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<Snpreme  Ooort  of  Alabama.    Feb.  11.  1899.) 
Assault   with   Intekt  to    Mvbdbb  —  Prbtious 

DlIFIOOLTT  —  MaUOB  —  ISBTRCOTIONS  —  EVI- 
DBNOS— RbASONABLB   DODBT — CONBPIBACT. 

1.  On  a  prosecution  for  assault  with  Intent 
to  mnrder,  evidence  of  a  previons  difficulty  with 
the  person  assanlted,  tending  to  show  malice 
of  the  accnsed  in  making  the  assault,  is  com- 
petent. 

2.  An  accused,  on  cross-examination  of  a  wit- 
ness who  testifies  that  he  saw  two  sets  of 
men'a  tracks  in  a  field  where  a  previous  diffl- 
cnltj  was  shown  bj  the  prosecution  to  have 
occnrred,  may  show  the  size  and  shape  of  the 
tracks,  in  rebnttal  t  the  evidence  as  to  the 
difflcnlty. 

3.  An  inatmction  that  an  accused,  answering 
a  diarge  of  crime  bjr  plea  of  self-defense,  must, 
to  be  acquitted,  be  "entirely  free  from  fault  in 
bringing  on  the  difficulty,"  is  not  erroneous, 
rince  the  word  "entirely  exacts  no  higher  de- 
gree than  the  expression  "free  from  fault" 

4.  A  definition  of  "reasonable  doubt"  as 
"doubt  for  which  a  reason  may  be  assigned"  ia 
correct. 

5.  Where,  on  a  prosecution  for  assault  with 
intent  to  murder,  there  is  evidence  to  prove 
and  disprove  a  conspiracy  between  accnsed 
and  another,  an  instruction  that,  to  convict,  it 
was  not  necessary  for  the  Jury  to  find  that 
there  was  such  a  conspiracy,  is  proper. 

6.  An  instruction  that  if  the  sole  purpose 
actuating  accused  to  stab  a  person  was  revenge 
for  a  wrong  previously  done  him,  whether  real 
or  fancied,  the  act  was  done  with  malice,  is 
not  erroneous,  where  the  stabbing  is  not  denied, 
and  there  is  evidence  that  it  was  done  for  re- 
venge. 

7.  Passion  engendered  by  mere  words,  or  by 
information  communicated  by  another,  will  not 
■erve  to  reduce  a  felonious  assault  to  a  simple 
assault. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

John  Ellis  was  convicted  of  assault  with 
intent  to  murder,  and  be  appeals.   Reversed. 

On  the  trial  of  the  case,  the  state  Introduced 
as  a  witness  one  Jack  White,  who  testified 
that,  a  short  time  before  he  appeared  before 
the  grand  Jury  that  found  the  indictment 
against  defendant,  the  defendant  attacked 
him,  and  stabbed  him  several  times  with  a 
knife;  that  the  facts  of  the  difficulty  were  as 
follows:  He  was  going  along  the  public  road 
with  several  other  persons,  and  as  he  ap- 
proached the  defendant  he  was  standing  near 
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the  side  of  the  road;  the  latter  beckoned  to 
htm  to  stop;  that,  as  he  (the  witness)  went  op 
to  the  defendant,  the  defendant  grabbed  him 
with  one  hand,  and  began  to  stab  him  with 
a  knife  which  he  held  in  the  other,  saying  to 
him  that  "you  told  Mr.  Chestnut";  that  the 
witness  did  not  offer  to  strike  the  defendant, 
and  had  no  weapon  of  any  sort  in  his  hand; 
that,  as  the  defendant  was  stabbing  him,  J{m 
Wllllams  came  up,  and,  pointing  a  gun  at  the 
witness,  told  the  other  people  to  stand  back, 
and  not  to  Interfere.  The  defendant  request- 
ed the  court  to  give  to  the  Jury  the  following 
written  charges,  and  separately  excepted  to 
the  court's  refusal  to  give  the  same  as  asked: 
"If  the  defendant  attacked  Jack  White  un- 
lawfully, but  made  such  attack,  not  from  mal- 
ice aforethought,  but  from  passion  aroused  by 
recent  knowledge  that  Jack  White  had  falsely 
accused  him  of  a  felony,  you  may  look  at  this 
to  determine  the  grade  of  offense  committed 
by  defendant" 

Joseph  Callaway,  tor  api)eUant  Charles  O. 
Brown,  Atty.  Gen.,  tat  the  State. 

DOWDBLL,  J.  The  appellant  was  tried  and 
convicted  on  an  Indictment  for  an  assault  with 
Ihtent  to  mnrder.  Upon  the  trial  the  state  in- 
troduced testimony  tending  to  show  the  felo- 
nious character  of  the  assault.  Jack  White, 
the  assaulted  party,  among  other  things,  testi- 
fied as  follows:  "What  started  the  trouble 
was  this:  The  night  before  the  difficulty,  I 
was  watching  a  field  for  Mr.  Chestnut,  as  for 
several  nights  previous  to  this  some  person  or 
persons  had  been  stealing  from  it.  While  I 
was  so  watching,  I  saw  Jim  WUliams  and 
defendant  stealing  from  this  field,  and  shot  at 
them.  In  reply,  defendant  snapped  a  cap  at 
me.  After  this,  both  ran  off.  The  next  day, 
I  told  Mr.  Chestnut  what  happened  in  the 
field  the  night  before."  This  testimony,  no 
doubt,  was  offered  to  prove  a  previous  diffi- 
culty, and  as  tending  to  show  malice  on  the 
part  of  the  defendant  in  making  the  assault 
for  which  he  was  on  trial,  and  for  that  pur- 
pose was  competent 

On  the  cross-examination  by  the  defendant 
of  the  state's  witness,  Mr.  Chestnut,  the  de- 
fendant sought  to  show  by  the  witness,  who 
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stated  on  the  cross-examination  that  he  had 
seen  two  sets  of  men's  tracks  in  the  field 
where  Jaclc  White  said  he  shot  at  defendant, 
the  size  and  shape  of  those  tracks;  and  tliis 
the  court  refused  to  allow,  on  objection  made 
by  the  state.  We  think  this  evidence  was  com- 
petent, on  the  line  of  being  in  rebuttal  of  the 
evidence  offered  by  the-  state  as  to  the  pre- 
vious difficulty.  If  the  size  and  shape  of  the 
tracks  had  shown  them  such  as  not  to  have 
been  made  by  defendant,  this  would  have 
shown  that  the  defendant  was  not  the  party 
shot  at  by  Jack  White,  and  was  clearly  in  re- 
buttal of  the  evidence  as  to  the  previous  diffi- 
culty. The  court  erred  In  refusing  to  allow 
the  defendant  to  make  this  proof. 

The  bill  of  exceptions  states  in  general  terms 
that  the  testimony  introduced  in  belialf  of  the 
defendant  tended  to  show  that  defendant  acted 
in  self-defense.  In  the  course  of  its  general 
.charge  to  the  Jury,  in  describing  the  necessary 
elements  of  self-defense,  the  court  charged 
the  Jury  as  follows:  "The  law  does  not  insti- 
tute any  comparison  for  the  purpose  of  aa- 
oertalaing  the  relative  fault  of  the  accused 
utd  the  person  assaulted;  but  it  says  that  the 
accused  who  answers  a  charge  of  crime  by 
the  plea  of  .self-defense  must,  in  order  to  be 
acquitted  on  that  ground,  be  entirely  free  from 
fault  in  bringing  on  the  difficulty."  To  that 
part  of  the  foregoing  which  Is  In  the  words, 
"but  it  [the  law]  says  that  the  accused  who 
answers  a  charge  of  crime  by  the  plea  of 
self-defense  must.  In  order  to  be  acquitted  on 
that  ground,  be  entirely  free  from  fault  in 
bringing  on  the  difficulty,"  the  defendant  then 
and  there  duly  excepted,  stating  the  ground 
of  the  exception  to  be  that  the  law  does  not 
qualify  the  freedom  from  fault,  but  says  that 
the  defendant  must  be  free  from  fault  The 
exception  and  objection  of  the  appellant  goes 
to  the  use  of  the  word  "entirely,"  employed 
by  the  court  in  its  charge.  It  is  contended  by 
counsel  for  appellant  that  this  is  contrary  to 
the  decisions  of  this  court,  wherein  it  has  been 
said  that,  under  the  plea  of  self-defense,  a 
charge  requested  by  the  defendant,  which,  by 
its  language,  qualified  the  freedom  from  fault 
on  the  part  of  the  defendant,  was  propeily  re- 
fused. We  cannot  agree  to  this  contention  of 
appellant's  counseL  Upon  an  examination  of 
those  cases,  it  will  be  found  that  the  language 
of  the  charges  requested  did  qualify  this  hu- 
portant  element  and  principle  of  the  law  of 
self-defense,  and  with  the  tendency,  If  not  the 
purpose,  to  fix  degrees  of  defendant's  freedom 
from  fault  in  bringing  on  the  difficulty.  The 
language  employed  by  the  court  in  this  case 
In  the  general  charge  exacted  no  higher  degree 
than  is  Imported  by  the  expression  "free  from 
fault"  In  its  final  analysis,  without  being 
hypercritical,  the  only  Just  and  reasonable  con- 
struction of  the  language  employed  in  the 
charge  is  that  It  means  "free  from  fault," 
nothing  more  nor  less.  Besides,  the  trial  court 
was  not  without  precedent  in  authorities  in 
the  employment  of  the  word  "entirely"  in  the 
connection  In  which  it  was  used.    In  Bell  v. 


State.  116  Ala.  30,  22  South.  530,  this  court, 
in  commenting  on  a  charge,  used  the  fol- 
lowing language:  "Charge  20  does  not  suffi- 
ciently hypothesize  the  defendant's  freedom 
from  fault  in  bringing  on  the  difficulty.  If 
he  made  the  declaration  testified  to  by  the 
witness,  Jim  Tom  Childress,  as  the  deceased 
and  others  approached  defendant,  it  was  a 
circumstance  to  be  considered  by  the  Jury 
in  determining  whether  or  not  defendant  was 
entirely  free  from  fault"  (The  italics  are 
ours.)  In  Crawford  v.  State,  112  Ala.  29,  21 
South.  223,  speaking  of  this  element  of  self- 
defense,  Brickell,  C.  J.,  uses  the  following 
language:  "The  defendant  must  have  been 
free  from  aU  fault  or  wrongdoing  on  his 
part,  which  had  the  effect  to  provoke  or 
bring  on  the  difficulty."  (The  italics  ours.) 
See.  also.  Rains  v.  State,  88  Ala.  01,  7  South. 
316. 

The  court,  in  Its  oral  charge.  In  defining  a 
reasonable  doubt,  stated  that  "a  reasonable 
doubt  is  a  doubt  for  which  a  reason  may 
be  assigned";  and  this  was  excepted  to  by 
the  defendant  This  definition  has  been  sev- 
eral times  decided  by  this  court  to  be  cor- 
rect, and  we  adhere  to  those  decisions. 
Hodge  V.  State,  97  Ala.  37,  12  South.  164; 
WalkOT  V.  State  (Ala.)  23  South.  153. 

There  was  testimony  on  the  part  of  the 
state  tending  to  show  a  conspiracy  between 
defendant  and  one  Jim  Williams  to  commit 
the  offense  charged  in  the  indictment,  and 
testimony  on  the  part  of  defendant  tending 
to  disprove  any  conspiracy.  In  their  argu- 
ments to  the  Jury,  counsel  for  the  state  con- 
tended that  a  conspiracy  was  proven,  wiille 
counsel  for  defendant  contended  that  the  evi- 
dence did  not  warrant  such  conclusion.  The 
court,  in  its  general  charge,  instructed  the 
Jury  that.  In  order  to  convict  the  defendant, 
it  was  not  necessary  for  them  to  find  that 
there  was  a  conspiracy  between  defendant 
and  Jim  Williams.  To  this  part  of  the  gen- 
eral charge  the  defendant  duly  excepted. 
There  is  nothing  in  the  exception.  The 
charge  was  emlnentiy  proper  and  correct 

The  court  further,  In  its  gen^nl  charge  to 
the  Jury,  said:  "  'Malice,'  as  used  here,  does 
not  necessarily  mean  personal  ill-will  or  ha- 
tred; yet,  if  the  sole  purpose  actuating  de- 
fendant to  stab  Jack  White  was  to  get  re- 
venge for  some  wrong  previously  done  him, 
whether  real  or  fancied,  then  the  law  would 
consider  the  act  as  done  with  malice."  The 
court  then  defined  "legal  malice."  To  that 
part  of  the  foregoing  charge  beginning  with 
the  word  "yet,"  the  defendant  excepted.  The 
stabbing  of  Jack  White  by  defendant  was 
not  denied,  and  there  was  evidence  tending 
to  show  that  it  was  done  for  revenge.  We. 
think  the  charge  was  free  from  error. 

The  written  charge  requested  by  the  de- 
fendant was  very  properly  refused.  It  is 
not  only  argumentative,  but  it  also  falls  to 
correctiy  state  the  law.  Passion  engendered 
by  mere  words  will  not  serve  to  reduce  the 
felonious  assault  to  an  assault  and  battery 
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or  simple  assault,  and  the  same  rule  obtaios 
as  to  information  comimunicated  by  othera, 

For  the  error  pointed  out,  the  judgment  of 
the  city  court  is  reversed,  and  cause  remand- 
ed. 

029  Ala.  E23) 

McCARYER  t.  HERZBEBG. 
(Supreme  Court  of  Alabama.    Dec.  2, 1898.) 

JUlflOIAL  NOTIOB  —  RsSOLOTIOir  Of  Obhbrai.  As- 
siMBLT  —  Railroad  Lahd  Orakt  —  Titls  op 
State  —  Conflictino  Gbants  —  Fobfbitukb  — 

CAXCELLATIOIT — ACKSOWLEnOMBNT. 

1.  Courts  take  judicial  notice  of  a  joint  reso- 
intion  of  the  general  aasembly  as  a  public  leg- 
islative act. 

2.  Act  Cong.  June  3,  1856,  granting  lands  to 
Alabama  in  aid  of  certain  railroads,  and  pro- 
viding that  the  lands  granted  by  it  should  be 
exclnsiTely  applied  in  the  construction  of  the 
road  for  which  they  were  granted,  and  that  if 
any  of  the  roads  were  not  completed  within  a 
stated  time  the  lands  granted  for  them  should 
revert  to  the  United  States,  vests  the  title  of 
such  lands  in  the  state  of  Alabama  from  the 
date  of  said  act,  in  trust  for  the  railroads  for 
whose  construction  they  were  granted,  without 
power  to  disirase  of  them  in  aid  of  any  other 
railroad. 

3.  Under  Act  Cong.  June  3,  1856,  granting 
to  Alabama  lands  in  aid  of  certain  railroads, 
three  different  companies  each  became  entitled 
to  the  same  tract  of  land  by  reason  of  its  being 
within  the  limits  of  the  grant  of  each.  BM, 
that  the  grant  was. of  equal  undivided  shares 
for  the  benefit  of  each  railroad,  regardless  of 
the  priority  of  location  or  construction  of  any 
of  them. 

4.  Where,  by  reason  of  overlapping  grants 
to  other  companies,  a  railroad  company  is  en- 
titled to  only  a  moiety  of  a  tract  of  land  grant- 
ed by  the  United  States  in  aid  of  its  construc- 
tion, the  forfeiture  by  the  other  companies  of 
their  shares  of  the  tract  does  not  entitle  the 
company  which  earned  its  grant  to  the  entire 
interest;  and  Acts  18S2-83,  pp.  62-66,  vesting 
persons  therein  named  with  the  title  to  a  tract 
of  land  within  the  limits  of  the  land  grants  of 
each  of  three  railroad  companies,  two  of  which 
forfeited  their  grants,  passes  the  titie  to  the 
share  of  the  company  which  earned  its  tract 
only,  and  is  a  nulkty  as  to  the  rest. 

5.  On  an  issue  whether  a  railroad  land  grant 
had  been  canceled  as  to  certain  lands,  a  notice 
by  the  United  States  land  commissioner  to  the 
register  and  receiver  of  a  local  United  States 
land  office  of  the  cancellation  of  a  list  of  lands 
selected  by  the  railroad  company  under  the 
grant  is  inadmissible,  if  unaccompanied  by  evi- 
dence showing  the  lands  in  controversy  to  be 
affected  by  the  cancellation. 

6.  An  acknowledgment  before  a  Judge  of  pro- 
bate, the  venue  of  which  only  gives  the  name  of 
the  state,  is  valid,  because  prima  facie  it  was 
executed  within  the  state,  and  It  Is  presumed 
that  the  judge  of  probate,  of  whom,  and  of 
whose  term  of  office,  the  conrt  takes  judicial 
notice,  took  it  within  the  limits  of  his  county. 

Appeal  from  city  court  of  Qadsden;  John 
H.  Dlsqne,  Judge. 

Xyectment  by  EL  Heizberg  against  W.  W. 
McQtirver.  The  cause  was  tried  by  the  court 
without  the  Intervention  of  a  jury,  and  upon 
the  hearing  of  all  the  evidence  the  court  ren- 
dered judgment  for  the  plaintiff  for  the  entire 
title  in  and  to  all  the  lands  sued  for.  To  the 
rendition  of  this  judgment  the  defendant  duly 
ezceptedi  The  defendant  appeals,  and  assigns 
aa  error  the'  rulings  of  the  court  upon  the  evl- 


deoce  to  which  ezceptlona  were  reserved,  and 
the  rendition  of  judgment  In  favor  of  the  plain- 
tiff.   Reversed. 

James  Alken,  for  appellant.  Denson,  Bur- 
nett &  Culll,  for  appellee. 

PER  CURIAM.  The  lands  In  controversy 
are  a  part  of  the  lands  granted  to  the  state  of 
Alabama  by  the  act  of  congress  approved 
June  3, 1856,  to  aid  In  the  construction  of  cer- 
tain railroads,  by  the  terms  of  which  there 
was  granted  to  the  state  for  this  purpose  "ev- 
ery alternate  section  ot  land  designated  by 
odd  numbers,  for  six  sectloos  In  width  on 
each  side  of  eacb  of  said  roads."  One  of 
these  roads  was  to  run  "trmn  near  Gadsden 
to  some  point  on  the  Alabama  and  Mississippi 
state  line.  In  the  direction  of  the  Mobile  & 
Ohio  Railroad,  with  a  view  to  connect  with 
said  Mobile  &  Ohio  Railroad";  and  by  a  joint 
resolution  of  the  general  assembly  of  Ala- 
bama, approved  January  30,  1838,  the  lands 
granted  to  aid  in  the  construction  of  this 
road  were  granted  to  the  Northeast  &  South- 
west Alabama  Railroad  Company,  which  aft- 
erwards, by  authorized  consolidation  with  the 
Wills'  Valley  Railroad  Company,  became  the 
Alabama  &  Chattanooga^  Railroad  Company. 
Another  of  these  railroads  was  to  run  from 
Selma  to  Oadsden;  and,  by  an  act  of  the  gen- 
eral assembly  approved  January  20,  1858,  the 
lands  granted  by  the  act  of  congress  to  aid 
in  the  construction  of  this  road  were  granted 
to  the  Alabama  tc  Tennessee  Rivers  Railroad 
Company,  which  afterwards  became  the  Sel- 
ma, Rome  A  Dalton  Ballroad  Company.  And 
still  another  of  these  roads  was  to  run  "from 
or  near  Gadsden  to  connect  with  the  Georgia 
and  Tennessee  line  of  railroads,  through  Chat- 
tanooga, Wills',  and  Lookout  valleys";  and 
by  an  act  of  the  general  assembly  approved 
February  8,  1858,  the  lands  granted  by  the 
act  of  congress  "in  aid  of  the  construction  of 
a  railroad  from  or  near  Gadsden  to  some 
suitable  point  so  as  to  connect  with  the  West- 
em  &  Atlantic  Railroad  of  the  state  of  Qeor- 
gla,  designated  In  said  act  of  congress  as  run- 
ning from  'Gadsden  to  connect  with  the  Geor- 
gia and  Tennessee  line  of  railroads,  through 
Chattanooga  [Chattooga?],  Wills'  and  Lookout 
valleys,'  "  were  granted  to  the  Coosa  &  Chat> 
tanooga  (Chattooga?)  Railroad  Company.  Each 
of  these  several  grants  was  made  subject  to 
the  condiUcms  and  restrictions,  and  for  the 
purposes  specified,  in  the  act  of  congress. 

The  testimony  shows  that  the  lands  In  con- 
troversy are  situated  within  the  six-miles  lim- 
it of  each  of  the  above-named  railroads,  ac- 
cording to  the  original  survey  and  location 
thereof  on  file  In  the  general  land  office  at 
Washington;  and  that  the  Alabama  &  Chat- 
tanooga Railroad  was  completed  In  1878;  no 
part  of  the  Coosa  &  Chattanooga  Railroad  was 
ever  donstructed;  and  the  Alabama  &  Ten- 
nessee Rivers  Railroad  was  constructed  only 
to  Jacksonville,  a  point  22  miles  distant  from 
the  lands  sued  for.    On  September  2d,  ISOO, 
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an  act  of  congress  was  approved  by  which  It 
was  declared  that  "there  is  hereby  forfeited 
to  the  United  States,  and  the  United  States 
hereby  resumes  title  to,  all  lands  heretofore 
granted  to  any  state,  or  to  any  corporation  in 
aid  of  the  construction  of  any  railroad  oppo- 
site to  and  coterminous  with  the  portion  of 
any  such  railroad  not  now  completed  and  in 
operation,  for  the  construction  and  benefit  of 
which  said  lands  were  granted."  The  Joint 
resolution  of  the  general  assembly  relating  to 
the  lands  granted  to  the  state  in  aid  of  the 
construction  of  a  railroad  from  Gadsden  to 
some  point  on  the  Alabama  and  Mississippi 
state  line,  to  connect  with  the  Mobile  &  Ohio 
Railroad,  was  not  ofCered  In  evidence,  so  far 
as  the  record  shows.  But  that  is  not  of  im- 
portance; the  resolution  Is  a  public  legislative 
act,  of  which  courts  talce  notice.  The  title 
acquired  by  the  state  was  conveyed  to  John 
Swann  and  John  A.  Billups,  as  trustees,  with 
power  to  sell,  by  the  deed  of  the  governor  of 
Alabama  made  February  8,  1877,  In  pursu- 
ance of  an  act  of  the  legislature  authorizing 
the  same.  It  is  through  two  deeds  executed 
by  said  Swann  and  Billups,  as  trustees,— one 
dated  June  1,  1877,  conveying  the  N.  %  of  N. 
W.  %,  and  the  other  dated  May  30,  1877,  con- 
veying the  S.  E.  %  of  N.  W.  ^— that  plaintiff 
claims  title  to  the  land  in  controversy.  The 
defendant  claims  title  under  a  homestead  en- 
try made  in  the  year  1894,  after  the  passage  of 
the  forfeiture  act  above  mentioned.  It  Is  man- 
ifest, therefore,  that  the  determination  of  the 
snperiority  of  these  respective  claims  must  de- 
pend upon  the  extent  of  the  power  of  the 
state  to  dispose  of  the  lands  lying  within  the 
conflicting  or  overlapping  six-miles  limits  of 
these  three  roads,  on  the  one  hand,  and,  on 
the  other,  upon  the  extent  of  the  power  of 
congress  to  declare  such  lands  forfeited,  and 
the  effect  of  the  exercise  of  this  power. 

The  act  of  congress  of  June  8,  1866,  as  fre- 
quently construed  by  this  and  other  courts, 
vested  in  the  state  the  right  and  title  to  the 
lands  embraced  in  the  grant  from  the  date 
thereof,  which  right  and  title,  when  the  line 
of  each  road  was  d^nltely  fixed,  attached  to 
the  specific  sections,  designated  by  odd  num- 
bers, lying  within  six  miles  on  each  side  of 
the  fixed  line  of  the  road.  The  granting  act; 
however,  provided  that  "if  any  of  said  roads 
Is  not  completed  within  ten  years,  no  further 
sale  shall  be  made,  and  the  lands  unsold  shall 
revert  to  the  United  States."  This  provision 
constituted  a  condition  subsequent,  for  the 
breach  of  which,  by  the  failure  to  complete 
either  of  the  roads  within  the  time  limited, 
the  United  States  had  the  right,  at  any  time 
thereafter,  either  by  Judicial  proceedings  or 
by  legislative  action,  to  enforce  a  forfeiture 
of  the  lands  granted  In  aid  of  the  construc- 
tion of  such  road,  and  to  resume  the  title 
thereto.  Swann  v.  Lindsey,  70  Ala.  507; 
Swann  ▼.  Miller,  82  Ala.  530,  1  South.  65; 
Schnlenberg  v.  Harriman,  21  Wall.  44.  By 
the  acceptance  of  the  grant,  the  state  became 
the  trustee  of  the  United  States,  and  as  such 


Its  application  and  power  of  disposition  of  tho 
lands  was  limited  to  the  purposes  expressed 
in  the  act  creating  the  trust  The  act  of  con- 
gress was  a  law,  as  well  as  a  grant,  and 
any  application  or  disposition  of  the  lands  by 
the  state  in  violation  of  the  terms  of  the  act 
was  absolutely  void.  One  of  the  express  pro- 
visions of  the  grant,  by  which  the  power  of 
the  state  to  use  or  dispose  of  the  lands  was 
limited,  was  "that  the  lands  hereby  granted 
for  and  on  account  of  said  roads,  severally, 
shall  be  exclupively  applied  In  the  construc- 
tion of  that  road  for  and  on  account  of  which 
such  lands  are  hereby  granted."  In  the  exe- 
cution of  the  trust,  therefore,  the  state  had 
no  power  to  apply  or  dispose  of,  to  aid  in  the 
construction  of  one  railroad,  lands  which  had 
been  granted  to  it  exclusively  in  aid  of  the 
construction  of  another  road,  and  any  attempt 
on  the  part  of  the  state  to  vest  in  one  rail- 
road title  to  lands  granted  for  and  on  account 
of  another  would  be  a  mere  nullity,  and  in- 
operative to  defeat  the  right  of  the  United 
States,  In  the  event  of  the  failure  to  construct 
the  latter  road,  to  enforce  a  forfeiture  of  the 
lands  granted  in  aid  of  its  construction,  and 
to  resume  title  thereto. 

As  we  have  said,  the  lands  in  controversy 
are  within  the  six-miles  limit  of  the  surveyed 
line  of  each  of  the  three  railroads  above 
named.  In  construing  this  and  similar  acts 
of  congress,  granting  public  lands  in  aid  of 
the  construction  of  railroads,  it  has  become 
thoroughly  well  settled  that  when,  by  the 
same  statute,  several  grants  are  made  for 
the  benefit  of  different  railroads,  neither  pri- 
ority of  location  nor  priority  of  construction 
gives  priority  of  right;  but  where  two  or 
more  roads,  legally  located  In  pursuance  of 
the  act,  cross  each  other,  or  approach  each 
other  so  nearly  that  the  limits  of  the  pri- 
mary grant  for  the  benefit  of  each  overlap, 
the  grant  Is  of  equal  undivided  shares  for 
the  benefit  of  each  road.  St.  Paul  &  B.  C.  R. 
Co.  V.  Winona  &  St  P.  B.  Co.,  112  U.  S.  720, 

5  Sup.  Ct  334;  Sioux  City  &  St  P.  R.  Co. 
V.  Chicago,  M.  &.  St  P.  Ry.  Co.,  117  U.  S. 
406,  6  Sup.  Ct  790;  Iron  Co.  v.  Cunningham, 
155  U.  S.  854,  15  Sup.  Ct  103;   Chicago,  M. 

6  St  P.  Ry.  Co.  V.  U.  S.,  159  U.  S.  372,  16 
Sup.  Ct  26.  Hence,  while  the  act  of  congress 
of  June  3,  1856,  vested  In  the  state  the  entire 
Interest  In  all  the  lands  embraced  in  the 
grant  lying  within  the  slx-mlles  limit  of  each 
legally  located  road,  yet  the  state,  by  the 
terms  of  the  act,  acquired  an  undivided  one- 
third  interest  In  the  lands  in  controversy,  in 
trust  to  apply  the  same  exclusively  to  aid  in 
the  construction  of  the  railroad  from  Qadsden 
to  the  Alabama  and  Mississippi  state  line  to 
connect  with  the  Mobile  A  Ohio  Railroad; 
and  another  undivided  one-third  interest  In 
trust  to  apply  the  same  exclusively  for  the 
benefit  of  the  railroad  to  be  built  from  Selma 
to  Oadsden;  and  the  remaining  undivided 
one-third  interest  for  the  exclusive  benefit  of 
the  road  from  Gadsden  to  connect  with  the 
Georgia  and    Tennessee    line    of    railroads 
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through  Chattooga,  Wills',  and  Lookout  val- 
leys. Holding  these  Interests  under  such  ex- 
press trusts,  the  state  was  wholly  without 
power  to  divert  them  to  other  or  different 
purposes,  or  to  apply  either  share  for  the 
benefit  of  any  railroad  other  than  that  for 
and  on  account  of  which  It  was  granted,  not- 
withstanding the  latter  road  may  never  have 
been  constructed  or  completed.  In  Chicago, 
M.  &  St  P.  Ry.  Co.  V.  U.  S.,  supra.  It  was 
said:  "The  grant  of  an  equal  undivided 
moiety  of  lands  In  the  overlapping  limits  of 
two  roads  was  a  grant  for  the  benefit  of  each 
road  In  the  particular  moiety  of  lands  dedi- 
cated by  the  act  of  congress  to  Its  construc- 
tion. Neither  road  could  get  the  benefit  of 
the  moiety  of  lands  granted  for  the  building 
of  the  other  road,  by  reason  of  the  failure 
of  the  company  constructing  the  latter  road 
to  earn  Its  moiety  of  the  lands.  This  results 
from  the  explicit  declaration  by  congress  of 
the  purposes  for  which  the  lands  were  to  be 
used,  and,  by  express  words,  excluding  sll 
others.  The  provision  that  the  lands  'hereby 
granted  shall  be  disposed  of  by  said  state  for 
the  purposes  aforesaid  only"  precludes  the 
Idea  that  the  state  could,  without  a  breach  of 
trust,  apply  lands  for  the  benefit  of  one  rail- 
road that  bad  been  granted  to  aid  the  con- 
struction of  another  road."  Hence,  the  act 
of  the  general  assemby  of  Alabama  approved 
February  20,  1883  (Acto  188^-83,  pp.  e2-€6), 
which  was  offered  in  evidence  by  plaintiff,  in 
so  far  as  It  was  an  attempt  to  vest  In  John 
Swann  and  John  A.  Blllups,  as  trustees,  to 
whom  had  passed  by  the  governor's  deed  the 
title  to  the  lands  granted  In  aid  of  the  con- 
struction of  what  Is  now  the  Alabama  & 
Chattanooga  Railroad,  the  title  to  the  Inter- 
ests which  had  been  granted  to  the  state  to 
be  applied  exclusively  for  the  benefit  of  the 
other  two  railroads,  was  a  mere  nullity,  and 
did  not  operate  to  vest  any  title  in  said  trus- 
tees, or  to  defeat  the  right  of  the  United 
States  to  enforce  the  forfeiture  as  to  these  In- 
terests and  resume  title  thereto. 

From  what  has  been  said.  It  clearly  results 
that  Swann  and  Blllups  never  acquired  title 
to  more  than  an  undivided  one-third  Interest 
In  the  lands  In  controversy,  either  by  the 
deed  of  the  governor  of  the  state  or  by  the 
act  of  the  general  assembly  above  referred 
to,  and  that  plaintiff  acquired  no  greater  In- 
terest through  the  deed  of  Swann  and  Bll- 
Inps.  It  further  results  that,  by  reason  of 
the  failure  to  construct  the  railroad  from 
Gadsden  through  Chattooga,  Wills',  and 
Lookout  valleys,  to  connect  with  the  Georgia 
and  Tennessee  line  of  railroads,  and  the  fail- 
ure to  complete  the  railroad  from  Selma  to 
Gadsden  to  the  lands  in  controversy,  an  undi- 
vided two-thirds  Interest  In  the  lands  be- 
came subject  to  the  reverter  clause  of  the 
original  granting  act;  and,  being  lands  lying 
opposite  to  and  coterminous  with  the  un- 
completed portions  of  these  two  roads,  they 
were  within  the  operation  of  the  forfeiture 
act  of  September  29,  1880,  and  the  title  to 


said  undivided  two-thirds  Interest  was,  by 
force  of  said  act,  resumed  In  the  United 
States.  But  the  other  undivided  one-thlid  In- 
terest In  said  lands,  having  been  earned  by 
the  completion  of  the  Alabama  &  Chatta- 
nooga Railroad,  congress  had  no  power  to 
declare  forfeited,  and  it  was  not,  in  fact. 
Included  In  the  terms  of  the  forfeiture  act 
By  hla  homestead  entry,  In  1894,  the  defend- 
ant, therefore,  acquired  a  right  to  said  un- 
divided two-thirds  Interest,  superior  to  that 
of  plaintiff.  Tie  duly-certified  copies  of  de- 
fendant's homestead  application,  and  of  the 
receiver's  certificate  of  entry,  or  receipt,  were 
admissible  In  support  of  this  right,  and  the 
trial  court  erred  In  excluding  them.  The 
certified  copy  of  the  official  letter  from  the 
commissioner  of  the  general  land  office  to  the 
register  and  receiver  at  HuntsvUle,  notifying 
the  latter  of  the  cancellation  of  list  2  of  lands 
selected  by  the  Alabama  &  Chattanooga  Rail- 
road Company,  filed  May  IS,  1885,  would, 
perhaps,  have  been  competent  evidence.  If 
accompanied  by  evidence  tending  to  shoir 
that  the  lands  in  controversy  were  affected 
by  the  cancellation.  Holmes  v.  State,  106 
Ala.  24,  18  South.  629.  But  no  such  evi- 
dence was  offered,  and  there  Is  nothing  In 
the  letter  itself  to  indicate  to  what  particu- 
lar lands  it  referred.  On  its  face,  therefore, 
the  letter  was  Irrelevant,  and  was  properly 
excluded  on  a  general  objection. 

To  the  Introduction  of  the  deed  from 
Swann  and  Blllups,  trustees,  to  plaintiff,  the 
defendant  objected,  on  the  ground  that  its 
execution  by  John  A.  Blllups  had  not  been 
proven,  and  It  waa  not  acknowledged  by  him 
as  required  by  law.  The  certificate  of  ac- 
knowledgment reads:  "The  State  of  Ala- 
bama, County  of .    L  T,  Q.  WlHlams, 

judge  of  probate,  hereby  certify  that  John 
A.  Blllups,  whose  names  are  signed  to  the 
foregoing  conveyance,"  etc.;  the  remainder 
being  In  the  plural  form  of  the  acknowledg- 
ment prescribed  by  the  statute.  There  Is 
nothing  either  in  the  caption  or  in  the  body 
of  the  acknowledgment,  or  in  the  signature 
of  the  officer,  to  Indicate  In  what  county  it 
was  taken  and  certified,  nor  Is  there  anything 
In  the  deed  or  caption  thereof,  as  copied  In- 
to the  record,  to  indicate  in  what  county  it 
was  executed;  and  toe  this  reason  It  is  in- 
sisted the  acknowledgment  Is  Invalid.  It  is 
the  policy  of  the  law  to  uphold  certificates 
of  acknowledgment  when  it  Is  possible  to  do 
so,  and  not  to  permit  conveyances  to  be  de- 
feated by  mere  technical  objections  to  the 
certificate.  If  the  substance  thereof  compiles 
with  the  form  prescribed  by  the  statute. 
For  this  purpose  courts  will,  in  proper  cases, 
resort  to  well-founded  presumptions,  and  to 
those  rules  of  evidence  which  require  them 
to  take  judicial  cognizance  of  certain  facts 
not  affirmatively  proven.  Courts  will,  for  in- 
stance, take  judicial  notice  of  the  various 
commissioned  officers  of  the  state,  and  of 
their  official  signatures,  the  extent  of  their 
authority,  the  dates  of  their  commissions, 
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and  the  date  of  the  expiration  of  their  re- 
spective terms  of  office.  Gary  t.  State,  76 
Ala.  78;  Sandlln  t.  Anderson,  Id.  403.  The 
venue  of  the  acknowledgment  as  stated  was 
simply  "The  State  of  Alabama."  This  Is 
prima  fade  evidence  that  the  acknowledg- 
ment was  taken  and  certified  by  the  officer 
within  this  state,  and  we  judicially  know 
that  T.  G.  Williams  was,  at  the  time  of  the 
acknowledgment,  probate  judge  of  Pickens 
county.  We  know,  then,  that  the  acknowl- 
edgment was  taken  in  this  state  by  an  of- 
ficer authorized  by  statute  to  take  and  cer- 
tify acknowledgments  within  the  territorial 
area  of  his  county.  We  may  therefore  in- 
dulge the  presumption,  in  favor  of  the  reg- 
ularity and  validity  of  official  acts  of  this 
character,  that  the  officer  exercised  his  func- 
tions in  this  particular  case  within  the  lim- 
its of  his  territorial  Jurisdiction,— that  is  to 
say.  In  Pickens  county.  A  precisely  similar 
acknowledgment  was  upheld  in  Carpenter 
y.  Dexter,  8  Wall.  528,  in  which  it  was  said: 
"The  words,  'State  of  New  York,'  present 
some  definite  locality.  •  •  •  The  com- 
missioner of  deeds  in  New  York  had  author- 
ity to  act  only  In  his  county;  and  it  will  be 
presumed,  although  the  state  be  named,  that 
the  officer  exercised  his  office  within  the  ter- 
ritorial limits  for  which  he  was  appointed." 
See,  also,  Backleff  t.  Norton,  18  Me.  274; 
Bradley  t.  West,  60  Mo.  33;  People  t.  Sny- 
der, 41  N.  Y.  397.  The  acknowledgment 
was  sufficient,  and,  the  deed  having  been 
recorded  within  12  months  from  the  dkte  of 
Its  execution,  was  admissible  in  evidence 
without  proof  of  its  execution.  Code  1886,  { 
882.  The  evidence,  as  presented  In  the  rec- 
ord, shows  title  in  the  plaintiff  to  only  an 
undi'vlded  one-third  Interest  In  the  land  sued 
for,  and  the  court  below  erred,  therefore,  in 
rendering  Judgment  in  plaintifTs  favor  for 
the  entire  Interest    Reversed  and  remanded. 

The  foregoing  opinion  was  prepared  by  Hon. 
ROBERT  C.  BRICKBLL,  late  chief  Justice, 
before  his  retirement  from  the  bench,  and 
was  adopted  by  the  present  court 
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(Snpreme  Court  of  Alabama.    Jan.  10,  1899.) 

Murder  — iNDicTMBNT—CoKviCTiON  FOR  Lessbr 
Opfbssb- AppBikL — Etit)bsoe— Conduct  or  So- 

LIOITOR— CoNFBSBtONB— DiCLABATIONS  IK  IkTBB- 

bst-Instruotions-Judgmbst— Costs. 

1.  Under  an  indictment  for  murder,  convic- 
tion maj  l>e  had  for  manslanghter  in  the  sec- 
ond decree. 

2.  Objections  to  evidence,  to  be  available, 
must  state  specificaily  the  grounds  thereof. 

3.  Where  accused  testifies  in  his  own  behalf, 
it  is  competent  to  inquire  on  cross-examina- 
tion as  to  his  motives  for  particular  acts  rele- 
vant to  the  issues. 

4.  It  Is  not  objectionable  for  the  solicitor  to 
stand  close  to  accused,  who  is  a  witness,  and 
motion  with  his  hands  In  Illustration  of  a  ques- 
tion asked. 

5.  It  is  incompetent,  on  cross-examination  of 


a  witness  testifying  to  confessions  of  accnsed, 
to  inquire  of  him  concerning  another  statement 
of  accused  made  20  minutes  after  the  conversa- 
tion containinir  the  confession  terminated,  no 
connection  between  the  two  conversations  be- 
ing shown. 

6.  An  Independent  declaration  of  accused, 
made  20  minutes  after  a  confession,  that  he 
had  "done  nothing  wrong,  and  wanted  to  come 
to  court  and  stand  his  trial,"  is  inadmissiUe, 
being  a  declaration  In  Interest. 

7.  The  evidence  for  the  state  tended  to  show 
that  accused  swore  at  deceased,  who  stepped 
down  and  towards  accused.  Accused  used  an- 
other opprobrious  epithet  towards  him,  and, 
when  he  was  15  feet  away,  drew  his  pistol, 
holding  It  by  his  side,  and,  when  8  or  10  feet 
awa7,  accnsed  shot  at  deceased,  who  turned  to 
leave,  and  took  two  or  three  steps,  when  ac- 
cused shot  him  again,  killing  him.  Accused's 
evidence  tended  to  show  that  deceased,  as  he 
advanced  towards  accused,  put  his  hand  to  his 
hip  pocket  and  was  pulling  and  jerking  at 
something  in  -  his  pocket  when  accused  fired. 
Bdd,  that  the  affirmative  charge  for  accused 
was  properly  refused. 

8.  A  judf^ment  ordering  accused  to  perform 
additional  labor,  not  to  exceed  a  certam  time, 
at  so  much  per  day,  until  the  costs  are  satis- 
fied, is  not  a  determination  of  tile  time  neces- 
sary to  work  out  the  costs,  as  required  by  Code 
1886,  {  4532. 

Appeal  from  circuit  court,  Walker  county; 
James  J.  Banks,  Judge. 

John  Llnehaa  was  convicted  of  manslaugh- 
ter, and  be  appeals.    Reversed. 

The  evidence  Introduced  by  the  state  tend- 
ed to  show  that  In  Morgan  county,  Ala.,  be- 
fore the  finding  of  the  indictment,  the  de- 
fendant, John  Lineban,  killed  Allen  Oakley, 
by  shooting  him  with  a  pistol,  and  then  tend- 
ed to  show  that  the  killing  was  done  under 
the  following  circumstances:  One  George 
Fram  was  to  have  a  trial  before  the  mayor 
of  Carbon  Hill.  Oakley  was  the  marshal  of 
said  town.  The  case  was  continued,  and, 
when  Oakley  walked  out  on  a  small  porch 
In  front  of  the  mayor's  office,  Llnehan  asked 
him  why  the  trial  had  been  put  off.  Oakley 
replied  that  he  was  running  that  court  where- 
upon Llnehan  told  him  that  "he  was  running 
It  in  the  hell  of  a  way."  Llnehan  stepped 
down  from  the  porch,  and  put  his  hand  in 
his  hip  pocket  Oakley  told  him  to  go  off; 
that  he  wanted  peace.  Llnehan  then  started 
up  the  street,  and  said,  "Damn  yon,  if  yon 
have  not  got  peace,  I  will  give  it  to  yon." 
Oakley  told  him  that  he  must  not  curse  him, 
and  stepped  down  from  the  porch.  When 
Llnehan  was  about  15  feet  from  Oakley,  he 
used  a  very  opprobrious  epithet  towards  him, 
and  drew  his  pistol,  and  held  it  by  his  side; 
and,  as  Oakley  advanced  to  within  8  or  10 
feet  from  Unehan,  Llnehan  turned,  and  shot 
at  Oakley.  Oakley  then  turned  to  leave,  and 
took  two  or  three  steps,  when  Llnehan  shot 
again,  striking  Oakley  in  the  shoulder  blade, 
from  which  wound  he  died.  The  evidence  for 
the  defendant  tended  to  show  that,  after 
Llnehan  used  the  opprobrious  epithet  to  Oak- 
ley, Oakley  stepped  down  from  the  porch, 
and  put  his  hand  to  bis  hip  pocket  and  start- 
ed towards  Llnehan,  pulling  and  Jerking  at 
something  In  his  pocket,  and  that  then  It 
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waa  that  Undian  fired.  The  facts  pertaining 
to  the  rulings  of  the  trial  court  upon  the  evi- 
dence which  are  reTlewed  on  the  present  ap- 
peal are  sufficiently  stated  In  the  opinion. 
The  bUl  of  exceptions  recites  that,  "during 
the  examination  of  the  defendant,  the  so- 
licitor stood  up  in  front  of  him,  and  near  to 
him,  and  aslied  defendant  'If  Oakley  did  not 
tell  him  to  go  on  off.  Just  before  the  shoot- 
ing, and  motion  this  way.'  The  solicitor  had 
both  hands  raised,  and  motioned  to  go  away." 
The  defendant  objected  to  the  manner  of  the 
solicitor.  The  court  overruled  the  objection, 
allowed  the  solicitor  to  proceed  in  the  same 
manner,  and  to  this  mling  the  defendant  duly 
excited.  Upon  the  introduction  of  all  the 
STldence,  the  defendant  requested  the  court 
to  give  to  the  Jury  the  following  written 
diarges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  sail- 
ed: (1)  "If  the  Jury  believe  the  evidence, 
they  win  find  the  defendant  not  guUty."  (2) 
"The  court  charges  the  Jury  that.  If  the  de- 
fendant relies  on  a  Justification  of  his  acts 
partly  by  threats  made  against  him  by  Allen 
Oaldey  before  the  killing,  then  such  threats 
wlU  be  a  Justification  of  the  klUing,  if  the 
Jnry  find  from  the  evidence  that  deceased,  at 
the  time  of  the  killing,  was  manifesting  an 
intention  of  carrying  such  threats  into  execu- 
tion, by  a  pbsitlve  act  then  done,  or  that, 
from  the  acts  of  Allen  Oakley  at  the  time  of 
the  killing,  it  would  have  appeared  to  a  rea- 
sonable mind,  under  the  circumstances,  that 
the  deceased  was  attempting  to  execute  the 
threats  against  defendant,  and  there  was  no 
reasonable  means  of  escape  without  increas- 
ing the  danger,  and  the  defendant  was  not  at 
fanlt  in  bringing  on  the  difficulty."  (3)  "The 
conrt  charges  the  Jury  that  a  person  charged 
with  murder,  and  who  is  not  at  fault  in 
bringing  on  the  difficulty,  who  seeks  to  Jus- 
tify himself  oa  the  ground  of  threats  against 
his  own  life,  to  permitted  to  introdnce  such 
threats  so  made,  and  the  same  should  be  re- 
garded as  affording  a  Justification  for  the 
killing,  if  it  be  shown  that  at  the  time  of  the 
homicide  the  person  killed,  by  some  act  done, 
manifested  an  intention  to  execute  the  threats 
80  made,  or  reasonably  appeared  to  defendant 
to  be  BO  doing,  if  said  threats  had  been  pre- 
▼lously  communicated  to  this  defendant,  and 
It  is  shown  that  there  was  no  reasonable 
means  of  escape  without  increasing  the  peril." 
After  the  return  of  the  verdict,  and  before 
sentence,  motion  w&s  made  by  the  defendant 
In  arrest  of  Judgment,  upon  the  grounds  as 
stated  In  the  opinion.  This  motion  was  over- 
ruled, and  the  defendant  duly  excepted. 

Coleman  &  Bankhead,  for  appellant  Wm. 
C.  Fitts,  Atty.  Gen.,  for  the  State. 

DOWTfELL,  J.  The  defendant  waa  tried 
and  ccmvicted  of  manslaughter  In  the  second 
degree,  nnder  an  Indictment  for  murder.  Mo- 
tion was  made  by  the  defendant  in  arrest  of 
judgment,  "on  the  ground  that  the  defendant, 


as  shown  by  the  record  In  this  case,  was  not 
on  trial  for  manslaughter  In  the  second  de- 
gree." This  motion  was  overruled  by  the 
court,  and  we  have  no  doubt  of  the  correct- 
ness of  the  ruling.  There  is  nothing  in  the 
contention  that  a  conviction  for  manslaugh- 
ter In  the  second  degree  cannot  be  had  under 
an  Indictment  for  murder.  The  charge  In  the 
indictment  of  the  higher  offense  of  murder 
includes  the  lower  grades  of  homicide.  Man- 
slaughter in  the  second  degree  is  an  unlaw- 
ful killing,  and  is  necessarily  Included  in  an 
indictment  for  the  higher  offense  of  murder. 
The  question  raised  by  this  motion  is  fully 
answered  by  the  statute.  Code  18»tt,  |  6300. 
See,  also,  Hudson  v.  State,  34  Ala.  253;  Henry 
V.  State,  33  Ala.  389,  the  latter  case  overruling 
Bob  V.  State,  29  Ala.  20. 

The  defendant  testified  as  a  witness  In  his 
own  behalf,  and,  upon  his  cross-examination 
by  the  solicitor,  was  asked  if  he  put  the  pis- 
tol in  his  pocket,  and  followed  Oaldey  (the 
deceased)  down  the  street,  the  time  the  wit- 
ness-J.  R.  Cooper  testified  about  The  de- 
fendant answered  that  he  put  the  pistol  In 
his  pocket,  and  went  down  the  street  the 
same  way  Oakley  had  gone.  The  solicitor 
then  asked  the  witness,  "What  did  you  get 
that  pistol  for?"  The  defendant  objected  to 
the  question;  the  conrt  overruled  the  objec- 
tion, and  required  the  witness  to  answer; 
and  the  answer  was,  "Just  got  It  and  put  it 
In  my  po<dcet"  'Motion  was  made  by  defend- 
ant to  exclude  the  answer,  which  was  over- 
mled,  and  exception  to  the  ruling  reserved. 
The  defendant  further  testified  on  cross-ex- 
amination  that  he  went  down  the  street,  and 
stood  awhile,  and  went  back,  and  put  It  (the 
pistol)  up.  The  solicitor  then  aslted  the  wit- 
ness, "How  came  yon  to  put  the  pistol  np 
when  yon  went  back?"  to  which  he  an- 
swered, "Because  Cooper  said  It  was  Nangb- 
er's  plstoL"  This  question  and  answer  were 
also  objected  to  by  the  defendant,  and  excep- 
tion reserved  to  the  action  of  the  court  In 
overruling  the  objection.  The  objections 
made  to  both  of  these  qtiestions  were  gen- 
eral, not  specifying  any  ground,  and  for  that 
reason  were  bad.  Ounter  t.  State,  111  Ala. 
23,  20  South.  632.  But,  apart  from  the' gen- 
erality of  the  objection,  it  was  permissible 
upon  a  cross-examination  of  the  defendant 
when  sworn  as  a  witness  in  his  own  behalf, 
to  inquire  as  to  his  motives  for  particular  acts 
relevant  to  the  Issues,  though  it  would  not  be 
competent  for  him  to  testify  as  to  his  mo- 
tives as  an  excuse  for  his  acts,  upon  his  di- 
rect examination.  If  the  evidence  sought  to 
be  elicited  by  the  question  to  the  defendant 
was  to  show  that  the  defendant  had  put  the 
pistol  In  his  pocket  and  gone  down  the  street 
the  way  Oakley,  the  deceased,  went,  for  the 
purpose  of  using  it  on  Oakley,  and  this  was 
within  the  scope  and  purview  of  the  question, 
then  it  was  certainly  competent  The  case 
of  Bnrke  v.  State,  71  Ala.  382,  cited  by  coun- 
sel for  defendant,  does  not  contravene  this 
proposition.    In  tliat  case  it  was  decided  that 
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the  defendant,  teetlfylng  In  bis  own  behalf, 
eould  not  on  hia  direct  examination  tell  hla 
motlrea  for  certain  particular  acts  of  his; 
and  there  can  be  no  doubt  of  the  soundness 
of  tliat  decision,  but  the  proposition,  and  the 
reasons  therefor,  are  quite  different  when  the 
adversary  party,  on  a  cross-examination,  In- 
stitutes an  inquiry  into  the  motives  of  the 
witness,  who  Is  a  party  to  the  suit,  for  par- 
ticular acts  of  his  which  are  themselves  rele- 
vant to  the  Issues. 

There  was  nothing  objectionable  In  the  so- 
licitor's standing  up  before  the  witness,  and 
motioning  his  hands  in  Illustration,  when  he 
asked  the  witness  "If  Oakley  did  not  tell  him 
to  go  on  off,  Just  before  the  shooting,  and 
motion  this  way."  See  Qunter  v.  State,  sa- 
pra. 

One  Tesney,  a  witness  for  the  state,  testi- 
fied to  a  conversation  with  defendant,  in 
which  defendant  made  certain  confessions  as 
to  his  goilL  On  cross-examination,  this  wit- 
ness was  asked  "If  defendant  did  not  say  to 
him,  about  twenty  minutes  after  the  above 
conversation,  that  the  defendant  had  done 
nothing  wrong,  and  wanted  to  come  to  court 
and  stand  his  trial."  The  question  being  ob- 
jected to  by  the  state,  the  objection  was  sus- 
tained, and  defendant  excepted.  The  conrt 
did  not  err  In  not  permitting  the  question  to 
be  asked.  There  was  nothing  showing  that 
It  had  any  connection  with  or  relation  to  the 
Conversation  which  had  terminated  20  mln- 
ntea  previously.  It  was  simply  an  independ- 
ent declaration  In  Interest,  and  clearly  Inad- 
missible. 

The  written  charges  asked  were  properly 
refused.  The  first  written  charge  was  tai- 
tended  as  the  general  affirmative  charge,  and 
should  have  been  refused,  if  It  had  been  cor- 
rectly written,  but  It  omits  the  word  "find," 
which  rendered  It  unintelligible  as  asked. 
The  other  two  charges  are  faulty  in  several 
respects.  They  not  only  do  not  assert  cor- 
rect legal  propositions,  bat  are  taivolved  and 
misleading. 

In  accordance  with  the  verdict  of  the  Jury, 
the  court  sentenced  the  defendant  to  12 
months'  hard  labor  for  the  county  of  Walker, 
and,'  the  costs  not  behig  presently  paid,  nor 
Judgment  confessed,  as  provided  by  the  stat- 
nte,  made  additional  sentence  to  hard  labor  to 
pay  the  costs,  the  Judgment  as  to  costs  being 
as  follows:  *^t  is  further  ordered  and  ad- 
judged by  the  court  that  the  defendant  per- 
form additional  hard  labor  for  the  county  of 
Walker,  not  to  exceed  eight  months,  as  will 
be  sufficient  to  satisfy  the  coste  In  the  case, 
working  at  thirty  cents  per  day."  The  court, 
by  this  sentence  and  Judgment,  failed  to  de- 
termine the  time  required  to  work  out  the 
costs.  It  is  true  the  Judgment  says  not  to 
exceed  eight  months,  and  working  at  the  rate 
of  80  cents  a  day;  but  this  is  not  sufficient 
under,  nor  a  compliance  with,  section  4582  of 
the  present  Code.  That  section  provides 
that  the  court  must  determine  the  time  re- 
quired to  work  out  the  costs,  and  that  must 


be  done  whenever  a  convict  Is  sentenced  to 
hard  labor  for  the  county;  and  this  deter- 
mination of  the  time  of  hard  labor  for  the 
costs  should  be  shown  in  the  Judgment  or 
sentence  of  the  court  Such  a  Judgment  as 
the  court  rendered  in  this  case  was  held  by 
this  court  to  be  good,  under  the  law  of  the 
Oode  of  1876,  prior  to  the  act  of  February 
18,  1895,  which  enacted  the  present  section 
4532  into  law,  but  there  was  no  requiremoit 
then  that  the  court  should  determine  the 
time  required  to  work  out  the  costs  at  SO 
cents  a  day.  This  is  the  only  error  contain^ 
In  the  record,  and,  on  account  of  this  omis- 
sion In  the  sentence,  the  Judgment  of  the  cir- 
cuit court  will  be  reversed  as  to  the  sen- 
tence, and  the  cause  remanded  for  further 
sentence  by  the  circuit  court  as  Indicated 
above. 


(120  £!>.  SIS) 

SOUTHERN  BUILDING  &  LOAN  ASS'N  v. 

McOANTS. 
(Supreme  Court  of  Alabama.    Jan.  11,  1899.) 
Tbdst  Deer  —  Satisfaction  —  Faildrb  to  Dia- 

CHAROK  ON  RKOORD — FeKALTT. 

Civ.  Code  1886,  |  1889,  provides  that  if, 
on  satisfaction  of  a  "mortgage,"  the  holder 
thereof  does  not  discharge  it  of  record  within 
three  months  after  a  written  request  by  the 
mortgagor,  the  holder  shall  forfeit  a  penalty. 
Bdd,  that  the  maker  of  a  trnst  deed  to  secure 
a  debt  due  to  defendant  cannot  recover  the 
penalty  on  defendant's  refusal  to  satisfy  the 
deed  of  record  within  three  months  after  writ- 
ten request,  as  a  trust  deed  is  not  a  mortgage, 
within  the  statute. 

Appeal  from  city  court  of  Talladega;  John 
W.  Bishop,  Judge. 

Action  by  Jason  S.  McCants  against  the 
Southern  Bulldhig  &  Loan  Association.  There 
was  a  Judgment  for  plaintiff,  from  which 
defendant  appeals.    Reversed. 

This  action  was  bronght  to  recover  the  stat- 
utory penalty  of  $200,  for  failure  to  satisfy 
on  the  margin  of  the  record  of  a  deed  of  trust 
execnted  by  the  plaintiff  and  his  wife  to  se- 
cure the  Indebtedness  of  plaintiff  to  the  de- 
fendant, after  havhig  been  requested  by  thb 
plaintiff,  in  writing,  to  do  so.  The  complaint 
originally  filed  contained  two  counts.  The  first 
cotmtwas  stricken  from  the  file  at  the  request 
of  the  plaintiff.  The  second  count  averred  the 
execution  by  the  plaintiff  of  a  written  obli- 
gation for  the  payment  of  $1,000  to  the  de- 
fendant, dated  April  12,  1892,  which  is  set 
out  therein,  and  is.  In  sbbstance^  a  bond  In 
the  sum  of  $1,000  made  by  the  plaintiff,  and 
payable  to  the  defendant,  six  years  after 
date;  reciting  that  the  same  was  given  on  a 
loan  to  the  plaintiff  under  his  application,  and 
on  10  membership  shares  in  said  association. 
It  also  sets  out  a  copy  of  the  deed  of  trust 
made  by  the  plaintiff  and  bis  wife  to  a  trus- 
tee. April  12,  1892,  to  secure  such  indebted- 
ness, the  same  being  made  by  the  plaintiff 
and  wife  to  Joseph  Martin,  as  trustee,  and  his 
successors,  conveying  the  property  therein  de- 
scribed to  such  Martin,  as  such  trustee,  and 
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hU  successors,  to  secure  the  Indebtedness 
eTldenced  by  said  note  or  bond  owing  to  the 
defendant,  containing  full  powers  of  sale  and 
for  foreclosure,  given  to  said  trustee.  The 
deed  also  provides  for  the  appointment  of  a 
substituted  trustee  of  the  Southern  Building 
&  Loan  Association  In  the  event  of  the  death, 
resignation,  or  removal  of  said  Joseph  Mar- 
tin. The  instrument  is  a  strict  deed  of  trust, 
conveying  the  property  to  Joseph  Martin,  the 
trustee  therein  named,  to  secure  the  plalntifTs 
Indebtedness  to  the  defendant,  the  defendant 
being  the  beneficiary  in  said  deed  of  trust. 
Said  count  also  avers  that  William  H.  Moore 
was  regularly  substituted  as  trustee,  and, 
with  the  defendant,  executed  and  delivered  to 
the  plaintiff  a  release  and  discharge  of  said 
deed  of  trust,  and  a  quitclaim  deed  to  tUe 
land  therein  conveyed  to  the  plaintiff,  reciting 
the  full  payment  of  the  indebtedness  secured 
by  said  deed  of  trust;  such  release  and  dis- 
cbarge being  set  out  In  full  In  the  complaint, 
showing  a  full  acknowledgment  of  the  pay- 
ment of  such  indebtedness,  and  being  a  quit- 
claim deed  to  such  property  to  the  plaintiff; 
the  same  being  executed  on  October  0,  1886, 
by  the  defendant  and  by  William  H.  Moore, 
substituted  trustee,  and  being  duly  acknowl- 
edged as  a  deed.  It  Is  further  averred  that 
on  December  9,  1896,  the  plaintiff  requested, 
In  wilting,  the  defendant  to  enter  the  fact  of 
payment  and  satisfaction  of  said  mortgage  or 
deed  of  trust  on  the  margin  of  the  record, 
and  that  the  defendant  failed  to  make  such 
entry  within  three  months.  To  the  second 
count  the  defendant  demurred,  among  others, 
upon  the  following  grounds:  (1)  Said  count 
does  not  show  that  the  plaintiff  ever  executed 
to  the  defendant  a  mortgage;  (2)  said  count 
shows  that  the  Instrument  executed  by  the 
plaintiff  was  a  deed  of  trust;  (3)  for  that  the 
deed  of  trust  therein  set  out  Is  not  such  a 
mcHtgage  as  that  the  failure  to  mark  pay- 
ment or  satisfaction  of  the  debt  therein  se- 
cured after  demand,  as  In  said  complaint  al- 
leged. Imposes  a  penalty  on  this  defendant, 
or  entitles  plaintiff  to  maintain  this  action. 
This  demurrer  was  overruled,  and  to  this  rul- 
ing the  defendant  duly  excepted,  l^he  de- 
fendant filed  two  special  pleas,  to  which  de- 
mmrers  were  sustained,  and  issue  was  join- 
ed on  the  plea  of  the  general  issue.  Dpdn  the 
trial  of  said  cause,  the  plaintiff  introduced  hi 
evidence  the  deed  of  trust  (a  copy  of  which 
was  set  out  In  the  complaint)  executed  by  the 
plaintiff  and  wife  to  Joseph  Martin,  as  trus- 
tee^ to  secure  the  plaintiff's  Indebtedness  to 
the  defendant,  hereinbefore  described.  The 
defendant  objected  to  the  introduction  of 
sacb  conveyance  In  evidence,  on  the  ground 
that  the  same  was  a  deed  of  trust,  and  not 
a  mortgage.  The  court  overruled  such  ob- 
jection, and  admitted  the  same  In  evidence, 
to  which  the  defendant  duly  excepted.  The 
jdalntlff  also  Introduced  the  release  and  dls- 
cbaxge  of  such. indebtedness,  and  of  said  deed 
of  troat  executed  by  the  defendant  and  W.  H. 
aCoore,  the  substituted  trustee,  on  October  6, 


1896,  a  copy  of  which  is  set  out  in  the  com- 
plaint To  the  introduction  of  this  pap« 
there  was  no  objection.  Platntlfl  also  intro- 
duced in  evidence  a  letter  of  defendant  dated 
October  6,  1896,  acknowledging  receipt  of 
$374.62  balance,  in  discharge  of  his  indebted- 
ness to  the  association,  also  inclosing  original 
note  and  deed  of  trust,  abstract  of  title,  poli- 
cy of  Insurance,  together  with  the  release 
from  the  association  to  him;  and  also  intro- 
duced in  evidence  a  certain  check  certified 
by  the  cashier  of  the  Isbell  National  Bank  for 
$374.02,  dated  October  3,  1896,  which  was 
duly  marked  "Paid"  and  indorsed  by  the  de- 
fendant Of  the  fact  of  payment  ot  the  In- 
debtedness secured  by  the  deed  of  trust  there 
was  no  dispute.  Plaintiff  also  Introduced  In 
evidence  a  copy  of  a  letter  written  by  him 
to  defendant  December  9,  1896,  demand  hav- 
ing been  made  for  the  production  of  the  origi- 
nal. Such  lettw  being,  in  substance,  a  re- 
quest to  enter  the  fact  of  payment  and  satis- 
faction on  the  margin  of  the  record  In  the 
probate  office  of  Talladega  county,  Ala.,  of 
that  certain  mortgage  executed  by  him,  dated 
April  19,  1892,  and  recorded  In  said  probate 
office  Book  of  Mortgages,  No.  17,  pp.  007,  510. 
The  defendant  objected  to  the  Introduction  of 
such  letter  by  a  copy  thereof,  upon  several 
grounds  of  objection  numbered  from  1  to  7, 
Inclusive;  being,  in  substance,  that  there  was 
no  mortgage  from  plaintiff  to  defendant  but 
a  deed  of  trust  made  by  the  plaintiff  to  Jo- 
seph Martin  as  trustee;  that  In  said  letter 
the  alleged  mortgage  is  described  as  being 
dated  April  19,  1892,  and  the  deed  of  trust 
described  In  the  complaint  and  offered  In  evi- 
dence is  dated  April  12,  1892;  that  in  such 
letter  a  demand  is  made  on  the  defendant  to 
enter  the  fact  of  payment  or  satisfaction  of 
the  alleged  mortgage  on  the  margin  of  the 
record  thereof,  and  said  association  Is  not  the 
mortgagee  In  said  instrument  or  deed  of  trust 
but  Joseph  Martin,  trustee  therein.  Is  the 
mortgagee  In  said  conveyance,  and  such  let- 
ter was  not  addressed  to  said  Joseph  Martin 
or  any  substituted  trustee.  It-  was  also 
shown  by  the  evidence  that  such  letter  was 
wrltted  and  request  made  after  a  release  and 
reconveyance  was  made  by  W.  H.  Moore,  sub- 
stituted trustee  in  said  deed  of  trust  to  plain- 
tiff, of  the  property  described  in  said  deed  of 
trust;  also,  that  said  letter  was  not  written 
to  any  trustee  in  said  deed  of  trust  either 
Joseph  Martin,  original  trustee,  or  W.  H. 
Moore,  substituted  trustee,  but  as  Is  shown 
by  the  plaintiff's  testimony,  was  addressed 
and  mailed  to  the  def  mdant  alone.  The  court 
overruled  all  of  such  objections,  and  each 
ground  of  said  objection,  and  admitted  said 
letter  in  evidence,  to  which  ruling  of  the  court 
the  defendant  duly  excepted.  There  were  in- ' 
troduced  In  evidence  several  letters  which 
passed  between  the  plaintiff  and  the  defend- 
ant and  the  plaintiff's  attorney  and  the  d& 
fendant.  It  is,  however,  unnecessary  to  set 
these  letters  out  in  detail.  The  cause  was 
tried  by  the  court  without  the  Intervention  of 
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a  Jury.  Upon  the  IntroductJon  of  all  the  evi- 
dence, the  court  rendered  Judgment  In  tavor 
of  the  plaintiff  for  the  sum  of  $200.  From 
this  Judgment  the  defendant  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

Whitson  &  Graham  and  Lawrence  Cooper, 
for  appellant  Elooz.  Bowie  &  Dixon,  for  ap- 
pellee. 

SHARPS,  J.  Deeds  of  trust  have  grown 
Into  common  use,  along  with  mortgages,  as 
a  form  of  security  for  debt;  and  It  is  prob- 
ably because  of  that  fact  that  the  terms 
"mortgage"  and  "deed  of  trust"  are  some- 
times used  interchangeably.  At  least  one  de- 
cision as  to  their  identity  appears  in  Wolfe  v. 
Dowell,  13  Smedes  &  M.  103,  where  a  statute 
relating  to  the  satisfaction  of  mortgages  upon 
the  record,  but  without  a  penalty,  was  under 
consideration,  and  it  was  held  by  the  court 
that  "a  deed  of  trust  is  but  a  species  of  mort- 
gage, and  is  included  by  the  statute."  This 
was  Inaccurately  said,  however,  for  the  two 
terms  are  not  synonymous,  even  when  used 
in  reference  to  security  for  debt;  and  that  a 
substantial  difference  exists  as  between  the 
two  classes  of  instruments  has  been  pointed 
out  in  numerous  adjudications.  The  distinc- 
tion was  well  drawn  in  an  opinion  by  Chief 
Justice  Field,  of  Callforaia,  In  the  case  of 
Koch  V.  Briggs,  14  Cal.  257,  71  Am.  Dec,  651, 
where  a  conveyance  similar  to  the  one  de- 
scribed In  this  complaint  was  under  consid- 
eration, and  the  question  was  presented 
whether  it  was  a  mortgage,  within  the  mean- 
ing of  a  statute  providing  that  "a  mortgage 
of  real  property  shall  not  be  deemed  a  con- 
veyance, whatever  its  terms,  so  as  to  enable 
the  owner  of  the  mortgage  to  recover  posses- 
sion of  the  real  pn^erty  without  a  foreclo- 
sure and  sale."  It  was  there  said  of  the  In- 
strument: "It  has  no  feature  in  commmi 
with  a  mortgage,  except  that  it  was  executed 
to  secure  an  indebtedness.  This  will  be  evi- 
dent from  a  consideration  of  the  rights  of 
parties  to  a  mortgage  with  reference  to  the 
mortgaged  property.  Where  there  is  a  mort- 
gage, there  is  a  right,  after  condition  brolien, 
to  a  foreclosure  on  the  part  of  the  mortgagee, 
and  a  right  of  redemption  on  the  part  of  the 
mortgagor.  •  •  •  These  two  rights  are 
reciprocal.  When  the  one  cannot  be  enforced, 
the  existence  of  the  other  is  denied;  and, 
when  either  Is  wanting,  the  instrument,  what- 
ever its  resemblance  in  other  respects,  is  not 
a  mortgage."  It  was  further  shown  in  the 
opinion  that,  under  su<A  a  conveyance,  eq- 
uity could  not  decree  a  strict  foreclosure,  or 
a  foreclosure  by  sale,  in  the  proper  sense  of 
the  term,  and  that  its  interposition  to  effectu- 
ate the  sale  of  the  property  could  only  be  by 
way  of  enforcing  or  aiding  the  performance 
of  the  trust.  That  case  was  followed  In 
Grant  v.  Burr,  64  Cal.  208,  and  quoted  with 
approval  in  More  v.  CalldnE,  95  Cal.  436,  30 
Pac.  683,  and  2»  Am.  St  Rep.  128,  and  in 
MerrlU  v.  Hurley  (S.  D.)  62, N.  W.  858,  56 


Am.  St  Rep.  869.  In  More  v.  Calkins,  su- 
pra, it  was  said,  in  effect,  that  the  test  in 
determining  whether  a  conveyance  securing 
a  debt  is  to  be  treated  as  a  mortgage  is  not 
whether  the  grantee  is  the  creditor  or  a  third 
jterson,  since  it  may  be  to  the  creditor,  but 
with  such  trusts  declared  as  to  prevent  its 
operation  as  a  mortgage.  And  in  Merrill  v. 
Hurley,  supra,  it  was  held  that  the  convey- 
ance may  be  to  a  third  person,  and  yet  a 
mortgage  by  appropriate  provisions,  leaving 
no  trust  to  be  executed  by  the  third  person. 
It  would  be  impracticable  to  lay  down  a  test 
which  would  in  all  cases  serve  to  distinguish 
between  such  instruments  in  construing  stat- 
utes relating  thereto,  since  a  statute  which  is 
purely  remedial  admits  of  a  more  extended 
application  of  its  terms  than  does  a  statute 
which  Is  penal.  This  statute  here  In  question 
Is  highly  penal,  and.  must  be  strictly  con- 
strued. Grooms  v.  Hannon,  59  Ala.  510;  Jar- 
ratt  V.  McOabe,  75  Ala.  325;  Scott  ▼.  Field. 
Id.  419.  It  may  be  stated  generally,  as  ap- 
plicable to  this  statute,  that  If  the  conveyance 
be  to  a  third  person  upon  a  declared  trust  to 
sell  and  convey  the  property  In  default  of  and 
for  the  payment  of  the  debt  secured,  It  is  a 
trust  deed,  and  not  a  mortgage.  Koch  v. 
Briggs,  supra;  Grant  v.  Burr,  supra;  Gilles- 
pie V.  Smith,  28  111.  473;  Reece  v.  Allen,  5 
Gilman,  23& 

This  conveyance  is  from  appellee  to  a  trus- 
tee upon  a  declared  trust  to  sell  the  property 
for  the  payment  of  i^pellanf s  debt  if  not 
paid  according  to  the  contract  and  to  apply 
the  proceeds  thereto,  and  to  convey  the  title 
to  the  purchaser.  It  is  not  a  mortgage,  with- 
in the  terms  or  meaning  of  the  statute,  and  it 
follows  that  the  demurrer  to  the  second  count 
of  the  complaint  should  have  been  sustained. 
and  that  the  deed  of  trust  should  liave  been 
excluded  from  the  evidence.  As  this  view  of 
the  case  Is  conclusive  against  the  plaintiff's 
right  to  recover,  the  assignments  of  error 
need  not  be  further  noticed.  The  Judgment 
of  the  city  court  must  be  reversed,  and  a 
Judgment  here  rendered  that  the  defendant 
(the  appellant  In  this  court)  go  hence  with- 
out day,  and  that  It  recover  of  the  appellee 
Its  costs  in  this  behalf  expended. 


(la  Ala.  64) 
GAFFORD  V.  STATB. 
(Supreme  Court  of  Alabama.    Jan.  11,  1809.) 
Homicide— SBLr-DEFBNSB—EviDBKCB. 

1.  Where  defendant  accused  of  homicide, 
claims  that  he  acted  in  self-defense,  and  the 
testimony  is  irreconcilable  as  to  who  was  the 
aggressor,  and  there  is  testimony  that  deceas- 
ed had  made  threats  against  defendant's  life, 
evidence  of  adnlterons  relations  between  de- 
ceased and  defendant's  sister  is  admissible  to 
show  a  motive  for  deceased's  being  the  ag- 
gressor, and  the  reasonableness  of  defendant's 
fear  of  bodily  harm,  if  deceased  was  the  ag- 
gressor. 

2.  Where  one  arms  himself  with  a  deadly 
weapon,  and  goes  onto  a  public  road,  with  the 
design  of  liiiiing  another  to  avenge  wrongs  done 
by  the  latter  to  the  former's  family,   or  to 
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avenge  threats  by  the  tetter,  the  former  can- 
not invoke  self-defense,  thongh  the  latter  was 
the  aggressor,  the  former  not  hAving  abandon- 
ed Us  design. 

3.  In  a  prosecution  for  homidde,  an'  instrac- 
tlon  that  if,  at  the  time  of  the  Idlling,  de- 
ceased was  attacking,  or  abont  to  attack,  de- 
fendant with  a  deadly  weapon,  defendant  was 
not  bound  to  retreat,  is  properly  excluded,  as 
it  assumes  that  defendant  could  not  hare  re- 
treated without  endangering  his  safety,  which 
was  for  the  Jnry  to  determine. 

4.  An  instruction  that  unless  the  eridence 
excludes,  to  a  moral  certainty,  every  liypothesis 
bnt  that  of  guilt,  the  Jury  must  acquit,  is  in- 
correct, as  exacting  too  liigh  a  measure  of 
proof. 

5;  Where  deceased  was  shot  by  defendant 
with  a  shotgun  on  the  public  road,  and  there 
was  no  dispute  as  to  defendants  right  to 
carry  a  gun  on  the  road,  a  charge  that,  if  he 
had  reason  to  apprehend  an  attack,  he  had  a 
legal  right  to  bear  arms,  was  properly  refused, 
as  foreign  to  the  issues. 

Tyson  and  Haralson,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Butler  county; 
John  R.  TyBon,  Judge. 

John  A.  Oafford  was  convicted  of  murder, 
and  appeals.    Reversed. 

The  appellant,  John  A.  Gafford,  was  indict- 
ed and  tried  for  the  murder  of  Francis  Bar- 
tow Lloyd,  was  convicted  of  murder  in  the 
flrst  degree,  and  sentenced  to  be  hung.  The 
material  facts  of  the  case,  necessary  to  an  im- 
derstanding  of  the  decision  on  the  present  ap- 
peal, are  sufficiently  stated  in  the  opinion. 
Upon  the  introduction  of  all  the  evidence,  the 
defendant  requested  the  court  to  give  to  the 
Jury  the  following  written  charges,  and  sepa- 
rately excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (1)  "The  court  char- 
ges the  Jury  that  if  they  believe  from  the  ev- 
idence in  this  case,  I>eyond  all  reasonable 
doubt,  tbat  deceased,  at  the  time  of  the. kill- 
ing, was  attacking,  or  in  the  act  of  attack- 
ing, the  defendant  with  a  deadly  weapon, 
then  the  defendant  was  not  bound  to  retreat, 
bnt  had  the  right  to  stand  and  defend  him- 
self, provided  he  was  without  fault  in  bring- 
ing on  the  difflcolty  which  resulted  in  the 
killing."  (2)  "The  court  charges  the  Jury 
that,  unless  the  evidence  against  the  defend- 
ant should  be  such  as  to  exclude  to  a  moral 
certainty  every  hypothesis  or  supposition  bnt 
that  of  his  gnillt  of  the  offense  imputed  to 
blm,  the  Jury  must  not  convict  the  defend- 
ant" (8)  "The  conrt  charges  the  Jury  that. 
If  the  defendant  bad  reason  to  apprehend  an 
attaclt,  he  had  a  legal  right  to  bear  arms  in 
defense  of  himadt." 

Terry  Richardson  and  James  Weatfaerly, 
for  appellant  William  C.  Fitts,  Atty.  Gen., 
for  the  State. 

SHARPS,  J.  The  defendant  was  indicted, 
tried,  and  convicted  on  the  charge  of  mur- 
der, and  sentenced  to  capital  punishment 
The  material  questions  reserved  for  review 
by  this  court  arise  from  the  rulings  of  the 
trial  court  upon  the  admlssibllltyof  testimony 
and  the  refusal  of  instructions  requested  by 
tbe  defendant    We  have,  however,  given  to 


th^  entire  record  the  careful  scrutiny  required 
by  the  vital  importance  of  the  case  to  the 
defendant,  and  the  solemn  duty  Imposed  up- 
on us  by  law,  and,  at  tbe  same  time,  im- 
pressed, on  the  one  hand,  with  tbe  necessity, 
for  the  repose  and  security  of  society,  of  bub- 
tainlng  all  legal  convictions  in  cases  of  this 
character,  and.  on  the  other,  with  our  duty 
to  see  that  the  accused  is  not  deprived  of 
any  right  necessary  or  proper  to  the  full  pres- 
entation of  his  defense,  and  the  enjoyment 
to  the  fullest  extent  authorized  by  law,  of 
his  constitutional  right  to  a  full,  fair,  and 
impartial  trial  by  Jury. 

There  are  certain  facts  bearing  upon  tiie 
homicide  that  are  undisputed,  and  as  to 
which  there  is  no  conflict  in  the  testimony, 
a  brief  summary  of  which  Is  necessary  to 
be  given  in  order  to  a  clear  statement  of  the 
conclusions  we  have  reached  upon  the  rul- 
ings of  the  circuit  court  upon  the  testimony. 
On  the  morning  of  Monday,  August  25,  1807, 
deceased  visited  Greenville,  in  Butier  county, 
Ala.,  riding  there  in  his  buggy,  as  bad  beeii 
his  habit  for  some  time.  On  the  afternoon 
of  the  same  day  he  was  returning  In  his 
huggy,  alone,  from  Greenville  to  his  home. 
At  about  6  o'clock  of  tbat  afternoon  be  came 
upon  defendant  who  was  on  or  near  the 
public  road,  with  his  gun,  at  a  point  not  far 
from  defendant's  home.  At  or  near  the  time 
of  this  meeting  two  rapid  reports  of  a  gun 
were  heard  by  several  persons  who  were  near 
the  locality,  and  immediately  thereafter  the 
defendant  was  seen  walking  away  with  his 
gun,  and,  upon  meeting  two  other  persons 
near  at  hand,  told  them  he  had  shot  de- 
ceased, but  did  not  know  whether  he  was 
deed,  and  requesting  them  to  do  what  they 
could  for  deceased.  Deceased  was  found  by 
these  two  parties*  and  others,  lying  dead  in 
the  road,  with  gunshot  wounds  on  bis  body, 
and  a  pistol,  which  -was  recognized  as  belong- 
ing to  deceased,  lying  on  the  ground  about 
live  or  six  feet  away  from  the  body.  There 
were  two  eyewitnesses  to  the  homicide  be- 
sides the  defendant  himself,  one  testifying  for 
the  state  and  the  other  for  the  defendant,  and 
their  statements  are  altogether  Irreconcilable. 
The  statement  of  the  state's  witness  makes 
out  a  case  of  unprovoked,  willful,  premeditat- 
ed, and  deliberate  murder  by  lying  in  wait 
with  a  deadly  weapon;  while  the  defendant's 
witness  makes  deceased  the  aggressor  with  a 
deadly  weapon,  and  discloses  a  shooting  in 
self-defense  by  the  defendant  The  testimony 
of  this  witness  corresponds  in  all  respects 
with  that  of  defendant  himself,  except  tbat 
tbe  latter  gives  a  conversation  between  him 
tnd  deceased  which  his  witness  stated  he 
(witness)  could  not  hear.  The  state's  wit- 
ness was  contradicted  In  some  collateral 
statements  made  by  her,  and  other  witnesses 
testllled  she  had  told  them  she  did  not  see 
the  Idlllng.  The  defendant's  witness  was 
shown  to  have  resided,  when  the  homicide 
occurred,  on  defendant's  place.  Numerous 
oth«r  witnesses  were  examined,  both  on  be- 
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half  of  the  prosecatlon  and  the  defense,  but 
It  is  not  necessary  to  tefer  In  detail  to 
their  testimony.  Among  other  things,  their 
testimony  shoivs  threats,  both  recent  and  re- 
mote, on  the  part  of  deceased  against  de- 
fendant's life,  and  from  some  of  said  testi- 
mony It  might  be  inferred  that  the  defendant 
had  made  like  threats  against  deceased,  and 
that  the  threats  of  each  were  communicated 
to  the  other.  It  is  also  inferable,  from  un- 
challenged testimony,  that  these  threats  grew 
out  of  certain  rumors  connecting  the  names 
of  defendant's  widowed  sister  and  deceased 
in  an  unfavorable  light  The  defendant  of- 
fered to  introduce  proof  of  an  adulterous  re- 
lation between  deceased  and  his  sister  at  the 
time  of  and  before  the  homicide,  as  well  as 
specific  acts  of  adultery  on  their  part,  but 
the  court  refused  to  admit  the  testimony  so 
ottered,  and  to  this  action  of  the  court  the  de- 
fendant excepted.  If  the  question  of  self- 
defense  were  out  of  the  case,  it  would  be 
quite  clear  that  all  testimony  of  this  charac- 
ter would  be  inadmissible  for  the  purpose  of 
justifying  the  murder,  and  would  be  equally 
unavailing  to  reduce  the  killing  from  murder 
to  manslaughter,  unless  the  circumstances  of 
such  provocation  were  of  such  a  character 
as  were  reasonably  calculated  to  provoke  sud- 
den passion  and  resentment,  and  the  homi- 
cide was  traceable  solely  to  the  influence  of 
passion  thus  engendered.  For  example,  if 
the  defendant  had  discovered  deceased  and 
his  sister  in  the  act  of  adultery,  and,  under 
the  Influence  of  sudden  passion  thus  aroused, 
had  slain  him,  then  the  killing  would  not 
have  been  willful,  malicious,  deliberate,  and 
premeditated,  or  murder  in  the  first  degree^ 
but  mnrder  in  the  second  degree,  or,  accord- 
ing to  circumstances,  manslaughter  in  the 
first  degree.  Bx  parte  Sloane,  96  Ala.  22,  11 
South.  14;  Watson  v.  State,  82  Ala.  12,  2 
South.  455.  It  is  not  necessary,  however,  to 
consider  the  question  of  the  admissibility  of 
this  testimony  in  this  aspect,  for  the  reason 
that  it  was  not  and  could  not  have  been  of- 
fered for  any  such  purpose,  inasmudi  as  the 
defendant,  in  his  own  testimony,  negatives 
the  idea  that  he  acted  upon  any  such  provo- 
cation, and  rests  his  case  entirely  upon  the 
right  of  self-defense. 

The  real  question,  therefore,  is,  would  the 
testimony  ottered  to  be  introduced  by  detend- 
ant  have  any  tendency,  even  though  slight, 
to  shed  light  on  the  main  inquiry  as  to  self- 
defense,  which  was  clouded  by  conflicting  and 
hopelessly  irreconcilable  testimony?  In  Matti- 
son  V.  State,  55  Ala.  224,  we  said:  "In  in- 
quiries of  fact,  dependent  on  circumstantial 
evidence  for  their  solution,  no  certain  rule  can 
be  laid  down  which  vrlll  define,  with  unerring 
accuracy,  what  collateral  facts  and  circum- 
stances are  sufficiently  proximate  to  justify 
their  admission  in  evidence.  •  *  *  What- 
ever tends  to  shed  light  on  the  main  Inquiry, 
and  does  not  withdraw  attention  from  such 
main  Inquiry  by  obtruding  upon  the  minds  of 
the  Jury  matters  which  are  foreign,  or  of 


questionable  pertinency,  is,  as  a  general  rule, 
admissible  evidence."  In  view  of  the  conflict- 
ing testimony  as  to  which  of  the  two,  deceased 
or  the  defendant,  was  the  aggressor  in  the  un- 
fortunate tragedy,  would  the  ofCered  testimony 
shed  any  light  on  that  question?  Could  the 
jury  fairly  determine  that  question  wlthdu't 
knowledge  of  facts  which  might  have  exerted 
an  Influence  upon,  or  supplied  the  motive  to, 
one  or  the  other  to  become  the  aggressor?  Or 
did  the  knowledge  by  the  defendant  of  the 
facts  sought  to  be  proven  reasonably  exert 
any  Influence  upon  the  mind  of  defendant  in 
interpreting  deceased's  threats,  motive,  or 
conduct?  Or,  in  other  words,  would  knowl- 
edge of  these  facts  by  defendant  authorize  him 
to  regard,  as  hostile  and  dangerous,  threats, 
motive,  or  conduct  on  deceased's  part  which, 
in  the  absence  of  that  knowledge,  might  not 
have  Justifled  that  conclusion?  In  Ball  y. 
State,  29  Tex.  App.  125,  14  8.  W.  1012,  the 
court,  upon  a  much  similar  question,  says:  "It 
was  Important  to  the  defendant  that  the  jury 
should  be  fully  informed  as  to  the  true  cause 
of  the  enmity  entertained  by  the  deceased 
against,  him  and  the  cliaracter  of  that  enmity. 
Such  information  would  enable  the  jury,  in  de- 
termining the  issue  of  self-defense,  to  view 
the  acts  of  the  deceased  from  the  defendant's 
standpoint  Without  this  Information,  the  jury 
could  not  know,  as  the  defendant  did,  the  set- 
tled, determined,  and  deadly  character  of  the 
deceased's  hatred  towards  him,  and  the  true 
cause  of  that  hatred.  This  testimony  throws 
light  not  only  upon  the  motive  actuating  the 
deceased  in  attacking  the  defendant,  but  upon 
the  conduct  of  the  defendant  upon  that  occa- 
sion, and  the  motive  which  actuated  him  to 
kill  the  deceased.  It  tends  to  show  that  he 
had. reasonable  ground  to  apprehend  that  the 
attack  made  upon  him  was  intended  by  the 
deceased  to  be  a  deadly  one.  It  gives  char- 
acter to  the  threats,  motive,  and  conduct  of 
deceased  towards  the  defendant,  and  also  to 
the  motive  and  conduct  of  the  defendant"— 
citing  RusseU  v.  State,  11  Tex.  App.  288.  We 
would  not  be  understood  as  indicating  any 
opinion  that  the  deceased  made  an  attack  up- 
on the  defendant,  or  was  in  any  wise  the  ag- 
gressor, but  there  was  evidence  on  the  part  of 
the  defendant  to  that  efCect  before  the  jury, 
which  it  was  fully  as  much  their  duty  to 
weigh  and  consider  as  the  testimony  on  behalf 
of  the  prosecution  showing  the  defendant  to 
have  been  the  aggressor. 

In  Rutiedge  v.  State,  88  Ala.  85,  7  South. 
335,  it  was  said  by  this  court:  "We  under- 
stand the  rule,  in  respect  to  the  admission  of 
evidence,  on  the  part  of  a  defendant  on  trial 
for  murder,  of  previous  threats  by,  or  difiicul- 
ties  with,  or  ill  feeling  on  the  part  of,  de- 
ceased, to  be  tills:  That  when  any  phase  of 
the  testimony  would,  if  b^eved,  present  a 
case  of  self-defense,  then  the  accused,  using 
this  aspect  of  the  facts  adduced  as  a  predicate 
therefor,  may  go  further,  and  strengthen  it 
by  showing  that  the  deceased  had  threatened 
him,  or  entertained  ill  feeling,  towards  him. 
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or  tbat  there  bad  been  dlffliColtleB  betweea 
them;  *  *  *  or,  to  state  the  principle  In 
a  more  concrete  form,  the  evidence  adduced 
muBt  have  some  tendency  to  establish  the  con- 
stituents of  the  right  to  destroy  life  that  life 
may  be  preserved.  •  •  •  The  theory  of  the 
rule  is  that  a  right  to  kill  can  never  be  the 
result  of  the  violent,  bloodthirsty  disposition, 
revengeful  feeling,  or  threats  of  the  deceased; 
and  hence,  until  there  are  facts  offered  which 
go  In  some  measure  to  establish  the  necessity 
to  strike,  as  the  law  defines  that  necessity, 
such  evidence  is  patently  irrelevant.  These 
matters,  in  other  words,  are  competent  to  give 
character  to  a  necessity  otherwise  shown,  and, 
no  necessity  being  otherwise  shown,  there  Is 
an  utter  absence  of  the  predicate  upon  wliich 
alone  such  qualifying  evidence  should  be  re- 
ceived." In  Copeland  v.  State,  Horr.  &  T. 
Cas.  41,  the  defendant  killed  a  woman  with 
whom  her  hnsband  had  adulterous  relations, 
and  the  question  was  whether  such  killing  was 
in  self-defense.  The  court  on  this  point  says: 
"But  It  becomes  highly  important  to  Investigate 
with  care— First,  the  effect  which  this  Inter- 
course, notorious  as  it  was,  produced  upon  the 
feelings  and  vindictive  passions  of  the  prisoner 
and  the  deceased  towards  one  another;  and, 
second,  the  mode  and  manner  In  which  these 
feelings  and  passions  were  brought  to  bear  In 
inroducing  the  catastrophe  so  much  deplored." 
And  In  Green  v.  State,  69  Ala.  9,  tills  court 
said:  "There  being  gnround  for  argument,  at 
least,  that  the  deceased  must  have  taken  some 
action  In  tlie  matter  of  drawing  his  pistol  be- 
fore the  accused  fired,  tliis  lets  In  the  threat 
the  witness  testified  the  deceased  made 
•  •  •  shortly  l)efore  the  rencounter.  If 
believed.  It  tended  to  show  the  animus  of  the 
deceased  towards  the  accused  so  recently  be- 
fore the  homldde  as  to  authorize  its  considera- 
tion by  the  jury  in  ascertaining  the  conduct 
of  the  parties  Immediately  before  the  firing." 

We  cannot  avoid  the  conclusion.  In  the  light 
of  the  foregoing  authorities,  and  that  portion 
of  the  evidence  tending  to  show  that  deceased 
was  the  aggressor,  with  a  deadly  weapon,  that 
the  exclusion  of  the  testimony  ofCered  by  de- 
fendant as  to  deceased's  relations  with  de- 
fendant's sister  deprived  the  jury  of  proof 
which.  If  admitted,  might,  in  their  opinion, 
have  shed  light  upon  the  main  inquiry  In  the 
case,  and  as  to  which  the  testimony  before 
them  was  so  hopelessly  conflicting. 

It  was  proved,  without  contradiction,  that 
defendant  and  deceased  went,  on  Saturday  be- 
fore the  3Ionday  of  the  killing,  in  the  pres- 
ence of  deceased's  father;  that  a  satisfactory 
Interview  was  liad  between  them  as  to  the 
rumors  affecting  deceased  and  defendant's  sis- 
ter; and  that  the  two  parted '  with  repeated 
friendly  shaking  of  hands.  Notwithstanding 
this,  it  Is  further  shown,  without  conflict,  that 
on  the  morning  of  the  day  of  the  killing  de- 
ceased sent  a  hostile  and  deadly  message  to 
defendant,  and  the  two  met  in  the  public  road 
In  the  afternoon  of  that  day,  both  armed  with 
deadly  weapons.    Under  these  circumstances. 


and  In  the  absence  of  the  offered  testimony,  and 
with  deceased's  denial  of  bis  unlawful  relations 
with  defendant's  sister  before  the  Jury,  the 
jury  would  naturally  look  in  vain  for  any  mo- 
tive that  might  iiave  Impelled  the  deceased  to 
become  the  aggressor  under  such  circumstan- 
ces, and  might  have  reasonably  Inferred  that 
his  pistol  was  drawn,  if  drawn  at  all,  for  de- 
fensive purposes  against  the  defendant,  wtio  is 
shown  to  have  liad,  at  the  time,  a  double-bar- 
rel shotgun  in  his  hands.  With  no  facts  be- 
fore them  to  Illustrate  the  cliaracter  of  de- 
ceased's threats  of  ttiat  day,  or  furnishing  an 
inference  for  a  motive  on  tiis  part  to  attack 
defendant,  the  Jury  could  not,  under  such 
circumstances,  have  reached  any  other  conclu- 
sion than  that  they  did  reach,  viz.  tliat  the 
defendant  was  the  aggressor.  But  If  it  bad 
been  shown  to  them  that,  notwithstanding  de- 
ceased's denials  to  defendant  of  Improper  re- 
lations between  deceased  and  defendant's  sis- 
ter, such  relations  In  fact  existed  tben,  and 
had  existed  for  a  considerable  length  of  time 
previously.  It  may  well  be  that  the  Jury,  from 
their  knowledge  of  human  nature  and  the 
history  of  like  cases,  might.  In  the  light  of 
such  testimony,  have  Inferred  a  motive  on  de- 
ceased's part  to  remove  a  dangerous  obstade 
out  of  the  way  of  his  Illicit  enjoyment  How- 
ever that  may  be,  such  testimony  would  have 
shown  the  cause  of  the  oimlty  of  the  deceased 
towards  the  defendant,  its  intensity,  and 
would  have  tended  to  show  a  reasonableness 
of  defendant's  apprehension  of  danger  of 
death  or  serious  bodily  harm  from  the  attack 
made  upon  him  by  deceased,  if  the  Jury  should 
believe  that  such  an  attack  was  made.  We 
are,  at  ail  events,  persuaded  that,  with  the 
testimony  referred  to  before  them,  the  jury 
would  have  been  enabled  to  balance  more 
Justiy  the  substantial  merits  ai  the  question 
of  self-defense  by  reason  of  a  fuller  and  just- 
er  apprehension  of  the  defendant's  real  posi- 
tion at  the  critical  moment  of  the  fatal  en- 
counter and  the  real  state  of  feeling  tben 
existing  on  the  part  of  each.  It  Is  proper,  how- 
ever, for  us  to  observe  that,  with  this  testi- 
mony in.  It  would,  nevertheless,  still  be  the 
duty  of  the  Jury  to  Inquire  whether  or  not. 
In  view  of  the  provocation,  and  the  state  of 
feeling  between  the  parties,  and  other  attend- 
ing circiunstances,  the  words  or  conduct  of 
deceased  at  the  time  of  the  rencounter  were 
seized  upon  by  defendant  as  a  pretext  to  ex- 
ecute a  previously  formed  design  to  take  the 
life  of  deceased.  While  the  defendant  bad 
the  right  to  carry  his  gun,  and,  also,  had  the 
right  to  be  upon  the  public  road,  at  the  time 
and  place  where  be  and  deceased  came  to- 
gether, yet  if  he  went  to  such  place  at  such 
time,  and  with  his  gun,  with  the  fonned  de- 
sign of  takhig  the  life  of  deceased  to  avenge 
the  wrongs  done  bis  sister  and  family,  or  to 
wreak  vengeance  upon  the  deceased  because 
of  the  latter's  threats  of  that  day,  or  pre- 
viously, then  the  defendant  was  not  free  from 
fault,  and  cannot  invoke  self-defense,  even  If 
the  jury  should  believe  that  deceased  had 
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drawn  hte  pistol  upon  defendant  before  the 
latter  fired  and  killed  deceased,  if  the  defend- 
ant at  the  time  of  the  killing  bad  not  aban- 
doned, but  still  entertained,  sach  previously 
formed  design.  Our  conclusion  upon  the 
question  of  the  admissibility  of  the  testimony 
offered  by  the  defendant  to  show  an  adulter- 
ous relation  between  the  deceased  and  defend- 
ant's Bister,  and  defendant's  knowledge  there- 
of, Is  that  the  drcuit  court  erred  in  excluding 
it,  and  that  Its  exdnaion  Is  reversible  error. 

We  think  there  was  no  error  In  the  refusal 
of  the  court  to  give  the  chaise  numbered  1, 
requested  by  the  defendant  In  the  case  of 
Springfield  ▼.  State,  86  Ala.  81,  11  South.  250, 
we  said:  "Charge  No.  14  assumes,  as  matter 
of  law,  that,  on  the  facts  thereon  postulated, 
the  defendant  could  not  have  retreated  with- 
out endangering  his  life.  It  was  an  inquiry 
for  the  Jury  to  determine,  on  all  the  proof, 
whether  the  defendant  could  have  retreated 
without  endangering  his  safety,  or  Increasing 
his  peril,  and  not  a  matter  to  be  decided  by 
the  conrt" 

Oharge  No.  2  exacts  too  high  a  measnre  of 
proof  In  order  to  a  conylction,  and  was  prop- 
erly refused.  A  charge,  in  identical  words 
was  condemned  by  us  in  the  case  of  Baldwin 
y.  State,  111  Ala.  12,  20  South.  528. 

There  was  and  could  have  been  no  dispute 
about  the  defendant's  right  to  carry  a  shot- 
gun, the  trial  involving  only  his  right  to  use 
it  against  the  deceased,  and  therefore  the 
court  could  not  be  required  to  charge,  as  re- 
quested by  charge  8,  upon  a  matter  foreign  to 
the  issue. 

As  supporting  the  case  for  the  state,  npon 
the  question  of  evidence  here  under  considera- 
tion, the  case  of  Rogers  v.  State,  117  Ala.  9, 
22  South.  666^  has  been  cited,  but  It  is  want- 
ing In  analogy.  There  the  proof  showed  that 
Rogers,  being  armed,  sought  Hale,  who  was 
unarmed,  began  the  dispute  with  him,  and 
shot  him.  The  evidence  he  sought  to  intro- 
dnce  was  that  Hale  had  eloped  with  his 
daughter,  promising  to  marry  her,  and  had  re- 
turned from  the  trip  without  fulfilling  the 
promise.  This  showed  not  an  Infatuation  for 
the  daughter  Interfered  with  by  Rogers,  but 
rather  an  abandonment  of  the  daughter,  and 
a  desire  to  get  away  from  her;  and,  furnish- 
ing no  motive  for  hostility  on  the  part  of  Hale 
as  against  Rogers,  it  had  no  tendency  to  show 
that  Hale  was  the  aggressor.  Moreover,  the 
proof  concerning  hostile  demonstrations  on 
the  part  of  Hale  was  insufficient  to  raise  the 
question  of  self-defense.  Rogers  testified  that 
Hale  threw  his  hand  to  his  hip  pocket;  but 
there  was  no  proof  that  the  pocket  contained, 
or  had  contained,  a  weapon,  or  that  Hale  was 
making  any  present  threat,  or  doing  any  act, 
to  make  the  hip  pocket  movement  significant 
of  danger  to  Rogers,  If  Rogers  was  not  then 
himself  aggressing  upon  Hale,  and,  if  be  was 
so  aggreesing,  he  could  not  invoke  the  princi- 
ple of  self-defense.  Under  the  circumstances 
In  proof  in  that  case,  the  evidence  there  offer- 
ed was  properly  excluded,  under  the  general 


rale  declared  In  Robinson  r.  States  108  Ala. 
14,  18  Sontb.  73%  which  was  referred  to  In 
the  opinion. 

The  other  rulings  of  the  dicnit  court  appear 
to  be  without  error;  but,  for  those  pointed 
out  herein,  it  results  that  the  judgment  of  the 
court  below  must  be  reversed,  and  the  cause 
remanded  tot  further  proceedings  In  conform- 
ity with  this  opinion.  Reversed  and  re- 
manded. 

NOTE!  The  foregoing  otrfnion,  down  to  what 
ia  said  of  diarge  2,  inclnsive,  was  prepared  by 
BRICKEUli,  01  J.,  before  his  retirement,  and 
is  adopted  by  a  majority  of  the  present  court 

TYSON,  J.  (dissenting).  The  writer  of  this 
opinion  presided  at  the  trial  of  the  defend- 
ant In  the  court  below,  and  for  this  reason 
he  would  have  preferred  not  to  participate 
In  a  discussion  of  this  case  In  this  court 
The  law,  however,  does  not  disqualify  him 
from  sitting,  but  on  the  contrary.  Imposes 
upon  him  the  duty  and  responsibility  of  de- 
claring the  law  as  he  believes  it  to  be.  The 
Importance  of  the  question  Involved,  and 
the  conviction  that  there  was  no  error  com- 
mitted on  the  trial,  warrants  him  In  ^- 
pressing  his  views. 

The  sole  proposition  npon  which  a  major- 
ity of  the  court  rest  the  decision  for  a  re- 
versal was  the  refusal  to  allow  defendant 
to  offer  testimony  tending  to  establish  diat 
Illicit  sexual  relations  existed  between  the 
deceased  and  defendant's  sister,  Mrs.  Miller, 
for  some  months  prior  to  the  Idlling.  In 
my  opinion,  some  of  the  conclusions  reached 
by  the  writer  of  the  main  opinion  can  lie 
shown  to  be  erroneous  by  a  review  of  the 
testimony  as  disclosed  by  the  record,  and  by 
keeping  In  view  the  order  of  its  introduc- 
tion in  the  trial  court,  bearing  upon  this 
question. 

I  do  not  deem  it  necessary  to  state  the 
evidence  Introduced  in  behalf  of  the  state 
tending  to  establish  the  culpability  of  the 
def«idant  nor  all  the  evidence  offered  by 
him  to  prove  his  innocence,  but  wUl  confine 
my  statement  of  it  strictly,  to  such  portions 
as  tend  to  shed  light  upon  the  question  un- 
der consideration.  Before  doing  so,  how- 
ever, I  desire  to  state  what  the  record  does 
not  contain.  It  nowhere  appears  that  the 
defendant's  sister  was  a  widow,  as  stated 
In  the  main  opinion.  All  the  witnesses  who 
speak  of  her  designate  her  as  Mrs.  Miller. 
This  would  authorize  the  presumption,  and, 
indeed,  we  must  presume,  that  she  was  a 
married  woman,'  living  at  the  time  with  her 
husband.  Again,  the  evidence  is  entirely 
wanting  to  show  as  to  where  she  resided, — 
presumably,  in-  the  absence  of  proof  to  the 
contrary,  with  her  husband;  and  It  is  not 
shown  that  defendant  resided  with  them,  In 
the  same  house.  On  the  contrary.  It  is  dis- 
closed affirmatively  that  the  defendant,  at 
the  time  and  prior  to  the  killing,  was  living . 
at  the  home  of  his  kinsman  W.  S.  Hartley, 
assisting  him  in  caring  for  and  nursing  his 
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Bldc  wife.  It  appears  that  the  only  threat 
ever  communicated  to  defendant  was  the 
one  made  to  W.  S.  Hartley,  the  first  wlt- 
nesB  examined  by  the  defendant  He  testi- 
fied to  a  conversation  with  the  deceased  on 
the  day  of  the  killing.  In  which  deceased 
said  to  him;  "Tdl  John  Gaiford,  if  he  is  at 
yonr  house,  that  he  [deceased]  was  going  to 
kill  him;  that  the  conntry  was  not  big 
enongh  for  them  both."  To  this  statement 
witness  asked,  "What's  the  tronble?"  to 
whl<di  deceased  replied,  "He  knows  what's 
the  trouble;  you  t^  him  what  I  say."  It 
nowhere  appears  in  this  converaatlon  that 
any  allusion  was  made  to  Mrs.  Miller,  or  the 
alleged  relatloiis  that  existed  between  her 
and  deceased;  and  the  defendant  in  his  tes- 
timony. In  narrating  what  this  witness  told 
him  as  to  this  threat,  does  not  intimate  that 
he  bad  been  informed  by  Hartley  that  de- 
ceased made  any  reference  to  his  sister. 
In  fact,  he  says  that  Hartley  simply  told 
him  that  deceased  said  "that  this  country 
was  not  large  enough  for  us  both."  For 
anght  that  appears  from  the  above,  this 
threat  had  reference  to  some  other  matter 
of  controversy  betweeen  deceased  and  de- 
fendant. The  testimony  offered  by  defend- 
ant to  estaUlsh  acts  of  adultery,  and  ex- 
cluded by  the  court,  Is  not  shown  to  have 
been  commonlcated  by  the  witnesses  to  him 
b^ore  the  killing.  Indeed,  the  only  facts 
disclosed  by  the  evidence  introduced  by  de- 
fendant, tending  to  show  there  was  any  conr 
troversy  betwe^i  deceased  and  defendant 
over  Mrs.  Miller,  appears  in  defendant's  tes- 
timony as  occurring  }nst  before  the  killing, 
which  Is  in  the  following  language:  "Lloyd 
said  he  had  heard  some  talk  In  OreenvlUe, 
and  defendant  said  he  was  surprised  that 
Lloyd  had  broken  his  agreement  Lloyd 
asked,  •How?  'By  lending  her  your  bugrgy,' 
said  defendant  Lloyd  said  be  was  not  at 
home  when  she  got  the  buggy;  that  his 
wife  lent  it  to  her.  'Well,'  said  defendant, 
'that  is  all  right  If  yon  did  not  let  her  have 
'it'"  In  offering  the  testimony  of  specific 
acts  of  adultery,  there  was  no  intimation  by 
counsel,  and  it  was  not  stated  to  the  court, 
so  far  as  appears  in  the  record,  that  either 
of  the  witnesses  who  were  called  to  testify 
to  seeing  specific  acts  of  adultery  between 
deceased  and  Mrs.  Miller  had  ever  informed 
defendant  of  what  they  had  seen.  It  is 
upon  the  refusal  of  the  court  to  i)ernilt  this 
evidence  to  he  Introduced  that  defendant's 
counsel  in  their  brief  complain. 

Before  entering  upon  a  discussion  of  the 
question  raised  by  this  ruling  of  the  court, 
I  desire  to  dispose  of  the  question  propound- 
ed by  defendant's  counsel  to  him  r^atlng  to 
this  subject;  and,  in  order  to  do  so  Intelli- 
gently, the  fact  must  not  be  overlooked  that 
tiiere  was  no  evidence  before  the  court  tend- 
ing to  establish  any  Illicit  Intercourse  be- 
tween deceased  and  Mrs.  Miller,"  when  the 
question  was  asked,  and  we  must  not  be 
unmindful  of  the  rule,  so  often  announced 


by  this  court,  that  error  wUI  not  be  presum- 
ed, but  most  affirmatively  appear  from  the 
record.  Wilson  v.  State,  118  Ala.  104,  21 
South.  487;  Hurd  v.  State,  116  Ala.  440,  22 
South.  993.  The  question  propounded  was: 
"Wore  you  aware  of  any  Ullcit  Intercourse 
between  Lloyd  and  your  sister?  (The  so- 
licitor objected,  and  the  court  sustained  the 
objection  of  the  solicitor,  and  the  defendant 
duly  and  legally  excepted  to  the  ruling  of  the 
court)"  I  have  quoted  the  exact  language 
of  the  question  asked  and  the  objection  and 
rulings  of  the  court  It  will  be  observed 
that  only  a  general  objection  was  made  by 
the  solicitor,  and.  If  there  existed  any  legal 
objection  to  the  question,  this  court  will  be 
constrained  to  hold  that  the  ruling  of  the 
court,  in  refusing  to  allow  the  question  to 
be  answered,  was  without  error.  Cobb  t. 
State,  116  Ala.  18,  22  South.  606;  Wilson  v. 
State,  supra;  Hurd  v.  State,  supra.  The 
question  was  undoubtedly  leading,  and  as- 
sumed as  a  fact  that  Illicit  intercourse  be- 
tween deceased  and  Mrs.  Miller  existed, 
when  no  such  proof  had  been  allowed  to  be 
introduced,  and  none  had  been  offered,  tend- 
ing to  establish  such  a  relation  of  which  de- 
fendant had  been  informed  by  the  witnesses 
called  to  testify  to  it  Green  v.  State,  96 
Ala.  29,  11  South.  478.  "In  order  to  re- 
serve an  available  objection  to  the  exclusion 
of  evidence,  a  proper  question  must  be  ask- 
ed." 8  Bnc.  PI.  &  Prac.  236,  and  note  4. 
Besides,  an  offer  must  have  been  made  show- 
ing what  evidence  would  be  given  If  the 
witness  was  permitted  to  answer  the  ques- 
tion and  the  purpose  and  object  of  the  testi- 
mony sought  to  be  introduced.  Id.  In  the 
case  of  Tolbert  V.  State,  87  Ala.  27,  6  South. 
284,  Judge  Stone,  in  speaking  on  this  sub- 
ject, said:  "Several  objections  were  made 
and  sustained  to  questions  propounded  to 
witnesses;  but  It  Is  not  shown  what  an- 
swers the  witnesses  were  expected  to  give, 
nor.  Indeed,  that  they  could  have  given  any 
Information  on  the  subjects  Inquired  about 
affecting  the  defendant  We  cannot  con- 
sider these  objections." 

There  was  other  testimony  introduced  by 
defendant,  after  he  was  examined  as  a  wit- 
ness, but  it  contained  no  reference  to  threats, 
or  the  alleged  relations  between  deceased  and 
Mrs.  Miller.  It,  however,  does  appear  that, 
on  rebuttal,  the  state  Introduced  as  a  witness 
the  father  of  the  deceased,  who  testified  to 
two  distinct  interviews  between  defendant  and 
deceased,— one  had  at  Hartley's  house  one 
week  before  the  killing,  and  the  other  at  the' 
home  of  the  deceased  on  Saturday  night  be- 
fore the  killing.  In  the  first  conversation  the 
subject  of  discussion  was  whether  there  was 
any  truth  in  the  threats  that  eaCh  had  been 
reported  as  making  against  the  other,  and  a 
charge  by  defendant  that  deceased  had  been 
lending  his  buggy  to  Mrs.  Miller,  which  was 
denied  by  deceased.  In  the  second  conversa- 
tion defendant  asked  deceased  "If  there  was 
any  foundation  in  the  rumor  about  you  and 
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107  ■toter,"  to  ytmdh  deceased  replied:  "Thece 
is  no  troth  In  the  rumor;  I  have  always  had 
the  greatest  respect  for  her."  That  defendant 
and  deceased  parted  at  the  end  of  each  of  the 
Interviews  very  friendly.  I  have  allnded  to  this 
testimony  for  the  purpose  solely  of  showlns 
that  It  cannot,  in  my  opinion,  affect  the  ques- 
tion under  consideration,  should  it  be  don- 
Btrued,  as  it  seems  to  be  by  the  learned  Judge 
In  bis  discussion  of  this  question,  that  it  show- 
ed that  improper  relations  existed  between  de- 
ceased and  Mrs.  Miller,  and,  as  a  result,  that 
an  injustice  was  done  defendant  by  reason  of 
the  rulings  of  the  court  in  this  respect,  in  that 
"the  jury  would  naturally  look  In  rain  for  any 
motive  that  might  have  impelled  the  defend- 
ant to  become  the  aggressor"  after  a  friendly 
separation  between  them.  Upon  whom  should 
the  blame  rest?  Trial  courts  are  not  dothed 
with  the  iwwer  or  authority  to  direct  the  man- 
ner in  which  parties  litigant  try  their  causes. 
Xelther  can  they  compel  the  order  in  point  of 
time  In  which  testimony  shall  be  offered,  nor 
are  they  presumed  to  know  what  state  of 
facts  will  be  proven  by  any  witness.  To  so 
hold,  as  Is  clearly  held  In  the  opinion  of  my 
Brothers,  Is  to  say  that  the  trial  Judge  must 
possess  a  mind  capable  of  penetrating  the  fu- 
ture and  foretelling  future  events.  In  other 
words,  he  must  be  capable  of  anticipating  the 
character  and  nature  of  the  testimony  of 
every  witness  to  be  examined,  when  called 
npon  to  decide  the  admissibility  of  evidence 
which  In  his  opinion  at  the  time  Is  Improper. 
I  feel  confident  that  what  I  have  said  dem- 
onstrates that  there  was  no  error  In  the  re- 
fusal of  the  court  to  allow  the  question  to  be 
propounded  to  defendant,  and  reduces  the 
points  of  difference  between  myself  and  the 
majority  of  the  court  to  a  single  inquiry.  It 
Is  whether  the  specific  acts  of  adultery  be- 
tween deceased  and  Mrs.  Miller,  uncommnnl- 
cated  to  defendant,  were  admissible  in  evi- 
dence for  any  purpose.  Leaving  out  of  con- 
sideration for  the  present  the  element  of  self- 
defense,  and  according  to  the  defendant  the 
same  protection  which  the  law  accords  to  a 
husband  who  kills  the  adulterer  of  his  wife,— 
which,  however,  under  the  circumstances  of 
this  case,  I  shall  show,  later  on,  that  he  is 
not  entltied  to,— let  us  Inquire  what  were  the 
husband's  rights  In  such  cases.  The  rule  stat- 
ed In  2  BIsh.  New  Cr.  Law,  f  708,  as  follows: 
"If  a  husband  finds  his  wife  committing  adul- 
tery, and,  under  the  provocation,  instantiy 
takes  her  life  or  the  adulterer's,  the  homicide 
is  only  manslaughter;  but  if,  on  merely  hear- 
ing of  the  outrage,  he  pursues  and  kills  the 
offender,  he  commits  murder,"— seems  to  be, 
with  one  single  exception,  the  universal  rule 
of  the  courts  of  England  and  this  country.  In 
ISngland  this  rule  was  so  declared  in  the  fol- 
lowing cases  and  authorities:  Reg.  r.  Maw- 
gridge,  KeL  J.  137,  Post  296;  Keg.  t.  Kelly, 
2  Oar.  &  K.  814;  Manning's  Oase,  T.  Baym. 
212;  Fisher's  Case,  8  Car.  &  P.  182;  Maddy's 
Case,  1  Vent  158.  In  America  the  following 
cases  declare  the  same  rule:    HUl  v.  State,  64 


Oa.  453,  1  Oc.  Law  Mag,  ft  Rep.  855;  ShuffllD 
V.  Peoide,  62  N.  Y.  229;  People  t.  Osmond, 
138  N.  Y.  80,  33  N.  B.  739;  Sancbes  v.  People, 
22  N.  Y.  147;  State  v.  Bulling,  105  Mo.  204, 
15  B.  W.  367,  and  16  S.  W.  880;  State  t. 
Holme,  54  Mo.  153;  State  ▼.  France,  76  Mo. 
681;  State  T.  Pratt  1  Honst  Cr.  Cas.  249; 
People  ▼.  Hurtado,  63  Cal.  288;  Beed  v.  State, 
62  Miss.  405;  Alfred  r.  State,  37  Miss.  200; 
Sawyer  v.  State,  35  Ind.  80;  State  v.  Avery, 
64  N.  a  608;  State  v.  Barman,  78  N.  O.  616; 
State  T.  Samuel,  48  N.  a  74;  State  t.  John, 
80  N.  a  830. 

In  this  stete  the  mle  seems  to  be  that  If  the 
husband  detecte  his  wife  in  the  act  of  adul- 
tery, and  Immedlatdy  slays  her  or  her  para- 
mour, the  law  does  not  entirely  Justify  or  ex- 
cuse him,  but  holds  the  provocation  sufficient 
as  matter  of  law,  to  reduce  the  killing  to  man- 
danghter;  and  If  he  detecte  them,  not  in  the 
act  of  adultery,  but  In  a  compromising  posi- 
tion, under  suspicious  drcnmstances,  and  Im- 
mediately kills  one  or  both  of  them,  it  is  a 
question  for  the  Jury  whether  the  provocation 
was  sufficient  to  reduce  the  grade  of  the  of- 
fense, and  whether  he  acted  under  the  heat  of 
sudden  passion  thereby  excited,  as  In  other 
cases  of  homicide  under  the  heat  of  passion 
excited  by  great  provocation.  Hooks  v.  State, 
99  Ala.  166,  18  Soath.  767;  McNelU  t.  Stete, 
102  Ala.  125, 15  South.  852;  Dabney  v.  Stete, 
113  Ala.  88,  21  Sontii.  211.  It  will  be  ob- 
served that  these  three  cases  do  not  contra- 
vene the  doctrine  as  laid  down  by  Bishop,  but 
simply  do  not  require  that  It  shall  be  necessary 
that  the  husband  sliall  detect  or  discover  them 
in  the  very  act  of  adultery. 

I  have  examined  all  of  the  cases  abore  cit- 
ed, and  many  of  the  text-books,  carefully, 
and  have  been  unable  to  find  any  departure 
from  that  provision  of  the  nde  declaring  that 
if  the  husband,  on  merely  hearing  of  the  oat- 
rage,  pursues  and  kills  the  offender,  he  com- 
mits murder,  except  the  case  of  Copeland  t. 
Stete,  Horr.  &  T.  Gas.  41,  relied  upon  as  au- 
thority In  the  main  opinion,  which  I  malnuin 
stands  alone  in  American  and  Bbgllsh  Juris- 
prudence, and  of  which  I  will  later  give  a 
more  extended  notice.  The  reason  underly- 
ing this  mle  in  England  Is  steted  in  the  case 
of  Reg.  V.  Mawgrldge,  supra,  decided  by  the 
court  of  king's  bench  during  the  reign  of 
Charles  n.,  to  be  because  the  adultery  of  the 
wife  Is  an  Invasion  of  the  property  righte  of 
the  husband.  The  language  used  by  the 
court  is  in  these  words:  "For  Jealousy  is  the 
rage  of  man,  and  adultery  ia  the  highest  hiva- 
sion  of  property," 

Pretermitting  an  extended  discussion  of  the 
relations  and  righte  of  husband  and  wife  un- 
der the  old  common  law,  I  will  content  my- 
self by  showing,  in  a  brief  way,  that  this  rea- 
son assigned  by  the  oourte  of  England  was 
the  only  logical  one  upon  which  the  doctrine 
could  rest  He  was  her  lord  and  master,  and 
her  will  was  subservient  to  his  in  all  mat- 
ters. So  great  was  the  matrimonial  snbjec- 
tlom  of  the  wife  to  the  husband  that  "tat  at 
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least  one  thonsand  yean,"  tayn  Blackstone, 
in  the  kingdom  of  Great  Britain,  the  command 
or  coercion  of  the  husband,  either  express  or 
Implied,  "will  privilege  the  wife  from  punish- 
ment, even  for  capital  ofFenses."  As  clylllza- 
tion  progressed,  the  marital  rights  of  the  wife, 
however,  were  enlarged,  and  her  responsi- 
bility for  crime  Increased;  but  even  to  this 
day,  In  Ein^nd  and  this  country,  actual  con- 
straint Imposed  by  the  husband  will  relieve  her 
from  the  guilt  of  any  crime  committed  In  his 
presence.  1  Blah.  New  Cr.  Law,  {  358  et  seq. 
WhUe  the'  cases  cited  from  the  various  courts 
of  this  country  do  not  expressly  assign  any 
reaaon  tor  the  recognition  of  this  role,  yet  It 
may  be  falily  inferred  from  them  that  this 
right  is  accorded  the  husband  on  account  of 
the  Jealonsy  and  frenzy  produced  in  his  mind. 
Incapable  of  being  restrained  by  him,  upon 
seeing  or  detecting  an  act  so  grossly  violative 
of  his  sacred  conjugal  tights. 

The  next  question  I  will  discuss  Is,  did  the 
defendant  occupy  such  relation  to  Mrs.  Miller 
as  that  he  can  be  accorded  the  protection  af- 
forded her  hnsband,  had  he,  the  defendant, 
detected  or  discovered  her  and  deceased  In  an 
act  of  adultery,  and  slain  him  on  the  spot? 
We  have  heretofore  shown  that  Mrs.  Miller 
was  a  married  woman,  living,  presumably, 
with  her  husband,  and  that  defendant  was 
not  an  Inmate  of  their  household.  Therefore 
there  could  have  been  no  relations  between 
them  which  imposed  upon  him  a  legal  right  or 
natural  doty  to  protect  her  chastity.  She  bad 
surrendered  those  that  existed  between  her- 
■df  and  her  father's  and  mother's  household 
when  she  made  the  allegiance  by  marriage 
with  her  husband.  By  this  act  of  marriage, 
she  formed  new  and  different  relations  and 
obligations,  which  bound  her  to  fulfill  only  to 
the  satisfaction  and  gratification  of  her  hus- 
band and  their  Immediate  household,  and 
transferred  to  them  alone  this  legal  right  and 
natnral  duty  to  protect  her.  These  reasons, 
to  my  mind,  are  conclusive  that  the  reason 
given  by  the  courts  which  accorded  to  the  hus- 
band this  right  has  no  application  to  this 
case.  It  is  a  maxim  of  the  law  that  "rea- 
son Is  the  soul  of  the  law,  and  when  the  rea- 
aon of  any  particular  law  ceases  so  does  the 
law  itself."  Broom,  Leg.  Max.  159.  In  sup- 
port of  the  correctness  of  my  views,  I  quote 
the  language  as  fonnd  in  1  Whart  Or.  Law, 
i  400,  as  follows:  "A  man  cannot,  indeed, 
thus  avenge  the  adultery  of  his  paramour;  for 
the  connection  is  not  merely  unauthorized  by 
law,  but  in  dedance  of  law.  But  where  there 
Is  a  legal  right  and  natural  duty  to  protect, 
there  an  assault  on  the  chastity  of  a  ward 
(using  this  term  in  Its  largest  sense)  will  be 
■ufflcient  provocation  to  malie  hot  blood  thus 
caused  an  element  which  will  reduce  the 
grade  to  manslaughter.  •  •  •  Suppos- 
ing the  Injury  to  female  chastity  to  be  aven- 
ged in  hot  blood  by  a  brother,  a  father,  or  oth- 
er person  having  a  right  to  protect  the  person 
Injured,  the  offense  is  but  manslaughter.  But 
a  brother  cannot,  after  his  sister  has  been  ap- 
25SO.-2    . 


prehended  in  adnltery,  set  up  the  provoca- 
tion as  a  defense  to  an  indictment  against  him 
for  killing  her  paramour."  In  the  case  of 
Lynch  v.  Com.,  77  Pa.  St  206,  the  supreme 
court  of  Pennsylvania  held,  where  Lynch,  the 
defendant,  who  lived  with  his  sister,  a  mar- 
ried woman,  whose  husband  was  away  from 
home  and  had  been  for  five  weeks,  suspecting 
that  she  was  In  the  act  of  adultery,  listened 
at  the  door  of  her  chamber,  and,  being  con- 
firmed In  his  saspiclons,  took  his  knife  from  his 
pocket,  opened  It,  and  forced  the  door  In;  be 
found  her  rising  from  the  bed,  undressed,  and 
a  man  in  bed;  be  stabbed  the  man  three  times 
with  the  knife;  of  one  of  the  strokes  the  man 
died,— that  the  provocation  was  not  sufficient 
to  reduce  the  killing  to  manslaughter.  The 
foregoing  demonstrates,  to  my  mind,  conclu- 
sively, that  deceased  could  not  have  regarded 
defendant  as  an  obstacle  to  bis  Illicit  Inter- 
.course  with  Mrs.  Miller,  if  it  existed;  and  that 
the  Jury  would  not  have  bad  a  right  to  Infer, 
had  the  fact  of  such  intercourse  been  proven, 
a  motive  on  the  part  of  deceased,  as  said  by 
my  Brothers,  "to  remove  a  dangerous  obstacle 
out  of  the  way  of  his  illicit  enjoyment" 

The  opinion  of  my  Brothers,  in  treating  of 
the  doctrine  of  self-defense,  proceeds  upon  the 
assumption  that  the  fact  of  sexual  intercourse 
between  deceased  and  Mrs.  Miller  was  known 
to  defendant  This  I  have  shown  to  be  erro- 
neous. The  testimony  most  favorable  to  this 
contention  was  that  of  the  father  of  the  de- 
ceased, which  I  have  shown  was  introduced 
by  the  state  on  rebuttal.  It  nowhere  appears 
In  defendant's  testimony.  So,  in  dealing  with 
the  rulings  of  the  court  on  this  question  in 
connection  with  the  .defense  of  self-defense, 
we  are  bound  to  do  so  upon  the  state  of  the 
proof  before  the  court  at  the  time  of  its  rul- 
ings. The  only  theory,  therefore,  upon  which 
the  main  opinion  is  defensible,  is  that  this 
testimony  stands  upon  the  same  footing  with 
uncommunicated  threats.  In  discussing  the 
declarations  of  deceased  other  than  threats, 
the  supreme  court  of  California,  In  tbe  case 
of  People  v.  McLaughlin,  44  Oal.  439,  said: 
"We  do  not  see  that  the  deceased  stood  in 
any  such  relation  towards  the  commonwealth 
as  to  render  his  declarations  admissible  as 
evidence.  It  cannot  be  properly  said  that  In 
prosecution  of  offenses  mala  in  se,  the  common- 
wealth asserts  a  private  right,  or  maintains 
an  Individual  Interest  In  any  such  sense  as 
may  be  affected  or  bound  by  hearsay  state- 
ments of  those  who  may  have  been  the  vic- 
tims or  objects  of  a  criminal  act  on  their  prop- 
erty or  person.  There  is  no  such  legal  Identi- 
ty or  privity  between  them  and  tbe  common- 
wealth as  to  render  their  statements  admissi- 
ble In  behalf  of  those  who  are  charged  with 
the  commission  of  the  crime."  This  rule 
would,  of  course,  govern  as  to  the  admissibili- 
ty of  acts  of  deceased  of  like  Import.  The 
general  rule  is  that  the  defendant  charged 
with  a  crime  Is  limited  In  the  Introduction  of 
evidence  to  such  acts  and  declarations  as  con- 
stitute a  part  of  the  res  gestae;    "in  other 
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wotdi,  tb^  must  Btaiid  in  immediate  causal 
relation  to  the  act,  and  become  a  part  eitlier 
of  the  action  immediately  prodnclng  It  or  of 
action  whldi  it  immediately  produces.  Inct 
denta  that  are  thus  immediately  and  oncon- 
Bclously  associated  with  an  act,  whether  such 
incidents  are  doings  or  dedarationa,  become 
In  this  way  eridence  of  the  character  of  the 
act"  Whart  Cr.  Er.  (8th  Ed.)  |  263,  and 
note.  The  only  exception  to  tills  mle  that  I 
have  been  able  to  find  is  that  the  acts  or  dec- 
laratlona  of  deceased,  indicating  a  hostile  con- 
dition of  his  mind  towards  the  defendant,  are 
admissible  In  cases  of  doubt  as  to  who  was 
the  aggressor,  and  to  explain  the  nature  and 
character  of  the  assault,  if  made  by  him. 
And  this  doctrine  Is  treated  by  all  the  text 
writers  upon  the  subject  of  evidence  as  an  ex- 
ception to  the  general  rule,  and  the  only  one 
recognized  by  them.  All  of  them  treat  of  the 
law  of  self-defense  and  of  threats,  communis 
cated  and  uncommunlcated,  and,  If  the  law  be 
as  contended  for  by  my  Brothers,  it  is,  indeed, 
passing  strange  that  not  one  of  these  writers 
upon  the  subject  ot  criminal  law,  nor  any  ot 
the  learned  Judges  in  the  numerous  cases 
which  have  been  decided  involving  the  doc- 
trine of  threats,  ever  Intimated  that  the  cause 
from  which  the  threats  made  by  deceased 
emanated  was  admissible.  Mr.  Rice,  in  hia 
work  on  Criminal  Evidence,  limits  the  doctrine 
to  threats,  and,  inferentlaily,  excludes  even 
acts  indicating  a  hostile  mind. 

Should  I  concede  that  the  threats  made  by 
deceased  emanated  from  a  belief  that  the  de- 
fendant was  interfering  with  his  relatlona  with 
Mrs.  MiUer,  I  must  confess  I  cannot  see  how 
the  evidence  of  the  ac^  of  adultery  would 
add  any  potency  to  their  intensity  or  give  them 
a  deadlier  hue  of  hostility.  While  this  court 
has  held  in  a  number  of  cases  that  evidence 
of  former  difficulties  between  the  defendant 
and  the  party  slain  by  him  may  be  introduced 
by  the  state  for  the  purpose  of  showing  malice 
or  motive  for  doing  the  deed,  yet  the  inquiry 
was  limited  strictly  to  the  fact  of  the  difficulty, 
refusing  to  Inqnhre  into  Its  merits  or  the  par- 
ticulars, and  this,  too,  upon  cross-examination 
by  the  defendant  for  the  purpose  of  showing 
that  the  deceased  was  at  fault  in  the  former 
difficulty.  Many  of  these  cases  show  that  the 
party  slain  had  made  threats  against  the  de- 
fendant The  reason  given  by  the  court  waa 
tliat  "any  evidence  touching  the  merits  would 
have  multiplied  the  iasues  before  the  Jury,  and 
would  have  served  no  other  purpose  than  to 
dlstiact  and  divert  their  attention  from  the  real 
issues  they  were  to  try."  Commander  v.  States 
60  Ala.  1;  McAnnally  v.  State,  74  Ala.  9; 
Gray  v.  State,  63  Ala.  66;  Rutledge  v.  State, 
88  Ala.  85,  7  South.  335;  Hudson  t.  State,  61 
Ala.  333;  Lawrence  v.  State,  84  Ala.  424,  5 
South.  S3;  Stltt  v.  State,  01  Ala.  10,  8  South. 
669;  Jones  v.  State,  116  Ala.  468,  23  South. 
136.  It  certainly  wlU  not  be  denied  that.  If 
defendant  had  been  permitted  to  introduce  this 
evidence,  the  state  would  have  had  the  right 
to  contradict  it  and  to  thia  end  Introduce  testl- 


mooy  to  disprove  It  So  the  iasne  tried  would 
practically  have  been  the  one  of  illicit  sexual 
intercourse  between  deceased  and  Mrs.  MiUer. 
Instead  of  the  crime  as  preferred  by  the  in- 
dictment against  the  defendant 

The  only  case  of  thia  court  died  by  my 
Brothers  upon  which  they  rely  for  the  lati- 
tude which  they  allow  for  the  admiaaiblUty 
of  this  evidence  la  Mattlson  v.  State,  65  Ala. 
224.  I  have  no  controversy  with  the  doctrine 
annoonced  in  that  case,  but  insist  that  a  prop- 
or  application  of  it  la  an  authority  for  my  con- 
tention and  in  perfect  harmony  with  the  prin- 
ciples declared  in  Commander  t.  State  and 
other  casea  dted  supra.  This  court  there  said: 
"In  inquiries  of  fact,  dependent  on  circumstan- 
tial evidence  for  their  solution,  no  certain  rule 
can  be  laid  down  which  will  define,  with  un- 
erring accuracy,  what  collateral  facts  and  cir- 
cumstances are  suffidently  proximate  to  Jus- 
tify their  admission  in  evidence:  Human  trans- 
actions are  too  varied  to  admit  of  such  dear 
declatatlon  of  the  rule.  Whatever  tenda  to 
shed  light  on  the  main  Inquiry,  and  does  not 
withdraw  attention  from  this  main  inqolry, 
by  obtruding  upon  the  minds  of  the  Jury  mat- 
ters which  are  foreign  or  of  questionable  'per- 
tinency, is,  as  a  general  rule,  admissible  evi- 
dence. On  the  other  hand,  undue  multiplica- 
tion of  the  issues  la  to  be  steadily  guarded 
against  as  tending  to  divert  the  minds  of  Jn- 
lors  from  the  main  issues."  In  the  main  opin- 
ion, while  a  portion  of  these  qualifying  words 
are  quoted,  still  it  is  apparent  that  no  Im- 
portance Is  attached  to  them.  In  fact  they 
are  entirely  ignored,  and  the  broad  language, 
"whatever  tends  to  shed  light  upon  the  main 
Inquiry,"  Is  made  the  basis  of  authority  to  ma- 
tain  their  views. 

And  these  prlndples  would  be  applicable  if 
the  defendant  had  known  of  the  acts  of  adul- 
tery. In  the  case  of  State  v.  Neville,  61  N.  a 
423,  the  evidence  introduced  by  defendant 
tended  to  show  that  deceased  was  advandng 
upon  him  with  a  drawn  knife,  after  hot  worda 
bad  passed  between  them,  when  he  shot  and 
killed  him.  The  defendant  offered  to  prove  that 
on  the  evening  before  the  killing,  the  deceaaed 
came  to  his  home,  and  tried  to  ravish  his  wife. 
The  court  below  refused  to  permit  him  to  do 
so.  Justice  Ruffln,  In  an  able  opinion,  which 
is  the  leading  authority  in  this  country  on  thia 
subject  speaking  for  the  court,  held  that  '^ 
admitted  and  bdleved,  it  could  not  change  the 
character  of  the  offense,  and  ought  to  have  been 
rejected."  In  the  case  of  State  v.  HerreU,  97 
Mo.  106, 10  S.  W.  387,  the  defendant  killed  the 
paramour  of  bis  mother,  who  waa  a  widow,  hi 
a  sudden  rencounter,  and  there  waa  testimony 
tending  to  show  he  acted  in  self-defense,  and 
this  waa  one  of  his  pleas.  He  offered  to  prove 
that  the  deceased  and  his  mother  liad  been  liv- 
ing in  adultery.  The  court  said:  "All  this  tes- 
timony as  to  deceased  having  lived  in  adul- 
tery with  defendant's  mother  waa  wholly  out- 
side of  the  case,  and  constituted  no  palllatioa 
or  mitigation  of  defendant's  guilt  of  the  homi- 
cide, and  should  not  have  been  admitted." 


Digitized  by 


Google 


Ala,) 


OAFFOBD  ▼.  STAXB. 


19 


In  fha  ease  of  State  t.  Wflaon,  88  Oonn.  126^ 
the  defendant  offered  to  proTe  tbat,  wbOe  a 
prisoner  confined  in  the  state  prison  as  a 
convict  for  a  long  time  prerions  to  tlie  killing 
and  at  tbe  time  of  the  killing,  the  deceased, 
who  was  the  warden  of  the  prison,  fed  him 
on  '^trld  and  stinking  meat,"  and  that,  bj 
reason  thereof,  he  was  compelled  to  kill  de- 
ceased in  self-defense,  which  was  refused  by 
t)ie  lower  court  The  supreme  court  of  Con^ 
necticot  afBrmed  this  mling,  saying:  'If  all 
the  prisoner  claimed  to  to  able  to  prore  bad 
been  proven  or  admitted  to  to  true,  the  eonrt 
would  have  been  tonnd  to  instruct  the  Jury 
that  It  furnished  no  JustlflcaUon  for  the  kill- 
ing. •  •  •  The  snggestlon  of  counsel  that 
tto  ertdence  might  to  admissible  to  mitigate 
tbe  oBeaae  was  without  force;  for  the  un- 
doubted effect  of  tbe  eyidence  was  to  show 
that  tto  killing  was  intentional,  deliberate^ 
premeditated,  and  not  occasioned  by  any  sud- 
den provocation."  In  Eogers  v.  State,  22 
South.  666,  U7  Ala.  9,  the  evidence  of  the 
defendant  showed  ttot  he  was  the  father  of 
Iknma  Rogers,  a  girl  about  18  years  old;  that 
tto  deceased  carried  her  to  church  on  Sunday 
night  before  the  homicide,  and  tod  never 
brought  her  took;  that  he  (defendant),  who 
was  away,  returned  to  Oadsden  Tuesday  even- 
ing, and  some  of  his  children  told  him  ttot 
deceased  was  tock,  and  tod  a  gun,  and  tod 
said  if  be  (defendant)  asked  him  anything 
atont  Smma  he  was  going  to  kill  him;  tbat 
aa  the  morning  of  tbe  killing  he  saw  de- 
ceased at  one  Patterson's  house,  and  ttot,  up- 
on -going  up  to  tto  crowd  who  were  sitting 
on  the  front  imrdi,  to  asked  deceased  where 
his  daughter  was,  to  which  to  made  no  le- 
idy,  and  he  then  asked  him  why  be  bad  car- 
ried her  off,  and  ttot  to  this  inquiry  the  de- 
ceased said  he  carried  her  off  tocause  to 
wanted  to,  and  tton  threw  his  tond  to  his 
hip  pocket,  whereupon  defendant  shot  blm. 
The  defendant  then  offered  to  prove,  by  other 
witnesses,  ttot  deceased  had  carried  bis 
daughter  from  the  church  on  Sunday  night 
next  before  the  killing  to  the  house  of  a  kins- 
woman of  his,  and  ttot  during  tto  night,  be- 
tween midnight  and  day,  he  hiduced  tbe  girl, 
uaAa  promise  of  marriage,  to  go  with  him 
to  AshvlUe,  Ala.,  and  stopped  at  the  house 
of  a  sister  of  deceased;  ttot  tto  two  stayed 
at  the  house  tot  a  day  and  night,  when  the 
deceased  left  Tteaday,  and  returned  to  Grads- 
den,  Ala.,  leaving  the  girl  In  Ashvllle,  not 
toving  married  tor,  or  even  offered  to  marry 
her;  and  ttot  these  facts  were  communicated 
to  defendant  a  short  time  before  the  homi- 
cide. The  circuit  judge  refused  to  permit  the 
eyidence  to  to  Introduced.  On  appeal  to  this 
court,  Jusuce  Mcdlellan,  delivering  the  opln- 
ton,  said:  "The  facts  ttot  the  deceased,  a 
boy  16  years  of  age^  carried  tbe  daughter 
of  defendant,  a  girl  of  18  or  14  years,  from 
Gadsden  to  Ashvllle,  three  or  four  days  be- 
fore tto  homicide,  under  a  promise  of  mar- 
riage; ttot  he  did  not  marry  tor;  and  that, 
leaving  her  at  Ashvllle,  he  returned  to  Qads- 


dsn  two  days  tofors  the  shooting,— can  nei- 
ther Justify  nor  palliate  the  defendant's  act 
to  killing  him,  nor  shed  any  legitimate  light 
on  the  transaction.  And  this  would  to  true, 
even  had  his  wrong  been  more  aggravated,— 
even  had  he  detouched  the  girl,  of  whidi 
there  Is  no  pretense.  In  such  case,  if  the 
mortal  blow  tod  toen  given  by  the  father 
immediately  upon  hearing  of  the  wrong  to 
his  daughter,  and  in  the  heat  of  passion  en- 
gendered by  the  fact  coming  to  his  knowledge, 
an  the  facts  would  have  been  admissible  to 
eliminate  tbe  element  of  malice  from  the  act, 
by  referring  it  to  passion  which  tod  not  had 
time  to  cool,  and  thns  reducing  the  homicide 
to  manslaughter.  But  there  Is  no  pretense 
ttot  the  homicide  was  committed  under  these 
circumstances.  To  the  contrary.  It  affirma- 
tively appears  that  the  defendant  came  to  a 
knowledge  of  all  the  facts— as  full  knowledge 
as  he  tod  at  the  time  he  shot  deceased— two 
days  tofore  the  shooting  occurred.  This  court 
Is  firmly  committed  to  this  view,  to  conso- 
nance with  long-estoblished  principles,  and  we 
take  this  occasion  to  utterly  repudiate  what  is 
said  to  the  case  of  Flanagan  r.  Stote,  46  Ala. 
708,  to  the  contrary,  and  on  the  point  under 
Gonslderadon  ttot  case  Is  overruled.  The  trial 
court  did  not  err,  therefore,  to  Ito  rultogs  on 
the  proposed  evidence.  The  homicide  involv- 
ed here  was  either  murder  or  justified  on  the 
ground  of  self -defense."  This  case,  however, 
was  reversed  upon  the  refusal  of  tbe  lower 
court  to  give  a  charge  requested  by  defend- 
ant On  the  second  trial,  the  record  shows 
that  the  evidotce  introduced  by  defendant 
tendtog  to  establish  self-defense  was  sutotan- 
tially  the  same  aa  upon  the  first  Tbe  de- 
fendant then  offered  to  prove  that  deceased 
did  have  sexual  totercourse  with  bis  daughter 
on  their  trip  to  Ashvllle,  under  promise  of 
marriage.  Upon  a  second  appeal  to  this  court 
(23  South.  1(X)7),  Justice  McClellan,  speaktog 
for  the  court  said:  "On  this  appeal,  tbe  court 
holds  ttot  the  trial  court  in  Ita  rulings  fol- 
lowed the  ruling  of  this  court  on  the  former 
appeal,  and  there  is  no  error  to  the  record. 
Rogers  t.  Stote,  22  South.  666."  Tbe  mato 
opinion  undertakes  to  dlsttoguish  tills  case 
from  the  one  under  ccmslderation,  and  holds, 
as  a  matter  of  law,  ttot  the  proof  concemtog 
hostile  demonstration  on  the  part  of  Hale,  the 
deceased,  was  tosufflclent  to  raise  the  ques- 
tion of  self-defense.  With  all  dne  respect  to 
the  opinion  of  my  Brothers,  I  submit  ttot 
their  reasontog  is  fallacious  and  indefensible. 
The  facto  to  the  two  cases  are  practically  tbe 
same,  except  that  to  tto  Rogers  (3ase  tbe  de- 
fendant was  tbe  father  and  tto  natural  guard- 
ian of  the  chajidty  ot  bis  IS  year  old  girl,  and 
the  outrage  upon  her  was  known  to  him  at 
the  time  of  the  killing;  while  in  the  case  un- 
der consideration,  as  we  tove  shown,  the  de- 
fendant was  not  the  guardian  of  Mrs.  Mil- 
ler's ctostlty,  and  did  not  know  of  any  acto 
of  adultery  totween  her  and  deceased.  It 
will  to  observed  that  to  each  there  were 
threats  made  by  deceased  against  the  defend- 
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ants.  In  the  Rogers  Case  tbe  threats  of  de- 
ceased were  directly  traceable  to  the  act  of 
adultery  with  defendant's  daughter,  whereas 
In  this  case  they  were,  at  best,  merely  Infer- 
ably traceable  to  the  acts  of  adultery  be- 
tween deceased  and  Mrs.  Miller. 

If  the  specific  acts  of  adultery  offered  to  be 
proven  between  deceased  and  Mrs.  Miller 
were  unknown  to  defendant,  as  I  contend 
they  were,  bat  he  merely  suspected  the  rela- 
tion to  exist,  then  tbe  case  of  Robinson  t. 
State,  108  Ala.  14,  18  South.  732,  is  direcfly 
In  point.  The  eridence  In  this  case  for  the 
defense  tended  to  show  that,  when  ap- 
proached by  defendant,  the  deceased  was  In 
a  conversation  with  a  16  year  old  sister  of  the 
former;  that  defendant  asked  the  deceased  his 
Intentions,  and  called  bis  attmtlon  to  tbe 
fact  that  he  had  told  him  to  let  bis  sister 
alone;  and  that,  after  some  quarreling,  the 
deceased  drew  his  pistol,  and  fired  twice  upon 
the  defendant,  and  that  the  latter  returned 
the  fire,  killing  the  deceased.  During  the  prog- 
ress of  the  trial  the  defendant  showed  that 
a  note  from  his  sister  was  found  on  the  body 
of  the  deceased,  and  offered  to  prove  the 
contents  of  the  note,  stating  that  this  would 
show  that  deceased  had  met  the  defendant's 
sister  at  the  place  of  the  killing  by  appoint- 
ment, and  for  the  purpose  of  having  illicit 
Intercourse  with  her.  Tbe  court  refused  to 
allow  the  note  in  evidence.  Agahi  Justice 
McClellan  delivered  the  opinion  of  the  court, 
in  which  he  said:  "Neither  the  contents  nor 
the  existence  of  the  note  received  by  the 
deceased  from  the  defendant's  sister,  and 
fonnd  on  the  person  of  the  former  after  the 
homicide,  nor  tbe  note  from  deceased  to  tbe 
sister  to  which  this  was  a  response,  was 
known  td  tbe  defendant  at  the  time  of  tbe 
killing.  His  conduct,  therefore,  could  not 
possibly  have  been  influenced  In  any  degree 
by  these  notes;  and,  of  course,  they  could  not 
be  looked  to,  to  furnish  a  circumstance  either 
of  guilt  or  innocence,  nor  of  aggravation  or 
palliation,  in  respect  of  the  offense  for  which 
he  was  tried  and  convicted.  Had  he  known 
of  this  correspondence  and  Its  character,  It, 
and  bis  knowledge  of  It,  would  have  been 
competent  evidence  of  premeditation  and 
malice  on  bis  part,  unless  be  came  by  It  for 
the  first  time  to  a  knowledge  of  the  lllldt 
relations  between  deceased  and  his  sister,  and 
Immediately,  in  the  heat  of  passion  engender- 
ed by  it,  and  before  cooling  time,  as  the  law 
wisely  defines  that  period,  he  bad  shot  and 
killed  deceased.  As  be  did  not  know  of  it 
at  all,  the  court  properly  excluded  it  from 
the  Jury."  This  case  Is  not  only  authority 
for  the  proposition  for  which  I  have  cited  it, 
but  also  for  the  doctrine  laid  down  In  the 
ease  of  Rogers  v.  State.  If  dictum  upon  this 
last  point,  It  is  In  harmony  with  every  deci- 
sion of  the  American  courts  except  tbe  deci- 
sion in  tbe  case  of  Copeland  v.  State,  Horr.  & 
T.  Cas.  41,  heretofore  referred  to.  In  tbe 
case  of  People  v.  Osmond,  138  N.  Y.  87,  33  N. 
B.  741,  Justice  Peckbam  said:    "Agahi,  coun- 


sel for  tbe  defendant  claims  evidence  Btaonld 
have  been  permitted,  even  though  the  defend- 
ant was  Ignorant  of  it,  which  tends  to  show 
that  bis  wife  and  Burcbell  were  maintaining 
illicit  relations.  •  •  •  xhe  principle  ia 
not  the  same  as  that  decided  in  Stokes  v. 
People,  63  N.  Y.  104.  There  the  question 
vras  In  regard  to  the  character  of  the  encoun- 
ter which  took  place  between  the  parties 
when  the ,  shooting  was  done.  Was  it  done 
by  Stokes  in  self-defense  or  was  be  tbe  ag- 
gressor? It  was  held  competent  to  prove 
the  fact  that  the  deceased  had  himself  made 
violent  threats  against  Stokes  shortly  before, 
even  though  those  threats  had  not  been  com- 
municated to  defendant  This  was  upon  the 
ground  that  tbe  Jury  might  consider  the  tact 
In  determining  the  character  of  the  encounter 
between  the  parties.  But  how  can  acts  of 
infidelity,  or  acts  which  tend  to  prove  Infidel- 
ity on  the  part  of  tbe  wife,  In  any  degree 
tend  to  show  tbe  state  of  the  mind  of  the  de- 
fendant upon  this  subject.  If  such  evidence 
had  not  been  known  or  repeated  to  blm? 
We  entertain  no  doubt  of  the  correctness  of 
tbe  ruling  of  the  court  below  in  this  case." 
On  account  of  tbe  length  of  this  opinion,  I 
must  content  myself  with  only  a  short  criti- 
cism of  the  opinion  In  the  case  of  Copeland 
V.  State,  upon  which  the  decision  of  the  ma- 
jority of  the  court  In  this  case  relies  mainly 
for  their  conclusion.  As  a  fair  criticism  of 
it,  I  adopt  the  language  as  used  by  the  attor- 
ney general  in  his  brief,  as  follows:  "A. 
casual  reading  of  this  case  shows  that  Judge 
Turley  was  swept  off  bis  feet  by  the  passion 
aroused  in  him  by  the  testimony  in  the  case. 
Not  a  single  authority  is  quoted  by  him  In 
support  of  his  contention.  And,  f  urtbermore^ 
be  does  not  confine  himself  to  a  review  of  tbe 
law  of  the  case,  but  reviews,  in  detail,  the 
testimony  of  all  the  witnesses  examined  In 
tbe  court  bdow,  and  assumes  the  province  of 
the  Jury,  and  decides  the  facts."  Besides,  it 
does  not  go  to  the  length  of  holding  that,  if 
the  act  of  adultery  had  been  unknown  to 
defendant,  it  would  have  been  considered  by 
tbe  court  In  the  main  opinion  It  is  said,  "If 
tbe  question  of  self-defense  were  out  of  this 
case,  it  would  be  quite  dear  that  all  testi- 
mony of  this  cliaracter  would  be  Inadmis- 
sible for  the  purpose  of  Justifying  tbe  mur- 
der, and  would  I>e  equally  unavailing  to  re- 
duce tbe  killing  from  murder  to  manslaugh- 
ter." Tbe  argument  Is,  as  self-defense  Is  In 
the  case,  the  defendant  may  introduce  this 
testimony  for  the  purpose  of  justification, 
which  I  have  shown  tends  alone  to  establish 
that  the  killing  was  intentional,  deliberate, 
and  premeditated.  If  this  Is  sound  logic,  be 
may  take  the  sword  of  justice,  and  convert 
it  Into  a  shield  to  protect  himself  from  the  le- 
gal consequences  of  a  deliberate  murder.  In 
my  opinion,  the  judgment  of  the  court  should 
be  affirmed. 

HARALSON,  J.,  concurs  In  tbe  conclusion 
reached  in  tiie  foregoing  dissenting  opinion. 
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(120  Ala.  412) 

McKISSACK  et  al.  ▼.  WITZ  et  al. 

(Snpreme  Court  of  Alabama.    Jan.  17,  1899.) 

Attachmsnt— Amendmbnt— Fabtnshship— Plbad- 

me— Frotixcs  o»  Jokt— Appba^— A«- 

SIORMBKTS  OF  EbROB— RbCOKD. 

1.  An  action  against  two  persons,  "doing 
bnnness  nnder  the  firm  name  of,"  etc.,  is  not 
an  action  against  them  as  partners,  the  quoted 
words  t>eing  merely  descnptlTe. 

2.  Under  Code  1896,  S  564,  proylding  that 
plaintitt  in  attachment  may  amend  any  defect 
m  the  affldarit,  bond,  or  writ,  the  affldavlt, 
bond,  and  writ  may  be  amended  by  inserting 
the  name  of  an  additional  party  defendant. 

3.  Where  parties  are  sued  jointly,  and  are 
described  as  doing  business  under  a  firm  name, 
it  is  error  to  exclude  evidence  of  one  that  he 
was  not  a  partner  of  tlie  other  at  the  time  of 
the  transaction  in  suit,  though  such  partnersliip 
is  not  put  in  issue  hr  a  special  plea. 

4.  An  assignment  of  error  made  jointly  by 
two  defendants  is  not  arailable  to  one  of  them, 
where  he  alone  is  prejudiced. 

6.  Where  parties  are  sued  on  a  joint  ac- 
count, and  are  described  as  doing  business  un- 
der a  firm  name,  it  is  error  to  afflrmatiyely 
cttarge  tor  plaintiff  against  one  of  them,  who 
testifies  that  he  does  not  owe  plaintiff  any- 
thing, and  never  for  himself,  or  with  another, 
or  by  agent,  bought  anything  from  plaintiff. 

&  Where  a  ruling  was  erroneous  on  the  ert- 
dence  set  forth  in  the  bill  of  exceptions,  re- 
gardless of  what  other  evidence  might  have 
been  introduced,  it  is  immaterial  that  the  bill 
does  not  set  out  all  the  evidence. 

7.  Rulings  copied  into  the  transcript  from 
bench  notes  made  on  the  trial  docket,  and  not 
appearing  in  any  formal  judgment,  are  not  re- 
viewable as  part  of  the  record  proper. 

Appeal  from  clnrult  court,  Henry  county; 
J.  M.  Oarmlchael,  Judge. 

Action  In  attachment  by  Wltz,  Biedier  & 
Co.  against  S.  J.  MdUssack  and  another. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendants appeal.    Beversed. 

B.  H.  Walker  and  Espy  ft  Farmer,  for 
VpeHants.  H.  A.  Fearce  and  W.  W.  San- 
ders, for  mipellee. 

McCLELLAN,  O.  J.  Witz,  Bledler  &  Co. 
Instituted  this  action,  December  13,  1882, 
by  attachment,  againat  S.  J.  McKlssack 
alone,  the  affidavit  Betting  forth  a  debt  due 
from  him  by  account  to  the  plaintiff,  and 
affirming  that  he  bad  fraudulentiy  disposed 
of  his  property.  The  bond  and  writ  fol- 
lowed the  affidavit.  The  bond  waa  condi- 
tioned to  pay  damages,  etc.,  to  him  alone, 
and  the  writ  was  directed  only  against  his 
estate.  On  March  25,  1893,  the  following 
memorandum  or  entry  was  made  by  the 
jndge  or  court:  "The  plaintiff  has  leave  to 
amend  attachment,  bond,  and  writ,  which 
is  done  in  red  ink."  The  amendment  here 
Intended  and  referred  to  consisted  in  insert- 
ing in  the  affidavit,  bond,  and  writ  before 
the  name  of  S.  J.  McKlssack,  as  originally 
set  dovra  in  each,  the  following:  "S.  J.  Mc- 
Klssack and  R.  K  McKlssack,  doing  busi- 
ness nnder  the  name  of;"  so  that,  with  the 
amendment  in  the  affidavit,  bond,  and  writ, 
the  action  stood  against  S.  J.  McKlssack 
and  R.  Ii.  McKlssack,  doing  business  under 
the  name  of  S.  J.   McKlssack.    The  effect 


of  this  amendment  was  merely  to  add  a  new 
party  defendant  to  the  action.  It  was  not 
to  convert  the  action  from  one  against  S.  J. 
McKlssack  individually  to  one  against  a 
partnership  composed  of  S..  J.  and  R.  L.  Mc- 
Klssack, but  from  one  against  S.  J.  McKls- 
sack Indlvidnally  and  solely  to  one  against 
him  and  R.  L.  McKisaack  as  individuals,  the 
added  words,  "doing  business  under  the 
name  of  S.  J.  McKlssack,"  being  merely  de- 
scriptive of  the  persons  of  the  defendants, 
or  of  the  relation  existing  between  tbem. 
Baldrldge  v.  Eason,  99  Ala.  516,  13  South. 
74;  Blackman  v.  Hardware  Co.,  106  Ala. 
458,  17  South.  629;  SawmUI  Co.  T.  Smith, 
78  Ala.  108;  Shapard  v.  Llghtfoot,  56  Ala. 
60&  Such  an  amendment  is  clearly  within 
the  authorization  of  the  statutes  as  to  plead- 
ings (Code  1896,  M  8304,  3831),  and  as  to  the 
affidavit,  bond,  and  writ  In  attachment  (Id. 
1664). 

The  complaint  filed  in  the  cause  follows 
the  affidavit  and  writ  as  amended,  and  is 
against  "S.  J.  McKlssack  and  R.  L.  McKls- 
sack, doing  business  under  the  name  of  S. 
J.  McE^lssack,"  and  claims  of  them  In  the 
plural,  as  "defendants";  and  thus  the  case 
stood  to  the  end.  The  court  having  strick- 
en a  plea  filed  by  R.  L.  McKlssack,  denying 
the  existence  of  a  partnership,  the  trial  was 
had  on  the  general  issue.  Of  course,  the 
burden  was  on  the  plaintiff  to  prove  his  al- 
leged debt  It  may  be  admitted  that  this 
was  done  as  against  S.  J.  McKlssack,  and 
that  plaintiff  was  therefore  entitied  to  ver- 
dict and  Judgment  against  him.  There  was, 
however,  no  evidence  that  R.  L.  McKlssack 
ever  owed  this  debt  or  any  part  of  it  to  the 
plaintiff.  His  liability  was  rested  by  the 
trial  court  on  the  theory  that  he  was  a  part- 
ner of  S.  J.  McKlssack  at  the  time  and  in 
the  business  in  which  the  debt  was  contract- 
ed. And  this  conclusion  of  the  existence  of 
such  partnership  was  arrived  at  by  assuming 
that  the  fact  could  not  be  put  in  Issue  by 
R.  Ii.  McKlssack  under  this  complaint,  ex- 
cept by  special  plea  denying  its  existence. 
And  the  court,  having  stricken  such  special 
plea,  because,  as  is  Insisted,  it  was  not  sea- 
sonably filed,  declined  to  admit  any  evidence 
going  to  show  that  R.  !>.  was  not  a  partner 
of  S.  J.  McKlssack.  This  was  clearly  and 
palpably  erroneous.  The  suit  not  being 
against  a  partnership  by  its  firm  or  common 
name,  but  only  against  Individuals  described 
as  doing  business  under  a  common  name,  it 
was  upon  the  plaintiff,  seeking  judgment 
against  each  of  the  individuals,  to  show  that 
each  owed  the  debt.  This  might  have  been 
done  either  by  showing  that  each  actually 
contracted  the  obligation  to  pay,  or  that  one 
only  actually  participated  in  the  transaction 
by  which  the  Indebtedness  accrued,  but  that 
the  other  was  his  partner  in  respect  of  that 
transaction.  And  It  was  clearly  competent 
for  the  defendant  R.  L.  McKlssack  to  testify, 
as  be  was  allowed  to  do,  that  he  never  had 
any  transaction  with  the  plaintiff  firm,  and 
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owed  It  notblnir,  and  also  that  he  was  not  a 
partner  of  S.  J.  McE^ssack  at  tbe  time  of  the 
transaction,  before  or  since,  which  the  court 
wo^ld  not  allow  him  to  do.  Such  testimony 
was  not  in  denial  of  the  capacity  In  which 
he  was  sued,  for  he  was  not  sued  as  a  part- 
ner, but  as  an  Indlvldnal;  and  Its  exclusion 
cannot  be  Justified  on  the  doctrine  which  ob- 
tains where  the  defendant  Is  sued  In  some 
special  capacity,  to  the  effect  that  such  ca- 
pacity can  be  put  in  Issue  only  by  special 
plea  (Espalla  t.  Richard,  94  Ala.  159,  10 
South.  137),  even  If  that  principle  Is  applica- 
ble to  suits  against  a  partnership  at  all. 
The  error  of  the  court  In  excluding  this 
evidence,  howerer.  Is  not  presented  here,  so 
as  to  be  available  to  R.  L.  McKlssack.  The 
ruling  of  the  court  In  this  regard  was  clear- 
ly not  of  Injury  to  the  defendant  S.  J.  Mc- 
Klssack. It  Is  assigned  here  Jointly  by  both 
of  the  defendants.  Under  these  circumstan- 
ces, R.  L.  McKlssack,  who  alone  was  preju- 
diced by  the  ruling,  can  take  nothing  by  the 
assignment.  Klmbrell  t.  Rogers,  90  Ala. 
S39,  7  South.  241;  Rudulpb  y.  Brewer,  96 
Ala.  189,  11  South.  314;  Hlllens  v.  Brlns- 
fleld.  118  Ala.  804,  21  South.  208.  But,  as 
has  been  Indicated,  R.  L.  McKlssack  was 
allowed  to  testify  "that  be  never  owed  plain- 
tiff a  cent  In  his  life;  that  he  never,  for 
himsdf  or  with  another,  bought  anything 
from  plaintiff,  or  authorized  any  one  else  to 
buy  anything  from  plaintiff,  nor  was  he 
ever  in  any  manner  indebted  to  plaintiff." 
With  this  evidence  In  the  case,  the  court 
gave  the  affirmative  charge  for  the  plaintiff 
against  both  defendants.  This  was  errone- 
ous, no  matter  what  other  evidence  was  In- 
troduced. So  it  is  of  no  consequence  that 
the  bill  of  exceptions  does  not  purport  to  set 
out  all  the  evidence.  And  the  action  of  the 
trial  court  In  giving  this  instruction  is  sep- 
arately assigned  as  error  by  R.  L.  McKls- 
sack in  this  court,  on  leave  granted  to  sever 
In  the  assignment  This  ruling  Is  therefore 
properly  presented  for  review,  and,  on  ac- 
count of  it,  the  judgment  of  the  circuit  court 
must  be  reversed. 

All  other  assignments  ct  error  are  made 
jointly  by  the  appellants.  On  the  evidence  in 
the  bill  of  exceptions,— and  we  will  not  pre- 
sume there  was  other  evidence  foir  the  purpose 
of  putting  the  lower  court  in  error,— plaintiff 
was  entitled  to  the  affirmative  charge  against 
S.  J.  McKlssack.  On  this  state  of  case,  the 
rulings  assigned  would  not- be  of  Injury  to 
him,  and,  though  they  be  erroneous,  would 
,  not  avail  to  reverse  the  Judgment  at  his  in- 
stance. On  the  principle  stated  above,  we 
cannot  reverse  those  rulings,  assigned,  as 
they  are,  jointly  by  both  appellants,  and  lack- 
ing in  prejudice  to  one  of  them.  Moreover, 
for  the  most  part,  these  rulings  could  not  be 
reviewed  on  this  record  if  separately  assign- 
ed, for  that  they  either  should  be  shown  by 
the  bill  of  exceptions,  and  in  fact  appear  on- 
ly by  the  record  prcqper,  or,  belonging  to  the 
record  proper,  they  are  attempted  to  be  shown 


here  only  by  copying  Into  the  transcript  the 
bench  notes  made  by  the  Judge  on  the  trial 
docket,  and  do  not  appear  ia  any  formal 
judgment  of  the  court  Reversed  and  re- 
manded.   . 


(110  Ala.  6S3I) 

THORNTON  v.  DWIQHT  MFG.  CO. 
(Supreme  Coxut  of  Alabama.    Jan.  12,  1899.) 

TBBSPASS— PlBADINO  —  ETIDB!(0B— AOMISSIBIUTT 
— BUFFICIBNOT. 

1.  A  plea  of  not  gnilty  in  an  action  for  dam- 
ages caused  by  the  porchase  of  timber  by  de- 
fendant with  knowledge  that  the  seller  had 
wrongfully  cut  it  from  plaintlfTa  land,  by  Code 
1896,  I  S2S6,  puts  in  issue  all  material  allega- 
tions of  the  complaint  hut  does  not  permit  evi- 
dence of  matters  of  excuse  or  Justification,  un- 
less specially  pleaded. 

2.  In  an  action  for  damages  resulting  from 
the  purchase  of  timber  by  defendant  with 
knowledge  that  the  seller  had  wrongfally  cut 
it  on  plamtifrs  land,  the  only  evidence  of  plain- 
tifTs  damage  was  a  statement  showing  dates 
and  several  columns  of  figures,  without  any- 
thing to  Indicate  their  meaning.  Held,  that  the 
evidence  was  insufficient  to  support  a  recovery 
for  more  than  nominal  damages. 

Appeal  from  city  court  of  Gadsden;  John 
H.  Dlsque,  Judge. 

Action  by  A.  O.  Thornton  against  the 
Dwlght  Manufacturing  Company.  There  was 
Judgment  for  defendant,  from  which  plaintiff 
appeals.    Reversed. 

This  action  was  brought  to  recover  damages 
resulting  to  the  plaintiff  In  the  purchase  of  a 
certain  quantity  of  lumber  by  the  defendant 
from  one  Davis.  The  complaint  contained 
three  counts,  as  is  stated  In  the  opinion.  The 
defendants  pleaded  only  the  plea  of  not  guilty. 
On  the  trial  of  the  cause,  the  plaintiff  intro- 
duced in  evidence  the  statement  of  an  account 
furnished  her  by  the  defendant  on  demand  for 
the  books  of  the  defendant,  showtaig  the 
amount  of  lumber  received  by  it  from  one 
C  M.  Davis  during  the  month  of  December, 
1895.    This  statement  was  as  follows: 

Dec.  6.      O.  P.     19168     4942     6.50       32.12 
"    "       "     "  ••  853       2  1.70 

—There  then  follow,  In  the  statement,  entries, 
stanllarly  made  in  each  of  the  columns,  for 
December  lOtb,  12th,  17tb,  18th,  and  19th, 
these  dates  Indicating  when  the  lumber  was 
delivered.  The  plaintiff  introduced  evidence 
tending  to  show  that  C.  M.  Davis  entered  Into 
a  written  contract  with  the  plaintiff  by  which 
he  was  to  cut  a  certain  quantity  of  pine  tim- 
ber from  plaintiff's  lands,  agreeing  to  pay  her 
monthly  therefor  at  the  rate  of  $1  per  1,000 
feet  It  was  stipulated  in  this  contract  that 
In  default  of  payment  the  contract  became 
void.  It  was  further  shown  on  the  part  of  the 
plaintiff  that  there  was  default  made  by  said 
Davis  In  payment  for  the  lumber  cut  from  the 
lands  of  the  plaintiff,  whereby  the  plaintiff 
notified  Davis  that  his  contract  was  avoided, 
and  that  he  could  no  longer  cut  timber  from 
the  lauds  of  the  plaintiff;  and  that  the  plain- 
tiff also  notified  the  defendant  In  the  present 
suit  that  said  contract  by  which  Davis  was 


Digitized  by 


Google 


Ala.) 


HENSON  T.  STATE. 


28 


to  cnt  Umber  from  tbe  lands  of  the  plaintiff 
n-as  no  longer  In  force,  and  that  the  defend- 
ant must  not  purchase  any  of  the  timber  there- 
after offered  by  DavlB  which  waa  cut  from 
the  lands  of  tbe  pUUntlff;  and  that  the  tlm- 
ber,  for  the  taking  and  conversion  of  which 
the  present  suit  was  brought  was  purchased 
by  the  defendant  from  Davis  after  said  con- 
tract had  becnne  null  and  void.  It  was 
shown  that  the  plaintiff  had  recovered  two 
Judgments  against  0.  M.  Davis  for  lumber 
which  had  been  cnt  by  him  prior  to  the  time 
plaintiff  notified  him  of  the  avoidance  of  the 
contract  The  defendant  offered  In  evidence 
the  record  and  proceedings  In  a  suit  Institut- 
ed by  the  plaintiff  against  said  Davis,  in 
which  the  defendant  was  summoned  as  a  gar- 
nishee. This  suit  of  plaintiff  against  Davis 
was  Iistitnted  before  tbe  commencement  of 
the  present  salt  The  plaintiff  objected  to  the 
introduction  of  this  evidence  upon  the  ground 
tliat  It  was  Irrelevant  and  Immaterial.  The 
court  overruled  the  objection,  allowed  said 
record  and  proceedings  to  be  introduced  In 
evidence^  and  to  this  mltaig  the  plaintiff  duly 
and  separately  excepted.  The  cause  was 
tried  by  the  court  without  the  intervention  of 
a  Jury,  and  upon  the  hearing  of  all  the  evl- 
dence  the  comrt  rendered  Judgment  for  the  de- 
fendant Hie  plaintiff  appeals  from  this  Judg- 
ment and  assigns  as  error  tbe  several  rulings 
of  the  trial  cotirt  to  which  exceptions  were 
reserved. 

Burnett  &  Culll  and  O.  D.  Motley,  for  appe- 
lant Dortcb  &  Martin  and  Amos  B.  QooA-' 
hoe,  for  appellee. 

DOWDELLi,J.  The  complaint  contains  three 
counts;  tbe  first  being  In  trespass,  tbe  second 
trover,  and  the  third  case.  A  demurrer  was 
sustained  to  the  third  count  but  after  being 
amoided  by  the  plaintiff,  no  further  objection 
was  made  to  Its  sufficiency  as  amended.  The 
only  plea  filed  to  the  comidaint  was  the  plea 
of  not  guilty.  On  this  plea  Issue  was  Joined, 
and  a  trial  was  bad  by  the  court,  trial  by  Jury 
having  been  waived.  The  plea  of  not  guilty, 
In  actions  of  tort  Is,  under  the  statute  (section 
3296,  Oode  1896),  made  the  general  Issue,  and 
puts  In  issue  all  the  material  allegations  of 
the  complaint  No  matter  in  avoidance  of  the 
allegations  of  tbe  complaint  or  in  excuse  or 
Jnstiflcation  of  tbe  wrongful  act  Imputed  to 
tbe  defendant  is  within  tbe  scope  of  the  issue 
thus  made.  All  such  matters  the  statute  re- 
qnliee  to  be  specially  pleaded.  Petty  v.  Dill, 
53  Ala.  646;  Lnnsford  v.  Walker,  93  Ala.  88, 8 
Sontli.  386;  Railroad  Co.  v.  Trammell,  93  AI4. 
350,  9  South.  870;  Behrman  v.  Newton,  103 
Ala.  525, 16  South.  838;  Extract  Co.  v.  Ryan, 
112  Ala.  337,  20  South.  644;  Scarborough  v. 
Blaclman,  108  Ala.  656,  18  South.  785. 

Tbe  only  evidence  offered  by  tbe  defendant 
was  the  record  and  proceedtags  In  a  suit  insti- 
tuted  by  the  plaintiff,  b^ore  the  coounence- 
ment  of  the  present  suit  against  one  C.  M.  Da- 
vis, and  In  which  the  defendant  in  this  action 
was  stmunoned  as  a  garnishee.  The  object  and 


purpose  of  this  evidence  was  to  show  that  the 
plaintiff,  in  suing  Davis  on  his  contract  made 
v^lth  plaintiff  for  the  purchase  of  tbe  lumber 
in  question,  and  garnishing  the  defendant,  the 
Dwight  Manufacturing  Company,  as  the  debt- 
or of  Davis  In,  its  purchase  of  the  lumber 
from  Davis,  had  elected  to  ratify  the  sale  by 
Davis  to  the  defendant  company,  and  thereby 
waived  the  tort  This  defense  was,  in  effect, 
an  admission  that  tbe  wrong  imputed  by  the 
complaint  had  been  committed  b/  the  defend- 
ant but  that  the  plaintiff,  by  h»  suliseqaent 
conduct,  had  waived  the  ^rt  The  evidence 
was  clearly  Irrelevant  to  the  Issue  made  by 
pleading,  and  the  court  erred  In  admitting  it 
against  the  objection  of  defendant  This  was 
matter  which  was  required  to  be  specially 
pleaded.  See  Extract  Co.  v.  Ryan,  supra,  and 
other  authorities  cited. 

Tbe  only  evidence  offered  by  plaintiff  to 
show  the  quantity  of  lumber  received  by  tbe 
defendant  from  said  Davis  is  a  written  state- 
ment or  account  furnished  by  the  defendant 
upon  plaintiff's  demand  for  the  books  of  de- 
fendant showing  amoimt  of  lumber  received 
by  It  from  Davis  In  December,  1895.  This 
statement  contains  several  different  columns 
of  figures,  besides  the  column  of  dates,  with- 
out anything  to  Indicate  their  meaning  or  sig- 
nificance. Nor  is  there  anything  in  the  rest 
of  the  testimony  in  the  case  affording  any  aid 
In  this  direction.  It  was,  therefore,  impossi- 
ble to  determine  with  any  degree  of  certainty 
the  amount  of  lumber  received  by  defendant 
from  Davis,  and  without  this  the  court  would 
be  unable  to  ascertain  the  amount  of  dam- 
ages beyond  mere  nominal  damages  the  plain- 
tiff might  be  entitled  to  recover.  But  apart 
from'  this,  there  was  sufficient  evidence  on  the 
part  of  the  plaintiff  to  authorize  a  Judgment 
for  nominal  damages.  For  the  error  pointed 
out  the  Judgment  of  the  city  court  is  re- 
versed, and  cause  remanded. 


(UO  Ala.  S16) 

HBNSON  ▼.  STATB. 

(Supreme  Oonrt  of  Alabama.    Jan.  12,  1899.) 

Homctns — SKLr-DsriMSE— Tbrfatb  bt  Deobasbd 
—  Ihstkuctiokb  —  Hamneh   of   Punisbmknt  — 

HARKLESS  EkROR— CoNTRADICTIOK  of  WlTMBSB- 
■8— iNOONglSTEST   BTATIMdNTS. 

1.  SMdence  of  threats  by  deceased  before  the 
homicide,  not  shown  to  refer  to  accused,  is  in- 
admissible to  Justify  the  homicide. 

2.  The  statement  of  a  witness  (who  hnd  tes- 
tified that  deceased  was  the  aggresaoT  in  a 
fight  between  the  parties  immediately  before 
the  homicide)  that  he  was  present  at  the  shoot- 
ing is  a  statement  of  a  material  fact  which 
may  be  contradicted  by  proof  of  his  having 
made  contradictory  statements. 

3.  Proof  that  a  witness  made  statements  In- 
consistent with  his  testimony  is  admissible, 
though  he  says  he  does  not  remember  having 
made  them. 

4.  A  homicide  is  not  Justifiable  on  the  ground 
of  self-defense  merely  because  accused  was 
without  fault  in  bringing  on  the  difficulty,  but 
it  must  liave  bc>en  necessary  for  him  to  do  the 
act  which  resulted  in  deceased's  death  to  save 
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hinudf  from  impendinK  danger  or  grierons 
bodil/  harm,  either  real  or  apparent. 

5.  Under  Code  1896,  i  4333,  providing  that 
prejudicial  error  only  shall  cause  a  reversal, 
the  fact  that  the  conrt,  in  a  trial  for  man- 
slaughter, instructed  the  jury  that  it  was  pun- 
ishable by  imprisonment  for  not  more  than  two 
years,  when  by  section  4862  the  maximum  pun- 
ishment is  ten  years,  is  no  ground  for  reversal, 
where  the  jury  fixed  the  punishment  at  one 
year. 

6.  Upder  Code  1896,  t  541^  providing  that, 
where  a  felony  is  punished  by  imprisonment 
at  more  than  one  and  not  more  than  two  years, 
it  shall  be  discretionary  with  the  conrt  to  fix 
the  punishment  at  imprisonment  in  the  peniten- 
tiary or  county  jail  or  by  hard  labor  for  the 
county,  a  verdict  of  guilty  of  felony  fixing  the 
panishment  at  one  year  will  not  be  set  aside 
because  it  also  provides  that  it  shall  be  by  hard 
labor,  since  that  part  is  surplusage,  and  may  be 
disregarded. 

Appeal  from  circuit  court.  Walker  county; 
James  J.  Banks,  Judge. 

Jolm  Henson  was  convicted  of  manslaugh- 
ter, and  be  appeals.    Affirmed. 

On  the  trial  of  the  cause,  the  state  introduced 
as  a  witness  one  John  Taylor,  who  testified 
that  he  was  present  at  a  dance  at  the  house  of 
one  MolUe  Bums,  In  Walker  county,  when 
John  Henson,  the  defendant,  shot  and  killed 
Dan  Hall;  that  on  the  night  of  said  dance 
there  was  a  disturbance  In  the  yard,  between 
the  defendant  and  some  one,  not  known  to 
the  witness,  about  some  whisky;  that  Hen- 
son went  into  the  house,  and  said  that  some 
one,  cursing  him,  had  stolen  his  whisky;  and 
that  thereupon  Dan  Hall,  taking  bold  of  blm, 
asked  him  if  he  meant  that  he  had  stolen  it, 
to  which  Henson  replied  that  he  did  not;  that 
thereupon  Hall  shoved  Henson  back,  and  said, 
'T>on't  talk  so  big  about  it;"  that  Henson 
then  shot,  whereupon  Hall  took  hold  of  a  big 
country-made  chair,  and  struck  Henson  with 
It;  that  then  Henson  shot  twice  more,  one  of 
the  last  shots  taking  effect  In  the  body  of  Hall, 
producing  his  death.  On  the  cross-examina- 
tion of  this  witness,  he  testified  that  he  had 
gone  to  the  place  of  the  killing  that  night  with 
Hall.  He  was  then  asked  this  question:  "Did 
not  Dan  Hall,  the  afternoon  of  the  day  be  was 
killed,  say  to  yon,  while  on  the  way  to  the 
dance,  that  be  was    'going  down  there  one 

more  time  to  raise  h ^1,    •    •    •    and  fan 

out  the  crowd?  "  The  state  objected  to  this 
question,  npon  the  grounds  that  It  was  too 
general,  and  the  threat  was  not  communicated. 
The  conrt  sustained  the  objection,  and  the  de- 
fendant duly  excepted.  The  evidence  for  the 
defendant  tended  to  show  that  the  killing  was 
in  self-defense;  that  Hall  had  struck  the  de- 
fendant with  a  heavy,  home-made  chair  twice, 
before  he  flred  upon  him.  The  defendant  in- 
troduced, as  a  witness,  one  Albert  Fisher,  who 
testified  that  he  was  present  at  the  house  of 
Mollle  Bums  at  the  time  Hall  was  killed  by 
the  defendant;  and,  after  testifying  as  to  the 
dispute  between  Hall  and  the  defendant,  he 
stated  that  Hall  pushed  Henson,  and  struck 
him  with  his  fist,  and  picked  up  a  chair  and 
struck  him,  and  witness  turned  away,  and 
8teiq;)ed  outside;  that  he  was  standing  in  the 


door;  that  he  did  not  see  Henson  shoot  Hall, 
but  heard  the  three  shots  of  the  pistol  after 
Hall  struck  Henson,  and  after  witness  turned 
to  step  Into  the  yard.  The  solicitor  asked  this 
witness,  on  cross-examination,  the  following 
question:  "Did  you  tell  Amerlcns  Coker,  at 
the  preliminary  trial,  next  day  after  the  kill- 
ing, that  you  were  not  In  the  boose,  and  did 
not  see  the  shooting;  and  that  yon  knew  Hen- 
son was  going  to  kin  Hall,  and  yon  turned 
away  to  keep  from  seeing  it?"  The  defendant 
objected  to  this  question,  because  It  called  for 
Incompetent  and  Illegal  evidence,  and  was  an 
attempt  to  contradict  the  witness  about  an 
Immaterial  matter.  The  court  overruled  the 
objection,  and  the  defendant  duly  excepted. 
The  witness  answered  that  "he  did  not  re- 
member whether  he  made  that  remark  to  ib. 
Ooker;  but  he  may  have  made  ft."  In  rebut- 
tal, the  state  introduced  as  a  witness  Amerl- 
cus  Ooker,  and  the  solicitor  asked  him  the  fol- 
lowing qnesUon:  "Did  Albert  Fisher  tdl  yon. 
at  the  preliminary  trial,  that  he  was  not  in  the 
house,  and  did  not  see  Henson  shoot  Hall; 
and  Oiat  he  knew  Henson  was  going  to  kill 
Etan,  and  he  turned  away  to  keep  from  seeing 
It?"  The  defendant  objected  to  this  question, 
on  the  ground  that  it  called  fbr  hnmaterial.  Il- 
legal, and  incompetent  evidence,  and  was  an 
attempt  to  contradict  the  witness  Fisher  on 
an  immaterial  question,  and  that  Fisher  did 
not  deny  IL  The  conrt  overruled  the  objec- 
tion, allowed  the  question  to  be  asked  and  an- 
swered, and  to  this  ruling  the  defendant  duly 
excepted.  In  the  court's  oral  charge  to  the 
jury  he  tnatrueted  them,  among  other  things, 
as  follows:  "If  you  find  the  defendant  guilty 
of  manslaughter  In  the  first  degree,  you  may 
fix  his  punishment  at  hard  labor  for  the  coun- 
ty for  a  period  of  not  less  than  one  nor  more 
than  two  years."  To  the  giving  of  this  charge 
the  defendant  separately  excepted,  and  also 
excepted  to  the  court's  refusal  to  give  each  of 
the  following  charges,  requested  by  hhn:  (1> 
"If  the  defendant  was  In  fault  in  bringing  on 
the  difficulty,  he  cannot  plead  self-defense." 
(2)  "If  the  jury  believe,  from  the  evidence, 
that  the  defendant  In  good  faith  abandoned 
the  difficulty  in  the  yard,  and  was  free  from 
fault  In  bringing  on  the  difficulty  in  the  house,^ 
the  defendant  may  Invoke  the  law  of  self-de- 
fense." The  verdict  of  the  jury  was  as  fol- 
lows: "We,  the  Jury,  find  the  defendant  guil- 
ty of  manslaughter  In  the  first  degree,  and 'fix 
his  panishment  at  bard  labor  for  the  county 
of  Walker  for  one  year." 

Norven  &  Smith  and  Coleman  ft  Bankhead, 
for  appellant  Wm.  (X  Fltts,  Atty.  Gen.,  for 
the  State. 

SHARFB,  X  The  threat  on  the  part  of  the 
deceased  which  was  sought  to  be  shown  by 
the  witness  Taylor,  If  It  can  be  chissed  as  a 
threat,  was  not  shown  to  have  reference  to  the- 
defendant;  and,  therefore,  It  did  not  imply 
any  purpose  to  Injure  him.  A  mere  g^eneral 
threat,  or  one  not  directed  to  any  special  per- 
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■on,  !■  not,  in  snch  case,  admissible  as  evl- 
flence  to  show  an  Intent  to  barm  a  pardca- 
lar  Individual.  King  v.  State,  89  Ala.  146,  7 
Sonth.  750;  Bedd  t.  State,  68  Ala.  402.  The 
witness  Fisher  testified,  In  behalf  of  defend- 
ant, "that  he  was  present  when  Dan  Hall  was 
kiUed."  He  also  testified  to  the  particular 
acts  of  aggression  on  the  part  of  deceased 
Immediately  before  the  shooting,  when  he  said 
he  "turned  away,  and  went  ontside";  also, 
that  he  was  "standing  In  the  door,"  and  that 
he  "did  not  see  Henson  shoot  Hall,  bnt  heard 
the  three  shots  of  the  pistol  after  Hall  struck 
Henson,  and  after  witness  turned  to  step  Into 
the  yard."  It  was  thereafter  competent  for 
the  state  to  show  that  the  witness  was  with- 
out knowledge  of  the  matters  to  which  he  so 
testified;  and  to  that  end  to  show  that  be 
had  made  the  statement  as  to  his  being  out 
of  the  bonse  at  the  time  of  the  shooting.  The 
statement  Inrolring  a  material  fact.  It  was  one 
npon  which  the  witness  could  be  contradicted 
after  the  predicate  laid.  The  latter  part  of  the 
statement,  wherein  the  witness  said  he  "turn- 
ed away  to  keep  from  seeing  Henson  kill  Hall; 
that  be  knew  be  was  going  to  do  It,"  was  a 
part  of  a  connected  statement  aa  to  the  wit- 
ness being  oat  of  the  house,  and  his  reason 
for  being  out;  and  was,  therefore,  competent 
to  be  shown,  aa  a  whole,  for  the  purpose  of 
discrediting  the  witness.  The  liability  of  a 
witness  to  be  so  contradicted  could  not  be 
avoided  merely  because  the  witness  says  he 
does  not  remember  the  statement  abont  which 
he  is  so  interrogated.  Brown  v.  State,  79  Ala. 
61;   Payne  t.  State,  60  Ala.  80. 

The  evidence  as  to  whether  Hall,  at  the  time 
he  was  shot,  was  serlonsly  menacing  the  de- 
fendant, was  in  conflict.  Some  of  defendant's 
evidence  tended  to  show  that  Hall  was  pressing 
upon  him,  and  striking  with  a  heavy  chair; 
bnt  the  witness  Taylor,  testifying  for  the 
state,  in  a  part  of  bis  testimony  said,  "Henson 
•hot  first,  before  Hall  took  bold  of  the  chair." 
Tn  view  of  that  testimony,  and  upon  the  whole 
evidence,  it  was  open  for  the  Jnry  to  find  that 
defoidant,  when  he  fired  the  pistol,  was  In  no 
Iterll.  real  or  apparent,  of  serious  injury  from 
any  attack  by  Hall.  In  the  absence  of  a  ne- 
cessity to  defend,  the  principle  of  self-defense 
la  without  application,  and  cannot  properly  be 
Invoked.  The  charge  requested  by  the  defend- 
ant assumes  that  it  could  be  invoked,  if  only 
the  defendant  be  without  fault  in  bringing  on 
the  difficulty,  thereby  ignoring  the  state's  evi- 
dence as  to  the  absence  of  necessity  for  the 
killing.  Tberefore,  If  for  no  other  reason,  the 
charge  was  defective,  and  calculated  to  mis- 
lead the  jury.  In  that  it  failed  to  hypothesize 
tbe  necessity,  real  or  apparent,  for  shooting 
Hall,  In  order  for  defendant  himself  to  escape 
present  impending  danger  of  grievous  bodily 
barm.  Such  necessity,  as  well  as  the  freedom 
from  fault  hypothesized,  must  have  existed  to 
properly  entitle  the  defendant  to  Invoke  the 
law  of  self-defense.  Bain  v.  State,  70  Ala.  4; 
Evans  v.  State,  109  Ala.  11,  19  South.  535; 
Miller  r.  State,  107  Ala.  40,  19  South.  87;  Bo- 


den  V.  State,  97  Ala.  54,  12  South.  «10;  Story 
V.  State,  71  Ala.  337.  A  charge  having  a  sim- 
ilar fault,  though  not  identical  with  this,  was 
held  bad  on  a  former  appeal  In  this  cas& 
Henson  v.  State,  114  Ala.  25,  21  South.  79. 

The  portion  of  the  oral  charge  excepted  to 
stated  the  law  Incorrectly  as  to  the  punish- 
ment for .  manslaughter  in  the  first  degree. 
The  period  of  punishment  is  fixed,  by  section 
4862  of  the  Code  of  1896,  at  not  less  than  one, 
nor  more  than  ten,  years,  according  to  the 
Jury's  discretion.  That  section  Is  modified  by 
the  later  enactment  found  In  section  5412,  so 
that,  where  the  Jury  fix  the  period  of  punish- 
ment at  more  than  one,  and  not  more  than 
two,  years,  the  place  and  manner  of  punish- 
ment, whether  by  imprisonment  In  the  peni- 
tentiary or  in  the  comity  Jail,  or  by  hard  labor 
for  the  county,  is  left  to  the  discretion  of  the 
presiding  Judge;  and  if  the  Jury  fix  the  period 
at  one  year,  the  sentence  must  be  either  to  the 
county  jail  or  to  hard  labor  for  the  county.  In 
the  discretion  of  the  Judge.  The  charge  of  the 
court  In  stating  the  maximum  period  of  ptm- 
Ishment  at  two,  instead  of  ten,  years,  was  only 
too  favorable  to  the  defendant,  and  therefore 
wni  not  work  a  reversal  of  the  judgment. 
Code  18S6,  (  4333.  Independent  of  this  re- 
cent statute,  errors  which  were  beneficial  to 
the  defendant  were  not  available  to  reverse. 
Maries  v.  State,  87  Ala.  99,  6  South.  377,  and 
cases  there  cited. 

That  the  Jury  was  allowed  to  express  In  the 
verdict  the  place,  as  well  as  the  period,  of  pun- 
ishment, was  likewise  without  Injnry.  Such 
expression  was  only  surplusage,  and  could  not 
Interfere  with  the  discretion  of  the  Judge  In 
designating  such  place.  S>van8  v.  State,  109 
Ala.  11, 19  South.  535;  Zaner  v.  State,  90  Ala. 
651,  8  South.  698.  No  reversible  error  ap- 
pearing in  the  record,  the  Judgment  of  the  cir> 
cnit  court  most  be  afOrmed.    Affirmed. 


(UO  Als.  tSS) 


JONES  V.  STATE. 


(Supreme  Oonrt  of   AlahwmiL     Jan.  IT,  1899.) 

BbLT-DbFBM8E— InSTKUOTIOK— FRBjnoioiXL  Ebbob 
— EyIDEKOB — RSLKTANCT. 

1.  Where  aelf-defense  is  relied  on.  an  inde- 
pendent charge  that  "self-defense  is  tlie  defense 
in  75,  or  perhaps  80  or  90,  per  cent,  of  the 
cases  in  this  country,"  is  prejudicial. 

2.  Daring  a  conrersation  leading;  np  to  an  as- 
saalt,  the  prosecuting  witness  applied  an  oppro- 
brious epitnet  to  accused,  who  told  him  that, 
if  he  had  said  that  six  months  ago,  he  would 
have  hurt  him,  bnt  that  circumstances  had 
changed  in  that  time.  Held,  in  a  prosecution  for 
the  assault,  that  accnsed's  attempted  explana- 
tion that  his  marriage  within  the  six  months 
was  the  change  of  circumstances  referred  to 
was  irrelevant. 

Appeal  from  city  court  of  Montgomery; 
Edward  A.  Graham,  Special  ,Judge. 

Walter  Jones  was  convicted  of  assault  and 
battery,  and  he  appeals.    Reversed. 

On  the  trial  of  the  case,  the  evidence  for 
the  state  tended  to  show  that  the  defendant 
shot  one  Toung  with  a  pistol,  aud  that  the 


Digitized  by 


Google 


26 


2S  SOUTHERN  BEPORTEB. 


(Ala. 


defendant  was  at  fiitdt  In  bringing  on  the 
difficulty. 

The  testimony  for  the  defendant  tended  to 
show  that  the  shooting  was  In  self-defense. 
Upon  the  examination  of  the  defendant  as  a 
witness  in  his  own  behalf,  be  testified  that 
the  difficulty  arose  from  his  asking  Young  for 
the  payment  of  an  account  for  goods  which 
Young  had  bought  from  him;  that  during  the 
conversation  the  defendant  stated  to  Young 
that  he  had  gotten  the  goods  nnder  false  pre- 
tenses, whereupon  Young  said  to  the  witness 

(the  defendant)  he  was  "a  d d  liar";   that 

the  witness  told  Young  that  If  he  had  said  that 
Biz  months  ago,  he  would  hart  him,  but  that 
circumstances  had  changed  In  that  time;  that 
upon  his  Insisting  upon  the  payment  of  the 
account  that  Young  applied  to  him  an  op- 
probrious epithet  and  grabbed  at  the  witness 
with  his  left  hand  and  threw  his  right  hand 
towards  his  hip  pocket,  and  thereupon  the 
witness  Jumped  back  and  immediately  shot 
him.  T^is  witness  was  asked  the  following 
question:  "If  at  the  time  of  the  difficulty  he 
was  a  married  man?"  The  state  objected  to 
this  question,  the  court  sustained  the  objec- 
tion, and  the  defendant  duly  excepted.  The 
attorney  for  the  defendant  stated  to  the  court 
that  the  object  of  the  question  was  to  show 
that  at  the  time  of  the  difficulty  the  defendant 
had  been  married  about  five  months,  and  that 
this  was  the  explanation  of  the  remark  when 

Young  called  him  "a  d d  liar";    that  six 

months  before  he  would  have  hurt  him  for 
that,  but  that  his  circumstances  had  changed; 
the  defendant's  counsel  then  asked  the  wit- 
ness the  following  question :  "If  at  that  time 
be  had  not  been  married  about  five  months?" 
The  state '  objected  to  this  question  on  the 
ground  that  the  testimony  sought  to  be  elicited 
thereby  was  Irrelevant;  the  court  sustained 
the  objection,  and  the  defendant  duly  ex- 
cepted. 

The  defendant  separately  excepted  to  the 
following  portion  of  the  court's  general  oral 
charge  to  the  Jury:  (1)  "If  you  And  from  the 
evidence  that  defendant  had  no  reasonable 
cause  to  expect  great  bodily  harm  from  Young 
at  the  time  he  shot  him,  then  you  must  find 
defendant  guilty."  (2)  "The  fact  that  the  de- 
fendant used  a  deadly  weapon  raises  a  pre- 
sumption of  malice."  (3)  "When  an  unlawful 
assault  Is  made  with  a  deadly  weapon  in 
sufficient  proximity  to  inflict  a  deadly  wound, 
the  law  implies  malice  and  casts  on  the  de- 
fendant the  burden  of  proving  self-defense,  un- 
less the  evidence  which  shows  the  shooting  re- 
buts the  presumption  by  showing  that  it  was 
In  self-defense."  (4)  "Proof  of  an  unlawful 
assault  and  use  of  a  deadly  weapon  casts  on 
defendant  the  burden  of  showing  self-de- 
fense." (5)  "There  is  no  denial  of  an  assault 
In  this  case  and  the  fact  that  the  defendant 
used  a  deadly  weapon  within  shooting  dis- 
tance casts  on  the  defendant  the  burden  of 
proof  of  showing  that  the  shooting  was  done 
by  him  in  self-defense."  At  the  time  of  said 
last  exception  the  court  In  explanation  of  the 


same  said  to  the  Jury:  (8)  '^  mean  that  th6 
defendant  did  not  deny  the  shooting,  nor  the 
use  of  a  pistol  in  doing  the  shooting."  (7) 
"After  the  state  had  shown  that  Young  was 
shot  and  a  pistol  used  In  the  shooting  the 
burden  of  proof  is  upon  the  defendant  to  show 
self-defense."  (8)  "Self-defense  is  the  defense 
in  75  or  perhaps  80  or  00  per  cent,  of  the 
cases  in  this  country." 

The  court  at  the  request  of  the  state  gave 
to  the  Jury  the  following  written  charges  to 
the  giving  of  each  of  which  the  defendant 
separately  excepted:  (A)  "If  the  Jury  believe 
that  Joe  Young  used  opprobrious  epithets  to 
the  defendant,  yet  If  the  defendant  provoked 
such  epithets  by  first  charging  said  Yonng 
with  obtaining  goods  nnder  false  pretenses, 
he  cannot  set  up  such  epithets  In  mitigation 
or  Justification  of  the  shooting,  If  they  find 
that  the  defendant  did  shoot  Young."  (C) 
"Before  the  defendant  can  be  acquitted  on  the 
ground  of  self-defense,  these  three  essential 
elements  must  be  found  to  concur:  (,1)  The 
defendant  must  have  been  free  from  fault; 
that  is,  be  must  not  have  said  or  done  any- 
thing for  the  purpose  of  provoking  a  difficulty 
nor  must  he  have  been  dlsregardful  of  the 
consequence  in  this  respect  of  any  wrongful 
word  or  act.  (2)  There  must  have  been  a 
present  impending  peril  to  life  or  of  great 
bodily  harm,  either  real  or  so  apparent  as  to 
create  the  bona  fide  belief  of  an  existing  ne- 
cessity; and  (3)  there  must  havp  been  no 
convenient  or  reasonable  mode  of  escape  by 
retreat  or  declining  the  combat"  (D)  "The 
passion  mentioned  In  the  charge  numbered 
three  given  at  the  request  of  the  defendant 
must  have  been  provoked  by  a  blow  given  or 
apparently  about  to  be  given  and  not  by  mere 
words  no  matter  how  Insulting,  and  such  pas- 
sion does  not  Justify  the  defendant  but  merely 
reduces  the  grade  of  the  ofTense,  unless  the 
blow  given  or  about  to  be  given  which  pro- 
duced it  was  felonious  In  its  character." 

Under  the  opinion  It  Is  unnecessary  to  set 
out  at  length  the  two  charges  requested  by  the 
defendant. 

Francis  O.  Caffey,  for  appellant  Wm.  C. 
Fltts,  Atty.  Oen.,  for  the  State. 

HARALSON,  J.  The  court  In  Its  oral 
charge  said  to  the  Jury:  "Self-defense  is  the 
defense  in  75  or  perhaps  80  or  90  per  cent, 
of  the  cases  In  this  country."  This  appears 
as  an  independent  charge.  In  what  connection 
with  any  other  part  of  the  oral  charge  It  was 
given,  does  not  appear.  Its  logical  and  in- 
evitable effect  was  to  prejudice  the  minds  of 
the  Jury  against  the  defense,  the  defendant 
was  making  to  the  charge  against  him,  and 
It  should  not  have  been  given. 

The  other  parts  of  the  general  charge,  and 
those  given  at  the  request  of  the  state,  are 
free  from  reversible  error,  and  the  charges 
requested  by  defendant  were  properly  refused. 

The  evidence  sought  to  be  introduced  by  the 
defendant  was  Impertinent  and  Illegal,  and 
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was  properly  exdaded.  The  pdnclplea  In- 
rolved  In  these  several  rulings  complained  of, 
haye  been  so  often  discussed  and  decided,  it 
would  serve  no  good  purpose  to  go  over  them 
again. 

For  the  error  pointed  out,  the  Judgment  of 
the  court  below  must  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


(120  Ala.  44»} 

THOENTON  et  al.  v.  SAT  AGS. 
(Snpreme  Court  of  Alabama.    Jan.  17,  1899.) 

AcnOM    OR    CONTSAOT— EviDBXCB— BXPBBTS— ES- 
TOPFBL— IHPEACHMCXT. 

1.  A  contract  which  is  the  fonndation  of  the 
■nit  is  admissible  in  evidence  without  proof  of 
ezecntion  under  Code,  {  1801,  where  the  execu- 
tion is  not  denied  hj  plea  filed  by  affidavit. 

2.  In  an  action  to  recover  under  a  contract 
under  which  defendant  agreed  to  cut  all  timber 
on  certain  land  soitable  for  railroad  ties,  un- 
der a  penalty  for  each  tie  which  mi^ht  have 
be«>  cut  out  of  trees  left  standing,  evidence  of 
a  witness,  having  special  luiowledge  as  to  trees 
suitable  for  ties,  as  to  the  number  of  ties  in 
the  trees  remaining  on  said  land  wliich  should 
have  been  cut  by  defendant,  is  admissible. 

S.  Eividence  by  persons  familiar  with  the  tim- 
ber, that  the  trees  left  standing  and  not  cut  by 
defendant  were  as  good  as  those  which  he  had 
cut,  is  admissible. 

4.  Where  defendant  undertook  to  cut  all 
timber  on  certain  land  soitable  for  ties,  testi- 
mony that  the  iand  was  brolcen,  or  that  it  was 
level,  was  inadmissible  in  an  action  for  failure 
to  cut  all  such  trees. 

5.  Where,  in  negotiating  a  contract  with  de- 
fendant to  cut  all  ties  on  certain  land,  a  stran- 
ger gave  his  estimate  as  to  the  number  of  ties 
on  the  land,  it  did  not  estop  plaintiff  thereafter 
to  claim  that  there  were  more  ties  there  be- 
cause of  his  silence  at  such  time. 

ft  The  fact  that  of  the  ties  cut  by  defendant 
under  the  contract  certain  of  them  were  reject- 
ed was  incompetent  on  an  inquiry  as  to  how 
much  suitaUe  timber  defendant  had  fidled  to 
cut. 

7.  Where  a  witness  for  defendant  on  cross- 
examination  had  his  attention  called  to  state- 
ments made  by  him  in  contradiction  to  his  evi- 
dence, and  made  no  explanation  thereof,  it  was 
competent  for  plaintifF  by  way  of  impeachment 
to  prove  such  conversation. 

Appeal  from  drcuit  court.  Pike  county;  J. 
W.  Foster,  Judge. 

This  action  was  brought  by  D.  0.  Savage 
against  H.  C.  Thornton  &  Co.,  and  counted 
niton  a  contract,  which  is  copied  In  the  opin- 
ion. Judgment  for  plaintiff.  Defendants  ap- 
peaL    Affirmed. 

On  the  trial  of  the  cause,  when  the  plaln- 
tUC  otCeeed  in  evidence  the  contract  sued  on, 
which  was  signed  by  the  plaintiff  and  the 
defendants,  the  defendants  objected  to  the 
Introdnction  of  said  contract  upon  the  ground 
that  the  execution  thereof  had  not  been  prov- 
en. The  court  overruled  the  objection,  and 
the  defendants  duly  excepted.  The  plaintiff 
then  read  in  evidence  the  depositions  of  four 
witnesses,  who,  by  their  testimony,  showed 
that  they  had  special  knowledge  of  the  prem- 
ises, and  were  exi>erts  in  respect  to  what 
trees  were  suitable  to  be  made  into  cross- 


ties,  and  as  to  the  nnmber  of  cross-ties  that 
could  be  cut  from  certain  standing  trees. 
The  defendants  moved  to  exclude  certain  por- 
tions of  the  testimony  of  these  several  wit- 
nesses, which  are  set  forth  in  the  opinion. 
The  court  overruled  the  motion,  and  to  each 
of  these  rulings  the  defendants  sepsrately 
excepted. 

The  plaintiff,  as  a  witness  in  his  own  be- 
half, testified  to  the  making  of  the  contract 
sued  on,  and  that  the  defendants,  after  cut- 
ting 1,484  cross-ties  under  said  contract,  quit 
cutting,  and  that  under  said  contract  the 
lands  were  Inspected  for  the  purpose  of  de- 
termining how  many  cross-ties  the  defend- 
ants could  have  cut  from  the  trees  thereon. 
The  plaintiff  was  then  asked,  as  a  witness, 
the  following  question:  "What  is  the  char- 
acter of  the  trees  left  standing  on  the  lands 
after  Thornton  quit  work  there?"  The  de- 
fendants objected  to  this  question,  upon  the 
ground  that  it  called  for  matter  which  Is  not 
material,  and  which  is  incompetent  and  ir- 
relevant The  court  overruled  the  objection, 
and  the  defendants  duly  excepted.  After  tes- 
tifying as  to  the  character  of  said  trees,  the 
plaintiff  further  testided  as  follows:  "The 
timber  left  standing  on  the  land  and  not  cut 
by  defendants  is  as  good  as  that  which  they 
bad  cut  and  made  into  ties."  The  defend- 
ants moved  to  exclude'  the  portions  of  the 
plaintiff's  testimony  which  Is  copied  above, 
uiK>n  the  ground  that  it  was  a  mere  expres- 
sion of  the  opinion,  and  a  comparison  be- 
tween the  timber  which  had  been  cut  Into 
cross-ties  and  the  timber  which  had  not  been 
cut,  and  was  Immaterial  and  irrelevant.  The 
court  overruled  this  motion,  allowed  said  tes- 
timony to  go  to  the  jury,  and  to  this  ruling 
the  defendants  duly  excepted. 

The  defendants  introduced  in  evidence  the 
depositions  of  the  witness  N.  J.  Scott  One 
of  the  questions  propounded  to  the  witness 
Scott  in  the  Interrogatories  was  as  follows: 
"State  whether  It  is  not  a  fact  that  after  the 
cutting  of  the  timber  ceased,  you  and'D.  C. 
Savage  went  out  to  count  the  ties  that  had 
been  cut  and  while  so  occupied  upon  the 
land,  counting  the  ties,  D.  G.  Savage  called 
your  attention  to  several  patches  of  timber 
upon  the  land  which  had  not  been  cut  into 
cross-ties.  And  did  you  not  say  to  him  that 
there  was  timber  left  on  the  land  not  cut 
that  would  make  cross-ties,  but  that  you 
could  not  get  the  negroes  to  cut  It?"  This  wit- 
ness answered  this  Interrogatory  by  stating 
that  after  cutting  the  timber,  he  went  with 
D.  C.  Savage  to  count  the  trees  which  had 
been  cut  and  while  so  occupied  D.  0.  Savage 
called  his  attention  to  some  timber  on  the 
land  which  had  not  been  cut  into  cross-ties; 
but  he  further  testified  that  said  timber  was 
not  suitable  for  cross-ties,  and  he  so  told 
Savage.  And  in  answer  to  the  same  inter- 
rogatory he  testified  that  Savage  said  there 
were  plenty  of  men  who  would  work,  and 
mentioned  one  Scroggins,  and  that  thereupon 
he  (the  witness)  offered  Scroggins  one  cent 
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per  tie  more  than  defendants  were  paying 
for  cutting,  which  oCCer  of  the  witness  Scrog- 
gins  decUned  to  accept  The  plaintiff  moved  to 
strike  from  this  answer  of  the  witness  Scott 
that  part  thereof  In  which  he  testified  that  he 
offered  to  employ  Scrogglns  for  the  purpose 
of  cutting  ties,  etc.,  upon  the  ground  that 
such  testimony  was  Illegal,  Irrelevant,  and 
Immaterial,  and  that  It  was  not  responsive  to 
the  Interrogatories  propounded.  The  court 
granted  this  motion,  and  to  this  ruling  the 
defendants  duly  excepted.  One  Charles  Mas- 
sey,  a  witness  for  rbe  defendants,  testified 
that  he  knew  the  land  In  question,  and  was 
thereupon  asked  the  following  questions: 
"How  was  the  land  situated?  Is  It  broken  or 
level?"  The  plaintiff  objected  to  these  ques- 
tions upon  the  ground  that  they  called  for 
matter  which  was  Immaterial  and  Irrelevant. 
The  court  sustained  this  objection,  and  the 
defendant  duly  excepted.  The  defendant  ask- 
ed this  witness  tbe  following  question:  "Did 
you  hear  Wilson  make  an  estimate  as  to  the 
number  of  ties,  before  the  contract  was  made. 
In  the  presence  of  Mr.  Savage?"  The  plain- 
tiff objected  to  this  question  upon  tbe  ground 
that  It  called  for  Irrelevant  and  Immaterial 
evidence,  which  objection  the  court  sustained, 
and  tbe  defendants  duly  excepted. 

Upon  the  examination  of  the  defendant 
Thorton  as  a  witness,  he  testified  that  when 
be  ceased  to  get  the  timber  from  the  plain- 
tiffs lands  there  was  no  timber  left  thereon 
suitable  for  cross-ties.  Said  witness  was  then 
asked  the  following  question:  "What  ratio 
of  cross-ties  that  you  cut  from  the  land  In 
question  was  rejected?"  Tbe  plaintiff  object- 
ed to  this  question,  because  It  called  for  evi- 
dence which  was  incompetent  tp  the  Issues  In 
the  case,  and  was  'rrelevant  and  immaterial. 
The  court  sustained  the  objection,  and  the  de- 
fendants duly  excepted. 

Upon  the  examination  of  the  plaintiff  In  re- 
buttal he  was  asked  the  following  question: 
"Did  not  you  and  N.  J.  Scott,  after  tbe  cut- 
ting of  the  timber  had  ceased,  go  on  the  land 
to  count  the  ties  that  had  been  cut,  and 
while  there  did  yon  not  call  the  attention  of 
said  Scott  to  several  bodies  of  timber  on  the 
land  which  had  not  been  cut  Into  cross-ties, 
and  did  he  not  say  to  you  that  there  was 
timber  left  on  the  land  uncut  that  would 
make  cross-ties,  but  tbat  he  could  not  get  the 
damn  negroes  to  cut  It,  and  that  they  then 
moved  to  another  belt  of  timber?"  The  de- 
fendants objected  to  this  question,  because  It 
called  for  Irrelevant  and  hnmaterial  evidence, 
and  was  an  effort  on  the  part  of  the  plaintiff 
to  make  testimony  for  himself  by  proof  of 
conduct  and  declarations  when  defendants 
were  not  present  The  court  overruled  this 
objection,  and  the  defendants  duly  excepted. 
Upon  the  witness  answering  the  question  In 
the  affirmative,  the  defendants  moved  to  ex- 
clude the  answer  upon  the  same  grounds  as- 
signed In  support  of  the  objections  to'  the 
questions.  The  court  overruled  this  motion, 
and  the  defendants  duly  excepted. 


Upon  the  Introduction  of  all  tbe  evidence 
the  defendants  requested  the  court  to  give 
to  tbe  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  refu- 
sal to  give  each  of  them  aa  asked:  (1)  "Tbe 
jury  must  be  reasonably  satisfied  from  the 
evldoice  that  trees  suitable  for  cross-ties  were 
left  on  the  land,  free  from  twist  dote,  punk 
knots,  rot  sap,  or  red  heart,  before  they  can 
find  for  the  plaintiff;  and  tbe  burden  of  sat- 
isfying you  of  this  is  on  the  plaintiff."  (2)  "If 
the  jury  are  not  reasonably  satisfied  from  the 
evidence  that  trees  suitable  for  making  cross- 
ties  were  left  on  the  land,  free  from  twist 
dote,  punk  knots,  rot,  sap,  or  red  heart  then 
they  should  find  for  the  defendants,  and  the 
burden  of  satisfying  them  Is  on  the  plaintiff." 
There  were  verdict  and  Judgment  for  the 
plaintiff.  Tbe  defendants  appeal,  and  assign 
as  error  the  several  rulings  of  the  trial  court 
to  whleh  exceptions  were  reserved. 

Hubbard  &  Hubbaid,  for  appellants.  War- 
tby,  Foster  &  Carroll,  for  appellee. 

JicCLELLAS,  C.  J.  This  action  Is  prose- 
cuted by  Savage  on  a  written  contract  entered 
Into  by  him  and  H.  0.  Thornton  &  Co.  on 
April  23,  1807,  which  Is  In  the  following 
words:  "This  agreement  made  and  entered 
Into  this,  the  23rd  day  of  April,  1897,  by  and 
between  D.  C.  Savage,  of  the  first  part  and 
H.  G.  Thornton  &  Co.,  of  the  second  part  and 
wltnesseth  that  the  first  party,  for  and  In  con- 
sideration of  five  cents  per  tie,  has  sold  to  tbe 
second  party  all  the  timber  on  the  N.  V&  of 
&  W.  ^  and  N.  %  of  S.  W.  ^  of  a  W.  ^  sec- 
tion 10,  T.  21,  It.  11,  In  Chilton  county,  Ala., 
suitable  for  making  cross- ties;  and  the  sec- 
ond party  agrees  and  binds  himself  to  make 
Into  cross-ties  every  tree  on  said  land  which 
can  be  used  for  said  purpose  of  making  cross- 
ties,  and  not  pick  and  cull  out  the  best  of  said 
timbers,  and  leave  such  as  might  be  classed 
undesirable  or  hard  to  work  into  ties;  and  the 
second  party  agrees  to  cut  and  remove  said 
timbers  within  120  days  from  said  land,  and 
pay  for  the  same  at  five  cents  per  tie,  as 
above,  every  fifteen  days,  beginning  on  the 
13th  day  of  May,  1897,  and  to  have  all  paid 
for  by  the  time  the  cutting  and  making  of  ties 
is  completed;  and  the  party  of  tbe  first  part 
and  tbe  party  of  tbe  second  part  reserves  the 
right  to  employ  a  man,  and  they  to  select  a 
third,  all  of  whose  Judgment  are  known  to  be 
good  on  timbers  suitable  for  maldng  cross-ties, 
to  look  over  said  land  from  time  to  time,  and 
see  If  any  trees  or  timbers  are  left  which  are 
suitable  for  making  Into  cross-ties,  and.  In 
case  such  is  found,  the  second  party  Is  to  pay 
a  penalty  of  five  cents  per  tie  for  whatever 
such  trees  or  timbers  would  amount  to  If 
made  Into  cross-ties."  This  contract  being 
the  foundation  of  the  suit  and  its  execution 
not  being  denied  by  plea  verified  by  affidavit, 
waa,  of  course,  admissible  In  evidence  with- 
out proof  of  execution.    Code,  t  1801. 

On  the  trial  It  was  shown  tbat  defendants 
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set  about  cutting  and  remoylng  cross-ties  from 
the  land,  and  continued  tlierein  until  they  bad 
taken  1,400  ties,  when  they  ceased  worls  under 
the  contract,  claiming  that  they  bad  cut  all 
the  timber  from  the  land  that  came  within  its 
terms.  Plaintiff's  insistence  Is  that  defend- 
ants left  a  large  amount  of  sucb  timber  on 
the  land  uncut,  for  which  he  is  entitled  to  be 
paid  at  the  contract  rate;  and  this  is  the  is- 
sue In  the  case:  Whether  timber  embraced  In 
the  contract  was  left  standing  on  the  laud, 
and,  if  any,  how  much.  On  this  issue  plain- 
tiff took  the  depositions  of  four  witnesses 
Shown  to  have  special  knowledge  in  the  prem- 
ises, and  to  be  experts  in  respect  to  what 
trees  were  suitable  to  be  made  into  cross-ties, 
and  the  number  of  cross-ties  in  given  standing 
trees,  etc.  Two  of  these  witnesses  said  they 
had  given  the  land  and  the  timl)er  left  by  de- 
fendants upon  It  a  careful  general  examination 
with  a  view  to  estimating  the  number  of  ties 
In  said  timber,  and  that  in  their  Judgment 
"the  timber  left  on  the  land  would  make  6,000 
cross-ties."  The  other  two  of  these  witnesses 
examined  the  land  and  timber  together. 
They  counted  the  trees  left  on  the  land  by 
defendants,  which,  in  their  judgment,  were 
within  the  terms  of  the  contract,  and  calculat- 
ed the  number  of  ties  in  each  tree;  and  they 
each  testified  that  "the  number  of  cross-ties 
In  the  trees  remiUnlng  on  said  land  would  be 
6,291."  The  defendants  moved  to  exclude  the 
testimony  quoted  of  these  several  witnesses, 
and  excepted  to  the  court's  action  in  overrul- 
ing their  motions.  These  exceptions  are  with- 
out merit  The  witnesses  were  clearly  com- 
petent to  give  their  estimates,  based  upon 
such  Inspection  as  they  are  shown  to  have 
made,  of  the  number  of  ties  in  the  timber 
covered  by  the  contract  remaining  on  the 
land.  And  from  the  context  of  the  evidence 
In  which  these  several  statements  occur  it  Is 
manifest  that  by  them  the  witnesses  meant 
that  in  the  timber  left  on  the  land,  suitable 
for  cross-ties,  there  were  the  number  of  ties 
stated  by  them  respectively.  Moreover,  by 
the  terms  of  the  contract  every  tree  which 
could  be  used  for  the  purpose  of  making  cross- 
ties  was  timber  suitable  for  cross- ties;  and 
this  testimony  that  the  timber  would  make  a 
certain  number  of  ties  is  no  more  nor  less  than 
to  say  that  the  trees  referred  to  could  be  used 
for  that  purpose,  and  hence  were  suitable  for 
cross-ties. 

We  are  unable  to  see  any  ground  of  objec- 
tion to  the  testimony  of  the  witness  Savage 
as  to  the  character  of  the  trees  left  on  the 
land  after  defendants  quit  work.  That  was, 
Indeed,  the  issue  in  the  case,— whether  the 
trees  were  of  a  character  suitable  for  cross- 
ties,— and  to  Its  elucidation  it  was  certainly 
proper  that  the  characteristics  of  the  trees  so 
left  should  be  shown  to  the  jury.  Nor  do  we 
think  the  court  erred  in  allowing  the  witness 
to  testify,  in  the  connection  just  stated,  that 
"tbe  timber  left  standing  on  the  land  and  not 
cut  by  defendant  is  as  good  as  that  which 
be  had  cut  and  made  into  ties."    Tbe  witness 


was  familiar  with  the  timber,  that  which  had 
been  cut  as  well  as  that  which  remained.  He 
was  competent  to  make  the  comparison  stated 
In  his  testimony.  And  the  fact  that  like  tim- 
ber had  been  made  Into  cross-ties  by  defend- 
ants was  evidence  that  the  remainder  could 
be  used  for  that  purpose,  and  was  "suitable 
for  cross-ties."  Defendants  undertook  to  cut 
all  the  timber  on  the  land  suitable  for  cross- 
ties.  This  undertaldng  was  absolute  and  un- 
conditional. It  was  in  no  wise  dependent  up- 
on the  conformation  of  the  land  itself;  and 
hence  testimony  that  the  land  was  broken,  or 
that  it  was  level,  was  outside  of  any  issue  In 
the  case,  and  was  properly  excluded. 

The  fact  that  one  Wilson,  a  stranger  to  the 
transactions  involved  in  this  suit.  In  the  pres- 
ence of  the  plaintiff,  before  this  contract  was 
entered  into,  stated  his  opinion  or  estimate  as 
to  the  number  of  ties  in  the  timber  on  the 
land,  could  not  have  shed  any  legitimate  light 
on  any  issue  in  the  case.  Plaintiff  was  un- 
der no  obligation  to  take  issue  with  him  on 
the  penalty  of  having  his  silence  construed  as 
an  admission;  and,  besides,  it  is  not  made 
nor  proposed  to  be  made  to  appear  what  the 
estimate  was,  nor  whether  plaintiff  dissented 
from  it. 

The  court  properly  excluded  the  testimony 
offered  by  the  defendants  to  show  what  pro- 
portion of  tbe  ties  which  they  did  cut  and 
remove  from  the  land  "were  rejected."  The 
rejection  referred  to,  we  suppose,  was  that  of 
some  third  party  to  whom  defendants  sold 
the  ties.  It  was  res  inter  alios  acta,  so  far 
as  plaintiff's  rights  are  concerned.  And,  If 
this  were  not  so,  it  is  inconceivable  that  the 
fact  that  defendants  had  cut  defective  ties 
from  the  land  could  have  any  bearing  upon 
the  inquiry  as  to  how  much  timber  suitable 
for  ties  remained. 

The  testhnony  of  tbe  witness  Savage,  when 
called  In  rebuttal,  as  to  calling  Scott's  atten- 
tion to  several  bodies  of  timber  remaining  on 
the  land  after  defendants  had  ceased  cutting 
ties,  and  as  to  his  (Scott's)  admitting  that 
there  was  suitable  timber  left,  and  giving  an 
Immaterial  excuse  for  not  having  cut  it,  was 
unobjectionable.  Scott  was  the  agent  of  de- 
fendants in  and  about  cutting  the  timber  in 
question.  He  had  testified  as  a  witness  for 
them,  and  bis  testimony  was  not  in  conson- 
ance with  his  statement  as  testified  to  by 
Savage.  And  he  had  been  asked  In  a  cross 
interrogatory,  to  which  there  was  no  objec- 
tion, whether  he  had  not  made  this  statement 
under  the  circumstances  and  in  response  to 
Savage's  calling  his  attention  to  bodies  of  un- 
cut timber  testified  to  by  Savage.  To  this 
interrogatory  he  made  no  answer.  Having 
thus  had  his  attention  drawn  to  this  conver- 
sation, and  his  statement  made  in  it,  which 
was  at  war  with  his  testimony  in  the  cause. 
It  was  entirely  competent  for  the  plaintiff,  by 
way  of  Impeachment  of  Scott's  testimony,  to 
prove  the  whole  of  that  conversation.  And  It 
Is  an  error  to  supi)ose  that  the  fact  that  Sav- 
age called  Scott's  attention  to  uncut  bodies  of 
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timber  was  tntended  as  original  evidence  that 
tbere  was  such  timber.  It  was  merely  In- 
ducement to  Scott's  statement  made  In  re- 
sponse, and  necessary  to  be  shown  as  a  part 
of  the  conversation  In  which  the  conflicting 
statement  of  Scott  was  made.  It  suffices  to 
Justify  the  exclusion  of  Scotf s  testimony  aa 
to  the  offer  be  made  Scrogglns  to  cut  ties  that 
It  Is  not  responsive  to  the  Interrogatory  under 
which  the  statement  was  made.  Ciommon 
knowledge  and  the  evidence  In  this  case  con- 
cur to  show  that  freedom  from  sap  Is  not 
an  essential  quality  of  timber  suitable  for 
cross-ties.  The  two  charges  refused  to  de- 
fendants were  faulty  In  declaring  the  con- 
trary, If  not  also  In  other  respects.  We  find 
no  error  In  the  record,  and  the  Judgment  must 
be  affirmed. 


cm  Ala.  884) 

McOLENDON  et  aL  v.  DOB  ex  dem.  et  al. 

(Supreme  Court  of  Alabama.    Jan.  17,  1899.) 

EJECTMENT — Title — Rights   or  Tenant  —  Mokt- 
siOES — EzEccnoN  —  Ack:«owledghbnt  —  PlK- 

TIAl,  ISVALIDITt  —  FORECLOSDUB  —  NOTICB  — 
HOMBSTBAD  —  PLBADINO  —  EVIDBNOX  —  INSTBUO- 
TIONS. 

1.  Code  1896,  {  1534  (C^ode  1886,  §  2700),  pro- 
vides that,  when  ejectment  Is  brought  against 
a  tenant,  the  landlord  must  be  made  a  party  de- 
fendant on  the  tenant's  motion;  and  section 
1535  (2701)  provides  that  the  tenant  Is  not  lia- 
ble beyond  the  rent  in  arrear  at  the  commence- 
ment of  the  suit  and  what  may  accrue  pending 
hie  possession.  Held,  that  a  tenant  is  not  en- 
titled to  have  his  landlord  made  a.  sole  party 
defendant,  bo  as  to  relieve  him,  should  plaintiff 
recover,  of  liability  to  plaintiff  for  rent  in  ar- 
rear at  the  commencement  of  the  suit,  and  for 
snch  as  might  thereafter  accrue  pending  his 
possession. 

2.  Where  plaintiff  in  ejectment  relies  on  a 
mortgage,  and  defendant  pleads  the  general  Is- 
sue, it  IS  proper  to  strike  a  fecial  plea  deny- 
ing execution  of  the  deed,  since  it  Is  unneces- 
sary. 

8.  A  general  provision  of  a  mortgage  requir- 
ing notice  of  foreclosure  sale  to  be  posted  in 
"public  places"  doe*  not  require  a  notice  to  be 
posted  on  the  premises. 

4.  Where  a  mortgagee  sells  pursuant  to  the 
deed,  the  legal  title  remains  in  it  until  it  exe- 
cutes and  delivers  a  deed  to  the  purchaser,  and 
consequently  it  may  maintain  ejectment  In  the 
interim. 

5.  In  ejectment  by  one  claiming  nnder  a  mort- 
gage which  purported  to  have  duly  executed, 
acknowledged,  and  recorded,  defendant  denied 
executing  the  deed,  contending  that  the  only 
deed  he  executed  was  one  of  about  the  same 
date,  and  for  the  same  amount,  to  a  bank 
which  procured  a  loan  for  'him.  But  he  ad- 
mitted that  he  executed  the  mortgage  note,  the 
coupons,  and  a  receipt  to  said  bank  for  the 
amount  thereof,  "less  commissions  as  agreed, 
being  in  full  loan  obtained  by  [the  bank]  for 
[him]  from  the  [mortgagee]."  HM,  that  the 
note  was  admissible  afcainat  defendant. 

0.  Where  one  acknowledges  a  deed  purport- 
ing to  have  been  executed  by  him,  it  is  a  suffi- 
cient adoption  of  the  signature  as  his  own, 
thoufih  it  be  not  snch  in  fact 

7.  The  fact  that  a  mortgage  of  a  tract  In- 
duding  a  homestead  Is  not  signed  by  the  wife 
of  the  mortgagor  does  not  invalidate  the  deed 
as  to  the  unexempt  portion. 

8.  Plaintiff  in  ejectment  claimed  under  a 
mortgage  purporting  to  have  been  executed  to 
it  by  defendant  and  his  wife.    While  defendant 


admitted  execnting  the  mortgage  note  and  cou- 
pons, he  contended  that  the  mortgage  he  exe- 
cuted to  secure  the  same  was  payable,  not  to 
plaintiff,  the  lender,  but  to  the  loan  agent,  and 
therefore  he  denied  that  he  or  his  wife  ever 
executed  the  mortgage  on  which  plaintiff  re- 
lied. He  also  contended  that  plaintiff's  mort- 
gage  was  void  as  to  a  part  of  the  premises  that 
was  a  homestead,  because  his  wife  never  sign- 
ed the  instrument.  Hdd,  that  a  charge  that  the 
fact  that  defendant  executed  the  note  and  cou- 
pons and  paid  some  of  the  latter  was  no  evi- 
dence that  his  wife  executed  the  mortgage,  nor 
sufficient  evidence  that  defendant  executed  it, 
was  properly  refused  as  misleading. 

9.  It  was  also  proper  to  refuse,  as  abstract, 
a  charge  that  defendant  had  no  right  to  the  cus- 
tody of  any  mortgage  to  plaintiff,  and  that  it 
was  plaintiff's  duty  to  account  for  any  mort- 
gage to  it  from  defendant. 

10.  And  it  was  proper  to  refuse,  as  misleading, 
argumentative,  and  invasive  of  the  province  of 
the  jury,  a  charge  that  the  fact  that  defendant 
denied  executing  the  mortgage  in  question,  and 
contended  that  he  executed  a  different  mort- 
gage to  secure  the  money,  was  no  evidence 
that  he  intended  to  defraud  plaintiff. ' 

11.  Where  plaintiff  in  ejectment  relies  on  a 
mortgage  which  includes  a  tract  of  160  acres 
claimed  by  defendant  mortgagor  as  a  home- 
stead, and  defendant's  wife  did  not  execute  the 
deed,  defendant  must  show  that  the  value  of 
the  160  acres  does  not  exceed  $2,000  (Code 
1896,  §  2033;  Code  1886,  S  2507)  if  he  wishes 
to  have  It  exempted  from  the  judgment  for 
plaintiff. 

Appeal  from  city  conrt  of  Oadsden;  Jobr 
H.  Dlsque,  Judge. 

This  was  a  common-law  action  of  eject- 
ment, brought  by  John  Doe  ex  dem.  the 
Equitable  Mortgage  Company  and  another 
against  James  McClendon  and  Jonathan  Ha- 
zel. In  the  complaint  the  demises  were  laid 
In  the  Equitable  Mortgage  Company  and  the 
Equitable  Security  Company.  Tbe  defendant 
Hazel  filed  a  motion,  In  which  he  asked  that 
the  defendant  McClendon,  who  was  bis  land- 
lord, be  made  the  sole  party  defendant.  Ob- 
jection being  made  by  the  plaintiff,  this  mo- 
tion was  overruled.  Tbe  defendant  McClen- 
don filed  tbe  plea  of  not  guilty,  and  a  veri- 
fied plea,  in  which  he  denied  the  execution 
of  the  mortgage  wbich  waa  the  foundation 
of  the  plalntiers  title  to  the  land  sued  for. 
The  plaintiff  moved  to  strike  this  special 
Idea  from  the  file  on  the  ground  that  It  was 
not  a  proper  answer  to  the  action.  Tte  court 
granted  this  motion,  and  had  the  plea  strick- 
en from  the  file,  and  to  this  ruling  the  de- 
fendant duly  excepted.  The  foundation  of 
the  plaintiff's  title  to  tbe  land  sued  for  was 
the  mortgage  alleged  to  have  been  executed 
by  James  McClendon  and  his  wife  to  tbe 
Equitable  Mortgage  Company,  which  was 
foreclosed  under  the  power  contained  there- 
in, and  the  purchaser  at  said  sale  conveyed 
the  lands  by  deed  to  the  plaintiff.  The  oth- 
er material  facts  of  the  case  are  sufficiently 
stated  In  the  opinion.  Upon  the  Introduc- 
tion of  all  the  evidence,  the  court,  at  the  re- 
quest of  the  plaintiff,  gave  to  the  Jury  tbe 
following  written  charges:  (1)  "The  court 
charges  the  Jury  that  under  the  laws  of  Ala- 
bama it  Is  not  necessary.  In  order  for  hus- 
band and  wife  to  make  a  valid  mortgage, 
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that  they,  or  eKha  of  fhem,  should  mctnally 
•Ign  their  names  with  their  own  hands;  bnt 
If  they  appear  before  a  proper  officer,  and 
acknowledge  the  execntlon  as  the  law  pro- 
vides, and  the  officer  attaches  his  certificate 
as  the  law  provides,  then  this  Is  sufficient, 
80  far  as  the  signing  of  the  names  to  a 
mortgage  is  concerned."  (2)  "The  court 
charges  the  Jnry  that  if  they  find  from  the 
evidence  that  the  certificate  Is  true  as  to 
James  McClendon,  then  they  will  find  for  the 
plaintiff."  (3)  "The  court  charges  the  Jury, 
If  they  find  from  the  evidence  that  James 
McClendon  signed  the  mortgage  before 
Moody  as  an  attesting  witness,  and  Moody 
did  attest  same  in  McGlendon's  presence, 
and  the  mortgage  was  delivered,  then  they 
win  find  for  the  plaintiff.''  (4)  "The  court 
charges  the  Jury  that  If  they  find  from  the 
evidence  that  the  certificate  Is  true,  then 
they  will  find  for  the  plaintiff,  and  It  can 
make  no  difference  whether  James  McClen- 
don and  Rutha  McClendon  actually  did  or 
did  not  sign  their  names  to  the  mortgagre 
with  their  own  hands."  To  the  giving  of 
each  of  these  charges  the  defendants  sep- 
arately excepted,  and  also  separately  except- 
ed to  the  court's  refusal  to  give  each  of  the 
following  charges  requested  by  them:  (1) 
"The  court  charges  the  Jury  that  because 
James  McClendon  executed  the  note  for  the 
money,  and  also  coupons  for  the  interest  for 
the  same.  Is  no  evidence  that  Rutha  McClen- 
d(m  signed  her  name  to  said  mortgage  before 
W.  R.  Moody  on  2d  of  October,  1889."  (2) 
"Because  McClendon  paid  Interest  on  two 
coupons  for  Interest  Is  no  evidence  that  Rutha 
McClendon  signed  said  mortgage  before  W. 
R.  Moody  on  the  2d  of  October,  1889."  ($ 
"The  court  charges  the  Jury  that  because 
McClendon  executed  his  note  for  the  money, 
and  also  executed  the  coupons  for  the  Inter- 
est to  be  paid  on  said  mortgage.  Is  no  suffi- 
cient evidence  to  show  that  be  executed  a 
mortgage  to  secure  the  same  before  W.  R. 
Moody  on  2d  October,  1889."  (4)  "The  court 
charges  the  Jury  that  the  defendants  or  the 
McClendons  have  no  right  to  the  custody  of 
any  mortgage  from  the  McClendons  to  the 
plaintiff,  but  the  right  to  the  custody  of 
ancb  is  with  the  mortgage  company;  and  it 
la  for  the  plaintiff  who  holds  under  the 
mortgage  to  show  where  or  what  has  become 
of  any  unsettled  mortgages  to  it  from  Mc- 
Clendons, and  not  for  the  defendants  to  ac- 
count .for  them.  The  mortgage  company,  and 
not  the  defendants,  must  account  for  the  sec- 
ond mortgage  that  Moody  says  was  executed 
by  the  same  parties  on  the  same  day,  and  be- 
fore Moody."  (6)  "The  court  charges  the 
Jury  that  if  they  are  reasonably  satisfied 
from  the  evidence  that  James  McClendon 
signed  the  mortgage,  yet  the  Jury  are  not  res/- 
flonably  satisfied  from  the  evidence  that 
Hutha  McClendon  signed  her  name  to  said 
mortgage,  then.  In  such  case,  the  Jury  must 
allow  the  homestead  of  one  hundred  and  six- 
ty acres  to  the  McClendons,  and  find  verdict 


for  the  defendants  for  the  100  acres,  the  de- 
scription of  which  Is  undisputed,  and  li^ 
'southwest  quarter  section  13,  township  11, 
range  0,'  and  there  being  no  dispute  that  the 
McClendons  are  entitled  to  such  homestead. 
If  the  Jury  believe  Rutha  McClendon  never 
signed  said  mortgage."  (6)  "The  court  char- 
ges the  Jury  that  If,  from  the  evidence,  they 
are  reasonably  satisfied  that  Rutha  McClen- 
don did  not  sign  her  name  to  the  mortgage 
in  presence  of  W.  R.  Moody  on  the  2d  Octo- 
ber, 1889,  then.  In  such  case,  the  verdict 
must  be  for  the  defendants.  In  determining 
what  credence  the  Jury  will  give  the  evidence 
of  W.  R.  Moody,  they  may  look  to  what  he 
swears,  and  whether  or  sot  he  Is  contradict- 
ed by  any  witness  or  witnesses,  and  how 
many,  and  also  upon  what  point  he  Is  so 
contradicted;  and  the  Jnry,  In  this  connec- 
tion, may  consider,  In  connection  with  all  the 
other  evidence^  whether  Rutha  McClendon 
can  write  her  name,  or  make  her  signature 
by  her  mark,  and  if  the  mortgage  Is  signed 
by  her  writing  her  name  or  by  making  her 
mark;  and  If,  after  considering  all  the  facts, 
—If  the  Jury  believes  the  evidence  shows 
such  facts,  in  connection  with  all  the  other 
evidence  In  the  case,— the  Jury  are  not  rea- 
sonably satisfied  Rutha  McClendon  wrote 
her  name  to  the  mortgage,  and  It  appears  (m 
said  mortgage,  then  the  verdict  of  the  Jury 
must  be  for  the  defendants."  (7)  "Although 
the  law  does  not  require  the  mortgage  to 
be  signed  by  mortgagors  In  their  own  hand- 
vrriting,  yet  the  evidence  must  show  that,  If 
they  did  not  sign  the  mortgage  by  their  ovni 
hand,  yet  the  evidence  must  show  that  the 
McClendons  authorized  some  other  person  to 
sign  their  names  to  said  mortgage  for  them." 
(8)  "Because  the  defendants  deny  that  they 
executed  the  mortgage  In  question,  but  say 
they  executed  a  mortgage  to  secure  the  mon- 
ey to  the  mortgage  company  before  Dave 
Vann,  Is  no  evidence  that  the  defendants  In- 
tended, or  now  Intend,  to  defraud  the  mort- 
gage company."  There  were  verdict  and 
Judgment  for  the  plaintiff.  The  defendants 
appeal,  and  assign  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions 
were  reserved.    Affirmed. 

Denson,  Burnett  &  Culll,  for  appellants. 
Dortch  &  Martin,  for  appellees. 

TTSON,  7.  This  was  a  real  action  of  eject- 
ment. In  which  appellees  were  plaintiffs,  and 
appellants  James  McClendon  and  Jonathan 
Hazel  were  defendants.  The  only  error  as- 
signed by  Hazel  was  the  refusal  of  the  court, 
upon  objection  of  plaintiffs,  to  grant  his  mo- 
tion that  McClendon,  his  co-defendant,  who 
was  his  landlord,  be  made  sole  party  defend- 
ant. The  evident  object  of  this  motion  was 
to  secure  his  discharge  from  any  further  pro- 
ceedings in  the  cause,  thereby  reeving  him  of 
any  liability  to  plaintiffs  for  rent  in  arrear  at 
the  commencement  of  the  'suit  and  such  as 
might  accrue  during  the  continuance  of  his 
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possession  sbonld  the  plaintiffs  succeed  In  re- 
covering a  Judgment  for  the  lands.  The  mani- 
fest purpose  of  Code  1S96,  i  1534  (Oode  1886, 
%  2700),  was  to  confer  upon  the  tenant,  when 
sued  in  an  action  of  ejectment,  the  right, 
which  did  not  exist  at  common  law,  of  com- 
pelling his  landlord  to  appear  and  defend  his 
title,  and  to  relieve  the  tenant  of  the  burden 
of  litigating  with  the  plaintiff  a  matter  In 
which  he  has  no  Interest  other  than  to  pay 
hla  obligation  of  rental  to  the  person  who  can 
give  to  him  a  legal  acquittance.  This  view  la 
accentuated  by  Code  1896,  {  1535  (Code  1886, 
i  2701),  prescribing  and  limiting  the  liability 
of  the  tenant  to  rent  in  arrear  at  the  com- 
mencement of  the  suit  and  that  which  may 
accrue  during  the  continuance  of  his  possession 
under  his  lease  or  license.  Wisdom  ▼.  Reeves, 
110  Ala.  418,  18  South.  13. 

2.  The  defendant  McCHendon  filed  the  plea 
of  not  guilty  and  a  special  plea,  termed  by 
his  counsel  as  a  "plea  of  non  est  factum,"  al- 
leging that  the  mortgage  or  other  instrument 
upon  which  plaintiffs  rely  as  the  foundation 
of  their  title  was  not  executed  by  him,  or  any 
one  authorized  to  bind  him  in  the  premises, 
which  plea  was  verified.  To  this  special  plea 
the  court  sustained  a  demurrer.  The  plea  of 
the  general  issue  Imposed  upon  the  plaintiffs 
the  burden  of  proving,  unless  self-proving,  the 
execution  of  every  conveyance  upon  which 
they  relied  to  show  title  In  them;  and,  as  to 
such  of  those  executed  by  defendant  as  appear- 
ed to  be  properly  acknowledged  by  hhn,  their 
execution  could  have  been  assailed  by  liim  un- 
der the  plea  of  not  guilty,  by  proving  the 
requisite  facts  to  avoid  the  legal  effect  of  the 
acknowledgment  The  only  appropriate  plea 
In  the  trial  of  this  action  is  not  guilty,  and 
onder  it  anything  that  operates  as  a  bar  to 
the  action  may  be  given  in  evidence.  Smith 
V.  Cox,  115  Ala.  508,  22  South.  78;  Richard- 
son V.  Stephens,  114  Ala.  238,  21  South.  049; 
Bynum  v.  Gold,  106  Ala.  427,  17  South.  667. 
Indeed,  it  appears  that  the  defendant  was  per- 
mitted to  introduce  evidence  tending  to  prove 
every  fa'ct  alleged  in  his  special  plea. 

S.  The  mortgage  Introduced  in  evidence  by 
the  plaintiffs  purported  to  be  signed  and  prop- 
erly acknowledged  by  the  defendant  and  his 
wife.  It  appears  to  have  been  executed  on 
the  SOth  day  of  September,  1889,  to  the  Equi- 
table Mortgage  Company,  of  Kansas  City,  con- 
veying the  land  in  controversy  to  secure  the 
payment  of  a  promissory  note  of  even  date, 
executed  by  the  defendant  in  the  sum  of  $3,- 
708.75,  due  on  the  1st  day  of  October,  1894, 
bearing  interest  from  date  at  the  rate  of  6 
per  cent  per  annimi,  which  interest  was  paya- 
ble annually  on  the-  1st  day  of  October  In  each 
year,  and  evidenced  by  five  coupons  attached 
to  said  note,  executed  by  the  defendant  It 
contained  a  power  of  sale  authorlzhig,  after 
default  the  Equitable  Mortgage  Company  to 
sell  the  land  at  public  sale  to  the  highest  bid- 
der at  the  door  of  the  court  house  of  Etowali 
county,  after  advertising  time,  terms,  and 
place  of  sale  by  posting  written  notices  thereof 


In  at  least  three  puUic  place*  In  said  connty, 
one  of  which  shall  be  at  the  court-house  door 
of  said  county;  and  upon  such  sale  shall  exe- 
cute and  deliver  a  deed  conveying  the  prop- 
erty sold  to  the  purchaser.  The  testimony 
showed  that  tluee  of  the  notices  of  the  sale 
containing  the  requisite  recitals  were  posted,— 
one  on  the  bulletin  board  at  the  court-house 
door  In  Gadsden,  Etowah  county;  another  at 
the  post  office  in  Gadsden;  and  the  third  at 
some  other  public  place  In  the  town  of  Gads- 
den. The  introduction  of  these  notices  in  evi- 
dence was  objected  to  by  defendant  l)ecause 
irrelevant  and  because  not  posted  upon  the 
land  to  be  sold.  The  location  for  the  posting 
of  only  one  notice  was  provided  for  in  the 
mortgage.  This  was  complied  with.  The 
mortgage  failed  to  designate  the  location  for 
the  posting  of  the  other  two,  but  in  graeral 
terms  required  the  mortgagee  to  post  them  at 
public  places  in  the  connty.  The  effect  of  this 
provision  was  to  authorize  the  mortgagee  to 
select  the  places,  and  the  only  limitation  upon 
this  authority  was  that  he  must  post  them  at 
public  places  In  the  connty.  The  posting  of 
one  of  them  at  the  post  office  and  the  other 
at  some  pnblic  phice  In  the  town  of  Gadsden 
was  a  sufficient  compliance. 

The  evidence  further  showed  that  the  land 
was  exposed  for  sale,  and  that  the  Equitable 
Security  Company  bought  it  to  whom  a  deed 
was  executed  by  the  Equitable  Mortgage  Cbm- 
pany.  This  deed  was  signed  by  the  Equitable 
Mortgage  Company,  and  its  corporate  seal  was 
affixed  by  Charles  N.  Fowler,  president  and 
also  signed  by  Charles  N.  Fowler  and  James 
M.  Gifford,  receivers.  This  deed  was  objected 
to  by  defendant  because  it  shows  on  Its  face 
that  the  corporation  is  in  the  hands  of  a  re- 
ceiver, and  shows  no  order  of  «ourt  authoriz- 
ing the  receiver  to  make  It  Conceding  that 
the  recitals  of  the  deed  showed  at  the  date  of 
its  execution  that  the  company  was  In  the 
hands  of  a  receiver,  in  the  absence  of  an  order 
of  the  court  or  a  conveyance  by  the  company 
devesting  it  of  the  legal  title  to  the  lands  con- 
veyed by  the  mortgage,  the  legal  title  remain- 
ed in  this  company  until  It  signed  and  deliver- 
ed the  deed  to  the  Equitable  Security  Com- 
pany. 

4.  The  only  matter  of  controversy  upon  the 
trial  was  the  execution  by  defendant  and  his 
wife  of  the  mortgage  to  the  Equitable  Mort- 
gage Company,  which  purported  to  have  been 
acknowledged  by  each  of  them  before  the  pro- 
bate Judge  of  Etowah  county,  and  duly  re- 
corded. This  authorized  Its  introduction  in 
evidence.  It  was  prima  facie  a  conveyance  of 
the  lands  to  this  company,  and  shifted  the 
onus  upon  the  defendant  of  proving  such  a 
state  of  facts  as  would  overcome  the  legal 
effect  of  the  acknowledgment.  The  testimony 
offered  by  defendant  tended  to  show  that  he 
and  his  wife  never  signed  the  mortgage,  nor 
appeared  Ijefore  any  officer,  nor  made  any  ac- 
knowledgment whatever,  and  that  the  certifi- 
cate of  the  probate  judge  was  untrue.  It  fur- 
ther tended  to  show  they  executed  to  the  At- 
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lanta  Tnut  &  Banking  Company  of  Atlanta. 
Ga^  a  mortsage  about  the  date  this  one  bears 
date,  upon  which  be  obtained  a  loan  for  the 
same  amount  secured  by  this  mortgage.  The 
defendant,  on  cross-examination,  admitted 
tliat  he  executed  the  note,  the  interest  cou- 
pons secured  by  this  mortgage,  and  a  receipt 
to  the  Atlanta  Tmst  &  Banking  Company  of 
Atlanta,  Ga.,  for  "$3,708.76,  less  commissiODS 
<  as  agreed,  being  In  full  for  loan  obtained  by 
tinan  for  me  {him]  from  the  Equitable  Mort- 
gage Oompany,"  which  receipt  and  interest 
coupons  were  Introduced  In  erldence  by  plaln- 
tifb  without  objection.  The  defendant  fur- 
tho'  testified  that  on  the  30th  day  of  Septem- 
ber, 1889,  being  the  date  of  the  mortgage,  the 
land  described  In  the  mortgage  was  bis  home- 
stead, and  he  resided  on  it  with  his  family, 
and  that  "he  thought  his  dwelling  stood  on 
the  following  160  acres  of  land,  to  wit.  S.  W. 
^  of  Sec.  13,  T.  11,  R.  5."  There  was  some 
testtanony  tending  to  show  that  defendant's 
wife  signed  her  name  by  mark.  Her  signature 
to  the  mortgage  appears  to  have  been  made 
by  her  as  though  she  wrote  It  The  plalntiflT 
offered  several  witnesses  In  rebuttal,  whose 
testimony  tended  to  contradict  the  testimony 
offloed  by  the  defendant  on  every  material 
point.  In  view  of  the  admissions  by  the  de- 
fendant of  the  genuineness  of  his  signature  to 
tito  receipt  to  the  Atlanta  Tmst  &  Banking 
Oompany  and  the  Interest  coupons,  and  the 
Inqnobabnity  of  his  having  executed  a  mort- 
gage to  the  Atlanta  Trust  &  Banking  Com- 
pany, which  was  shown  to  have  been  merely 
his  agent  for  negotiating  the  loan,  to  secure  a 
deM  he  confessedly  owed  the  Bqnltable  Mort- 
gage Cbmpany,  there  was  no  error  in  permit- 
ting the  plaintiffs  to  Introduce  the  note  for  $3,- 
708.75,  executed  by  him,  which  was  secured 
by  this  mortgage. 

6.  This  brings  us  to  a  consideration  of  the 
diarges  given  in  writing  at  the  request  of  the 
appellees  and  those  refused  to  appellant. 
Cbarges  1  and  4  assert  that  \t  McClendon  and 
wife  appeared  before  the  officer,  and  acknowl- 
edged their  signatures  to  the  mortgage,  the 
mortgage  was  valid,  although  neither  of  them 
actually  signed  their  names.  The  acknowledg- 
n)ent  by  them,  if  found  to  be  true  by  the  Jury, 
was  a  sufficient  recognition  and  adoption  by 
tbem  of  the  signatures  as  their  own.  Lewis  v. 
Watson,  98  Ala.  479,  13  South.  570.  Charges 
2  and  3  given  at  the  request  of  appellees  were 
proper.  They  are  not  subject  to  the  criticism 
whidi  appellants'  counsel  contends  for.  Their 
insistence  is  that  160  acres  of  the  land  was 
the  defendants'  homestead,  and,  if  the  wife 
did  not  sign  the  mortgage,  it  was  void  as  to 
this  portion.  The  answer  to  this  Is,  the 
charges  do  not  Instruct  the  jury  as  to  the 
quantity  of  land  the  plaintiff  would  be  entitled 
to  recover,  and  the  mortgage  was  not  void  as 
to  the  remainder  of  the  tract,  even  though  she 
bad  not  signed  it.  De  Oraffenrled  v.  Clark,  75 
Ala.  425;  Marks  v.  WUson,  115  Ala.  561,  22 
South.  184.  Charges  1,  2,  and  3  refused  to 
ai^llants  were  mlsleadins,  Charge  4  was  ab- 
25  80.-3 


stracL  Charge  8  Instructs  the  Jury,  If  tfa^ 
believe  the  defendant  signed  the  mortgage,  but 
that  his  wife  did  not,  they  must  allow  the 
homestead  of  160  acres,  the  description  of 
which  la,  "S.  W.  %  of  Sec.  18,  T.  11,  R.  6." 
It  will  be  observed  that,  while  the  proof  show- 
ed that  the  defendant  thought  his  dwelling 
was  upon  this  quarter  section,  there  is  an  en- 
tire absence  of  evidence  as  to  its  value.  Pre- 
termitting a  discussion  of  the  question  as  to 
whether  or  not  the  defendant  would  have  been 
required  to  select  this  quarter  section  as  his 
homestead,  since  It  was  adjacent  to  other  lands 
sued  for,  it  is  very  dear  that  its  value  should 
have  been  shown.  The  statute  not  only  limits 
the  area  to  160  acres,  but  its  value  to  $2,000. 
Code  1896,  |  2033  (Code  1886.  i  2607).  Charge 
6  was  bad  In  many  respects.  It  instructed  the 
Jury  to  find  a  verdict  for  defendant  should 
they  believe  that  the  wife  did  not  execute  the 
mortgage.  Moreover,  it,  in  effect,  Instmcta 
them  to  find  for  the  defendant  notwithstand- 
ing they  believed  the  wife  acknowledged  her 
signature  to  the  mortgage  before  the  probate 
Judge.  Charge  7  ignored  the  principle  an- 
nounced in  Lewis  V.  Watson,  supra.  Charge  8 
was  misleading,  argumentative,  and  Invaded 
the  province  of  the  Jury.  We  find  no  error  In 
the  record.    Judgment  affirmed. 


(120  AU.  380) 

SIMS  V.  STATB. 
(Supreme  Comt  of  Alabama.    Jan.  18,  1899.) 

IKDIOTMSKT — CONVICTION    OS     Ons     CO0N* — V±»- 

lAKcs  AS  TO  OrniB  Codnts— Harhlbbs 
Emkor  —  Instbcotionb. 
■  1.  Where  one  indicted  on  two  counts,  for 
burglary  and  larceny,  is  found  guilty  of  bur- 
glary, error  In  refusing  a  requested  charge  as 
to  variance  between  the  proof  and  the  descrip- 
tion of  the  property  in  the  count  for  larceny  Is 
harmless  error. 

2.  When  others  besides  defendant  were  pro- 
ceeded against  at  the  same  time,  on  the  theory 
that  they  were  Jointly  concerned  in  the  bur- 
glarr,  a  charge  that  the  jury  must  acqnit  de- 
fendant if  they  find  that  others  may  have  as 
reasonably  committed  the  offense  is  misleading 
and  properly  refused. 

Appeal  from  circuit  court,  Lee  cotmty;  J. 
M.  Carmlchael,  Judge. 

The  appellant,  Jordan  Sims,  was  tried  un- 
der an  indictment  charging  him,  in  separate 
counts,  with  burglary  and  grand  larceny,  was 
convicted  of  burglary,  and  sentenced  to  the 
penitentiary  for  2%  years,  and  appeals.  Af- 
firmed. 

The  count  In  the  indictment  charging  bur- 
glary described  the  article  stolen  as  being 
different  denominations  of  the  currency  of 
the  United  States,  of  the  aggregate  value  of 
$76.  The  evidence  for  the  state  was  circum- 
stantial, and  showed  that  there  were  other 
persons  besides  the  defendant  suspected  of 
the  offense  charged.  The  evidence  for  the 
defendant  tended  to  show  that  he  did  not 
commit  the  offense  charged  In  the  Indict- 
ment Under  the  opinion  in  this  case,  it  Is 
unnecessary  to  set  oat  In  detail  the  facts  of 
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the  case  and  the  MTeral  rnllngB  of  tbe  trial 
court  upon  the  evidence.  Among  the  charges 
requested  by  the  defendant,  and  to  the  refus- 
al to  give  each  of  which  he  separately  ex- 
cepted, were  the  following:  (10)  "If,  from  the 
evidence,  the  Jury  shall  find  that  others  than 
the  defendant  may  as  reasonably  have  com- 
mitted the  offense  charged,  then  the  defend- 
ant should  not  be  found  guilty;  and  if  'the 
Jury,  from  the  evidence,  have  a  reasonable 
doubt  of  that  fact,  the  defendant  should  be 
acquitted,  and  the  verdict  should  be,  "Not 
guUty.' "  a?)  "If  the  Jury  beUeve  from  the 
evidence  that  the  drcnmstancea  of  this  case 
are  such  as  to  show  that  others  may  Just  as 
well  have  committed  the  offense  as  the  de- 
fendant, then  tbe  defendant  Is  not  guilty." 

Wm.  0.  Fitts,  Atl7.  Oea,  for  tbe  State. 

McCLBLIiAN,  O.  J.  The  Indictment  con- 
tained two  counts.  The  first  charged  bur- 
glary; the  second,  grand  larceny.  The  jury 
found  the  defendant  guilty  of  burglary  under 
the  first  count  On  this  state  of  case,  the 
rulings  of  the  court  upon  charges  requested 
by  the  defendant  having  reference  to  a  8Ui>- 
posed  variance  between  the  description  of 
the  property  alleged  to  have  been  stolen  in 
the  second  count  and  the  evidence,— as,  for 
Instance,  that  the  count  charged  larceny  of 
treasury  notes,  and  the  evidence  showed  lar- 
ceny of  silver  certificates,— if  abstractly  er- 
roneous. Involved  no  Injury  to  the  defendant, 
and  will  therefore  not  avail  to  reverse  tbe 
Judgment  Code  1896,  {  4333.  It  is  there- 
fore of  no  consequence  whether  charges  15, 
18,  19,  and  20,  requested  by  the  defendant, 
and  refused,  were  correct  statements  of  the 
law  or  not    . 

Others  besides  the  defendant  were  suspect- 
ed of  the  offense  charged  in  this  Indictment, 
and  prosecuted  therefor  (it  the  same  time 
that  defendant  was  proceeded  against  on  the 
theory  that  they  and  the  defendant  were 
Jointly  concerned  In  the  alleged  criminal  act 
Under  these  circumstances,  a  charge  that 
the  Jury  must  acquit  the  defendant  If  they 
find  that  others  may  have  as  reasonably  com- 
mitted the  offense  as  the  defendant  or  may 
Just  as  well  have  committed  it,  Is,  to  say  the 
least,  misleading  and  confusing.  The  Jury 
may  well  have  found  that  there  was  as  much 
reason  for  believing  that  the  other  parties 
proceeded  against  committed  the  offense  as 
that  the  defendant  did,  and  at  the  same  time 
have  had  no  reasonable  doubt  that  the  de- 
fendant was  guilty.  They  might  have  found 
that  the  defendant  and  the  others  were  Joint- 
ly implicated  in  the  criminal  act  alleged.  It 
was  doubtless  upon  these  considerations  that 
the  court  properly  refused  charges  16  and  17, 
requested  by  the  defendant 

It  must  be  confessed  that  the  evidence 
against  the  defendant  was  not  entirely  satis- 
factory to  the  conclusion  of  his  guilt  but 
it  was  quite  sufficient  for  submission  to  the 
Jury  on  that  inquiry;  and  the  court  did  not 


err  In  refusing  to  glTe  the  affirmative  charge 
on  the  whole  indictment,  nor  the  affirmative 
charge  on  the  count  for  burglary,  requested 
by  the  defendant 

We  have  examined  the  several  rulings  of 
the  trial  court  on  the  competency  of  testi- 
mony to  which  exceptions  were  reserved,  and 
find  them  so  patently  free  from  error  as  not 
to  require  discussion.  The  Judgment  of  the 
circuit  court  must  be  affirmed.    Affirmed. 


(U2  Ala. 
SOUTHERN  RY.  CO.  t.  GUTTON. 
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(Supreme  Court  of  Alabama.    Jan.  17,  1890.) 

Master  and   Servakt  —  Ikjcbt   to   iiSRyAHV— 

Scops  or  Emploihikt— NcoLisiixoa — Assoitp- 

TION  OF  Risk  — COSTRIBDTOBT  NEeLIOESOa  — 
PlBADINO— BVIDENCB — QCESTIOK  VOK  JOBT— AP- 
PEAL—PrESDIIPTIOMS. 

1.  In  an  action  to  recover  for  injuries  caused 
by  the  derailment  of  a  hand  car,  an  allegation 
that  the  accident  waa  caused  by  the  fact  that 
the  "said  hand  car  was  out  of  plumb"  la  suffi- 
ciently specific. 

2.  In'  an  action  to  recover  for  injuries  caused 
by  the  derailment  of  a  hand  car,  an  allegation 
that  the  accident  was  caused  by  the  fact  that 
"the  said  hand  car  was  so  improperly  adjusted 
that  it  was  likely  to  jumo  or  be  thrown  froin 
the  track"  is  sufficiently  specific. 

3.  In  an  action  to  recover  for  injuries  caused 
by  the  derailment  of  a  hand  car,  an  allegation 
in  a  plea  that  plaintiff  was  negligent  in  that 
he  failed  to  nse  due  care  for  Eis  own  safety 
after  he  became  aware  of  the  danger  of  the  ac- 
cident is  a  mere  general  averment  of  negli- 
gence, and  therefoEe  insufficient 

4.  In  an  action  to'  recover  for  injuries  caused 
by  the  derailment  of  a  hand  car,  an  allegation 
in  a  plea  that  plaintiff  voluntarily  incurred  the 
danger  of  tbe  accident  which  caused  the  injury 
amounts  merely  to  an  assertion  that  plaintiff's 
action  was  without  compulsion,  and  is  not  a 
suffldent  allegation  of  an  assumption  of  the 
risk. 

6.  Where  demurrers  to  insnfBcient  pleas  do 
not  appear  in  the  transcript  it  will  be  pre- 
snmed  that  they  were  on  proper  groanda. 

6.  Allegations  that  the  derailment  of  a  hand 
car  was  caused  by  the  fact  that  it  was  out  of 
plumb,  and  improperly  adjoated,  are  not  sup- 
ported by  testimony  of  the  section  foreman 
that  a  few  months  before  the  accident  he 
thought  the  car  waa  out  of  repair,  and  applied 
for  a  new  one,  but  had  afterwards  concluded 
differently;  that  his  real  reason  for  applying 
for  a  new  car  waa  that  the  old  one  was  too 
slow,  but  that  after  tests  of  speed,  he  decided 
that  nothing  was  the  matter  with  it 

7.  Plaintiff  is  not  entitled  to  recover  for  in- 
juries caused  by  the  derailment  of  a  band  car, 
under  allegations  that  the  accident  was  caused 
by  the  fact  that  the  car  was  out  of  plomb, 
and  was  improperly  adjusted,  without  proof  of 
the  alleged  defects,  and  also  that  they  caused 
the  accident. 

8.  A  section  hand  belonfdng  to  a  gang  under 
one  foreman,  who  is  injured  while  engaged, 
voluntarily  and  without  orders  from  his  fore- 
man, in  assisting  another  gang  under  another 
foreman,  is  not  within  the  scope  of  his  em- 
ployment and  cannot  recover. 

9.  Where  two  gangs  of  section  hands  are 
working  at  a  wreck,  and  one  foreman,  under  in* 
structions  of  the  superintendent  in  charge  of 
the  work,  ordered  one  of  his  men  to  assist  the 
gang  under  the  other  foreman  in  doing  a  par- 
ticular piece  of  work,  such  man  is  within  the 
scope  of  bis  employment,  so  that  he  may  re- 
cover for  injuries  received  while  so  employed. 

10.  And  the  fact  that  the  foreman  whom  he 
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was  directed  to  aaatot  wai  nnaware  of  sndi  dl- 
rections  would  not  affect  the  relationa. 

11.  The  refusal  to  anbmit  to  the  jury  a  mate- 
rial issue,  on  which  the  evidence  is  conflicting, 
is  error. 

12.  A  section  gang  placed  a  set  of  trucks  upon 
the  track  behind  a  hand  car,  and  allowed  them 
to  coast  down  a  heavy  grade,  behind  the  car. 
Btid,  that  whether  one  of  the  gang,  who  knew 
sacfa  «  proceeding  to  be  dangerous,  assumed  the 
risk  of  an  injury  resulting  from  it,  was  for  the 
jniy. 

13.  A  section  gang  placed  a  set  of  trucks  on 
the  track  behind  a  hand  car,  and  allowed  them 
to  coast  down  a  heavy  grade  behind  the  car. 
The  car  was  derailed,  and  one  of  the  men  was 
injured  in  the  resulting  collision  with  the 
tmcka.  Btid,  that  whether  the  Injury  was 
caiued  by  negligence  of  the  foreman  of  the 
gang  was  for  the  jury. 

14.  And  whether  the  injured  man  was  negli- 
grent  was  also  for  the  jury. 

15.  Where  there  is  doubt  as  to  the  manner 
in  wiiieh  the  derailment  of  a  hand  car  occnrred, 
evidence  relating  to  the  condition  of  the  car  is 
relevant. 

Appeal  from  city  conrt  of  Birmingham;  W. 
W.  WUkerson,  Jndge. 

Action  by  Charles  H.  Onyton  against  the 
Sonttaem  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Tlila  action  was  brought  to  recover  dam- 
ages for  personal  injuries  to  the  plaintiff,  al- 
leged to  bave  beoi  caused  by  reason  of  the 
negligence  of  the  defendant  The  complaint 
contained  five  counts.  The  first  count,  after 
allying  that  the  defendant  was  a  railroad 
company  operating  a  railroad,  and  that  the 
pinjnHff  was  in  the  employ  of  the  defendant 
in  the  capacity  of  a  section  liand,  and  was. 
so  engaged  at  the  time  of  the  accident,  then 
aUeges  that  while  so  engaged  it  became  the 
dnty  of  plaintiff  to  be  upon  a  liand  car  operat- 
ed by  the  defendant  on  its  road,  while  the 
same  was  in  motion,  and  that  a  pair  of 
trucks,  consisting  of  two  pairs  of  wheels, 
while  foUowlng  said  Iiand  car  down  a  grade 
upon  the  road  of  defendant's  track,  col- 
lided with  said  car,  and  the  hand  car  was 
thrown  from  the  track,  and,  as  the  proxi- 
mate cooaeQuence  thereof,  the  plaintiff's  foot 
was  broken,  mashed,  and  lacerated,  from  the 
effects  of  which  Injury  the  plaintiff  was 
crippled,  and  rendered  permanently  less  able 
to  work  than  before.  The  first  count  then 
alleges  the  negligence  as  follows:  "Plaintiff 
avers  that  said  car  was  thrown  or  jumped 
from  tlie  track  as  aforesaid,  and  plaintiff's 
said  injuries  and  damages  were  caused  by 
reason  of  defects  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected 
with,  or  used  In,  the  said  business  of  de- 
fendant, which  said  defects  arose  from,  or 
had  not  been  discovered  or  remedied  owing 
to,  the  negligence  of  defendant,  or  of  some 
person  In  the  service  of  defendant,  and  in- 
trusted by  It  with  the  dnty  of  seeing  that  the 
ways,  works,  machinery,  or  plant  were  in 
proper  condition,  vis.  the  track  at  said  place 
of  derailment  was  not  sufficiently  firm, 
strong,  and  In  line."  In  the  second. and  third 
counts  the  plaintlfl  adopted  all  of  the  first 


count,  dovm  to  and  Indndlng  tbe  word  "rla.," 
and  then  In  the  second  count  it  averred  that 
"said  hand  car  was  out  of  plumb,"  and  in 
the  third  count  averred  that  "the  said  hand 
car  was  so  improperly  adjusted  that  it  was 
likely  to  jump  or  be  thrown  from  the  track." 
In  the  fourth  count  the  plaintiff  adopted  the 
prefatory  averments  of  the  first  count,  and 
then  further  averred  "that  said  car  was 
thrown  or  jumped  from  the  track  as  afore- 
said, and  plaintiff's  said  injuries  and  dam- 
ages were  caused  by  reason  of  the  negligence 
of  a  person  in  the  service  or  employment  of 
defendant,  who  had  superintendence  intrust- 
ed to  him,  while  in  the  exercise  of  such  su- 
perintendence, viz.:  One  HUon,  a  section 
boss  of  defendant,  negligently  caused  or  al- 
lowed said  wheels  to  follow  said  hand  car 
down  grade  as  aforesaid,  without  proper  and 
sufliclent  care  and  precaution  to  prevent  said 
wheels  from  colliding  with  said  hand  car." 
To  the  fifth  count  the  defendant's  demurrers 
were  sustained,  and  it  is  therefore  unneces- 
sary on  this  appeal  to  set  out  the  allegations 
of  said  cotmt.  The  defendant  demurred  to 
the  second  and  third  counts  of  the  complaint 
upon  the  foUowlng  grounds:  "(1)  Because 
the  defect  complained  of  is  not  sufficiently  set 
forth  therein;  (2)  because  it  la  not  averred 
with  sufficient  certainty  wherein  said  hand 
car  was  defective."  This  demurrer  was  ov- 
erruled, and  the  defendant  duly  excepted. 
Thereupon  the  defendant  pleaded  the  general 
issue,  and  the  following  special  pleas:  "(2) 
And,  for  further  answer  to  each  of  said  first 
and  fourth  counts  of  the  complaint,  defendant 
says  that  the  plaintiff  was  himself  guilty  of 
contributory  negligence,  in  this:  that  he  fail- 
ed to  use  due  and  proper  care  for  bis  own 
safety  after  be  tiecame  aware  of  tbe  danger 
of  a  collision  of  said  wheels  with  said  car, 
by  reason  whereof  he  suffered  tbe  injury 
complained  of.  (3)  Defendant,  further  an- 
swering each  of  said  first  and  fourth  counts, 
says  that  the  plaintiff  voluntarily  incurred 
the  danger  of  collision  which  resulted  in  hit 
injury,  by  reason  whereof  he  sustained  the 
injury  complained  of.  (4)  Defendant,  further 
answering  each  of  said  first  and  fourth 
counts  of  the  complaint,  says  that  the  plain- 
tiff, with  knowledge  or  notice  of  the  danger 
of  collision  between  said  wheels  and  said 
car,  voluntarily  remained  on  said  car  in  a 
place  of  danger,  by  reason  whereof  he  sus- 
tained the  injury  complained  of."  "(6)  De- 
fendant, for  further  answer  to  tbe  complaint 
and  to  each  count  thereof,  says  that  the 
plaintiff  was  aware  of  the  fact  tliat  the  said 
trucks  were  on  the  track  behind  said  lever 
car,  and  were  following  it,  and  tliat  they 
were  to  be  propelled  In  that  condition,  and 
that  it  was  dangerous  and  unsafe  to  do  so, 
and  daugeroBB  and  imsafe  for  him  to  then 
and  there  ride  on  said  lever  car  on  its  trip 
down  said  grade,  but  he.  negligently  got  upon 
said  car,  and  negligently  did  ride  thereon,  and 
thereby  voluntarily  incurred  tbe  risk  of  in- 
jury to  himself,  and  that  bis  doing  so  proxl- 
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matdy  contrlbnted  to  his  Injury.  (7)  Defend- 
ant, for  further  answer  to  the  complaint  and 
to  each  count  thereof,  says  that  the  plaintiff, 
Tvlth  knowledge  or  notice  of  the  danger  of  col- 
lision between  said  wheels  and  said  car,  toI- 
untarlly  and  negligently  remained  on  said 
car  In  a  position  which  waa  unsafe  and  dan- 
gerous, whereby  and  by  reason  whereof  he 
was  injured."  In  the  Judgment  entry  It  Is 
recited  that  demurrers  to  the .  second  and 
third  pleas  were  sustained,  and  demurrers 
to  the  sixth  and  seventh  pleas  were  overrul- 
ed, but  these  demurrers  do  not  appear  in  the 
record. 

On  the  trial  of  the  cause,  the  evidence 
showed  that  the  plaintiff  waa  In  the  employ- 
ment of  the  defendant  as  a  section  hand,  and 
was  In  the  squad  controlled  by  bis  brother, 
Z.  D.  Guyton,  who  was  a  section  foreman; 
that  on  the  day  of  the  accident  said  J.  D. 
Guyton,  W.  H.  Hlxon,  and  one  Brooks,  three 
section  foremen,  together  with  their  section 
bands,  were  at  work  at  a  wreck  which  had 
occurred  In  the  section  presided  over  by  W. 
B.  HIzon;  that,  during  the  work  In  the  ad- 
justment of  said  wreck,  It  was  necessary  to 
have  the  trucks  of  a  pole  car,  which  bad 
been  left  on  the  side  of  a  track  by  Section 
Foreman  J.  D.  Guyton;  that  plaintiff  knew 
where  said  trucks  had  been  left,  and  that  he 
went  with  Section  Foreman  Hizon  and  some 
of  his  men  on  the  hand  car,  known  as  a  "le- 
ver car,"  to  show  them  where  said  trucks 
were;  that  the  trucks  were  placed  on  the 
track  Immediately  behind  the  lever  car,  with- 
out being  coupled  or  connected  with  It;  that, 
as  they  started  back  to  the  scene  of  the 
wreck,  they  were  on  a  down  grade  (described 
by  some  of  the  witnesses  as  a  "heavy  down 
grade"),  and  the  trucks  followed  the  lever 
car  of  their  own  momentum;  that  the  plain- 
tiff was  standing  on  the  back  of  the  lever 
car,  and,  after  going  about  a  quarter  of  a 
mile,  the  lever  car  Jumped  the  track,  at 
which  time  the  trucks  following  it  collided 
with  It,  and  in  the  accident  the  plaintiff  suf- 
fered the  Injuries  complained  of. 

W.  E.  Hizon,  the  section  foreman,  as  a 
witness,  testified  that  he  had  no  control  over 
the  plaintiff,  and  was  not  authorized  to  give 
him  any  orders,  and  that  the  plaintiff  volun- 
teered to  show  htm  where  the  trucks  were, 
and,  without  being  requested,  assisted  his 
(Hlxon's)  squad  In  placing  the  trucks  on  the 
track. 

J.  D.  Guyton,  as  a  witness,  testified  that 
he  and  the  other  two  section  foremen  were 
under  the  control  of  Road  Supervisor  Nelson, 
and  that  Nelson  histructed  Guyton  to  send 
his  squad  of  men  to  work  under  Foreman 
Hlzon  at  the  wreck;  all  of  the  section  bands 
being  instructed  that  they  must  do  whatever 
said  Hizon  instructed  them  to  do. 

The  plaintiff,  aa  a  witness  In  his  own  be- 
half, testified  that  while  he  waa  at  work  at 
tbe  scene  of  the  wreck,  under  such  Instruc- 
tions from  Section  Foreman  Guyton,  he  was 
asked  by  Hlxon  to  go  with  his  men  to  show 


him  where  the  trucks  were,  and  that  It  was 
In  obedience  to  this  direction  from  Hlzon  that 
he  was  on  the  hand  car  at  the  time  of  the  ac- 
cident. The  other  facts  of  the  case  necessary 
to  an  understanding  on  the  present  appeal  are 
sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  plaintiff,  gave 
to  the  Jury  the  following  written  charge:  "Un- 
less the  Jury  believe  from  the  evidence  that 
It  was  so  obviously  dangerous  to  ride  on  the 
hand  car,  under  tbe  circumstances  under 
which  plaintiff  rode,  tiiat  a  man  of  ordinary 
prudence  would  not  have  undertaken  the  risk, 
and  if  the  Jury  further  believe  from  the  evi- 
dence that  in  so  riding  plaintiff  was  in  the  due 
performance  of  his  duty  aa  an  employe  of 
defendant,  then  so  riding  on  said  car  would 
not,  of  itself,  prevent  plaintiff  from  recovering 
a  verdict  In  this  case."  The  defendant  sep- 
arately ezcepted  to  the  giving  of  this  charge, 
and  also  separately  ezcepted  to  the  court's 
refusal  to  give  each  of  the  following  charges 
requested  by  it:  (1)  "It  the  Jury  beUeve  the 
evidence  in  this  case,  they  must  find  a  verdict 
for  the  defendant."  (3)  "If  tbe  Jury  beUeve 
the  evidence  in  this  case,  they  must  find  a 
verdict  for  the  defendant  on  the  second  count 
of  the  complaint"  (4)  "If  the  Jury  beUeve  aU 
the  evidence  in  this  case,  they  must  find  a 
verdict  for  the  defendant  on  the  third  count  of 
the  complaint"  (5)  "If  the  Jury  believe  the 
evidence  In  this  case,  they  must  find  a  verdict 
for  the  defendant  on  the  fourth  count  of  the 
complaint"  (6)  "If  the  Jury  believe  from  the 
evidence  that  plaintiff  assisted  In  placing  the 
wheels  on  the  track  of  the  railroad  in  tbe 
rear  of  the  hand  car,  and  that  he  knew  that 
this  was  a  dangerous  thing  to  be  done,  and 
that  nevertheless  be  did  it  and  subsequently 
rode  on  the  hand  car,  and  that  the  wheels 
which  were  so  placed  on  the  track  caused  the 
derailment  of  the  hand  car,  and  the  Injury  to 
the  plaintiff,  they  must  find  a  verdict  for  the 
defendant"  (9)  "The  court  charges  the  Jury 
that,  under  the  evidence  in  this  case,  tbe 
plaintiff  was  himself  guilty  of  prozlmate  con- 
tributory negligence,  and  cannot  recover  a  ver- 
dict against  the  defendant"  (10)  "The  court 
charges  the  Jury  that  if  they  believe  from  the 
evidence  that  the  plaintiff  was  under  the  man- 
agement and  control  of  J.  D.  Guyton,  and  not 
of  Hlzon,  and  that  plaintiff  volunteered  his 
services,  Just  before  he  was  hurt  to  Hlxon, 
and,  while  so  engaged  with  Hlzon  in  volun- 
tary service,  was  injured,  he  cannot  recover 
in  this  action  against  the  defendant"  (11) 
"The  court  charges  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  ordinarily,  and  up 
to  the  time  when  the  plaintiff  started  out  with 
Hlxon  to  get  the  wheels,  the  plaintiff  was  a 
member  of  J.  D.  Guyton's  crew,  and  imder 
his  control,  and  subject  to  his  orders  or  con- 
trol, and  that  in  going  with  Hlzon's  crew  to 
get  the  wheels,  and  in  and  about  doing  the 
work  of  removing  the  wheels  and  being  on 
the  car,  and  doing  the  service  he  was  engaged 
in  when  Injured,  be  was  a  mere  volunteer. 
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performing  service  for  the  accommodation 
merely  of  Hlxon,  tbelr  verdict  must  be  for  the 
defendant" 

There  were  verdict  and  Judgment  for  the 
plaintiff,  asseeslng  hla  damages  at  $1,4B0. 
The  defendant  appeals,  and  assigns  as  error 
the  several  mllngs  of  the  trial  court  to  which 
exceptions  were  reserved. 

Smith  &  Weatberly,  for  appellant 

SHARPE,  J.  Thia  action  was  brought  bj 
appellee,  under  the  statute  known  as  the  "Em- 
ployera'  Act,"  to  recover  for  Injuries  sustained 
by  him  while  engaged  In  operating  a  hand  car, 
which  Injuries  are  alleged  to  have  resulted 
from  negligence  Imputable  to  the  appellant,  by 
whom  he  was  employed.  The  complaint  con- 
tains five  counts,  which  vary  only  In  respect 
to  the  kind  of  negligence  averred  as  having 
caused  the  Injury.  A  demurrer  was  Inter- 
posed to  each  the  second,  third,  and  fifth 
counts,  and  those  to  the  second  and  third 
counts,  respectively,  were  overruled,  and  that 
to  the  fifth  count  was  sustained.  The  genera! 
Issue  and  several  special  pleas,  each  setting 
np  contributory  negligence,  were  Interposed  to 
the  first,  second,  third,  and  fourth  counts,  re- 
spectively. On  the  trial  the  defendant  re- 
quested a  general  affirmative  charge  In  Its 
favor  as  to  the  whole  case,  and  sepaiSately  as 
to  each  of  the  counts  1,  2,  3,  and  4,  of  which 
charges  that  relating  to  the  first  count  was 
given  by  the  court,  and  those  relating  to  the 
whole  case  and  to  the  second,  third,  and  fourth 
counts,  respectively,  were  refused. 

Counts  2  and  S  of  the  complaint  are,  under 
our  system  of  pleading,  sufficiently  specffic  In 
reqpect  to  the  defects  alleged  to. have  caused 
the  accident,  -and  therefore  were  not  subject 
to  the  demurrers.  Railway  C!o.  v.  Cbambliss, 
97  Ala.  171,  11  South.  897;  Ballway  Co.  v. 
Davis,  92  Ala.  307,  9  South.  252. 

Flea  2  avers,  as  a  mere  naked  conclusion, 
the  want  of  due  care  on  the  part  of  the  plaln- 
tlfl,  which  is  equivalent  only  to  a  general 
averment  of  negligence,  and  was  therefore  In- 
sufficient 

The  averment  of  plea  8,  that  the  plaintiff 
voluntarily  incurred  the  danger  of  collision, 
taken  in  a  usual  sense  and  In  the  sense  that 
win  be  accorded  to  it  as  against  the  pleader, 
asserts  no  more  than  that  the  plaintiff's  action 
was  without  compulsion,  which  falls  short  of 
showing  an  Intentional  assumption  by  him  of 
an  obvious  risk. 

The  demurrers  to  these  pleas  do  not  ap- 
Itear  in  the  transcript  but  in  such  case  we 
win  presume  that  they  were  upon  proper 
grounds.  Hodge  v.  Tufts,  115  Ala.  366,  22 
South.  422. 

The  evidence  is  not  sufflclent  to  support 
the  second  and  third  counts  of  the  complaint 
The  nearest  approach  to  proof  of  the  defects 
alleged  to  have  caused  the  derailment  of  the 
car  appears  In  the  testimony  of  the  witness 
Hizon,  to  effect  that  within  a  few  months 
prior  to  the  accident  he  had  thought  and  stat- 


ed that  the  car  was  out  of  plmAb  or  out  of 
repair,  and  had  applied  for  a  new  car,  but 
that  he  had  afterwards  concluded  differently, 
and  could  not  say,  as  matter  of  fact  or 
opinion,  that  It  was  out  of  plumb  or  out  of 
repair;  that  his  real  reason  for  applying  for 
a  new  car  was  that  this  one  did  not  run  as 
fast  as  he  desired,  but  upon  subsequent  tests 
of  speed,  he  fully  decided  that  there  was 
nothing  the  matter  with  the  car,  and  that 
there  might  or  might  not  have  been.  The 
appellee  was  not  entitled  to  recover,  under 
the  second  or  tiilrd  counts,  without  proof  of 
the  alleged  defect,  and  also  of  Its  causal  con- 
nection with  the  Injury,  neither  of  which  facts 
are  here  shown,  and  therefore  there  was  error 
in  refusing  charges  numbered  3  and  4  request- 
ed by  appellant 

Appellant's  charges  Xos.  10  and  11  should 
have  been  given.  If  an  employ^  quits  the 
work  assigned  to  him  by  his  employer,  and 
voluntarily  undertakes  to  do  work  about 
wlilch  be  had  no  duties  to  perform  by  vir- 
tue of  the  contractual  relation  existing  be- 
tween him  and  his  employer,  then,  while  such 
condition  exists,  the  duty  growing  out  of  that 
relation  <tf  using  care  for  his  safety  does  not 
rest  on  the  employer.  Therefore  the  rule  ob- 
tains that,  to  bold  an  employer  liable  as  such 
for  Injury  resulting  from  a  breach  of  such 
duty.  It  must  appear  that  the  employ^  was, 
at  the  time  of  the  Injury,  acting  within  the 
scope  of  his  employment  Railway  Co.  v. 
Propst,  86  Ala.  203,  4  South.  711.  Su(A 
scope,  however,  would  Include  work  special- 
ly assigned  to  him  by  the  employer,  as  well 
as  that  upon  which  he  was  usually  employed. 

In  the  testimony  of  the  witness  Hlxon 
there  was  evidence  tending  to  show  that 
plaintiff  was  a  mere  volunteer  In  the  opera- 
tion of  the  hand  car  and  trucks,  while,  on  the 
other  hand,  there  was  evidence  tending  to 
show  that  he  was  employed  by  appellant  to 
work  as  a  section  hand  on  Its  roadbed;  that 
he  had  been  working  under  Foreman  3.  D. 
Onyton  on  the  section  adjoining  the  one  upon 
which  he  was  then  working;  that  on  the 
day  of  the  Injury  J.  D.  Guyton,  by  direction 
of  Supervisor  Nelson,  who  had  control  of  the 
foremen  and  crews  of  both  sections,  sent  ap- 
pellee to  work  under  Foreman  Hlxon  on  his 
section,  where,  pursuant  to  his  directions,  he 
was  so  working  when  Injured.  If  such  was 
the  true  condition.  It  could  not  be  held  that 
appellee  was  acting  out  of  the  scope  of  his 
employment,  nor  did  ignorance  of  those  di- 
rections on  the  part  of  Hlxon  affect  the  real 
relation  existing  between  the  plaintiff  and 
defendant  nor  the  relation  in  which  he,  as 
superintendent,  stood  to  the  plaintiff,  if  he 
was  in  fact  exercising  superintendence.  The 
inquiry  as  to  whether  the  appellee  was  such 
volimteer  being  a  material  one,  and  the  tes- 
timony being  in  conflict  thereon,  It  was  prop- 
er to  be  submitted  to-  the  Jury,  as  requested 
by  diarges  10  and  11. 

Charge  6  relates  to  the  defense  of  contrib- 
utory negligence,  and  may  be  considered  te- 
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gether  with  ttw  other  charKO  u  to  which  er- 
ror Ib  assigned,  since,  If  it  be  held  good.  It 
would  seem  to  follow  that  the  defendant  waa 
entitled  to  the  general  afflrmatlTe  charge  aa 
to  the  whole  case.  An  employfi  is  held  by 
the  law  to  the  use  of  ordinary  c^re  for  his 
own  safety;  so  that,  If  he  Tolnntarlly  under- 
takes to  do  work  attended  with  danger  which 
Is  obvious,  he  Impliedly  assumes  the  risk  In- 
volved In  Its  execution.  It  does  not  follow, 
however,  that  he  Is  guilty  of  negligence  in 
working  merely  because  he  knows  the  work 
to  be  dangerous,  without  regard  to  the  degree 
of  danger  and  risk  Involved,  nor  unless  it  be 
of  a  degree  which  would  ordinarily  deter  one 
of  ordinary  prudence  from  the  undertaking. 
Iron  Co.  V.  Andrews,  114  Ala.  243,  21  South. 
440;  Eureka  Co.  v.  Bass,  81  Ala.  200,  8 
South.  210.  The  rule  requiring  the  exercise 
of  ordinary  prudence  applies  in  determining 
the  question  of  negligence  on  the  part  of  the 
plaintiff,  and  it  also  applies  In  fixing  the 
charge  of  negligence  upon  the  defendant,  but 
with  this  additional  consideration  that.  In  the 
matter  of  Investigating  a  risk  which  Is  not 
plainly  apparent  in  the  nature  of  the  work, 
the  employer  and  employ^  do  not  always 
stand  on  the  same  footing,  since  the  employ^ 
may  to  some  extent  rely  upon  the  Judgment 
of  the  employer  or  of  a  superior  in  the  same 
service^  Cook  t.  Ballroad  Co.,  84  Minn.  45, 
24  N.  W.  811;  Bussell  ▼.  Bailroad  Co.,  82 
Minn.  230,  20  N.  W.  147;  7  Am.  &  Eng.  Bnc. 
Law,  423;  Wood,  Mast  &  S.  718  et  seq.  This 
principle  Is  applicable  In  this  case,  in  connec- 
tion with  the  plaintUTs  testimony  to  the  ef- 
fect that  the  foreman  told  him  that  the  trans- 
action In  question  was  not  dangerous.  Wheth- 
er so  sending  the  trucks  involved  much  or 
little  danger  depended  mainly  upon  the  grade 
by  which  the  road  descended,  which  does  not 
appear  from  the  evidence  more  definitely  than 
by  the  statement  of  a  witness  that  It  was  a 
"very  heavy  grade,"  together  with  such  in- 
ferences as  may  be  drawn  from  the  state- 
ment of  a  witness  to  the  effect  that  the  truck 
ran  down  by  its  natural  force  at  a  speed  of 
five  or  six  miles  per  hour.  The  principle  ap- 
plicable to  such  facts  Is  that  which  leaves  the 
question  of  negligence  to  the  Jury,  though  the 
facts  be  undisputed,  where  the  Inference  to 
be  drawn  from  them  is  uncertain. 

Charge  6,  whether  considered  abstractly  or 
with  reference  to  the  evidence,  would  Impute 
to  the  idalntlff  contributory  negligence  upon 
the  hypothesis  merely  that  he  knew  the  un- 
dertaking to  be  dangerous,  without  regard  to 
the  degree  of  danger  apparent,  and  was  prop- 
erly refused. 

There  waa  evidence  tending  to  show  that 
iMTpellee's  foot  was  Injured  by  the  truck, 
which,  by  the  foreman's  direction,  followed 
the  hand  car  down  the  grade,  without  means 
for  controlling  Its  descent.  In  view  of  this 
phase  of  the  testimony,  and  of  all  the  cir- 
cumstances In  proof.  It  was  proper  to  submit 
the  questions  arising  under  the  fourth  count 
of  the  complaint,  as  well  aa  the  question  of 


contributory  negUgenee^  to  the  eonsMientiaa 
of  the  Juiy. 

The  manner  in  which  the  accident  oocnrred 
is  in  doubt,  and  the  evidence  relating  to  the 
condition  of  the  hand  car  was  relevant  upon 
that  Inquiry.  For  the  errors  mentioned  the 
Judgment  Is  reversed,  and  the  cause  n- 
manded. 


(US  Ala.  «») 
OLDACBB  v.  STUABT.t 
(Supreme  Court  of  Alabama.    Jan.  17,  1880.) 
BiiiLS  AKD  Notes — Detbnbb — Want  or  Comsiseb- 

ATIOX— GKATDITOCS  MoTC— EHrOBOEMEST. 

1.  Bepeated  promises  to  pay  do  not  prevent 
the  maker  from  insisting  that  there  was  no 
consideration  for  his  note. 

2.  A  note  given  volnntarily,  wlthont  any  con- 
sideration, cannot  be  enforced  hy  the  original 
payee. 

Appeal  from  cbrcuit  court,  Morgan  oonnty; 
H.  C.  Speake,  Judge. 

Action  by  J.  B.  Stuart  against  W.  H.  Old- 
acre.  From  a  Judgment  for  pUlntifl,  defend- 
ant appeals.    Beversed. 

W.  B.  Francis,  for  appellant  B.  W.  God- 
bey,  for  appellee. 

HABALSON,  J.  Suit  by  appdlee,  plaintiff 
below,  against  appellant,  the  defendant,  on  a 
promissory  note  for  $823.79,  dated  10th  0(c- 
tober,  1898,  payable  10  days  after  date.  It 
was  tried  by  and  before  the  presiding  Judge, 
a  Jury  having  been  waived,  resulting  In  a 
finding  and  Judgment  In  favor  of  the  plaintiff. 

There  was  no  conflict  in  the  evidence  be- 
tween the  plaintiff  and  the  defendant  on  the 
main  question  at  Issue.  The  contract  out  of 
which  the  note  grew  was,  that  the  plaintiff, 
who  lived  at  Decatur,  Ala.,  should  furnish, 
which  he  did,  $1,600  worth  of  goods  to  de- 
fendant, which  he  was  to  sell  at  Milton's  Bluff 
In  Lawrence  cotmty.  The  defendant  was  to 
bear  all  the  expenses  of  the  business,  Indnd- 
Ing  house  rent,  was  to  sell  the  goods  and  re- 
ceive one-half  of  the  profits  for  his  services. 
About  two  months  after  the  goods  were  sent 
by  plaintiff  to  defendant,  and  placed  In  store 
at  the  place  at  which  they  were  to  be  sold, 
the  storehouse  and  the  goods  were  destroyed 
by  fire,  without  any  fault  or  neglect,  so  far 
as  Is  made  to  appear,  on  the  part  of  defend- 
ant Defendant  had  sold  some  of  the  goods, 
and  a  few  days  before  the  fire,  he  sent  plain- 
tiff $100  of  the  proceeds  of  their  sale.  The 
defendant  testified  that  the  goods  belonged  to 
the  plaintiff,  and  he  had  no  Interest  in  them, 
and  got  one-half  of  the  profits  for  his  services; 
and  the  plaintiff  testified  to  nothing  In  con- 
flict with  this  statement  He  also  testified, 
that  a  few  days  after  the  goods  were  destroy- 
ed, he  agreed  to  pay  the  plaintiff  one-half  the 
value  of  the  same  and  gave  him  a  paper  writ- 
ing to  that  effect 

The  plaintiff  testified,  that  this  paper,  which 
he  called  the  "first  note,"  was  payable  In 

i  Behearing  denied  Febraary  8,  1889. 
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three  Installments,  the  first  for  $200,  payable 
In  February,  1895,  the  second  for  same 
amount,  payable  In  April  following,  and  the 
balance  whenever  it  was  possible  for  defend- 
ant to  pay  It;  that  he  became  anxious  to  get 
a  new  note,  ttecanse  the  statute  of  limitations 
was  about  to  run  on  the  first  obligation,  and 
he  presented  to  defendant  the  new  note,— the 
one  sued  on,— and  asked  him  to  sign  it,  which 
he  did;  that  there  was  nothing  said  about  the 
first  or  old  note,  when  the  new  one  was  given, 
and  that  he  merely  presented  the  new  one  and 
asked  him  to  sign  it,  and  he  did  so.  The  de- 
fendant, as  to  this,  testified,  that  after  he  had 
executed  the  note  in  suit,  the  plaintiff  either 
gave  or  sent  him  the  first  note  or  paper  writ- 
ing he  had  executed,  and  be  destroyed  It  As 
to  the  giving  of  the  first  note  or  obligation, 
the  plaintiff  testified:  "When  the  goods  were 
burned,  Oldacre  came  up  after  the  fire  and 
agreed  to  pay  me  for  one-half  the  value  of 
the  goods.  It  was  his  own  voluntary  act  I 
did  not  require  it  of  him.  He  gave  me  his 
note  for  $713.16.  He  said  he  tttought  that 
would  be  right  This  was  October  21,  1881, 
and  the  goods  were  burned  the  19th  October, 
1884."  He  also  proved  that  defendant  before 
he  gave  the  last  note,  had  paid  plaintiff,  from 
one  time  to  another,  $200  on  the  old  one. 

The  plaintiff  also  Introduced,  against  the 
objection  of  defendant  a  number  of  letters 
written  by  him  to  plaintiff  in  which  he  recog- 
nized his  obligation  to  pay  and  his  desire  and 
promises  to  do  so,  as  soon  as  he  could. 

From  the  foregoing  It  will  appear,  that  the 
defendant's  renewed  obligation  stands,  as  for 
the  consideration  for  Its  making,  on  precisely 
tbe  same  consideration,  no  more  and  no  less, 
a>  that  which  supported  the  first  obligation. 
If  the  first  was  wanting  In  consideration,  so 
was  the  latter  (Stark  v.  Henderson,  30  Ala. 
438;  Russell  v.  Wright,  06  Ala.  652,  13  South. 
584);  and  the  making  of  repeated  promises 
to  pay,  does  not  prevent  the  maker  from  in- 
sisting that  there  was  no  consideration  for  the 
note,  unless  a  new  consideration  had  inter- 
▼encNl,  which  was  not  the  case  In  this  Instance 
(Ware  v.  Morgan,  67  Ala.  461).  There  had 
been  no  dispute  between  the  parties,  as  to  the 
ownership  of  the  goods  furnished  by  plaintiff 
and  destroyed  by  fire,  nor  as  to  the  contract 
that  existed  between  them  under  which  they 
w»e  furnished  to  and  received  by  defendant, 
nor  as  to  any  obligation  of  defendant  to  plain- 
tiff arising  out  of  any  alleged  fault  or  neglect 
of  defendant  out  of  which  their  destruction 
might  have  originated,  nor  was  the  note  sued 
on  the  outgrowth  of  any  compromise  touching 
any  of  these  matters;  but  as  plaintiff  him- 
self testified,  the  giving  of  the  note  was  de- 
fendant's own  voluntary  act  and  that  he,  the 
plaintiff,  did  not  require  it  of  him.  It  had 
no  valuable  or  meritorious  consideration  to 
support  it.  The  defendant  was  imder  no  legal 
or  even  moral  obligation  to  give  it  Its  giv- 
ing was  merely  gratuitous  on  his  part  A 
promise  based  on  such  a  consideration  is  not 
recognized  and  cannot  be  enforced  in  a  court 


of  law  or  equity.  Maull  v.  Vaughn,  4S  Ala. 
134;  Hubbard  v.  AUen,  S9  Ala.  283;  Head  v. 
Baldwin,  83  Ala.  132,  3  South.  293;  Ezell  v. 
King,  93  Ala.  470,  9  South.  534;  BusseU  v. 
Wright,  supra. 

The  Judgment. of  the  court  below  is  re- 
versed, and  one  will  be  here  rendered  in  favor 
of  defendant. 

Reversed  and  rendered. 


(m  Ala.  301) 
RICHARDSON   et  al.  v.    STEPHENS. 
(Supreme  Court  of  Alabama.     Jan.  18,  1899.) 
HoRTOAOBS  —  Harried    Wohen  —  Liabilitt   as 

SORCTtra— FOHECLOSURB  —  BONA    FiDE    POS- 
CBASBM — ^KSTOPPKL— EqUITT— iNJDNCTIOIf. 

1.  A  hasband  applied  for  and  obtained  a  loan 
on  the  representation  that  the  land  offered  as 
security  belongred  solely  to  him.  The  money 
was  paid  to  him,  and  used  by  him  partly  in 

f>Bying  his  debts  and  partly  in  improving  the 
and,  which  in  reality  belcuKed  to  his  wife, 
who  joined  in  the  note  and  mortgage  without 
knowledge  of  how  the  proceeds  were  to  be 
used.  Held,  that  the  debt  was  that  of  the  hus- 
band, and  hence  the  wife  is  only  a  surety, 
which  makes  the  morteaxe  and  note  void  as  to 
her,  under  Code  1896,  1 2529. 

2.  Under  Code  1890,  S  2529,  providing  that 
the  wife  shall  not,  directly  or  mdirectly,  be- 
come surety  for  her  hnsband,  a  mortgage  on 
her  lands  to  secure  her  husband's  debt  is  void, 
so  that  its  inyalidity  can  be  shown  as  a  de- 
fense in  ejectqlent  based  on  such  mortgage, 
without  a  resort  to  equity  to  cancel  the  mort- 
gagee's title. 

3.  A  purchaser  at  the  foreclosure  of  a  void 
mortgage  acquires  no  rights  to  the  mortgaged 
property. 

4.  Failure  of  a  purchaser  at  a  foreclosure 
sale  to  show  that  he  has  paid  anything  on  his 
purchase  is  fatal  to  his  claim  for  protection  as 
a  bona  fide  purchaser  without  notice  of  the  In- 
validity of  the  mortgage. 

5.  A  married  woman,  being  forbidden  by  stat- 
ute to  either  directly  or  indirectly  become  sure- 
ty for  her  hnsband,  is  not  estopped  from  deny- 
ing her  want  of  power  to  make  a  mortgage  to 
secure  her  husband's  debt,  though  she  has  indi- 
rectly received  the  benefits  of  the  proceeds  of 
the  mortgage. 

6.  Where  the  Invalidity  of  a  mortgage  by  a 
married  woman  does  not  appear  except  by  re- 
sort to  parol  evidence,  equity  will  remove  the 
cloud  from  her  title  without  requiring  the  pay- 
ment of  the  mortgage  debt 

7.  Equity,  having  taken  jurisdiction  of  a  case 
to  remove  a  mortgage  as  a  cloud  from  com- 
plainant's title,  will  settle  the  entire  contro- 
versy by  enjoining  an  action  of  ejectment  by 
the  purchaser  at  the  foreclosure  sale. 

Appeal  from  chancery  court,  Barbour  coun- 
ty;  Jere  N.  Williams,  Chancellor. 

Bill  in  chancery  by  E.  E  Stephens  against 
A.  li.  Richardson  and  another  to  remove  a 
cloud  from  title  and  for  other  relief.  From  a 
decree  for  complainant,  defendants  appeaL 
Afilrmed. 

In  1888,  J.  W.  St^hens,  the  husband  of  BL 
E.  Stephens,  made  application  to  the  British 
&  American  Mortgage  Company,  Limited,  for 
a  loan  of  money.  The  loan  was  granted,  and 
made  to  said  J.  W.  Stephens,  and  to  secure 
the  payment  thereof  a  mortgage  was  executed 
by  J.  W.  Stephens  and  his  wife,  E.  E  Ste- 
phens, on  certain  lands  which  belonged  to,  and 


Digitized  by 


Google 


40 


26  SOUTHERN  REPORTBB. 


were  owned  by,  the  wife,  E.  K  Stephens. 
DeCault  was  made  In  the  payment  of  the  debt 
secured  by  the  mortgage,  and  the  British  & 
American  Mortgage  Company,  Limited,  sold 
the  lands  embraced  in  the  said  mortgage  under 
a  power  of  sale  contained  .therein.  At  that 
sale  A.  Ia  Richardson  become  the  purchaser, 
and  a  deed  to  said  lands  was  executed  to  him. 
Thereupon  Richardson  brought  an  action  of 
ejectment  against  E.  E.  Stephens  and  J.  W. 
Stephens  for  the  recovery  of  said  land,  and 
Judgment  was  rendered  in  favor  of  the  de- 
fendants. On  appeal  to  this  court,  said  Judg- 
ment was  affirmed.  21  South.  949.  There- 
upon Richardson  instituted  a  second  action  of 
ejectment  for  the  recovery  of  said  lands,  and, 
pending  said  action,  E.  E.  Stephens,  the  appel- 
lee, filed  the  present  bill  in  chancery  against 
the  said  A.  L.  Richardson  and  the  British  & 
American  Mortgage  Company,  Limited,  and 
prayed  to  have  the  mortgage  executed  by  J. 
W.  Stephens  and  his  wife  to  the  mortgage 
company  canceled,  and  the  deed  to  A.  L.  Rich- 
ardson, as  purchaser  at  the  mortgage  sale,  can- 
celed, and  that  said  mortgage  and  deed  be  re- 
moved as  a  dond  upon  the  title  of  E.  E.  Ste- 
phens to  said  lands,  and  also  for  an  injunc- 
tion restraining  said  Richardson  from  the  fur- 
ther prosecution  of  the  ejectment  suit  The 
bin  avers  the  ownership  of  the  land  by  the 
wife;  the  execution  of  the  mortgage;  its  fore- 
closure by  sale  at  public  auction,  for  cash,  un- 
der and  In  pursuance  of  the  power  of  sale 
therein  contained;  the  pnrchase  by  Richard- 
son, and  the  execution  of  a  deed  to  him,  and 
the  pendency  of  the  suit  in  ejectment;  and 
averring  that  complainant  received  no  part  of 
the  money  loaned;  asks  that  the  suit  be  en- 
joined, and  the  mortgage  and  deed  be  canceled 
as  a  cloud,  wholly  because  the  debt  was  that 
of  the  husband,  for  which  complainant  was 
only  a  smety.  The  answer  denies  that  com- 
plainant was  the  surety  of  her  husband,  and 
alleges  that  she  received  all  of  the  proceeds 
of  the  loan,  and  obtained  full  benefit  of  and 
from  the  same.  It  avers  that  complainant 
was  required  to  draw  a  draft,  and  did  draw, 
Jointly  with  her  husband,  for  the  proceeds  of 
said  loan,  and  that  the  notes  and  mortgage 
given  for  the  loan  were  signed  by  complainant, 
with  her  husband,  and  that  all  the  money  aris- 
ing from  the  loan  was  used  In  the  cultivation 
and  improvement  of  complainant's  lands,  with 
her  full  knowledge  and  assent;  and  that  It 
was  well  known  to  complainant  at  the  time 
the  loan  was  made  that  the  proceeds  thereof 
were  to  be  so  used  for  her  benefit,  and  that, 
knowing  this  fact,  she  executed  the  said  notes 
and  mortgage.  The  answer  Insists  that  this 
Is  an  estoppel  against  complainant,  and  that 
she  is  entitled  to  no  relief  without  doing  equity, 
by  returning  the  money  so  borrowed  and  used. 
The  answer  further  sets  up  that  the  defend- 
ant A.  L.  Richardson  is  a  bona  fide  purchaser 
for  value,  without  notice  of  complainant's 
equity  arising  out  of  her  suretyship  for  her 
husband,  if  such  be  the  case;  that  the  mort- 
gage did  not  disclose  whose  debt  was  se- 


cured by  the  same;  and  that  defendants  never 
heard  of  any  controrersy  respecting  the  valid- 
ity of  said  mortgage  until  after  the  purchase 
by  Richardson  under  the  foreclosure  proceed- 
ings. J.  W.  Stephens,  the  husband,  testified 
that  he  applied  for  the  loan;  that  he  received 
the  money  on  the  Joint  draft  of  hhnself  and 
wife,  on  the  faith  of  the  mortgage  executed 
by  husband  and  wife;  and  that  all  the  money, 
except  a  sum  less  than  $75,  was  used  on  and 
for  the  benefit  of  the  wife's  land;  and  that 
his  wife  knew  of  the  application  for  the  loan, 
and  that  he  knows  of  no  notice  being  given, 
before  the  sale  to  Richardson,  of  any  claim  by 
the  wife.  El  K  Stephens  testifies  that  she 
never  borrowed  any  money,  and  that  she  got 
none  from  the  loan  company,  and  that  she 
signed  as  surety  for  her  husband;  that  she 
signed  the  mortgage  and  notes  and  draft  for 
the  proceeds  of  the  loan;  that  her  husband 
bad  no  other  money  than  this  to  make  a  crop 
with  on  said  lands  In  1889,  and  that  she  knew 
he  borrowed  it;  that  he  had  no  other  busi- 
ness than  that  of  farming  and  no  other  land 
to  farm  on;  that  she  knew  that  her  land  was 
being  mortgaged  for  the  loan,  and  that  her 
husband  tiad  charge  of  her  lands,  and  was 
farming  for  her;  and  that  the  agents  who  had 
the  piy)ers  signed  told  her  husband.  In  her 
presence,  that  she  would  liave  to  sign  to  get 
the  money.  The  deed  showing  title  in  K  SL 
Stephens  is  set  out  as  an  exhibit  to  the  bill, 
as  are  also  the  mortgage,  deeds,  applications, 
and  other  papers  used  in  the  negotiation  of 
the  loan.  On  the  final  submission  of  the  cause^ 
on  the  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  granting  the  relief  prayed  for 
in  the  bill.  From  this  decree  the  respondents 
appeal,  and  assign  the  rendition  thereof  aa  ep> 
ror. 

Gunter  St  Gunter  and  P.  B.  McKenzie,  tat 
appellants.    O.  L.  Oomer,  for  appellee. 

SHARPS,  J.  A  branch  of  this  litigation 
was  before  this  court  in  an  action  of  eject- 
ment brought  by  this  appellant  for  posses- 
sion of  the  land  Included  in  this  mortgage. 
Richardson  v.  Stephens,  lU  Ala.  288,  21 
South.  949.  In  that  case  the  character  of 
the  transaction  was  considered  under  the 
proof  there  appearing,  and  It  was  held  that 
the  debt  secured  by  the  mortgage  of  Mrs. 
Stephens  was  that  of  her  husband.  The  proof 
In  the  present  case  does  not  present  the  mat- 
ter in  any  different  aspect.  It  shows,  with- 
out conflict,  that  John  W.  Stephens  alone 
applied  for  and  obtained  the  loan  upon  the 
representation  that  the  land  offered  as  se- 
curity, as  well  as  the  other  property  describ- 
ed in  his  application,  belonged  to  him  alone. 
The  money  was  paid  to  and  used  by  him 
partiy  in  paying  his  Individual  debt,  and  for 
two  mules  used  for,  and  other  expenses  in- 
curred in,  cultivating  a  crop  raised  by  him 
on  appellee's  land,  and  partiy  in  clearing  and 
improving  that  land. 

The  purpose  for  which  the  money  was  bor- 
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rowed  Is  not  otherwise  disclosed,  nor  does 
It  appear  tliat  appellee  was  Informed  of  such 
purpose  prior  to  the  loan.  The  Joining  of 
appellee  in  the  execution  of  the  mortgage 
and  notes,  and  of  the  draft  for  the  collec- 
tion of  the  money,  are  but  circumstances  to 
be  considered  in  determining  her  relation  to 
the  transaction,  but  are  not  concIuslTe  to  fix 
upon  her  the  character  either  of  a  principal 
or  surety;  and,  in  view  of  the  whole  proof, 
it  sufficiently  appears  that  the  debt  whlcb 
was  secured  by  the  mortgage  upon  her  prop- 
erty was  that  of  her  husband  alone.  By  the 
nniform  course  of  our  decisions,  such  a 
mortgage  is  void,  and  It  was  so  declared  In 
Richardson  t.  Stephens,  supra;  but  in  a  part 
of  the  opinion  In  that  case  not  necessary  to 
the  decision  it  is  stated,  in  elfect,  that  the 
mortgage  operated  to  devest  the  title  out  of 
Mrs.  Stephens,  and  to  vest  it  In  the  mort- 
gagee, so  that  her  remedy  to  ayoi4  It  was 
properly  in  a  court  of  equity.  This  statement 
seems  to  need  correction.  Such  would  have 
been  the  effect  of  the  mortgage  under  the 
former  statute,  providing  simply  that  the  sep- 
arate estate  of  a  married  woman  should  not 
be  subject  to  the  debts  of  her  husband.  Un- 
der that  statute,  the  doctrine  was  as  stated  in 
Williams  Y.  Bass,  57  Ala.  487,  that  "a  mar- 
ried woman  is  incapable  of  consenting  to  the 
appropriation  of  her  statntoty  separate  es- 
tate to  the  payment  of  her  husband's  debts, 
and  any  Instrument  executed  by  her  to  that 
end  will,  on  her  application,  be  declared 
Told."  Until  declared  rold  by  a  court  of 
equity,  however,  such  a  mortgage,  being  only 
voidable  at  the  election  of  the  wife,  carried 
the  legal  title  to  the  grantee,  leaving  In  her 
only  an  equity.  It  was  npon  such  status 
of  the  parties  that  the  defense  of  a  bona  fide 
purchaser  for  valne  might,  as  intimated  in 
the  case  last  mentioned,  be  shown  to  defeat 
the  equity  of  the  wife;  but  the  statute  of 
force  since  the  28th  day  of  February,  1887 
(section  2528  of  the  present  Code),  declares, 
In  positive  and  prohibitive  language,  that  the 
wife  shall  not,  directly  or  Indirectly,  become 
the  surety  for  the  husband.  Its  effect  upon 
Bach  mortgages,  as  declared  by  the  ded- 
sions  involving  its  construction,  was  to  make 
them  void.  The  annulment  was  effected  by 
the  statute  Itself,  without  the  aid  of  any 
court,  and  the  Invalidity  can  be  shown  at 
law  as  well  as  In  equity,  even  in  defense  of 
the  action  of  ejectment  based  upon  such  mort- 
gage. Elston  V.  Comer,  106  Ala.  76,  10  South. 
324;  McNett  y.  Davis,  105  Ala.  657, 17  South. 
101;  Hawkins  v.  Boss,  100  Ala.  459, 14  South. 
278.  The  mortgage,  being  void,  conferred  no 
rights  npon  the  mortgagee,  or  upon  the  ap- 
pellant as  a  purchaser  thereunder.  28  Am. 
&  Eng.  Ena  Law,  474;  Langan  v.  Sankey,  55 
Iowa,  52,  7  N.  W.  393.  There  is  a  total  lack 
of  proof  that  appellant  has  paid  anything 
on  bis  purchase,  and  the  burden  Is  on  him  to 
show  payment,  and  his  failure  to  do  so  would 
be  fatal  to  his  claim  for  protection  as  a 
bona  fide  purchaser,  even  if  be  aonld  be  re- 


garded as  a  purchaser  under  such  mortgage. 
Bynum  v.  Gold,  100  Ala.  427,  17  South.  667; 
Barton  v.  Barton,  75  Ala.  400.  The  statute 
is  fouiided  upon  public  policy,  which  is  to 
protect  the  wife's  estate  as  against  the  in- 
fluence of  her  husband  or  other  person,  or 
her  own  inclination,  in  respect  to  subjecting 
It  to  her  husband's  debts.  Being  by  the  law 
prohibited  to  so  contract,  appellee  could 
not,  by  attempting  to  do  so,  estop  herself  to 
deny  her  want  of  power.  Equity  will  not,  by 
setting  up  an  estoppel  against  h^,  accom- 
plish that  which  the  law  and  public  policy 
have  forbidden. 

As  the  Invalidity  of  the  mortgage  does  not 
appear  except  by  resort  to  parol  evidence, 
equity  will  interpose  to  remove  the  cloud 
from  appellee's  title  without  requiring  pay- 
ment of  the  mortgage  debt  (Lansden  v. 
Bone,  90  Ala.  446,  8  South.  65);  and,  having 
taken  Jurisdiction  for  that  purpose,  will  set- 
tle the  whole  controversy  by  enjoining  the 
action  of  ejectment  No  error  appears  in  the 
decree  of  the  chancery  court,  and  it  must  be 
affirmed. 


(122  Ala.  557) 


GIST  V.  LD0A8.1 


(Supreme  Court  of  Alabama.    Jan.  19,  1899.) 
HoMBsTBAD  —  Abandonment  —  Statctbs  —  Con- 

8TRD0TION. 

1.  The  removal  from  a  homestead  to  anoth- 
er state  for  four  years,  and  renting  it  out  dur- 
ing such  time,  with  only  occasional  visits  of  in- 
spection, and  the  failure  to  reoccupy  the  lands 
on  the  return  to  the  state,  constitute  an  aban- 
donment. 

2.  Acts  1888-89,  p.  113,  entitled  "An  act  for 
the  protection  of  widows  and  minor  children," 
proyiding  for  nonforfeiture  of  a  homestead  on 
their  removal  therefrom,  as  against  the  heir 
or  creditor  of  the  deceased  husband  or  father, 
applies  when  the  right  of  occupancy  is  for  the 
life  of  the  widow  or  the  minority  of  the  chil- 
dren, but  not  when  the  widow  and  children  have 
an  absolute  title. 

Appeal  from  circuit  court.  Shelby  county; 
George  E.  Brewer,  Judge. 

Action  by  R.  L.  Lucas  against  Minnie  H. 
Gist  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

The  proceedings  in  this  case  arose  upon  a 
contest  of  a  dalm  of  exemptions.  The  appel- 
lee, R.  L.  Lucas,  recovered  a  Judgment  against 
the  appellant,  Mrs.  Minnie  H.  Gist,  who  was 
then  Mrs.  Minnie  Hardy,  In  the  circuit  court; 
and  upon  this  Judgment  an  execution  was  is- 
sued, and  levied  upon  the  property  in  ques- 
tion. The  defendant  in  the  Judgment  Inter- 
posed a  claim  of  homestead  exemptions  to  the 
property  so  levied  upon,  and  thereupon  the 
plaintiff  filed  an  affidavit  contesting  the  fi«<Tn 
of  exemptions.  The  facts  of  the  case  are  suf- 
ficiently stated  in  the  opinion.  Upon  the 
hearing  of  all  the  evidence,  the  court,  at  the 
request  of  the  plaintiff  in  execution,  gave  the 
general  affirmative  charge  In  his  favor.  To 
the  giving  of  this  charge  the  defendant  duly 

i  Rehearing  denied  February  S,  1899. 
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excepted,  and  also  excepted  to  the  court's  re- 
fusal to  give  the  general  affirmative  charge  re- 
quested by  her.  There  were  verdict  and  Judg- 
ment for  the  plaintiff.  The  defendant  ap- 
peals, and  assigns  as  error  the  several  rulings 
of  the  trial  court  to  which  exceptions  were  re- 
served. 

R  P.  Morrisette,  for  appeUant  W.  S.  Gary, 
for  appellee. 

TYSON,  3.  John  Hardy  died  in  1887,  In 
possession  of  a  homestead;  leaving  surviving 
him  bis  widow,  appellant,  and  two  minor  chil- 
dren, who  continued  to  reside  thereon  until 
and  after  appellant's  Intermarriage  with  one 
Gist,  her  present  husband.  In  18^,  appel- 
lant, with  her  husband  and  children,  went  to 
Washington  City,  where  her  husband  had  em- 
ployment In  one  of  the  government  depart- 
ments, and  there  remained  until  the  summer 
'  of  1897,  when  they  returned  to  Alabama,  but 
not  to  the  lands.  During  appellant's  stay  in 
Washington  she  and  her  husband  made  regu- 
lar Tlslts  to  Alabama  each  year,  and  during 
those  visits  would  go  upon  the  lands  and  in- 
spect them.  The  land  was  rented  out  by  her 
from  year  to  year  during  her  stay  in  Wash- 
ington, and  up  to  the  time  of  the  trial  of  this 
cause.  In  1888  the  land  in  controversy  was 
set  apart  by  the  probate  court  of  Shelby  coun- 
ty, upon  the  petition  of  appellant,  as  a  home- 
stead for  herself  and  minor  children.  After 
the  homestead  was  set  aside  to  appellant,  and 
prior  to  1894,  the  estate  of  John  Hardy  was 
declared  insolvent  The  foregoing  Is  a  state- 
ment of  substantially  ail  the  evidence  in  the 
case,  and  about  which  there  is  no  dispute. 

The  absolute  title  to  the  homestead  was 
vested  in  appellant  and  her  minor  children,  as 
tenants  In  common.  Code  1886,  §  2643.  The 
execution  levied  ran  against  appellant,  and 
she  is  entitled  to  have  exempt  to  her  her 
Interest  in  the  lands,  as  a  homestead,  unless 
she  had  abandoned  it  Id.  §  2507.  Did  she 
abandon  it  as  a  homestead?  Without  repeat- 
ing the  evidence  on  this  point,  we  are  com- 
pelled to  answer  the  question  In  the  affirma- 
ttre,  on  the  authority  of  Blackman  v.  Hard- 
ware Co.,  106  Ala.  456,  17  South.  628,  and  au- 
thorities therein  dted.  The  contention  of  ap- 
pellant, that  she  cannot  be  held  to  have 
abandoned  her  right,  because  of  the  provi- 
sions of  the  act  of  February  28,  1889,  enUUed 
"AlU  .  act  for  the  protection  of  widows  and 
minor  chUdren"  (Acts  1888-89,  p.  113),  is 
without  merit  This  act  was  manifestly  In- 
tended to  prevent  a  forfeiture  by  a  removal 
from  the  homestead  by  the  widow  or  minor 
children.  In  favor  of  the  heir  or  creditor  of  the 
deceased  husband  or  father,  when  the  right  of 
occupancy  was  for  the  Itfe  of  the  widow,  ot 
maturity  of  the  child  or  children.  In  the  case 
under  consideration  the  appellant  and  her 
children  had  an  absolute  title,  and  therefore 
there  could  never  be  a  forfeiture  to  the  heirs 
of  Hardy  or  his  creditors. 

The  demurrer  to  appellee's  afBdavlt  of  con- 
test was  properly  overruled.    There  was  no 


error  In  giving  the  affirmattre  charge  for  ap- 
pellee. The  Judgment  of  the  drcnit  court 
must  be  affirmed. 

(122  Ala.  655) 
NEW  ENGLAND  MOBTG.  SBC.  CO.  v.  DA- 
VIS et  aL 
(Supreme  Court  of  Alabama.    Jan.  IS,  1899.) 

Appbal  —  Pbbsdmptions  —  Default  Dbobbbs  — 
Sbttino  Aside. 

1.  On  an  appeal  from  a  decree  digmissinc  a 
bill  for  want  of  prosecution,  it  will  be  pre- 
sumed, in  the  absence  of  a  contrary  showing  in 
the  record,  that  the  cause  was  called  to  be 
heard  in  fourt  and  that  complainant  made  de- 
fault. 

2.  Bule  69  (Ck)de  1896,  p.  1217),  providing 
that  a  default  may  be  set  aside,  on  timely  ap- 
plication, on  such  terms  as  the  court  may  im- 
pose, requires  the  application  to  be  made  at 
the  term  at  which  the  decree  of  dismissal  is 
rendered,  since  rule  84  (Id.  p.  1220)  so  re- 
quires in  regard  to  final  decrees,  and  a  decree 
of  dismissal  for  want  of  prosecution  is  a  final 
decree  unless  otherwise  ordered  (rule  iS:  Id.  p. 
1208). 

Appeal  from  chancery  court,  Autauga  coun- 
ty; J.  B.  Dowdell,  Chancellor. 

BUI  in  chancery  by  the  New  England  Mort- 
gage Security  Company  against  B.  F.  Davis 
and  others.  From  a  decree  denying  compl&ia- 
ant's  petition  to  set  aside  a  decree  of  <n«ini«fffli, 
complainant  appeals.    Affirmed. 

Caldwell  Bradshaw  and  James  B.  Webb, 
for  appellant    W.  W.  Pearson,  for  appellees. 

TTSON,  J.  On  the  10th  day  of  September, 
1896,  at  a  regular  term  of  the  chancery  court 
of  Antanga  county,  the  complainant  falling  to 
attend  and  prosecute  its  suit,  on  motion  of 
the  respondents  the  chancellor  dismissed  com- 
plainant's bill  for  want  of  prosecution.  On 
the  7th  day  September,  1897,  one  year  tbere- 
after,  at  another  regular  term  of  said  court, 
the  complainant  appellant  here,  filed  a  peti- 
tion seeking  to  have  the  decree  of  dismissal 
of  September  10,  1896,  set  aside,  and  the 
cause  reinstated  on  the  docket  The  chancel- 
lor denied  tbe  petition,  stating.  In  his  decree 
refusing  the  petition,  that  the  decree  of  dis- 
missal of  the  bill  was  a  .final  decree,  and, 
after  the  final  adjournment  of  the  court  at 
which  it  was  rendered,  the  court  had  no  power 
or  control  over  it  From  this  decree  of  the 
chancellor  denying  the  petition  this  appeal  la 
taken,  and  the  same  Is  now  assigned  as  error. 

We  think  there  can  be  no  doubt  of  the  cor- 
rectness of  the  ruling  by  the  chancellor.  The 
decree  of  dismissal  of  the  bill  for  want  of 
prosecution  was  as  final  as  a  decree  of  dis- 
missal on  the  merits,  and,  "unless  the  court 
otherwise  orders.  Is  equivalent  to  a  dismissal 
on  the  merits."  Bute  28  (0>de  1896,  p.  1208). 
On  an  appeal  from  a  decree  dismissing  a  bill 
for  want  of  prosecution,  unless  it  otherwise 
appears  from  the  record,  we  are  bound  to 
presume  that  the  cause  was  called  to  be  heard 
In  court,  and  complainant  made  default  The 
only  construction  to  be  given  to  rule  69  (C!ode 
1896,  p.  1217),  wherein  It  is  provided  that 
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"either  party,  on  timely  application,  may  set 
aside  his  default,  on  ancb  terms  as  the  court 
ma;  Impose,"  trhen  taken  In  comiectlon  with 
rale  84  (Id.  p.  1220),  Is  that  snch  timely  ap- 
plication Shan  be  made  at  the  term  at  which 
tbe  decree  of  dismissal  Is  rendered.  It  follows, 
therefore,  the  decree  of  dismissal  being  final, 
the  chancellor  had  no  authority  to  set  tbe 
lame  aside  on  the  petition  of  complainant, 
after  a  final  adjournment  of  tbe  conrt.  Byrd 
T.  McDanlel,  28  Ala.  582;  Bx  parte  Olst  (Ala.; 
Oct  Term,  1898)  24  South.  881.  There  Is  no 
error  In  the  record,  and  tbe  decree  of  the  cfaan- 
eellor  la  affirmed. 


(u*  akl.  ns) 

LEWIS  T.  STATE. 

(Supreme  Conrt  of  Alabama.    Jan.  10,  1899.) 

HomciDB  — BEi.p-DErE<<sE  — BuRns!?  or  Faoor — 

CosFLtcrrso  Iksthuotioms. 

LThe  burden  of  proringr  self-defense  fs  on 

defendant. 

2.  Where  the  state  relies  on  self -defense  to 
prove  that  defendant  was  at  fault  in  bringing 
on  the  difflcoltr,  the  burden  of  proving  it  is  on 
the  8tat«. 

3.  A  charge  that,  in  order  for  defendant  to 
let  op  self-defense,  he  must  show  that  be  was 
free  from  fault  In  bringing  on  the  difficulty,  is 
erroneous. 

4.  The  error  is  not  cured  by  correct  state- 
ments in  regard  thereto  In  other  parts  of  the 
charge. 

Appeal  from  city  conrt  of  Montgomery;  A. 
U  Sayre,  Jndga 

Len  Lewis  waa  convicted  of  an  assault 
with  Intent  to  murder,  and  be  appeals.  Re- 
Tersed. 

On  the  trial  of  the  case  the  defendant  In- 
trodnced  evidence  tending  to  show  that  the 
assault  which  was  proven  by  the  state's  evi- 
dence was  committed  hi  self-defense.  The 
only  question  presented  for  review  on  tbe 
present  appeal  was  the  portions  of  tbe  courf  r 
general  charge  to  which  the  defendant  reserv- 
ed separate  exceptions.  In  the  court's  general 
charge  to  the  Jury  there  were  included,  among 
others,  tbe  following  Instructions,  which  are 
numbered  for  convenience  of  reference:  (1) 
"The  bnrden  of  proof  of  sdf-defense  Is  on 
the  defendant;  and,  in  order  for  bim  to  be 
entitled  to  bis  discharge,  It  must  be  proved  by 
a  sufficient  amount  of  evidencn  to  raise  at 
least  a  reasonable  doubt  of  his  guilt"  (2) 
"When  stated  In  that  general  form.  It  Is  true 
that  the  burden  is  on  the  defendant  of  prov- 
log  the  plea  of  self-defense  by  at  least  such 
weight  of  evidence  as  will  raise  in  your  minds 
a  reasonable  doubt  of  his  guilt  But  you  will 
recollect  that  I  told  you  that  three  things 
must  appear  from  the  evidence  In  order  to 
make  out  a  case  of  self-defense.  In  answer  to 
a  charge  of  felonious  assault,  and  defined 
them  to  you,  to  wit:  First,  that  there  was  a 
necessity  to  strike;  second,  that  there  was  no 
reasonable  means  of  avoiding  it  by  retreat; 
and,  third,  that  the  defendant  was  free  from 
fault  Now,  when  the  plea  of  self-defense  Is' 
considered  with  reference  to  these  elements. 


tbe  burden  of  proof  Is  dlstrlbnted  In  tUs  way: 
Tbe  defendant  must  show  that  be  was  under 
the  necessity  to  strike,  and  that  ho  could  not 
reasonably  avoid  It  by  retreat;  and,  this  be- 
ing done,  the  bnrden  rests  on  the  state  to 
show  that  tbe  defendant  was  not  free  from 
fault"  (8)  "If,  after  considering  all  the  evi- 
dence,—that  tendtaig  to  show  a  case  of  self- 
defense  Included,— they  had  a  reasonable 
doubt  as  to  whether  defendant  was  guilty,  or 
whether  he  acted  In  self-defense,  they  must 
acquit  the  defendant"  (4)  "In  <n»ler  for  tbe 
defendant  to  sot  op  self-defense,  be  must 
sbow  that  be  was  entirely  free  from  fault  In 
bringing  on  the  difficulty."  To  the  portions 
of  the  court's  general  charge  which  are  above 
numbered  the  defendant  separately  excepted. 
This  Indictment  was  signed  by  tbe  solicitor 
of  the  Twelfth  Judicial  ch-cult,  and  the  in- 
dorsements upon  It  were  In  all  respects  reg- 
ular. Thore  appeared  <«  It  the  following  en- 
try: "Piled  to  open  court,  this,  the  30th  day 
of  January,  1807.  [Signed]  O.  Worthy,  Clerk." 
The  copies  of  the  minute  entries  offered  to  be 
Introduced  by  the  defendant  were  the  order 
of  the  Judge  of  the  criminal  court  of  Pike 
county  adjourning  the  January  term,  1887,  of 
said  conrt,  untU  the  first  Monday  In  Feb- 
ruary, 1897,  and  continuing  all  tbe  business 
not  flnally  disposed  of;  and  tbe  ebtry  upon 
tbe  minutes  of  tbe  convening  of  the  court  on 
the  first  Monday  In  January,  1897,  and  the 
adjourning  of  said  conrt  on  that  day,  there 
being  no  business  In  said  court  Tbe  state 
objected  to  the  Introduction  of  said  certified 
copies  of  the  Indictment  and  tbe  mhiute  en- 
tries as  evidence  In  the  case,  on  tbe  ground 
that  they  were  Irrelevant  The  court  sustain- 
ed this  objection,  and  the  defendant  duly  ex- 
cepted. Upon  the  introduction  of  all  the  evi- 
dence, the  defendant  requested  the  court  to 
give  to  tbe  Jury  the  general  affirmative  char- 
ges In  his  favor,  and  duly  excepted  to  the 
court's  refusal  to  give  tbe  same  as  asked. 

HiU  ft  fiUl,  for  appellant  Cbarloa  O. 
Brown,  Atty.  Gen.,  for  the  State. 

McCLRLLAN,  0.  J.  The  conrt  correctly 
charged  the  Jmy  that  "the  bnrden  of  proof 
of  self-defense  Is  on  tbe  defendant,  and,  In 
order  for  him  to  be  entitled  to  bis  discharge. 
It  must  be  proved  by  a  sufficient  amonnt  of 
evidence  to  raise  at  least  a  reasonable  doubt 
of  his  guilt"  The  doctrine  that  the  burden 
Is  on  the  state,  where  self-defense  Is  relied 
on,  to  prove  that  the'  defendant  was  at  fault 
In  bringing  on  tbe  difficulty.  Is  also  correctly 
stated  In  the  general  charge  given  ex  mero 
motu  by  the  court  But  In  another  part  of 
the  general  charge  the  Jury  are  instructed 
that,  "In  order  for  the  defendant  to  set  up 
self-defense  he  must  sbow  that  he  was  en- 
tirely free  from  fault  In  bringing  on  the 
difficulty."  Tbls  was  a  palpable  misplacing 
of  the  burden  of  proof  on  the  Inquiry  as  to 
who  was  the  aggressor,  and  the  statement  is 
so  entirely  opposed  to,  so  In  conflict  with. 
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What  ii  aM  «d  tbto  rabject  In  another  put 
of  tbe  diarge.  tbat  the  error  of  It  cannot  be 
eradicated  by  considering  tbe  charge  as  a 
whole.  At  the  best  It  conld  only  baye  been 
eonduded  by  the  Jury  that  the  charge  con- 
tained antagonistic  statements  on  this  point, 
and  their  adoption  of  the  correct  exposition 
would  have  been  entirely  problematical.  Ba- 
reraed  and  remanded. 


(120  Ala.  4U) 

Bx  parte  SOUDDBrB-OALB  GKOCEB  CO.* 
(Supreme  Court  of  Alabama.  Jan.  31,  1869.) 
HiUiDJLinn.— Answsr— DiscKBTioH  Of  Jddok — Ad- 

KQDATB  RbMBDT. 

L  The  answer  of  respondent  to  a  petition  for 
mandamus,  U  uncontroverted,  must  be  taken 
as  true. 

2.  A  newly-installed  Judge  continued  many 
cases  to  another  week.  It  was  generally  under- 
stood that  such  order  Included  default  cases, 
and  the  clerk  made  no  default  docket  for  the 
day  fixed  by  rule  of  the  court  for  hearing  mo- 
tions for  default  Judgment  A  plaintiff  moved 
on  such  day  for  such  Judgment,  but  the  court, 
being  informed  that  the  case  would  be  litigated, 
continued  the  case  until  the  next  motion  day. 
Btid  not  an  unreasonable  exercise  of  discretion, 
so  as  to  warrant  Issuance  of  mandamus  to  com- 
pel entry  of  Judgment. 

8.  A  plaintiff  moved  for  default  Judgment  on 
the  regular  day  fixed  by  rule  for  such  motions, 
but  the  court  continued  the  case  nntU  the  next 
motion  day,  and  meanwhile  defendant  filed 
pleas.  After  the  latter  date,  and  without  in- 
Toking  further  action  of  the  trial  court,  plain- 
tiff applied  for  mandamoa  to  compel  entry  of 
Judgment  by  default.  It  did  not  appear  that 
plamtiff  could  not  have  obtained  his  relief,  if 
entitled  to  it,  in  the  trial  court.  Bdd  that,  as 
it  did  not  appear  that  the  court  had  refused 
to  do  its  duty,  mandamus  would  not  issue. 

4.  Plaintiff  in  mandamus  must  show  that  he 
has  a  clear  legal  right  to  compel  performance  of 
the  duty  sought  to  be  enforced. 

Application  by  the  Scudder-Gale  Grocer 
Company  for  mandamus  to  compel  A.  A.  Cole- 
man, judge  of  the  Tenth  judicial  circuit,  to  en- 
ter Judgment  by  default  in  favor  of  petitioner 
In  an  action  by  it    Writ  denied. 

Sam  WUl  John  and  W.  K.  Brown,  for  pe- 
titioner. 

SHABPB,  J.  The  application  was  made  to 
thla  court  on  December  2,  1898,  and  seeks  the 
issuance  of  a  writ  of  mandamus  to  compel  the 
Judge  of  the  Tenth  Judicial  circuit,  holding  the 
drcnit  court  for  the  county  of  Jefferson,  to 
enter  a  judgment  by  default  as  of  the  5tb  day 
of  November,  1898,  in  an  action  of  detinue 
pending  In  that  court,  wherein  the  petitioner 
was  plaintiff,  uiKtn  the  ground  that,  the  de- 
fendant therein  being  In  default,  the  petition- 
er, on  a  day  when,  by  the  rules  of  that  court, 
such  motions  could  be  heard,  moved  the  court 
to  enter  a  judgment  by  default,  which  motion 
the  court  refused,  and  passed  to  a  later  day. 
The  return  of  the  circuit  judge  was  submitted 
with  this  application.    It  shows,  in  effect,  that 

1  Behearing  denied  February  10,  1898. 


he  was  Inducted  Into  office  two  days  before 
the  motion  for  judgment  was  made;  that,  aa 
incident  to  a  cliange  of  officers  and  an  accumu- 
lation of  busbiesa,  an  order  was  made  by  the 
court  continuing  many  cases  to  another  week 
of  the  term;  that,  when  pialntUTs  motion  for 
judgment  was  made,  the  court  was  Informed 
by  the  clerk  "that  there  was  no  default  docket 
made  to  be  called  on  that  day,  and  that  there 
was  a  treneral  Impression  by  the  bar  that  all 
cases  had  been  passed,  to  be  reset  under  the 
order  made  on  Thursday";  and  the  court  was 
also  Informed  that  petitioner's  case  Would 
probably  be  litigated.  Thereupon  the  court 
declined  to  entertain  the  motion  at  that  time 
without  consent  of  the  opposite  party;  stat- 
ing to  plaintifTs  attorney,  as  a  reason  there- 
for, the  misunderstanding  as  to  the  call  of 
such  cases,  together  with  tbe  information  tbat 
the  case  would  probably  be  defended.  Tbe 
case  was  then  continued  to  tbe  next  motion 
day,  before  which  time  pleas  were  filed  In  the 
cause. 

The  proper  conduct  and  dlqrasltlon  of  tbe 
business  of  nisi  prins  courts  necessarily  In- 
volves the  exercise  of  some  discretion  by  the 
court  The  precise  time  at  which  a  cause 
ready  for  trial  should  be  entered  upon,  .de- 
pending, as  it  frequently  does,  upon  considera- 
tions of  convenience,  both  pnbllc  and  private, 
can  hardly  be  made  the  subject  of  unbending 
rules,  so  as  to  give  to  a  party  to  a  cause  the 
absolute  right  to  demand  and  require  that  his 
case,  though  ready  for  trial,  stiall  be  Immedi- 
ately entered  upon  and  disposed  of.  Varying 
circumstances  may  arise,  which  cannot  be  fore- 
seen, calling  for  the  present  use  of  discretion, 
which  Is  In  the  power  alone  of  the  trial  court. 
Since  It  is  the  only  tribunal  which  can  take 
immediate  cognizance  of  the  attending  circum- 
stances, the  trial  court  is  presumed  to  be  the 
one  most  capable  of  determining  the  proper 
action  hi  the  given  case.  Iberefore  It  Is  an 
established  rule  tliat  though  the  abuse  or  ar- 
bitrary and  unjust  use  of  discretion  may  be 
controlled,  yet  the  discretion  of  the  court  to 
which  it  properly  belongs,  when  reasonably 
exercised.  Is  not  to  be  supplanted  by  the  Judg- 
ment of  another,  though  a  superior,  court;  and 
that  therefore,  mandxunns  will  never  be  used 
to  control  such  exercise  of  discretion,  even 
though  It  may  not  be  in  accord  with  the  judg- 
ment of  the  supreme  court  High,  E^tr.  Bem. 
H  1S4,  156;  Ex  parte  City  of  Montgomery,  24 
Ala.  98;  Bx  parte  South  &  North  Alabama  B. 
Co.,  44  Ala.  654;  Ex  parte  Shaudles,  66  Ala. 
134. 

Tbe  answer  to  this  petition  Is  nncontrovert- 
ed,  and  must  be  taken  as  true.  Its  statements 
and  admissions  of  fact  are  those  upon  which 
petitioner  submits  his  right  to  relief.  High, 
Extr.  Bem.  I  462.  It  aiipears  therefrom  that 
the  action  of  the  court  complahied  of  did  not 
amount  to  a  denial  of  petitioner's  motion,  but 
only  to  the  making  of  an  Interlocutory  order 
postponing  and  fixing  the  following  Saturday 
for  its  hearing.    As  to  the  propriety  of  that 
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action,  we  wlO  egress  no  (pinion  further 
than  to  say  that,  under  the  facts  shown  by 
the  return,  we  are  unable  to  say  that  such 
action  was  without  the  reasonable  exercise  of 
the  court's  discretion.  Stone  v.  McCann,  79 
Cal.  460,  21  Fac.  863;  People  y.  Superior 
Court  of  City  of  New  York,  19  Wend.  701; 
High,  Sxtr.  Rem.  {  168;  Merrill,  Mand.  S  204. 

But  other  sufficient  reasons  appear  why  the 
writ  cannot  be  granted.  The  petitioner  makes 
this  application  after  the  day  so  appointed  for 
the  hearing  of  his  motion,  without  Invoking 
further  action  in  the  trial  court  If,  under  the 
special  practice  act  of  that  court,  the  pleas 
oonld  have  been  Ignored,  no  reason  appears 
why  he  could  not  hare  obtained  his  judgment 
by  defftnlt  on  that  day.  The  right  of  a  defend- 
ant, imdtf  a  similar  act,  to  plead  after  80  days 
from  serrloe,  was  dlscnssed  in  Hudson  ▼. 
Wood,  102  Ala.  631,  15  South.  356.  If,  how- 
ever, the  pleas  did  present  an  obstade  to  Judg- 
ment Ity  default,  the  court,  unless  moved  to 
strike  them  out,  could  not  legally  render  such 
judgment  without  disposing  of  than,  which 
might  tiave  been  by  a  motion  addressed  to 
Its  discretion.  The  court  will  not  be  required 
to  commit  error.  Heard's  Shortt,  Extr.  Rem. 
271;  State  v^  Judge  of  Orphans'  Court  of  Ma- 
con, IS  Ala.  740;  Comer  v.  Bankhead,  70  Ala. 
136. 

The  existence  of  another  adequate  remedy 
to  enforce  a  right,  and  the  absence  of  a  dear 
legal  right  to  the  writ,  are  each  conditions 
Catal  to  an  application  for  mandamus,  which 
Issues  only  In  case  of  necessity.  Merrill, 
Mand.  H  209,  222;  High,  Extr.  Rem.  |  177; 
2  BrldE.  Dig.  p.  240,  and  cases  dted.  When 
the  duty  sought  to  be  enforced  Is  of  a  private 
nature,  affecting  only  the  right  of  the  relator, 
when  it  is  not  dear  that  there  has  been  a  re- 
fusal to  act,  either  positive  or  by  conduct 
equivalent  thereto,  on  the  part  of  the  officer, 
the  writ  will  be  denied;  and  the  reason,  as 
stated  in  Merrill,  Mand.  |  222,  is  that  "it 
would  be  an  abuse  of  Justice  to  convict  one  of 
nonfeasance  or  misdemeanor  In  neglecting  his 
official  duty  when  he  has  not  refused  to  do 
what  may  be  required,  and  to  mulct  him  In 
costs  when  he  Is  not  In  default."  See,  also, 
Heard's  Shortt,  Extr.  Rem.  248.  In  view  of 
the  failure  of  .petitioner  to  Invoke  the  proper 
action  in  the  circuit  court,  it  does  not  appear 
that,  at  the  time  of  this  application,  the  court 
is  in  the  attitude  of  refusing  to  do  Its  duty. 

As  to  the  duty  sought  to  be  enforced,  the 
rule  is  that  it  must  relate  to  a  spedfic  legal 
remedy,  adequate  to  restore  the  party  com- 
plaining to  the  situation  in  which  he  was 
when  the  act  complained  of  was  done.  2 
Brick.  Dig.  p.  240.  The  specific  relief  prayed 
by  this  petition  Is  to  compd  the  entry  of  a 
Judgment  by  default  as  of  the  5th  day  of  No- 
vember, 1898.  It  is  not  claimed  that  applica- 
tion was  ever  made  to  the  circuit  court  to  en- 
ter such  Judgment  nunc  pro  tunc,  nor  are  we 
advised  of  any  authority  In  that  court  to  so 
render  the  Judgment,  or  In  this  court  to  com- 
niand  such  rendition.     A  demand  depending 


for  Its  enforcement  upon  the  Invention  of  such 
retroactive  fiction  Is  not  the  dear  legal  right 
which  alone  can  be  aided  by  mandamus.  For 
the  several  reasons  stated,  the  writ  must  be 
denied. 


(US  Ala.  449) 
FINNBIT  V.  DENNT, 
(Supreme  Court  of  Alabama.    Jan.  81,  1899.) 
BsT-Orr— PLBADrao — Appeal— Harmless  Ebrok. 

1.  A  plea  of  set-off,  aUeglng  that  at  the  time 
suit  was  commenced  plaintiff  was  indebted  to 
defendant  in  a  certain  sum,  by  liquidated  or  by 
unliquidated  demand,  as  the  case  may  be, 
amounting  to  said  sum,  to  wit,  a  certain  date, 
and  due  at  that  date  to  defendant,  is  not 
objectionable  as  failing  to  show  what  the  de- 
mand Is,  or  when  it  was  due.  Code  1886,  p. 
797. 

2.  A  recital  in  a  judgment  that  It  was  shown 
that  the  only  claim  of  set-off  defendant  had 
was  that  mentioned  in  a  certain  plea,  on  which 
there  was  a  verdict  for  plaintiff,  does  not  show 
that  defendant  was  not  injured  by  error  in  sus- 
taining a  demurrer  to  other  pleas  of  set-off. 

Appeal  from  circuit  court.  Chambers  coun- 
ty;  N.  D.  Denson,  Judge. 

Action  by  John  D.  Denny  against  Charles 
E.  Finney.  From  a  judgment  entered  on  a 
verdict  for  plaintiff,  defendaQt  appeals.  Re- 
versed. 

The  complaint  counted  upon  an  Instrument 
under  seal  executed  by  the  defendant  to  the 
plalntifl.  The  defendant  filed  the  following 
pleas:  "(1)  That  he  has  fully  paid  off  and 
discharged  the  Instrument  sued  on  before  the 
commencement  of  this  suit  (2)  That  at  the 
time  this  suit  was  commenced  the  plaintiff 
was  indebted  to  him  hi  the  sum  of  two  thou- 
sand dollars,  by  an  unliquidated  demand, 
amounting  to  five  thousand  dollars,  stated 
above,  to  wit,  the  2Sth  of  December,  1891, 
and  due  at  that  date  to  the  defendant,  which 
he  hereby  offers  to  set  off  against  the  demand 
of  the  plaintiff;  and  he  claims  the  Judgment 
for  the  residue.  (3)  That  at  the  time  this 
suit  was  brought  the  plaintiff  was  Indebted 
to  him  In  the  sum  of  two  thousand  dollars  by 
a  liquidated  demand  amounting  to  two  thou- 
sand dollars,  stated  above,  to  wit,  the  25th 
of  December,  1891,  and  due  at  that  date  to 
the  defendant,  which  he  hereby  offers  to  set 
off  against  the  demand  of  the  plaintiff;  and 
he  claims  the  Judgment  for  the  residue." 
"(6)  Comes  the  defendant,  and  for  further 
answer  to  said  complaint  and  as  a  defense  to 
the  action  of  plaintiff,  saltb  that  at  the  time 
said  action  was  commenced  the  plaintiff  was 
Indebted  to  him  In  the  sum  of  two  thousand 
dollars  due  for  money  paid  by  mistake  by 
defendant  to  plaintiff,  on,  to  wit,  December 
25,  1891,  which  money  plaintiff  was  not  en- 
titled to  receive,  and  which,  of  right,  the 
plaintiff  was  due  to  defendant  on  said  date, 
which  defendant  hereby  offers  to  set  off 
against  the  demand  of  the  plaintiff;  and  he 
claims  the  judgment  for  the  residue."  To 
the  second  and  third  pleas  the  plaintiff  de- 
murred upon  the  grounds:    (1)  The  pleas  faU 
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to  state  what  said  nnllqntclated  or  liquidated 
demand  was;  (2)  that  they  fall  to  state  when 
said  demand  offered  to  be  offset  was  due; 
(3)  they  fall  to  shoir  a  cause  of  action  by 
defendant  against  plaintiff.  This  demurrer 
was  sustained,  and  the  defendant  duly  ex- 
cepted. Upon  Issues  Joined  on  the  first  and 
fifth  pleas  there  was  verdict  In  favor  of  the 
plaintiff.  After  reciting  the  ruling  upon  the 
pleadings,  and  the  finding  of  the  verdict  by 
the  Jury,  the  judgment  entry  then  recites: 
"It  Is  therefore  adjudged  by  the  court  that 
the  plaintiff,  John  D.  Denny,  have  and  re- 
cover of  defendaut,  C.  B.  Finney,  the  said 
sum  of  two  hundred  and  forty  dollars  as 
dama£:es,  besides  the  costs  of  this  suit;  for 
which  let  execution  Issue.  It  was  shown  in 
this  case  that  the  only  claim  of  offset  that 
defendant  had  against-  the  plaintiff  was  that 
claimed  in  plea  No.  6.  And,  it  further  ap- 
pearing to  the  court  that  the  Instrument  upon 
which  this  suit  was  brought,  and  upon  which 
this  Judgment  is  based,  contains  a  waiver  of 
exemptions  as  to  personal  property.  It  Is  there- 
fore adjudged,"  etc.  The  transcript  contains 
no  bill  of  exceptions,  and  on  the  appeal  taken 
from  this  Judgment  the  defendant  assigns  as 
error  the  ruling  of  the  court  in  sustaining  the 
demurrers  to  the  second  and  third  pleas. 

E.  M.  Oliver  and  Lam  Duke,  for  appellant 
Robinson  &  Duke,  for  appellee. 

TYSON,  J.  The  pleas  of  set-off  filed  by 
defendant  were  suflSclent  under  the  authority 
of  Lang  V.  Waters,  47  Ala.  624;  Sledge  ▼. 
Swift,  63  Ala.-  110;  Bosser  v.  Bunn,  66  Ala. 
88.  Form  of  plea  of  set-off,  Code  1886,  p. 
797.  The  recital  In  the  Judgment,  "It  was 
shown  In  this  case  that  the  only  claim  of  off- 
set that  defendant  had  against  the  plaintiff 
was  that  claimed  in  plea  No.  5,"  Is  not  con- 
clusive that  no  injury  was  suffered  by  de- 
fendant by  sustaining  the  demurrers  to  his 
pleas  Nos.  2  and  3,  if  it  can  be  considered  by 
this  court  for  any  purpose;  non  constat,  de- 
fendant offered  no  evidence,  and  very  prop- 
erly, In  support  of  the  averments  of  these 
pleas.  Judgment  reversed,  and  cause  re- 
manded. 

(ISO  A.U.  S61) 

SPEAB  T.  STATE. 

(Supreme  Cioort  of  Alabama.    Jan.  10,  1899.) 

Rbsibtino  Ahkbst—Justipication— Process — Ex- 
icnTioN— TRiNBPBR  or  Jurisdiction— Wkit  o» 

AKREST— DbSCBIPTION  or  OpFBJJSI!— SnPFIOIBNOT. 

1.  An  officer  charged  with  the  execution  of 
process  most  do  so  unless  it  is  void  on  its  face, 
or  the  court  issuing  it  is  without  jurisdiction; 
bnt  he  is  not  bonnd  to  inquire  into  the  regulari- 
ty of  the  proceedings  prior  to  its  issuance. 

2.  Acts  188S-89,  p.  6S1,  establishes  a  criminal 
court  in  Pike  county,  and  provides  that  all 
pending  indictments  for  misdemeanors  be  trans- 
ferred, that  all  indictments  preferred  by  the 
grand  jury  be  returned  by  the  clerk  of  the 
circuit  court  to  the  criminal  court,  that  process 
thereon  be  issued  by  the  clerk  of  the  latter 
court,  that  the  clerk  of  the  circuit  court  shall 
be  ex  officio  clerk  of  the  criminal  court,  and 


vests  In  the  latter  exclusive  Jorfsdlction  of  such 
causes.  Held  that.  In  a  prosecution  for  resist- 
ing arrest,  an  objection  that  it  does  not  appear 
that  the  indictment  was  filed  in  the  criminal 
court  is  untenable,  since  the  act  ex  vi  termini 
conferred  jurisdiction  on  the  criminal  court, 
and  the  failure  to  indorse  on  the  Indictment  its 
filing  in  that  court  is  Immaterial  clerical  error. 

3.  An  objection  that  the  writ  of  arrest  was 
signed  by  the  clerk  of  the  circuit  court  cannot 
be  sustained,  since  such  clerk  is  ex  officio  clerk 
of  the  criminal  court,  which  accused  was  liouud 
to  know. 

4.  An  accused  cannot  justify  his  resisting  of 
a  writ  of  arrest  because  his  initials,  and  not 
his  full  Christian  name,  were  given. 

6.  Under  Code  1896,  {  6253,  providing  that 
a  writ  of  arrest  -shall  contain  a  statement  of 
the  offense  charged  by  name,  a  writ  of  arrest 
reciting  that  accused  was  indicted  for  the  "of- 
fense of  carrying  a  concealed  pistol"  snfflcient- 
ly  designates  the  offense  charged. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

George  Spear  was  convicted  of  reslsthig  the 
execution  of  a  writ  of  arrest,  and  he  appeals. 
Affirmed. 

On  the  trial  of  the  case  the  state  intro- 
duced two  deputy  sheriffs,  who  testified  to 
their  gohig  to  the  house  of  the  defendant  with 
a  writ  of  arrest,  and  seeking  to  execute  It, 
and  that  thereupon  the  defendant  presented 
a  pistol  at  them,  and  demanded  that  they 
leave  his  house.  The  state  then  introduced 
In  evidence  the  writ  of  arrest,  which  was 
lu  words  and  figures  as  follows:  "The  State 
of  Alabama,  Pike  County.  To  Any  Sheriff 
of  the  State  of  Alabama:  An  Indictment  hav- 
ing' been  found  at  the  Sg.  term,  1897,  of  the 
circuit  court  of  said  county  against  G.  Spear 
for  the  offense  of  carrying  a  concealed  pis- 
tol, you  are  therefore  commanded  forthwith 
to  arrest,"  etc.  This  writ  was  dated  January 
30,  1897,  and  signed,  "O.  Worthy,  Clerk  of 
the  Circuit  Court  of  Pike  County."  The  de- 
fendant objected  to  the  Introduction  In  evl- 
deuce  of  said  writ  of  arrest,  upon  the  ground 
that  it  was  Inadmissible,  since  it  was  a  "writ 
of  arrest  issued  from  the  circuit  court  of 
Pike  county  against  G.  Spear,  and  not 
against  George  Spear,  the  defendant."  The 
court  overruled  this  objection,  and  the  de- 
fendant duly  excepted.  The  defendant,  as  a 
witness  in  his  own  behalf,  testified  that  he 
did  not  resist  the  execution  of  the  writ  For 
the  purpose  of  showing  that  the  Indictment 
returned  by  the  grand  Jniy  of  Pike  county, 
and  on  which  the  writ  of  arrest  attempted  to 
be  executed  on  the  defendant  was  issued, 
had  never  been  returned  out  of  the  circuit 
court  to  the  Judge  of  the  criminal  court  of 
Pike  county,  and  filed  in  the  criminal  court 
of  Pike  county,  as  required  by  law,  but  waa 
stlU  pending  In  the  circuit  court  of  Pike  coun- 
ty, the  defendant  offered  to  Introduce  In  evi- 
dence a  certified  copy  of  the  Indictment  re- 
turned by  the  grand  Jury  of  Pike  county, 
and  also  the  certified  copy  of  the  minute  en- 
tries of  the  criminal  court  of  Pike  county. 
The  certified  copy  of  the  indictment  above 
referred  to  was  as  follows:  "The  State  or 
Alabama,  Pike  County.    Circuit  Court  Spring 
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Term,  1897.  The  gmnd  Jury  of  Bald  connty 
charge  that  before  the  finding  of  this  Indict- 
ment 6.  Spear,  whose  Christian  name  Is  to 
the  grand  Jnry  onknown,  carried  a  pistol  con- 
cealed about  hla  person,  against  the  peace 
and  dignity  of  the  state  of  Alabama." 

D.  A.  Baker,  for  appellant.  Charles  O. 
Brown,  Attjr.  Gml,  for  the  State. 

TTSON,  J.  The  defendant  was  Indicted, 
tried,  and  conricted  in  the  city  conrt  of 
Montgomery  for  resisting  officers  in  the  exe- 
cution of  a  writ  of  arrest  Issued  by  the  clerk 
of  the  criminal  court  of  Pike  county.  By 
inroTlsions  of  the  act  of  the  general  assembly 
"to  establish  a  criminal  court  for  the  county 
of  Pike"  (Acta  1688-89,  p.  631),  It  was  made 
the  doty  of  the  Judge  of  the  circuit  court, 
witfaln  10  days  after  the  passage  and  approv- 
al of  this  act,  to  enter  an  order  upon  the 
minutes  of  his  conrt  directing  and  requiring 
the  clerk  to  deliver  to  the  Judge  of  the  crim- 
inal court  all  Indictments  for  misdemeanors 
then  pending  and  entered  in  said  circuit 
court;  and  upon  the  transfer  and  delivery  of 
the  same  the  jurisdiction  of  the  circuit  court 
ceased,  and  excluaive  jurisdiction  was  con- 
ferred in  said  cases  upon  the  criminal  court 
of  Pike  county.  And  all  Indictments  for  mis- 
demeanors preferred  by  the  grand  jury  after 
Its  passage  were  and  are  to  be  returned  by 
the  clerk  of  the  circuit  court  to  the  Judge  of 
said  criminal  court,  and  filed  in  said  criminal 
court,  and  process  thereon  to  be  issued  by 
the  clerk  of  that  conrt  This  act  further  pro- 
vides that  the  clerk  of  the  circuit  court  shall 
be  ex  officio  clerk  of  the  criminal  court. 

The  only  question  raised  and  Insisted  up- 
on in  argument  by  appellant's  counsel  is 
that  the  writ  of  arrest  undertaken  to  be  exe- 
cuted by  the  officers  upon  the  defendant  was 
void.  It  can  now  be  regarded  as  the  settled 
law  of  this  state  that  an  officer  charged  with 
the  duty  of  executing  process  is  bound  to  do 
so  unless  the  process  is  void  upon  its  face,  or 
the  conrt  Issuing  it  is  without  jurisdiction. 
The  officer.  In  discharging  this  duty,  is  not 
bound  to  inform  himself  of  irregularities  in 
the  indictment  or  other  initial  proceedings, 
made  the  basis  for  the  Issuance  of  the  writ 
Murphy  v.  State,  56  Ala.  252.  In  the  case 
of  Brown  v.  State,  109  Ala.  87,  20  South.  109, 
Chief  Justice  Brlckell  stated  the  doctrine  to 
be:  "As  a  general  proi>ositlon,  it  may  be  stat- 
ed that  the  officer  is  Justified  in  the  execution 
of  the  process  when  It  proceeds  from  a  court 
or  magistrate  having  jurisdiction  to  issue  it 
unless  invalidity  appears  on  its  face.  He  is 
not  bound,  and  has  no  authority,  to  inquire 
into  the  regularity  or  legality  in  the  proceed- 
ing prior  to  Its  issue." 

The  first  insistence  of  defendant  is  lUat  it 
nowhere  a^iears  that  the  indictment  has  been 
filed  in  the  criminal  court  of  Pike  county, 
and  that  the  writ  on  its  face  purports  to  be 
Issued  by  "O.  Worthy,  Clerk  of  the  Circuit 
Court  of  Pike  Cbunty,"  and  therefore  It  must 


have  been  issued  upon  an  Indictment  for  a 
misdemeanor  pending  In  the  circuit  conrt  of 
that  county,  of  which  that  court  had  no  juris- 
diction, it  having  been  ousted  by  the  act 
alMve  refbrted  to  estaMlslilng  tlie  criminal 
court.  The  worda  of  this  act  ex  vl  termini 
conferred  jurisdiction  upon  the  criminal  court, 
and  the  mere  failure  to  indorse  upon  the  in- 
dictment its  filing  in  that  court  if  this  fact 
bad  been  made  to  appear,  waa  a  mere  clerical 
irreguiarity,  which  could  avail  the  defendant 
nothing.  And  again,  the  fact  tliat  the  writ 
was  signed  by  O.  Worthy,  designating  hhn- 
self  as  "derk  of  the  circuit  court"  cannot  af- 
fect the  validity  of  the  writ  By  the  act  ea- 
tabllshing  the  criminal  court  he  was,  by  virtue 
of  being  derk  of  the  circuit  court  ex  officio 
cleik  of  the  said  criminal  court;  and  this  the 
officers  and  the  defendant  were  bohnd  to 
know.  Indeed,  it  was  unnecessary  that  he 
should  have  added  any  worda  descrlptio  per- 
sons after  bis  signature.  Johnson  v.  State, 
73  Ala.  21.  Hia  official  relation  to  these  courts 
was  a  matter  of  law,  of  which  all  officers,  per- 
sons, and  courts  In  this  state  will  take  notio& 

The  contention  that  the  writ  designated  the 
defendant  as  "O.  Spear,"  instead  of  setting 
out  his  fun  dirlBtian  name,  Is  without  merit. 
This  might  have  been  a  good  g;ronnd  for  a. 
plea  in  abatemmt  to  the  Indictment  but  with- 
out this  plea.  If  defendant  had  gone  to  trial, 
the  conviction  would  have  been  legal.  Win- 
ter V.  State,  90  Ala.  637,  8  South.  666;  Wash- 
ington V.  State,  68  Ala.  85;  O'Brien  v.  State, 
91  Ala.  25,  8  South.  560.  It  not  hifrequentiy 
hapiiens  that  an  offense  is  committed  and  an 
Indictment  Is  preferred  against  the  offender 
where  his  name  la  entirely  unknown,  and 
therefore  not  alleged  in  the  indictment  In 
such  a  case  the  warrant  or  writ  of  arrest 
would  contain  no  name  at  all,  but  only  such 
a  description  of  the  person  charged  that  would 
enable  the  officer  executing  the  writ  to  suffl- 
clentiy  Identify  him  for  the  purpose  of  making 
the  arrest  Any  other  rule  would  license 
strangers,  whose  true  names  are  unknown,  to 
commit  crimes,  and,  If  apprehended  in  them, 
legalize  their  resistance  of  the  officers  of  the 
law  charged  with  the  duty  of  enforcing  It  and 
Impose  xipon  the  officer  the  burden  of  knowing, 
before  undertaking  the  arrest  tiiat  the  true 
name  of  the  offender  is  correctiy  stated  in  the 
warrant  Should  he  be  misinformed  In  this 
respect  and  notwithstanding  he  may  know 
that  the  person  upon  whom  he  Is  undertaking 
to  execute  the  writ  Is  the  person  wanted,  yet, 
forsooth,  because  the  warrant  designates  such 
offender  by  his  Initials,  he  has  the  right  to 
resist  the  officer.  This  appears  from  the  tes- 
timony of  the  defendant  to  be  this  case,  at 
least  In  so  far  as  his  being  the  person  intend- 
ed to  be  named  in  the  warrant.  It  finds  no 
lodgment  in  any  of  the  adjudications  of  this 
court  or  in  soimd  reasoning  and  logic. 

The  only  remaining  point  Insisted  upon  for 
the  Invalidity  of  the  writ  is  that  It  omitted 
to  state  any  offense.  It  contains  these  words: 
"An  indictment  having  been  found   at  the 
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Bprlng  term,  1897,  of  the  drcnlt  eourt  of  said 
county  against  G.  Spear  for  the  offense  of  car- 
rying a  concealed  pistol,  yon  are  commanded," 
etc.  An  examination  of  sections  4601,  5208, 
and  6258  of  the  Oode  of  1896  will  show  three 
forms  for  warrants  or  wrltB  of  arrresL  Un- 
der sections  4601  and  6208  they  are  designat- 
ed as  "warrants,"  and  under  section  6253  as 
"writ  of  arrest"  The  first  two  relate  and 
govern  proceedings  In  the  connty  and  Justice 
of  the  peace  courts,  while  the  latter  relates  to 
proceedings  where  an  Indictment  has  been 
found.  It  will  be  observed  that  each  of  these 
forms  contains  substantially  the  same  require- 
ments, to  wit,  the  name  of  the  defendant,  a 
statement  of  the  offense  charged  by  name,  the 
connty  In  which  It  was  Issued,  and  to  be  sign- 
ed by  the  officer  Issuing  it  Johnson  t.  State, 
supra.  In  the  case  of  Brown  t.  State,  63  Ala. 
97,  the  warrant  of  arrest  Issued  by  the  Jus- 
tice charged  the  defendant  with  "the  offense 
of  falling  to  work  the  road."  This  court  hdd 
that  this  was  a  sufficient  designation  of  the 
offense,  and  In  the  opinion,  in  speaking  of  this 
warrant  said:  "A  warrant  Is  sufficient  If  It 
designates  the  offense  by  name,  or  describes 
it,  or  If  it  employs  terms  from  which  the  of- 
fense may  be  Inferred."  In  Brown  t.  State, 
109  Ala.  86,  20  South.  109,  It  Is  said  the  war- 
rant "must  also  state  the  offense,  either  by 
name  or  so  that  It  can  be  clearly  inferred." 
In  Winiams  v.  State,  88  Ala.  84,  7  South.  101, 
It  was  said:  "A  warrant  of  arrest  Issued  by 
a  Justice  of  the  peace,  commanding  the  offi- 
cer to  arrest  the  accused  to  answer  the  crim- 
inal offense  of  larceny,'  has  been  held  to  be 
snffidently  regular  on  Its  face  to  Jostlfy  the 
officer  In  executing  It"  In  Bhodes  v.  King,  52 
Ala.  275,  It  was  held  that  a  warrant  reciting 
the  offense  of  obtaining  goods  by  false  pre- 
tenses need  not  recite  an  intent  to  Injure  or 
defraud,  though  such  an  Intent  Is  an  essential 
constituent  of  the  crime.  This  case  was  ap- 
proved In  the  case  of  Williams  t.  State,  supra. 
See,  also,  the  case  of  Crosby  v.  Hawthorn,  25 
Ala.  221.  Chapter  135,  Oode  1896  (article  6,  c. 
8,  tit  2,  Or.  Oode  1886),  designates  the  offense 
as  "carrying  concealed  weapons."  These 
words,  we  concede,  would  not  be  sufficient  to 
support  an  indictment,  yet  the  same  strictness 
as  the  cases  above  quoted  and  cited  show  is 
not  required  in  a  warrant  or  writ  of  arrest, 
and  we  bold  that  the  offense  In  this  writ  was 
snffidently  designated.  We  find  no  error  In 
the  record.    Judgment  affirmed. 


(122  Ala.  86S) 

WEBB  T.  WARD.i 

(Supreme  Court  of  Alabama.    Jan.  19,  1889.) 

Action  ox  Note— Answer— Aobmct. 
1.  A  plea,  in  au  action  on  a  note,  that  It  was 
given  on  a  rescission  of  a  sale  made  ostensibly 
to  plaintiff,  but  in  fact  to  one  B.,  and  that  aft- 
er delivery  of  the  note,  defendant  ascertained 
that  B.,  his  agent  was  a  party  to  the  purchase, 

1  Behearing  denied  February  3,  1896, 


which  was  thereby  frandolent,  does  not  snffl- 
ciently  allege  the  interest  of  B.,  and  Is  demur- 
rable. 

2.  Plaintiff,  being  anzions  to  sell  his  interest 
in  a  certain  firm,  requested  one  B.  to  find  him 
a  purchaser.  Nothing  was  said  about  compen- 
sation to  B.,  nor  was  any  authority  given  to 
him  to  sell.  Thereafter  B.  brought  a  written 
proposition,  which  was  accepted  In  writing  by 
■the  seller.  Beld,  that  the  fact  that  the  purchase 
was  for  the  joint  benefit  of  the  purchaser  and 
B.  did  not  render  it  invalid,  there  being  no  suf- 
fident  proof  of  agency  on  the  part  of  B. 

Appeal  from  drcnlt  court,  Hall  county; 
John  Moore,  Jud£^ 

This  action  was  brotigfat  by  Thomas  B. 
Ward,  Jr.,  against  Samud  S.  Webb,  and  count- 
ed on  a  promissory  note  executed  by  the  de- 
fendant on  November  12,  1896,  and  payable' 
to  the  plaintiff  on  February  7,  1897.  The  de- 
fendant ffled  three  pleas.  In  the  first  plea  the 
defendant,  "for  answer  to  the  complaint  ffied 
therein,  pleads  and  says  that  during  the  year 
1896  the  defendant  and  one  W.  H.  Moore  were 
engaged  In  the  mercantile  business  in  Greens- 
boro, Ala.,  under  the  firm  name  of  Moore  ft 
"Webb;  that  during  the  fan  of  said  year  the 
defendant  became  desirous  of  selling  his  in- 
terest In  said  business,  and  did  contract  with 
one  J.  A.  Blunt  to  make  the  sale  for  him;  that 
during  the  months  of  October  or  November, 
1896,  the  said  Blunt,  acting  for  and  In  behalf 
of  the  defendant,  reported  a  sale  of  the  de- 
fendant's interest  In  said  business  to  one  T, 
R.  Ward,  Jr.;  that  afterwards  the  defendant 
requested  the  said  Blunt  to  have  the  said  sale 
rescinded,  who  shortly  reported  that  plaintUt 
demanded,  as  a  consideration  for  such  rescis- 
sion, that  the  firm  of  Moore  &  Webb  should 
give  hhn  the  note  of  W.  H.  Moore,  Indorsed 
by  defendant,  for  the  sum  of  $250,  and  the 
note  of  the  defendant  for  the  sum  of  $250, 
and  which  note  was  to  be  indorsed  by  W.  H. 
Moore,  the  defendant's  partner  In  business; 
that  the  defendant,  in  compliance  with  said  de- 
mand, executed  and  ddivered  to  the  plaintiff 
the  note  sued  on;  that  at  the  time  of  the  exe- 
cution and  ddlvery  of  the  said  note  the  de- 
fendant was  informed  that  the  sale  of  his  In- 
terest in  the  said  business  had  been  made  to 
plaintiff,  but  that  after  the  delivery  of  said 
note  defendant  ascertained  that  bis  agent,  J. 
A.  Blunt,  was  a  party  to  the  said  purchase, 
and  was  Interested  in  the  debt  evidenced  by 
said  note.  And  defendant  avers  that  this  pur- 
chase and  Interest  on  the  part  of  said  Blunt 
was  entirely  unknown  to  the  defendant  at  the 
time  he  executed  and  delivered  the  note  sued 
on.  And  defendant  further  avers  that  T.  R. 
Ward,  Jr.,  knew  at  the  time  of  said  purchase 
that  J.  A.  Blunt  was  the  agent  of  defendant 
In  making  said  sale.  And  defendant  further 
avers  that  he  disaffirmed  said  ads  of  the  said 
Blunt  as  soon  as  he  ascertained  the  facts  In 
the  case,  and  did  refuse  to  pay  said  note  now 
sned  on.  Defendant  therefore  prays  Judg- 
ment  on  bis  said  plea."  The  second  plea  was 
as  follows:  "Defendant,  for  further  answer 
to  said  complaint,  says  that  In  the  year  1896 
he  was  one-half  owner  of  a  certain  mercantile 
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business  In  Greensboro,  Ala.;  that  In  the  fall 
of  the  said  year  he  gave  authority  to  one  J.  A. 
Bloat  to  sell  his  said  interest  in  said  property, 
and  the  said  Blunt,  as  his  agent,  without 
knowledge  or  consent  of  the  defendant,  en- 
tered Into  a  contract  with  the  plahitUf  (who 
knew  at  the  time  that  the  said  Blunt  was  act- 
ing for  the  said  defendant  and  who  was  a 
partner  of  the  said  Blunt  in  the  said  purchase 
of  such  property)  to  sell  the  same  to  the 
plaintiff,  with  the  undentanding  between  the 
said  Blunt  and  the  said  plaintiff  that  the  said 
Blunt  was  to  share  in  the  profits.  And  the 
defendant  avers  that,  without  knowledge  of 
these  facts,  desiring  to  rescind  said  sale,  the 
defendant  executed  and  delivered  to  the  plain- 
tiff the  note  sued  on;  that  some  time  after  the 
execution  of  said  note  he  ascertained  the  fact 
that  his  said  ag^ent  was  interested  in  the  pur- 
chase of  said  property,  which  he  was  only 
authorized  to  sell,  and  that  plaintiff  knew  of 
the  antborlty  under  which  the  said  agent  was 
acting  at  the  time  of  purchase  and  of  the 
execution  of  the  note;  that  immediately  upon 
learning  these  facts  the  defendant  disaffirmed 
the  said  acts  of  his  said  agent,  and  refused  to 
pay  said  note.  And  he  prays  judgment  that 
he  ought  not  to  be  forced  to  pay  said  note,  for 
the  reason  assigned  in  this  plea."  The  defend- 
ant's third  plea  contained  substantially  the 
same  averments  as  did  the  second,  and  set  out 
In  detail  the  facts  pertaining  to  the  transac- 
tion, and  the  ezecntion  of  the  note  sued  on  by 
the  defendant,  and  averred  spedflcally  that 
J.  A.  Blunt  acted  as  the  agent  of  the  defendant 
In  the  negotiation  of  the  sale.  The  plaintiff 
demurred  to  the  first  plea  (among  others)  upon 
the  ground  that  the  plea  fails  to  allege  that 
Bald  Blunt  was  defendant's  agent  for  a  re- 
ward, and,  further,  that  said  plea,  while  it  de- 
nies in  general  terms  that  the  note  sued  on 
was  not  Bopported  by  a  valuable  considera- 
tion, shows  on  its  face  that  it  was  supported 
by  a  valuable  consideration.  This  demurrer 
was  sustained.  The  demurrers  to  the  second 
and  third  pleas  were  overruled,  and  the  trial 
was  had  upon  issue  Joined  upon  said  ideas. 
The  note  sued  on  was  introduced  in  evidence. 
The  evidence  relied  on  by  the  defendant  to 
snpport  the  averments  of  his  pleas  is  set  forth- 
In  the  (pinion.  Upon  the  introduction  of  all 
the  evidence,  the  court,  at  the  request  of  the 
plaintiff,  gave  the  general  affirmative  charge 
in  his  behalf,  to  the  giving  of  which  charge 
the  defendant  duly  excepted.  There  were  ver- 
dict and  judgment  for  plaintiff.  The  defend- 
ant  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions 
were  reserved.    Affirmed. 

Thos.  B.  Knight,  for    appellant     Ed    de 
Oraffenrled,  for  appellee. 

SHARPEi  J.  The  pleas  filed  In  this  case 
each  set  up.  In  bar  of  the  recovery  sought 
facts  specially  pleaded  to  show  a  want  of 
consideration  for  the  note  sued  on,  in  that  It 
was  given  upon  a  rescission  of  a  sale  of  ap- 
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pellant's  half  Interest  In  the  goods  of  Moore 
&  Webb,  made  through  J.  A.  Blunt  osten- 
sibly to  appellee,  which  transactions  appe- 
lant elected  to  treat  as  invalid,  upon  the 
ground,  alleged  to  be  true,  that  Blunt  was 
appellant's  agent  In  making  the  sale,  and 
was  a  joint  purchaser  with  appellee,  of  which 
fact  appellant  was  ignorant  until  after  the 
note  was  executed.  In  plea  No.  1,  Blnnf  s 
interest  as  a  purchaser  appeared  only  by 
way  of  recital,  in  these  words:  "That  after 
the  delivery  of  said  note,  defendant  ascertain- 
ed that  his  agent  J.  A.  Blunt  was  a  party  to 
the  said  purchase,  and  was  interested  in  the 
debt  evidenced  by  said  note."  This  recital 
falls  far  short  of  compliance  with  the  ruleA 
of  pleading,  which  require  that  material  facts 
shall  be  averred  with  certainty,  and  which 
condemn  a  mere  Inferential  recital  of  them 
as  insufficient  1  Chit  Fl.  (16th  Ed.)  260. 
Nor  does  it  appear,  even  from  the  recital,  in 
what  way  Blunt  was  a  party  to  the  pur- 
chase or  was  Interested  in  the  note.  The 
demurrer  to  that  plea  was  properly  sustain- 
ed. 

The  principle  Invoked  by  the  defense  is 
that  which  disables  a  selling  agent  without 
consent  of  his  principal,  to  combine  In  him- 
self the  character  of  seller  and  buyer.  By 
the  submission  of  the  cause  to  the  jury  un- 
der pleas  2  and  3,  appellant  obtained  the 
full  benefit  of  that  principle,  so  that  its  dis- 
cussion here  is  unnecessary.  The  general  af- 
firmative charge  was  given  for  the  plaintiff, 
presumably  upon  the  conclusion  that  the 
pleas  were  not  supported  by  the  proof,  and  in 
that  conclusion  we  fully  concur. 

The  evidence  chiefly  relied  on  to  snpport 
the  averments  of  the  pleas  as  to  Blunt's 
agency  and  his  sale  of  the  property  appears 
In  the  following  extracts  from  appellant's 
testimony,  as  shown  by  the  bill  of  exceptions,. 
npon  the  construction  and  effect  of  which  de- 
pends the  propriety  of  the  charge  in  ques- 
tion: "About  that  time  I  went  to  J.  A. 
Blunt  who  resides  In  Oreensboro,  also,  and 
whom  I  had  known  for  a  number  of  years,, 
and  regarded  as  my  friend,  and  told  him  that 
the  firm  of  Moore  &  Webb  was  financially 
embarrassed,  and  that  I  desired  to  sell  my 
nndlvlded  one-half  Interest  In  the.  goods,  to 
raise  money  in  order  to  meet  my  part  of  the 
liabUlties  of  the  firm.  •  •  •  I  told  Mr. 
Blunt  that  I  had  concluded  to  sell  my  Inter- 
est and  that  I  desired  him  to  help  me  find  a 
purchaser.  I  conferred  frequently  with  Mr. 
BInnt  about  the  matter,  and  asked  him  on 
varions  occasions  to  find  a  purchaser  for  me. 
About  the  1st  November,  Mr.  Blunt  told  me 
be  thought  it  was  probable  that  he  could 
find  a  purchaser,  and  asked  me  to  tell  him 
what  I  was  willing  to  take  for  my  luterest. 
I  told  him  I  would  not  take  less  than  65 
cents  on  the  dollar  for  my  half  interest  orig- 
inal cost  On  November  6th,  Mr.  Blunt  met 
me  at  or  near  Mr.  Moslander's  store.  In 
Greensboro,  and  told  me  that  he  thought  he 
had  a  purchaser  for  my  Interest  In  the  stock 


Digitized  by 


Google 


60 


25  SOUTHEBN  BBPOBTEB. 


of  goods  at  66  cents  on  the  dollar,  and  that 
he  would  see  me  at  my  room  about  It  Short- 
ly after  this  conversation,  Mr.  Blmit  came  to 
my  room,  and  handed  me  a  written  paper. 
[Here  follows  a  copy  of  a  written  proposi- 
tion to  sell,  addressed  to  appellee,  and  sign- 
ed by  appellant].  This  was  the  fl»t  Intima- 
tion I  had  that  Mr.  Ward  was  the  contem- 
plated purchaser.  I  signed  the  paper,  and 
Mr.  J.  A.  Blunt  signed  his  name  as  a  wit- 
ness thereto,  and  I  returned  It  to  Mr.  Blunt 
This  paper  was  prepared  and  ready  for  my 
signature  before  I  knew  of  Its  existence. 
Blunt  did  not  then  tell  me,  and  has  not  since 
told  me,  that  he  was  in  any  wise  interested 
In  said  purchase,  and  Mr.  Ward  has  never 
so  Informed  me.  After  I  had  signed  the  pa- 
per as  afore  stated,  and  handed  it  to  Mr.  Blunt 
he  (Blunt)  left,  and  shortly  afterwards  came 
back,  and  handed  me  Ward's  written  ac- 
ceptance of  bis  proposition.  *  *  *  In  the 
conversations  with  Mr.  Blunt  before  the  sale 
took  place,  I  told  Blunt  I  regarded  him  as  my 
friend,  and  would  do  anything  that  he  ad- 
vised." On  cross-examination  the  witness 
stated  there  was  no  agreement  that  Blunt 
should  be  paid  anything  for  making  the  sale 
for  him.  "Nothing  was  said  about  pay,  in 
any  way,  between  us.  I  stated  to  several 
other  people  besides  Mr.  Blunt  that  I  was 
anxious  to  sell  my  interest  in  the  stock  ol 
goods,  but  never  authorized  any  one  except 
Mr.  Blunt  to  find  a  purchaser  for  me.  I  did 
not  learn  that  Blunt  was  a  co-purchaser  with 
Ward  of  my  Interest  until  after  the  note 
had  been  executed."  This  testimony  shows 
nothing  more,  in  effect  than  voluntary  and 
gratuitous,  though  self-interested,  service 
rendered  by  Blunt  at  appellant's  request  In 
finding  him  a  purchaser,  and  bringing  the 
parties  together  upon  the  terms  of  the  trade, 
which  was  finally  effected  directly  between 
themselves  by  a  written  proposition  6n  one 
side,  and  a  written  acceptance  thereof  on  the 
other  side.  The  fact  that  the  purchase  was 
for  the  joint  benefit  of  appellee  and  Blunt 
does  not  affect  the  question  of  agency.  Ai>- 
pellant  nowhere  testifies  that  he  gave  author- 
ity to  Blunt  to  sell,  but  only  that  after  con- 
sulting him  as  a  friend,  he  requested  him  to 
find  a  purchaser.  Such  request  imposed  no 
nUlgatlon  upon  either  party,  and  it  is  plain 
that  it  conferred  no  authority  to  sell.  Agency 
Is  founded  upon  contract,  either  express  or 
Implied,  and  Is  a  legal  relation  whereby  the 
agent  is  employed  or  authorized  to  represent 
the  principal  In  the  business  to  be  transact- 
ed. Mechem,  Ag.  I  1;  2  Kent,  Comm.  p. 
784;  Whart  Ag.  $  1.  The  request  in  ques- 
tion created  no  contractual  relation  between 
appellant  and  Blunt  Imposed  no  obligation 
upon  either  party,  was  not  even  a  request  to 
sell,  and  conferred  no  authority  to  do  so;  nor 
was  the  part  taken  by  Blunt  in  conveying 
mutual  propositions  between  appellant  and 
appellee  the  exercise  of  a  power  to  sell. 
Finding  no  error  in  the  record,  the  judgment 
of  the  circuit  court  Is  affirmed. 


(122  Al*.  18g) 

WARD  ▼.  MATHEWS. 

(Supreme  Court  of  Alabama.    Jan.  19,  1899.) 

Illeoitimats   Child  —  Dbscext  of  PROPSRTr— 
Guardian  Ad  Litem— Liability  for  Costs. 

1.  Code,  S  1460,  provides  that  the  mother  or 
kindred  of  an  illegitimate  child  on  the  part  of 
the  mother,  in  default  of  children  of  such  ille- 
gitimate child  or  their  descendants,  U  entitled 
to  Inherit  his  estate.  Id.,  c.  35,  art.  1,  pro- 
vides that,  on  the  death  of  an  intestate  leav- 
lag  a  parent  or  parents,  his  property  shall  de- 
scend to  the  parents  in  equal  portions,  bat  in 
case  only  one  parent  survives,  then  he  or  she 
shall  be  entitled  to  one  half,  and  the  other  half 
shall  descend  to  the  brothers  and  sisters  of  the 
deceased.  Hdd  that  on  the  death  of  an  Ille- 
gitimate child  intestate,  the  mother  is  entitled 
to  one-half  of  the  estate,  and  the  remainder 
should  be  divided  among  the  half  brothers  and 
sisters  of  the  decedent 

2.  Code,  i  468,  provides  that  a  guardian  ad 
litem  may  appeal  m  the  name  of  a  minor,  but 
need  give  no  security  for  costs.     Section  469 

Srovides  for  reimbursements  of  guardian  ad 
tem  for  costs  of  appeal,  in  the  discretion  of 
the  Judge  of  probate.  Hdd,  that  a  guardian 
ad  litem  is  liable  tor  the  costs  of  his  appeal 
when  the  judgment   below  is  affirmed. 

Appeal  from  probate  court,  Jefferson  coun- 
ty;   M.  T.  Porter,  Judge. 

Application  of  T.  J.  Slathews,  administra- 
tor, for  a  partial  settlement  From  an  oriet 
of  the  court  granting  the  same,  W.  0.  Ward, 
guardian  ad  litem,  appeals.    Affirmed. 

In  May,  1807,  L.  F.  Henderson,  the  Illegiti- 
mate son  of  Mrs.  Lucretia  Henderson,  died 
Intestate  In  the  city  of  Birmingham,  leaving 
no  children  nor  wife,  but  leaving  surviving 
him  his  mother  and  three  half-brothers  and  one 
half-sister,  wbo  were  grown,  and  two  nieces, 
the  mhior  children  of  his  deceased  half-sister. 
T.  J.  Mathews  was  appointed  administrator  of 
Li,  F.  Henderson's  estate.  Mathews,  as  such  ad- 
ministrator, filed  his  application  for  partial 
settiement  alleging  that  the  decedent  had  no 
direct  descendants,  and  that  his  heirs  at  law 
were  his  mother,  his  half  brothers  and  sister, 
and  the  children  of  his  deceased  half-sister. 
W.  C.  Ward  waa  appointed  guardian  for  the 
minor  children.  The  grown  half  brothers  and 
sister  made  no  objection  to  the  allegation  of 
the  administrator  that  their  mother,  Lucretia 
Henderson,  who  waa  the  mother  of  both  the 
decedent  and  other  children  wbo  are  named 
as  heirs,  and  the  grandmother  of  the  minors, 
but  W.  C.  Ward,  as  guardian  for  these  minor 
children,  pleaded  that  as  L.  F.  Henderson 
was  the  illegitimate  son  of  Lucretia  Hender- 
son, the  kindred  of  this  illegitimate  child  on 
the  part  of  the  mother,  who  are  first  uiti- 
tied  to  Inherit,  were  the  half  brothers  and 
sisters  of  such  decedent  or  their  descendants, 
and  they  were  entitled  to  the  whole  of  the 
property,  and  Lucretia  Henderson  was  Im- 
properly named  as  one  of  the  parties  entitled 
to  participate.  To  this  plea  Lucretia  A.  Hen- 
derson, the  mother  and  only  surviving  parent 
of  the  deceased,  demurred  upon  the  following 
grounds:  (1)  That  the  fact  that  the  decedent 
was  the  Illegitimate  child  of  the  demurrant 
does  not  change  her  status  In  law  as  an  heir 
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ot  aald  estate  entKled  to  a  dlstrlbntlre  Inter- 
est therein;  (2)  that  said  plea  does  not  set 
forth  any  facts  which  show  that  the  demur- 
rant was  not  entitled  to  a  dlstrlbntive  inter- 
est of  one-half  of  the  estate  of  the  decedent 
This  demnrrer  was  sustained,  and,  in  a  de- 
cree on  partial  settlement,  the  court,  attet 
hearing  the  testimony,  decided  that  the  moth- 
er was  entitled  to  one-half  of  the  estate,  and 
the  half  brothers  and  sister  and  the  children 
of  the  deceased  half-sister  of  the  decedent  to 
the  other  one-half,  and  Judgment  was  entered 
accordingly.  From  this  Judgment  the  guard- 
ian appeals,  and  assigns  as  error  the  sus- 
taining of  the  demurrer  to  the  plea  and  the 
rendition  of  said  Judgment 

Ward  &  Houffhton,  for  appellant  Knox, 
Bowie  &  Dixon,  for  appellee. 

BHAllPB,  J.  The  statute  relating  special- 
ly to  the  descent  and  distribution  of  estates 
of  Illegitimates  dying  Intestate,  and  without 
descendants,  forms  section  1400  of  the  pres- 
ent Code,  and  is  em  follows:  "The  mother  or 
kindred  of  ata  Ulegltlmate  child  on  the  part 
of  the  mother  are,  hi  default  of  children  of 
such  illegitimate  child  or  thehr  descendants, 
entitled  to  hiherlt  his  estate."  In  the  case  of 
Butler  T.  Land  Co.,  84  Ala.  S91,  4  South. 
676,  this  statute  was  under  the  consideration 
of  this  court  upon  a  controversy  which  In- 
rolved  the  question  here  presented,  as  to  the 
manner  of  descent  and  dlstribntiou  of  such 
estates  as  between  the  mother  of  a  deceased 
Illegitimate  and  her  descendants.  It  was 
there  held  that  this  section,  standing  alone, 
was  doubtful  of  meaning  as  to  the  persons 
who  should  take  as  well  as  to  the  quantity 
to  be  taken  by  each,  and  therefore  that  to 
ascertain  such  meaning,  reference  sbonld  be 
had  to  the  other  statutes  then  existing  reg- 
ulating descent  In  ordinary  cases,  treating 
the  subject  and  the  system  as  one.  By  the 
ordinary  rule  then  In  force,  the  brothers  and 
sisters,  or  theh:  descendants,  were  preferred 
to  the  mother;  and  the  meaning  of  the  partic- 
ular statute  was  solved  by  applying  to  it  the 
same  rule,  and  thereby  the  brother  of  the  de- 
ceased was  held  entitled  to  the  property  to 
the  exclusion  of  the  mother.  The  correctness 
of  that  decision  has  not  been  questioned  In  any 
other  case  in  this  court  Since  its  rendition, 
the  ordinary  rule  of  descent  and  distribution 
has  been  changed  by  the  act  of  January  30, 
1891,  which,  as  amended  by  the  act  of  Feb- 
ruary 21,  1803  (Acts  1892-93,  p.  1065),  is  as 
follows:  **That  hereafter  In  this  state  the  real 
and  personal  property  of  all  persons  dying  in- 
testate who  hare  no  husband  or  widow  or 
diHdren,  or  descendants  of  cdilldren,  but  who 
leaye  surrlTing  a  pai-ent  or  parents,  shall  de- 
scend subject  to  the  payment  of  debts  and 
charges  against  the  estate:  First  to  the  par- 
ents In  equal  portions,  and  in  case  but  one 
parent  Is  surrlying,  then  he  or  she  shall  be 
entitled  to  one  half  of  such  estate,  and  the 
other  half  to  the  brothers  and  sisters  of  the 


deceased,  or  their  descendants,  as  now  pro- 
Tided  by  law,  and  if  there  be  no  brothers  and 
sisters  and  their  descendants,  then  the  whole 
estate  shall  go  to  the  surrlving  parent"  Such 
was  the  statute  In  force  at  the  death  of  U  F. 
Henderson,  and  which  Is  still  in  force,  being 
substantially  embodied  In  article  1  of  chapter 
85  of  the  present  Code.  The  statute  relating 
expressly  to  estates  of  Illegitimates  remains 
unchanged,  and,  standing  by  Itself,  Is  as  nn- 
certahi  as  it  was  found  to  be  In  the  trial  of 
Butler  T.  Land  Co.,  supra.  We  think  the 
mode  there  adopted  to  determine  Its  meaning, 
which  was  to  apply  to  It  the  general  rule  pro- 
vided by  the  statute  for  descent  and  distrlbo- 
tlon  in  ordinary  cases,  was  the  correct  one. 
That  rule  being  changed,  the  result  of  Its 
application,  along  with  section  1460  of  the 
Code,  Is  also  changed.  As  to  the  father,  the 
decedent  was  nnlllns  Alius,  as  at  common 
law.  But  our  statute  changes  that  status, 
and  makes  htm  the  son  of  his  mother.  She 
Is  his  only  parent  and  his  only  collateral  kin- 
dred are  ex  parte  matema.  As  between  them, 
applying  the  general  rule  as  now  existing,  and 
as  It  existed  at  the  death  of  Ll  F.  Henderson, 
the  mother  Is  entitled  to  take  one-half  the  es- 
tate, real  and  personal,  and  of  the  remainder 
the  other  appellees,  who  are  brothers  and  sis- 
ters of  the  deceased,  are  each  entitled  to  one- 
fifth,  and  the  Infant  appellants  are  each  enti- 
tled to  one-tenfh.  It  was  so  decreed  in  the 
probate  conrt,  and  the  decree  will  be  here  af- 
firmed. 

Upon  the  affirmance  of  Hie  decree  of  the 
probate  court  the  Judgment  of  this  court  ad- 
judged "that  W.  C.  Ward,  guardian,  etc.,  for 
Etha  May  Edmerson  and  Hettie  Francis  Ed- 
merson<  pay  the  costs  of  appeal  of  this  court 
and  of  the  probate  court"  This  Judgment  of 
affirmance  was  rendered  on  January  18, 1899. 
On  February  9,  1899,  there  was  spread  upon 
the  motion  docket  of  this  court  the  following 
motion:  "Comes  W.  C.  Ward,  who,  by  the 
court  upon  the  affirmance  of  the  Judgment 
In  the  annexed  stated  cause,  on,  to  wit  the 
20th  day  of  January,  1899,  was  adjudged  to 
pay  the  costs  of  the  appeal  in  said  cause, 
and  moves  the  court  to  retax  the  costs,  so 
that  he  may  not  be  taxed  therewith,  upon 
the  fcrilowing  grounds:  (1)  That  said  Judg- 
ment was  rendered  against  the  said  W.  C. 
Ward  as  guardian,  when  the  record  shows 
that  he  was  only  the  guardian  ad  litem  of 
appellants;  (2)  and  for  the  further  ground 
that  he,  as  guardian  ad  litem,  is  in  no  way 
chargeable  with  the  costs  of  the  api>eal. 
Wherefore  he  moves  the  court  that  the  Judg- 
ment so  far  as  the  same  charges  him  with 
the  coats  of  appeal,  be  vacated  and  held  for 
naught" 

PER  OTTRIAM.  This  is  an  application  by 
a  guardian  ad  litem,  who  prosecuted  an  ap- 
peal to  this  court  in  the  name  of  the  minors, 
whom  he  was  appointed  in  the  court  below 
to  represent  to  vacate  the  Judgment  of  this 
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court  adjudging  him  liable  for  tbe  cost  of  the 
appeal.  Section  1325  entitles  the  successful 
party,  In  all  civil  actions,  to  recover  full 
costs  against  the  unsuccessful  party,  for 
which  judgment  must  be  rendered,  unless  In 
cases  otherwise  directed  by  law.  Section 
46S  provides  that  the  next  friend,  general 
guardian,  or  guardian  ad  litem  may.  In  the 
name  of  the  minor,  take  and  prosecute  an 
appeal  from  any  final  decree  of  the  court  of 
probate,  or  from  any  Judgment,  order,  or  de- 
cree of  the  Judge  of  probate,  but  a  guard- 
ian ad  litem  Is  relieved  of  giving  any  security 
for  costs.  This  section  had  its  origin  in  an 
enactment  entitled  "An  act  to  regulate  ap- 
peals from  probate  courts,"  approved  Decem- 
ber 12,  1867  (Acts  1857-68,  p.  244);  and  this 
provision  of  the  enactment  was  carried  Into 
the  C!odes  of  1867  and  1876,  without  change 
la  verbiage.  In  which  a  guardian  ad  litem 
was  required  to  give  bond  for  that  purpose. 
In  codifying  tiie  Code  of  1886,  the  only 
change  made  was  to  relieve  a  guardian  ad 
litem  of  this  requirement  That  he  Is  a  party 
to  the  appeal  we  entertain  no  doubt  Sec- 
tion 468,  and.  Indeed,  the  original  act  place 
him  upon  the  same  footing  with  a  general 
guardian  or  next  friend.  No  distinction  is 
there  made  between  them  except  In  the  par- 
ticular pointed  out  And  In  the  case  of  Fer- 
ryman V.  Burgster,  6  Port  99,  in  which  this 
court  held  that  a  guardian  ad  litem  is  never 
(Aargeable  with  the  costs  accruing  in  the 
cause  In  the  court  below,  the  reason  assigned 
by  the  court  was  that  a  guardian  ad  litem,  un- 
der the  practice  proceedings  In  the  English 
chancery  courts,  was  an  Involuntary  party,  and 
it  would  work  a  hardship  upon  him  to  enforce 
the  payment  of  the  costs  against  him,  which 
he  in  no  wise  voluntarily,  expressly,  or  Im- 
pliedly assumed.  The  doctrine  recognizes 
him  as  a  party.  But  that  he  is  not  liable  for 
costs  in  the  conrt  below,  for  the  reasons  as- 
signed, is  a  matter  of  no  consequence  in  the 
consideration  of  this  question.  He  is  a  par- 
ty, under  the  statute  authorizing  him  to  sue 
out  the  appeal  to  this  court,  and  wherever  he 
avails  himself  of  the  authority  there  con- 
ferred he  becomes  as  much  a  party  to  the 
appeal  as  the  general  guardian  or  next  friend 
when  the  appeal  is  prosecuted  by  either  of 
them.  That  this  construction  was  the  legis- 
lative one  Is  made  manifest  by  section  469 
of  the  Oode,  in  which  provision  is  made  for 
his  reimbursement  for  all  costs  of  the  appeal 
paid  by  him,  in  the  discretion  of  the  Judge  of 
probate,  from  the  estate  of  the  testator  or  in- 
testate or  minor.  It  was  not  until  the  Code 
of  1886,  notwithstanding  he  was  required  to 
give  bond  for  the  costs  of  the  appeal,  that 
this  benefit  was  conferred  upon  him.  To 
bold  that  he  would  I>e  entitled  to  reimburse- 
ment for  costs  paid  by  him  for  which  he  was 
not  legally  liable  would  be  unreasonable.  So, 
the  only  reasonable  construction  of  section 
469  Is  that  the  legislature  intended  that  he 
should  be  liable.  Just  as  executor,  adminis- 
trator, guardian,  or  n^t  friend,  who  are  also 


entitled  to  the  same  benefit  of  reimburse* 
ment,  are  liable.  Besides,  under  this  section, 
no  possible  loss  can  come  to  him  by  the  pay- 
ment It  Is  the  plain  duty  of  the  Judge  of 
probate  to  reimburse  him  for  these  costs 
from  the  estate  of  the  testator  or  intestate  or 
minor,  where  a  bona  fide  appeal  is  prosecut- 
ed. In  the  case  of  Brown  v.  Williams,  87 
Ala.  853,  6  South.  HI,  in  which  a  contrary 
view  was  held  by  this  court,  these  statutes 
were  not  considered,  and  the  opinion  on  the 
point  under  consideration  was  based  upon 
the  authority  of  Ferryman  t.  Burgster,  su- 
pra. Ferryman  v.  Burgster  was  declaratory 
of  the. common-law  rule,  and  its  soundness  is 
not  here  questioned.  But,  as  we  have  shown, 
this  rule  has  been  chang^  by  statute.  The 
case  of  Brown  v.  Williams,  not  being  in  con- 
formity to  our  views,  must  be  overruled.  It 
follows  that  the  application  must  be  denied. 


(UO  Ala.  401) 

BIBMINGHAM  BUILDING  &  LOAN  ASS'N 

V.  BTATB. 
(Supreme  Court  of  Alabama.    Jan.  18,  1899.) 
Taxation— EqciLLiSiLTiON  Board— Correction  or 

ASSESSMBNT — MiMIBTBRIAI.    ACTB— APFBAU 

1.  The  act  to  amend  the  revenue  laws,  ap- 
proved February  18,  1896,  {  31  (Acts  1894-95, 
p.  1205),  provides  that  the  county  board  of 
equalizatioB  shall  convene  on  the  first  Monday 
in  May,  and  examine  the  assessment  list  and 
enter  any  errors  on  a  docket  to  be  kept  for  that 
purpose,  in  each  case  the  state  appearing  as 
plaintiff,  and  the  affected  taxpayer  as  defend- 
ant and  to  issue  a  notice  to  the  taxpayer  stat- 
ing the  substance  of  the  supposed  error,  citing 
him  to  appear  on  the  first  Monday  in  June  to 
show  cause  why  the  correction  should  not  be 
made.  Held,  that  these  preliminary  acts  were 
merely  ministerial,  and  hence  failure  to  per- 
form them  strictly  at  the  time  prescribed  did 
not  prevent  the  board  from  proceeding  to  make 
corrections. 

2.  The  act  amending  the  revenue  laws,  ap- 
proved February  18,  1805,  I  33  (Acts  1894-96. 
p.  1206),  provides  that  on  an  appeal  from  the 
decision  of  the  county  board  of  equalization  in 
relation  to  its  correction  of  an  assessment  the 
matter  shall  be  tried  anew.  Held  that  on  such 
an  appeal,  a  judgment  based  alone  on  the  as- 
sessment made  by  the  board,  was  unauthor> 
ized,  since  the  judgment  by  the  board  could 
not  be  looked  to  for  any  purpose. 

Appeal  from  circuit  court,  JefCerson  coun- 
ty; James  J.  Banks,  Judge. 

Proceeding  by  the  state  against  the  Blr* 
mlngham  Building  &  Loan  Association  to 
raise  its  assessment  From  a  judgment  by 
the  county  board  of  equalization  for  plaiatlff, 
defendant  appealed  to  the  circuit  court, 
where  the  decision  of  the  board  was  affirmed, 
and  defendant  appeals.    Reversed. 

The  Birmingham  Building  &  Loan  Associa- 
tion gave  in  its  property  for  taxes  to  the 
tax  assessor  of  Jefferson  county  for  the  year 
1896  within  the  time  prescribed  by  law.  On 
July  2,  1896,  a  citation  was  Issued  by  th» 
board  of  tax  equalization  of  Jefferson  coun- 
ty, Ala.,  notifying  the  Birmingham  Building 
&  Loan  Association  that  said  board  of  tax 
equalization,  in  regular  session,  on  July  2d, 


Digitized  by 


Google 


Ala.) 


BIBMmOHAM  BUILDING  A  LOAN  ASS'N  t.  STATE. 


58 


raised  the  tax  assessment  on  Its  property 
theretofore  made  by  the  tax  assessor  of  said 
county, .  and  that  the  cause  was  set  down 
for  hearing  at  the  next  regular  session  of 
said  board,  on  Ju^  10,  1896.  This  citation 
was  served  upon  the  association,  and,  by  Its 
attorney.  It  appeared  before  the  board  the 
day  It  was  cited  to  appear,  and  made  a  mo- 
tion to  dismiss  the  cause.  The  grounds  of 
this  motion  and  the  other  proceedings  which 
were  had  in  the  case  are  sufficiently  stated 
in  the  opinion. 

Smyer  &  Smyer,  for  appellant  Wm.  CL 
Fitts,  Atty.  Gen.,  for  the  State. 

DOWDBUU  7.  By  section  5  of  the  "Act 
to  amend  the  revenue  laws  of  Alabama,"  ap- 
proved February  18,  1895  (Acts  1894-86,  p. 
1192),  a  county  board  of  equalization  of  taxes 
in  each  county  is  created,  in  the  manner 
therein  specified.  Section  31  of  said  act  pro- 
vides that  "said  board  will  convene  at  the 
court  bouse  of  the  county  on  the  first  Mon- 
day in  May,  and  shall  rigidly  examine  each 
assessment  list,  and  compare  all  such  lists 
carefully  with  the  book  of  assessment,  and 
institute  inquiry  as  to  the  correctness  of  any 
assessment  of  real  or  personal  property,  or 
subject  of  taxation;  and  if  upon  such  in- 
quiry any  assessment,  whether  made  by  the 
taxpayer,  his  agent,  or  by  the  assessor.  Is 
supposed  not  to  be  full  and  complete,  or 
the  property  assessed  at  less  or  more  than  Its 
actual  value,  or  that  property  has  been  omit- 
ted that  should  have  been  assessed,  the  said 
board  of  equalization  riiall  enta-  the  same  on 
a  doclcet  to  be  kept  for  that  purpose  by 
said  board  in  the  name  of  the  state  of  Alar 
bama  as  plaintiff  and  the  taxpayer  as  de- 
fendant, and  shall  issue  a  notice  and  copy 
thereof,  addressed  to  the  taxpayer,  stating 
the  substance  of  the  supposed  error,  im- 
proper assessment,  undervaluation  or  over- 
valuation, and  citing  such  taxpayer  to  ap- 
pear before  said  of  equalization  on  the  first 
Monday  in  June,  to  show  cause  why  such  er- 
ror, omission,  or  undervaluation  should  not 
be  corrected,  and  in  what  respect  A  copy  of 
said  notice  shall  be  personally  served  on  the 
said  taxpayer,  or  if  he  qinnot  be  found,  by 
leaving  the  same  at  his  residence,  by  the  tax 
assessor  or  any  person  whom  he  may  deputize 
in  writing  for  that  purpose,  and  the  date  when 
and  how  the  same  was  so  served  shall  be  in- 
dorsed on  the  original,  which  original  shall  be 
returned  to  the  secretary  or  any  member  of 
said  board:  provided,  that  if  the  taxpayer  is 
a  nonresident  of  the  county  and  his  residence 
is  known,  then  the  secretary  of  said  board 
shall  mail  a  coiv  of  said  notice,  postage 
paid,  to  said  taxpayer,  indorsing  on  the  orig- 
inal when  the  copy  was  mailed  and  to  what 
address:  provided,  that  In  countlea  paying 
less  than  twelve  thousand  dollars  proi>erty 
tax,  the  said  board  of  equalization  at  this 
meeting  of  the  board  shall  not  sit  for  a  long- 
er term  than  four  days  in  each  year.     In 


counties  paying  more  than  twelve  thousand 
dollar  and  less  than  twenty  thousand  dol- 
lars property  tax,  said  board  shall  not  sit 
for  a  longer  term  than  six  days  in  each  year; 
and  in  counties  paying  twentr  thousand  dol- 
lars property  tax  and  over,  shall  not  sit  for 
a  longer  term  than  ten  daya"  Section  32 
provides  as  follows:  "That  the  said  county 
board  of  equalization  shall  convene  a  second 
time  at  the  court  house  on  the  first  Mon- 
day in  June,  and  may  remain  In  session  for 
such  length  of  time  as  may  be  necessary  to 
dispose  of  the  cases  before  it  and  for  the 
hearing  of  such  cases  as  may  have  been  dock- 
eted; and  the  cases  shaU  be  called  in  such  or- 
der for  hearing  and  disposition  as  the  said 
board  or  a  majority  thereof  may  see  proper. 
For  the  purposes  of  such  inquiry  or  hearing, 
the  said  board  may  subpoena  such  witnesses, 
and  Introduce  such  oral,  documentary,  or 
record  evidence  as  may  be  necessary  to  a  full 
understanding  of  the  question,  Including  the 
abstract  duly  certified,  provided  by  sectliHi 
28  of  this  act  made  by  the  probate  Judge 
of  any  county  in  the  state  of  Alabama,  and 
the  taxpayer  may  upon  application,  at  any 
time  before  the  day  on  which  his  case  is  set 
for  hearing,  have  subpoenas  Issued  for  wit- 
nesses in  his  behalf,  and  may  also  introduce 
documentary  or  record  evidence  pertaining 
to  the  matter  under  investigation,  and  the 
said  board  of  equalization  shall  have  author- 
ity to  set  cases  for  hearing  on  such  days  as 
it  may  see  proper,  and  give  notice  to  the 
defoidant  and  subpoena  witnesses  for  certain 
days,  and  may  for  good  cause  shown,  con- 
tinue a  hearing  over  to  a  day  to  be  fixed  by 
said  board,  but  neither  the  state  nor  the 
county  shall  be  required  to  pay  the  per  diem 
of  a  defendant's  witness^  and  the  county 
shall  only  pay  the  per  diem  of  two  witnesses 
in  any  one  case,  and  the  mileage  shall  not 
exceed  four  cents  per  mile  each  way  and  one 
dollar  per  diem  for  each  witness  to  be  paid 
by  the  county  treasurer  on  the  order  of  the 
chairman  of  the  board.  The  tax  collector 
shall  be  present  in  court  at  such  hearing  to 
represent  the  interest  of  the  state."  By  sec- 
tion 33  it  is  provided  that  if  the  taa^yer 
appears  in  person  or  by  attorney,  or  has  had 
five  days'  notice,  the  said  board  shall  pro- 
ceed to  hear  the  matter,  and  shall  raise  or  re- 
duce the  valuation,  or  enter  the  omission,  or 
correct  the  error,  or  add  such  items  of  taxa- 
tion, and  fix  the  value  thereof,  as  may  have 
escaped  assessment  and  fix  all  values  at 
what  the  evidence  shows  to  have  been  the 
actual  cash  value  of  the  property  on  the  1st 
day  of  October  preceding.  It  prescribes  cer- 
tain evidences  which  \he  board  may  consider 
in  hearing  the  case,  and  provides  that  I' 
the  matter  be  contested,  the  board  shall,  upon 
the  dose  of  the  hearing,  render  its  decision, 
within  24  hours,  unless  the  taxpayer  consents 
to  a  longer  time,  which  decision  must  be  en- 
tered upon  the  docket  and  signed  by  the 
chairman  of  the  board.  From  the  Judgment 
and  decision  of  the  board,  any  member  of  the 
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board  or  the  defendant  may  appeal  In  10 
days  to  tbe  next  term  of  the  circuit  or  city 
court,  when  the  same  shall  be  tried  anew. 

In  the  present  case,  the  board  did  not,  at  Its 
May  term,  take  action  in  the  matter  of  equal- 
izing the  appellant's  taxes  as  returned  by  the 
assessor,  but,  so  far  as  appellant's  motion  to 
dismiss  or  pleas  show  to  the  contrary.  It 
did,  during  Its  regular  sitting  beginning  on 
the  first  Monday  in  June,  to  wit,  on  the  2d 
day  of  July,  take  such  action,  and  did  enter 
uxwn  the  docket  the  supposed  value  of  appel- 
lant's taxable  property,  and  Issue  and  have 
served  upon  it  a  citation  to  appear  and  con- 
test, on  the  10th  day  of  July.  The  appellant 
appeared  before  the  board  on  that  day  (the 
citation  having  been  served  on  the  8d),  and 
moved  the  board  to  dismiss  the  proceeding  on 
the  ground  that  Its  said  action  in  reference  to 
the  valuation  of  Its  property  and  Issuing  the 
citation  was  not  had  at  the  May  term,  and  not 
until  July  2d  aforesaid.  The  motion  being 
overruled  by  the  board,  appellant  interposed 
the  same  matter  by  way  of  pleas.  These 
pleas  being  disallowed,  the  board  affirmed  Its 
previous  action  raising  the  taxable  values, 
and  appellant  appealed  to  the  circuit  court 
The  same  motions  and  pleas  were  filed  In  the 
circnit  court,  and  there  also  disallowed;  the 
motion  to  dismiss  being  overruled,  and  demur- 
rers to  the  pleas  being  sustained.  Appellant 
declining  to  plead  over,  the  court  rendered 
Judgment  affirming  the  decision  of  the  board, 
and  that  appellant  pay  state  and  county  taxes 
for  tbe  year  1896  on  969,250,  that  being  the 
snm  to  which  the  taxable  values  had  been 
raised  by  the  board,  and  rendered  Judgment 
for  costs  against  appellant  and  Its  sureties. 
From  this  Judgment  the  present  appeal  la 
taken,  and  the  principal  question  presented 
for  onr  decision  is  whether  or  not  it  was  es- 
sential to  the  lawful  exercise  of  the  Jurisdic- 
tion which  the  act  confers  npon  the  board  that 
the  preliminary  ex  parte  action  In  reference  to 
raising  the  assessment  and  Issuing  the  clta^ 
tion  should  have  been  bad  at  the  May  term, 
In  strict  conformity  to  the  statute. 

The  board  Is  a  Judicial  tribunal,  created 
by  the  statute,  of  special,  limited  Jurisdiction, 
and  Its  Judicial  action  must  be  supported  by 
substantial  compliance  with  all  those  require- 
ments wblch  the  statute.  In  all  Its  parts,  fairly 
Interpreted,  provides  as  essential  to  the  exer- 
cise of  its  Jurisdiction,  which  compliance  must 
affirmatively  appear.  It  is  not  questioned,  in 
this  case,  that  all  things  were  done  which  the 
statute  requires,  except  that  the  prescribed 
time  of  performing  the  preliminary  require- 
ments, to  which  we  have  referred,  was  not  ob- 
served. Upon  reading  the  provisions  of  the 
act,  hereinabove  set  forth,  It  is  seen  that  the 
Judicial  functions  of  the  board  are  those  which 
are  prescribed  by  sections  32  and  33  of  the 
act  It  will  be  observed  that  the  acts  required 
by  section  81  to  be  performed  are  ministerial 
only.  The  incorrectness  of  an  assessment 
which  the  board  Is  by  that  section  required 
to  enter  upon  a  docket  and  give  the  taxpayer 


notice  of  by  citation.  Is  not  one  which  the 
board  has,  by  Judicial  processes,  actually 
found  to  exist  but  It  Is  merely  a  supposed  er- 
ror. Improper  assessment  or  under  or  over 
valuation,  suggested  to  the  board  by  such  in- 
quiry as  It  may  choose  to  make,  or  Information 
It  may  choose  to  act  upon.  The  entry  to  be 
made  upon  the  docket  of  the  supposed  valua- 
tion Is  a  sort  of  pleading,  so  to  speak,  having 
no  element  of  a  Judicial  determination.  So 
that  we  take  it  to  be  clear  that  these  functions 
are  purely  ministerial,  and  their  obvious  de- 
sign is  to  provide  a  practical  and  orderly  sys- 
tem of  bringing  before  the  board.  In  Its  Judi- 
cial capacity,  for  Its  Judicial  action,  all  such 
complaints  In  matters  of  assessments  as  might 
need  Judicial  supervision.  Therefore  we  find 
the  board  sits  as  a  court  and  exercises  Its 
Jurisdiction  as  such,  only  when.  In  Its  June  sit- 
ting, performing  those  duties  requbed  by  sec- 
tions 82  and  33  of  the  act  to  be  then  per- 
formed. 

It  is  a  general  rule,  founded  In  most  obvi- 
ous reason,  that  where  the  statute  fixes  a  time 
or  place  for  a  court  to  sit  and  exercise  Its 
Jurisdiction,  It  can  lawfully  do  so  at  no  other 
time  or  place.  Garllck  v.  Dunn,  42  Ala.  404; 
Davis  T.  State,  46  Ala.  80.  But  the  rule  as  to 
time  Is  not  universally  true  In  respect  of  the 
performance  of  ministerial  acts  required  to  be 
performed  by  officers.  The  general  rule  as  to 
such  acts  Is  to  the  contrary.  We  take  a  cor- 
rect statement  of  It  from  the  brief  of  Judge  R. 
W.  Walker,  as  counsel.  In  the  case  of  Com- 
missioners' Court  T.  Rather,  48  Ala.  440,  as 
follows:  "A  statute  specifying  a  thne  within 
which  a  public  officer  Is  to  perform  an  offi- 
cial act  affecting  the  rights  of  others  Is  di- 
rectory merely,  as  to  the  time  within  which 
the  act  Is  to  be  done,  unless,  from  the  nature 
of  the  act  or  the  phraseology  of  the  statute, 
the  designation  of  the  time  must  be  considered 
a  limitation  on  the  power  of  the  <^cefr. 
Walker  v.  Chapman,  22  Ala.  126;  People  ▼. 
Alien,  6  Wend.  486-488;  Fond  v.  Negus,  S 
Mass.  230,  232;  Fish  t.  Wright  6  Cow.  269; 
Stickney  v.  Huggins,  10  Ala.  107, 108;  Savage 
V.  Walshe,  26  Ala.  619;  Dwar.  St  pp.  222, 
223;  U,  S.  Trust  Co.  v.  U.  S.  Fire  Ins.  Co., 
18  N.  Y.  200.  By  this  It  Is  not  meant  that  a 
duty  does  not  rest  upon  the  officer  to  act  with- 
in tbe  time,  a  duty  which  he  may  be  compelled 
to  perform,  but  simply  that  his  power  to 
act  does  not  expire  with  the  time.  Stickney 
T.  Huggins,  10  Ala.  106,  108;  Webster  v. 
French,  12  Dl.  802.  When  a  statute  directs 
an  officer  to  do  a  thing  In  a  certain  time,  with- 
out any  negative  words  restraining  him  from 
doing  It  afterwards,  the  naming  of  the  time 
will  not  be  construed  as  a  limitation  of  bis 
authority.  Dwar.  St  p.  223;  Bx  parte  Heath, 
8  Hin,  42;  People  v.  Holley,  12  Wend,  481; 
Mead  v.  Gale,  2  Denlo,  232;  Barnes  v.  Badger, 
41  Barb.  98,  99;  People  v.  Cook,  14  Barb.  290; 
Id.,  8  N.  y.  67;  Miller  v.  Flnkle,  1  Parker,  Cr. 
R.  374;  State  T.  Baltimore  County  Com'rs, 
29  Md.  516." 

The  authorities  there  cited  from  our  own 
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court  are  clear  In  snpport  of  the  i>rlnclpl6s 
stated.  In  the  case  of  Sflckney  y.  Hngglna, 
10  Ala.  106,  there  was  a  statute  which  pro- 
vided that,  "U  any  person  authorized  by  law 
to  collect  the  taxes  In  any  of  the  counties  of 
this  state  shall  fall  to  collect  and  pay  the  same 
to  the  county  treasurer  within  the  time  pre- 
scribed by  law,  the  judge  of  the  county  court, 
if  of  his  own  knowledge,  or  on  complaint  of 
the  treasurer,  shall  hold  a  special  court  within 
tmenty  days  thereafter  to  ti7  such  dellnqnent 
collector;  and  if  it  appears  that  he  has  so 
failed  to  collect  or  pay  over  such  taxes  said 
court  shall  enter  Judgment  In  favor  of  the 
treasurer,"  etc.  (Italics  ours.)  CSonstrulng  this 
statute,  Chief  Justice  Collier,  for  the  court, 
said:  "Although  this  section  addresses  Itself, 
in  mandatory  terms,  to  the  judge  of  the  coim- 
tr  court,  yet  It  cannot  be  understood  that,  In 
requiring  him  to  act  within  twenty  days  from 
the  time  the  default  is  developed,  his  right  to 
act  is  limited  to  that  period.  Time  was  not 
prescribed  for  the  t>eneflt  of  the  collector,  but 
rather  to  quicken  the  diligence  of  the  judge, 
so  that  justice  might  be  promptly  administered 
and  the  greater  certainty  of  collections  In- 
sured. According  to  all  analogies.  In  directing 
the  proceedings  to  be  instituted  within  a  defi- 
nite dme,  the  act  must  be  considered  as  di- 
rectory merely.  It  Is  the  duty  of  the  judge  to 
yield  a  ready  obedience  to  Its  directions,  but, 
if  he  falls  to  do  this,  his  authority  to  act  under 
)t  la  not  gone."  For  a  full  statement  of  simi- 
lar Import  to  the  foregoing,  see  Endllch,  la- 
terp.  St  S  436. 

Now,  the  design  of  the  statutory  provisions 
we  are  construing,  in  this  case,  is  plain.  It 
was  to  secure  an  equalization  of  taxes.  Meth- 
ods were  provided  to  render  the  system  prac- 
tical and  easy.  The  essence  of  the  proceeding 
was  that  the  board  should  have  before  It  a 
docket  of  the  matters  to  be  investigated, 
showing  the  supposed  errors  which  might  re- 
quire correction;  that  It  should  sit,  at  the 
time  specified,  and  judicially  hear  and  deter- 
mine those  matters,  and  enter  its  decisions 
upon  the  docket.  The  preliminary  require- 
ments which  ought  to  have  been  performed  at 
the  May  term  were  merely  to  get  the  matters 
for  Investigation  upon  the  docket,— to  get  the 
cases  in  court,  so  to  speak,  and  to  bring  the 
taxpayer  into  court  to  represent  his  Interests. 
It  was  not  essentially  material  to  the  taxpayer 
when  the  docket  of  cases  was  made  up,  so 
that  he  received  the  statutory  five  days'  notice 
that  he  would  be  required  to  appear  and  con- 
test auring  the  time  fixed  by  the  statute  for 
tliat  purpose.  The  citation  was  only  for  the 
purpose  of  bringing  the  taxpayer  before  the 
board,— to  give  It  jurisdiction  of  his  person,— 
and,  under  all  the  authorities,  it  may  be 
waived.  It  does  not  pertain  to  Jurisdiction  of 
the  subject-matter.  Appearance,  without  the 
issuance  of  a  citation  at  all.  would  authorize 
the  Iward  to  proceed  against  hhn.  Our  con- 
clusion is  that  the  proceeding  was  not  without 
the  Jurisdiction  of  the  board,  either  of  the 
subject-matter  or  person,  and  that  the  circuit 


court  was  right  In  refusing  to  dismiss  it,  and 
in  sustaining  the  demurrers  to  the  pleas. 

It  is  objected  that  the  circuit  court  ought 
to  have  Instituted  a  trial  de  novo,  and  ascer- 
tained the  value  of  the  appellant's  taxable 
property,  instead  of  rendering  the  judgment 
It  did,  upon  appellant's  declining  to  plead  over 
after  the  demurrers  to  its  plea  were  sustained. 
We  think  this  objection  is  well  taken.  So  far 
as  the  record  shows,  upon  the  appellant's  de- 
clining to '  plead  over,  after  demurrer  sustained 
to  the  pleas,  the  circuit  court  thereupon,  with- 
out further  trial  and  without  any  evidence, 
rendered  judgment  against  the  defendant  for 
an  amount  based  upon  the  raised  valuation 
put  by  the  board  of  equalization,  and  from 
which  the  defendant  had  appealed  to  the  cir- 
cuit court.  On  this  appeal  the  statute  pro- 
vides that  the  case  shall  be  tried  anew.  The 
Judgment  rendered  by  the  board  could  not  be 
looked  to  by  the  circuit  court  for  any  purpose. 
This  court  said.  In  the  case  of  Sullivan  y. 
State,  110  Ala.  96,  20  South.  452:  "The  real 
issue  on  the  trial  on  appeal  being,  not  that  the 
assessment  made  by  the  board  was  a  fair. 
Just,  and  legal  assessment,  but  that  the  assess- 
ment made  by  the  tax  assessor  was  incorrect 
In  certain  specified  particulars."  It  was  upon 
the  state,  by  competent  and  legal  evidence, 
to  show  the  Incorrectness  of  the  tax  assessor's 
assessment,  and  what  should  have  been  a 
proper  assessment  and  valuation,  and,  until 
this  was  done,  the  circuit  court  could  not  ren- 
der Judgment  against  the  defendant  The 
Judgment  of  the  circuit  court  must  be  reversed 
and  cause  remanded. 

The  foregoing  opinion,  in  the  main,  was  pre- 
pared by  BEAD,  i. 


(la  Ala.  1»4) 

BARRON  et  al.  y.  BARRON  et  al. 

(Supreme  Court  of  Alabama.    Jan.  17,  1890.) 

Ejectment — AnvBRSs  PossssstoN— Limitatios — 
MoRTOAOBS — Description— AssiosMENT— Valid- 
ity—KviDssoB —  ISSTRUCTIOSB  —  ElEOUTOBS — 

Bill  or  Exceftions—Filino— Trial— Plka  in 
Abatement. 

1.  Where  a  motion  for  a  new  trial  is  made 
at  a  regular  term,  but  not  disposed  of  until  at 
an  adjourned  term,  the  court  may  then  fix  the 
time  tor  filing  the  bill  of  exceptions,  and  a  bill 
filed  within  the  time  so  fixed  cannot  be  assail- 
ed. 

2.  Where  plaintiff  in  ejectment  claimed  un- 
der a  mortjgage  executed  to  B.,  and  acquired 
his  title  prior  to  an  ejectment  suit  against  B., 
in  which  costs  were  adjudged  against  him,  de- 
fendant's plea  in  abatement  that  such  costs 
had  not  been  paid  prior  to  the  commencement 
of  plaintiff's  suit  was  properly  overruled. 

3.  A  certificate  of  redemption  of  land  from 
a  tax  sale,  reciting  the  assessment,  sale,  etc., 
and  purporting  to  vest  titie  in  the  purchaser  as 
one  authorized  to  redeem,  is  admisaibie  in 
ejectment  as  color  of  titie,  under  plaintiffs 
claim  of  adverse  possession,  to  define  the 
boundaries  of  the  purchaser's  actual  posses- 
sion, but  not  as  a  maniinent  of  title. 

4.  Where  plaintiff  claimed  titie  by  adverse 
possession,  it  was  not  objectionable  to  ask  a 
witness  if  he  did  not  buy  a  portion  of  the  land 
from  plaintifTs  grantor,  since  such  question  is 
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relevant  to  the  issue  of  tbe  extent  of  plaintifTa 
claim. 

5.  An  objection  to  evidence  Is  properly  over- 
ruled where  the  ground  on  which  it  is  based  is 
not  stated. 

6.  Where  defendant  In  ejectment  showed 
that  the  adverse  possession  of  plaintiff's  gran- 
tor was  interrupted  by  an  entry  by  others, 
plaintiff  may  introduce  in  rebuttal  the  records 
of  unlawful  detainer  suits  brought  against 
such  parties,  showing  the  suits  to  have  been 
prosecuted  to  a  successful  termination, 

7.  On  the  issue  of  plaintiff's  adverse  posses- 
sion in  ejectment,  he  may  introduce  the  record 
of  a  former  ejectment  suit  against  his  remote 
grantor,  in  wmch  a  voluntary  nonsuit  was  tak- 
en. 

8.  A  mortgage  of  land  described  as  "tbe  east 
half  of  the  southeast  fourth  of  section  thirteen, 
township  thirteen,  range  four  east,"  without 
giving  tne  state,  county,  etc.,  is  inadmissible 
in  ejectment  for  want  of  a  sufficient  descrip- 
tion. 

9.  But  the  land  intended  to  be  mortgaged 
may  be  identified  by  parol  evidence,  and  the 
deficiency  in  the  mortgage  thereby  supplied. 

10.  Where  defendant  in  ejectment  objected  to 
the  introduction  of  a  mortgage  because  of  a 
defective  description  of  the  land,  but  did  not 
specify  the  defect  claimed,  and  the  bill  of  ex- 
ceptions recited  that  plaintiff  offered  a  writing 
purporting  to  be  a  mortgage  of  the  lands  in 
controversy,  it  will  be  presumed  on  appeal  that 
it  was  understood  by  the  parties  that  the  land 
mortgaged  was  the  same  as  that  in  controver- 
sy, in  support  of  the  court's  ruling  admitting 
the  mortgage. 

U.  Where  a  landlord  prosecutes  snccessf  nlly 
an  unlawful  detainer  suit  against  his  tenant, 
on  ascertaining  that  he  was  claiming  the  land 
adversely,  the  tenant's  possession  does  not 
break  the  continnity  of  the  landlord's  posses- 
sion, which  was  also  adverse. 

12.  Where  the  uncontradicted  evidence  show- 
ed that  a  part  of  the  land  claimed  by  defend- 
ant in  ejectment  was  claimed  under  a  sheriff's 
deed  by  virtue  of  a  judicial  sale  against  plain- 
tiff's grantor,  made  subsequent  to  a  mortgage 
by  him,  under  which  plaintiff  claimed  title,  an 
instruction  that,  if  the  jury  believed  all  of  the 
evidence,  their  verdict  must  be  for  plaintiff  for 
the  part  so  claimed,  was  proper. 

13.  Where  a  purchaser  of  land  went  Into  Im- 
mediate possession,  claiming  title  in  fee,  his 
adverse  possession  begins  to  run  from  the  date 
of  purchase,  though  he  did  not  then  receive  a 
deed  from  his  grantor. 

14.  Where  plaintiff  In  ejectment  claimed  title 
by  adverse  possession  of  himself  and  his  gran- 
tors, it  Is  immaterial  when  such  possession 
commenced,  so  long  as  they  together  held  ad- 
versely for  more  than  10  years  before  suit 
brought. 

15.  An  actual  claim  of  title  to  land  Is  suffi- 
cient to  support  adverse  possession,  whether 
claimants  think  their  title  valid  or  not. 

16.  Bequested  instructions  not  warranted  by 
the  evidence  are  properly  refused. 

17.  An  Instruction  in  ejectment  that  if  the 
legal  titie  to  land  was  in  defendant,  In  com- 
mon with  others,  and  she  entered  thereon,  and 
continued  claiming  possession,  under  such  title 
in  herself,  and  not  as  the  wife  of  B.,  the  jury 
must  find  for  her  and  those  claiming  under  the 
other  tenants  in  common,  Is  misleading  and 
erroneous,  since  adverse  possession  must  oe  es- 
tablished, not  only  by  a  claim  of  possession, 
but  by  actual  occupation. 

18.  An  indorsement  on  a  mortgage  by  the  ex- 
ecutor of  a  deceased  mortgagee,  transferring 
the  mortgage  and  debt  without  recourse,  does 
not  operate  to  convey  the  title  to  the  land 
mortgaged. 

19.  Where  the  evidence  showed  that  payment 
to  a  mortgagee  was  made  in  pursuance  of  a 
contract  to  purchase  the  mortgage,  and  not  in 
payment  of  the  debt,  instructions   based   on 


the  theory  that  such  payment  operated  to  ex- 
tinguish the  debt  Were  properly  refused. 

Appeal  from  circuit  court,  St.  Clair  coun- 
ty; George  E.  Brewer,  Judge. 

Ejectment  by  John  T.  Barron  and  others 
against  Bebecca  Barron  and  others.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
AtBrmed. 

This  was  a  common-law  action  of  eject- 
ment. There  were  three  demises  in  the  com- 
plaint One  was  laid  In  John  X.  Barron;  an- 
other. In  J.  W.  Moore,  as  tbe  executor  of  W. 
G.  Moore,  deceased;  and  the  other  was  laid 
in  tbe  heirs  at  law  of  W.  O.  Moore,  deceas- 
ed. There  were  several  parties  defendant, 
but  the  principal  defendants  were  Rebecca 
Barron,  Mary  McFarlaud,  M.  M.  Smith,  and 
N.  A.  Hood;  tbe  other  defendants  being 
privies  of  said  Rebecca  Barron  and  Mary 
McFarland,  and  holding  under  and  through 
them.  The  defendants  disclaimed  titie  to  an 
undivided  two-thirds  Interest  In  the  lands 
sued  for,  and,  as  to  the  remaining  undivided 
one-third,  they  pleaded  not  guilty.  The  sub- 
stance of  the  plea  In  abatement,  which  was 
stricken  from  the  file  on  motion  of  the  plain- 
tiff, is  stated  in  the  opinion.  On  the  trial  of 
tbe  cause  the  defendants  introduced  evidence 
tending  to  establish  their  title  to  the  prop- 
erty, as  follows:  One  J.  S.  Clements  died  in 
1870,  seised  and  possessed  of  tbe  lands  in 
controversy.  He  left,  surviving  him,  a  wid- 
ow, who,  together  with  his  children,  contin- 
ued to  reside  upon  the  property.  In  1871 
said  lands  were  assessed  for  taxes,  as  the 
lands  of  J.  S.  Clements;  and,  default  being 
made  in  the  payment  of  tbe  taxes  for  said 
year,  the  lands  were  sold  therefor.  Subse- 
quently, Mrs.  Mary  Clements,  the  widow  of 
said  J.  S.  Clements,  redeemed  said  lands  by 
paying  double  the  amount  paid  at  said  sale, 
and  tbe  costs,  etc.,  as  required  by  the  stat- 
ute. In  September,  1873,  the  probate  judge 
of  the  county  of  SL  Clair,  wherein  the  lands 
were  situate,  gave  to  Mrs.  Mary  Clements  a 
certificate  of  redemption  of  said  lands.  She 
thereupon  went  Into  possession,  and  set  up 
an  individual  claim  to  said  lands.  Subse- 
quentiy,  during  the  year  1873,  she  sold  said 
lands  to  Jesse  H.  Barron,  but  did  not  exe- 
cute to  him  a  deed  until  the  year  1879.  Im- 
mediately upon  the  purchase  of  said  landa 
from  Maiy  Clements,  Jesse  H.  Barron  went 
into  the  possession  thereof,  and  exercised 
acts  of  ownership,  claiming  the  lands  as  his 
own.  On  .January  14,  1884,  Jesse  H.  Barron 
and  his  wife  executed  a  mortgage  ux>on  the- 
lands  In  controversy  to  W.  G.  Moore,  to  se- 
cure the  payment  of  an  Indebtedness  due- 
from  him  to  Moore.  In  December,  1884^ 
Jesse  H.  Barron  brought  an  action  of  unlaw- 
ful detainer  against  B.  B.  Barron,  tbe  hus- 
band of  Rebecca  Barron,  and  Benjamin  F. 
Clements,  who  was  the  father  of  the  de- 
fendant Mary  McFarland.  B.  B.  Barron  had 
gone  into  possession  of  a  part  of  the  lands 
as  the  tenant  of  Jesse  H.  Barron,  and,  while- 
80  in  possession,  be  and  bis  wife,  Rebecca 
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BarroD,  set  np  a  claim  to  said  lands.  Ben- 
jamin F.  Clements  was  In  possession  of  a 
part  of  the  land,  claiming  it  as  his  own.  In 
each  of  the  actions  of  unlawful  detainer  the 
plaintiCF  recovered  Judgment  against  the  de- 
fendants, respectively,  and  they  were  ousted 
under  a  writ  of  restitution  issued  upon  said 
Judgment  The  mortgage  from  Jesse  H.  Bar- 
ron to  W.  G.  Moore  was  by  the  executor  of 
said  W.  6.  Moore  (who  had  subsequently 
died)  transferred  and  assigned  to  the  plain- 
tiff John  T.  Barron,  the  transfer  being  evi- 
denced by  the  following  indorsement  npon 
said  mortgage:  "For  value  received,  and 
without  recourse,  I  bweby  assign  and  trans- 
fer this  mortgage  and  the  debt  It  secures  to 
John  T.  Barron."  Tbis  transfer  was  signed, 
"J.  W.  Moore,  Executor  of  W.  Q.  Mooie,  De- 
ceased." Default  having  been  made  In  the 
payment  of  the  mortgage  debt,  the  mortgage 
was  foreclosed,  under  the  power  of  sale;  and 
John  T.  Barron  became  the  purchaser  of  the 
lands  In  controversy.  This  sale  was  made 
January  16,  1893.  The  evidence  for  the  de- 
fendants tended  to  show  that  the  lands  in 
controversy  belonged  to  the  first  wife  of  J. 
S.  Clements,  deceased,  and  that  they  were 
the  heirs  at  law  of  J.  S.  Clements'  first  wife. 
It  was  further  shown  by  the  defendants  that. 
In  1887,  Bebecca  Barron  and  B.  F.  Clements, 
whose  only  heir  is  the  defendant  Mary  Mc- 
Fariand,  brought  an  action  of  ejectment 
against  Jesse  H.  Barron  for  the  lands  in  con- 
troversy, and  that  they  recovered  Judgment 
for  an  imdlvlded  two-thirds  Interest  in  said 
lands,  with  the  costs  of  suit;  that,  the  costs 
of  said  suit  not  having  been  paid,  execution 
was  issued  on  the  Judgment,  and  levied  up- 
on the  undivided  one-third  Interest  adjudged 
In  said  suit  to  have  belonged  to  Jesse  H.  Bar- 
ron; that,  under  this  execution,  the  undivid- 
ed one-third  Interest  was  sold,  and  the  de- 
fendant N.  A.  Hood  became  the  purchsser  of 
said  undivided  one-third  interest.  This  Judg- 
ment In  the  ejectment  suit  brought  by  Re- 
becca Barron  and  B.  F.  Clements  against 
Jesse  H.  Barron  was  recovered  on  October  11, 
1S92,  and  the  sale  was  made  to  N.  A.  Hood 
on  December  12,  1802.  It  was  shown  that 
Bebecca  Barron  and  Mary  McFarland,  as  heir 
at  law  of  Benjamin  F.  Clements,  in  Decem- 
ber, 1892,  executed  a  deed  to  the  defendant 
M.  M.  Smith,  conveying  to  him  an  undivided 
one-third  interest  in  the  lands  sued  for.  Up- 
on the  plaintiffs  offering  to  introduce  In  evi- 
dence the  certificate  of  redemption  of  the 
lands  in  question,  given  by  the  probnte  Judge 
to  Mary  Clements  in  1873,  the  defendants  ob- 
jected, npon  the  grounds  tliat  said  written 
Instrument  was  Illegal,  Irrelevant,  and  Incom- 
petent evidence,  and  that  the  writing  itself 
showed  that  It  was  neither  title  nor  color  of 
title  to  the  lands  sued  for.  This  objection 
was  overruled;  the  certlflcate  was  allowed  to 
be  introduced  in  evidence;  and  to  this  ruling 
the  defendants  duly  and  separately  excepted. 
One  John  Thompson,  as  a  witness  for  the 
plaintiff,  testified  that  he  knew  the  lands  In 


controversy,  and  had  known  them  since  1870; 
that  J.  S.  Clements  owned  said  lands;  and 
that,  after  his  death,  his  widow  and  children 
lived  on  them;  and  that,  after  1873,  Jesse  H. 
Barron  claimed  title  and  ownership  to  said 
lands.  Fialntift  then  asked  said  witness  If 
he  did  not  buy  a  portion  of  said  lands  from 
Jesse  H.  Barron  in  the  year  1879.  The  de- 
fendants objected  to  this  question,  upon  the 
ground  that  It  called  for  Illegal,  irrelevant, 
and  incompetent  evidence,  the  bill  of  excep- 
tions stating  that  "no  question  was  raised, 
because  the  deed  was  not  produced."  The 
court  overruled  the  objection,  and  the  def  end- 
antsduly  and  separately  excepted.  The  witness 
answered  that  he  did  not  buy  any  of  the  lands 
In  controversy,  but  that  he  bought  from  said 
Jesse  H.  Barron  about  two  acres  of  the  orig- 
inal Clemente  tract  Upon  the  examination 
of  one  Williams  as  a  witness,  be  testified  up- 
on bis  cross-examination  that  he  took  a  mort- 
gage from  Jesse  H.  Barron  on  a  portion  of 
said  land,  which  he  had  acquired  from  Mary 
Clemente,  the  widow  of  J.  S.  Clemente,  to  se- 
cure a  loan  made  by  him  (Williams)  to  said 
J.  H.  Barron.  Defendants  objected  to  this 
testimony,  and  moved  to  exclude  It,  on  the 
ground  that  It  was  illegal,  irrelevant,  and  In- 
competent The  court  overruled  each  of 
these  objections,  and  the  defendants  duly 
and  separately  excepted.  The  plaintiff  offer- 
ed In  evidence  the  records  of  an  action  of 
ejectment  brought  by  B.  F.  Clemente  and 
Rebecca  Barron  against  Mary  Clemente,  the 
widow  of  J.  S.  Clements,  on  September  4, 
1872,  which  suit  was  terminated  on  October 
12,  1874,  by  the  plaintiffs  therein  voluntarily 
teklng  a  nonsuit.  The  defendante  In  the 
present  suit  objected  to  the  Introduction  of 
the  record  of  said  former  ejectment  suit,  up- 
on the  grounds  that  (1)  it  was  illegal,  incom- 
petent, and  irrelevant  evidence;  (2)  that  said 
records  showed  on  their  faces  that  the  parties 
to  said  ejectment  suit  were  other  and  differ- 
ent parties  to  the  parties  to  this  suit;  (3) 
that  the  uncontroverted  evidence  In  this  case 
shows  that  Mary  Clemente  was  not  In  pos- 
session of  said  lands  on  October  12,  1874, 
when  the  nonsuit  was  teken.  The  court 
overruled  this  objection,  allowed  said  evi- 
dence to  be  Introduced,  and  to  this  ruling  the 
defendants  separately  excepted.  Upon  the 
plaintiff  Introducing  In  evidence  the  mortgage 
executed  by  J.  H.  Barron  to  W.  G.  Moore,  the 
defendants  objected,  and  moved  to  exclude 
said  mortgage,  upon  the  grounds  (1)  that  it 
was  Illegal,  irelevant,  and  incompetent  evi- 
drence;  (2)  because  the  evidence  shows  that 
said  mortgage  debt  was  fully  paid.  The 
court  overruled  this  objection  and  motion, 
and  to  these  rulings  the  defendante  duly  and 
separately  excepted.  Upon  the  plaintiff  offer- 
ing to  introduce  in  evidence  the  records  of 
the  suits  of  forcible  entry  and  unlawful  de- 
tainer, instituted  by  J.  H.  Barron  on  Decem- 
ber 4,  1884,  against  B.  B.  Barron  and  B.  F. 
Clements,  the  defendante  objected  to  the  in- 
troduction of  said  records  in  evidence,  upon 
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the  groands  that  they  were  Illegal,  Irrelevant, 
and  incompetent  evidence,  and  that  the  par- 
ties to  said  suits,  as  shown  by  the  records, 
were  other  and  different  parties  from  those 
In  the  present  suit  The  court  overrnled  each 
of  these  objections,  and  to  this  ruling  the  de- 
fendants separately  and  severally  objected. 
The  other  facts  Of  the  case  sufficient  to  an 
understanding  of  the  rulings  on  the  present 
appeal  are  sufficiently  stated  in  the  opinion. 

The  defendants  separately  excepted  to  the 
following  separate  portions  of  the  court's  gen- 
eral charge  to  the  Jury:  (1)  "If  the  Jury 
find  from  the  evidence  that  B.  B.  Barron  went 
Into  possession  of  said  lands  in  1881,  under  a 
lease  or  as  tenant  of  his  son  Jesse  H.  Barron, 
and  that  Bebecca  Barron  entered  on  said  lands 
as  his  wife,  then  any  claim  of  the  said  Re- 
becca Barron  during  said  tenancy  of  her  hus- 
band, to  the  lands,  while  she  lived  on  them 
with  her  said  husband,  he  having  entered  on 
them  under  a  lease  from  Jesse  H.  Barron, 
would  not  have  made  a  gap  or  chasm  in  said 
Jesse  H.  Barron's  possession  while  her  bus- 
band  occupied  as  the  tenant  of  Jesse  H.  Bar- 
ron." (2)  "If  the  Jury  find  from  the  evi- 
dence that  B.  B.  Barron  went  on  the  lands 
sued  for  in  1881,  under  a  lease  or  as  tenant 
of  Jesse  H.  Barton,  and  after  going  on  said 
lands  he  set  up  a  dalm  to  the  lands  in  his 
own  right  or  In  the  right  of  his  wife,  Re- 
becca Barron,  while  his  tenancy  lasted,  and 
that  said  Jesse  H.  Barron,  on  ascertaining 
that  said  B.  B.  Barron  was  setting  up  sudii 
dalm  to  said  lands  and  property,  instituted  a 
suit  of  unlawful  detainer  against  him,  and  vig- 
orously xirosecuted  the  same,  and  In  such  suit 
recovered  possession  of  said  lands,  then  such 
possession  and  claim  to  the  lands  by  the  said 
B.  B.  Barron  would  not  make  such  a  gap  or 
chasm  In  the  possession  of  Jesse  H.  Barron  as 
would  break  its  continuity,  If  said  Jesse  Bar- 
ron was  in  the  adverse  possession  of  said 
lands."  (8)  "That,  under  the  undisputed  tes- 
timony In  the  case,  the  several  payments  made 
by  John  T.  Barron  to  W.  O.  Moore,  and  to  his 
executor,  J.  W.  Moore,  were  not  payments  on 
the  mortgage  debt,  but  that  said  payments 
were  made  by  said  John  T.  Barron  as  pur- 
chaser of  said  mortgage  and  mortgage  debt." 
The  court,  at  the  request  of  the  plaintiff,  gave 
to  the  Jury  the  following  written  charges.  (1) 
"The  court  charges  the  Jury  that,  if  they  be- 
lieve an  the  evidence  In  this  case,  then  thdr 
verdict  must  be  for  the  plaintiff  for  the  undi- 
vided one-third  interest  in  the  lands  sued  for 
claimed  by  Hood."  (2)  "The  court  charges  the 
Jury  that  If  they  find  from  the  evidence  that 
Jesse  Barron  bought  the  lands  in  the  fall  of 
1873  from  Mrs.  Mary  Clements,  and  went  into 
actual  adverse  possession  of  the  lands  by  him- 
self and  by  tenant,  claiming  th»n  as  his  own 
from  his  said  pnichaser,  then  his  adverse  pos- 
session would  run  from  that  time,  although  he 
did  not  receive  his  deed  from  Mrs.  Clements 
till  1879."  (8)  "The  court  charges  the  Jury 
that  it  makes  no  difference  when  the  adverse 
possession  of  Mrs.  Qements  and  that  of  Jesse 


Barron,  respectively,  commenced,  if  the  Jury 
find  from  the  evidence  that  both  together  held 
the  land  adversely  for  more  than  ten  consecu- 
tive years  before  the  7th  day  of  November, 
1887."  (4)  "The  court  charges  the  Jury  that 
If  they  find  from  the  evidence  that  Mrs.  Bar- 
ron's going  on  the  lands  with  ba  husband, 
and  that  her  husband  went  on  them  under 
contract  with  Jesse  Barron,  and  Jesse  Barron 
promptly  expelled  Barnabas  B.  Barron  from 
the  lands  when  he  found  out  the  lands  were 
claimed  against  him,  such  going  on  the  lands 
by  Mrs.  Barron  would  not  interrupt  the  statute 
of  Umltatlons,  tf  It  had  begun  to  run."  (6) 
"The  court  charges  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  Mary  Clements 
and  Jesse  Barron  had  actual  adverse  posses- 
sion of  the  lands  sued  for,  claiming  them  as 
their  own,  and  cultivating  them,  openly  and 
notoriously,  for  more  than  ten  years  before 
suit  was  brought  for  their  recovery.  In  Novem- 
ber, 1887,  then  their  verdict  must  be  for  the 
plaintiffs."  (6)  "The  court  charges  the  Jury 
that  the  actual  claim  of  the  lands  sued  for, 
without  any  reference  to  whether  or  not  the 
dahnants  thought  the  title  was  good,  is  aH 
the  law  requires  as  an  dement  of  claim  of 
adverse  possession."  (7)  "The  court  charges 
the  Jury  that  if  they  find  from  the  evidence 
that  Jesse  Barron  was  In  the  actual  adverse 
possession  of  the  lands,  claiming  them  as  his 
own,  for  more  than  ten  consecutive  years  pritv 
to  the  7th  day  of  November,  1887.  or  if  they 
find  from  the  evidence  that  Mary  Clements  was 
in  the  actual  adverse  possession  of  the  lands, 
claiming  them  as  her  own.  and  she  sold  them 
to  Jesse  Barron,  and  turned  her  possession 
over  to  him,  and  the  actual  adverse  possesakm 
of  the  two,  when  added  together,  covers  a  pe- 
riod of  more  than  ten  consecutive  years  Just 
prior  to  the  7th  day  of  November,  1887,  then 
this  was  sufficient  to  take  the  tille  out  of  the 
heirs  of  James  Clements'  first  wife;  and  the 
court  further  charges  the  Jury  that  the  mov- 
ing in- of  third  parties  on  the  land  would  not 
constitute  a  break  in  the  adverse  holder's  pos- 
session, if  said  adverse  holder  took  prompt  ac- 
tion in  the  court  to  remove  them,  and  did  re- 
move them."  (8)  "If  the  Jury  find  from  the 
evidence  that  Jesse  Barron,  by  himself  and 
tenants,  was  In  the  actual  adverse  possession 
of  the  lands  sued  for,  ciahnlng  them  as  his 
own,  for  more  than  ten  consecutive  years  prior 
to  the  7th  day  of  November,  1887,  then  this 
was  sufficient  to  devest  the  title  out  of  the 
heirs  of  the  first  wif6  of  James  Clements,  if 
they  ever  had  title,  and  invest  the  title  in  Jesse 
Barron."  The  defendants  separately  excepted 
to  the  giving  of  each  of  these  charges,  and 
also  separately  excepted  to  the  court's  refusal 
to  give  each  of  the  following  charges  request- 
ed by  them:  (1)  "The  court  charges  the  Jury 
that,  under  the  evidence  In  this  case,  John  T. 
Barron  cannot  recover  In  this  action."  (2) 
"If  the  Jury  believe  the  evidence,  they  must 
return  a  verdict  in  favor  of  defendants  for  an 
undivided  one-third  Interest  In  the  lands  sued 
for."    (8)  "If  the  Jury  believe  the  evldoice  In 
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tbis  case,  tliey  duinot  find  a  verdict  In  faror 
of  the  plaintiff  John  T.  Barron,  as  against  Re- 
becca, Barron,  Mary  McFarland,  and  M.  M. 
SnUth."  (5)  "If  the  Jnry  believe  the  evidence 
in  this  case,  they  cannot  find  a  verdict  in  fa- 
vor of  J.  W.  Moore,  as  ezecntor  of  W.  6. 
Moore,  onder  demise  laid  in  him  In  the  com- 
plaint as  against  Bebecca  Barron,  Mary  Mc- 
Farland, and  M.  M.  Smith."  (6)  "If  the  Jury 
believe  the  evidence,  they  cannot  find  a  ver- 
dict in  favor  of  the  beira  of  W.  Q.  Moore,  de- 
eeaaed.  as  named  In  the  complaint,  under  the 
demises  in  the  complaint  as  against  Bebecca 
Barron,  Maty  McFarland,  and  M.  ^L  Smith." 
aS)  "If  the  Jury  believe  all  the  evld'ence  In  this 
case,  they  most  find  for  the  defendants  Re- 
becca Barron,  Mary  McFarland,  and  M.  M. 
Smith."  (9)  "If  the  jury  believe  from  the  evi- 
dence that  the  legal  title  to  the  lands  in  con- 
troversy was  in  Rebecca  Barron,  B.  F.  Clem- 
ents,  and  Martha  dements  in  1881  or  in  1882, 
and  that  said  Rebecca  Barron,  in  1881  or  1882, 
entered  on  said  lands,  and  contlnned  on  them, 
claiming  possession  under  such  title  In  herself 
and  brother  and  sister,  and  not  as  the  wife 
of  B.  B.  Barron,  then  the  Jury  must  find  for 
Reibecca  Barron,  Mary  McFarland,  and  M.  M. 
Smith."  (10)  "The  court  diuirgea  the  jury  that 
J.  W.  Moore,  as  ezecntor  of  the  will  of  W.  a. 
Moore,  deceased,  had  no  authority  to  s^  and 
transfer  the  mortgage  without  an  order  of  the 
probate  court,  unless  the  evidence  shows  that 
he  had  power,  under  the  will,  to  so  sell  and 
transfer;  and  if  they  find  from  the  evidence 
that  the  Moore  heirs,  or  the  executor,  J.  W. 
Moore,  received  the  amount  due  on  said  mort- 
gage, then  the  same  amounted  to  a  payment 
of  the  mortgage  debt,  which  devested  the  title 
to  lands  sued  for  ont  of  the  executor,  W.  O. 
Moore,  deceased,  and  out  of  his  heirs  at  law, 
and  they  could  not  recover  in  this  action." 
(11)  "The  court  charges  the  Jury  that.  If  they 
find  from  the  evidence  that  the  mortgage  debt 
was  paid  before  the  commencement  of  this 
suit,  then  the  legal  title  was  devested  out  of 
the  helra  of  W.  O.  Moore,  deceased,  and  rein- 
vested in  Jesse  H.  Barron  to  the  extent  of  bis 
Interest  therein,  and  there  could  be  no  recov- 
ery against  the  defendant  Hood."  (12)  "If 
the  Jury  believe  from  the  evidence  that  there 
was  a  transfer  of  the  mortgage  by  J.  W. 
Moore,  as  the  executor  of  the  last  will  and  tes- 
tament of  W.  G.  Moore,  deceased,  and  on  such 
transfer  he  received  the  amount  agreed  to  ba 
paid  or  the  t>alance  due  thereon,  then  such  at- 
tempted transfer  would  be  a  payment  of  the 
mortgaj^e,  unless  the  Jury  further  find  from 
the  evidence  that  J.  W.  Moore  had  power,  un- 
der the  wni,  to  sell  claims  of  the  estate  of  W. 
Q.  Moore,  deceased,  and  their  verdict  should 
be  for  the  defendant  Hood,  for  an  undivided 
one-third  Interest  In  the  lauds  sued  for."  In 
this  court  the  appellees  spread  a  motion  upon 
the  motion  docket  to  strike  from  the  record  in 
the  case  the  blU  of  exceptions,  because  it  was 
not  signed  by  the  presiding  Judge  within  60 
days  from  the  expiration  of  the  October  term, 
1896,  of  the  circuit  court  of  St  (3alr  county. 


The  facts  pertaining  to  this  motion  are  auffl- 
ciently  stated  in  the  opinion. 

.  M.  M.  Smith  and  Inzer  &  Greene,  for  ap- 
pklants.    Dartch  &  Martin,  for  appellees 

DOWBELL,  J.  This  is  a  common-law  ac- 
tion of  ejectment.  The  record  shows  that  the 
cause  was  tried  at  the  October  term,  1896, 
of  the  circuit  court  of  St  Clair  county.  On  the 
14th  day  of  OctoI)er,  the  day  of  the  trial  of 
the  cause,  a  written  agreement  was  entered  in- 
to by  counsel,  by  which  it  was  agreed  that 
the  defendants  should  have  60  days  "from  the 
expiration  ot  this  term  of  the  court  In  which  to 
prepare  and  have  signed  a  bill  of  exceptions." 
On  the  day  following  (the  15tb),  ttelng  a  day  of 
the  term,  the  defendants  put  upon  the  motion 
docket  a  motion  for  a  new  trial.  At  a  sub- 
sequent day,  and  being  the  last  day  of  the  term, 
the  court  made  and  entered  upon  the  record  an 
order,  in  all  respects  regular,  for  an  adjourned 
term  of  said  court  to  begin  on  the  30th  day 
of  November  following,  to  complete  the  unfin- 
ished business  of  the  regular  term.  The  mo- 
tion for  new  trial  in  this  cause  was  not  heard 
at  the  regular  term,  and  was-  a  part  of  the 
unfinished  business  of  that  term.  On  the  4th 
day  of  December,  being  a  day  of  the  adjourned 
term,  which  t)egan  on  November  30th,  the  mo- 
tion was  heard,  and  by  the  court  overruled; 
and  at  ttiat  time  the  court  made  an  order  grant- 
ing defendants  90  days  to  prepare  and  have 
signed  a  bUl  of  exceptions  "in  the  cause  in 
chief,  and  also  on  the  motion  for  a  new  trial." 
The  bill  of  exceptions  was  signed  on  the  3d 
day  of  February  following. 

A  motion  for  a  new  trial  seasonably  made 
suspends  the  Judgment  In  the  cause,  and  it 
does  not  become  final  for  purposes  of  an  ap- 
peal until  euch  motion  Is  disposed  of.  "The 
cause  Is  said  to  be  In  fieri  by  reason  of  the 
motion;  and  the  court  may  make  any  order 
afterwards  that  may  be  proper."  Iron  Co.  v. 
Field,  104  Ala.  471,  16  South.  638;  Pratt  v. 
Kells,  28  Ala.  396;  Walker  v.  Hale,  16  Ala. 
27.  The  adjourned  term  ot  a  court  is  but  a 
continuation  of  the  regular  term.  Keith  v. 
State,  91  Ala.  2,  8  South.  358;  Hundley  v. 
Yonge,  69  Ala.  88;  Van  Dyke  v.  State,  22  Ala. 
67.  The  court  had  the  right  and  authority,  at 
the  adjourned  term,  to  fix  the  time  for  the  bill 
of  exceptions  to  be  signed  in  vacation;  the 
motion  for  a  new  trial  having  been  made  at 
the  regular  term,  and  not  disposed  of  until  at 
the  adjourned  term.  The  motion  to  strike  the 
bill  of  exceptions  must  therefore  tie  overruled. 

On  the  trial  the  defendants  filed  a  plea  in 
abatement  to  the  effect  that  there  had  been  a 
former  trial  In  ejectment  as  to  the  land  In  ques- 
tion, in  which  costs  had  been  adjudged  against 
Jesse  Barron,  through  whom  plaintiff  here 
claimed  title,  and  that  such  costs  had  not  been 
paid.  The  plea  disclosed  that  the  title  relied 
on  here  by  plaintiff  was  under  a  mortgage  exe- 
cuted to  Jesse  Barron  long  prior  to  the  Institu- 
tion of  the  suit  in  which  it  is  alleged  the  costs 
were  adjudged  that  remain  tmpaid.   The  pres- 
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ent  plaintiff  was  !n  no  wise  connected  with 
that  suit,  nor  was  the  title  here  relied  on  by 
him  derived  from  Jesse  Barron  after  the  pend- 
ency of  said  suit  The  plea  in  abatement  was 
properly  stricken  by  the  court  on  plalntifTs  mo- 
tion to  strike  the  same. 

The  plaintiff  based  his  right  of  recovery 
of  the  land  on  his  tlUe  under  the  mortgage 
executed  by  Jesse  H.  Barron  to  one  W.  6. 
Moore,  bearing  date  January  14,  1884,  and 
also  upon  the  adverse  possession  of  said  land 
for  10  years  by  said  Jesse  H.  Barron  and  his 
vendor,  Mary  Clements.  Upon  the  trial  the 
plaintiff  introduced  evfdence  which  tended  to 
support  his  theory  of  the  case,  showing  an  ad- 
verse possession  of  the  land,  beginning  with 
Mary  Clements,  about  the  year  1872,  and  by 
Jesse  H.  Barron,  who  purchased  the  same 
firom  said  Mary  In  1873,  on  down  to  1887, 
when  the  former  ejectment  suit  was  begun  by 
Rebecca  Barron  and  BenJamiQ  F.  Clements 
against  said  Jesse  H.  Barron. 

The  court  admitted  in  evidence,  against  the 
objection  of  defendants,  a  certificate  of  redemp- 
tion of  the  land  In  question,  given  by  the  pro- 
bate judge  of  St  Clair  county  to  Mary  Clem- 
ents In  1873,  which  described  the  lands  ac- 
cording to  government  survey  and  numbers. 
The  said  certificate  recites  the  assessment  of 
the  land  to  the  estate  of  J.  S.  Clements,  de- 
ceased (the  husband  of  Mary),  the  sale  for  the 
taxes,  purchase,  etc.,  and  then  purports  to  In- 
vest the  said  Mary  with  the  title,  as  being  a 
person  In  Interest,  and  having  a  right  to  re- 
deem. The  certificate  was  offered  in  connec- 
tion with  other  evidence  tending  to  show  an 
adverse  holding  by  Mary  Clements.  As  a 
immlment  of  title  It  was  Inadmissible;  but  as 
color  of  title,  to  show  and  define  the  bounda- 
ries of  an  actual  possession,  it  was  admissible. 
Doe  V.  Clayton,  81  Ala.  891,  2  South.  24; 
Dillingham  v.  Brown,  38  Ala.  81L 

One  of  the  Issues  tai  the  case  being  as  to  ad- 
verse possession  of  the  land,  the  objection  to 
the  question  put  by  plaintiff  to  the  witness 
Thompson,  'If  be  [witness]  did  not  buy  a  por- 
tion of  said  land  from  the  said  Jesse  H.  Bar- 
ron In  the  year  1879,"  was  properly  overruled 
by  the  court,  the  bill  of  exceptions  reclthig 
that  no  objection  was  made  for  failure  to 
produce  the  deed.  The  testimony  sought  by 
the  question  was  clearly  relevant,  as  tending 
to  show  the  nature  and  character  of  Jesse  H. 
Barron's  possession,— whether  he  was  claiming 
the  same  as  his  own.  No  greater  act  of  own- 
ership could  be  exercised  over  land  by  a  party 
In  possession  than  that  of  an  absolute  dispo- 
sition of  the  same  by  sale.  For  like  reason, 
the  statement  by  def^dants'  witness  Williams 
upon  his  cross-examination  by  plaintiff,  that 
"he  [witness]  took  a  mortgage  from  said  Jes- 
se H.  Barron  on  a  portion  of  said  land  to  se- 
cure a  loan,"  was  relevant  to  the  issue.  More- 
over, the  objection  to  this  statement  was  gen- 
era], no  ground  being  stated,  and  was  for  that 
reason  properly  overruled. 

The  defendants  Introduced  evidence  tending 
to  show  that  the  adverse  possession  of  the  land 


by  idainUfTs  grantor,  Jesse  H.  Barron,  had 
been  Intermpted  and  broken  by  the  entry  there- 
on of  B.  B.  Barron  and  Benjamin  F.  Clements. 
This  rendered  the  record  In  the  imlawful  de- 
tainer suits  brought  by  the  said  Jesse  H.  Bar- 
ron against  these  parties,  and  which  he  prose- 
cuted to  a  successful  issue,  putting  them  off 
the  land,  clearly  relevant  In  rebuttal  of  the 
theory  of  the  defendants  as  to  a  gap  or 
chasm  In  the  continuity  of  the  adverse  posses- 
sion by  Jesse  H.  Barron. 

The  record  of  the  ejectment  suit  brought  by 
Benjamin  F.  Clements  and  Rebecca  Barron 
against  Mary  Clements  In  1872,  and  In  which 
the  plaintiff  took  a  voluntary  nonsuit  in  1874, 
was  relevant  to  the  question  of  adverse  pos- 
session of  the  land  by  Mary  Clements,  which 
was  one  of  the  Issues  Involved  In  this  case. 
Ponder  v.  Cheeves,  101  Ala.  307,  IG  South. 
145. 

The  description  of  the  land  in  the  mortgage 
of  Jesse  H.  Barron  to  W.  G.  Moore,  of  Jan- 
uary 14,  1884,  which  was  offered  in  evidence 
by  the  plaintiff,  being  as  follows:  "The  east 
half  of  the  southeast  fourth  of  section  thlr>> 
teen,  township  thirteen,  range  ftour  east,"— 
without  giving  the  state  and  county,  or  wheth- 
er east  of  the  St  Stephens  or  Huntsville  me- 
ridian,— was  Imperfect  and  Insufficient  and, 
wlthont  aid  of  identification,  would  have  ren- 
dered the  mortgage  Inadmissible  in  evidence. 
Goodwin  v.  Forman,  114  Ala.  488,  21  South. 
840.  But  It  was  competent  by  parol  evi- 
dence to  Identify  the  land,  and  thus  supply  the 
deficiency  in  description  in  the  mortgage. 
Webb  V.  Land  Co.,  106  Ala.  471,  18  South. 
178;  De  Jamette  v.  McDanlel,  98  Ala.  215,  9 
Soutii.  870;  Myer  ▼.  BiUtcheU,  76  Ala.  476; 
Chambers  v.  RIngstaff,  68  Ala.  140. 

It  Is  Insisted  by  appellants  that  the  conrt 
below  erred  In  not  excluding  the  mortgage, 
because  the  record  fails  to  show  tliat  there 
was  any  proof  that  the  land  was  situated  la 
St  Clair  county.  In  making  their  objection 
In  the  circuit  conrt  the  defendants  did  not 
point  ont  or  specify  this  defect  In  description 
as  a  groimd  of  objection,  and  their  bill  of 
exceptions  recites:  "The  plaintiffs  then  of- 
fered In  evidence  In  their  behalf  a  papep 
writing  purporting  to  be  a  mortgage  given  by 
Jesse  H.  Barron  and  his  wife  to  W.  G.  Moore 
on  the  14th  day  of  January,  1884,  in  and  by 
which  said  mortgage  said  Jesse  H.  Barron 
and  wife  mortgaged  the  lands  in  controversy 
to  said  W.  G.  Moore,"  etc.  In  the  absence 
of  a  specific  objection  in  the  trial  court  point- 
ing ont  the  defective  description  In  the  mort- 
gage, under  the  above  recital  In  the  bill  of  ex- 
ceptions we  will  presume,  in  favor  of  the  ml- 
Ing  of  the  trial  court,  that  it  was  understood 
or  agreed  by  the  parties  that  the  land  In  the 
mortgage  and  that  In  controversy  was  the 
same,  and  thus  dispensing  with  parol  proof  In 
order  to  Identify. 

There  was  evidence  going  to  show  that.  In 
1881,  B.  B.  Barron,  the  husband  of  Ret>ecca 
Barron,  was  moved  upon  the  land  by  Jesse 
H.  Barron,  as  the  tenant  of  said  Jesse^  under 
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a  lease  contract,  and  that  the  said  Bebecca 
went  with  her  hnsband,  the  said  B.  B.  Bar- 
ron, and,  after  thus  moving  upon  the  land 
with  her  husband,  set  up  a  daim  to  it  in  her 
own  right;  and  some  time  thereafter  the  said 
B.  B.  Barron  also  set  up  a  claim  to  the  land 
hi  right  of  Ills  wife,  the  said  Ret>ecca,  and 
repudiating  the  relation  of  landlord  and  ten- 
ant as  between  himself  and  said  Jesse,  and 
onder  which  he  entered  into  possession.  As 
soon  as  this  fact  came  to  the  knowledge  of 
the  said  Jesse,  he  immediately  brought  his 
suit  of  unlawful  detainer  against  the  said  B. 
B.,  and  prosecuted  the  same  to  a  snccessful 
termination,  dispossessing  the  said  B.  B.  The 
said  wife,  Rebecca,  went  away  with  her  hus- 
band upon  his  being  put  out  of  possession  un- 
der said  suit  Under  this  state  of  the  eTidence, 
Uieie  was  no  error  in  that  portion  of  the 
court's  oral  charge  relating  to  the  going  upon 
the  land  by  the  said  wife,  Rebecca  Barron, 
and  which  was  excepted  to  by  the  defendants. 
The  undisputed  evidence  in  the  case  shows 
that  the  payments  made  by  the  plaintiff  John 
T.  Barron  to  W.  G.  Moore  and  to  J.  W.  Moore, 
executor  of  W.  G.  Moore,  were  made  by  him 
as  purchaser  of  the  mortgage,  and  not  as 
payments  on  the  mortgage  debt;  and  hence 
the  court  committed  no  error  In  making  that 
statement  to  the  jury  in  the  oral  charge. 

The  evidence,  without  conflict,  shows  that 
the  undivided  one-third  interest  in  the  hind 
dalmed  by  the  defendant  Hood  was  held  and 
so  claimed  by  htm  through  a  sherilFs  deed, 
mider  a  levy  and  sale  by  the  sheriff  of  such 
undivided  one-third  Interest  as  the  property 
of  the  said  Jesse  H.  Barron;  and  that,  long 
sabsequent  to  the  execution  of  the  mortgage 
by  said  Jesse  to  W.  O.  Moore,  and  imder 
which  the  plaintiff  was  claiming  title.  This 
warranted  the  giving  by  the  court  of  written 
charge  No.  1  requested  by  the  plaintiff.  The 
propositions  of  law  asserted  In  the  remaining 
written  charges  given  at  the  piaintifrs  re- 
quest ate  correct,  and  therefore  were  properly 
given. 

The  written  charges  Nos.  1,  2,  4,  6,  6,  and 
8,  requested  by  defendants,  were,  in  effect, 
the  general  affirmative  cliarge  as  to  the  de- 
fendants named,  and  were  not  warranted  un- 
der the  evidence,  and  properly  refused.  The 
charge  No.  9  was  properly  refused,  being  not 
only  misleading,  but  not  stating  the  law  cor- 
rectly. There  may  be  a  claim  of  ownership, 
but,  when  it  comes  to  the  question  of  posses- 
sion, there  must  be  something  more  than  a 
mere  daim,— must  be  an  actual  possession. 

The  uncontradicted  testimony  of  John  T. 
Barron  Is  that  he  purchased  from  W.  G. 
Moore,  the  mortgagee,  in  his  lifetime,  the 
mortgage  In  question,  and  which  was  ex- 
ecuted and  given  by  Jesse  H.  Barron,  for  an 
agreed  sum  or  price,  and  that  he  (the  said 
John  T.)  paid  said  Moore  during  his  life  all 
of  said  purchase  price  but  about  $00;  and 
this  balance  of  $60  he  paid  to  J.  W.  Moore, 
tbe  executor  of  W.  6.  Moore,  who  thereupon 
transferred  or  assigned  the  mortgage  to  said 


John  T.  Barron.  The  assignment  or  trans- 
fer Indorsed  on  the  mortgage  by  J.  W.  Moore 
was  insufficient  to  pass  the  legal  title  to  the 
lands  contained  in  the  mortgage.  One  of  the 
demises  in  the  complaint  is  laid  in  the  heirs 
at  law  of  W.  G.  Moore.  It  is  contended  by 
appellants  that  the  payments  made  by  John 
T.  Barron  oiterated  to  extinguish  the  mort- 
gage debt,  and  thereby  devested  the  title  out 
of  the  heirs  at  law  of  W.  G.  Moore,  and  re- 
vested tiie  same  in  Jesse  H.  Barron,  the  mort- 
gagor. We  think  this  contention  without  mer- 
it, and  unsupported  by  the  evidence  or  sound 
reasoning.  There  is  nothing  in  the  evidence 
to  show  that  the  payments  made  by  John  T. 
Barron  were  intended  or  contemplated  by  ei- 
ther Barron  or  Moore  as  payments  on  the 
mortgage  debt,  but,  on  the  contrary,  were 
payments  made  in  the  purchase  of  thp  mort- 
gage. Tbe  transfer  and  assignment  indorsed 
upon  the  mortgage  by  J.  W.  Moore  repel  the 
idea  of  a  payment  and  satisfaction  of  the 
mortgage  debt.  Under  this  view  of  the  case, 
—and  we  have  no  doubt  of  the  correctness  of 
It,— the  written  charges  Nos.  10,  11,  and  12 
requested  by  the  defendants  were  properly 
refused.  We  find  no  error  in  the  record,  and 
the  Judgment  of  the  circuit  court  la  affirmed. 


BURTON  V.  BROWN. 
(Supreme  Court  of  Mississippi.  Dec.  B,  1898.) 
Wills— WiTNBBSBs. 
A  will  was  signed:  "G.  W.,  per  H.  M. 
Witness:  T.  M."  BM,  that  H.  M.  did  not 
sign  as  a  witness,  bat  as  amanuensis,  in  writ- 
ing the  testator's  name,  and  hence  there  was 
but  one  witness  to  the  wUL 

Appeal  from  chancery  court.  Sunflower 
county;   A.  H.  Longino,  Chancellor. 

Proceeding  by  Amanda  Brown  against  Lou 
Burton  to  set  aside  the  probate  of  the  will 
of  George  Washington,  deceased.  There  was 
a  decree  for  contestant,  and  proponent  ap- 
peals.    Affirmed. 

On  the  11th  day  of  September,  1896,  Gieorge 
Washington  died,  leaving  a  will,  by  which  he 
attempted  to  convey  certain  property  to  his 
wife,  LotL  This  will  was  signed  as  follows: 
"George  Washington,  per  Rev.  H.  M.  Mingo, 
Sr.  Witness:  Rev.  Thomas  Morgan."  Lou,  the 
widow  of  testator,  has  since  intermarried  with 
one  Burton,  and  In  April,  1898,  filed  her  peti- 
tion for  the  probate  of  said  will,  together  with 
the  affidavits  of  H.  M.  Mingo,  Sr.,  and  Thom- 
as Morgan,  to  prove  and  establish  the  same. 
The  clerk  In  vacation  admitted  the  will  to 
probate  and  record.  In  May,  1898,  appellee, 
Amanda  Brown,  filed  her  petition  to  the  court, 
alleging  that  she  was  the  daughter  of  George 
Washington,  deceased,  and  praying  that  the 
probate  of  said  will  be  set  aside,  on  the 
ground,  among  others,  that  said  instrument 
waa  not  witnessed  as  wills  are  required  to  be 
by  law.  This  petition  was  granted  by  the 
court,  aud  the  probate  of  said  will  was  set 
aside,  and  appellant's  petition  for  probate  dls- 
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mlased.     From   tbia  decree  an  appeal  vaB 
prosecuted. 

Grlftln  &  Larkln,  for  appellant  Sonth- 
wortb,  Nelll  &  Qulnn,  for  appdlee. 

WOODS,  a  J.  There  is  but  one  subscrib- 
ing witness  to  the  instrument  propounded  as 
the  will  of  George  Washington.  The  name 
of  the  Beverend  H.  M.  Mingo  appears  only 
where  be  signed  the  name  of  the  deceased, 
viz.  "Qeorge  Washington,  per  Bev.  H.  M.  Min- 
go." A  mere  inspection  of  the  paper  demon- 
strates that  he  did  not  sign  as  a  subscribing 
witness,  but  only  as  the  amannensis  of  Wash- 
ington in  bis  signing  his  (Washington's) 
name  to  the  instrument  As  our  statute  re- 
quires the  attestation  of  two  subscribing  wit- 
nesses to  every  will,  the  learned  court  below 
properly  disallowed  the  clerk's  action  in  vaca- 
tion in  admitting  to  probate  the  will  which 
was  subscribed  by  only  one  witness.  Af- 
firmed. 

(io  Fla.  450) 

MONTGOMEBT  v.  THOMAS. 
(Supreme  Ck>urt  of  Florida.    Jaa.  9,  1890.) 

Appcllatb  Prictiob— Jodomshts  at  Law— Af^ 
PSAL— Writ  of  Eriiok — Pkooidurb. 
Since  the  adoption  of  the  Bevlsed  Statutes, 
in  1S92,  there  is  no  snch  procedare  as  an  ap- 
peal from  a  jnd^ent  at  law.  Snch  judgments 
can  only  be  reviewed  in  the  appellate  court  on 
writ  of  error:  and  where,  in  snch  a  case,  no 
writ  of  error  has  ever  issued,  an  attempted  ap- 
peal therein  will  be  dismissed. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Putnam  county; 
Wlliam  A.  Hocker,  Judge. 

Action  between  L.  Montgomery  and  Walter 
Thoma&  From  the  Judgment  Montgomery 
appeals.    Dismissed. 

B.  O.  F.  Sanchez,  for  appellant  Geo.  P. 
Fowler,  for  appellee. 

PEB  ODBIAM.  This  cause  being  now 
reached  in  its  regular  order  upon  the  do<^et 
for  final  disposition,  and  it  appearing  to  the 
court  that  the  Judgment  sought  to  be  reviewed 
is  in  an  action  at  law,  and  that  no  writ  of 
error  has  ever  Issued  therein  or  been  lodged  in 
the  court  below,  but  that  an  appeal  has  been 
attempted  to  be  taken  therein,  since  the  adop- 
tion of  our  Bevlsed  Statutes,  by  which  to  have 
the  said  Judgment  reviewed,  it  is  therefore 
hereby  ordered  and  adjudged  that  the  said 
appellate  proceedings  in  said  cause  are  hereby 
dismissed,  and  the  said  cause  is  hereby  strick- 
en from  the  dockets  of  this  court  at  the  cost 
of  the  appellant 


(40  Fla.  421!) 

PAOS  T.  SOtTTHBRN  BELL  TELEPHONE 

*  TBLEGBAPH  CO. 

(Supreme  C!ourt  of  Florida.    Jan.  0,  1899.) 

Affbllatk  Fraotics— Afpirmanob  ok  Requbst 
ov  Plaintipp  in  Error. 
Where  a  plaintiff  in  error  flies  in  the  tip- 
pellate  court  a  written  confession  that  there  is 


no  error  in  the  jud|pDient  from  which  Ills  writ 
of  error  is  taken,  including  therein  a  reiiuest 
that  said  judgment  may  be  affirmed,  the  appel- 
late court  will  grant  such  request  and  affirm 
the  judgment. 
(Syllabus  by  the  Ck>nrt) 

Error  to  circuit  court,  Duval  county;  Bhy- 
don  M.  (Tall,  Judge. 

Action  between  William  L.  Page  and  the 
Southern  Bell  Telephone  Sc  Telegraph  (Com- 
pany. From  the  Judgment  Page  brings  error. 
Affirmed. 

M.  0.  Jordan  and  John  Wallace,  for  plaintiff 
in  error.  John  E.  Hartrldge,  for  defendant  in 
error. 

PEB  CUBIAM.  This  canse  coming  on  for 
final  disposition  upon  writ  of  error,  and  the 
plaintift  in  error.  In  writing,  having  requested 
the  court  to  afilrm  the  Judgment  of  the  court 
lielow,  confessing  that  there  la  no  error  in  the 
said  Judgment  It  is  therefore  hereby  adjudged 
that  the  Judgment  of  the  circuit  court  in  said 
cause  be,  and  the  same  is  hareby,  affirmed, 
at  the  cost  of  the  plaintiff  in  error. 


(40  Fla.  467) 
SIMMONS  V.  STATE. 
(Supreme  Court  of  Florida.    Sept  27, 1898.) 
Criminai.  Law  —  ApPEtXATB  Pkaotiob  —  Rbtubn 
Dat — Writs  op  Error. 
When  a  writ  of  error  is  issued  on  a  day 
within  a  pending  term  of  the  appellate  court, 
and  is  made  returnable  to  a  day  within  the 
same  pending  term,  it  is  void,  and  does  not  con- 
fer jurisdiction  on  such  appellate  court  to  hear 
or  determine  the  cause,  and  it  will  be  dismiss- 
ed. 
(Syllabus  by  the  Court) 
Error  to  criminal  court  of  record,  Duval 
county;  John  L.  Doggett  Judge. 

W.  H.  Simmons  was  convicted  of  crime, 
and  brings  error.    Dismissed. 

W.  P.  Ward,  for  plaintiff  in  error.  Wil- 
liam B.  Lamar,  Atty.  Gen.,  for  the  State. 

PER  CUBIAM.  The  writ  of  error  in  this 
case  is  from  the  criminal  court  of  record  of 
Duval  county,  and  was  issued  on  the  30th 
day  of  March,  A.  D.  1898,  and  made  return- 
able to  the  15tb  day  of  May,  A.  D.  1898,  be- 
ing Issued  on  a  day  within  the  January  term, 
1S98,  of  this  court,  and  made  returnable  to  a 
day  within  the  same  term,  which  was  con- 
trary to  law;  and,  the  writ  of  error  being, 
therefore,  void,  this  court  is  without  Juris- 
diction to  hear  or  determine  the  same,  and 
It  is  hereby  dismissed. 


(«  Fla.  466) 

BROWNING  V.  STATE. 
(Supreme  Court  of  Florida.    Oct  25,  1898.) 

CaiMiKAL  Law— APPBU.ATB  Praotiob— Writs  or 
Error— Return. 
A  writ  of  error  that  is  issued  on  a  da;r 
within  a  term  of  the  appellate  court  then  pend- 
ing, and  that  is  made  returnable  to  a  day  with- 


Dtgitized  by 


Google 


Fla.) 


BBOWN  y.  STATE. 


68 


in  the  mme  term,  rlolatM  the  prorlaiona  of  sec- 
tion 1270  of  the  ReriMd  Statutes,  and  is  roid; 
and  a  cause  attempted  to  be  bronght  thereby 
to  the  aapreme  court  will  be  stridcen  from  the 
dockets  and  dismissed. 

(Sjilabns  by  the  Court.) 

Error  to  circnit  court,  De  Soto  county;  Bar- 
ron PhUIlpa,  Judge. 

John  Browning  was  convicted  of  larceny, 
and  brings  error.    Dismissed. 

Isaac  H.  Trabue,  tor  plaintiff  in  error.  WQ- 
11am  B.  Lamar,  At^.  Oen.,  for  the  State. 

TAYLOB,  C.  J.  The  plaintiff  In  error  wa« 
conyicted  and  sentenced  for  the  crime  of  lar- 
ceny of  a  domestic  animal  at  the  Spring  term, 
3898,  of  the  circuit  court  for  De  Soto  county, 
and  se^Ls  a  reylew  of  his  trial  by  writ  of  er- 
ror from  this  court 

The  writ  of  error  in  the  cause  was  issued 
on  the  6th  day  of  August,  1898,  during  the 
present  June  term  of  this  court,  and  is  made 
retumaUe  to  the  24th  day  of  S^tember,  1898, 
a  day  also  within  the  present  June  term  of 
this  court  Section  2972,  Rev.  St,  provides 
that  writs  of  ertot  In  criminal  cases  shall  be 
issued  and  made  returnable  as  the  like  writs 
in  dvH  caBes.  Section  1270,  Id.,  making  pro- 
vision for  the  Issuance,  test,  service,  and  re- 
turn of  writs  of  error  in  civil  actions,  pre- 
scribes that  they  "shall  be  returnable  to  the 
first  day  of  tlie  next  succeeding  term  of  the 
appellate  court,  unless  said  first  day  shall  be 
less  than  thirty  days  from  the  date  of  the 
writ,  when  It  shall  be  made  returnable  to  a 
day  In  such  next  succeeding  term,  more  than 
thirty  days  and  not  more  than  fifty  days  from 
the  date  of  the  writ"  The  writ  of  error  In 
this  case,  having  been  made  returnable  In  vio- 
lation of  this  law,  is  void,  and,  this  being  true, 
this  court  Is  witboat  Jurisdiction  to  hear  or 
determine  it,  and  the  said  cause  Is  therefore 
stricken  from  our  dockets,  and  dismissed. 
Simmons  y.  State  (decided  at  the  present  term) 
2i  South.  62. 


(»  FliL  US) 

SAVANNAH,  F.  ft  W.  RT.  CO.  v.  SBSS0M8. 
(Supreme  Court  of  Florida.    Oct.  12.  1888.) 

ArPSLLATa    Practice— Failorc  to  Fiui  TaAX- 
8CRIPT  or  Kecord. 
When  a  plaintiff  in  error  fails  to  file  the 
transcript  of  record  In  the  appellate  court  with- 
in the  time  prescribed  by  law,  and,  prior  to 
any  application  to  the  court  for  an  extension  of 
the  time  for  filing  such  transcript,  the  defend- 
ant in  error  moves  for  a  dismissal  because  of 
such    failnre,    snch    motion    will    be    granted 
where  no  good  cause  is  shown  for  snch  failure. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Polk  county;  Bar^ 
ion  Phillips,  Judge. 

Action  between  W.  0.  Sessoms  and  the 
Sayannah,  Florida  &  Western  Railway  Com- 
pany. From  the  Judgment,  the  railway  com- 
pany brlnga  error.    Dismissed. 

Sparkman  ft  Carter,  for  plaintiff  In  error. 
H.  K.  (HIiphant  and  Hammond  ft  Brady, 
for  defendant  in  error. 


PER  CURIAM.  This  cause  came  on  to  be 
heard  on  this  day  upon  motion  of  the  de- 
fendant in  error  to  dismiss  the  writ  of  error, 
among  other  g:ronnds,  because  the  writ  of  er- 
ror is  made  returnable  to  the  first  day  of  the 
present  June  term,  and  no  transcript  of  the 
record  has  been  filed  here  In  accordance  with 
law,  and  because  no  transcript  of  the  record 
baa  as  yet  even  been  made  up  or  prepared. 

The  plaintiff  In  error  meets  this  motion  by 
a  counter  motion  for  an  extension  of  time  to 
file  the  transcript  of  record  that  it  alleges  is 
now  In  course  of  preparation.  On  the  motion 
for  extension  of  time  to  file  the  transcript,  it 
is  shown  that  one  of  the  counsel  who  had 
the  Immediate  charge  of  the  preparation  of 
the  appellate  proceedings  In  the  case  was 
taken  sick  about  the  12th  or  13th  of  August 
1808,  and  died  on  or  about  the  Slstof  the  same 
month,  and  that  about  the  21st  of  September, 
1896,  succeeding  counsel  took  the  preliminary 
steps  to  have  the  transcript  prepared.  It  ap- 
pears, however,  that  the  bill  of  exceptions  in 
the  cause  waa  settled  and  signed  by  the 
circuit  Judge  on  the  14th  day  of  June,  1898, 
after  which  date,  up  to  the  said  12th  of  Au- 
gust 1898,  when  the  illness  of  the  said  coun- 
sel began,  there  were  about  60  days  in  which 
the  transcript  could  have  been  prepared  and 
filed,  and  no  reason,  cause,  or  excuse  baa 
been  shown  why,  during  this  time,  it  was 
not  attended  to.  In  consonance  with  the  for- 
mer rulings  of  this  court,  we  have,  under 
these  circumstances,  no  other  discretion  than 
to  dismiss  the  cause;  and  it  is  hereby  ordw^ 
ed  that  the  said  cause  be,  and  the  same  is 
hereby,  dismissed,  for  failure  to  file  any 
transcript  of  record  therein  as  provided  by 
law.  Railroad  Oo.  v.  Hayward,  4  Sla.  398; 
Rain  y.  Thomas,  12  Fla.  4^;  Smith  y.  Curtis, 
19  Fla.  786;  Williams  v.  La  Penotiere,  25 
Fla.  473,  6  South.  167;  Long  y.  Herrick,  28 
Fla.  765. 10  South.  17. 


(40  Fla.  469) 
BEOWN  y.  STATE. 
(Supreme  Court  of  Florida.    Oct  18,  1898.) 

JDBORS— QUALiriCATIONS  —  BXAMtKATIOS  —  CBIMI- 

NAi.  Lav— Order  of  Fhoof— Insakitt. 

1.  Section  1,  c.  4122,  Laws  1893,  approved 
June  2,  1893,  makes  all  male  persona  who  are 
over  the  age  of  21  years  and  citizens  of  Florida, 
and  who  have  resided  in  said  state  for  one  year, 
and  in  their  respective  counties  for  six  months, 
qualified  for  service  as  jurors,  except  those 
who  have  been  convicted  of  certain  therein 
enumerated  crimes.  The  exemption  from  jury 
service,  extended  by  section  1150,  Rev.  St.,  to 
persons  over  the  age  of  65  years,  does  not  have 
the  effect  of  disqualifying  snch  persons  for 
such  service;  but  It  is  a  personal  privilege 
merely  to  the  Juror  himself,  of  which  he  can 
avail  himself  or  not  at  his  discretion;  and,  if 
he  sees  proper  to  waive  the  privilege,  his  age 
furnishes  no  legal  ground  of  challenge  for 
cause. 

2.  Inquiries  on  the  voir  dire  examination  of  a 
Juror  touching  his  knowledge  of  the  law  of 
the  case,  and  as  to  whether  he  Is  willing  or 
not  to  apply  snch  law  without  instruction? 
thereon  from  the  court,  are  improper,  and  can 
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never  be  made  a  test  of  a  Juror's  competency. 

3.  Where  a  talesman,  on  nis  voir  dire  exam- 
ination, answers  that  he  had  formed  an  opin- 
ion of  the  case  from  rumor,  but  that  it  was  not 
a  fixed  opinion,  and  would  yield  readily  to  tes- 
timony, and  that  he  could  try  the  defendant 
solely  ai>on  the  sworn  testimony,  and  that  he 
did  not  think  the  opinion  he  had  formed  would 
have  any  effect  upon  him,  and  that  he  could 
give  the  defendant  a  fair  and  impartial  trial, 
and  render  a  verdict  solely  upon  the  testimony 
that  he  heard  as  a  juror,  notwithstanding  the 
opinion  he  had  formed,  he  is  a  competent  juror. 

4.  Trial  courts  are  intrusted  with  a  discre- 
tion in  regard  to  the  order  of  the  introduction 
of  evidence  and  the  examination  of  witnesses. 
This  discretion  should  be  exercised  in  further- 
ance of  justice;  and  it  mast  be  a  strong  case, 
showing  that  injustice  has  been  done,  and  that 
a  sound  discretion  has  not  been  exercised,  that 
will  induce  an  appellate  court  to  disturb  the 
judgment  of  the  trial  courts  by  revising  the 
exercise  of  that  discretion  in  regard  to  the  re- 
laxation of  the  rules  for  the  admission  of  evi- 
dence. 

5.  Sanity  being  the  normal  and  nsnal  condi- 
tion of  mankind,  the  law  presumes  that  every 
individual  is  in  that  condition;  hence  the  state 
in  a  criminal  prosecution  may  rest  upon  such 
presumption  without  other  proof  relative  there- 
to. The  fact  of  sanity  is  presumed  to  exist 
prima  facie;  and  whoever  denies  such  fact,  or 
interposes  a  defense  based  upon  its  untrutli, 
must  prove  it  The  burden  of  overthrowing 
the  presumption  of  sanity  is  upon  the  person 
who  alleges  insanity. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Pasco  county;  Bar- 
ron Phillips,  Judge. 

Thomas  Palmer,  for  plaintiff  In  error.  Wil- 
.  Uam  B.  Lamar,  Atty.  Oen.,  for  the  State. 

TAYLOR,  a  J.  The  plalntiflT  in  error,  T. 
Ben  Brown,  was  indicted  at  the  fall  term, 
'  1806,  of  the  circuit  court  for  Pasco  county,  for 
murder  in  the  first  degree  of  one  John  S. 
Weir.  He  was  tried  a  year  later,  at  the  fall 
term,  1897,  of  said  circuit  court,  and  convicted 
of  manslaughter,  and  sentenced  to  imprison- 
ment in  the  penitentiary,  and  on  March  21, 
1808,  sued  out  a  writ  of  error  from  such  Judg- 
ment to  the  present  (June)  term  of  this  court. 
A  talesman  on  the  voir  dire  examination, 
when  questioned  as  to  his  age  by  the  de- 
fendant's counsel,  answered  that  he  was  67 
years  of  age.  Thereupon  the  defendant's 
counsel  challenged  him  for  cause,  upon  the 
ground  that  bis  age  disqualified  him  as  a  ju- 
ror. The  challenge  was  overruled,  and  the 
defendant  excepted.  This  nding  constitutes 
the  first  assignment  of  error.  There  was  no 
error  in  this  ruling.  Section  1,  c.  4122,  Laws 
1893,  approved  June  2,  1893,  provides  that 
"grand  and  petit  Jurors  shall  be  taken  from 
the  male  persons  above  the  age  of  twenty-one 
years  who  have  resided  in  this  state  for  one 
year,  and  in  their  respective  counties  for  six 
months,  and  who  are  citizens  of  the  state  of 
Florida;  but  no  person  who  shall  have  been 
convicted  of  bribery,  forgery,  perjury,  lar- 
ceny, or  other  high  or  Infamous  crime,  unless 
restored  to  civil  rights,  shall  be  permitted  to 
serve  as  a  Juror."  Section  1150,  Rev.  St.,  ex- 
empts various  persons  and  classes,  otherwise 
entirely  qualified,  from  jury  service;   among 


them,  "all  persons  more  than  sixty-five  years 
of  age,  and  all  persons  subject  to  any  bodily 
infirmity  amounting  to  disability."  The  ex- 
emption from  jury  service  given  by  this  law 
to  the  person  who  Is  over  65  years  of  age  does 
not  have  the  efTect  of  disqualifying  the  sub- 
ject of  It  for  such  service,  or  of  rendering  him 
lncomx)etent  to  serve  as  such;  but  it  is  a  per- 
sonal privilege  merely  to  the  Juror  himself,  of 
which  he  can  avail  himself  or  not,  at  his  dis- 
cretion; and,  if  he  sees  proper  to  waive  the 
privilege,  it  furnishes  no  legal  ground  of  chal- 
lenge for  cause.  Mulcahy  v.  Beg.,  L.  R.  3  H 
L.  306;  Moore  v.  C^ss,  10  Kan.  288;  State  t. 
Wright,  53  Me.  328;  State  v.  Forshner,  43 
N.  H.  80;  Booth  v.  Com.,  16  Grat  619;  Breed- 
ing V.  State,  11  Tex.  257;  Blount  t.  State,  30 
Fla.  287,  11  South.  547;  Lambrlght  v.  State, 
84  Fla.  664, 16  South.  682.  The  cases  of  Kitrol 
T.  State,  9  Fla.  9,  and  Ladd  v.  State,  17  Fla. 
215,  on  the  same  subject,  were  proper  con- 
structions of  statutes  then  in  force,  but  that 
have  long  since  been  repealed. 

A  talesman,  on  the  voir  dire  lamination, 
on  being  asked  by  the  defendant's  counsel  if 
he  would  give  the  defendant  the  benefit  of 
every  reasonable  doubt  arising  from  the  evi- 
dence, replied  that  he  would  if  the  court  said 
so.  He  was  then  asked  by  defendant's  coun- 
sel whether  he  would  give  the  defendant  the 
benefit  of  every  reasonable  doubt  anyway,  if 
the  court  should  fail  or  neglect  to  Instruct  him 
so  to  do;  and  he  replied  that  he  did  not  know 
whether  he  would  or  not  Defendant  there- 
upon challenged  the  Juror  for  cause,  which 
challenge  the  court  overruled.  This  ruling  la 
assigned  as  the  second  error.  There  is  no 
merit  in  this  assignment  The'  Jnror,  in  re- 
sponse to  the  first  question,  properly  respond- 
ed that  he  would  follow  the  court's  instruc- 
tions on  the  law  of  the  case  by  giving  the  de- 
fendant the  Ijenefit  of  reasonable  doubts  If  the 
court  so  stated  the  law  to  be.  It  was  carry- 
ing the  voir  dire  examination  of  jurors  beyond 
all  proper  limits  to  go  into  further  inquiry  aa 
to  whether  the  Jnror  would  of  his  own  ac- 
cord observe  the  law  of  the  case,  whether  such 
law  were  given  hhn  in  charge  by  the  court 
or  not  Whether  a  Juror  has  knowledge  of 
the  law  of  a  case,  and  is  or  is  not  willing  to 
apply  such  law,  without  Instructions  thereon 
from  the  court,  can  never  be  made  a  test  of 
his  competency. 

A  talesman,  on  the  voir  dire  examination, 
answered  tliat  he  liad  formed  an  opinion  of 
the  case  from  rumor,  but  that  It  was  not  a 
fixed  opinion,  and  would  yield  readily  to  tes- 
timony; that  he  could  try  the  defendant 
solely  upon  the  sworn  testimony;  and  that  he 
did  not  think  the  opinion  he  had  formed  would 
have  any  effect  upon  bim;  and  that  he  could 
give  the  defendant  a  fair  and  impartial  trial, 
and  render  a  verdict  solely  upon  the  testimony 
that  he  heard  as  a  juror,  notwithstanding  the 
opinion  be  had  formed.  He  was  thereupon 
challenged  for  cause  by  the  defendant,  but 
the  court  overruled  such  challenge,  and  such 
ruling  is  assigned  as  the  ttiird  error.    There 
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waa  no  error  here.  The  jnror  was  competent, 
as  Is  abundantly  sustained  in  Andrews  v. 
State,  21  Fla.  598,  OUve  t.  State.  34  Fla.  203, 
15  South.  825,  and  Lambrigbt  v..  State,  34 
Fla.  5G4,  16  South.  582. 

At  the  close  of  the  testimony  for  the  defend- 
ant, upon  his  resting  lUs  defense,  the  state 
attorney  announced  his  desire  to  recall  Mrs.  T. 
Ben  Brown,  the  wife  of  the  defendant,  who 
had  testified  on  behalf  of  the  defense,  for  the 
pnrpose  of  cro8S'«xamlning  her  further,  In 
pursuance  of  her  direct  examination;  but,  flnd- 
ins  that  she  had  left  the  court  for  her  home, 
the  state  consented  to  proceed  with  Its  rebut- 
tal testimony,  reserving  the  right  to  qnes- 
tlon  her  upon  her  return  to  the  court  room. 
After  the  state  had  thus  Introduced  other  evi- 
dence in  rebntta).  It  recalled  Mrs.  Brown  to 
the  stand,  and  cross-examined  her  as  follows: 

"Q.  This  morning  or  this  afternoon  you 
were  testifying  that  at  one  time  your  husband 
took  your  child,  and  went  with  blm  to  Dr. 
Wallace's,  and  stayed  out  with  him  until  late 
at  nlgbt  Did  I  undentand  you  to  say  that 
Mr.  Btown  was  drunk?    A.  I  don't  know. 

"Q.  You  don't  know  whether  be  was  drunk 
or  not?    A.  No,  sir. 

"Q.  Do  you  know  Mrs.  T.  J.  Howard?  A. 
Yea,  sir. 

"Q.  On  the  morning  after  that,  did  you  not 
state  to  her,  at  her  bouse,  nobody  being  pres- 
ent but  one  of  her  children,  that  Mr.  Brown 
bad  been  (m  one  of  his  sprees,  and  was  drunk 
the  night  before?" 

Counsel  for  defendant  objected  to  this  qnes- 
tl<m  as  immaterial,  improper,  and  Irrelevant, 
and  because  the  state  cannot  bave  any  right, 
after  the  defonse  has  rested  his  case,  to  re- 
can  a  witness  for  the  defense  for  the  ptst- 
pose  of  impeachment  The  court  overruled 
the  objection,  and  this  nding  is  assigned  as 
the  fourth  error.  There  was  no  error  in 
this  ruling.  The  «itlre  testimony  of  this  wit- 
ness consisted  of  a  detailment  of  instances 
of  queer  and  abnormal  acts  and  behavior 
on  the  part  of  the  defendant  on  divers  times 
and  occasions,  the  purpose  of  which  was  to 
sustain  his  plea  of  insanity.  The  effort  of 
the  state  In  rebuttal  was  to  show  that  all 
of  such  unique  performances  on  the  part  of 
the  defendant  were  attributable  to  dmnk- 
enness,  instead  of  insanity.  From  this  stand- 
point the  question  objected  to  was  entirely 
pn^per,  relevant,  and  material.  As  to  that 
phase  of  the  objection  touching  the  time  and 
order  In  which  the  cross-examination  of  the 
witness  was  allowed,  it  Is  well  settled  here, 
as  elsewhere,  that  trial  courts  are  intrusted 
wltb  a  discretion  in  regard  to  the  order  of 
introduction  of  evidence  and  the  examination 
of  witnesses,  and  this  discretion  should  be 
exercised  in  furtherance  of  Justice;  and  that 
it  must  be  a  strong  case,  showing  that  injus- 
tice has  been  done,  and  that  a  sound  discre- 
tion has  not  been  exercised,  that  would  induce 
an  appellate  court  to  disturb  the  Judgment  of 
the  trial  courts  by  revising  the  exercise  of 
that  discretion  with  which  they  are  hitrusted 
25SO.-6 


In  regard  to  the  relaxation  of  the  rules  for  the 
admission  of  evidence.  Coker  v.  Hayes,  16 
Fla.  368;  Burroughs  v.  State,  17  Fla.  643; 
Ortiz  V.  State,  30  Fla.  256  (text,  271),  11  South. 
611;  Brown  v.  Burrus,  8  Mo.  26;  Freleigh  v. 
State,  Id.  606.  Vve  see  no  abuse  of  the  dis- 
cretion here. 

The  court,  among  other  things,  charged  the 
Jury  as  follows:  "Crimes  can  only  be  commit- 
ted by  human  beings  who  ate  in  a  condition 
to  be  responsible  for  their  acts;  and  upon  this 
general  proposition  the  state  holds  the  affirm- 
ative, and  the  burden  of  proof  is  upon  it. 
Sanity  being  the  normal  and  usual  condition 
ot  mankind,  the  law  presumes  that  every  in- 
dividual la  in  that  state;  hence  the  state  may 
rest  upon  the  presumption  without  otbor  proof. 
The  fact  is  deemed  to  be  proven  prima  fade. 
Whoever  denies  this,  or  Interposes  a  defense 
based  upon  its  untruth,  must  prove  it  The 
burden,  not  of  the  general  issue  of  crime  by 
a  competent  p^fion,  but  of  overthrowing  the 
presumption  of  sanity,  and  of  showing  insani- 
ty, is  upon  the  person  who  alleges  it;  and,  if 
evidence  is  given  tending  to  establish  insanity, 
then  the  general  question  Is  presented  to  the 
Jury  whether  the  crime,  If  conunitted,  was 
committed  by  a  person  responsible  for  his 
acts;  and  upon  this  question  the  presumption 
of  sanity  and  tiie  evidence  are  all  to  be  con- 
sidered, and  the  state  holds  the  affirmative; 
and,  if  a  reasonable  doubt  exists  as  to  wheth- 
er the  prisoner  is  sane  or  not,  he  is  entitled  to 
the  benefit  of  the  doubt,  and  to  an  acquittal." 
This  charge,  that  was  excepted  to,  and  is  as- 
signed as  the  fifth  and  last  assignment  of  er- 
ror, is  in  accord  with  the  former  rulings  of 
this  court,  and  states  the  law  correctly.  Hodge 
V.  State,  26  Fla.  11,  7  South.  593;  Armstrong 
v.  State,  27  Fla.  366,  9  South.  1,  and  authori- 
ties cited;  Aimstiong  v.  State,  80  Fla.  170, 
11  South.  618. 

The  evidence  In  the  record  fully  sustains 
the  verdict  rendered;  and,  finding  no  errors, 
the  Judgment  of  the  circuit  court  Is  hereby 
affirmed. 


(61  La.  Ann.  4S6) 

STATD  ex  reL  COLUMBIA  DEBENTURE 
CO.,  Umited,  v.  JUDGE  OF  DIVISION 
B,  CIV.  DIST.  CT.,  PARISH  OF  OR- 
LEANS.   (No.  13,082.) 

(Supreme  Court  of  Louisiana.    Feb.  20,  1889.) 
Sdbpensivb  Appeal— Amount  or  Bond. 
To  suspend  the  ezecntion  of  a  decree  ob- 
tained by  the  state  annulling  the  charter  of  a 
corporation,  or  enjoining  persons  claiming  to 
be  incorporated  from  acting  as  corporators,  and 
appointing    a    receiver,    a    bond    sufficient    in 
amount  to  cover  costs  will  suffice. 
(Syllabus  by  tlie  Court.) 

Application  by  the  state,  on  the  rdation  of 
the  Columbia  Debenture  Company,  Limited, 
for  a  writ  of  mandamus  and  prohibition,  di- 
rected to  the  Judge  of  division  B,  civil  district 
court,  parish  of  Orleans.  Mandamus  made 
peremptory. 
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Hmest  T.  Florance,  for  relator.  Bespond- 
ent  Judge,  pro  ae.  Milton  3.  Cmmlngham, 
▲tty.  Gen.,  Frank  B.  Balnold,  and  SUSt  ft 
Madison,  for  tbe  State. 

MILLEB,  J.  In  the  rait  bnn^t  by  the 
state  to  enjoin  the  relator  from  exerting  Its 
alleged  corporate  functions,  there  wns  Jndg- 
ment  decreeing  the  asserted  charter  void  and 
nnll,  enjoining  the  officers  of  the  alleged  cor- 
poration from  acting,  and  appointing  a  re- 
ceiver to  take  charge  of  the  property.  From 
this  judgment  the  relator  applied  for  a  sus- 
pensive appeal  on  a  bond  for  costs,  which 
application  tbe  court  denied,  and  fixed  the 
bond  at  one-half  the  cash  assets  of  the  cor- 
poration disclosed  by  the  testimony;  tbe  bond 
being  thus  fixed  at  $46,000. 

The  law  prescribes  the  amount  of  the  bond 
to  be  given  for  the  suspensive  appeal  from  the 
judgment  condemning  the  appellant  to  pay  a 
specific  sum,  and  fixes  tbe  amount  of  the  bond 
for  such  appeal  when  the  judgment  decrees 
the  delivery  of  movable  or  immovable  prop- 
erty. Code  Prac.  arts.  574-677.  The  Code 
then  prescribes  a  bond  for  costs  to  serve  in 
other  cases.  Id.  art  678.  There  being  no 
other  rules  in  the  Code  of  Practice  relative 
to  the  amount  of  appeal  bonds,  onr  juris- 
prudence is  settled  that  hi  the  large  class  of 
cases  in  which  the  appellant  is  not  condemned 
to  pay  TDODej  or  deliver  property,  a  bond  for 
costs  will  suffice  for  a  suspensive  appeal. 
State  T.  Judge  of  First  Dist,  19  La.  167; 
Blanchhi  v.  The  Fashion,  10  La.  Ann.  846; 
Bank  v.  Fortier,  27  La.  Ann.  243.  The  re- 
lator contends  the  principle  of  these  decisions 
governs  the  amount  of  the  bond  to  be  fur- 
nished in  this  case  foe  a  suspensive  appeaL 
The  predae  question  presented  to  tbe  lower 
court,  and  to  this  court  on  the  application  for 
tbe  mandamus,  has  never  hitherto  arisen. 
Onr  learned  brother  of  the  lower  coort,  after 
careful  consideration,  has  reached  the  ccm- 
duslon  that  the  bond  must  be  for  tbe  amount 
prescribed  by  artlde  574.  Hie  state  is  tbe 
plaintiff  in  tbe  suit  It  asserts  no  money 
demand,  nor  claims  any  property.  We  find 
great  difficulty  in  applying  tbe  rule  for  the 
amount  of  this  appeal  bond  that  finds  its 
natural  (we  do  not  say  exclusive)  application 
when  the  judgment  to  be  suspended  enforces 
the  money  demand  of  the  plain  tiff,  or  for  the 
delivery  of  tbe  property.  On  this  applica- 
tion we  must  consider  the  rebition  of  the  state 
to  the  subject-matter  of  the  controversy.  It 
is  in  court  to  procure  the  decree  annulling  the 
pretended  Charter  of  the  corporation.  Tbe 
proceeding  Is  by  the  attorney  general,  under 
the  law  authorizing  suit  by  him  "when  any 
association  or  numlier  of  persons  shall  act 
wlthtat  this  state  as  a  corporation  without  be- 
ing duly  bioorporated"  (Bev.  St  1 1688,  snbd. 
t);  or,  if  tbe  suit  is  to  be  viewed  as  seeking 
tbe  forfeiture  of  a  snbalstlng  charter  for  vio- 
lation of  Its  conditions  or  abuse  of  Its  privi- 
leges, then  tbe  decree  of  forfeiture  Is  the  ob- 
ject tbe  suit  la  to  accomplish  (Rev.  Civ.  Code^ 


art  447;  Bank  t.  Dawson,  IS  La.  497;  State 
V.  Attorney  General,  80  La.  Ann.  954).  In 
die  legislation  of  1842  (no  longer  In  force)  fbr 
the  liquidation  of  insolvent  banks,  tbe  decree 
of  forfeiture  was  to  be  followed  by  the  ap- 
pointment of  oonunlssloners.  We  bave  no 
such  legislation  now,  though  there  Is  the  pro- 
vision that  when  tbe  charter  of  any  corpora- 
tion shall  be  decreed  forfeited  tbe  governor 
shall  appoint  a  liquidator.  Bev.  St  I  781. 
In  our  view,  the  state.  In  court,  under  the  law, 
to  obtain  a  decree  enjoining  tbe  defendants 
from  acting  as  corporators  of  an  alleged  cor- 
poration, and  the  decree  that  they  bave  no 
coiporate  capacity,  has  no  interest  or  right  to 
demand  tbe  bond  to  suspend  tbe  decree  ren- 
dered by  tbe  lower  Court  prescribed  by  articles 
of  the  Code  of  Practice  of  ready  application, 
if  the  Judgment  sought  to  be  suspended  was 
that  in  favor  of  a  receiver  suing  for  money  or 
property.  If  the  state  bad  any  pecuniary  in- 
terest in  this  controvasy,  we  might  find  room 
to  apply  the  precedent  furnished  In  an  early 
decision  not  exactly  analogous,  but  instmctlve. 
Tbe  plaintiff  In  injunction  in  that  case  far- 
nlsbed  a  bond  for  costs  to  suspend  tbe  decree 
dissolving  the  injunction.  The  injunction 
thus  kept  In  force  by  tbe  bond  for  costs  only 
prevented  the  defendant  In  injunction  trom 
enforcing  a  large  money  demand  secured  by 
mortgage.  Tbe  court,  on  tbe  application  for 
the  writ  of  prohibition  to  restrain  the  mortgage 
creditor  from  proceeding,  sustained  tbe  bond 
for  costs,  as  sufficient  for  the  suspensive  ap- 
peal, but,  in  view  of  tbe  Insufficiency  of  the 
bond  given  by  plaintiff  for  the  Injunction,  re- 
quired the  relator  to  file  in  this  court  an  ad- 
ditional bond  to  secure  encb  damages  as  tbe 
mortgage  creditor  might  sustain  by  the  In- 
junction. State  T.  Judge  of  Fbvt  DIst,  19 
La.  167.  The  state  In  this  case  has  no  pe- 
cuniary biterest  to  protect  and  is  not  required 
to  Interpose  to  protect  shareholders  or  credit- 
ors of  an  association  claimed  to  be  unlawful, 
and  fully  competent  to  protect  themselvea. 
It  is  therefore  ordwed,  adjudged,  and  decreed 
that  the  mandamus  herebi  issned  be  made 
peremptory,  and  Oiat  tbe  relator  be  allowed 
a  suspensive  appeal  as  of  tbe  date  of  tbe 
tender  of  its  bond  Ux  an  amount  suffldent  to 
secure  oostsi 


(Q  Uk.  Ann.  aw> 

MTTNDAT  v.  LANDBT  et  at    (No.  12,972.) 

(Supreme  Court  of  Louisiana.    Jan.  9,  1899.) 

Appsaii— Remand— ABSAUI.T  akd  Battskt— Jvsn* 

FiOATiO!!— Damages— MiTioATioa. 

On  Application  to  Bemand. 

Affidavit  of  witnesses  for  defendants  and 
cennter  affidavits  of  witnesses  for  plaintiif  ie> 
fsrding  the  extent  of  iniury  suffered  in  a  case 
of  assault  and  battery  do  not  present  Broonda 
to  set  aside  the  verdict  and  remand  the  case. 

On  the  Merits. 

1.  The  prlndpal  defendant  sought  reparatiaa 
from  plaintiff,  and  In  this  he  was  joined  by  Ilia 
co-defendant  An  asserted  insultinK  letter  was 
received  a  (ev  bouts  befeie  tbe  difflcnl^  o» 
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corred.  There  wa«  not  In  the  letter,  under  the 
law,  canse  for  an  ass^nlt  and  battery  sach  as 
the  jury  found  was  committed.  Words  written 
or  s)poken  some  time  prior  will  not  justify  a 
physical  attack  upon  the  one  by  whom  they 
werewritten  orspoken.  The  lawhaanerer  gone 
further  than  to  pennit  mere  prorocation  to  be 
shown  as  a  palliation  for  the  acts  and  result  of 
anger.  The  legal  phrase  is  "in  mitigation,"  not 
"in  justification."  The  jury  must  nave  found 
ground  to  mitigate  damages,  bat  not  enough  to 
justify  the  act,— a  condosion  affirmed  by  the 
conrt.  Words  written  from  one,  or  spoken  by 
him,  will  not  justi^  a  physical  attack.  As 
words  never  constitute  an  assault,  says  Mr. 
Gooley  in  his  work  on  Torts  (page  67),  neither 
will  they  justify  the  employment  of  force  in 
protection  against  them,  however  gross  or 
abnsive  they  may  be.  The  preponderance  of 
the  testimony  sustains  the  verdict  of  the.  jury 
on  this  point,  fixing  the  assault  and  battery 
upon  the  defendants.  The  jury  saw  and  heard 
the  witnesses.  To  the  decision  of  that  body  as 
relates  to  mere  facts,  weight  is  always  given. 
It  being  a  fact  established,  as  we  think,  from 
the  testimony,  that  defendants  were  the  ag- 
gressors in  the  difficulty  at  plaintiff's  office,  the 
mle  to  which  we  have  just  referred  applies. 

2.  The  next  matter  in  hand  for  our  deter- 
mination is  the  amonnt  of  the  damages.  It  is  a 
general  rule  that  great  provocation  may  be 
shown  when  it  immediately  precedes  the  act, 
and  the  aggressor  is  smarting  under  the  provo- 
cation. The  jury  must  have  concluded  that 
there  were  some  mitigating  circumstances 
which  justified  them  in  assessing  the  damages. 
Under  the  rules  of  law  applying,  in  our  judg- 
ment, the  defendants  were  liable  for  some 
damages.  The  jury  have  fixed  them  at  Sl,500. 
We  have  not  found  error  that  would  juati^ 
us  in  reducing  the  amount,  nor  are  we  in- 
doced,  under  the  circumstances,  to  increase  the 
amount. 

(Syllabus  by  the  (^urt) 

Appeal  from  Judicial  district  court,  parish 
of  OalGaslen;  8.  D.  Bead,  Judge. 

Action  by  John  O.  Munday  against  J.  A. 
Landry  and  another.  A  judgment  was  ren- 
dered, from  which  all  parties  appeal.  Af- 
firmed. 

Andrews  &  Hakenyos  and  BQeinpeter  & 
Elelnpeter,  for  plalntifT.  Pujo  &  Moss,  for 
defendants. 


BBEAUX,  J.  This  was  an  action  brought 
to  recover  an  amount  of  $60,000  from  the  de- 
fendants for  injuries  inflicted  by  one  of  the 
defendanta,  aided  by  his  co-defendant  The 
facts  are,  as  developed  by  the  record,  that  in 
September.  188T,  plaintiCC  addressed  a  note  to 
one  of  the  defendants  (J.  A.  Landry),  request- 
ing the  latter  to  let  the  writer  know  in  regard 
to  two  amonnts  (one  of  $600  and  the  other  of 
$300)  owed,  the  writer  stated  in  the  letter,  to 
the  firm  of  Mnnday  and  Landry,  lost,  plalntlfl 
wrote  In  the  letter,  in  gambling  by  J.  A 
Landry  aboot  20  ye^n  prior.  The  business 
of  tbe  firm  of  Mnnday  &  Landry  was,  we 
Judge,  not  considerable.  The  partnership 
was  dissolved  after  two  years  of  its  exist- 
ence; tlie  defendant  J.  A  Landry  retiring, 
and  receiving  for  his  Interest  the  small 
amonnt  of  I7B.  Its  capital  had  always  been 
quite  limited.  At  the  time  this  defendant 
withdrew  from  the  business  and  received  the 
amonnt  Jnst  stated,  nothing   was  said   by 


plaintiff  about  any  fallnre  of  the  defendant 
to  charge  np  the  amounts  referred  tO'in  his 
note  addressed  to  J.  A.  Landry,  as  Jnst  stat- 
ed, which  the  defendant  claimed  should  have 
been  charged  by  Landry  on  the  books;  nor 
was  there  the  least  allusion  made  to  any 
such  loss  dnring  the  many  years  that  follow- 
ed. Halntlff  and  the  defendant  were  on 
g;ood  terms,  and  the  former  rendered  serv- 
ices as  physician  to  members  of  defendant 
J.  A.  Landry's  family.  It  appears  that  this 
defendant  obtained  a  judgment  for  a  small 
amount,  which  nettled  plaintiff,-  and  moved 
blm  to  write  the  letter  which  the  defendant 
construed  as  Intending  to  charge  him  with 
having  embezzled  from  the  old  firm  to  that 
amonnt.  The  defendant  to  whom  plaintifTs 
note  had  been  addressed  wrote  a  letter  In  an- 
swer to  the  note.  He  also  wrote  a  retraction 
or  denial  of  the  charge,  to  be  signed  by  plain- 
tiff, which  he  Intended  to  present  to  the 
plaintiff  for  his  signature.  He  disclosed  to 
bis  brother  the  cause  of  the  trouble;  declar- 
ed to  him  that  plaintifTs  note  contained  an 
on  truth.  It  Is  evident  that  he  was  greatly 
aroused  by  the  tenor  of  the  note,  which  he 
took  as  an  Imputation  upon  his  name. 
About  five  hours  after  the  note  of  the  plain- 
tiff had  been  received,  the  defendants  repair- 
ed to  plaintiffs  ofl^ice,  and  there  they  an- 
nounced to  him  that  they  desired  to  see  him; 
and,  niH>n  his  Invitation,  they  left  the  side- 
walk and  walked  Into  the  office.  After  en- 
tering, one  of  the  brothers  shnt  the  front 
door,  and  stood  against  it  Plaintiff  walked 
to  a  partition  door,  and  there  took  a  pistol, 
and  placed  It  in  one  of  his  pockets.  From 
this  point  In  the  history  of  the  case  the  tes- 
timony of  the  witnesses  Is  contradictory  and 
conflicting.  We  do  not  deem  it  necessary  to 
Insert  here  comments  touching  every  detail 
which  led  to  the  reading  of  the  letter  Which 
one  of  the  defendants  had  written  to  the 
plaintiff.  The  defendant's  account  Is  that 
be  said  to  plaintiff,  "Did  you  write  me  a 
letter?"  to  which  plaintiff  replied,  "Yes." 
Further,  "Is  this  the  letter  yon  wrote  me?" 
showing  him  the  letter.  Plaintiff  replied, 
"Yes,"  and  he  then  said  to  him,  "Dr.  Mun- 
day,  do  me  the  Justice  to  tell  Dan  that  It  Is 
false;"  that  he  made  no  reply,  wherenpon  he 
said,  "Yon  have  asked  me  for  answer,  and  I 
have  brought  it,"— referring  to  the  letter  he 
had  written  to  plaintiff  after  he  had  received 
plaintiff's  note.  Plaintiff  took  the  letter 
handed  to  him  in  his  bands,  and  talked,  In- 
stead of  reading,  whereupon  defendant  tes- 
tified that  he  took  It  back  and  read  It  to  him. 
The  letter  shows  that  the  defendant  by 
whom  it  was  written  must  have  been  greatly 
excited  while  writing  It  It  alludes  to  the  20 
Intervening  years  from  the  time  of  the  dlsso- 
Intlon  of  their  partnership  to  the  date  of  the 
offensive  letter,  recalls  facts  to  prove  the 
falsity  of  the  charge,  and  ends  by  nslng 
words  fiercely  denouncing  plaintiff.  While 
defendant  was  reading  the  letter  to  plaintiff, 
defendant's  brother  said  to  him  that  plain- 
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tiffs  son  was  knocking  at  the  door.  "Admit 
him"  was,  In  substance,  defendant's  answer 
(J.  A.  Landry).  After  the  letter  had  been 
read,  he  a  second  time  sought  to  get  plain- 
tiff to  recall  what  he  bad  written.  Upon  his 
refusal  he  took  out  the  "Lie  Bill"  (that  was 
the  title  or  beading  of  the  retraction  he  had 
written),  put  it  on  the  desk,  and  said,  "Dr. 
Mnnday,  you  must  sign  this  for  me,  or  make 
me  some  reparation."  He  refused.  Plain- 
tiff puUed  oat  bis  pistol,  and  was  prevented 
by  defendant  from  using  it  A  tussle  fol- 
lowed, blows  were  struck,  and  towards  the 
end  of  the  encounter  the  defendant  J.  A. 
Landry  pulled  out  a  cowhide  which  he  had 
on  bis  person,  concealed,  and  struck  him 
four  or  five  blows  with  it.  The  testimony 
for  plaintiff  is.  In  certain  particulars,  differ- 
ent There  was  no  attempt  made,  as  we 
read  It,  to  Induce  plaintiff,  by  means  at  all 
mild  or  friendly,  to  recall  the  tenor  of  the 
note  of  which  one  of  the  defendants  com- 
plained; but  without  much  talk  or  delay, 
the  defendant  seized  the  letter,  read  it  and 
called  upon  the  plaintiff  to  sign  the  recanting 
card,  which  contained  expressions  greatly 
humiliating  to  plaintiff,  had  he  signed  it 
Plaintiff  would  not  sign,  and  blows  followed, 
which  must  proye  a  permanent  injury  to 
plaintiff,  the  witnesses  for  plaintiff  testify. 
Defendants  having  made  a  motion  to  remand 
the  case,  we  insert  here  a  statement  of  the 
needful  facts  for  a  decision  toachlng  that 
issue:  The  suit  was  tried  in  May,  1896.  It 
appears  that  defendants  contended  In  the 
district  court  that  plaintiff  had  not  sustained 
any  injury;  that  he  remained  at  home,  se- 
cluded, and  feigned  to  be  sick,  in  order  to 
excite  public  sympathy,  and  make  better  the 
opportunity  for  recovering  damages.  Three 
experts  were  appointed,  on  defendants'  mo- 
tion, to  examine  into  his  physical  condition. 
The  examination  was  read  to  the  Jury. 
Plaintiff's  testimony  was  taken  at  his  resi- 
dence, contradictorily  with  defendants'.  The 
mental  and  physical  health  of  plaintiff  pre- 
sented an  issue.  It  is  contended,  and  the  re- 
ports of  the  experts,  defendants  assert  must 
have  influenced  the  minds  of  the  jury  preju- 
dicially to  the  defendants.  They  were  preju- 
diced by  it  because,  defendants  insist  it  was 
erroneous,  to  the  extent  it  was  stated  that 
plaintiff  suffered  with  a  fracture  of  the  oc- 
cipital bone,  causing  a  compression  of  the 
brain.  Lately,  two  of  the  experts,  for  rea- 
sons stated,  have  arrived  at  a  different  con- 
clusion, and  now  certify  substantially  that 
they,  of  late  (since  the  trial),  from  personal 
observation,  have  had  the  opportunity  to  dis- 
cover the  error  complained  of,  that  the  plaln- 
tUTs  physical  health  is  apparently  better 
than  it  has  been  for  years,  and  that  it  is  very 
doubtful  that  any  injury  was  ever  inflicted 
on  his  brain.  This  affidavit  Is  met  by  coun- 
ter affidavits  of  a  number  of  physicians,  two 
of  whom  are  physicians  of  great  experience 
in  treating  diseases  of  the  nervous  system, 
who   testify   that   after   examination,    they 


found  plaintiff  suffering  from  neurasthenia, 
or  nervous  exhanstlon,  the  result  ^^^7  dis- 
serted In  their  affidavit,  of  the  shock  to  his 
"nervous  system  from  cranial  and  other  in- 
juries sustained  on  or  about  September  14, 
1897,"  the  date  of  the  trouble.  The  Jury 
found  a  verdict  for  plaintiff  in  the  sum  of 
$1,600.  From  the  verdict  and  Judgment 
each  (plaintiff  and  defendants)  appealed. 

Motion  to  Bemand. 

With  reference  to  remanding,  we  do  not 
think  that  the  verdict  should  be  annulled, 
and  the  case  remanded.  In  order  to  enable  the 
defendants  to  reopen  the  note  of  evidence,  that 
they  may  introduce  evidence  to  prove  that  the 
returns  of  the  experts  appointed  upon  motion 
of  defendants  erred  in  stating  in  their  re- 
ports, as  experts,  that  plaintUTs  skull  had 
been  fractured.  A  number  of  witnesses  have 
testified  In  the  case.  Letters  have  been  in- 
troduced In  evidence.  The  attending  physi- 
cians have  testified  as  to  the  condition  of  the 
plaintiff.  We  find  no  reason  In  law  and  Ju- 
risprudence that  would  justify  us  In  setting 
aside  the  verdict  and  remanding  the  case  oa 
the  affidavits  stated.  We  iare  referred  to  the 
case  of  Schneider  v.  Insurance  Co.,  SO  La. 
Ann.  119S.  The  plaintiff  In  that  case  sought 
to  recover  on  a  policy  of  insurance  issued 
in  favor  of  her  husband.  The  supreme  court, 
on  the  showing  made  on  appeal,  had  reasons 
to  believe  that  the  husband  was  not  dead, 
and  remanded  the  case  to  enable  the  defend- 
ant to  prove  the  one  fact  which,  If  true,  dis- 
posed of  the  case.  Here  it  is  different  De- 
fendants seek  to  have  a  case  remanded  upon 
affidavits  as  to  facts  that  cannot  have  a  con- 
trolling effect  upon  the  result  The  charge 
of  "feigning"  Is  not  absolutdy  a  new  issue 
on  appeal.  The  defendants  did  not  succeed 
in  provhig  it  on  the  trial  Affidavits  and 
counter  affidavits  offer  no  good  ground  to  re- 
mand the  case  to  Inquire  further  into  the 
matter.  The  errors  we  are  to  consider  on  ap- 
peal are  those  of  the  court  or  jury.  In  our 
view  the  maxim  applies  here:  "It  concerns 
the  state  that  there  be  an  end  to  lawsuits." 
The  case  cannot  be  remanded  consistently 
with  practice  and  precedents.  The  motion  to 
remand  is  denied. 

Damages  Vd  Non. 

The  qnestton  of  damages  is  next  In  order 
before  us  for  determination.  The  defendants 
severed  in  their  defense,  each  filing  an  an- 
swer. We  do  not  think,  in  view  of  the  facts 
of  this  case,  that  we  shonld  consider  the  de- 
fenses separately.  In  our  judgment  the  two 
defendants  had  combined  together  In  pursuit 
of  a  common  purpose.  From  all  appearances, 
the  brother.  Ban  Landry,  who  was  called  in 
by  J.  A.  Landry,  the  principal  defendant, 
after  the  receipt  of  plaintifTs  letter,  entered 
into  the  feelings  of  J.  A.  Landry.  He  also  was 
armed,  stood  by,  and  prevented  interference 
of  any  sort  He  (Dan  Landry),  we  have  seen. 
shut  the  door  after  entering  plaintUTs  office. 
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and  enjoined.  In  emphatic  words,  tboee  on  tbe 
oaMde  not  to  come  In,  except  plalntUTs  son, 
who  waa  permitted  to  come  Into  the  office 
after  J.  A.  Landry  bad  expressed  his  willing- 
ness to  let  him  enter  tbe  office.  Tbe  court 
has  not  found  It  possible.  In  new  of  all  tbe 
facts  connected  with  tbe  case,  to  conclude 
that,  in  law,  he  is  to  be  held  as  not  bavtaig 
taicen  any  part  in  the  difficulty.  He  knew  (rf 
the  letter  which  had  greatly  excited  bis 
brother.  They  left  together,  armed,  and  call- 
ed on  plalntlfT  together,  and  during  tbe  dlffl- 
colty  be  took  an  active  part  in  disarming  the 
antagonist  of  his  brother,  and  in  preventing 
the  approach  of  any  one.  Blows  were  struck 
by  the  brother  (J.  A.  Landry)  with  the  pistol 
and  tlie  whip  after  D.  Landry's  Interference 
in  tbe  difficulty  and  active  support. 

We  pass  to  the  question  of  liability,— more 
particularly  of  the  active  defendant  in  the 
case.  It  was  HI  advised  on  the  part  of  plain- 
tiff to  send  such  a  letter  to  tbe  defendant  J. 
A.  Landry  the  day  that  a  judgment  recovered 
by  him  was  recorded  against  liim  (tbe  plain- 
tiff) for  a  small  amount  It  could  serve  no 
useful  purpose,  and  could  but  excite  ill  feel- 
ing. In  this  case  there  is  no  question  but 
that  great  resentment  was  felt  by  the  prin- 
cipal defendant,,  and  that  when  he  called  <hi 
plalntlfT  he  was  greatly  smarting  under  what 
he  construed  as  an  Insult  It  is  unfortunate 
for  the  defendant  J.  A.  Landry  that  he  did  not 
control  bis  temper,  and  rely  more  upon  the 
good  name  he  hon  in  tbe  community  in  which 
he  had  lived  many  years,  as  testified  to  by 
witnesses,  and  where  he  has  filled  satisfactory 
positions  of  trust  and  confidence.  This  de- 
fendant sought  to  compel  redress  in  a  manner 
which  the  law  does  not  for  a  moment  sanc- 
tloa  Tbe  duty  la  Imposed  upon  us  of  apply- 
ing its  well-recognized  principles.  It  is  well 
settled  tliat  words  do  not  constitute  a  legal 
excuse  for  an  assault  and  t»attery.  Uoldsmlth 
▼.  Joy  (Vt)  17  AtL  1010.  The  law  abhors  the 
use  of  force,  either  for  attack  or  defense, 
and  never  permits  its  use  unnecessarily. 
Howland  v.  Day,  56  Vt  318,  approvingly  re- 
ferred to  in  the  well-considered  case  just  cit- 
ed. These  principles  are  binding  on  tbe 
eonrts.  For  reasons  assigned,  it  is  ordered, 
adjudged,  and  decreed  that  tbe  verdict  and 
Judgment  appealed  from  be  affirmed. 

NICHOLLS,  C.  J.,  absent 

On  Rehearing. 

(Feb.  8,  1»».) 

As  costs  must  follow  judgment,  we  affirmed 
the  judgment,  as  usual,  without  making  ref- 
erence to  costs.  It  happens  in  this  case,  on 
appeal,  that  both  are  appellants  and  both  are 
H>peUee«  (plaintiff  and  defendants).  We  have 
not  found  a  precedent  upon  the  question  In 
oar  books.  In  the  absence  of  any  decision, 
we  condudiid  to  apply  the  rule  of  law  relating 
to  coats  on  appeal  In  tbe  following  manner: 
Tbe  iriaintiff  asked  to   have  tbe  judgment 


amended  by  increasing  the  amount  The  de- 
fendants asked  to  have  plalntltTs  demand  re- 
jected. He  recovered  judgment  to  the  extent 
allowed  in  the  district  court  Tbe  defendants 
did  not  recover  any  part  of  their  demand. 
As  the  judgment  was  not  amended,  and  the 
defendants  did  not  recover,  we  conclude  that 
costa  should  be  borne  by  tbe  latter.  Costs 
are  to  be  paid  by  the  appellees,  as  above  stated, 
when  the  judgment  is  affirmed.  The  unsuc- 
cessful appellees  are  the  defendants.  It  is 
tbwefore  ordered,  adjudged,  and  decreed  that 
our  Miginal  judgment  be  amended  to  tbe  ex- 
tent that  the  appellees  J.  A.  Landry  and 
Daniel  J.  Ijandry  will  have  to  pay  costs  of 
appeaL    Behearlng  refused. 


Ca  tm.  Ann.  MS) 
YOUNG  T.  TBXAS  &  P.  RT.  OO.    (No.  12,- 

843.)i 
(Supreme  Court  of  Lonisiana.    Jane  22,  1898.) 

TBSSPASaSB    ON    TRAIH  —  B^BOTION  —  DsOBIB    Of 

Cabs  Requirbd. 

1.  A  company  is  liable  if  a  conductor  ejects 
a  person  from  a  car  improperly,  wUle  the  train 
Is  in  motion. 

2.  A  trespasser  on  a  railroad  train  must  be 
ejected  at  a  ^lace  not  periloos  for  one  alighting 
in  the  nighttime. 

8.  To  a  crippled  person,  though  unlawfully 
on  a  train,  greater  care  and  attention  shonld 
be  shown  than  to  the  one  who  may  l>etter  pro- 
tect himself  in  an  unsafe  place. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court  parish 
of  Caddo;  A.  D.  Land,  Judge. 

Action  by  James  A.  Young  against  the 
Texas  A  Pacific  Railway  Comfiany.  Judg- 
ment for  plaintiff  for  $1,500,  and  defendant 
appeals.     Affirmed. 

Wise  A  Hemdon,  for  appellaat  TbatCbet 
ft  Welsh,  for  appellee. 

BREAUX,  J.  This  was  a  suit  to  recover 
damages.  Plaintiff  charged  that  he  was 
ejected  from  one  of  tbe  trains  of  the  defendant 
railroad  company;  that  he  was  made  to  fall 
by  tiie  violence  of  the  conductor,  who  laid  bis 
hand  upon  him,  and  pushed  him  out  wliile 
tbe  train  was  in  motion,  where  tbe  track 
crosses  a  ravine  atiout  20  feet  deep.  Plaintiff 
averred  that  be  had  walked  to  Sbreveport 
Junction,  alMut  10  o'clock  p.  m.,  with  a  friend, 
to  meet  the  iatter's  father,  who  was  expected 
on  the  train,  and  to  ride  back  with  them  on  the 
train  to  the  city  of  Sbreveport  This  junction 
is  about  one  mile  west  of  that  city.  From 
it  the  east-bound  train  backs  into  the  city. 
He  alleges  that  persons  frequently  ride  to  and 
from  the  junction  on  the  train  without  pay- 
ing anything.  In  a  short  time  after  he  had 
boarded  defendanf  s  train  at  the  junction,  in 
order  to  ride  to  the  city,  be  was  called  upon 
by  the  conductor  for  a  fare  of  10  cents.  His 
reply  to  the  conductor  was  that  he  did  not 
have  the  fare,  whereupon  tbe  conductor  said 

i  Rehearing  denied  February  it,  18S0, 
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to  him  that  he  would  have  to  get  off  tbe  train. 
Being  a  cripple,  plaintiff  asserta  that,  though 
the  train  had  moderated  its  speed,  he  Inform- 
ed the  conductor  that  he  could  not  alight  'In 
the  language  of  the  witness  at  the  time  be 
said  he  was  ejected:  "I  told  him  I  could  not; 
that  I  was  crippled;  and  he  put  his  hand  on 
my  shoulder,  and  shoved  me  off  of  the  train, 
and  I  went  down  the  embankment;  and  aa 
I  was  going  down  tbe  embankment  be,  tbe 
conductor,  said,  'Look  pnt;  catch  yourself!' " 
It  appears  that  plaintiff  was  bom  crippled. 
He  limped.  From  a  child  tbe  large  leader 
from  the  right  foot  to  the  leg,  designated  the 
"tendon  Achilles,"  had  been  shorter  than  the 
leader  from  the  left  foot  to  tbe  left  leg.  A 
surgical  operation  was  performed,  enabling 
him  to  walk  with  less  hindrance,  but  he  still 
liad  a  limp.  The  conductor's  report  handed 
In  to  tbe  company  after  the  accident  sets 
forth  that  a  white  man  named  Jim  Young 
asserted  that  he  had  been  pushed  off  tbe  train 
between  Shreveport  Junction  and  Shreveport; 
that  be  fell  through  tbe  bridge,  and  was  in- 
jured. He  (the  conductor)  stated,  as  part  of 
the  report:  That  Young  came  on  tbe  train 
at  tbe  Junction,  and  when  he  was  asked  for 
his  fare  he  said  be  was  only  going  to  Jordan 
station.  He  told  him  he  must  either  pay  or 
get  off.  He  (Young)  chose  to  get  off,  and  he 
was  told  to  wait  until  the  train  stopped  at 
the  stock  yard.  When  tbe  train  stopped,  he 
got  oft,  as  he  was  told  to  do.  That  be  did 
not  fall  through  the  bridge,  and  was  not  in- 
jured. He  was  not  pushed,  or  even  touched. 
That,  as  he  backed  the  train  from  the  Union 
Depot,  Young  was  standing  at  Jordan  street 
He  ran  to  the  porter  as  he  flagged  tbe  cross- 
ing, and  asked  him  who  the  conductor  was. 
A  few  days  after  the  accident  the  conductor 
was  Interviewed  by  the  reporter  of  a  news- 
paper, to  whom  he  stated  (the  reporter  testi- 
fied) that  Young  was  put  off  tbe  train  that 
had  been  brought  to  a  dead  stop.  In  order 
that  he  might  get  out,  for  nonpayment  of  fare. 
He  denied  that  be  bad  resorted  to  any  vio- 
lence. Q?he  conductor,  as  a  witness,  states 
that  the  reporter's  statement  was  substantially 
correct;  that  his  train  stopped  at  tbe  stock 
pen,  where  tbe  plaintiff  got  off  voluntarily, 
and  was  not  touched.  But  he  denies  that  be 
bad' said  to  tbe  reporter  that  he  had  put  the 
plaintiff  off  the  car.  Tbe  evidence  discloses 
that,  as  alleged,  persons  did  ride  free  of  charge 
the  short  distance  between  Shreveport  and  the 
Junction,  but  that,  not  long  prior,  orders  had 
been  given  to  collect  the  10  cents  fare  called 
for  by  tbe  conductor  of  the  plaintiff.  It  ap- 
pears that  there  were  two  large  bmlses  on 
plalntlfTs  leg;  one  above,  tbe  other  below, 
the  hip  Joint.  Tbe  hip  Joint  was  sprained. 
Some  time  afterwards  it  became  apparent 
that  the  leg  was  smaller  than  it  was  when  ex- 
amined immediately  after  the  accident.  One 
of  the  physicians,  as  a  witness,  said,  in  an- 
swer to  the  question:  "Q.  Yon  stripped 
Young,  and  made  a  physical  examination  of 
blm?     A.  Tea,  sir.     Q.  State  whether  or  not. 


in  his  condition,  it  Is  necessary  tor  Mr.  Yoimg 
to  go  with  a  crutch  now,  in  bis  condition.  A. 
Tliat's  a  thing  very  hard  for  a  physician  to 
say,  but  I  would  say  that  any  condition  which 
would  cause  the  muscles  of  the  leg  to  shrink, 
or,  rather,  grow  smaller,  would  also  probably 
Impair  the  functions  of  those  muscles;  conse- 
quently be  might  have  to  use  a  crutch.  A 
physician  can't  tell,  by  a  physical  examina- 
tion, whether  It  is  necetlsary  or  not"  Tbe 
case  was  tried  before  a  Jnry.  Tbe  verdict 
found  was  for  ^1,600  damages  In  favor  of 
plaintiff.  From  the  verdict  of  the  Jury  and 
tbe  Judgment  of  the  court,  defendant  appeals. 

There  being  some  difference  between  the 
aUegation  contained  in  plalntlfTs  petition  and 
the  evidence  offered  by  plahitiff  to  make  out. 
his  case,  defendant  urged  that  one  suing  for 
Injury  growing  out  of  negligence  should  set 
forth  the  material  facts  relied  on  as  his  cause 
of  action,  and  prove  tbe  combination  of  cir- 
cumstances upon  which  he  relied  in  bringing 
bis  suit  Thus,  the  plaintiff  having  presented 
the  issue  that  tbe  conductor  pushed  tbe  plain- 
tiff off  the  car,  while  in  motion,  on  a  high 
embankment  over  a  trestle,  be  should  be  con- 
fined to  that  issue.  There  was  no  objection 
made  to  tbe  admissibility  of  tbe  evidence  on 
the  ground  here  urged.  If  tbe  evidence  sup- 
plied the  pleadings,  and  made  it  appear  the 
plaintiff  was  forced  by  the  conductor  to  get 
down  from  the  train  at  a  dangerous  place,  at 
night,  plaintiff  is  entitled  to  damages  for  re- 
sulting injuries.  Tbe  facts  presented  by  tbe 
record  without  objection  are  not  to  be  passed 
over  for  tbe  reason  that  the  pleadings  indi- 
cate a  state  of  circumstances  not  entirely  in 
accord  with  the  evidence.  A  waiver  is  virtu- 
ally made  by  the  failure  to  object  to  testi- 
mony not  admissible  on  tbe  trial  of  a  caose 
because  of  the  InsufQclency  of  the  allegation. 
The  evidence  admitted  was  applicable  to  the 
issues  raised.  The  court  Is,  In  consequence, 
without  authority  to  refuse  to  give  It  effect 
There  was  no  Inconsistency  between  the  issue 
brought  out  by  tbe  facts  regarding  tbe  unsafe 
place  where  the  car  stopped  for  the  plaintiff 
to  alight  and  the  allegations  of  plaintiff  that 
be  was  violently  pushed  out  Inadmissible 
evidence  of  facts  not  alleged  should  be  ob- 
jected to  when  offered.  EIngland  v.  Oilpon, 
16  La.  Ann.  804;  Holland  v.  Cammett,  6  La. 
Ann.  706. 

Manifestly,  plaintiff  met  with  an  accident 
on  the  night  in  question.  It  is  not  so  dear 
that  it  happened  as  he  alleg^es,  or  as  be  testi- 
fies. He,  as  a  witness.  Is  corroborated  In 
essential  particulars  by  two  of  bis  witnesses. 
Highly  credible  witnesses,  who  were  present, 
held  different  views  of  the  facts  which  came  to 
their  notice.  Conceding  that  this  dlfTerence 
gives  rise  to  some  doubt  we  must  give  some 
weight  to  tbe  Jury's  verdict  Tbe  record  In- 
forms us  that  tbe  Jury,  In  a  body,  accom- 
panied by  tbe  sheriff  in  charge,  under  direc- 
tion of  tbe  court  visited  tbe  scene  where  the 
Injuries  alleged  were  received.  After  having 
beard  the  testimony  regarding  the  place  at 
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which  plaintiff  was  made  to  get  off,  and  after 
harlog  examined  the  grounds,  It  was  not  dlffl- 
cnlt  to  decide  where  the  plaintiff  alighted,  and 
whether  It  was  a  safe  or  unsafe  place.  We  In- 
fer from  the  facts  of  the  case  that  the  Jury  de- 
termined that  It  was  an  unsafe  place.  Such- 
a  ▼erdlct,  In  our  view.  Is  Bustained  by  the 
tacts. 

The  disagreement  In  regard  to  the  facts 
chiefly  relates  to  whether  the  defendant  was 
pushed  off  the  platform  and  steps  of  the  car, 
and  whether  the  car  was  brought  to  a  stop  at 
the  point  where  plaintiff  asserts  he  was  put 
off.  Plaintiff  may  have  failed  to  sustain  his 
case  in  the  particulars  }ust  stated,  and  yet 
the  question  of  peril  to  plaintiff,  growing  out 
of  the  unsafe  and  dan(;eroiis  place  at  which 
he  was  made  to  alight,  would  still  ijemaln  ft>r 
determination.  If  It  be  conceded  that  the 
Jury  decided  all  the  grounds  against  the  plain- 
tiff Bare  the  last,  the  evidence,  in  our  judg- 
ment, would  sustain  the  verdict,  if  credence 
be  glv^  to  the  measurements  of  distances  at 
the  place,  and  the  uncontradicted  testlmon:' 
of  witnesses.  It  was  not  a  place  where  a 
person  could  be  put  off  in  safety.  It  was  the 
duty  of  Hie  conductor  to  eject  the  plaintiff 
ftom  the  train,  but  he  was  not  warranted  in 
acting  with  disregard  of  consequences.  A 
wrongdoer  has  right  as  to  his  person,  as  well 
as  to  his  property.  He  is  not  to  be  wantonly 
Injured. 

With  reference  to  the  amonnt  of  the  dam- 
ages, the  plaintiff  in  this  court  has  prayed  for 
an  Increase.  We  feel  quite  certain  that  it 
should  not  be  Increased.  We  think  the 
amonnt  allowed  by  the  jury  does  fall  justice. 
It  Is  therefore  ordered,  adjudged,  and  .decreed 
that  the  judgment  appealed  from  be  affirmed. 


(H  Im.  Ann.  S83f) 

DIECK  V.  NEW  OKLBANS  Cm  8c.  TAKE 

B.  OO.     (No.  12,778.)! 
(Supreme  Ooart  of  Lonlsiana.    Nov.  21,  1898.) 

StbSET     RlILWATS — INJORT    AT    CROSSINO  —  CON- 
TRISDTORT  NsaLIOEKOI. 

1.  The  authorities  are  numerous  and  uniform 
to  the  effect  that  a  person  whose  business  or 
pleasure  occasions  him  to  use  the  streets  of  a 
ci^  which  are  traversed  by  electric  cars,  and 
particularly  at  street  crossings,  is  gniltr  of  neg- 
ligence If  he  fails  to  employ  proper  precau- 
tions for  his  safety. 

2.  He  is  bound  to  look  and  listen  for  the  ap- 
proach of  cars,  and  to  exercise  ordinary  care 
and  caution  to  avoid  possible  danger  of  a  col- 
lision; and,  shonld  he  see  an  approaching  car  In 
close  proximity,  it  would  be  his  plain  duty  to 
halt  until  same  could  pass  by,  ratner  than  run 
the  risk  of  an  accident  by  attempting  to  cross 
the  track  in  front  of  it 

3.  Failing  to  take  such  necessary  precautions 
for  his  safety,  the  injured  party  Is  guilty  of 
that  negligence  which  deprives  him  of  the  right 
to  reimbursement  for  injury  received. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 
Action  by  Oeorge  H.  Dleck  against  the 

a  Behearlng  denied  February  6,  1899. 


New  Orleans  City  &  Lake  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Den^gre,  Blair  &  Den6gre,  for  appellant. 
Edgar  M.  Cahn  and  Branch  K.  MUler,  for 
appellee. 

WATKINS,  J.  This  suit  Is  by  the  plain- 
tiff In  his  own  right,  claiming  damages  of 
the  defendant  in  the  sun;,  of  (25,000,  as  the 
result  of  injuries  be  received  in  a  collision 
which  occurred  on  Royal  street,  In  the  city  * 
of  New  Orleans,  on  the  8th  of  April,  189T, 
between  one  of  the  defendant's  electric  cars 
and  a  cart  In  which  he  was  at  the  time  driv- 
ing, the  same  being  drawn  by  a  mule.  The 
Case  was  tried  by  a  jury,  who  rendered  a 
verdict  In  favor  of  the  plaintiff  for  $5,000; 
and,  from  a  judgment  thereon  rendered,  the 
defendant  has  appealed. 

There  was  an  extended  and  elaborate  mo- 
tion for  a  new  trial  filed,  but  same  was  by 
the  judge  a  quo  promptly  'overruled,  who 
made  this  unique  observation,  viz.:  "As  I 
make  It  a  nde  in  Jury  cases  of  this  kind  not 
to  grant  new  trials,  this  application  is  de- 
nied." The  plaintiff's  petition  substantially 
makes  the  following  statement  of  the  way 
In  which  the  accident  happened,  vis.;  That 
he  was  driving  a  cart,  drawn  by  a  mule, 
along  Congress  street,  approaching  its  Inter- 
section wltb  Boyal  street,  "Intending  to  cross 
l^e  latter,"  and  that  when  his  cart  "had 
reached  the  intersection' of  said  two  streets, 
and  was  in  t&e  act  of  crossing  Royal  street, 
he  observed,  half  a  square  off,  a  car  of  the 
said  company's  line,  operated  on  said  street, 
approaching  with'  great  rapidity  from  the  di- 
rection of  Poland  street,  or  downtown";  "that 
then  and  there  observing  that  the  speed  of 
the  car  was  excessive,  and  that  no  signal  of 
approach  [was  given},  nor  any  attempt  to 
check  the  same  was  made  by  the  motorman 
thereof,  [he]  turned  his  mule  in  the  direc- 
tion of  Canal  street,  in  order  to  escape  what 
seemed  to  be  an  Impendiiig  collision,"  same 
being  solely  due  to  the  fault  and  negligence 
of  the  motorman  of  said  car,  "the  approach  of 
which  having  been  observed  by  him  when  It 
was  at  least  half  a  square  from  the  Inter- 
section of  the  said  two  streets;  that  said  car 
could  have  been  stopped,  or  Its  speed  so 
checked  as  to  avoid  injury  to  the  plaintiff, 
bad  the  motoneer  thereof  made  any  attempt 
to  do  so;  but,  on  the  contrary,  no  effort  was 
made  by  the  latter  to  avoid  collision  with 
him,  or  the  vehicle  In  which  he  was  riding, 
by  reason  of  which  the  said  car,  propelled 
at  an  unlawful  rate  of  speed,  came  in  vio- 
lent collision  with  the  said  cart,  throwing 
him  therefrom  to  the  ground,"  etc.;  that, 
in  falling,  one  of  his  arms  was  caught  and 
held  fast  in  some  of  the  appliances  under- 
neath the  car,  whereby  he  was  dragged  for 
the  distance  of  three-quarters  of  a  square; 
and  that  said  car  continued  Its  rapid  mo- 
tion after  the  collisiou,  for  that  distance; 
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that  he  then  and  there  received  serious  and 
severe  Injuries,  particularly  In  his  left  leg, 
■which  was  severely  lacerated,  and  was  bro- 
ken, In  consequence  of  which  It  was  am- 
putated; that  be  then  and  there  suffered 
serious  and  great  physical  and  mental  pain, 
which  has  continued  with  greater  or  less 
severity;  that  his  occupation  was  that  of  a 
laborer.  In  which  his  earning  capacity  has 
been  greatly  diminished  by  the  loss  of  his 
leg,  he  being  made  a  cripple  for  lite;  that 
he  1b  a  man  of  family,  having  a  wife  and 
five  children,  who  are  solely  dependent  upon 
him  for  a  support  The  answer  Is  a  general 
denial,  coupled  witb  a  charge  of  contributory 
neglect 

The  case  presented  Is  that  of  a  man  riding 
In  a  cart,  drawn  by  a  mule,  going  along  a 
street  of  the  city  which  Is  laid  at  right  an- 
gles with  another  street  on  which  is  laid 
the  track  of  the  defendant,  and  which  Is 
traversed,  at  frequent  Intervals,  by  Ita  elec- 
tric cars;  and,  In  order  to  arrive  at  his  des- 
tination. It  had  to  be  driven  across  the  latter, 
at  the  point  of  the  Intersection  of  the  two 
streets.  The  plaintiff,  having  driven  his  cart 
Into  the  street  occupied  by  the  defendant  ob- 
served one  of  Its  electric  cars,  at  a  distance 
of  about  a  half  a  block,  and  approaching 
with  great  rapidity,  and  attempted  to  turn 
his  mule  and  cart  Into  the  street  the  car  was 
passing,  and  In  the  direction  of  Canal  street; 
and  by  reason  of  the  great  velocity  of  the 
car,  and  the  failure  of  the  motoneer  to  at- 
tempt to  check  the  same,  a  collision  between 
the  cart  and  car  took  place,  whereby  the  ac- 
cident ensued,  and  the  serious  and  Irrepara- 
ble iojnry  was  inflicted. 

We  make  the  following  eztracta  from  the 
summary  of  the  evidence  which  plalntHTs 
counsel  givea  in  his  brief,  viz.:  "Congress 
and  Boyal  streets  are  situated  at  right  angles, 
and  cross  each  oth»  at  the  point  where  the 
casualty  occurred.  Plaintiff  was  coming  In 
his  wagon  along  Congress  street  from  the 
direction  of  the  lake,  towards  the  river.  His 
course  lay  across  the  intersection  of  the  two 
streets.  He  was  struck  by  the  car  a  few  feet 
above  Congress  street  while  attempting  to 
avoid  being  collided  with,  by  turning  up 
Royal  street  In  a  direction  the  same  as  the 
car  was  coming  from.  FlaintlS  says  that 
when  he  approached  the  corner,  he  listened 
to  hear  If  the  car  was  coming.  He  heard 
neither  sound  nor  gong,  so  he  continued  far 
enough  to  look  down  the  street  and  see 
whether  a  car  was  in  sight  Hp  saw  the  car 
In  question  half  a  square  away,  coming  at 
full  speed.  He  was  then  on  the  woods  side 
of  Royal  street  coming  ont  Congress  street 
towards  the  river.  The  head  of  hia  mule  was 
then  over  the  rail  of  the  track  on  the  woods 
side,  or  towards  the  direction  from  which 
plaintiff  was  coming.  He  looked  down  the 
street  for  the  car  when  the  head  of  his  mule 
was  over  the  ralL  The  car  was  coming  at 
full  speed.  He  raised  his  hand,  and  gave  a 
signal  for  the  car  to  stop,  after  which  he 


headed  his  mule  towards  Canal  street  He 
turned  up  the  street  because  he  could  not 
make  the  crossing  in  time.  The  collision 
occurred.  He  was  knocked  off  his  cart  and 
was  not  conscious  until  some  time  after- 
wards. When  his  senses  returned,  he  found 
himself  holding  to  the  car,  underneath,  near 
the  hind  wheel,  three-fourths  of  a  block  away 
from  Congress  street  He  was  taken  from 
underneath  the  car,  and  carried  by  the  am- 
bulance to  the  hospital,  where  his  left  leg 
was  amputated  about  three  inches  above  the 
knee."  The  further  statement  is  of  similar 
purport  viz.:  "As  he  approached  Royai 
street  be  was  standing  in  the  cart  at  a  point 
iu  the  rear  of  the  axle,  about  the  middle  of 
the  cart  aa  drivers  usually  do.  When  he  first 
saw  the  car,  he  was  at  the  foot  of  the  cross- 
ing of  Congress  street  on  the  woods  side  of 
Boyal  street  The  front  foot  of  the  mule  was 
then  over  the  rail.  It  was  there  that  he 
changed  the  direction  in  which  he  was  going; 
and,  when  the  collision  occurred,  the  wheels 
of  his  wagon  were  on  the  crossing.  It  was 
not  until  then  that  he  could  look  down  Boyal 
street  clear  of  the  buildings  at  the  comer. 
His  wagon  was  struck  while  It  was  going 
towards  Canal  street  after  he  bad  completed 
or  partially  completed  the  turn  he  intended  to 
make.  His  left  wheel  was  then  on  the  track. 
The  building  on  the  lower  side  of  Congress 
street  at  the  corner  prevented  his  seeing  the 
car  untU  he  reached  the  point  at  which  he  did 
see  It  He  did  not  stop  at  the  comer  before 
being  able  to  look  down  Royal  street  because 
he  heard  no  gong  sounded.  His  mule  was 
going  in  an  ordinary  walk.  He  listened  for 
a  gong  from  within  half  a  square  of  Royal 
street  '  There  was  nothing  to  have  prevented 
the  motoneer  from  seeing  bis  mule  when  he 
cleared  the  buildings  at  the  comer." 

On  the  other  hand,  the  contention  of  the  de- 
fendant's counsel  is  as  follows,  viz.:  "De- 
fendant on  the  other  hand,  contends  that 
absence  of  negligence  or  fault  on  Its  part  la 
clearly  established.  The  great  weight  of  the 
evidence  shows  (1)  that  the  gong  was  rung 
before  approaching  the  crossing;  (2)  that  the 
car  was  not  running  at  an  unlawful  or  ex- 
cessive rate  of  speed;  (3)  that  the  brakes  and 
the  equipment  provided  for  stopping  the  car 
were  In  good  order;  (4)  that  as  soon  as  the 
motorman  saw,  or  could  have  seen,  from 
plaintiff's  actions,  that  he  was  going  to  at- 
tempt to  cross  the  track,  every  effort  was 
made  to  stop  the  car  and  prevent  a  colUslon, 
but  It  was  impossible  to  stop  in  time  to  avoid 
the  accident;  (5)  that  considering  the  distance 
of  the  car  from  the  place  of  the  accident 
when  plaintiff's  cart  emerged  from  Congress 
street.  It  was  impossible  to  prevent  the  ac- 
cident by  stopping  the  car.  Defendant  claims, 
moreover,  that  plaintiff's  contributory  negli- 
gence is  demonstrated  by  the  nature  of  the 
locality,  as  shown  by  the  maps  and  photo- 
graphs in  evidence,  and  is  established,  not 
only  by  defendant's  evidence,  but  by  the 
testimony  of  plaintiff  and  of  every  one  of 
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plaintiff's  witnesses  who  saw  the  accident" 
The  followl&g  additional  extract  from  the  it- 
faidant's  brief  gives  measurements  and  dis- 
tances, which  are  Instructlre,  viz.:  "The  car 
in  question  was  coming  down  Boyal  street 
towards  Canal  street  Ibe  map  gives  the 
dimensions  of  the  streets  and  banquettes. 
For  Instance,  from  the  Royal  street  property 
line,  on  the  lower  woods  comer  of  Royal 
and  Congress  streets,  to  the  street  edge  of  the 
gutter.  Is  8  feet  10  Inches.  From  that  point 
to  the  rail  nearer  the  woods  Is  10  feet  2 
Inches.  Width  of  track  Is  S  feet  2^  inches. 
Prom  river  rail  to  gutter  on  river  side  on 
Royal  street  Is  11  feet  6  inches,  and  from 
gutter  to  property  line  is  8  feet  The  miy* 
marked  *TutwelIer  2'  shows  the  same  locality, 
but  takes  in  Royal  street  for  one  block  of 
Its  Intersection  with  Congress  street  The 
Important  fact  shown  on  this  map  Is  that  the 
block  below  the  Intersection  of  Congress  and 
Royal-4.  e.  the  block  bounded  by  Independ- 
ence and  Congress— is  a  very  short  bloclc, 
only  107  feet  in  length;  and  that  a  person 
on  Congress  street  21  feet  6^  Inches  from  the 
woods  rail  of  the  railroad  track,  could  see 
a  car  coming  down  Royal  street  when  it  was 
a  block  away;  that,  when  the  car  was  half 
of  the  block  away,  it  could  be  seen  from  a 
point  on  Congress  street  21  feet  %  inch  from 
the  woods  rail  of  the  track;  and.  of  course, 
the  nearer  the  car  was  to  the  crossing,  the 
greater  the  distance  from  the  track  It  could 
he  seen  by  one  coming  out  Congress  street 
towards  the  river.  The  width  of  Congress 
street  Is  28  feet  1  inch.    It  is  a  planked  road." 

Consequently,  the  result  of  the  foregoing 
measurement  Is  that  the  distance  from  the 
property  line  at  the  corner  of  Royal  and  Con- 
gress streets  to  the  rail  of  defendant's  track 
on  the  woods  side  of  the  street  Is  19  feet; 
and,  the  width  of  the  track  between  the  raOa 
being  5  feet  and  2^  Inches,  it  would  have 
been  necessary  for  the  plaintiff's  wagon  to 
have  moved  a  distance  of  24  feet  and  2^ 
Inches  in  order  to  clear  the  track,  and  possibly 
a  distance  of  S  additional  feet  for  clearance 
space,— L  e.  a  distance  of  fully  27  feet  and  2% 
Inches  in  order  to  have  passed  beyond  a  point 
of  possible  contact  with  the  car  of  defendant 
and  thus  avoided  a  collision.  Sbreveport  & 
R.  B.  Y.  Ry.  Ca  v.  St  Louis  S.  W.  By.  Co., 
51  la.  Ann.  — »  25  South.  424. 

It  Is  claimed,  further,  that  the  block  below 
Congress  street— that  is  to  say,  the  block  be- 
tween Congress  and  Independence  streets— Is 
only  127  feet  In  length;  and  that  a  person  on 
Congress  street  21  feet  and  8^  inches  from 
the  rail  of  defendant's  track  on  the  woods  side 
thereof,  could  see  a  car  coming  down  Royal 
street  when  It  was  a  block  distant;  that  when 
a  car  Is  a  half  a  block  distant  It  can  be  seen 
ftom  a  point  on  Congress  street  24  feet  dis- 
tant from  said  rail;  that  the  nearer  the  car 
is  to  the  crossing,  the  easier  It  could  be  seen. 
From  the  map  in  evidence,  as  well  as  from 
other  evidence  In  the  record.  It  appears  that 
Congress  street  is  floored  or  covered  with 


idank,  and  that  it  Is  28  feet  In  width,  and 
that  there  is  on  the  downtown  side  of  It  a 
banquette  or  sidewalk  laid  with  brick,  which 
Is  9  feet  and  6  Inches  In  width.  A  diagram, 
which  Is  in  evidence,  shows  all  the  foregoing 
distances,  by  actual  measurement  to  be  as 
they  are  stated  in  the  foregoing  extract  from 
the  defendant's  brief.  With  this  data  kept 
in  view,  a  brief  synopsis  of  the  testimony  can 
be  more  nnderatandlngly  made. 

The  plalntUTs  statement  Is:  That  the  col- 
lision occurred  on  Thursday,  the  8th  of  April. 
1897,  between  the  hours  of  S  and  4  o'clock  In 
the  afternoon;  that  he  was  proceeding  down 
Congress  street  In  the  direction  of  the  river, 
and,  when  he  got  near  Royal  street  he  was 
listening  to  hear  if  a  car  was  coming,  and, 
hearing  no  gong,  he  drove  on  "far  enough  to 
look  down  the  street  to  see  whether  a  car  was 
coming,  and,  when  he  looked,  he  saw  a  car 
half  a  square  away,  coming  at  full  speed"; 
that  at  that  time  his  mule's  head  was  over 
the  woods-side  rail  of  the  track,  heading  to- 
wards the  river;  and  that  he  then  signaled 
the  motoneer  to  stop  his  car,  and  at  the  same 
time  headed  his  cart  towards  Canal  street 
in  an  effort  to  avoid  a  collision  with  the  car. 
He  says  that  the  point  of  contact  was  be- 
tween the  hub  of  the  wheel  and  the  mule. 
"That  was  the  portion  of  the  cart  that  re- 
ceived the  blow."  Tlie  one  he  was  driving 
was  a  two-wheeled  cart  It  was  empty,  and 
he  was  going  to  the  river  for  a  load.  The 
plaintiff  was  standing  up,  driving  the  mule. 
"Q.  So  that  your  wagon,  when  yon  first  saw 
the  electric  car,  was  between  the  two  ban- 
quettes of  Congress  street?  A.  It  was  be- 
tween the  two  banquettes  on  Ccmgress  street. 
Q.  That  Is  where  your  cart  was  when  you 
first  saw  the  electric  car?  A.  Yes."  He 
states  that  his  mule  was  gohig  in  a  walk  at 
the  time.  Then  the  following  interrogation 
occurred,  viz.:  "Q.  Now,  at  what  rate  of 
speed  were  you  going,- In  a  walk  or  a  trot? 
A.  I  was  going  In  a  walk.  Q.  Your  mule  was 
walking?  A.  Yes.  Q.  And  you  mean  to  say 
you  walked  your  mule  right  up  on  the  track 
before  you  saw  the  car  coming?  A.  Yes.  Q. 
Now,  although  you  saw  the  car  when  it  was' 
half  a  square  off,  and  your  mule's  head  was 
simply  over  the  track,  you  say  you  could  not 
torn  to  get  out  of  the  way?   A.  No,  I  could  not. 

The  statement  of  one  of  the  plaintiff's  wit- 
nesses Is  that  at  the  time  of  the  accident  he 
was  present  and  witnessed  it  He  said  he 
was  working  at  the  comer  of  Oongxess  and 
Royal  streets,  and  had  Just  finished  some 
paving,  and  was  going  downtown,  when  he 
saw  an  electric  car  coming  in  the  second 
block  below;  that  he  then  walked  across  the 
street  to  where  his  brother  was.  "Then  Mr. 
Dleck  came  out  Congress  street;  and,  when 
the  car  was  about  a  half  a  block  bdow  Con- 
gress street  I  hallooed  at  Mr.  Dleck  to  get 
over  the  track.  Q.  Where  was  Mr.  Dleck 
then?  A.  He  was  about  three  feet  from  the 
rail.  I  don't  know  whether  Mr.  Dleck  heard 
me  or  not    I  cannot  tell  you  tliat    At  the 
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same  time  the  car  came  on,  and  Mr.  Dleck 
-went  ahead;  and  I  saw  blib  turn  his  mule, 
uptown  when  the  electric  car  struck  him; 
and  Mr.  Dleck  fell  back  out  of  his  cart  Q. 
How  far  was  the  electric  car  from  the  comer 
when  yon  saw  Mr.  Dleck  coming  out  Con- 
gress street  with  his  cart?  A.  About  a  half 
a  block;  and,  when  Mr.  Dleck  reached  about 
ten  feet  away  from  the  track,  I  hallooed  at 
him.  He  was  about  ten  feet  from  the  track 
when  I  hallooed  at  him.  Q.  When  you  hal- 
looed at  him,  yon  say  he  was  tep  feet  from 
the  track?  A.  Yes.  Q.  What  I  want  to 
know  Is,  how  far  was  the  car  from  the  cor- 
ner when  Mr.  Dieck's  mule  and  cart  reached 
the  track?  A.  It  was  about  a  quarter  of  a 
block  away."  This  witness  states  that  tiie 
car  was  running  very  rapidly,  and  did  not 
stop,  and  that  he  heard  no  gong  rung,  and 
that,  after  the  ctdllsion  occurred,  the  car  ran 
the  distance  of  three-quarters  of  a  block  be- 
fore It  halted.  He  says  there  were  two  little 
boys  in  the  wagon,  and  he  saw  them  tnmble 
out  and  run  away.  The  following  occurred 
on  cross-examination,  via.:  "Q.  When  you 
first  saw  the  cart,  what  was  It  doing?  Was 
it  running  along?  A.  Mr.  Dieck  was  In  the 
cart,  and  was  running  along,  coming  towards 
the  river.  Q.  At  what  gait  was  it  going?  A. 
He  was  Just  walking  along  the  street,  Just 
like  yon  drive  a  mule.  Q.  Was  it  walking 
fast  or  slow?  A.  Wdl,  yon  can  make  a 
mule  walk  fast  or  slow.  Q.  Was  he  walking 
fast  or  slow?     A.  Neither   fast   nor  slow. 

•  •  •  Q.  And  yon  say  he  was  ten  feet 
from  the  rail  when  you  hallooed  at  him?  A. 
Tes.  Q.  Did  he  not  give  his  mule  the  whip 
then?  A.  No;  I  never  saw  him  give  the 
mule  the  whip.  •  •  •  Q.  Was  he  not 
looking  straight  ahead?  A.  When  I  hallooed 
to    him,    he    was   looking    straight    ahead. 

•  •  •  Q.  Ton  can  stop  a  mule  going  in  a 
walk  within  ten  feet?  A.  Yes;  or  two  or 
three  feet.  If  be  goes  In  a  walk.  •  •  ♦  Q. 
Did  yon  say,  when  you  hallooed  at  Mr. 
Dieck,  yon  were  within  two  steps  of  his 
caift?  A.  I  was  right  alongside  of  the  gut- 
ter, and  be  passed  in  the  middle."  At  that 
time  he  was  about  10  feet  from  the  track. 

The  brother  of  the  witness  last  mentioned, 
in  the  course  of  his  interrogation,  said,  viz.: 
"Q.  Did  you  notice  the  cart  when  the  head 
of  the  horse  bad  reached  the  track?  A.  Yes. 
Q.  How  far  was  the  car  then  to  the  cross- 
ing? A.  Well,  they  were  not  more  than  ten 
feet  apart  Q.  You  are  sure  of  that?  A. 
Yes.  •  •  •  Q.  Now,  when  the  head  of 
Mr.  Dieck's  miile  was  on  the  track,  had  the 
car  reached  Congress  street,  or  was  it  ten 
feet  away  from  Congress  street?  A.  It  was 
about  ten  feet  from  the  rail,  when  he  was 
trying  to  turn  the  mule.  Q.  You  have  stat- 
ed that  the  car  was  ten  feet  away  when  Mr. 
Dieck  reached  the  comer.  A.  I  was  there 
when  the  whole  thing  was  passing.  I  was 
standing  right  there."  This  witness  having 
stated  on  cross-examination  that  the  plain- 
tiff was  standing  in  bis  cart  driving  his  mule 


at  a  slow  walk,  with  Hie  rim  of  his  hat  turn- 
ed down,  at  the  time  he  shouted  at  him,  the 
following  interrogation  occurred  upon  his  re- 
examination, viz.:  "Q.  Now,  put  your  hat 
on,  and  show  us  how  Mr.  Dleck  had  on  his 
hat  when  yon  saw  him  on  his  cart  A.  This 
way  (witness  putting  on  his  hiit,  and  pulling 
down  the  rim).  Q.  Was  Mr.  Dieck  holding 
bis  head  down?  A.  Yes.  Q.  Just  like  yon 
are  holdhig  It  now?  A.  Yes.  •  •  •  Q. 
Yon  did  not  notice  how  he  held  his  head,  but 
you  noticed  how  his  hat  was  turned  down? 
A.  I  know  his  hat  was  turned  down."  With 
this  the  re-examlnation  was  concluded. 

Another  witness  for  the  plaintiff,  who  was 
present  and  witnessed  the  accident,  made 
this  statement,  viz.:  "Q.  How  far  was  the 
car  from  the  comer  when  Mr.  Dieck  reached 
the  corner?  A.  When  I  saw  the  car,  he  was 
no  more  than  about  eight  yards.  Q.  You  did 
not  see  it  before  then?  A.  No;  I  was  sitting 
down.  The  cars  go  so  fast  there."  Again: 
"At  what  rate  of  speed  was  the  cart  going 
when  you  first  saw  It?  A.  When  I  saw  it? 
Q.  Yes;  bow  fast  was  the  cart  going?  A. 
It  was  walkldg  slow.  I  told  him  to  stop. 
Q.  Was  that  before  he  got  to  the  track  when 
you  told  him  to  stop?  A.  Yes.  Q.  Waa  he 
walking  slowly  before  he  got  to  the  track? 
A.  He  was  walking  slow  all  the  time,"  etc. 

The  statement  of  another  witness,  who  was 
a  passenger  on  the  car,  is  as  follows,  viz.: 
"Q.  How,  then,  were  you  able  to  see  that  cart 
when  yon  were  a  half  a  block  away?  A.  I 
was  looking  right  ahead  when  the  thing  hap- 
pened. Q.  Did  you  see  It  looking  out  of  the 
car  window?  A.  No;  I  saw  it  through  the 
car  door.  Q.  You  saw  the  driver  of  this  cart 
when  the  car  was  one  hundred  and  fifty  feet 
away?  A.  Yes;  I  could  see  exactly  when  it 
was  one  hundred  and  fifty  feet  away.  Q.  I 
suppose  the  driver  then  could  have  seen  the 
cart?  A.  I  don't  know.  Q.  If  you  could 
see  the  driver,  why  could  not  the  driver  look 
along  the  same  line  of  vision,  and  see  your 
A.  The  man  was  not  looking  that  way.  Q. 
If  he  had  been  looking  that  way,  he  could 
have  seen  the  car?  A.  Yes;'  I  suppose  so." 
He  says  there  were  12  or  15  other  persons  in 
the  car  besides  himself.  Again:  "Q.  Did 
somebody  try  to  turn  the  brake  In  the  front 
part  of  the  car?  A.  Yes;  the  motorman,  I 
believe.  Q.  Now,  do  you  know  what  was  the 
reason  why  they  attempted  to  tum  on  the 
rear  brake?  A.  To  stop  the  car.  Q.  You 
say  they  did  it  because  they  conld  not  stop 
the  car  with  the  front  brake;  how  do  you 
know  that?  A.  It  looked  that  way.  Q. 
State  the  facts  which  make  you  say  it  looked 
that  way,  etc.  A.  Well,  I  saw  the  motor- 
man  try  to  tum  the  brake,  [but]  it  looked  like 
be  could  not  shut  off  the  power;  and,  when  I 
walked  towards  the  conductor,  I  saw  some- 
body turn  the  rear  brake." 

Another  witness,  who  was  on  the  car,  con- 
firms the  statement  of  the  one  last  mentioned, 
thus:  "Q.  How  far  was  that  car  from  the 
corner  of  Congress  street  when  Mr.   Dieck 
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reached  tbe'  cornier  of  Congress  iand  Royal? 
A.  It  was  fnlly  half  a  square  away.  Q.  Yon 
are  sore  of  that?  A.  I  am  poBltlve.  Q. 
What  was  it  you  saw  a  half  a  square  oS,— the 
nrale,  or  cart,  or  both?  A.  I  saw  the  mule 
and  cart,  and  Mr.  Dleck  and  a  little  boy  with 
him  in  the  cart  Q.  Are  yon  positive  of  what 
you  state  now?  A.  Yes.  •  •  •  Q.  How 
many  feet  was  It  from  the  comer  when  you 
flrst  saw  the  motonnan  try  to  stop  the  car? 
A.  One  hundred  and  twenty  or  one  hundred 
and  fifty  feet"  On  crosa-examlnatlon  the 
following  occurred,  Tiz.:  "Q.  Where  was  the 
mole  when  you  flrst  saw  It?  A.  It  was  near 
the  comer.  Q.  He  had  not  quite  reached  the 
comer  when  you  first  saw  It?  A.  Not  quite; 
he  was  a  few  feet  from  the  comer.  •  •  * 
Q.  So,  he  had  not  yet  reached  the  comer  of 
Congress  and  Boyal  streets  then?  A.  No;  he 
was  a  few  feet  distant  from  the  comer.  Q. 
So,  he  had  not  yet  reached  Royal  street  when 
coming  out  Congress?  A.  Yes.  Q.  From 
where  you  were  sitting,  you  could  see  both 
the  mule  and  the  cart?  A.  I  could  see  the 
whole  thing.  I  jumped  up  whoi  I  realized 
there  was  going  to  be  a  collision.  •  •  • 
Q.  In  what  direction  was  [Mr.  Dleck]  look- 
ing? A.  Well,  at  the  time  that  I  saw  him, 
I  think  be  saw  the  car  coming.  I  saw  him 
looking  in  the  direction  of  the  car.  Q.  Was 
he  going  In  a  walk?  A.  Yes.  Q.  And  the 
mule  had  not  reached  Royal  street?  A.  Not 
quite.  Q.  So  that  the  whole  distance  from 
Royal  street— that  is,  from  the  property  line 
of  Royal  street  to  the  woods  side  of  the  rail- 
was  between  him  and  the  track  at  the  time? 
A.  WeQ,  from  the  time  when  I  saw  him,  from 
the  mule's  head  to  the  rail,  I  suppose  was 
eight  or  nine  feet  Q.  And  the  mule  was 
going  in  a  slow  walk?  A.  Yes.  Q.  And 
Dieck  was  looking  at  the  car?  A.  He  was 
looking  at  the  car." 

Another  passenger  on  the  car  stated  that, 
seeing  there  was  about  to  be  a  collision,  he 
tried  to  stop  the  car  by  putting  down  the  trol- 
ley. "Q.  Why  did  you  unloose  the  trolley? 
A.  Because  I  had  an  idea  that  that  would 
stop  the  car.  Q.  Do  you  know  anything  else 
about  this  collision?  A.  The  motorman  could 
not  stop  the  car." 

The  foregoing  is  a  very  fair  analysis  of  the 
testimony  of  the  plalntifTs  witnesses. 

The  defendant's  testimony  shows  that  the  , 
motoneer  who  was  in  charge  of  the  car  with 
whidi  the  cart  came  in  collision  had  he&x  in 
the  employment  of  the  defendant  bi  that  ca- 
pacity for  a  period  of  two  years,  and  had  the 
reputation  of  being  both  competent  and  care- 
ful, and  had  never  had  an  accident  hapiien  to 
his  car  before.  One  of  the  ofilcers  of  the 
company  testifled  as  follows,  viz.:  "Q. 
What  can  you  say  about  his  character  and 
efBdency  as  a  motorman?  A.  I  consider  him 
a  flrst-class  man.  His  record  is  extremely 
good."  The  testimony  shows  that,  at  the  lo- 
cality where  this  accident  occurred,  the  roles 
governing  the  company  permit  a  higher  rate  of 
speed  in  the  morement  of  its  cars  than  at  lo- 


calities nearer  to  Canal  street;  and  that,  when 
moving  at  that  rate  of  speed,  a  car  could  be 
stopped  within  a  distance  of  104  feet,  or  the 
distance  of  one-third  the  length  of  an  ordinary 
block.  The  following  is  the  further  interroga- 
tion of  that  officer,  viz.:  "Q.  Is  there  any 
rale  of  the  company  which  forbids  or  makes 
it  the  duty  of  the  motoneer  to  ring  his  gong 
in  the  middle  of  the  square,  or  is  it  left  to  his 
dIscreOon?  A.  It  is  left  to  his  discretion. 
We  have  a  rale  not  to  sound  the  gong  un- 
necessarily. Q.  Yon  dont  require  the  moto- 
neer, as  an  absolute  duty,  to  ring  his  gong 
when  approaching  every  crossing?  A.  We 
have  no  absolute  rale  on  that  point" 

A  police  officer,  who  was  a  passenger  on  the 
car  at  the  time  of  the  accident,  states  that,  to 
his  knowledge,  the  motoneer  used  his  best 
efforts  to  stop  the  car  by  the  use  of  his  brake, 
and  that  he  distinctly  sounded  his  gong  about 
the  middle  of  the  block;  that  It  was  Immedi- 
ately afterwards  that  he  saw  him  turning  his 
brake.  He  said  there  had  been  a  shower  of 
rain,  and  the  motoneer  had  on  a  rabber  coat 

A  witness  who  lives  in  the  block  adjoining 
the  one  where  the  accident  occurred  makes 
this  statement,  viz.:  "I  crossed  Independence 
street.  I  was  looking  to  see  if  a  car  was 
crossing,  when  I  heard  the  motoneer  ring  the 
bell.  The  car  vras  coming  at  full  speed:  and, 
when  I  looked  towards  Congress  street,  I 
saw  a  cart  and  a  mule.  Then  I  saw  the 
motoneer  trying  his  best  to  stop  the  car, 
but  he  could  not  stop  It  At  the  same  time,  1 
saw  a  man  hi  the  cart  trying  to  pull  the 
mule  back;  but  he  could  not  do  it  Q.  At 
what  gait  was  the  mule  going,— at  what 
speed?  A.  Just  like  a  slow  walk;  but  he 
could  not  pull  the  mule  back.  Q.  You  say 
yon  saw  the  motorman  attempting  to  stop 
the  car?  A.  Yes;  he  tried  to  stop  the  car, 
but  he  could  not  do  it"  She  says  she  dis- 
tinctly heard  the  gong  sounded. 

Another  witness,  who  was  a  passenger  on 
the  car,  says:  "The  motorman  rang  his  gong 
at  some  place  between  the  street  below  and 
the  street  where  the  accident  happened.  I 
don't  know  the  name  of  the  street  There 
was  a  kind  of  a  drizzling  rain,  asd  the  motor- 
man  bad  on  his  rabber  coat,"  etc.  He  said 
the  motorman  was  trying  to  put  on  bis 
brakes.  "If  he  had  had  steam  on,  be  could 
not  have  put  it  on  harder." 

The  motorman  who  was  In  charge  of  the 
car  which  came  in  collision  with  the.  cart 
makes  this  statement,  viz.:  "On  my  three- 
o'clock  trip,  going  up  Royal  street,  on  reach- 
ing [a  point]  near  Congress  street,  there 
was  a  cart  coming  out  Congress  street,  going 
towards  the  river.  There  was  a  drizzling 
rain.  I  rang  the  gong  about  the  middle 
of  the  square  in  between  Independence  and 
Congress;  and,  when  I  noticed  the  mule's 
head.  It  was  about  sixty  feet  from  the  corner, 
the  mule  going  In  the  direction  of  the  river," 
—that  is  to  say,  that  when  he  flrst  saw  the 
appearance  of  the  mule's  head,  the  car  was 
60  feet  from  the  comer  of  Congress  and 
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Royal  itreetB.  He  said  that  he  at  once  tried 
Ua  brake,  but  the  distance  was  bo  short  that 
he  tried  his  reverse,  bnt  It  would  not  take 
effect  He  said  he  could  not  prevent  the  ac- 
cident, because  the  distance  was  so  short 
"It  was  too  short  a  distance  to  stop  any  car. 
Q.  What  was  the  s];>eed  of  the  car  at  the 
time?  A.  I  don't  know;  about  ten  miles  an 
hour.  Q.  How  many  notches  did  you  have 
onT  A.  Six  notches;  that  la  all  the  cars  there 
run  on;  she  notdies  Is  all  they  have"  He 
said  his  brakes  were  In  perfect  order;  that  he 
never  had  any  trouble  with  the  brakes  on 
that  car.  In  the  course  of  that  witness'  cross- 
examination,  the  following  was  brought  out, 
vis.:  "Q.  You  did  all  you  could  to  stop  the 
car  before  yon  got  to  Congress  street?  A. 
Tes,  In.  order  to  avoid  a  collision.  Q.  Tour 
speed  when  you  began  to  check  up,  you  say, 
was  about  ten  miles  an  hour?  A.  About 
that,  I  am  certain.  Q.  Did  your  speed  In- 
crease or  diminish  from  that  point  when  you 
tried  to  check  the  speed  of  your  car?  A.  As 
soon  as  I  applied  my  brake,  It  checked  the 
speed.  Q.  Tou  say  you  shut  off  the  power? 
A.  Yes.  Q.  Did  you  do  that  at  the  same 
time  when  you  put  on  the  brake?  A.  Yes; 
when  I  saw  that  the  distance  was  too  short 
to  stop  [the  car]  by  the  brake,  I  applied  the 
reverse.  Q.  All  of  that  would  bring  the  car, 
when  getting  to  Congress  street  going  at  that 
rate  of  speed—  You  threw  off  your  power 
first,  and  then  applied  the  brake?  A.  Yes. 
Q.  And  then  you  reversed  your  power?  A. 
Yes.  Q.  And  that  would  make  your  car  ran- 
nlng  at  what  rate  of  speed  when  getting  to 
Congress  street?  A.  About  half  speed.  Q.  It 
would  run  at  half  speed  at  Congress  street? 
A.  Yes.  Q.  You  could  then,  by  doing  what 
you  did,  reduce  your  speed  half  speed  with- 
in a  distance  of  sixty  feet?  A.  Yes.  •  •  • 
Q.  You  needed  a  hundred  feet  and  no  less, 
to  make  the  car  stop?  A.  That  Is,  If  you 
have  a  dry  track.  Q.  On  that  day,  I  under- 
stand, the  track  was  slippery,  as  it  had  been 
raining?  A.  Yes.  •  •  •  Q.  Mr.  Dleck  start- 
ed right  across  the  street?  A.  Yes;  1  tried 
to  save  him,  and  avoid  a  collision.  Q.  The 
man  In  that  cart  did  not  change  his  course? 
A.  How  was  that?  Q.  He  kept  straight 
across  Boyal  street?  A.  Yes;  he  kept 
straight  across  Royal  street  Q.  Do  yon  know 
whether  or  not  he  saw  the  car?  A.  I  don't 
know  whether  be  saw  the  car  or  not  Q.  He 
kept  right  straight  on  across  Royal  street?  A. 
Yes." 

The  statement  of  the  conductor  of  the  car, 
in  every  essential  detail,  corroborates  that 
of  the  motoneer.  With  this  witness'  evi- 
dence the  case  was  dosed,  without  any  testi- 
mony in  rebuttal,  or  any  attempt  being  made 
on  the  part  of  the  plaintiff  to  Impeach  the 
defendant's  witnesses,  or  to  impair  the  effect 
of  their  testimony;  for  the  testimony  of  the 
plaintiff,  as  well  as  that  of  the  defendant, 
puts  the  fault  or  blame,  if  any  there  was, 
upon  the  plaintiff,  and  altogether  exonerates 
the  defendant. 


On  account  of  the  serloua  character  of  the 
Injury  inflicted  on  the  plaintiff,  the  large 
amount  of  damages  claimed,  the  weight 
which  ought  to  attach  to  the  verdict  of  a 
jury,  and  the  fact  that  the  district  judge  de- 
clined to  grant  a  new  trial,  we  have  felt  the 
onerous  duly  Imposed  upon  us  of  Instituting 
a  more  than  usually  careful  examination  of 
this  record;  and  we  are  fully  convinced  that 
the  plaintiff  has  utterly  failed  to  make  out 
even  a  case  of  probable  fault  of  the  com- 
pany. Simplified,  the  case  may  be  thus  stat- 
ed, viz.:  The  plaintiff,  accompanied  by  a  lit- 
tle boy,  was  driving  his  two-wheeled  cart 
along  Congress  street  one  afternoon,  at  about 
the  hour  of  4  o'clock.  In  the  month  of  April; 
his  wagon  being  empty,  and  he  occupying  a 
standing  position  while  engaged  in  driving. 
His  little  cart  was  drawn  by  a  mule,  and  he 
was  moving  along  at  a  leisurely  pace,  his 
business  seeming  to  have  been  in  no  wise  ur- 
gent As  he  neared  the  intersection  of  Con> 
gress  and  Royal  streets,  two  workmen  stand- 
ing near  the  banquette,  and  only  a  few  feet 
from  the  plaintiff's  cart  as  he  was  slowly 
passing  by,  called  to  him,  or  rather  hallooed 
to  him  to  stop,  and  at  the  same  time  attract- 
ing his  attention  to  the  car  which  was  rap- 
idly approaching  on  Royal  street,  In  easy 
open  view;  but  he  appeared  neither  to  have 
heard  them,  nor  to  have  seen  the  cat,  and 
did  not  slacken  the  pace  of  his  mule,  tvhlch 
was  headed  in  the  direction  of  the  opposite 
side  of  the  street-car  traxdc  and  of  Royal 
street  At  the  time,  his  face  was  averted, 
and  the  rim  of  his  hat  turned  down.  A  rap- 
idly approaching  car  was  about  60  feet  away 
when  the  plaintiff  and  his  cart  came  in  view 
of  the  motonnan,  who  sounded  his  gong, 
put  on  his  brakes,  reveraed  his  lever,  and  did 
aU  that  could  have  been  done  to  arrest  the 
speed  of  the  car;  but  all  to  no  purpose,  for 
a  collision  was  unavoidable,  the  tracks  being 
wet  from  recent  showers  of  rain. 

An  analysis  of  the  evidence  demonstrates 
two  propositions,  both  of  which  are  fatal  to 
the  plalntifTs  claim:  (1)  That,  when  slowly 
approaching  the  defendant's  track  at  the 
crossing  of  the  street  on  which  defendant's 
track  is  laid,  the  plaintiff  neither  looked  nor 
listened  for  an  approaching  car,  or  If  he  ei- 
ther looked  or  listened,  and  either  saw  or 
heard  the  approaching  car,  he  failed  to  stop 
his  cart  and  then  caused  a  collision  therewith; 
(2)  that  the  motorman  used  every  possible  ef- 
fort to  avoid  a  collision,  by  sounding  his 
gong,  putting  down  his  brakes,  and  shutting 
off  the  electric  current  Just  as  soon  as  the 
plaintiff's  mule  and  cart  came  within  the 
line  of  his  vision  at  the  crossing  of  the  inter- 
secting street  his  car  being  difficult  to  con- 
trol on  account  of  the  track  being  wet  and 
slippery  from  recent  rains.  We  find  full  con- 
firmation of  the  latter  in  the  plaintiff's  ver- 
sion of  the  accident,  namely:  "When  [I]  first 
saw  the  approaching  car,  [I]  was  at  the  foot 
of  Congress  street  on  the  woods  side,  the 
front  foot  of  the  mule  being  over  the  rail; 
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and  It  was  then  that  [I]  changed  the  direc- 
tion In  which  I  was  going."  The  plaintiff's 
contrlbatoiy  negligence  is  thus  plainly  exhib- 
ited, and  right  of  recovery  defeated. 

The  authorities  are  numerous  and  unlfonn 
to  the  effect  that  persons  whose  business  or 
pleasure  occasions  them  to  use  the  streets 
of  a  city  which  are  occupied  by  steam  trains 
are  guUty  of  negligence  if  they  fail  to  em- 
ploy proper  precautions  for  their  own  safety, 
and  particularly  if  they  fall  to  look  and  lis- 
ten at  street  crossings  for  the  approach  of 
trains,  whether  they  be  pedestrians  or  driv- 
ing vehicles.    Schexnaydre  v.  Railroad  Co., 
46  La.  Ann.  24S,  14  South.  513;    White  T. 
Railroad  Ck>.,  42  La.  Ann.  990,  S  South.  475; 
HerUscb  v.  Railroad  Co.,  44  La.  Ann.  280,  10 
South.  628.    This  rule  of  jurisprudence  was 
well  stated  in  the  White  Case,  the  evidence 
disclosing  that  Mrs.  White  was  driving  In  a 
boggy  with  three  young  children,  on  a  street 
In  the  dty  of  Shreveport,  and  approached  a 
street  crossing  of  the  defendant's  track  so 
closely  that  a  passing  train  frightened  her 
tiorse  BO  that  he  ran  away  and  injured  them. 
The  court  said:  "We  are  bound  to  hold  that 
Mrs.  White  did  not  exercise  that  degree  of 
care  and  caution  which  the  law  requires  of 
persons  approaching  the  crossing  of  a  rail- 
road track  with  Intention  to  cross.    She  was 
unquestionably  bound  to  look  and  listen,  and 
to  exercise   care  and  caution  to  avoid  i)08si- 
ble  danger,  suggested  by  the  very  fact  of 
crossing."    The  foregoing  rule  was  recently 
applied  to  electric  cars  in  the  dty  of  New 
Orleans,  In  two  conspicuous  cases,— that  of 
Hoelzel  v.  Railroad  Co.,  49  La.  Ann.  302,  22 
South.  330,  and  Etemlngway  v.  Railroad  Co., 
50  La.  Ann.  1087  (recently  decided)  28  South. 
852.    In  the  former  case  the  plaintiff  was  a 
pedestrian,   who   was  walking    on   a  path 
parallel  with  the  street  electric  car  track,  at 
10  o'clock  on  a  very  dark  night,  and  the  car 
rapidly  approached  him  from  the  rear,  and 
ran  over  and  killed  him,  as  he  was  attempt- 
ing to  cross  the  track,  the  headlight  being 
very  dim.    In  the  latter  case  the  plaintiff  at- 
tempted to  drive  his  cart.  In  which  his  two 
Uttle  boys  were  seated,  over  the  street-car 
track.  In  front  of  a  rapidly  approaching  car, 
which  was  in  ea^sy  open  view,  at  the  hour  ot 
3  o'clock  p.  m.,  and  brought  It  Into  collision 
therewith,  whereby  he  and  his  boys  received 
serious  injuries.    In  the  Hoelzel  Case  we  re- 
ferred to  the  role  "that  one  approaching  a 
railway  crossing,  or  attempting  to  cross  a 
railroad  track,  must  carefully  look  up  and 
down  the  track,"  and  observed  that  the  court 
was  called  upon  to  determine  whether  it  ap- 
plied to  an  electric  car  of  a  street  railway, 
and  said:    "Greater  prudence  Is  required  of 
a  pedestrian  who  crosses  a  railway  track  of 
a  steam  or  electric  car  in  a  city."    In  Perez  v. 
Balbroad  Co.,  47  La.  Ann.  1301,  17  South.  869, 
tbis  court  held  It  to  have  been  negligence  on 
the  part  of  a  driver  of  a  tallyho  to  attempt  to 
cross  a  street-car  crossing  in  front  of  a  rapid- 
ly approaching  train,  at  U  o'clock  at  night. 


and  said:  "It  was  the  duty  of  the  driver  to 
have  looked  and  listened  before  attempting  to 
cross  the  railroad  track;  and  notwithstand- 
ing that  he  did  look,  and  did  plainly  see  the 
approaching  train,— the  night  being  clear,  and 
the  headlight  of  the  locomotive  being  dis- 
tinctly visible,— the  driver  rashly  undertook 
to  drive  his  tallyho  across  the  track,  imme- 
diately In  front  of  it,  and  scarcely  a  block 
away,  and  moving  at  a  confessedly  rapid 
rate  of  speed."  In  Smith  v.  Railroad  Co., 
47  La.  Ann.  833,  17  South.  302,  we  held  that 
one  who,  in  the  nighttime,  walks  upon  the 
track  of  a  street  car,  is  .bound  to  use  his 
senses  to  avoid  the  car;  and  if,  by  the  exer- 
cise of  ordinary  care,  he  would  have  been 
apprised  of  the  advancing  car  In  ample  time 
to  leave  the  track,  and  falls  to  do  so,  he  is 
guilty  of  negligence,  and  cannot  recover  dam- 
ages in  case  of  accident  In  Schulte  v.  Rail- 
road Co.,  44  La.  Ann.  509,  10  South.  811, 
this  court,  speaking  through  Chief  Justice 
Bermudas,  said:  "The  authorities  are  numer- 
ous tliat,  on  approaching  a  street-crossing  of 
a  railway  track.  It  Is  the  duty  of  a  traveler 
to  exercise  his  senses  of  sight  and  hearing, 
and  to  look  and  listen  for  the  approaching 
train  or  car,  and  that  his  failure  to  do  so  Is 
negligence,  which,  in  case  of  collision,  pre- 
vents the  recovery  of  damages  for  injuries 
sustained,"— dtlng  them,  and  applying  same 
to  that  case.  In  our  opinion,  the  facts  dis- 
dosed  by  the  record  bring  this  case  within 
the  rule  established  in  the  cited  cases,  and  a 
like  Judgment  should  be  rendered,  rejecting 
the  plaintiff's  demand.  It  Is  therefore  order- 
ed and  decreed  that  the  verdict  and  Judg- 
ment appealed  from  be  annulled  and  revers- 
ed; and  it  is  further  ordered  and  decreed 
that  the  demands  of  the  plalntifl  be  rejected, 
at  his  cost  In  both  courts. 


(R  La.  Aon.  2M) 
WEBSTER  T.  MEW  ORLEANS  CITT  A  L. 

B.  CO.     (No.   12,854.)i 
(Supreme  Conrt  of  Lonisiana.    Jan.  23,  1890.) 
Braan  lUtLVATS— Injurt  to  Pshbon  oh  Tbacx 

— BVIDCiCOB. 

1.  One  who  heedlessly  attempts  to  cross 
ahead  of  a  car  properly  manned,  if  injured, 
has  no  one  to  blame  but  himself. 

2.  The  motorman  was  not  at  fault,  and  none 
of  the  negligence  charged  by  plaintiff  vas 
shown. 

3.  He  ezerdsed  reasonable  care  to  avoid  the 
injnry.  He  paid  proper  attention,  saw  the  dan- 
ger, and  gave  notice  or  warning,  and  did  all  he 
conld  to  stop  hii  car. 

4.  There  was  nothing  out  of  repair  about  the 
car  or  the  track,  nor  anything  lacking  to  in- 
crease the  danger  in  which  plaintiff,  the  testi- 
mony shows,  placed  himself. 

(Syllabus  by  the  Oonrt.) 

Appeal  from  dvil  district  court,  pariah  ot 
Orleans;  Nicholas  H.  Bightor,  Jndge. 

Action  by  George  Webster  against  the  New 
Orleans    City    &   Lake    Railroad    (Company. 

*  Rehearing  denied  February  8,  1880. 
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Jodgment  for  defendant,  and  plaintiff  appeals. 
Affinned. 

Houy  O.  Htdlander,  Octo  M.  Ogden.  and 
Somael  8.  Jones,  for  appellant.  Uenegre. 
Blair  A  Denote,  for  ai^ellee. 

BREAITX,  J.  Tbla  was  an  action  for  dam- 
ages arising  from  Injnries  sustained  by  plain- 
tiff on  Canal  street  on  the  13th  day  of  Novem- 
ber, 1886.  The  charge  Is  that  he  was  stmdc 
on  that  day  by  one  of  the  electric  cars  of  that 
company.  He  was  walking  along  the  nentral 
groand  betweoi  Boyal  and  Bonrbon  streets, 
and  by  the  blow  received  his  left  leg  was 
fractured.  He  was.  In  consequence,  confined 
to  the  Charity  Hospital,  where  he  suffered 
great  mental  and  physical  pain.  He  had  not 
entirely  recovered  from  the  effects  of  the  blow 
at  the  date  of  his  trial  At  the  point  plaintiff 
was  Injured,  there  was  a  switch,  and  as  the 
car  came  from  the  switch  onto  the  main  trade 
the  fender  of  the  car  projected  over  the  path. 
Plaintiff  avers  that  the  projection  from  the 
car  struck  him  while  he  was  walking  on  the 
path;  that  the  evidence  Shows,  from  his  posi- 
tion before  and  after  he  was  struck,  that  he 
could  not  have  been  on  the  trade  In  front  of 
the  car,  and  that  be  was  on  the  neutral 
ground.  He  charges  that  tbe  company,  by 
this  projecting  fender  of  tbe  car,  l>ecame  a 
trespasser;  that  he  bad  a  tight  to  be  on  the 
neutral  ground  or  path  along  which  he  was 
walking,  and  he  supposed  himself  In  safety 
at  a  point  beyond  the  ordinary  projection  of 
all  electric  cars  which  passed  along  the  track, 
and  that  he  was  not  guilty  of  negligence; 
that  defendant's  employe  should  have  guard- 
ed against  the  danger  at  the  point  at  which  he 
was  when  be  was  struck.  He  also  charges 
that  tbe  defendant  was  guilty  of  gross  negli- 
gence, by  not  having  a  trolley  wire  over  the 
switch;  thus  cutting  off  the  power  by  which 
the  motorman  could  have  reversed  his  motor, 
and  stopped  the  car  quickly,  and  prevented  the 
accident.  The  evldmce  shows  that  plaintiff 
Is  a  worthy  and  excellent  man;  advanced  In 
years,  and  that  his  hearing  is  a  little  dull; 
tliat  he  has  a  gift  of  invention  as  a  mechanic, 
and  Is  deserving  of  sympathy  and  good  wilL 
'fhe  other  witnesses  testified  that  plaintiff  was 
not  walking  on  the  neutral  ground,  but  that 
he  was  walking  on  the  track  in  front  of  the 
car.  Henry  Taliaferro  said  that  he  was  on 
defendant's  track;  that  be  hallooed  to  him  to 
get  out  of  the  way,  but  that  plaintiff  did  not 
hear  him.  Michael  Carroll,  motorman  of  the 
colliding  car,  testified  to  the  sounding  of  the 
gong  as  his  car  was  advandng;  that  he  saw 
plaintiff  ahead;  that  he  did  all  In  his  power 
to  stop  the  car;  that  he  put  on  tbe  brake  as 
soon  as  he  saw  that  plaintiff  was  in  danger. 
The  following  are  questions  propounded  to 
him,  and  bis  answers:  "Q.  You  say  that, 
when  you  first  saw  this  old  gentleman,  he 
was  walking  In  tbe  space  between  the  Canal 
and  Claiborne  track  and  the  track  which  yon 
were  to  come  hi  on?    A.  Yes.    Q.  Was  be 


dear  of  tbe  teack  when  yon  first  saw  blm? 
A.  Yes;  he  was  perfectly  dear  of  the  ix»A. 
Q.  Then  I  understand  yon  to  say  Hiat  when 
yon  were  almost  on  him  he  stopped  on  your 
track?  A.  Yes;  be  never  looked  where  he 
was  going.  Q.  Answer  my  question.  You 
saw  blm  swinging  around  td  go  on  your 
track?  A.  Yes;  and  I  did  all  tai  my  power  to 
save  him.  Q.  What  did  yon  do  to  save  blm? 
A.  I  rang  my  bell  and  turned  the  brakes.  Q. 
Did  fliey  act  nicely?  A.  Yes."  He  also  tes- 
tified that,  immediately  after  the  fender  of  tbe 
car  stmck  plaintiff,  be  Jumped  out,  and 
caught  blm  before  he  fell;  the  car  was  run- 
ning slowly,  and  stopped  Immediately  after 
phUntlB  was  struck.  -He  also  said  that  the 
woodwork  of  bis  car  projected  over  the  track 
abont  a  foot  eadi  side  of  the  rafl.  The  nen- 
tral ground  near  the  track  is  five  feet  stc 
Inches  wide,  and  in  order  to  get  to  the  Espla- 
nade street  car,  which  be  wished  to  board,  he 
bad  to  cross  the  car  track  of  the  defendant 
company.  James  Callahan,  another  witness, 
who  was  on  the  platform  of  defendant's  car, 
corroborates  tbe  testimony  of  CarroU.  HIngle, 
the  conductor,  said  that  the  motorman  sounded 
the  gong  continuously.  Fagan  corroborates 
the  other  witnesses  about  the  signals  given, 
the  slow  movement  of  tbe  car,  and  tbe  stop 
made  Immedlatdy  after  tbe  accident  He 
does  not,  by  bis  testimony.  Show  that  plain- 
tiff was  not  walking  in  front  of  the  car.  The 
court  pronounced  judgment  for  defendant,  re- 
jecting plaintiff's  demand.  Flaintlfl  prose- 
cntes  this  appeal 

Plaintiff,  we  think,  in  good  faith  believes 
that  he  was  not  in  front  of  the  car  at  the  time 
the  accident  happened.  But  he  Is  not,  in  this 
particular,  sustained  by  the  testimony  of  the 
other  witnesses.  It  may  be  that  plaintiff 
failed  to  hear  tbe  signal  given,  and  that  be 
was  absent-minded  at  the  time,  as  men  of  his 
age  will  be,  who  devote  many  of  their  mo- 
ments to  particular  subjects  (as,  in  this  case, 
in  constructing  and  Inventing  new  devices 
and  appliances),  and  that  In  that  condition  he 
erred  as  to  the  place  or  precise  spot  of  the 
accident  Be  it  as  it  may,  the  preponderance 
of  the  testimony  does  not  sustain  bis  con- 
tention on  this  point  This  was  the  opinion 
of  the  district  Judge,  who  heard  and  saw  tbe 
witnesses;  and  it  Is  ours,  after  a  careful  read- 
ing of  the  testimony  as  taken  and  brought 
up  in  tbe  transcript  Upon  this  particular 
point,— tbe  place  where  the  plaintiff  was  walk- 
ing,—only  facts  present  themselves  for  con- 
sideration. The  facts  do  not  show  that  plain- 
tiff was  where  be  claims  he  was,  but,  on  the 
contrary,  they  prove  that  he  was  walidng  In 
front  of  the  car.  The  view  at  which  we  have 
arrived  disposes  of  the  questions  argued  at 
bar,  on  the  theory  that  plaintiff  was  walking, 
as  be  alleged  and  urged,  on  tbe  neutral 
ground. 

Plaintiff  presented  otber  Issues  for  our  de- 
termination, which  have  a  bearing  upon  the 
case,  whether  plaintiff  was  walking  on  tlie 
track  in  front  of  tbe  car  or  on  tbe  neutral 
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groimd.  He  charged  that  the  defendant  waa 
guilty  of  groaa  negligence,  by  not  having  a 
trolley  wire  oyer  the  switch  ao  that  the  mo- 
torman  might  have  controlled  and  reversed 
his  motor,  and  stopped  the  car  quickly,  and 
thus  prevented  accidents.  The  testimony  does 
not  show  that  this  reproach  is  well  founded. 
It  discloses  that  the  car  was  running  slowly, 
ind  that  It  was  almost  Instantly  stopped. 
The  motorman  says  "that  he  was  within  a 
foot  of  him  [plaintiff]  when  he  stepped  In 
danger."  The  facts  shown  by  other  wit- 
nesses, in  the  main,  corroborate  the  state- 
ment As  the  car  was  stopped  Immediately 
after  the  blow,  It  does  not  appear  to  ns  that 
there  was  anything  wanting  to  effect  a 
prompt  stoppage  of  the  car.  The  power, 
wlien  the  accident  occurred,  had  not  been 
tamed  on,  and  therefore  the  car  readily  yield- 
ed, as  we  appreciate,  to  the  effect  of  the 
brakes.  Tben  was,  it  was  made  evident,  no 
dliflcnity  in  stopping  it  We  are  not  led  to 
infer  from  the  testimony  that  on  tills  partic- 
ular occasion  the  danger  to  die  plaintiff  was 
greater  because  the  defendant  did  not  tiave 
any  trolley  wire  on  the  swltdi.  The  burden 
of  proof  was  on  plaintiff.  He  failed  to  es- 
tablish that  there  was  anything  out  of  ordw 
about  the  car,  or  tliat  any  device  was  want- 
ing, or  that  the  motorman  was  at  fault  The 
record  does  not  disclose  the  condition  for 
which  the  plaintiff  contended,  and  there  re- 
mains, in  consequence,  bat  one  alternative; 
that  Is,  to  affirm  the  Judgment  It  is  tme  that 
one  on  foot  has  a  right  to  cross  the  street 
whore  he  pleases,  provided  he  ez»clses  the 
right  with  doe  caution.  It  is  his  duty  to 
use  doe  care.  It  was  negligence  per  se  for 
plaintiff  to  attempt  to  cross  ahead  of  a  car 
under  circumstances  disclosed  by  the  record. 
The  Judgment  is  afOrmed. 


(SI  La.  Ann.  370) 

GANN  ▼.   VABNADO.     {No.   12,991.)* 
(Supreme  Court  of  Loaiaiajia.    Feb.  6,  1899.) 

I£u.ioiocs  Pbosicotion— Probablb  Causi. 
Two  country  merchants,  engaged  in  busi- 
ness in  the  same  vicinity,  having  both  furnish- 
ed plantation  supplies  to  a  cnstomer  who  made 
an  insnfflciency  of  cotton  to  pay  their  accounts, 
and  one  of  them,  having  obtained  possession 
thereof  by  purchase,  in  an  honest  competition, 
was  caused  to  I>e  arrested  by  the  other  on  a 
ctiarge  of  robbery,  and  to  be  Incarcerated  in 
jail,  and  there  detained  for  several  days,  be- 
ing fully  aware  of  all  the  circumstances.  Mid, 
that  the  proceeding  was  taken  without  proba- 
ble cause,  and  with  malice  inferable  from  the 
act  and  the  affiant  is  liable  In  damages  to  the 
party  thus  arrested,  as  having  l>een  guilty  of 
a  malidons  prosecution. 
(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court  parish 
of  Washington;   Robert  R.  Reld,  Judge. 

Action  by  J.  M.  Gann  against  I.  N.  Var- 
Dado.  Judgment  for  defendant  and  plaintiff 
appeals.  Reversed,  and  judgment  rendered 
for  plaintiff. 

1  Rehearing  denied  February  20,  1899. 


Clay  Blliott,  for  appellant  Philip  B.  Car- 
ter and  O.  P.  Amacker,  for  appellee. 

WATKINS,  J.  This  is  an  action  in  dam- 
ages for  a  malicious  prosecution,  founded  on 
the  following  state  of  facts,  as  related  in  the 
plalnlifrs  petition  (plalntiirs  claim  being  for 
ilO,(X)0):  That  on  or  about  September  24, 
1895,  Varnado  made  an  affidavit  I>efore  the 
Justice  of  ttie  peace  of  Washington  parish, 
wherein  both  parties  resided,  charging  peti- 
tioner with  robbery  by  maliciously  and  for- 
cibly taking  and  carrying  away  one  bale  of 
cottim,  which  he  (Yainado)  pretended  to  be- 
long to  him,  and  he  caused  a  warrant  to  Is- 
sue thereunder  for  his  arrest  and  whereun- 
der  he  was  arrested,  and  carried  to  the  par- 
ish Jail,  where  he  was  kept  in  custody  by 
the  sheriff  until  September  28, 1895,  when  he 
was  released  on  bond  of  $500  for  his  appear- 
ance in  court  to  answer  said  charge;  that  at 
the  next  Jury  term  of  the  court  a  grand  Jury 
was  regularly  Impaneled,  and  said  charge 
against  petitioner  was  Investigated  by  them, 
and  failed  to  find  a  true  bill,  whereupon  he 
was  discharged  from  his  bond  by  order  of 
the  court  and  the  prosecution  against  him 
was  abandoned  by  Varnado.  Petitioner 
Shows  that  he  has  a  family  dependent  upon 
him  for  support  and  protection;  that  be  has 
also  been  an  honest  and  upright  citizen,  and 
has  deservedly  attained  the  good  opinion, 
esteem,  and  respect  of  his  neighbors  in  the 
community  In  which  he  lives,  and  of  good 
cltisens  of  the  parish  and  state,  and  a  repu- 
tation among  his  said  neighbors  as  an  up- 
right citizen  and  business  man,— all  of  which 
has  been  ruined  by  his  prosecution  on  the 
charge  of  robbery,  and  incarceration  in  Jail 
therefor.  Plaintiff  avers  that  he  was  not 
guflty  of  the  charge  made  against  him;  that 
the  said  affidavit  is  and  was  fiilse  and  un- 
true, and  inspired  and  made  by  the  said  Var- 
nado by  malice,  and  without  prot>able  cause, 
and  with  no  object  in  view  other  than  to  in- 
jure the  good  name,  social  and  business 
standing  and  reputation  of  the  petitioner,  and 
humiliate  and  lower  him  In  the  estimation 
of  his  nelghl>ors  and  other  cltlsens  of  the 
state.  He  avers  that  he  was  arrested  at  his 
store  In  the  presence  of  bis  clerks  and  cus- 
tomers. From  thence  he  was  taken  to  Jail 
by  the  sheriff,  and  deprived  of  his  liberty  for 
three  days.  He  further  avers:  That  at  the 
term  of  court  following  the  making  of  these 
charges  he  was  forced  to  leave  his  family 
and  business,  and  remain  at  court  more  than 
a  week,  in  order  to  comply  with  the  law,  and 
meet  this  charge.  That  these  proceedings 
were  very  mortifying  and  humiliating  to  pe- 
titioner, and  have  resulted  in  great  damage, 
annoyance,  and  injury  to  him  in  his  busi- 
ness, and  for  all  of  wliich  the  def«idant  is 
responsible  in  damages.  That  defendant  is 
a  wealthy  man,  and  a  prosperous  merchant 
and  resides  In  the  immediate  vicinity  of  peti- 
tioner; and  that  he  has  sustained  at  defend- 
ant's hands  damages  in  the  sum  of  $10,900, 


Digitized  by 


Google 


80 


25  SOUTECERN  BBPOBTES. 


CLt. 


wbich  are  Itemized  aa  follows,  to  wit:  Fee 
paid  to  attorney  for  legal  aerrlces  in  draw- 
ing up  application  for  ball,  $20;  loss  of  time 
and  expense  while  under  arrest,  $50;  loss  of 
time  and  expense  attending  court,  $300;  In- 
Jury  to  business,  caused  by  these  proceed- 
ings, $2,000;  for  mortification  and  tanmlUa- 
tion  as  suffered  and  endured,  and  for  the  In- 
Jury  to  and  loss  of  his  good  name^  social 
standing,  and  character,  as  abovesald,  $7,- 
630,— aggregating  In  all  $10,000.  His  prayer 
conforms  to  the  foregoing  averments. 

The  following  Is  the  purport  of  the  defend- 
ant's answer,  ylz.:  For  answer,  the  defend- 
ant denies  each  and  every  allegation  in  the 
plaintiffs  petition,  except  what  Is  especially 
admitted.  Defendant  admits  that  he  made 
an  affidavit  before  W.  A.  Burrls,  Justice  of 
the  peace,  wherein  he,  from  and  upon  in- 
formation received,  charged  plaintifT  with 
robbery  of  a  certain  bale  of  cotton  from  the 
custody  of  one  Walker,  said  cotton  being  the 
property  of  I.  N.  Vamado  &  Son;  that  a 
warrant  was  Issued  by  said  Justice,  and  the 
plaintiff  was  thereunder  nominally  arrested; 
but  respondent  avers  that  in  making  said 
affidavit  he  had  probable  cause  and  reasona- 
ble grounds  for  believing  the  plaintiff  guUty 
as  charged.  He  specially  denies  that  he  was 
actuated  by  malice,  and  avers  that  he  acted 
under  the  instruction  and  advice  of  an  at- 
torney at  law  and  of  the  Justice  of  the  peace 
In  making  the  affidavit;  that  plaintiff  admit- 
ted taking  the  cotton,  branded  in  defendant 
firm's  name,  and  declared  to  a  deputy  sheriff 
that  he  had  carried  the  cotton  out  of  the 
state;  that  in  a  civil  action  involving  the 
ovrnership  of  said  cotton,  entitled  "I.  N.  Var- 
nado  &  Son  vs.  J.  H.  Gann,"  the  plaintiff 
was  decreed  to  be  the  owner  of  said  cotton. 
He  further  avers  that  while  under  arrest  the 
plaintiff,  Gann,  was  not  subjected  to  any 
humiliation,  annoyance,  or  harassment,  but, 
on  the  contrary,  was  allowed  the  liberty  of 
the  town,  and  was  treated  with  every  consid- 
eration. He  further  denies  that  the  charac- 
ter, reputation,  or  credit  of  plaintiff  has  been 
In  any  way  injured  by  the  action  of  this 
respondent  and  avers  that  plaintiff's  demand 
Is  unjust,  unreasonable,  and  without  warrant 
or  Justification,  either  in  law  or  equity;  and 
he  prays  that  the  same  may  be  rejected. 

On  the  issues  thus  Joined,  a  trial  was  had 
before  a  Jury,  who  rendered  a  verdict  in  favor 
of  the  plaintiff  for  the  sum  of  $500.  Upon 
the  defendant's  suggesting  that  the  verdict  of 
the  Jury  was  contrary  to  law  and  evidence, 
the  Judge  a  quo  set  the  same  aside,  and  grant- 
ed a  new  trial.  Upon  the  second  trial  the 
cause  was  submitted  upon  the  same  testi- 
mony, with  the  exception  of  the  solitary  state- 
ment which  is  made  by  P.  B.  Garter,  one  of 
the  attorneys  for  defendant,  who  was  intro- 
duced as  a  witness  for  the  plaintiff,  to  the 
effect  that  he  was  present  at  the  court  during 
the  progress  of  the  first  trial,  but  obtained 
permission  of  the  Judge  to  be  absent  from  the 
court  one  day  on  which  this  case  was  on  trial 


on  account  of  sickness  in  his  family,  bnt  that 
he  was  present  during  the  remainder  of  the 
week  while  the  trial  was  in  progress;  that 
at  the  subsequent  term  of  the  court  plaintiff's 
counsel  asked  permission  to  withdraw  bis 
prayer  for  trial  by  Jury,  and  leave  to  have  the 
case  tried  before  the  court,  which  application 
was  refused  by  the  Judge;  that  subsequently 
the  case  came  on  for  trial,  and  same  resulted 
in  a  verdict  in  favor  of  the  defendant,  reject- 
ing the  claims  of  the  plaintiff;  and  from  that 
verdict,  and  the  Jndg;ment  thereon  based,  the 
latter  prosecutes  this  appeal. 

The  following  is  the  purport  of  the  testi- 
mony which  was  adduced  on  the  trial,  viz.: 

The  first  witness  plaintiff  Introduced  was 
the  Justice  of  the  peace  before  whom  the  de- 
fendant, Vamado,  made  the  affidavit  on  the 
24th  of  S^tember,  1895,  charging  the  plain- 
tiff, Gann,  with  the  crime  of  robbery  in  tak- 
ing from  Walker's  gin  a  bale  of  cotton  he 
claimed  as  his;  and  he  gave  full  and  com- 
plete details  of  said  transaction,  stating  that 
he  subsequently  sent  all  the  papers  before  the 
next  grand  Jury  for  investigation.  Next  in  or- 
der was  the  deputy  sheriff  who  arrested  Gann 
under  a  warrant  for  the  crime  of  robbery, 
and  he  gave  the  i)articulars  of  his  arrest,  in- 
carceration In  Jail,  and  detention  therein  for 
three  or  four  days.  Then  the  clerk  of  the 
court  was  Introduced,  and  testified  that  the 
affidavit  Vamado  made,  and  the  bond  which 
Gann  had  given,  were  turned  over  to  the 
grand  Jury;  and  that  they  found  no  true  bill, 
and  that  Gann's  bond  was  subaequentiy  can- 
celed. The  statement  of  Gann,  the  plaintiff, 
was  that  be  has  resided  in  this  state  for  8 
years,  and  had  theretofore  resided  in  Poplar- 
vllie.  Miss.,  and  had  been  engaged  in  mer- 
chandise there,  and  at  Cedar  Grove,  in 
Louisiana,  for  about  15  years,  and  that  he 
had,  during  his  residence  In  Louisiana,  been 
engaged  in  merchandise  at  Shady  Grove;  that 
during  the  last  three  years  Vamado  has  also 
been  engaged  in  merchandise  about  two  miles 
distant  from-  Shady  Grove,  and  was  well 
known  to  him.  He  relates  the  transactions 
which  led  up  to  his  arrest  and  false  Imprison- 
ment, in  substance,  as  follows,  viz.:  That 
about  the  19th  of  September,  1896,  J.  B. 
Blmea  came  to  his  store,  and  sold  him  a  bale 
of  cotton,  and  in  the  evening,  late,  he  sent 
his  wagon  to  Walker's  gin,  and  had  It  hauled 
to  his  house.  That  he  accompanied  the 
wagon,  and  so  did  Rimes;  and  it  was  put  on 
his  wagon  by  Rimes  and  the  driver,  in  the 
presence  of  Walker  and  his  two  sons.  That 
the  deputy  sheriff  was  sent  for  it  on  the  fol- 
lowing day,  and  he  requested  bim  to  pomt  out 
the  cotton,  but  that  he  refused  to  do  so;  stat- 
ing, "If  you  can  find  it,  go  and  get  It"  That 
he  went  away  without  making  any  seizure, 
but  returned,  a  few  days  afterwards,  with  the 
warrant  for  his  arrest.  That  he  was  arrested 
"In  his  store  in  the  presence  of  his  clerks  and 
other  persons,  and  remained  in  custody  while 
many  other  persons,  who  were  attracted  by 
curiosity,  came  In.     That  he  was  taken  by 
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the  sheriff;  openly  and  pabllcly,  to  the  town  of 
Frankllnton,  the  parish  site,  and  Incarcerated 
In  JaU,  and  kept  there  nntU  he  famished  ball, 
— eome  three  or  four  days.  That  Rimes  was 
Indebted  to  him  for  supplies,  and  that  he  paid 
him  by  crediting  his  accoont  That  Wallcer's 
gin  is  about  three-quarters  of  a  mile  from 
plalntllTa  store,  and  one  and  a  half  miles 
from  that  of  Yamado.  That  he  employed 
no  force  or  doreas  in  getting  possession  of 
the  cotton,  and  at  the  time  had  no  notice 
of  Vamado's  claim,  other  than  the  statement 
of  Walker  that  Yamado  had  directed  him  to 
mark  the  cotton;  but  that  Rimes  denied 
Yamado's  right  to  do  so,  and  told  him  to  put 
It  on  his  wagon.  He  stated  to  Walker  that 
he  had  sold  the  cotton  to  blm,  and  helped  the 
driver  pat  It  on  the  wagon.  The  following 
Interrogation  then  occnrred,  tIb.:  "Q.  Did  yon 
have  any  idea  or  Intention  whatever  •  •  • 
of  committing  any  robbery?  A.  Why,  cer- 
taiidy  not.  I  never  thought  of  sach  a  thing; 
for  Mr.  Rimes  sold  it  to  me,  and  I  considered 
It  my  cotton.  He  sold  It  to  me,  and  I  tfaongfat 
I  bad  a  right  to  It"  He  states  that  he  had 
made  advances  on  the  cotton;  that  at  the 
time  of  lilB  arrest  he  carried  a  stock  of  |4,000 
at  16,000,  and  owned.  In  addition,  a  fann 
of  600  or  700  acres;  and  the  movables  on 
the  farm  were  worth  $5,000.  He  makes  a 
statement  of  the  damages  he  sustained,  giv- 
ing ftill  partlcnlars,  and  which  amount.  In  the 
aggregate,  the  sum  demanded;  and  among 
tbem  are  enumerated  Injury  to  his  social  and 
bnslness  reputation,  and  his  credit  and  finan- 
cial standing  as  a  merchant,  and  also  his  an- 
noyance, vexation,  humiliation,  and  mortifica- 
tion on  account  of  his  arrest  under  so  grave 
and  heinous  a  charge  as  that  of  robbery,  and 
being  confined  In  jail  for  several  days.  He 
states  that  Rimes,  his  customer,  only  lives 
about  one-half  a  mile  from  Walker's  gin; 
that  at  the  time  the  bale  of  cotton  was  de- 
livered to  him  by  Rimes  after  his  purchase  it 
was  branded  with  a  (Y),  and  that  Walker 
told  him  that  he  bad  been  Instructed  by  Yar- 
nado  to  place  that  mark  upon  It,  and  that  he 
afterwards  put  his  own  mark  on  It,  and 
marked  out  or  erased  the  (Y);  that  this  same 
bale  of  cotton  was  the  subject  of  a  civil  suit 
between  him  and  Yamado,  and  the  court  de- 
cided that  it  belonged  to  Yamado.  J.  R. 
Rimes  states  emphatically  that  he  never  sold 
the  bale  of  cotton  to  Yamado,  but  that,  on  the 
contrary,  he  sold  it  to  Gann,  the  plaintiff,  and 
delivered  it  to  him  In  the  presence  of  W.  F. 
Walker  and  his  two  sons.  His  statement  of 
what  occurred  immediately  previous  to  the 
sale  to  Gann  Is  as  follows,  viz.:  "When  I 
hanled  the  cotton  that  morning  to  the  gin  of 
Mr.  Walker,  Mr.  Yamado  came  up,  •  •  • 
and  stayed  there  until  I  got  through  unload- 
ing; and,  after  we  got  through  unloading,  bis 
son,  Scott  Walker,  brought  a  sample  of  the 
cotton,  and  showed  it  to  Mr.  Yamado.  He 
took  It,  and  asked  me  what  was  I  going  to 
do  with  It  I  told  him  I  was  going  to  sell 
It,  and  be  asked  me  to  whom.  I  said:  'I 
2SSO.-6 


am  going  to  give  yon  and  Mr.  Gann  both  a 
chance  on  It  I  first  Intended  to  carry  It  ont 
to  Mr.  Gann,  and  then  out  to  your  house; 
and  the  one  who  offered  me  the  most  [should 
have  it].'  He  said,  'I  want  this  cotton.'  'All 
right'  I  said,  *If  you  give  me  more  for  it  than 

Mr.  Gann,  yon  can  get  It'     'By  G d!  I 

must  have  It,'  he  said.  'Ton  are  fixing  to 
get  yourself  In  a  scrape.'  I  asked  him: 
*Why7  I  don't  see  why  I  am  going  to  get 
that  way.'  He  said:  'I  want  to  tell  you 
right  now,  if  I  don't  get  this  cotton,  I  am  go- 
ing to  make  it  cost  more  than  it  Is  worth. 
Mr.  Gann  has  been  monkeying  with  my  busi- 
ness long  enough,  and.  If  I  don't  get  this  cot- 
ton, I  am  groing  to  make  it  cost  more  than  Its 
worth.'  •  •  •  He  said:  'I  win  tell  you 
what  I  will  do.  If  you  will  stick  to  me,  and 
do  what  I  ten  you,  we  will  beat  Mr.  Gann 
ont  of  every  cent  you  owe  blm,  and  It  shan't 
cost  you  a  nickel.'  I  said:  "Mr.  Yamado, 
I  intend  to  pay  yon  and  Mr.  Gann  every  cent 
I  owe  you.  I  never  bore  the  name  of  not  pay- 
ing an  honest  debt'    And  he  said,  'By  G dr 

you  bad  better  do  what  I  tell  yon;'  and  I  re- 
plied. If  that  Is  what  yon  want  me  to  do,  you 
have  struck  the  wrong  man.'  "Well,'  he 
■aid,  'I  win  give  you  seven  and  a  half  cents 
for  that  cotton,  and  you  had  better  take  it;' 
and  I  told  him  I  would  not,  until  I  saw  Mr. 
Gann."  He  then  told  him,  If  Mr.  Gann  did 
not  give  blm  more  than  that,  he  could  have  the 
cotton.  He  then  most  distinctly  corroborates 
the  statement  of  Gann  with  regard  to  the 
circumstances  of  the  sale  and  delivery  to  him 
of  the  bale  of  cotton.  The  story  of  Gann 
and  BImes  is  fully  confirmed  by  the  three 
Walkers  and  two  other  witnesses. 

The  purport  of  the  defendant's  testimony 
is  as  follows,  viz.:  Charles  Richardson  states 
that  he  was  deputy  sheriff,  and  had  In  hand 
a  writ  against  Rimes  for  the  seizure  of  the 
bale  of  cotton  claimed  by  Yamado,  and  that 
on  calling  on  Gann  for  it  the  latter  said,  "As 
tar  as  the  cotton  is  concerned.  It  Is  out  of 
the  state;"  that  be  reported  this  statement 
to  Yamado  before  he  made  the  affidavit  char- 
ging Gann  with  robbery;  that  while  he  was, 
at  the  time,  deputy  sheriff,  he  was  under 
contract  with  Yamado  to  begin  work  for  him 
as  clerk  In  bis  store  on  the  following  Monday.. 
Steve  Burrls  said  Rimes  told  him  that  be  had 
sold  the  cotton  to  Gann.  "Q.  Did  you  see 
John  Rimes  at  his  house  on  the  day  of  the 
seizure,"  etc.?  "A.  Tes.  sir.  Q.  Did  yon 
see  him  on  Saturday  following  the  transac- 
tion? A.  Yes,  sir;  I  did.  Q.  Did  you  have 
a  conversation  with  him,"  etc.?  "A.  Well, 
Mr.  Rimes  called  there  at  the  store  for  his 
mail,  and  I  told  him  to  come  In;  and  as  he 
came  In  I  said  to  him,  'I  suppose  yon  have 
sold  Gann  the  cotton?'  and  he  replied:  'Yes. 
sir;  I  did  It  to  save  myself.  Gann  wanted 
to  sue  me  and  break  me  up,  If  he  didn't  get 
the  cotton.'  Q.  Did  he  say  whether  he  had 
sold  it  to  Yamado?  A.  I  didn't  ask  the  ques- 
tion. It  was  understood  between  me  and  Mr. 
Yamado  that  be  had  bought  the  cotton." 
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This  witness  states  that  he  Informed  Yamado 
of  Burrls'  statement  before  the  Issaance  of  the 
warrant  tor  Qanh's  arrest  Luclen  McMillan 
makes  a  similar  statement,  and  says  that 
Rimes  told  him  that  he  begged  Gann  to  give 
him  a  few  days'  time  so  that  be  might  see 
Varnado  concerning  the  cotton,  bnt  that  he  re- 
fused, saying  that  he  "had  to  hare  the  cotton"; 
that  Rimes  then  said  to  Oann  that  he  wonld 
go  with  him  to  the  gin,  "If  he  had  to  have  It" 
"Q.  What  did  be  say  to  go  to  the  gin  for? 
A.  To  let  blm  have  the  cotton."  That  witness 
was  a  clerk  of  Varnado. 

The  foregoing  is  a  fair  synopsis  of  the  tes^ 
timony  of  all  the  witnesses  except  tliat  of  the 
defendant  and  the  substance  of  It  is  that 
Rimes  was  a  customer  at  the  stores  of  both 
the  plaintiff  and  the  defendant  and  had  an 
account  with  each  for  supplies  furnished,  but 
not  a  sufficiency  of  cotton  to  pay  both;  that 
the  two  stores  were  less  than  two  miles  apart, 
and  Rimee  lived  in  their  immediate  vicinity, 
and  that  Walker's  gin  was  quite  near  to 
Gann's  store;  that  Rimes  hauled  his  cotton 
In  the  seed  to  the  gin,  and  at  that  time  the 
rivalry  between  the  two  merchants  commen- 
ced. Varnado,  as  a  witness,  says  that  he 
"bought  the  tmle  of  cotton  from  Mr.  Rimes, 
with  the  nnderstandlng  that  when  it  went 
Into  a  bale,  and  was  weighed  by  Walker,  be 
was  to  take  it  by  the  gin  weights."  Conse- 
quently the  delivery  was  subject  to  this  con- 
dition, whldi  bad  not  yet  transpired;  and 
there  is  no  proof  that  Rimes  was  present,  or 
assented  thereto.  On  the  contrary,  all  the 
testimony,  other  than  that  of  Varnado,  Is  to 
the  effect  that  he  was  not  present  and  did  not 
assent  thereto.  Therefore  the  making  of  the 
bale  with  the  brand  of  I.  N.  Varnado  &  Son 
was  without  any  significance,  and  afforded 
no  Indicia  of  title  in  that  firm,  and  presented 
no  obstacle  to  a  sale  by  Rimes  to  the  plain- 
tiff, Oann.  The  proof  is  dear  that  Rimes 
accompanied  Oann  to  Walker's  gin,  and,  when 
Walker  called  their  attention  to  the  fact  of 
the  bale  having  been  marked  in  Vamado'8 
name,  Rlmea  at  once  repudiated  his  right  to 
do  so,  in  the  presence  of  Gann,  the  three 
Walkers,  and  the  wagon  driver,  and  he  vol- 
unteered to  assist  the  driver  to  put  the  cotton 
.  on  his  wagon.  And  the  statement  of  the  dep- 
uty sherlCC,  Richardson,  viz.:  "I  did  not  ask 
Rimes  whether  he  had  sold  the  cotton  to 
Varnado.  It  was  understood  between  me 
and  Mr.  Varnado  that  he  had  bought  the  cot- 
ton,"—possesses  powerful  significance  in  the 
light  of  the  surrounding  circumstances.  Mot 
only  does  this  testimony  cast  a  serious  doubt 
upon  the  claim  of  Varnado  as  own»  of  the 
cotton,  bnt  it  makes  it  perfectly  clear  that 
Varnado  was  fully  advised  of  the  dealings 
between  Rimes  and  Oann  with  regard  to  this 
bale  of  cotton  prior  to  his  making  the  af- 
fld^ivlt  charging  Gann  with  robbery,  for  it 
was  this  deputy  sheriff  who  had  gone  to 
Gann's  store,  on  the  day  following  his  pur- 
chase, with  a  writ-  of  attachment,  at  Varna- 
do's  instance,  and  he  therefore  knew  it  waB 


In  Gann's  possession.  It  Is  quite- true  that 
in  a  dvll  suit  between  I.  N.  Varnado  A  Son 
and  Gann  the  court  dedded  that  the  plain- 
tiffs were  owners,  but  it  does  not  appear  on 
what  evidence  their  claim  was  sustained; 
yet,  In  so  far  as  the  question  of  ownership 
in  Varnado  goes  to  substantiate  the  charge 
of  robbery,  the  decided  preponderance  there- 
of is  just  the  other  way.  It  tends  not  only 
to  show  that  Oann  had  bought  the  bale  of 
cotton  lawfully  from  Rimes,  and  had  obtain- 
ed the  actual  possession  thereof  at  least  three 
days  prior  to  the  making  of  the  afildavit  for 
his  arrest  by  Varnado,  but  that  the  latter 
knew  the  facta  and  circumstances  of  Gann's 
purchase  and  possession  at  the  time  he  made 
the  affidavit 

In  this  ccmnectlon  the  testimony  of  Var- 
nado may  be  appropriately  considered,  and 
we  have  made  the  following  extracts  from  the 
transcript  as  they  are  quoted  In  the  brief  of 
plataitlff's  coimsel,  after  having  compared  and 
verified  same,  viz.:  Mr.  Varnado,  In  his  direct 
examination,  says:  "Q.  When  did  you  fSiat 
leam  that  the  cotton  was  not  carried  to  your 
store,  but  to  some  other  point— from  what 
source?  A.  I  learned  it  from  Burrls  [means 
Steve  Burrls],  the  man  in  charge  out  there. 
A  negro  boy  called  tae  out  about  2  o'dock  in 
the  morning,  and  said  he  had  a  note  from 
Burrls.  I  looked  at  it  and  went  and  woke 
Mr.  Burrls  up.  Q.  What  BurrisT  A.  Judge 
Burrls  [means  W.  A.  Burrls,  the  justice  of  the 
peace  at  Frankllnton] ;  and  got  papers  to 
sequester  the  cotton.  Q.  Well,  do  you  know 
who  was  armed  with  that  writ  and  execution? 
A.  Chess  Richardson.  Q.  Was  any  report 
made,  subsequent  to  that  time,  to  you,  by 
Ohess  Richardson,  as  to  what  occurred  be- 
tween him  and  Gann?  A.  Yes,  sir.  When 
he  returned,  and  failed  to  find  the  cotton, 
Gann  told  him  that  it  was  out  of  tbe  state, 
and,  if  I  got  the  cotton,  I  would  have  to 
make  it  out  of  him;  and  I  then  nuide  a  state- 
ment to  Carter  about  the  news  Richardson 
brought  me,  and  what  the  result  of  the  trip 
was  out  there,  and  he  advised  me  to  arrest 
Oann.  Q.  Who  was  present  when  be  so  ad- 
vised? A.  Judge  Burrls.  Q.  Now,  Mr.  Varna- 
do, when  you  made  the  statement  to  Carter,. 
state  whether  or  not  you  made  a  full  state- 
ment from  the  beginning  to  the  end.  A.  I 
made  it  just  as  dearly  as  I  know  how  to 
make  it,  and  all  the  statement  Richardson 
made  to  me,  and  the  whole  thing.  Q.  State 
what  you  were  governed  by  In  filing  this  af- 
fidavit in  swearing  out  this  warrant— wheth- 
er it  was  advice  of  counsel,  or  Burrls,  or  what 
A.  Partly  by  that,  and  partly  by  circumstan- 
ces and  statements  of  Richardson.  Q.  Did 
you  entertain  any  malice  in  filing  that  af- 
fidavit? A.  None  whatever.  I  had  the  same 
feeling  against  him  in  that  as  any  one  dse 
that  had  taken  my  cotton."  Cross-examina- 
tion: "Q.  Mr.  Varnado,  you  had  no  malice 
and  hatred  against  Mr.  Gann  at  the  time  of 
making  this  affidavit?  A.  Just  as  much  aa 
any  one  dse  that  would  take  a  bale  of  my 
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cotton.  Q.  There  was  nothing  between  yon 
before  that?  A.  Any  other  tban  I  wouldn't 
have  the  beat  kind  of  feeling  for  any  one  that 
bad  my  cotton,  and  from  Information  I  be- 
lieved It  belonged  to  me.  Q.  How  did  yon  be- 
lieve that  he  bad  got  the  cotton?  A.  I 
thought  that  he  had  went  to  the  mill,  and 
hauled  It  off  without  leave.  Q.  What  you  be- 
lieve, who  told  you  that?  A.  By  a  letter  re- 
ceived from  Mr.  Bnrria  [Steve  Burris].  Q. 
What  was  the  subetance  of  the  letter  he 
wrote  yon?  A.  That  Mr.  Oann  bad  went  to 
the  mill,  and  taken  a  bale  of  cotton  I  had 
bought  from  Rimes  when  I  left  the  mill. 
When  I  bought  the  cotton,  I  told  him  that  I 
bought  the  cotton,  and  came  on  home,  and  in- 
stmcted  htm  that  Walker  would  send  It  up 
Saturday;  and  when  I  got  hotne  I  gets  a  let- 
ter stating  that  Oann  had  carried  the  cotton 
off.  Ql  Why  didn't  you  make  that  affidavit 
as  soon  as  yon  received  that  letter  from  Bur- 
ris? A.  I  didn't  have  time.  I  first  tried  to 
get  the  cotton.  I  thought  I  would  get  the 
cotton  In  the  state.  I  didn't  think  it  was  out 
of  the  state  at  the  time.  Q.  Why  didn't  you? 
Ton  say  that  you  thought  tha.t  Gann  took  It 
off  without  leave  or  license  when  the  sheriff 
was  over  there.  A.  I  supposed  that  when  I 
sent  the  sheriff  there  first,  and  he  would  take 
the  cotton,  and  we  would  have  a  civil  suit; 
and  when  the  sheriff  returned,  and  said  that 
the  cotton  had  gone  out  of  the  state,  and  my 
attorney  said  it  was  robbery,  I  taken  It  out 
Q.  Why  didn't  you  sue  for  the  probable  value 
of  a  bale  of  cotton?  A.  I  acted  under  the 
advice  of  my  attorney.  Q.  Did  yon  consult 
an  attorney  at  the  time  you  got  out  a  writ  of 
sequestration?  A.  Yes,  sir.  Q.  Which  one? 
A.  Mr.  Carter.  Q.  How  came  you  not  to 
make  the  afildavit  then?  A.  I  Just  stated 
that  I  hoped  to  catch  the  cotton  In  the  state. 
When  I  failed  to  find  it,  I  Issned  the  writ 
Q.  So  you  made  the  affidavit  upon  the  In- 
formation of  Richardson?  A.  Yes,  sir;  and 
upon  the  advice  of  Mr.  Carter.  Q.  What  ex- 
planation did  you  make  to  Carter  at  the 
time  you  made  the  affidavit?  What  did  you 
tell  him?  A.  I  told  him  that  I  had  been—  I 
told  him  this  first.  I  didn't  tell  all  at  one 
time.  I  made  two  statements.  I  made  a 
statement  when  I  got  out  the  papers  In  the 
civa  suit,  and  he  was  aware  of  what  had  oc- 
curred, and  at  the  time  of  getting  the  letter 
from  Burris;  and  then  when  Richardson  re- 
turned I  believe  Mr.  Carter  came  to  me,  and 
asked  the  result,  and  I  told  him  that  I  failed 
to  get  the  cotton,  and  what  Richardson  had 
stated  that  Gann  said  to  him.  Q.  And  then 
you  made  the  affidavit?  A.  Yes,  sir.  Q. 
wen,  how  is  it  that  you  told  him  [Walker], 
when  yon  left  the  gin,  that  if  anybody  else 
came  for  it,  not  to  let  them  have  It?  A.  Be- 
cause Gann  came  out  here,  and  recorded  a 
lien  against  Rimes,  and  I  notified  Rimes  that 
I  had  a  claim  on  the  cotton,  and  warned  Gann 
not  to  advance  anything  on  that  crop;  and 
also  got  the  clerk  of  court  to  write  Gann,  and 
state  to  him  that  I  had  a  bill  against  him; 


and  also  made  out  my  account  that  day,  and 
recorded  It  In  the  clerk's  office.  I  stated  that 
I  expected  to  give.  I  warned  htm  that  I 
claimed  that  I  had  furnished  supplies  to  make 
that  crop,  and  that  I  expected  to  hold  that 
crop.  Q.  And  because  he  got  a  bale  of  cot- 
ton you  made  an  affidavit?  A.  No,  because 
be  run  It  out  of  the  state.  I  attempted  at 
first  to  get  It  by  civil  action.  Q.  Then  did 
you,  at  the  time  you  left  word  with  Walker, 
halfway  expect  that  lilr.  Oann  would  come 
after  the  cotton?  A.  I  sorter  halfway  ex- 
pected they  would  attach  the  cotton,  and  I 
left  It  there  till  Saturday;  not  particularly 
for  that,  but  that  was  the  nearest  way  to  get 
It  away  from  there  without  extra  labor." 
Again:  "Q.  After  you  made  the  affidavit,  did 
you  go  before  the  grand  jury,  and  testify 
against  Oann?  A.  I  was  summoned  before 
the  grand  Jury,  and  while  there  I  was  ques- 
tioned concerning  Oann  and  Rimes  and  that 
cotton.  Q.  Did  yon  not  have  other  witnesses 
summoned  before  the  grand  Jury  concerning 
the  chatges  made?  A.  I  think  I  did.  Yes, 
sir.  Q.  Do  you  know  if  the  grand  Jury  act- 
ed In  the  matter,— found  any  bill  against 
him?  I  mean  as  ifar  as  Gann  Is  concerned. 
A.  I  don't  know  further  than  I  stated.  Q. 
Mr.  Vamado,  where  do  you  live  now?  A. 
Osyka,  Mississippi.  Q.  How  came  yon  to 
move  away  from  this  stete?  A.  Well,  there 
are  so  many  reasons,  I  don't  know  how  to  go 
at  It  exactly,"  etc. 

It  is  manifest  tiiat  Yamado's  testimony  does 
not  materially  alter  the  status  of  affairs  as 
It  is  fixed  by  other  witnesses.  It  is  quite 
clear  that  Gann  had  a  valid  and  duly-recorded 
lien  against  the  crop  of  Rimes,  of  which  Var- 
nado  was  duly  advised,  and  against  which  he 
protested;  and  that,  soon  after  having  ob- 
tained this  information,  the  latter  proceeded  to 
have  his  own  claim  recorded.  The  testimony 
tends  to  show  that  this  state  of  affairs  pro- 
duced In  the  mind  of  Vamado  a  spirit  of 
strong  business  rivalry;  and  when  Rimes 
hauled  the  seed  cotton  to  Walker's  gin,  and  be 
was  Informed  of  his  Intention  to  permit  both 
merchants  to  bid  on  the  same  when  ginned 
and  baled,  and  to  allow  the  one  offering  the 
highest  price  to  teke  it,  Yamado  manifested 
great  anger,  and  told  Rimes  that  he  "must 
have  It,"  accompanying  the  statement  with  an 
oath;  that  he  told  Rimes  that  he  "was  fixing 
to  get  himself  In  a  scrape,"  and  that  he  was 
going  "to  make  It  cost  more  than  it  was 
worth,"  If  he  did  not  get  the  bale  of  cotton; 
that  he  declared  that  "Mr.  Oann  has  been 
monkeying  with  his  business  long  enough,  and 
that.  If  he  did  not  get  this  cotton,  he  was  go- 
ing to  make  it  cost  more  than  Its  worth";  that 
he  then  proposed  to  Rimes  that.  If  be  would 
stick  to  him  (Yamado),  and  do  what  he  told 
him,  "we  will  beat  Gann  out  of  every  cent 
he  [Rimes]  owed  him,  and  it  should  not  cost 
him  a  nickel";  that  this  proposition  Rimes 
refused,  coupled  with  the  statement  that  he 
Intended  to  beat  Gann  and  Yamado,  and 
thereupon  the  latter  replied,  with  an  oath. 
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"You  had  better  do  what  I  tell  you."  These 
statements  were  made  and  emphasized  by 
Rimes  in  the  coucse  of  his  testimony  for  the 
plalntifF  In  chief,  and  were  not  denied  or  dis- 
avowed by  Vamado  when  Interrogated  as  a 
witness  in  his  own  behalf.  Falling  to  obtain 
Rimes'  consent  to  bis  offer,  Vamado  gave 
Walker  directions  to  put  the  marlc  of  his  firm, 
I.  N.  Vamado  &  Son,  on  the  bale  when  It 
had  been  packed,  and,  if  any  one  came  for  It, 
not  to  let  him  have  It  He  instituted  an  at> 
tacbment  suit  against  Oann,  and,  falling  to 
find  the  bale  of  cotton,  he  made  the  affidavit 
for  his  arrest  on  a  charge  of  robbery.  But 
Gann  made  a  purchase  of  the  cotton  from 
Rimes,  and  he  placed  him  in  actual  posses- 
sion of  It,  at  Walker's  gin.  In  the  presence  of 
several  persons,  at  least  three  days  prior  to 
the  affidavit  being  made,  and  of  which  Var- 
nado  had'  full  notice.  There  Is  a  total  absence 
of  proof  of  any  secrecy  or  stealth  on  the  part 
of  Gann  in  the  transaction,  and  none  what- 
ever of  his  having  used  any  force  or  violence 
in  getting  possession  of  the  cotton.  The  deal- 
ings of  Gann  In  respect  to  the  cotton  were 
open,  public,  and  of  a  speedy  businesslike  char- 
acter, and  In  pursuance  of  his  legal  rights; 
and  his  arrest  and  confinement  In  Jail  upon  a 
charge  of  robbery  were  entirely  causelesa  and 
imjustlfied  In  any  view  that  can  be  possibly 
taken  of  the  case.  And  the  contention  of  Var- 
nado's  counsel  that  he  acted  upon  the  advice 
of  counsel  is  not  sustained  by  the  proof.  The 
only  witness  who  testified  on  the  trial  In  ref- 
erence to  this  question  was  Vamado  hhnself, 
and,  when  other  witnesses  were  questioned  on 
the  subject,  his  counsel  objected,  and  his  ob- 
jections were  sustained.  The  attomey  who 
represented  and  advised  Vamado  in  the  civil 
suit,  and  counseled  him  to  make  a  charge  of 
robbery  against  Gann,  was  his  sole  counsel  at 
the  trial,  and  prepared  and  signed  his  answer; 
and  the  plea  of  counsel's  advice  is  made  con- 
spicuous by  tbe  fact  that  he  failed  to  give  the 
court  the  benefit  of  his  testimony  on  the  sub- 
ject This  fact  was  specially  pointed  out  at  the 
second  trial  by  plaintiff's  counsel,  having  call- 
ed him  as  a  witness  for  the  purpose  of  afford- 
ing him  an  opportunity  of  making  a  state- 
ment; but  this  he  declined  to  do.  Indeed,  we 
think  Varnado's  testimony  on  this  question  Is 
conclusively  against  him,  as  will  appear  from 
the  following,  viz.:  "Q.  State  what  you  were 
governed  by  In  filing  this  affidavit,  and  swear- 
ing out  this  warrant,— whether  It  was  advice 
of  counsel,  or  Burrls,  or  what  A.  Partly  by 
that,  and  partly  by  circumstances  and  state- 
ments of  Richardson."  It  is  difficult  for  a 
court  of  Justice  to  believe  that  an  attorney  at 
law  who  had  been  fully  Informed  of  the  facts 
surrounding  the  cotton  transaction  could  have 
advised  Vamado  that  he  was  Justified  In  mak- 
ing a  charge  of  robbery  against  Gann. 

The  district  Judge  prepared  and  submitted 
to  the  Jury  a  written  charge,  with  which  he 
seems  to  have  taken  great  pahis,  and  It  evi- 
dences a  close  research  into  the  authorities. 
Therefrom  we  make  the  following  extracts: 


(a)  "That  probable  cause  means  a  reasonable 
ground  of  suspicion,  supported  by  circumstan- 
ces In  themselves  sufficiently  strong  to  war- 
rant a  reasonable,  cautious  man  In  the  belief 
that  the  person  accused  Is  guilty  of  the  offense 
charged."  (b)  "That,  to  sustain  the  charge  of 
malice,  the  criminal  charge  must  appear  by 
a  preponderance  of  the  evidence  to  have  been 
willfully  false."  (c)  "That,  to  sustain  a  suit 
for  a  malicious  prosecution,  the  facts  ought  to 
be  such  as  to  satisfy  any  unprejudiced  mind 
that  the  accused  had  no  ground  for  the  prose- 
cution, except  his  desire  to  Injure  the  ac- 
cused." (d)  "That  the  commencement  of  a 
criminal  prosecution  simply  for  the  purpose  of 
collecting  a  debt  or  private  claim  Is  an  abuse 
of  the  process  of  court,  and  would  be  conclu- 
sive evidence  of  malice  on  the  part  of  the 
person  commencing  such  proceedings,  and  In 
such  case  the  advice  of  counsel  would  afford 
no  protection."  (e)  "If  you  believe  from  the 
evidence  that  when  the  defendant  made  com- 
plaint before  the  Justice  he  did  not  have  prob- 
able cause  to  believe  that  such  complaint  was 
true,  then  you  may  infer  malice,  and  express 
malice  need  not  be  proved."  Our  learned 
Brother  of  the  district  court  entertained  a 
proper  appreciation  of  the  law  applicable  to 
malicious  prosecution,  and  Instracted  the  Jury 
with  care;  and  this  la  apparent  from  the  fore- 
going extracts  from  his  charge. 

An  examination  of  all  the  authorities  makes 
It  plain  that,  under  the  evidence  adduced,  the 
defendant  made  tbe  affidavit  against  the 
plaintiff,  and  caused  his  arrest  and  confine- 
ment, wholly  without  probable  cause.  "To 
maintain  an  action  under  this  constitution,  the 
plaintiff  must  prove  (1)  that  he  has  been  prose- 
cuted by  the  defendant  criminally  or  In  a 
civil  suit,  and  that  It  Is  at  an  end;  (2)  that  It 
was  Instituted  maliciously,  and  without  prob- 
able cause;  (3)  that  he  has  sustained  damage 
thereby."  2  GreenL  Bv.  (10th  Ed.)  (  453. 
"Probable  cause  does  not  depend  on  tbe  ac- 
tual state  of  the  case  in  point  of  fact  but 
upon  honest  and  reasonable  belief  of  the  party 
prosecuting.  It  must  appear  that  the  defend- 
ant knew  of  the  existence  of  those  facts  which 
tended  to  show  reasonable  and  probable  cause, 
because  without  knowing  them  he  could  not 
act  upon  them;  and  also  that  he  believed  that 
the  facts  amounted  to  the  offense  which  be 
charged,  because  otherwise  he  will  have  made 
them  the  pretext  of  prosecution  without  even 
entertaining  the  opinion  that  he  had  the  right 
to  prosecute."  Id.  (  455.  The  supreme  court 
in  an  early  case  defined  prot)able  cause  as  be- 
ing "the  existence  of  such  facts  and  circum- 
stances as  would  excite  the  beUef  In  a  reason- 
able mind,  acting  on  the  facts  within  the 
knowledge  of  the  prosecutor,  that  the  pf^rson 
charged  was  (guilty  of  the  crime  for  which  he 
was  prosecuted."  Wheeler  v.  Nesbltt,  24  How. 
544.  And  In  the  same  case  the  court  stated 
the  want  of  probable  cause  thus:  "Undoubted- 
ly, every  person  who  puts  the  criminal  law 
in  force  maliciously,  and  without  any  reason- 
able and  probable  cause,  commits  a  wrongful 
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act;  and  It  tbe  accaaed  la  thereby  prejudiced, 
either  In  bis  person  or  property,  the  Injury  and 
loss  80  sustained  constitute  the  proper  founda- 
tion of  an  action  to  recover  compensation." 
And  in  furtherance  of  that  view  the  court  re- 
ferred to  tbe  following  instmctlon,  which  had 
been  given  In  the  lower  court  to  the  Jury,  as 
follows,  to  wit:  "If,  however,  the  Jury  find 
that  the  arrest  was  wanton  and  reckless,  and 
that  no  circumstances  existed  to  Induce  a  rea- 
sonable, dispassionate  man  to  believe  that  the 
defendant  was  guilty  of  having  stolen  the 
horses  he  had  In  his  possession,  then  the  Jury 
are  to  Infer  malice."  With  reference  to  this 
charge  the  court  say:  "Clearly,  this  part  of 
the  charge  must  be  taken  In  connection  with 
what  preceded  It,  and,  when  so  read  and  un- 
derstood. It  l8  Impossible  to  hold  It  Is  Incor- 
rect," eta  In  Behmes  v.  Coxe,  2  La.  Ann. 
472,  the  averment  of  the  plaintiff  was  that 
"tbe  defendant  maliciously  Intended  to  Injure 
him,  and  without  reasonable  or  probable  cause 
charged  him,  on  oath,  before  a  Justice  of  the 
peace,  with  having  stolen  a  negro  girl  slave 
named  Maria,  and  caused  him  to  be  arrested, 
and  taken  before  a  Justice  of  the  peace,  by 
whom  he  was  discharged."  The  proof  showed 
that,  while  a  public  sale  was  about  being  made 
of  tbe  property  of  a  succession  of  which  the 
slave  Maria  formed  a  part,  "she  voluntarily 
left,  or  was  removed  from  the  i>ossession  of 
tbe  defendant,  and  went  to  the  plantation  of 
tbe  plalntUTs  father,  and  where  the  plaintiff 
resided;  but  through  whose  agency  la  not  dis- 
tinctly shown.  The  defendant  thereupon  made 
the  oath  before  the  Justice  of  the  peace  •  •  • 
that  the  slave  was  stolen  and  taken  away  from 
his  premises  by  the  plaintiff."  The  plain- 
tiff demanded  ^,000  damages,  and  the  Jury 
awarded  $500,  and  the  verdict  and  Judgment 
were  affirmed  on  appeal.  But  the  plaintiff  In 
that  case  was  not  put  in  Jail,  and  confined 
therein,  as  Gann  was;  and  he  was  afforded  a 
preliminary  examination,  and  speedy  release, 
as  Gann  was  not;  and  the  defendant  In  that 
case  was  In  possession  of  the  property,  as  Var- 
nado  was  not;  and  the  charge  preferred 
against  Gann  was  far  more  Ignominious,  and 
the  circumstances  against  him  altogether  free 
from  doubt.  In  Cannell  t.  Michel,  6  La.  Ann. 
577,  the  proof  showed  that  the  plaintiff  bad 
agreed  to  build  a  cistern  for  the  defendant,  on 
■whom  he  was  to  receive  an  order  for  payment; 
that  the  order  was  drawn  and  dishonored, 
and  tbe  plaintiff  took  down  and  carried  away 
the  cistern;  and  the  defendant  made  an  affida- 
vit against  him  charging  him  with  larceny, 
from  which  he  was  subsequently  discharged 
on  a  preliminary  examination  by  the  Justice  of 
the  peace.  Tbe  court  say:  "There  was  noth- 
ing In  tbe  conduct  of  the  plaintiff  which  indi- 
cated the  felonious  Intention  with  which  he  is 
charged.  The  defendant  saw  and  knew  that 
tbe  plaintiff  claimed  the  cistern  as  bis  own 
property,  and  as  a  matter  of  right,  nntil  It  was 
paid  for.  •  •  •  If  the  defendant  really  be- 
lieved he  had  any  claim  to  the  cistern,  he  could 
as  easily  have  sued  for  and  sequestered  It  as 


to  have  caused  tbe  arrest  of  tbe  plaintiff  (or  a 
larceny,  of  which  the  case  did  not  present  a 
single  feature.  Tbe  use  of  criminal  process  to 
enforce  a  cItU  claim  Is  an  Intolerable  abuse, 
even  when  the  claim  exists.  But,  if  the  claim 
Is  unfounded.  It  shows  a  recklessness  of  the 
rights  and  character  of  others  which  amounts 
to  malice."  The  Jury  awarded  the  plaintiff 
damages,  and  this  court  sustained  their  ver- 
dict. The  Instant  case  is  an  almost  exactly  par- 
allel case  to  the  one  there  decided.  Both  tbe 
plaintiff  and  defendant  in  Decoux  v.  Lleux,  33 
La.  Ann.  302,  were  country  merchants,  each  of 
whom  had  advanced  his  customer,  Patln,  plan- 
tation supplies.  The  defendant  sued  Patln, 
and  sequestered  his  crop  ungathered  In  the 
field,  and  the  defendant  enjoined  tbe  seizure; 
and  as  a  result  of  those  proceedings  tbe  crop 
of  cotton  was  released  from  seizure.  "Patln 
thereupon,"  say  the  court,  "proceeded  with  the 
gathering  of  his  crop,  hauled  a  part  of  it  pub- 
licly, and  in  the  daytime,  to  a  public  gin  In  the 
neighborhood,  where  one  bale  was  ginned  and 
baled,  and  delivered  to  the  plaintiff,  Decoux, 
as  agent  for  his  wife,  who  also,  pubUcly  and  in 
daytime,  had  It  hauled  to  his  wife's  store,  and 
deposited  in  the  yard.  There  seems  to  have 
been  not  the  slightest  attempt  at  concealment 
about  any  of  these  proceedings."  Thereupon 
the  defendant  made  an  affidavit  before  the  par- 
ish Judge,  charging  the  plaintiff  with  having 
stolen  the  cotton;  and  thereunder  a  warrant 
was  Issued,  the  plaintiff  arrested,  and  carried 
to  the  court  house,  where,  without  examination, 
he  was  released  on  giving  bond  to  appear  be- 
fore the  district  court.  At  the  session  of  that 
court  the  case  was  examined  by  the  grand  Ju- 
ry, who  returned,  "Not  a  true  bill,  whereupon 
he  was  discharged  by  the  court,  and  bis  lx>nd 
canceled.  On  this  state  of  facts  tbe  court 
made  tbe  following  observations,  viz.:  "It  is 
manifest  that,  under  the  facts  disclosed,  De- 
coux had  committed  no  crime  whatever.  The 
cotton  belonged  to  Patln.  •  •  •  He  had  the 
perfect  right  to  control  and  dlsiMse  of  the  cot- 
ton. *  •  *  Lleux  seems  to  have  had  no 
cause  for  believing  Decoux  guilty  of  the  crime 
with  which  he  charged  him,  except  the  bare 
fact  that  he  was  in  possession  of  the  bale  of 
cotton.  Tbe  very  publicity  of  that  possession 
and  the  absence  of  concealment  were  badges 
of  innocence  which  should  have  put  him  on 
Inquiry.  Tbe  slightest  Inquiry  would  have  de- 
veloped the  truth.  •  •  •  It  Is  difficult  to 
conceive  of  a  case  more  completely  lacking  in 
either  actual  or  probable  cause.  His  conduct 
was  rash,  reckless,  and  unreasonable,  evincing 
utter  absence  of  that  caution  and  inquiry  a 
man  should  employ  before  making  crhnlnal 
charges  agahist  his  neighbor.  The  reputation 
and  liberty  of  the  citizen  are  privileges  too  pre- 
cious to  be  left  at  the  mercy  of  such  grossly 
Inconsiderate  proceedings  as  these."  The  Jury 
awarded  the  plaintiff  $150,  and  this  court  In- 
creased that  allowance  to  $500.  We  have 
made  liberal  extracts  from  the  opinion  In  that 
case,  because  we  conceive  the  facts  therein  de- 
tailed to  be  so  perfectiy  apposite  to  the  facts 


Digitized  by 


Google 


86 


25  SOnXHEBN  BBPOiBTEB. 


0* 


of  the  Instant  case  that  the  decision  of  the 
conrt  therein  most  exercise  a  controlling  Influ- 
ence over  our  opinion  In  this  case.  Not  only 
80,  but  the  conrt  held  that  the  advice  of  coun- 
sel given  to  the  defendant  on  the  state  of  facts 
as  represented  was  so  "utterly  unfounded" 
that  It  was  "not  entlded  to  any  consideration 
whatever."  The  same  proposition  Is  very 
plainly  stated  by  the  court  in  Glascock  v. 
Bridges,  IS  Xa.  Ann.  672,  thus:  "The  defend- 
ant, for  the  purpose  of  obtaining  possession  of 
the  boat,  caused  the  plaintiff  to  be  arrested," 
etc.  "It  Is  very  evident  that  the  only  object  of 
the  defendant  was  to  obtain  possession  of  the 
boat,  and  that  he  acted  without  probable  cause 
in  the  matter  of  the  arrest.  Under  such  cir- 
cumstances the  advice  of  counsel,  as  contended, 
will  not  exempt  the  defendant  from  liability 
for  damages  to  the  plaintiff  who  has  been  ag- 
grieved by  his  act."  Grundy  v.  Hotel  Co.,  88 
La.  Ann.  974,  and  Cointement  v.  Cropper,  41  La. 
Ann.  808,  6  South.  127,  are  parallel  cases.  Au- 
thorities of  similar  import  might  be  dted  ad 
Infinitum,  but  we  have  chosen  the  foregoing  as 
among  the  most  ccmduslve,  and  rest  our  deci- 
sion upon  them. 

After  having  given  this  case  most  careful  at- 
tention In  all  of  Its  details,  we  feel  thoroughly 
satisfied  the  defendant  made  the  affidavit  for 
the  arrest  of  the  plaintiff  on  the  very  grave 
charge  of  robbery,  and  caused  him  to  be  ar- 
rested  and  Incarcerated  in  Jail,  where  he  was 
detained  for  three  or  four  days,  wholly  with- 
out probable  cause,  and  with  malice,  both  ex- 
press and  Implied;  that  said  arrest  was  made 
publicly.  In  the  ^aintiff's  own  store,  In  the 
presence  of  his  clerks  and  customers,  and  In 
the  near  vicinity  of  his  own  family  and  resi- 
dence. The  circumstances  under  which  his 
causeless  arrest  and  Incarceration  In  jail  oc- 
curred were  most  aggravated  and  humiliating 
to  the  idalntlff,  and  we  are  entirely  confident 
that  the  verdict  of  the  jury  has  not  done  him 
Justice.  Exercising  the  prerogative  vested  In 
this  conrt,  though  It  has  been  exercised  In  but 
few  Instances,  and  under  exceptional  circum- 
stances, our  conclusion  la,  to  set  aside  the  Judg- 
ment and  verdict  appealed  from,  and  render 
a  Judgment  In  favor  of  the  plaintiff  in  the  sum 
of  |S00.  It  Is  therefore  ordered  and  decreed 
that  the  verdict  and  Judgment  appealed  from 
be  annulled  and  reversed^  and  it  is  now  order- 
ed and  decreed  that  the  plaintiff  do  have  and 
recover  of  and  from  the  defendant  the  sum  of 
$500,  and  that  be  be  taxed  with  all  costs  of 
both  courts. 


(SI  La.  Ann.  SU) 

LEVY  V.  LEVY  et  al.    (No.  12,&78.) 
(Supreme  CX>urt  of  Louisiana.    Jan.  9.  1899.) 

COMHUHITT    ESTATK— PaHTITIOS  —  APPBll.  — PB«« 
SDMPTIOKS. 

1.  The  parties  in  interest  could,  if  they  chose, 
make  as  basis  for  settling  their  rights  an 
amount  other  than  the  amount  showing  total 
assets  of  the  community,  as  per  official  inven- 
tory. 

2.  All  the  facts  regarding  the  items  which 


constituted  the  amount  taken  as  a  baris  for 
settlement,  and  all  the  tacts  regarding  the  sales 
made  in  order  to  effect  a  partition,  not  being 
in  evidence,  the  supreme  conrt  will  not  assnme 
that  a  double  charge  was  made  in  the  settle- 
ment, to  the  prejudice  of  plaintiff's  interest. 

8.  In  a  matter  of  fact,  as  related  to  an  item 
of  $4,433,  with  which  plaintiff  was  charged,  the 
preponderance  of  the  testimony  was  against 
him.  In  collations  by  taking  less,  the  donee 
must  take  so  much  less  from  the  surpins  of  the 
succession.    Rev.  (3iv.  0>de,  art.  1263. 

(Syllabus  hy  the  Court.) 

Appeal  from  judicial  district  court,  parlBh 
of  Lafayette;  Charles  D.  Caffery,  Judge  od 
hoc 

Action  by  Lazarus  Levy  against  Samuel 
Levy  and  others.  A  Judgment  was  rendered, 
from  which  plalntlfl  appeals.  Beveraed  la 
part 

Crow  Girard  and  Wnilam  Campbell,  for  ap- 
pellant   Gus  A.  Breaux,  for  appellees. 

BREAUX,  J.    nils  suit  was  brought  by 

plaintiff  to  have  decreed  null,  on  the  ground 
of  fraud,  an  extrajudicial  partition  effected  be- 
tween him  and  his  children,  and  to  set  aside 
acts  of  transfer  Ikased  upon  the  act  of  settle- 
ment Plaintirs  wife  died  in  May,  1894. 
The  Inventory  shows  the  property  there  was 
In  community,  and  its  estimated  value.  Plain- 
tiff was  a  merchant,  and  one  of  his  sons  was 
his  bookkeeper  for  many  years.  The  heirs 
greatly  disagreed  with  their  father  about  the 
amount  coming  to  them  from  their  mother's 
estate.  It  waa  the  cause  of  constant  quar- 
rels, as  we  gather  from  the  testimony.  After 
a  time,  Sam  Levy,  the  bookkeeper  before 
alluded  to,  made  a  memorandum  of  amounts 
he  thought  was  coming  to  each  heir.  They 
were  eight  In  number.  He  submitted  the 
memorandum  to  each  of  the  heirs  ot  age,  six 
In  number,  and  to  plaintiff,  the  father,  who 
represented  his  two  minor  children,  in  addi- 
tion to  his  own  interest  as  survivor  in  com- 
munity. The  memorandum  was  placed  in  the 
hands  of  their  counsel,  and  he  was  directed 
to  draw  up  an  act  of  settlement  with  the 
memorandum  as  the  basis.  The  paper  waa 
written  by  him  (the  counsel).  It  was  ex- 
plataied  to  all  concerned,  read  to  them,  and 
duly  signed  by  plaintiff  and  his  children. 
Plaintiff  now  avers  that  he  has  been  bnposed 
upon  by  his  children,  who,  he  says,  received 
more  than  they  had  any  right  to  expect  He 
charges  that  tilie  heirs  of  age,  who  were  de- 
fendants, were  thoroughly  conversant  with  his 
business,  and  availed  themselves  of  their 
knowledge  of  his  affairs  to  prepare  and  place 
In  the  hands  of  their  attorney  erroneous  and 
incorrect  statements,  showing  larger  indebted- 
ness than  he  actually  owed  to  the  community. 
He  complains  that  they  witliheld  from  the  set- 
tlement made,  and  so  managed  that  the  full 
amount  of  the  inventory  was  not  taken  ac- 
count of;  that  in  the  settlement  they  charged 
him  with  $4,433.80,  which  he  avers  he  did 
not  owe  to  the  community.  He  further  com- 
plahis  of  the  charge  made  against  the  com- 
munity of  $13,070,  its  Indebtedness  as  shown 
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lo  the  settlement;  and  lastly  be  contends  that 
the  following  amounts  should  bare  been  col- 
lated by  the  heirs  named:  Armaud  Levy, 
$2,600;  Samuel  Levy,  $2,500;.  Hannan  Levy, 
$1,500.  The  defendants,  in  their  answer,  ad- 
mlt  that  they  and  plaintiff  entered  into  an 
agreement  for  the  settlement  of  the  rights  of 
the  heirs  in  the  community  existing  until 
lately  between  plaintiff  and  Frances  Plonskey, 
his  late  wife.  They  aver  that  It  was  a  fair 
and  Just  settlement,  and  that  their  father  had 
no  cause  to  complain;  that  the  settlements 
furnished  to  their  attorney  were  taken  mainly 
from  plaintiff's  books  with  which  he  was 
familiar.  They  deny  that  they  circumvented 
their  father  in  any  way,  or  that  they  com- 
mitted any  fraud.  The  judge  of  the  district 
court  rendered  Judgment  for  defendants,  and 
rejected  plaintiff's  demand.  He  prosecutes 
this  appeal. 

We  are  Informed  that  the  defendants  posi- 
tively refused  to  take  the  official  Inventory  as 
a  basis  for  the  settlement  They  insisted 
upon  a  different  amount,  and  would  not  accept 
any  other  amount  than  that  which  they  as- 
serted it  should  be.  The  plaintiff,  after  a  con- 
siderable time,  and  many  talks  with  his  chil- 
dren, yielded,  and  accepted  as  correct  the  sum 
of  $17,240,  Instead  of  the  total  of  the  official 
taiventory.  This  was  a  matter  of  agreement, 
and  one  which  plaintiff  could  well  make,  and 
by  which,  in  om:  view,  he  Is  surely  bound. 
He  evidently  knew  the  amount  at  which  the 
property  had  been  appraised  In  making  the 
official  Inventory.  It  was  tor  him  to  insist 
apon  the  amount  stated  in  the  official  inven- 
tory. There  is  no  reason  why  this  agreement 
made  by  him  with  tils  children  should  not  be 
binding.  As  we  take  it,  it  was  a  question  of 
value  of  property,  and  all  parties  concerned 
arrived  at  the  conclusion  that  it  was  not  worth 
the  amount  at  which  It  bad  been  valued,— an 
agreement  which  must  be  held  as  legitimate, 
and  binding  upon  all  heirs  who  are  sui  Juris, 
unless  there  was  error  committed  or  fraad 
practiced  in  some  way.  We  have  found 
neither  fraud  nor  error. 

We  take  up,  next  In  order,  the  Item  of 
H.433.S0,  amount  charged  to  plaintiff  In  the 
settlement  now  attacked  by  him.  One  of  the 
objections  Is  that  he  (plaintiff)  Is  charged  with 
tiie  sum  Just  mentioned  as  having  been  col- 
lected by  him  after  bis  wife's  death,  and  no 
credit  was  allowed  for  the  value  of  outstand- 
ing accounts.  We  have  not  succeeded  in  find- 
ing that  the  plaintiff  has  any  reason  to  com- 
plain, particularly  in  view  of  the  fact  that  he 
has  consented  to  a  settlement  without  raising 
any  objection.  In  so'  far  as  the  record  dis- 
clows, on  that  accoimt  Prior  to  the  settle- 
ment certain  described  properties  had  been 
retroceded  to  plaintiff,  on  which  plaintiff  now 
claims  he,  as  head  of  the  community,  lost 
amounts  which  should  be  deducted  from  the 
item  last  stated.  He  must  have  known  that 
the  loss  bad  been  made.  Why  did  he  con- 
sent to  the  settlement  without  taking  It  Into 
account?    Moreover,  he  is  concluded  by  the 


settlement  as  made  by  htan.  He  agreed  upon 
an  amount  with  his  children,  to  be  taken  as 
the  value  of  the  whole  assets  of  the  com- 
munity. Unless  each  Item  was  before  us  mak- 
ing up  that  amount  (taking  In  lieu  of  the 
amount  of  the  official  inventory),  and  the 
value  placed  upon  It,  we  could  not  well  deter- 
mine that  an  error  has  been  made  as  to  one 
of  the  Items  which  resulted  In  an  overcharge 
of  the  plaintiff  tii  the  sum  of  $3,000  claimed. 

Plaintiff  also  complains  as  to  the  amount 
last  stated,  on  the  ground  that  no  deduction 
was  made  from  lot  2  of  the  Inventory  for  the 
$4,900,  appraised  value  of  the  outstanding  ac- 
counts and  notes  due  the  store.  Plaintiff 
now  takes  the  position  that  $3,000  were  worth- 
les^  and  that  to  that  extent  there  is  a  double 
charge.  It  appears  of  record  that  30  per 
cent,  was  deducted  from  this  item  of  the  In- 
ventory. It  was  $T,000,  but  by  agreement 
it  was  reduced  to  $4,900,  as  Just  stated;  1.  e. 
30  per  cent,  less  of  $7,000.  The  father  ad- 
mitted that  be  coUected  $4,433.80  of  this  item. 
The  testimony  does  not  reveal  the  error  char- 
ged. 

This  brings  us  to  the  Item  of  $13,270.66, 
debts  deducted  from  the  final  total  of  the  ac- 
tive mass  of  the  community,  of  which  plain- 
tiff also  complains.  The  testimony  of  plain- 
tiff as  to  part  of  this  Item,  viz.  $7,334.85, 
given  to  sustain  his  objections.  Is  not  very 
plain.  We  gather  from  other  testimony  that 
plaintiff  acknowledged  an  indebtedness  of  $2,- 
000  with  which  he  was  charged,  and  the  coc< 
rectness  of  other  Items  of  Indebtedness, 
amounting,  with  the  $2,000,  to  $7,334.85. 
The  remainder  of  the  $13,270.55,  to  wit,  $6,- 
935.70,  is  made  up  of  $560  due  to  one  of  the 
heirs,  and  $375.70  due  to  another  of  the  heirs, 
and  $5,000  claimed  to  have  been  collated  by 
five  of  the  heirs  who  had  not  previously  re- 
ceived anything  from  the  master  of  community. 
Our  summary,  as  Just  made.  Is  based  princi- 
pally upon  the  following  testimony  of  the 
teamed  counsel  for  the  plaintiff,  transcribed 
from  the  record:  "The  balance  of  the  debts 
of  $18,270.55  arose  In  this  way:  Mr.  Levy 
had  donated  to  three  of  his  children  certain 
amounts  of  money,— to  Sam  Levy,  Armand 
Levy,  and  Mrs.  Mossiker,— which,  after  dis- 
cussion among  the  heirs,  was  fixed  at  $1,000 
each.  I  then,  by  consent  of  all  parties,  al- 
lowed $1,000  to  each  of  the  other  heirs.  Aft- 
er this  was  added  up.  Bam  Levy  contended 
that  the  estate  owed  blm  $560,  and  Victor 
claimed  that  his  father  was  owing  him 
$375.70.  •  •  •  These  two  aihonnts  were 
allowed,  which  made  the  debts  amount  to 
$13,270.55.  After  that  we  ascertained  the 
distributive  share  of  each  heir,  which  was 
$525.20."  By  consent,  the  amount  received 
by  three  of  the  heirs  was  properly  fixed,  and, 
as  we  think,  at  $1,000  each.  That  Is  the 
amount  each  owed.  Plaintiff  complains  of 
all  the  Items  of  Indebtedness  going  to  make 
up  the  amount  last  stated.  Some  of  the  de-. 
fendants  have  testified,  as  witnesses,  that  they 
have  settled  their  Indebtedness  by  legal  colla- 
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tlon.  We  hare  found  It  ont  of  the  question 
to  reach  that  conclusion,  under  the  law. 
Three  of  the  heirs  owed  collation.  If  this 
was  intended  as  a  donation  by  taking  less, 
as  we  think  It  was,  the  donee  then  must  take 
"so  much  less  from  the  surplus  of  the  suc- 
cession." Rev.  Civ.  Code,  art  1253.  In  our 
Judgment,  this  should  result  in  the  following 
as  correct: 

Active  Mass. 

(1)  Amount  of  the  Inventory  in  ac- 

cordance with  agreement $17,240  00 

(2)  Accounts  collected  by  L.  Levy. .       4,433  80 

(3)  Amount  due  by  three  of  the  heira      3,000  00 

$24,673  SO 
Debts 8,270  65 

$16,403  25 

One-half  for  plaintiff. $8,270  65 

*'     "      "         "       8,270  66 

As  relates  to  the  sales  and  acts  plaintiff 
seeks  to  have  annulled,  numbered  21,148,  21,- 
149,  21,160,  21,161,  21,162,  there  is  no  neces- 
sity to  annul  them  at  this  time.  Balances 
which  may  be  due  when  settlement  will  have 
been  made  on  the  basis  here  expressed  may 
be  satisfied  without  tbe  necessity  of  a  sale. 
Xhe  question  of  necessity  of  sale  vel  non  will 
be  remanded  for  trial  before  the  district  court 
Therefore  the  Judgment  appealed  from,  re- 
jecting plalntllTs  demand,  in  so  far  as  relates 
to  acts  before  enumerated,  Is  annulled,  avoid- 
ed, and  reversed,  and,  instead,  plaintiff's  de- 
mand Is  remanded  for  trial  as  stated  In  tbe 
body  of  our  opinion.  For  reasons  assigned, 
It  Is  ordered,  adjudged,  and  decreed  that  the 
case  be  remanded  to  the  district  court,  to  be 
proceeded  with  In  accordance  with  the  views 
before  expressed;  the  costs  of  appeal  to  be 
paid  by  appellees. 

On  Rehearing. 

(Feb.  6,  1899.) 

We  modify  our  decree,  and  remand  tbe  case 
to  ascertain  whether  or  not  collation  la  due, 
and  should  be  made  at  alL  Under  the  cir- 
cumstances, we  think  that  upon  the  question 
of  collation  vel  non  the  case  should  be  tried. 
We  reserve  to  plaintiff  all  his  rights,  and  to 
the  defendants  theirs,  so  that  they  may  be 
considered  entirely  from  point  of  view  of  the 
rights  of  each— the  plaintiff  on  tbe  one  hand, 
aiid  tbe  defendants  on  the  other— as  relates 
only  to  collation  vel  non.  With  the  foregoing 
modification  of  the  decree^  tbe  rehearing  ap- 
plied for  l8  refused. 


(El  La.  Ann.  285) 

CROOK  et  al.  v.  TENSAS  BASIN  LBVBB 
DIST.    (No.  13,024.) 

(Supreme  (3ourt  of  Louisiana.     Feb.  6,  1890.) 

COSTOMS  AHD  tTSAeBS — CONTRACTS— DURBSS. 

1.  Relying  ui)on  custom  and  usage  In  the  mat- 
ter of  levee  building,  to  the  effect  that  the  con- 
tractor is  entitled  to  claim  extra  compensation 
for  stnmpage  and  clearing,  outside  of  and  in 


ad^tlon  to  the  calls  of  the  written  agreement, 
piaintiff  has  no  cause  of  action  on  that  score, 
if  the  agreement  stipulates  that  no  such  claim 
shall  be  allowed  or  paid. 

2.  Having  accepted  such  a  contract,  and  act- 
ed on  it,  and  performed  the  work  and  received 
the  stipulated  compensation  therefor,  he  can- 
not plead  duress  in  avoidance  of  such  stipula- 
tion, in  order  to  make  way  to  recover  such  ex- 
tra compensation  by  virtue  of  a  parol  agree- 
ment with  the  president  of  the  levee  board. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court;  parish 
of  Ouachita;  W.  N.  Potts,  Judge. 

Action  by  R.  L.  Crook  &  Co.  against  the 
Tensas  Basin  levee  district  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Atbrmed. 

Wade  R.  Young,  for  appellant  B.  I.  Lam- 
kin,  for  appellee. 

WATKINS,  J.  On  exception  of  the  defendant, 
this  suit  was  dismissed  by  the  Judge  a  quo, 
lor  the  reason  that  ^  bis  opinion,  plalntifTs 
petition  disclosed  no  cause  of  action;  and, 
from  tbe  Judgment  of  dismissal,  the  plaintiff 
prosecutes  this  appeal  Tbe  question,  then, 
for  the  determination  of  this  court,  is  whether 
tbe  averments  of  the  petition,  taken  as  true, 
are  sufficient  to  predicate  a  Judgment  upon. 
Tbe  i^alutlfTs  petition  Is  reproduced  in  full  in 
tbe  brief  of  defendant's  counsel,  and,  as  a  mat- 
ter of  convenience,  we  have  made  therefrom 
the  following  extracts,  viz. :  "Plaintiff  claims  of 
the  defendant  tbe  sum  of  $2,300,  for  this,  viz.: 
The  petition  of  R.  L.  Oook  &  Co.,  a  sole 
trader,  residing  In  the  county  of  Warren  and 
state  of  Mississippi,  respectfully  shows  that 
the  Tensas  Basin  levee  district  a  corporation 
chartered  by  the  laws  of  tbe  state,  represent- 
ed by  the  board  of  levee  commissioners  of 
the  Tensas  Basin  levee  district  sJid  by  John  P. 
Parker,  president  and  having  Its  domicile  in 
your  said  parish,  Is  legally  and  Justly  indebted 
unto  your  petitioner  In  the  Just  and  full  sum 
of  two  thousand  three  hundred  dollars,  with 
legal  interest  from  January  1,  1895,  for  this, 
to  wit:  'That  A.  P.  Martin,  the  assignor  of 
petitioner,  was,  and  had  been  for  many  years, 
a  levee  contractor  In  this  state,  and,  as  such, 
had  taken  and  executed  faithfully  many  con- 
tracts for  tbe  construction  of  levees,  from  the 
state  and  the  several  levee  districts,  Including 
this  one,  and  that  In  all  such  contracts  It  had 
always  been  Implied  and  understood  that  ex- 
tra compensation  would  be  paid  for  tbe  woric 
of  stumpage  and  clearing,  and  bids  bad  al- 
ways been  made  for  the  work  upon  such  un- 
derstanding, and  that  before  the  grievance  of 
which  he  complains,  such  compensation  bad 
always  been  paid  without  question,  for  the  rea- 
son that  It  was  considered  to  be  for  the  ad- 
vantage both  of  the  state  and  of  the  contractr 
or  that  such  work  should  not  be  estimated  in 
tbe  price  of  the  bid;  that  on  the  29th  day  of 
December,  1803,  tbe  defendant  board  of  levee 
commissioners  for  tbe  Tensas  Basin  levee  dis- 
trict in  view  of  tbe  fact  that  tbe  building  of 
tbe  Amos  bayou  levee  was  of  great  importance- 
to  tbe  people  of  the  district  and  that  It  wa& 
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Ter7  essential  that  It  should  be  constructed 
before  the  overflow  of  1894,  and  that  all  for- 
malltles  of  adrertlsing  and  other  delays  should 
be  waived,  authorised  the  then  president,  \V. 
J.  Gray,  to  contract  at  once,  and  without  ad- 
vertising, for  the  buUdlng  of  the  levee,  to  be 
completed  not  later  than  March,  1804,  at  the 
least  possible  price;  that  the  assignor  of  pe- 
titioner, having  In  mind  what  had  been  up  to 
that  time  the  uniform  custom  of  the  state  and 
district  boards,  that  extra  compensation 
shonld  be  paid  for  grubbing  and  clearing, 
agreed  with  said  president  to  build  said  levee 
for  the  price  of  sixteen  cents  iter  cubic  yard; 
that  in  said  agreement  nothing  was  said  about 
extra  compensation,  because  it  was  mutually 
understood  and  Implied  that  the  compensation 
for  such  extra  work  as  grubbing  and  clearing 
was  not  included  in  the  price  of  the  bid,  but 
was  to  be  estimated  and  i>aid  over  and  above 
the  price  of  the  bid,  at  the  final  taking  up  ot 
the  work;  that  In  view  of  the  urgency  of  the 
occasion,  and  relying  upon  the  uniform  cus- 
tom and  the  good  faith  of  the  board,  his  said 
assignor  removed  his  plant  to  the  ground,  and 
entered  upon  the  performance  of  his  contract, 
without  waiting  for  the  execution  of  the  form- 
al written  agreement;  that  after  his  said 
assignor  had  been  at  work  for  some  time,  and 
while  he  was  at  his  home,  in  Waterproof,  he 
received  from  the  office  of  the  state  engineers 
a  draft  of  an  agreement  containing  the  special 
speoiflcaUous  that  the  grubbing  and  clearing 
should  be  done  without  extra  compensation, 
and  that  In  view  of  the  fact  that  no  such  spec- 
ifications had  ever  before  that  time  been  in- 
serted in  such  agreements,  and  that  they  were 
in  violation  of  the  uniform  custom  of  the  state 
and  district  boards,  and  of  the  undwstanding 
upon  which  he  had  bid  for  and  undertaken 
the  work,— that  additional  compensation  was 
to  be  paid  for  such  extra  work,— be  refused 
to  sign  such  agreement,  but  changed  said 
specifications  so  that  the  written  agreement 
would  conform  to  the  parol  agreement,  and 
forwarded  the  draft,  with  such  changes,  to 
the  president  of  the  board;  that  the  then  pres- 
ident of  the  board  failed  to  sign  the  agree- 
ment as  so  changed,  but  assured  your  petition- 
er's assignor  that.  If  be  would  execute  the 
draft  as  submitted  by  the  engineers,  it  should 
not  affect  the  parol  contract,  and  that  extra 
compensation  should  be  paid  for  the  work  of 
grubbing  and  clearing,  notwithstanding  the 
special  specifications  to  the  contrary;  that  pe- 
titioner's assignor  had  then  been  at  work  for 
near  six  months,  and  had  embarked  his  credit 
and  the  moneys  of  his  friends  In  the  perform- 
ance of  the  contract,  and  found  himself  so 
circumstanced  that  it  was  necessary  for  him 
either  to  abandon  the  work,  to  the  detriment 
of  the  public  Interest,  and  to  his  own  financial 
loss,  or  to  execute  the  agreement  with  the 
specifications  Inserted  by  the  state  engineers, 
and  to  rely  on  the  gooJ  faith  of  the  president 
«f  the  board;  that  being  a  poor  man,  and  har- 
Ing  embarked  his  credit  and  the  moneys  of 
bis  friends  In  the  work,  he  was  forced  to  yield. 


and  to  tign  the  agreement  as  submitted  by  the 

state  engineers,  relying  upon  the  ^ood  faith 
of  the  board  to  do  Justice  In  the  premises, 
and  that  under  such  duress,  and  upon  such 
express  promise  of  the  president  of  the  board, 
he  did,  on  the  11th  day  of  June,  1894,  sign 
such  agreement;  that  the  then  president  of 
the  board,  W.  3.  Gray,  at  all  times  recognized 
the  Justice  of  his  claim  for  extra  compensation 
for  grubbing  and  clearing,  and,  after  the  work 
was  completed  and  estimated,  repeatedly 
promised  to  pay  the  daim  now  In  suit,  and 
would  have  paid  the  same  but  for  disagree- 
ments and  dissensions  between  the  members 
of  the  board,  not  connected  In  any  way  with 
the  claim,  which  resulted,  about  October  1, 
1895,  ia  the  formal  action  of  the  board  pro- 
hibiting the  president  from  drawing  any  war- 
rant without  special  authority  of  the  board; 
that  petitioner  has  submitted  said  claim  to 
the  board,  and  said  board,  while  not  denying 
the  Justice  of  the  daim,  has  refused  to  pay 
the  same,  upon  the  pretext  that  such  contract 
so  executed  by  petitioner's  assignor  und» 
such  duress,  and  upon  the  express  promise  of 
the  then  president  of  the  board  that  it  should 
not  affect  this  claim,  la  valid  and  binding  In 
law.  Wherefore,  in  consideration  of  the  prem- 
ises, petitioner  prays  that  said  contract  so  ex- 
ecuted by  him  on  said  11th  day  of  June,  1894, 
be  annulled  and  avoided  for  duress  and  error 
and  fraud  and  want  of  consideration,  and  that 
the  parol  contract  between  petitioner's  assign- 
or and  Che  president  of  the  board,  duly  authoor- 
Ized  by  the  resolution  of  the  board,  be  Ju- 
dicially enforced;  and  that  the  board  of  levee 
commissioners  of  the  Tensas  Basin  levee  dis- 
trict be  cited  to  answer  this  demand;  and  that 
he  have  and  recover  Judgment  against  said 
defendant  for  the  said  sum  of  two  thousand 
three  hundred  dollars,  vrlth  legal  interest  from 
January  1,  1896,  and  costs  of  suit;  and  for 
general  anid  equitable  relief.' " 

The  object  of  this  suit  la  to  recover  extra 
compensation  for  the  work  of  "stumpage  and 
clearing,"  as  not  having  been  estimated  in  the 
price  bid  for  the  work,  on  the  grounds  that 
such  had  been  the  uniform  custom  of  the  state 
and  district  boards  in  accepting  contracts  for 
the  building  of  levees;  that  in  this  case  the 
defendant  had  waived  the  formality  of  ad- 
vertising, and  authorized  its  president  to  make 
with  plaintiff's  assignor  a  contract  for  th< 
building  of  the  Amos  bayou  levee,  by  {larol; 
that,  In  the  verbal  agreement  between  them, 
nothing  was  said  about  extra  compensation, 
for  the  reason  that,  according  to  custom  and 
usage,  that  reservation  was  understood,  and 
same  was  not  Included  in  the  price  agreed  up- 
on; that,  after  said  assignor  had  been  at 
work  for  some  time,  he  received  from  the 
state  board  of  engineers  a  draft  of  an  agree- 
ment, which  contained  the  specification  that 
"grubbing  and  stumping  should  be  done  with- 
out extra  compensation,"  but  that  he  refused 
to  sign  same,  relying  upon  the  aforesaid  cus- 
tom and  usage,  but,  having  so  altered  said 
draft  as  to  conform  thereto,  be  returned  same 
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to  the  board;  that  the  then  president  declined 
to  accept  the  altered  agreement,  but  assured 
said  assignor  that,  If  he  would  execute  the 
contract  as  It  was  first  proposed,  it  should 
not  affect  his  prior  parol  contract,  and  that 
extra  compensation  should  be  paid  him,  not- 
withstanding its  stipulation  to  the  contrary; 
and  that  he  assented  to  this  proposal  under 
protest,  and  signed  same  under  duress,  as  It 
was  necessary  for  him  to  either  abandon  the 
work,  to  the  detriment  of  the  public  Interest, 
and  his  own  financial  loss,  or  execute  the 
agreement  with  said  specifications  Inserted 
therein.  In  other  words,  plaintlflTs  proposi- 
tion is  that  he  accepted  and  signed  a  written 
contract  with  the  defendant  to  do  the  work, 
which  contained  an  express  stipulation  that  no 
charge  or  extra  compensation  shotdd  be  allow- 
ed or  paid  for  stumpage  and  clearing;  and, 
after  having  enjoyed  its  benefits  and  reaped 
all  of  its  advantages,  he  seeks  to  institute  suit 
for  the  annulment  of  that  provision,  bo  as 
to  enable  him  to  claim  extra  compensation 
upon  the  faith  of  a  parol  covenant  made  with 
the  president,  in  exact  opposition  thereto.  It 
requires  no  argument  to  prove  that  such  a 
preposition  is  absolutely  tmtenable  In  law. 
It  is  evident  that  the  alleged  duress  under 
which  the  assignor  signed  the  agreement  was 
no  duress  at  all;  and,  if  he  signed  same  imder 
duress,  the  effect  of  it  would  be  to  undo  the 
transaction,  and  set  the  whole  matter  at  large. 
But  this  is  exactly  what  plaintiff  does  not 
propose  to  do.  To  our  thinking,  it  is  plain,  as 
it  seemed  to  have  been  to  the  judge  a  quo, 
tliat  plaintiff's  petition  states  no  cause  of  ac- 
tion.   Judgment  affirmed. 


(Si.  La.  Ann.  469) 

ST.  CHABLES  ST.  B.  00.  v.  BOABD  OF  AS- 
SESSORS et  al.     (No.  12,754.) 
(Supreme  Conrt  (d.Lonislana.     Jane  28,  1888.) 

TaXATIOK  —  ST&BBT-RA.II.BOAD  FbaNCHISBS  —  AP- 
PBAI/— SbTTLEHBNT — RbMAND. 

The  law  requiring  franchise!  to  operate 
street  railways  to  be  taxed  according  to  their 
value  makes  the  earning  capacity  of  the  corpo- 
ration a  basis  for  ascertaining  the  value  at 
which  the  frandiise  shall  be  assessed,  bat  does 
not  exclude  reference  to  other  elements  that  bear 
directly  on  the  question  of  that  value.  Const, 
art  208;  Act  1^,  No.  106,  H  1,  2a 

On  Rehearing. 

1.  Where  a  settlement  of  the  matter  In  con> 
troversy  since  the  judgment  below  was  rendered 
appears  from  papers  presented  here,  and  the  fact 
of  Buch  settlement  is  not  disputed,  effect  may  be 
given  by  this  court  to  the  same. 

2.  Not  deemed  necessary  in  such  case  to  re- 
mand. 

3.  The  qnestion  whether  or  not  the  dty  of 
New  Orleans  can  make,  or  has  made,  a  valid 
compromise  of  a  tax  daim  does  not  properly 
arise  herein. 

4.  Proper  parties  raising  sudt  an  issue  are  not 
before  the  conrt. 

Nicholis,  C.  J.,  and  Miller,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rlghtor,  Judge. 


Action  by  the  St.  Charles  Street-Rallway 
(jompany  against  the  board  of  assessors  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed  In  part. 

Harry  H.  Hall,  for  appellant.  James  J.  Mc- 
Loughlin,  Asst  City  Atty.,  and  Samuel  L.  Oil- 
more,  City  Atty.,  for  appellee  city  of  New  Or- 
leans. Francis  C.  Zacharle,  for  appellees 
board  of  assessors  and  state  tax  collector. 

MILLER,  J.  Plaintiff  Is  the  appellant  from 
the  judgment  denying  the  redaction  claimed 
of  the  assessments  for  taxation  for  the  year 
1886  of  the  plalntliTB  franchise  for  operating 
a  street  railway.  Franchises,  with  other 
property,  are  subjected  to  taxation  by  our  law, 
and  the  actual  value  of  the  property  is  to  be 
ascertained  in  the  mode  pointed  out  by  law 
and  exhibited  by  the  assessment.  The  rev- 
enue act  along  with  the  duty  to  furnish  the 
assessors  with  the  returns  of  their  business 
and  condition,  requires  from  the  railway  cor- 
porations a  sworn  statement  of  their  earning 
capacity,  to  serve  as  a  basis  to  estimate  the 
value  of  the  corporate  franchise.  Const  art 
203;  Act  1880,  No.  106,  §S  1.  28.  In  the  pro- 
test against  their  franchise  assessment  of 
$668,300,  the  plaintiff  claims  that  the  net  earn- 
ings of  their  road  for  1886  were  $36,629.85, 
and  contend  the  amoimt  capitalized  to  produce, 
at  6  per  cent.  Interest  per  annum,  the  sum  of 
$36,028,  should  be  deemed  the  value  of  the 
franchise.  On  this  theory,  $610,497  capitaliz- 
ed, yielding,  at  6  per  cent,  $36,628,  is  assumed 
to  represent  the  franchise  and  all  the  prop- 
erty of  the  corporation,  and,  deducting  $292,- 
800,  the  vUue  of  the  property  taxed  directly, 
leaves  $317,607,  which,  it  Is  Insisted,  should  be 
accepted  as  the  value  of  the  franchise  of  a 
corporation  with  near  a  minion  of  capital 
stock,  on  which  it  declared  a  dividend  of  6 
per  cent  It  is  stated  In  the  briefs  for  the 
assessors  that  the  plaintiff  made  no  returns 
of  earnings  and  expenditures.  The  assessors 
ascertained  the  franchise  value  by  capitalizing 
the  amount  sufficient  to  produce  the  6  per 
cent  on  the  entire  stock  paid  by  plaintiff,  de- 
ducting the  value  of  the  property  directly  tax- 
ed, and  treating  the  residue,  $658,000,  as  the 
value  of  the  franchise;  In  other  words,  the  as- 
sessors adopted  the  capital  of  the  company, 
$953,000,  as  representing  franchise  and  prop- 
erty, deducted  the  value  of  the  property,  $292,- 
000,  because  directly  taxed,  and  assessed  the 
residue  as  the  franchise  value.  The  difference 
between  the  plaintiff  and  the  assessors  arises 
from  the  one  insisting  on  the  simi  capitalized 
to  produce  $36,000  as  measuring  the  value  of 
property  and  franchise;  and  the  assessors* 
adoption  of  the  capital  $953,000,  producing,  at 
6  per  cent,  the  dividends  paid,  as  fairly  repre- 
senting franchise  and  property.  The  assess- 
ors' method  gives  $658,000  as  the  franchise 
value;  that  of  the  plaintiff,  $317,000. 

The  proposition  of  the  plaintiff  that  net 
earnings  Is  the  test  to  ascertain  the  value  of 
the  franchise,  It  is  claimed,  la  supported  by 
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the  revenue  statute.  Net  earnlngB  are  an  ele- 
ment in  the  investigation  of  that  value,  but, 
under  the  statute,  are  only  made  "a  basis." 
Dividends  imply,  or  are  supposed  to  represent, 
profits,  not  forced  by  borrowing,  or  other  ex- 
pedient, to  make  the  sum  requisite;  and,  'When 
actually  paid  from  earnings,  the  dlvldenda 
furnish  a  reliable  guide  to  ascertain  earning 
capacity.  That  guide  the  assessors  followed 
In  this  case;  that  Is,  the  6  per  cent,  dividend 
paid  on  $953,000.  We  find  in  plalntlfTs  brief 
the  statement  that  the  shortage  of  earnings  in 
1896  to  pay  the  dividend  was  supplied  by  the 
sales  of  stock.  It  is  to  be  inferred  that,  if 
one  annual  dividend  is  paid  by  meeting  a  de- 
ficiency of  earnings  by  a  sale  of  the  stock  of 
the  company,  it  is  because  the  shortage  is  ac- 
cidental, or  due  to  some  temporary  cause,  to 
account  for  that  departure  from  the  usual 
course  of  paying  dividends  only  from  earnings 
of  the  company.  The  circumstances  under 
which  the  stock  was  sold  to  pay  dividends 
might  not  reflect  at  all  on  the  management  of 
the  corporation,  or  affect  the  value  of  its  stock 
or  franchise,  for  the  relation  between  the  stock 
value  and  that  of  the  franchise  Is  obvious;  In 
the  revenue  systems  of  some  of  the  states  the 
excess  hi  the  market  value  of  the  stock.  In- 
cluding the  franchise,  or  stock  alone,  over  the 
value  of  the  corporate  property,  being  the  test 
to  determine  the  value  of  the  franchise. 
Hamilton  Co.  v.  Massachusetts,  6  WaU.  632. 
It  may  well  be  that  the  assessors  in  this  case, 
exercising  their  best  Judgment  with  due  re- 
gard to  all  the  elements  that  contribute  to 
franchise  value,  fixed  the  valuation  exhibited 
by  the  assessments.  If  our  law  made  net 
earnings  the  exclnaive  test,  as  is  contended, 
we  should  have  to  apply  it;  but  the  law  Is 
careful  not  to  use  terms  that  limit  the  assess- 
ors, in  ascertaining  the  value  of  a  railway 
franchise  with  some  years  to  run,  to  the  earn- 
ings of  one  year,  whether  due  or  affected  by 
unexpected  losses,  accident,  or  other  tempo- 
rary causes.  While  we  attach  deserved  hn- 
portance  to  that  influence  that  actual  earnings 
of  the  company  must  exert  in  fixing  the  fran- 
chise value,  and  which  this  court  is  prepared 
to  enforce,  we  must  recognize  that  our  revenue 
statute  has  not  imposed  on  the  assessors  that 
inexorable  test  that  excludes  cognizance  of  all 
the  facts  that  should  contribute  In  determining 
franchise  value,  save  and  except  the  test  the 
argument  insists  is  exclusive.  Our  previous 
decisions  have  dealt  with  other  questions  aris- 
ing with  reference  to  franchise  assessments, 
have  discarded  some  tests  that  have  been 
urged,  and  have  accorded  due  weight  to  divi- 
dends declared,  and  actually  paid  from  the 
earnings  of  the  company,  but  have  abstained 
from  maintaining  the  sole  standard  the  plaln- 
tifTs  argument  seeks  to  uphold.  N^w  Or- 
leans, C.  &  Li.  B.  Co.  V.  City  of  Mew  Orleans, 
44  La.  Ann.  1068,  11  South.  687;  Id.,  44  La. 
Ann.  1066,  11  South.  820;  State  v.  Board  of 
Assessors,  48  La.  Ann.  11^7,  20  South.  670. 

We  have  given  attention  to  the  argument 
that  the  tax.  of  plaintiff's,  franchise  Is  oppress- 


ive, and  violative  of  the  rule  of  equality.  No 
complaint,  in  this  respect,  can  be  urged  against 
the  law  which  requires  all  franchises  to  be  as- 
sessed according  to  their  value,  and  makes 
earning  capacity  a  basis  to  ascertain  that 
value.  Const  art  203;  Act  1890,  No.  106,  K 
1,  28.  The  argument  rests  on  the  method  it 
Is  stated  the  assessors  have  assessed  the  fran- 
chises of  other  companies.  It  is  claimed  that 
the  assessors,  in  instances  stated  In  the  brief, 
have  not  made  capital  stock,  to  the  full  extent 
of  the  amoimt  on  which  dividends  have  been 
paid,  an  element  in  ascertaining  franchise 
value,  and  that  in  determining  earning  capaci- 
ty of  other  corporations  the  assessors  have 
no*  deemed  interest  paid  on  the  bonded  debts 
of  such  corporations  the  measure,  to  any  ex- 
tent, of  earning  capacity.  As  to  interest  on 
the  bonded  debt,  we  find  the  assessors  have 
given  to  all  these  corporations  the  benefit  of 
exclusion  of  that  element  in  ascertaining  the 
value  of  the  franchise.  Plaintiff  has  not,  it 
claims,  had  the  same  advantage  \n  this  par- 
ticular, because  its  bonded  debt  is  compara- 
tively small.  But  it  seems  to  us  that  these 
objections  to  the  method  of  assessing  other 
corporations— in  reference  to  which  we  feel 
called  on  to  express  no  opinion— does  not  fur- 
nish the  plaintiff  the  cause  of  complaint  it 
urges  against  the  assessment  of  Its  franchise 
based  on  the  proportionate  value  of  the  fran- 
chise to  that  total  value  on  which  the  com- 
pany paid  its  dividend.  It  is  therefore  order- 
ed, adjudged,  and  decreed  that  the  judgment 
of  the  lower  court  be,  and  it  ia  hereby,  af- 
firmed, with  costs. 

BLANCHABD,  J.  I  concur  in  the  decree 
announced  by  the  majority  of  the  court,  and, 
in  the  main,  in  the  reasoning  by  which  it  Is 
supported,  but  do  not  concur  in  all  the  posi- 
tions taken.  A  case  might  well  arise,  for  in- . 
stance,  where  property  of  a  certain  class  Is  as- 
sessed by  one  rule  with  regard  to  all  the 
owners  of  sudi  property  save  one,  whose 
property  is  assessed  by  another,  and  more 
onerous,  rule.  In  such  case  it  may  be  that 
the  owner  may  have  the  right  to  appeal  to  the 
courts  to  compel  the  assessment  of  his  prop- 
erty by  the  same  rule  applied  to  the  other 
property  of  the  same  class;  otherwise,  the 
fimdamental  principle  of  uniformity  of  taxa- 
tion might  be  glaringly  and  flagrantly  violat- 
ed. I  do  not  think,  however,  the  facts  of  the 
Instant  case  bring  it  within  the  principle  I 
contend  for  herein. 

WATKINS,  J.    I  concur  in  these  views. 

On  Application  for  Rehearing. 

(Nov.  21,  1898.) 

It  is  ordered  that  the  rehearing  applied  for 
in  this  case  be  granted  on  the  question  of  ^e 
reduction  of  taxes,  in  accordance  with  an 
agreement  claimed  to  have  been  entered  Into 
by  the  parties  in  interest. 
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Entry  Dec.  9, 1898. 

It  Is  ordered  that  tbe  rehearing  applied  for 
In  this  case  by  the  plaintiff  be  refused  so  far 
as  It  affects  the  state  of  Louisiana. 

On  Rehearing. 
(Feb.  20,  1899.) 

BLANCHARD,  J.  Plaintiff  company's 
street-railway  franchise  was  assessed,  for  the 
purpose  of  taxation,  at  $668,300,  for  the  year 
189T.  It  contested  this  assessment,  claiming 
the  same  was  excessive,  and  prayed  its  reduc- 
tion to  $317,697,  which  It  asserted  to  be  its 
value,  or  "to  such  figure"  as  the  court  might 
decide  "to  be  the  true  and  correct  value  there- 
of." The  court  of  the  first  instance  rejected 
its  demand,  and  maintained  the  assessment 
at  the  sum  fixed  by  the  board  of  assessors. 
An  appeal  by  the  corporation  followed,  and 
on  June  28,  1898,  this  court  handed  down  Its 
opinion  and  decree  affirming  the  Judgment 
appealed  from;  whereupon,  in  an  application 
for  a  rehearing,  filed  by  the  company,  it  was 
pointed  out  that,  pending  the  submission  of 
the  cause,  and  while  the  same  was  under  ad- 
visement by  this  court,  plaintiff  had  settled 
all  taxes  claimed  of  It  by  the  city  of  New 
Orleans,  and  that  this  was  made  to  appear 
by  the  tax  receipt  presented  to  the  court  on 
the  13th  of  June,  and  prior  to  the  decision  of 
the  cause  here.  It  was  further  represented 
that  there  had  been  a  failure  to  give  due  con- 
sideration and  proper  effect  to  this  settlement 
In  the  decision  of  the  court,  and,  because  of 
this,  and  for  other  reasons  averred,  a  rehear- 
ing was  asked.  Acting  on  this  application,  the 
court,  on  November  21, 1898,  made  the  follow- 
ing order:  "It  is  ordered  that  the  rehearing 
applied  for  in  this  case  be  granted  on  the 
question  of  the  redaction  of  taxes,  in  accord- 
ance with  an  agreement  claimed  to  have  been 
fflttered  Into  by  the  parties  In  Interest"  Snb- 
sequently,  counsel  for  the  state  tax  collector 
appeared,  and,  pointing  out  that  the  ground 
upon  which  alone  the  rehearing  had  been 
granted  applied  only  to  the  city  of  New  Or- 
leans, and  to  the  taxes  due  to  said  city,  and 
did  not  In  any  manner  refer  to  the  state,  or 
to  the  taxes  claimed  by  the  state,  asked  that 
the  state's  interest  in  the  case  be  excluded 
from  the  operation  of  the  order  granting  the 
rehearing,  and  that  the  application  for  re- 
hearing as  to  the  state  be  denied.  The  court 
granted  this  motion,  as  follows:  "It  Is  or- 
dered that  the  rehearing  applied  for  in  this 
case  by  the  plaintiff  be  refused  as  far  as  it 
affects  the  state  of  Louisiana."  By  this  ac- 
tion the  judgment  of  the  court,  so  far  as  the 
state  was  concerned,  became  final,  and  what 
was  left  of  the  controversy  between  plain- 
tiff company  and  the  dty  of  New  Orleans 
alone  remained.  It  Is  to  that  we  address  our- 
selves. 

We  find  that  the  comptroller  of  the  city, 
formally  authorized  thereto  by  the  city  coun- 
cil of  New  Orleans,  has  received  $058  In  full 
of  balance  of  city  taxes  from  plaintiff  com- 


pany for  the  year  1897,  having  previously  re- 
ceived $10,000  on  account  of  said  taxes  for 
that  year,  and  has  receipted  the  company  In 
full  as  against  all  demands  for  dty  taxes  for 
1897.  There  is  no  pretense  that  the  city  has 
since  rescinded,  or  attempted  to  rescind,  the 
action  thus  taken;  nor  does  it  appear  that 
any  steps  have  been  taken  by  It,  or  by  any 
other  Interest,  to  have  the  same  repudiated, 
overthrown,  and  annulled.  This  Is  not  a  case 
wherein  the  question  properly  arises  whether 
or  not  the  city  can  make,  or  has  made,  a  valid 
compromise  of  a  tax  Judgment  When  plain- 
tiff company's  taxes  were  paid  to  the  city, 
there  was  no  final  Judgment  In  favor  of  the 
city  for  any  specific  amount  of  taxes,  nor 
has  the  city  been  enjoined  from  receiving  any 
money  pursuant  to  any  compromise,  nor  from 
carrying  out  the  provisions  of  any  compro- 
mise. Proper  parties  to  raise  these  questions 
are  not  before  the  court  The  only  parties 
here  are  plaintiff  company  and  the  city,  and 
these  two  have  agreed  on  a  settlement  of  the 
taxes  m  dispute  In  this  case  as  due  the  city, 
and  the  same  have  been  paid. 

The  questions  of  law  raised  by  the  city  at- 
torney with  reference  to  this  settlement  of 
taxes  are  not  considered  before  us  In  proper 
form  for  our  determination. 

Nor  Is  the  other  question  that,  the  rehear- 
ing applied  for  In  this  case,  so  far  as  the  state 
is  concerned,  having  been  refused,  and  the 
state  tax  collector  eliminated  thereby  from 
the  case,  no  question  of  the  reduction  of  as-, 
sessment  can  be  considered,  since  the  state 
tax  collector  Is  a  necessary  party  in  suits  for 
the  reduction  of  assessments.  But  were  this 
question  before  us,  it  suffices  to  say  that,  the 
rehearing  granted  plaintiff,  so  far  as  the  city 
of  New  Orleans  is  concerned,  having  been 
conceded  before  a  rehearing  was  refused  on 
that  part  of  the  case  appertaining  to  the  state. 
It  Is  considered  that  proper  parties  appellant 
and  api>ellee  are  retained  before  the  court  for 
all  purposes  necessary  to  give  life  and  valid- 
ity to  the  order  granting  the  rehearing  on  the 
city's  branch  of  the  case.  Surely,  It  is  not  ex- 
pected the  court  will  hold  it  did  a  certain 
thing,  made  a  certain  order,  and  then  pro- 
ceeded to  do  that  which  renders  vain  and 
nugatory  the  previous  order.  While  the  state 
Is  eliminated  from  further  concern  In  the 
case  by  the  rehearing  refused  on  Its  branch 
of  the  controversy,  the  tax  collector  Is  re- 
tained on  the  other  branch  of  the  case  so  far 
as  he  may  be  made  by  the  law  a  necessary 
party  to  suits  of  this  character. 

Neither  can  the  contention  of  the  dty  at- 
torney that  the  tax  receipt  produced  Is  In  the 
nature  of  new  evidence,  not  receivable  In  this 
court  be  maintained.  In  White  v.  Ramsey, 
14  La.  Ann.  329,  a  motion  was  made  to  dia- 
mlss  the  appeal  on  the  ground  of  the  appel- 
lant's voluntary  execution  of  the  Judgment 
by  its  payment  after  the  appeal  was  granted. 
The  motion  alleged  payment,  and  the  fact  of 
pajrment  was  sworn  to  in  an  affidavit  by 
plaintiff's  authorized  agent    It  was  held  the 
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(howlng  of  payment  conld  be  made  In  this 
conrt,  and,  as  It  constituted  voluntary  exe- 
catlon  of  the  Indgment,  the  right  of  appeal 
was  eztingulahed;  citing  Code  Prac.  art.  687. 
So  we  hold.  In  the  Instant  case,  that  the  dty'i 
tax  receipt  In  full  of  all  taxes  It  claims 
against  the  appellant  Is  admissible  here  to 
show  satisfaction  and  settlement,  so  far  as 
this  case,  as  It  now  stands  before  ns.  Is  con- 
cerned. The  dty  does  not  deny  the  payment, 
and  hence  there  appears  to  be  no  reason  to 
remand  the  case  on  this  ground,  to  Inquire 
Into  the  fact  of  payment  Nothing  is  Intend- 
ed to  be  decided  and  concluded  herein  except 
that,  as  the  case  now  stands  before  ns,  a  set- 
tlement of  the  controversy  between  the  only 
parties  remaining  In  the  litigation  appears  to 
have  been  reached;  and,  this  being  so,  there 
is  no  warrant  to  maintain  the  former  decree 
herein  handed  down  against  appellant,  so  far 
as  its  tax  obligation  to  the  city  of  New  Or- 
leans for  the  year  1807  is  concerned.  It  Is 
ther^ore  ordered  that  that  decree,  in  the 
particular  mentioned,  be  set  aside,  the  Judg- 
ment appealed  from  to  that  extent  be  revers- 
ed and  avoided,  and  the  suit,  as  between 
plalntUF  and  the  city  of  New  Orieans,  be  dis- 
missed, at  plaintilTs  costs  In  both  courts. 

NICHOLLS,  a  X,  and  MILLBB,  J.,  dis- 

MDt. 


(a  Ul.  Ana.  4U) 

8TATB  T.  FAVRE.     (Na  12,897.)  t. 
(Supreme  Conrt  of  Louisiana.     Nov.  21,  1888.) 
ComriTDTioxB— Adoptiok— AmNDM  EXT — Caoas- 

fiXAlflNATIO*  or  ACCrSBD — JUSX— 
MlSCOKDOCT — EVIDIMCI. 

1.A  oonatitational  amendment  la  a  leeUatlve 
suggestion  tliat  certain  specified  things  he  done 
through  the  Instmmentality  of  a  vote  of  the 
people,  whereby  a  change  is  to  be  effected  In  the 
organic  law  of  the  state,  and  not  that  the  con- 
stitution shall  remain  unaltered  in  certain  speci- 
fied partlculan.  That  the  terms  of  a  statute 
proposing  a  constitutional  amendment  are  not 
•weeping  and  unlimited  is  of  no  consequence  if 
the  convention  is  snbsequentiy  called  upon  the 
lines  which  are  suggested  by  the  legislature,  and 
in  exact  conformity  with  the  will  of  the  sover- 
eign, aa  expressed  at  an  election  duly  held  in 
keeping  therewitlu  and  the  delegates  duly  diosen 
diereat  were  regularly  convened  and  organized, 
and  thereafter  framed  and  promulgated  an  In- 
stmment  whidi  is  styled  a  "Constitution  for  the 
State  of  Louisiana.^'  It  is  the  duty  of  this 
conrt  to  accept  that  instrument  as  the  organic 
law  of  the  state,  and  not  as  an  amendment  to 
an  existing  constitution. 

2.  The  accused,  who  takes  the  stand  as  a 
witness  in  his  own  behalf,  may  be  cross-exam- 
ined by  the  state,  and,  for  the  purpose  of  lay- 
ing a  basis  for  his  contrsdiction,  be  may  be  re- 
called for  additional  cross-examination.  State 
T.  Walsh,  11  South.  811,  44  La.  Ann.  1122,  af- 
lirmed. 

S.  WhQe  the  testimony  of  Jurors  will  not  be 
received  to  impeach  their  verdict,  it  does  not 
follow  that  such  testimony  will  not  be  received 
to  sustain  It  when  assailed.  If  the  Jurois  are 
aocnaed  of  misconduct,  they  most  always  show 
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fay  their  oaths,  not  only  In  their  own  vindication, 
but  in  furtherance  of  Justice,  that  they  are  not 
guilty  of  the  misconduct  charged  against  them. 

(SylUbus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Acadia;  Gill>ert  L.  Dnpr6,  Judge. 

William  Favre  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

B.  P.  Veazie  and  Philip  S.  Pugh,  for  app^ 
lant  Milton  J.  Cunningham,  Atty.  Gen.,  and 
R.  Lee  Garland,  Dist  Atty.,  for  the  State. 

WATKINS,  J.  The  defendant  was  indict- 
ed for  the  crime  of  murder,  convicted  of  maa. 
slaughter,  and  sentenced  to  seven  years'  lm> 
prlsonment  In  the  penitentiary;  and,  from 
the  verdict  and  sentence,  he  prosecutes  this 
appeal. 

1.  The  first  bill  of  exceptions  relates  to  de- 
fendant's motion  to  quash,  which  is  tmsed  on 
the  following  grounds,  viz.:  (1)  "Because  the 
pretended  constitution  of  this  state  of  1898, 
under  which  this  defendant  was  indicted  and 
now  held  for  trial,  Is  unconstitutional  and  il- 
legal, null  and  void,  for  this,  viz.  that  it  was 
passed  and  adopted  In  contravention  of  ar- 
ticle 256  of  the  constitution  of  1879,  which 
provides  that  all  amendments  shall  be  sub- 
mitted to  the  electors  for  their  approval  or 
rejection,"  etc;  and,  further,  "that  the  pre- 
tended constitution  of  1898  is  a  mere  amend- 
ment of  the  constitution  of  1879,  and  is  there- 
fore null  and  void,  never  having  been  sub- 
mitted to  the  people  as  required,  as  afore- 
said." (2)  Because— hi  the  alternative  the 
first  ground  of  the  motion  be  overrnled— the 
indictment  against  liim  is  null  and  void,  tot 
the  reason  that  the  grand  Jury  was  not  com- 
posed of  sixteen  (16)  persons,  as  provided  by 
Act  No.  00  of  1^06,  but  was,  on  the  contrary, 
composed  of  only  12  persons,  which  was  lr> 
regular,  null,  and  v(rid,  because  article  117, 
par.  2,  had  never  become  executory,  as  the 
legislature  has  made  no  provision  for  putting 
same  in  force,  by  providing  for  the  drawing 
of  Jurors  for  the  trial  of  criminal  cases  in 
conformity  therewith.  It  appears  that  the 
trial  Judge  overruled  the  motion  to  quash,  on 
grounds  similar  to  those  stated  by  him  in  the 
case  of  State  v.  Wimberly  (now  pending  before 
this  court)  26  South.  1036;  and  as  the  follow- 
ing is  given  in  the  t>!ll,  which  Is  signed  by  the 
Judge,  as  a  fair  synopsis  of  those  reasons,  we 
will  extract  same  therefrom,  viz.:  (1)  "That 
the  act  calling  the  convention  was  in  the  na- 
ture of  a  proposition  submitted  to  the  people 
as  to  whether  or  not  a  convention  should  be 
held,  and,  if  held,  that  it  should  be  held  as 
provided  In  the  art,—*  feature  of  which  was 
that  it  would  not  have  to  submit  its  work  to 
the  people.  When,  therefore,  the  people  vot- 
ed to  hold  a  convention,  they  declared  that  it 
should  be  held  and  adopted  without  submis- 
sloii  to  the  i)eople,  as  had  been  specially  pro- 
vided for  in  the  act  calling  same  together." 
(2)  "The  grand  Jury  indicting  the  accused 
was  the  only  grand  Jury  that  could  have  in- 
dicted blm.   That  portion  of  article  117  of  the 
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constitntlon  [relating  to  grand  Juries]  went 
Into  effect  upon  the  adoption  of  tbe  constita- 
tlon,  as  has  already  been  thrice  decided,"  etc. 

The  first  proposition  rests  upon  tlie  hy- 
pothesis that  the  instrument  framed  by  the 
constitutional  convention  of  1898  Is  a  mere 
amendment  to  the  constitution  of  1879,  and, 
not  having  been  submitted  to  the  people  for 
their  ratification  or  rejection  thereof,  same  is 
null  and  void.  If  It  be  an  amendment,  coun- 
sel's proposition  is  undoubtedly  correct;  but 
we  think  It  is  manifestly  incorrect.  The  prin- 
cipal contention  of  counsel  in  favor  of  bia 
theory  is  that  the  legislative  act,  which  pro- 
posed the  convention  scheme,  suggested  cer- 
tain restrictions  to  be  placed  upon  the  dele- 
gates to  be  thereto  accredited,  when  In  con- 
vention assembled,  and  that,  in  consequence 
thereof,  certain  provisions  of  the  constitution 
of  1879  were  left  in  full  force;  hence  the 
present  constitution  is  essentially  an  amend- 
ment thereof.  Taking  a  comprehensive  view 
of  the  question,  the  exact  converse  of  that 
proposition  would  seem  to  be  the  correct  one; 
for,  in  general  acceptation,  a  proposed  con- 
stitutional amendment  is  a  legislative  sug- 
gestion that  certain  specified  things  be  done 
through  the  instrumentality  of  a  vote  of  the 
people,  whereby  a  change  is  effected  in  the 
organic  law,  and  not  that  the  constitution 
remain  unaltered  in  certain  specified  particu- 
lars. That  the  terms  of  the  statute  propos- 
ing a  constitutional  convention  were  not  im- 
limlted  and  Sweeping  would  seem  to  make  no 
practical  difference,  as  the  cmventlon  was 
called  upon  the  lines  which  were  suggested 
by  the  legislature,  and  in  exact  conformity 
with  the  will  of  the  sovereign,  as  expressed 
at  an  Section  duly  held  in  keeping  there- 
with, and  the  delegates  duly  chosen  thereto 
were  regularly  convened  anif  organized,  and 
thereaftw  framed  and  promulgated  an  instru- 
ment which  la  styled  a  "Constitution  for  the 
State  of  Louisiana."  We  deem  it  to  be  our 
duty  to  accept  that  Instrument  as  the  organ- 
ic law  of  the  state,  without  any  hesitation  or 
resort  to  any  refined  distinctions  or  subtle  ar- 
gument on  the  question;  and,  thus  accepting 
same,  it  Is,  In  our  opinion,  exactly  what  it 
purports  to  be^— a  constitution,— and  not  an 
amendment  to  an  existing  constitution. 

With  regard  to  the  second  proposition  of  the 
motion,  to  the  effect  that  the  grand  Jury  who 
found  and  returned  the  indictment  was  only 
composed  of  12  persons,  in  keeping  with  the 
provisions  of  article  117  of  the  constitution  of 
1898,  and  therefore  null  and  void,  for  the 
reason  that  no  statute  had  been  enacted  put- 
ting same  in  force,— the  provisions  thereof  not 
being  self-operative,— we  need  only  advert  to 
the  fact  that  we  have  decided  otherwise  in 
State  V.  Caldwell,  50  T^a.  Ann.  666,  23  South. 
869,  wherein  Mr.  Justice  Blandiard,  speaking 
for  the  court,  said:  "The  article  117  of  the 
constitution  is  self-operative,  as  shown  by  Its 
terms,  which  declare  that  its  provisions  shall 
go  Into  effect  on  the  adoption  of  this  con- 
stltutloo."    We  have  no  doubt  of  tbe  correct- 


ness of  the  ruling  of  the  trial  Judge  In  over- 
ruling the  motion  to  quash. 

2.  The  second  bill  of  exceptions  relates  to 
certain  testimony  which  was  offered  on  tbe 
part  of  the  state  In  rebuttal,  and  to  which  the 
defendant,  by  counsel,  objected  and  excepted. 
The  statement  made  in  the  bill  is  of  the  fol- 
lowing purport,  viz.:  That,  after  the  defense 
had  closed  Its  evidence  In  chief,  the  district  at- 
torney Introduced  a  witness  in  rebuttal,  by 
whom  he  proposed  to  impeach  the  credibility 
of  the  defendant,  who  had  been  interrogated 
as  a  witness  in  his  own  behalf,  by  making 
proof  ot  previous  contradictory  statements  in 
relation  to  the  subject-matter  of  the  prosecu- 
tion; and  that  upon  defendant's  counsel  hav- 
ing entered  the  objection  that  this  testimony 
was  inadmissible,  for  the  reason  that  a  proper 
basis  had  not  been  laid  therefor,  by  attracting 
tbe  attention  of  the  witness  thereto  when  he 
was  on  the  stand,  the  trial  Judge  sustained  the 
same,  and  refused  to  permit  the  introduction 
of  the  incriminating  evidence,  but  no  bill  of 
exceptions  was  retained  on  behalf  of  the  state 
thereto.  That  thereupon  the  district  attorney 
moved  the  court  to  recall  the  defendant,  and 
replace  him  upon  the  stand  as  a  witness,  for 
further  and  additional  cross-examination  by 
the  state,  so  as  to  enable  the  state  to  put  him 
upon  due  notice  of  its  Intention  to  prove  by 
another  witness  the  aforesaid  incriminating 
facts,  by  attracting  his  attention  thereto;  and 
to  that  proceeding  the  defendant,  by  counsel, 
objected,  on  the  following  grounds,  viz.:  (1) 
Because  the  attention  of  the  defendant,  Favre, 
was  not  attracted  to  the  alleged  contradictory 
statements  while  he  was  on  the  stand  and  un- 
der cross-examination  as  a  witness  In  his  own 
behalf;  (2)  that  it  was  too  late  for  the  state  to 
attempt  the  introduction  of  such  evidence  for 
the  first  time  In  rebuttal,  and  that  it  was  also 
too  late  for  the  state  to  recall  a  witness  for 
the  defense,  especially  tbe  accused,  for  tbe 
purpose  of  Impeaching  bis  testimony.  (3) 
That  the  incriminating  statement  that  is  im- 
puted to  the  defendant  instead  of  being  mere- 
ly matter  of  Impeachment,  was  in  the  nature 
and  character  of  a  voluntary  confession,  "be- 
cause it  went  directly  to  qualify  the  act  of 
killing  charged  In  the  bill  of  Indictment,  and 
to  show  (If  It  be  true)  that  the  defendant  acted 
through  malice."  (4)  Because  the  state,  hav- 
ing subixBuaed  "the  witness  Walter  Heath, 
and  he  being  present  in. court  throughout  the 
trial,  and  having  been  examined  in  chief  by 
the  district  attorney,  and  the  district  attorney 
behig  aware  of  the  testimony  to  be  given  by 
the  witness,  had  no  right  to  hold  up  the  par- 
ticular fact,  decline  to  place  it  before  the 
Jury  (in  the  course  of  this  witness'  examina- 
tion) in  chief,  and  use  same  in  rebuttal  after 
both  sides  had  closed  their  case  in  chief."  (5) 
"Because,  under  article  11  of  the  constitution 
of  1898,  the  state  had  no  right  to  place  the 
accused  on  the  stand,  and  compel  him  to  give 
evidence  against  himself,  in  a  criminal  case 
of  this  nature."  The  trial  Judge  overruled  an 
of  the  aforesaid  objections,  and  the  defeAd- 
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anf  a  oomud  retatned  a  bfil  of  exe^tiona,  the 
following  reasona  being  assigned  by  him  for 
hta  ruling,  viz.:  "Because  the  evidence  was 
strictly  in  rebnttal.  The  state  had  pot  Walter 
Heath  on  the  stand,  and  he  was  told  to  go  on 
and  state  all  he  had  beard  and  seen  at  the 
dlfflcnlty  which  resulted  in  the  death  of  the 
deceased.  This  the  witness  did.  The  state 
could  not  anticipate  the  defense  the  accused 
was  going  to  set  up.  When,  however,  he  took 
the  stand,  and  testified.  In  his  own  behalf, 
among  other  thlnga,  his  regret  at  what  had 
occurred,  bis  endeavors  to  relieve  the  wound- 
ed man  in  caring  for  him  after  Inflicting  the 
blow  from  which  death  was  said  to  have  re- 
sulted, and  other  statements  of  like  nature, 
surely  the  state  had  a  right  to  rebnt  proof  of 
this  fact  by  showing  that  after  the  occurrence, 
when  the  witness  called  the  attention  of  the 
accused  to  his  victim's  condition,  be  emtrioyed 
the  remarks  which  be  is  said  to  hare  made. 
The  district  attorney  stated  at  the  time  that 
knowledge  of  the  rebuttal  evidence  bad  only 
come  to  his  knowledge  since  the  defendant  bad 
testified.  It  Is  elementary  that,  for  the  pur- 
pose of  contradicting  a  witness,  he  may  be 
recalled  la  order  that  his  attention  be  directed 
to  the  time  and  place  of  the  statements  or  Cir- 
cumstances that  are  attributed  to  him.  And 
thia  mle  applies  as  well  to  a  defendant  tes- 
tifying In  bis  own  behalf.  He  then  becomes  an 
ordinary  witness,  and  the  alleged  prohibition 
as  to  his  constitutional  right  cannot  avail  blm," 
etc.  The  incriminating  statement  which  Is 
made  the  subject  of  this  discussion,  as  it  Is  In- 
coiporated  in  the  bill  of  exceptions,  to  of  the 
following  tenor,  viz.:  "That,  shortly  after  the 
aUeged  fatal  blow,  he  [the  witness  Heath]  had . 
heard  [the  defendant]  Favre  say,  referring  to 

the  deceased,  'D n  blm;  let  blm  die;  I  will 

pray  for  him.' "  From  the  foregotaig  state- 
ment it  appears  that  the  defendant's  objectiona 
are  (1)  that  the  state  had  not  the  right  to  re- 
call him  aa  a  witness  In  rebuttal  at  all;  (2) 
and.  If  It  be  conceded  that  the  state  had  the 
right,  that  it  was  too  late  to  attempt  an  ezer- 
dae  of  that  right  on  rebuttal  for  the  first  time; 
(3)  that  the  testimony  sought  to  be  elicited 
from  the  witness  was  testimony  In  chief,  and 
should  not  have  been  withheld  until  after  the 
defendant  had  closed  his  case.  In  argument 
and  brief,  counsel  urge  the  further  objection 
that  the  district  attorney  had  failed.  In  the 
opening  of  his  case,  to  make  any  affirmative 
proof  of  malice  in  the  perpetration  of  the  hom- 
icide by  the  defendant;  that  he  sought,  by 
means  of  the  testimony  objected  to,  to  supply 
the  want  of  It  on  rebuttal,  contrary  to  all 
rules  of  evidence;  but  nothing  of  that  kind 
appears  in  the  bill  of  exceptions. 

The  first  two  propositions  are  fully  met  and 
answered  by  the  opinion  of  this  court  In  State 
V.  Walsh,  44  La.  Ann.  1122,  11  South.  811, 
wherein  the  same  question  was  examined  and 
decided.  From  that  ophilon  we  make  the  fol- 
lowing extract,  viz.:  "One  of  the  defendants 
had  testified.  The  day  after  he  had  been  dis- 
charged aa  a  witness,  he  was  te-examlned  by 


the  state.  The  district  attorney  stated  to  the 
court  that  he  desired  to  have  the  accused  called 
for  the  purpose  of  laying  a  foundation  for  a 
contradiction.  The  defendant's  counsel  ob- 
jected, and  assigned  as  reason  that  the  accused 
had  been  a  witness  in  his  own  behalf;  *  •  • 
that  he  had  testified,  and  had  been  cross-ex- 
amined, and  his  examination  closed;  that  he 
could  not  be  recalled  to  be  re-examined."  The 
only  objection  was  "that  the  assistant  district 
attorney  could  not  place  upon  the  stand  an  ac- 
cused person  for  any  purpose,  and  particularly 
after  said  accused  had  testified  and  retired  from 
the  witness  stand."  The  opinion  then  makes 
reference  to  similar  statutes  of  other  states  al- 
lowing accused  persons  to  testify  in  their  own 
favor,  and  says:  "It  is  generally  stated  that  If 
an  accused  chooses  to  waive  the  constitutional 
protection  in  his  tavor,  and  become  bis  own 
witness,  he  may  be  recalled  as  any  other  vrit- 
ness  In  this  case.  He  may  be  examined  and 
cross-examined.  Impeached  and  corroborated," 
etc.  That  was  the  Interpretation  this  court 
placed  upon  the  phrase  "that,  if  the  accused 
avails  himself  of  this  privilege,  be  shall  be  sub- 
ject to  all  the  rules  that  apply  to  other  witness- 
es," etc.    Act  1888,  No.  29,  |  2. 

With  regard  to  the  third  proposition,— that 
the  testimony  sought  to  be  elicited  from  the 
witness  in  rebuttal  was  evidence  which  sboidd 
have  been  introduced  In  chief,— It  is  sufficient 
to  say  that  the  Jurisprudence  of  this  Court  on 
that  question  Is  to  the  effect  that,  while  that  to 
the  general  rule  of  evidence,  It  must  yield  In  Its 
application  to  the  sound  discretion  of  the  trial 
Judge,  which  win  not  be  disturbed  except  In 
extreme  cases.  State  v.  Praett,  49  La.  Ann. 
28S,  21  South.  842;  State  v.  Spencer,  45  la. 
Ann.  1,  12  Soutb.  1S5.  The  circumstances 
which  are  related  in  the  transcript  sufficiently 
support  the  ruling  of  the  Judge,  and  we  ap- 
prove same. 

8.  The  fourth  bill  of  exceptions  relates  to 
the  ruling  of  the  trial  Judge  disallowing  a  mo- 
tion for  a  new  trial,  and  the  admission  of  the 
testimony  of  a  petit  Juror,  the  tendency  of 
whicb  was  to  sustain  the  verdict,  and  dis- 
pute and  deny  the  correctness  of  the  averment 
of  the  motion  for  new  trial.  The  statement  of 
the  bin  Is  that  the  district  attorney,  on  the 
trial  of  the  motion,  placed  on  the  stand  one 
of  the  Jurors  who  had  participated  in  the  trial 
of  the  cause,  by  whom  he  sought  to  disprove 
the  allegation  of  the  motion  to  the  effect  that 
he  (the  aforesaid  Juror)  had,  previous  to  the 
trlai  made  a  bet  upon  the  result  of  the  trial, 
and  was  therefore  "biased,  prejudiced,  and  un- 
fit to  serve  as  a  Juror";  that  defendant,  by 
connsd,  objected  to  any  and  all  testimony  by 
said  Juror  as  a  witness,  on  the  ground  that  he 
could  neither  impeach  nor  affirm  his  verdict 
It  Is  conceded  that  the  rule  of  Jurisprudence  i> 
that  a  Juror  who  participated  in  the  trial  can- 
not be  listened  to,  to  Impeach  bis  verdict;  and 
the  argument  is  that  the  legal  corollary  of  thai 
rule  to  that  he  camiotbe  heard  to  testify  to  the 
correctness  of  bis  verdict  when  same  to  attadc- 
«d;  that  being  charged  with  iocompetency  and 
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unfitness  to  be  a  Juror  is  equivalent  to  char- 
ging tbe  Illegality  of  his  rerdlct.  We  have 
been  cited  to  no  adjudication  of  this  court  on 
this  question,  and  we  know  of  none;  but,  rea- 
soning from  analogy,  we  are  of  opinion  that 
the  contrary  la  true.  It  would  certainly  be 
against  public  policy  to  allow  a  Juror,  by  hia 
own  sworn  statement,  to  impeach  his  own 
verdict,  and  such  Is  the  sense  of  all  authori- 
ties. 2  Thomp.  Trials,  (  2618.  But  that  au- 
thor states  that  this  rule  "does  not  extend  to 
matters  taking  place  out  of  court"  Id.  f  2619. 
He  formulates  the  general  rule  tbna:  "While 
the  testimony  of  Jurors  will  not  be  received 
to  Impeach  their  verdict,  it  does  not  follow  that 
such  testimony  will  not  be  received  to  sustain 
It  when  assailed.  If  the  Jurors  are  accused  of 
misconduct,  they  must  always  show  by  their 
oaths,  not  only  In  their  own  vlndlcatloii,  but 
in  fivtherance  of  Justice,  that  they  are  not 
guilty  of  the  misconduct  charged  against 
them."  Id.  {  2623.  State  v.  Dumphey,  4 
Minn.  438  (Gil.  340);  Hackley  v.  Hastie,  3 
Johns.  252;  Taylor  t.  Greely,  3  Me.  204;  Peo- 
ple r.  Hunt,  68  CaL  430;  Cannon  v.  State, 
S  Tex.  81;  Barlow  v.  State,  2  Blackf.  114; 
Stanton  t.  State,  18  Ark.  817;  State  ▼.  Under- 
wood. 67  Mo.  40;  State  v.  Hascall.  6  N.  H. 
862;  Farrer  t.  State,  2  Ohio  St  64.  The  rule 
seems  to  very  generally  obtain  in  other  courts 
of  the  country,  and  we  can  see  no  reason  why 
It  should  not  be  applied  in  this  court  The  par- 
ticnlar  objection  which  was  urged  against  the 
verdict  is  that  one  of  the  Jurors  accepted  a  bet 
on  the  prospective  result  of  the  trial,  and  was 
consequently  disqualified  to  participate  there- 
in, because  he  was  necessarily  biased  In  Judg- 
ment; and  the  argument  of  defendant's  conn- 
•d  Is  that  the  particular  Juror  was  disqualified 
and  Incompetent  to  sustain  by  his  own  evidence 
his  qualification  as  a  Juror,  on  the  trial  of  an 
application  for  new  trial  on  the  ground  of  his 
disqualification  on  that  account  The  trial 
Judge  overruled  the  objection  properly. 

4.  The  last  bill  of  exceptions  relates  to  a  re- 
quested special  charge,  which  is  couched  In  the 
following  terms,  viz.:  "We  ask  the  court  to 
charge  that  if  the  Jury  believe  from  tbe  evi- 
dence that  the  deceased  died  from  the  eflTects  of 
wounds  caused  by  falling  against  a  door  or 
agabist  the  floor,  or  from  a  tumor,  or  from  a 
fall  on  the  sidewalk,  or  the  Jolting  in  a  dray, 
or  from  general  neglect  or  from  any  or  all  of 
the  above  causes,  then  you  are  bound  to  acquit 
the  accused."  The  trial  Judge  gave  the  charge 
requested,  with  the  following  modification, 
viz.:  "But  I  charge  you.  In  connection  there- 
with, that  if  you  find  from  the  evidence  that 
be  [the  deceased]  died  from  wounds,  or  a 
wound  Inflicted  by  Hodges  when  Favre  was 
acting  in  concert  with  him,  then  they  are  both 
guilty;  that  Is  to  say,  Favre  is  equally  guilty 
as  if  he  had  himself  dealt  the  fatal  blow,  if  he 
was  at  the  time  present  aiding  and  abetting 
Hodges  in  the  giving  of  the  blow  from  which 
the  deceased  came  to  his  death."  The  objec- 
tion urged  to  the  foregoing  modification  of  the 
defendant's  requested  special  charge  Is  that  It 


was  misleading,  and  not  a  fun  and  accurate  ex- 
position of  the  law  bearing  on  tbe  subject-mat- 
ter in  controversy.  We  entertain  a  contrary 
view,  and  regard  the  same  as  accurate  and 
sufficient  and  approve  of  the  ruling  of  the 
Judge.  ■  An  attentive  examination  of  all  the 
bills  of  exceptions  has  satisfied  us  that  it  dis- 
closes no  reversible  error.    Judgment  affirmed. 


(a  La.  Ann.  SOO). 
STATE!  ex  rel.  BROUSSARD  et  al.  t,  VOOR- 
HIBS,  Judge.    (No.  12,990.) 

(Supreme  Court  of  Louisiana.    Dec.  19,  1S98.) 
DUTBIOT  CODBTS— Appbllatk  JuBisoionoH— Cm- 

TIOBABI— PbOHIBITIOH. 

1.  Article  126  of  the  constitution  of  1898 
only  confers  appellate  Jurisdiction  on  district 
courts  from  judgments  of  Justices  of  the  peace 
in  criminal  matters. 

2.  Possessing  no  appellate  Jurisdiction  over 
Judgments  of  a  jnstice  of  the  peace  for  the 
amount  of  one  dollar  or  less,  a  district  Judge 
is  without  constitutional  warrant  to  place  an 
interpretation  thereon  inconsistent  with  the 
plain  terms  and  tenor  thereof. 

On  Rehearing. 

1.  Article  111  of  the  constitution  of  1898  pro- 
vides that  Judgments  In  civil  causes  are  appeal- 
able from  magistrates'  courts  to  the  district 
courts,  without  regard  to  the  amount  in  dispute. 

2.  But  Judgments  rendered  by  Justices  of  the 
peace  more  than  12  months  prior  to  the  adop- 
tion of  that  constitution  are  not  affected  by 
the  provisions  of  that  article,  not  even  where 
BQch  judgments  are  involved,  or  sought  to  be  af- 
fected, in  proceediuES  for  prohibition  and  cer- 
tiorari applied  for  in  the  district  court  since 
the  adoption  of  the  constitution  of  1898. 

8.  A  district  Judge  may  Issue  writs  of  certio- 
rari to  justices  of  the  peace  only  in  aid  of  his 
appellate  jarisdlction,  and  he  transcends  his 
authority  when.  In  a  case  In  which  be  has  no 
appellate  jurisdiction,  be  interprets  the  judg- 
ment therein  rendered  to  mean  that  a  certain 
one  of  the  defendants  is  not  liable  under  tbe 
judgment 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
R.  F.  Broussard  and  another,  for  writs  of 
certiorari  and  prohibition  directed  to  the  Hon- 
orable Felix  Yoorhies,  Judge  of  the  Nineteenth 
Judicial  district  parish  of  Iberia.  Writs  made 
peremptory. 

Foster  &  Broussard  and  J.  L.  Haase,  for  re- 
lators.   Felix  Yoorhies,  pro  ae. 

WATKINS,  J.  This  controversy  grows  out 
of  the  proceeding  in  the  respondent's  court  en- 
titled "State  ex  reL  Gonsoulln  v.  J.  A.  Babin, 
Justice  of  the  Peace,  et  aL;"  the  complaint 
of  relators  In  this  proceedhig  being  that  re- 
spondent therein,  In  effect  annulled  and  re- 
versed Judgments  of  said  Justice,  of  which  be 
possessed  neither  supervisory  nor  appellate 
Jurisdiction,  and  in  violation  of  their  rights  as 
plaintiffs  and  appellees  in  respondent's  court 
The  history  of  this  litigation  is  fuUy  related 
hi  State  ▼.  Yoorhies,  49  La.  Ann.  1717,  23 
South.  107.  It  appears  from  our  opinion  In 
that  case  that  relators  herein  instituted  suit 
and  obtained  Judgment  against  the  relator  (In 


Digitized  by 


Google 


La.) 


STATE  T.  VOOEHUES. 


97 


State  ez  reL  Gonsonlln  r.  Babin,  Justice)  for 
the  sum  of  $76,  which  was  appealed  to  the 
coutt  of  the  respondent  in  this  proceeding,  and 
that  said  respondent  first  rendered  a  Judgment 
reversing  that  appealed  from,  at  plaintiffs' 
costs,  and  remanding  same  for  execution,  and 
thereafter  so  amended  said  decree  as  to  allow 
plaintiffs  therein  (relators  here)  to  make  the 
cane  growers  parties  to  the  suit,  contradictori- 
ly with  whom  the  proceedings  were  to  be  car- 
ried on;  this  decree  closing  with  the  phrase, 
viz.:  "The  court  therefore  grants  the  new 
trial  for  the  purpose  of  remanding  the  cause 
to  the  lower  court  for  further  proceedings." 
It  further  appears  therefrom  that,  on  the  re- 
turn of  said  cause  to  the  Justice  cotvt,  the 
plaintiffs  therein  (relators  here)  voluntarily 
discontlnned  same  by  entering  nonsuit,  and  im- 
mediately thereafter  Instituted  143  snits  before 
the  same  Justice  of  the  peace,  in  each  of  which 
one  of  the  cane  growers,  and  the  original  de- 
fendant, Oonsoulln,  were  made  co-defendants  In 
solldo  (the  said  cane  growers  being  the  same 
persons  who  are  referred  to  in  the  respondent's 
aforesaid  decree);  that  In  each  one  of  those 
salts  the  amotmt  In  controversy  was  below 
the  lower  limit  of  the  respondent's  appellate 
Jurisdiction,  and  In  each  of  same  an  absolute 
Judgment  was  rendered  by  said  Justice  of  the 
peace  for  the  amounts  respectively  demanded 
against  both  defendants  In  solldo,  and  for 
coats;  that,  at  this  stage  of  the  proceedings, 
Oonsoulln  applied  to  the  respondent  Judge 
herein,  in  the  case  entitled  "State  ez  reL  Gon- 
sonlln V.  Babln,  Justice,"  for  writs  of  cer- 
tiorari and  prohibition,  npon  the  allegation 
that  the  respondent  Babln,  justice,  had  ren- 
dered the  aforesaid  143  judgments  In  direct 
disregard  and  violation  of  his  own  decree  re- 
manding the  cause  as  aforesaid,— alleging  that 
be  had  enjoined  the  execution  of  the  judg- 
ments In  said  suits  In  said  justice  court,  and 
that  his  injunction  had  been  dissolved;  that, 
at  this  stage  of  the  proceedings,  relator  Babin 
applied  to  this  court  for  certloiarl  and  prohibi- 
tion, on  the  ground  that  the  respondent's  court 
was  without  Jurisdiction  to  entertain  Gon- 
soulln's  application,  because  he  had  no  appel- 
late jurisdiction  of  the  suits  and  judgments 
he  complained  of.  It  further  appears  from  our 
aforesaid  opinion  that  we  held  as  follows,  viz.: 
•The  district  court  having  the  power  to  super- 
vise Its  own  judgments,  and  the  case  of  R.  F. 
and  J.  C.  BrouEsard  v.  Adrlen  Gonsoulln  hav- 
ing been  before  it,  and  a  Judgment  therein 
rendered,  we  think  It  was  within  the  compe- 
tency of  that  court,  on  the  application  to  It 
of  the  defendant  Gonsoulln,  declaring  that 
the  Judgment  In  question  was  being  executed 
tn  a  manner  different  from  its  terms,  or  that 
It  was  being  actively  violated  by  the  Justice 
conrt  wherein  It  originated,  and  to  which  It 
■was  remanded,  to  order  the  justice  of  the 
peace  to  send  up  his  records  for  examination, 
•with  a  view  of  ascertaining  what  the  legal 
situation  was,  to  the  end  that  such  action 
should  be  taken  as  the  law  and  the  facts  of 
the  case  authorized,  and  that  It  was  the  duty 
25S0.-7 


of  the  Justice  to  oomplj  wKh  that  order. 
Whether  the  district  court  would  be  justified 
or  warranted,  after  examination.  In  making 
writs  of  certiorari  or  prohibition,  which  It 
caused  to  Issue  to  the  justice,  peremptory  In 
a  particular  case.  Is  a  different  question  from 
whether  It  had  jurisdiction  to  simply  make 
Inquiry  thrc^ugh  such  writs  into  the  subject- 
matters  complained  of.  Jurisdiction  Is  the 
power  to  judge.  It  Includes  the  power  to 
judge  wrongly  as  well  as  rlghUy.  We  do 
not  think  relator  warranted  In  asking  relief 
at  our  hands  in  the  present  situation  of  affairs. 
The  district  court  having  power  to  send  writs 
of  certiorari  and  prohibition  to  Justices  of  the 
peace  In  a  certain  class  of  cases,  when  Its 
Jurisdiction  to  that  end  has  been  Invoked  In  a 
particular  case,  as  being  one  of  that  character, 
they  are  entltied  to  issue  tentative  writs,  and 
to  primarily  determine  whether  that  Jurisdic- 
tion legally  extends  to  the  ultimate  affording 
of  the  relief  asked.  Belator  had  a  right  to 
raise  the  issue  be  did  as  to  the  power  of  the 
district  court,  and  to  have  that  court  pass  on 
that  exception;  but  none  the  less  he  should 
have  produced  and  submitted  his  records  as 
ordered,  and  made  his  return  or  answer,  and 
enabled  the  issues  raised  to  be  determined. 
Should  the  [judge]  reach  an  Illegal  conclusion 
as  to  his  powers  and  duties  In  the  particular 
case,  it  will  be  time  enough  to  have  recourse 
to  this  court.  State  v.  Judge  First  Dlst  Ct, 
45  La.  Ann.  1206,  14  South.  73."  In  pursu- 
ance of  the  foregoing  Instructions,  and  very 
careful  and  guarded  Interpretation  of  the  law, 
the  respondent  herehi  proceeded  with  the  trial 
and  determination  of  the  aforesaid  cause  In 
his  court,  entitied  "State  ex  rel.  Gonsoulln  v. 
J.  A.  Babln,  Justice  of  the  Peace;"  and  It  is 
of  his  finding  and  judgment  In  that  case  that 
the  relators,  as  plaintiffs  and  appellees  In  the 
sundry  cases  on  appeal  In  his  court,  make 
complaint,  and  demand  relief  at  the  hands  of 
this  court  They  make  extracts  from  the  re- 
spondent's decree,  and  broadly  allege  "that  in 
rendering  said  judgment  the  district  judge  Is 
in  fiagrant  violation  of  the  law  and  constitu- 
tion of  the  state,  and  after  admission  on  his 
part  that  he  could  entertain  no  jurisdiction 
under  procedure  for  writs  of  certiorari  and 
prohibition,  except  In  aid  of  his  appellate  Juris- 
diction, reversed  the  judgments  of  the  justice 
of  the  peace,  and  at  the  same  time  dissolved 
his  own  writs  primarily  issued." 
•  The  portion  of  the  judgment  of  which  the 
relators  complain  is  as  follows,  viz.:  "A 
careful  examination  of  the  books  of  the  [re- 
spondent] shows  that  the  court  has  made  a 
serious  mistake  concerning  the  judgments 
rendered  by  [him]  In  the  143  cases  of  R.  F. 
Broussard  et  al.  v.  Adrlen  Gonsoulln,  the  re- 
lator, and  others.  In  its  former  decree  the 
court  stated  that  only  two  of  these  cases  had 
been  finally  adjudicated  upon,  and  that  In  the 
141  remaining  cases  new  trials  had  been 
granted.  •  •  •  This  was  error.  In  all 
these  cases  the  new  trials  have  been  refused, 
and  as  a  sequence  Oieorigincd  Judgment*  ren- 
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dered  remain  unaltered.  A  Jadgment  render- 
ed Is  revised  or  amended  by  the  granting  of 
a  new  trial.  The  refusal  to  grant  a  new  trial 
leaves  the  judgment  rendered  unchanged. 
Code  Prao.  arts.  657,  563.  It  follows  from  this 
t?iat  there  is  no  personal  judgment  against  the 
relator  [Oonsoulin],  except  for  the  two  per 
cent,  retained  by  him  for  his  io-defendants 
against  whom  only  there  is  an  absolute  judg- 
ment,  with  costs.  It  follows  again  from  this 
that  the  [respondent]  has  complied  with  the 
order  of  this  court  by  relieving  relator  [Gton- 
Botdln]  of  all  personal  liability  in  this  matter, 
and  that  there  is  no  necessity  for  the  vmts 
of  certiorari  saed  out  in  this  case."  (Oar 
Italics.)  Particular  attention  la  directed  to 
the  italicized  portions  of  the  Judgment  On 
this  point  the  statement  of  the  relators  Broua- 
sard  is  aB  follows,  viz.:  "That,  your  relators 
availing  themselves  of  the  law,  the  said  case 
was  dismissed  by  them  in  the  Justice  court, 
and  new  suits  instituted,  after  the  costs  [of 
the  first  suit]  had  been  paid,  against  Adrlen 
Oonsoulin  and  the  said  143  cane  growers, 
each  for  the  sum  due  by  them  under  said  con- 
tract; that  before  the  trial  of  the  said  cases 
the  said  Adrlen  Gonsoulin  and  each  of  said 
cane  growers  appeared  In  court  and  filed  a 
general  denial;  that,  upon  trial  had,  Judgment 
was  rendered  against  each  of  the  said  cane 
growers  and  the  said  Adrlen  Gonsoulin  In  sol- 
ido,  and  in  favor  of  your  relator,  in  each 
and  every  one  of  said  143  suits;  that  in  none 
of  said  cases  was  there  an  amount  involved 
sufficient  in  law  to  authorize  an  appeal  to  the 
district  court;  that,  after  Judgment  had  [been 
obtained]  by  your  relators  In  said  143  suits, 
the  said  Adrien  Oonsoulln  appealed  each  and 
every  me  of  them  to  the  district  court; 
•  •  •  that,  when  attempt  was  made  by  re- 
lators to  execute  said  Judgments,  resort  was 
had  by  said  Adrlen  Gonsoulin  to  the  district 
court,  through  writs  of  certiorari  and  pro- 
hibition," etc. 

On  this  state  of  the  record,  relators  com- 
plain of  the  respondent's  decree,  that,  not- 
withstanding he  has  no  appellate  Jurisdiction 
of  any  one  of  said  143  Judgments,  and  for 
that  reason  no  Jurisdiction  to  alter,  amend, 
revise,  or  change  any  one  of  them  in  the 
slightest  particular,  he  has,  under  the  pretext 
of  interpreting  them,  actually  annihilated 
them  all,  altogether,  by  holding  that  they  do 
not  adjudge  Gonsoulin  personally  to  pay  said 
sums  and  costs,  whereas  the  Judgments 
themselves  show  an  exactly  contrary  state  of 
facts.  In  the  case  of  State  v.  Voorhies,  49 
La.  Ann.  1717,  28  South.  107,  from  which  we 
have  made  extracts,  the  position  was  talten 
and  response  made  that  the  respondent  pos- 
sessed appellate  Jurisdiction  of  the  original 
case  of  relators  against  Oonsoulln,  and  that 
In  the  exercise  of  that  appellate  Jurisdiction 
he  bad  reversed  the  personal  Judgment  which 
had  been  rendered  in  the  Justice  court,  and  re- 
manded same  to  the  said  court,  with  instruc- 
tions to  make  the  143  cane  growers  parties 


thereto.  In  the  case  of  State  ex  rel.  Gon- 
soulin V.  Babln,  Justice  of  the  Peace,  In  re- 
spondent's court,  relator's  complaint  proceed- 
ed on  the  theory  that  in  point  of  fact  the  143 
Judgments  which  had  been  rendered  against 
him  were  the  same  as  the  original  Judgment. 
But,  from  the  foregoing  extracts  from  the  de- 
cree of  the  respondent  in  that  case,  it  clearly 
appears  that  he  abandons  that  theory  alto- 
gether, and,  admitting  that  the  original  suit 
had  been  discontinued  in  the  Justice  court, 
and  143  distinct  and  different  suits  had  been 
instituted  therein  in  its  stead,  and  tliat  sep- 
arate and  unapi)ealable  Judgments  had  been 
therein  rendered,  and  appealed  to  his  court, 
he  places  his  Judgment  exclusively  upon  an 
interpretation  of  said  decrees;  and  finding 
that  same  are  not  personal  Judgments  against 
Adrlen  Gonsoulin,  and  for  that  reason  in  ex- 
act conformity  with  his  decree  in  the  original 
suit,  be  dismisses  GonsouUn's  writ  as  unnec- 
essary. In  order  to  see  what  is  the  form  ot 
those  Judgments,  we  transcribe  one  of  them, 
for  the  purposes  of  Illustration,  viz.: 

"State  of  Louisiana,  Parish  of  Iberia. 
Third  Ward,  Justice  Court.  B.  F.  Bronasard 
et  al.  V.  Adrien  Gonsoulin  and  Antoine  Zeph- 
erlne.  (No.  231.)  For  the  reasons  urged  In 
the  motion  for  new  trial,  the  Judgment  ren- 
dered herein  is  hereby  amended  so  that  there 
be  Judgment  against  Adrlen  Oonsoulln  and 
Antoine  Zepherine  in  solido  for  sixty-one 
cents,  with  costs  on  both  parties.  For  these 
reasons,  new  trial  refused.  Thus  done,  read, 
and  signed  this  8d  day  of  March,  A.  D.  1887. 
J.  A.  Babln,  J.  P. 

"March  3d  motion  of  appeal  made  and 
granted.  Appeal  bond  fixed  at  $15.00.  J.  ▲. 
Babln,  J.  P," 

(Our  italics.) 

An  examination  of  all  the  other  Judgments 
shows  that  they  are  exactly  identical  with 
the  one  above  quoted,  and  that  they  are  ren- 
dered against  the  defoidants,  Adrlen  Gonsou- 
lin and  another,  in  soildo,  "with  cost  <»  both 
parties";  the  amounts  for  which  Judgments 
are  therein  rendered  varying  from  36  cents 
to  98  cents,  the  distributive  ot  proportionate 
shares  of  the  143  cane  growers  in  the  $76 
claimed. 

To  plainly  indicate  the  precise  status  of 
those  cases,  we  make  the  following  extract 
from  the  opinion  of  the  respondent  as  Judge 
in  the  Gonsoulin  case,  viz.:  "A  careful  exam- 
ination of  the  books  produced  in  court  by  the 
respondent  [Justice]  discloses  the  fact  that 
the  143  suits  brought  by  B.  F.  Broussard  et 
al.  are  instituted  against  the  identical  par- 
ties who  have  been  ordered  by  this  court  to 
be  made  parties  in  the  case  of  R.  F.  Brous- 
sard et  aL  V.  Adrlen  Gonsoulin  (No.  76  of  the 
docket  of  the  inferior  court),  which  case  was 
remanded  by  this  court  to  the  inferior  court 
for  that  special  purpose.  It  Is  also  hi  evi- 
dence that  Instead  of  protesting  against  the 
judge's  action  in  parceling  out  the  original 
case,  No.  76,  into  so  many  cases,  and  Instead 
of  interposing  the  plea  of  res  adjudicata  in  bo 
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far  as  he  was  concerned,  the  relator  filed  a 
general  denial  and  Joined  Issue  on  the  merits 
of  each  one  (^  those  cases.  The  amount  In- 
Tolred  in  each  one  of  those  cases  was  not 
large  enough,  under  the  constitution  of  1879, 
to  give  appellate  Jurisdiction  to  this  court; 
but,  •  •  •  nnder  the  law  as  It  is  now 
(Const  1898,  art  126),  the  district  conrt  has 
appellate  Jurisdiction  of  these  141  cases." 
Hence,  in  the  two  Judgments  that  the  re- 
spondent herein  rendered  hi  the  Gtonsoulin 
case^  he  not  only  sought  to  destroy  said  143 
Judgments  in  a  proceeding  to  which  the  re- 
lators, as  plaintiffs,  were  not  made  parties, 
by  a  Judicial  interpretation,  as  they  allege, 
but  he  sought  to  shield  said  Interpretation  by 
the  supposed  appellate  Jurisdiction  which  the 
constitution  of  1898  had  conferred  upon  Jus- 
tices of  the  peace;  but  the  language  employ* 
ed  in  said  Judgments  disproves  the  respond- 
ent's decree,  to  the  effect  that  the  Justice  of 
the  peace  had  "relieved  relator  [Gonsoulln] 
of  all  personal  liability";  and  the  article  of 
the  constitution  of  1896>  on  which  he  relies, 
has  exdusive  reference  to  criminal  matters. 
It  Is  therefore  clear  that  Itossesslng  no  appel- 
late Jurisdiction  of  said  143  Judgments,  he 
was  wholly  without  power  to  annul  or  re- 
verse them;  and,  the  terms  of  said  Judg- 
ments being  idaln  and  unmlstaliable,  bis  in- 
terpretation of  them  must  yield  thereto.  In- 
asmuch as  the  req;K>ndent  herein  has  Judicial- 
ly admitted  that  the  original  suit  for  $76 
had  been  volnntarliy  discontinued  by  the  re- 
lators, and  the  143  suits  substituted  therefor, 
and  that  the  defendant  Gonsoulln  had  ap- 
peared therein  and  filed  an  answer,  and  was 
conclusively  bound  thereby,  the  theory  upon 
which  we  decided  the  case  of  State  ex  rel. 
Babln  y.  Voorhles,  Judge,  has  been  material- 
ly modified;  same  being  that  the  relator  Gon- 
soulln complained  that  the  $76  Judgment  was 
being  executed  hi  a  manner  different  from  its 
terms,  and  therefore  actively  violated,  when 
in  point  of  fact  same  had  been  set  aside,  dis- 
continued, and  altogether  abandoned,  and  the 
143  suits  and  Judgments  substituted  therefor. 
We  declined  to  grant  relator  Babln  relief  at 
that  time,  and  required  him  to  comply  with 
the  Jndge's  order,  and  send  up  his  records, 
"with  a  view  of  ascertaining  what  was  the 
legal  situation,  to  the  end  that  such  action 
should  be  taken  as  the  law  and  the  facts  of 
the  case  authorized,"  etc.  We  regarded  the 
case  presented  as  belonging  to  "that  class  or 
character  of  cases  wtilch  Justified  the  re- 
spondent therein  to  issue  tentative  writs,  and 
to  primarily  determine  whether  his  Jurisdic- 
tion legally  extended  to  the  ultimately  af- 
fording of  the  relief  asked."  But  having 
fuUy  satisfied  ourselves  that  the  respondent 
exceeded  the  bounds  of  his  Jurisdiction,  with- 
in the  limits  fixed,  (1)  in  assigning  article  126 
of  the  constitution  of  1898  as  the  source  of 
bis  appellate  Jurisdiction;  and  (2)  in  placing 
an  Interpretation  upon  the  Justice  court  Judg- 
ments that  was  wholly  unwarranted  by  their 
terms,  and  beyond  bis  constitutional  war- 


rant we  feel  bound  to  declare  his  Judgment 
Illegal  and  void  in  so  far  as  same  may  prej- 
udice or  affect  the  relators'  rights  in  any  way, 
and  to  malntahi  and  malce  peremptory  the 
writs  of  certiorari  and  prohibition.  It  is 
therefore  ordered  and  decreed  that  the  pre- 
liminary writs  of  certiorari  and  prohibition 
be  made  peremptory,  at  the  costs  of  respond- 
ent 

NICHOLLS,  C.  J.,  absent 

On  Rehearing. 

(Feb.  20,  1899.) 

BliANCHARD,  J.  In  the  opinion  hereinbe- 
fore handed  down,  It  was  held  that  the  respond- 
ent Judge  exceeded  his  authority  In  making  in- 
quiry into  the  proceedings  of  the  magistrate's 
court  culminating  in  final  Judgments  in  the 
143  suits  brought  in  that  court  by  relators 
herein  against  Gonsoulln  and  others,  for  the 
reason  that  with  respect  to  those  cases  the 
district  conrt  In  and  for  the  parish  of  Iberia 
was  not  vested  with  appellate  Jurisdiction; 
and  it  was  stated  in  that  connection  that  arti- 
cle 126  of  the  constitution  of  1898,  which 
alone  was  cited  by  respondent  as  the  source 
of  his  appellate  Jurisdiction,  did  not  bear  out 
his  contention,  since  it  only  confers  Jurisdic- 
tion on  district  courts  from  Judgments  of  Jus- 
tices of  the  peace  in  criminal  matters.  It  was 
further  held  that  respondent  Judge,  In  inquir- 
ing into  the  proceedings  in  the  magistrate's 
conrt,  had  placed  an  Interpretation  upon  the 
Judgments  rendered  there,  In  the  cases  men- 
tioned, unwarranted  by  their  terms,  and  be- 
yond his  constitutional  authority;  and  the  de- 
cree of  this  court  operating  through  its  writ 
of  certiorari,  which  had  been  Invoked,  de- 
clared the  action  of  the  respondent  Judge 
aforesaid  Illegal  and  void  in  so  far  as  the  same 
prejudiced  or  affected  relators'  rights  in  and 
to  the  Judgments  rendered  in  their  favor  in 
the  magistrate's  court  or  fettered  or  hindered 
relators  in  the  due  execution  of  said  Judg- 
ments. Accordingly,  to  this  extent  and  for 
this  purpose,  the  writs  of  certiorari  and  prohi- 
bition, which  had  issued  nisi,  were  made  per- 
manent and  peremptory  at  the  cost  of  the  re- 
spondent In  his  application  for  the  rehear- 
ing, which  the  court  granted,  he  urges  that  the 
opinion  heretofore  handed  down  misconstrues 
the  Judgment  he  had  rendered  in  the  proceed- 
ing taken  in  his  conrt  on  the  application  of 
Adrien  Gtonsoulln  for  writs  of  certiorari  and 
prohibition  against  J.  A.  Babln,  Justice  of  the 
peace,  and  gave  to  the  said  Judgment  an  ef- 
fect and  force  not  Intended  by  him.  He  In- 
sists that  the  only  Judgment  rmidered  by  him 
was  a  decree  vacating  the  writ  of  certiorari 
sued  out  by  Gonsoulln,  and  that  this  court  in 
its  opinion,  mistook  part  of  the  reasoning  pre- 
ceding his  decree  in  the  Gonsoulln  case  for  the 
decree  or  part  of  the  decree  itself,  and,  pred- 
icated on  this  error,  has  decided  the  Instant 
case  to  his  prejudice.  In  this  connection  his 
contention  Is  that  by  vacating  the  writ  of  cer- 
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tlorarl  In  the  GonsouUn  case,  he  left  the  Jus- 
tice of  the  peace  free  to  proceed  according  to 
law  In  the  143  original  cases  In  which  Judg- 
ment had  been  rendered  by  said  Justice  of  the 
peace,  and  that,  this  being  so.  he  cannot  see 
how  It  can  be  held  he  has  prejudiced  relators 
herein,  or  deprived  them  of  any  rights  they 
may  have  under  the  constitution  and  laws.  To 
determine  these  contentions  of  our  brother  of 
the  district  court.  It  Is  necessary  to  ascertain 
Just  what  he  did  decide  In  the  Gonsoulln  case, 
and  whether  or  not  he  has  Interfered  with  the 
Judgments  In  the  143  cases  In  the  magistrate's 
court,  or  hampered  or  Impeded  their  execution 
In  any  way,  and,  If  so,  to  what  extent  If 
his  determination  of  the  Gonsoulln  case  affects 
those  Judgments,  or  their  execution,  then  a 
proper  case  was  presented  to  this  court  for 
Its  supervisory  control;  for  nothing  Is  clearer 
than  that  a  district  Judge  may  Issue  writs  of 
certiorari  to  Justices  of  the  peace  only  In  aid 
of  their  appellate  jurisdiction.  State  v. 
Judge,  30  La.  Ann.  97,  1  South.  281;  State  v. 
Judge  of  Second  City  Court,  37  La.  Ann.  285. 
Under  the  constitution  of  1879,  cases  where  the 
amount  claimed  was  f  10  or  ttnder  were  not 
appealable  from  magistrates'  courts  to  the  dis- 
trict courts;  and  in  each  of  the  143  cases 
brought  by  relators  herein  in  the  magistrate's 
court  of  Justice  Babln  against  Glonsoulin  and 
others  the  amoimt  was  less  than  $10.  Those 
cases  rest  upon  the  constitution  of  1879,  for 
Judgments  In  them  all  were  rendered  on 
March  3,  1897,  while  that  constitution  was  in 
force.  While  the  constitution  of  1898  (article 
111)  provides  that  all  Judgments  in  civil  causes 
are  appealable  from  magistrates'  courts  to  the 
district  courts,  without  regard  to  the  amount 
In  dispute,  that  constitution  did  not  go  into 
effect  until  May  12,  1808,  or  more  than  14 
months  after  the  rendition  of  the  Judgments  hi 
the  143  cases  aforesaid.  It  Is  clear,  therefore, 
that  the  question  whether  or  not  the  respond- 
ent Judge  had  appellate  Jurisdiction  warrant- 
ing him  in  an  inquiry  Into  tne  proceedings  in 
the  magistrate's  court  in  the  suits  against 
Gonsoulln  and  others  there  Instituted  was  to 
be  determined  under  the  constitution  of  1879, 
and  not  that  of  1888.  And  since,  under  the 
former  constitution,  he  was  possessed  of  no 
appellate  Jurisdiction  in  any  of  those  cases,  it 
follows  that  he  could  not  lawfully  issue  his 
writ  of  certiorari  to  inquire  Into  the  proceed- 
ings leading  up  to  the  Judgments  therein  ren- 
dered, and  that  having  issued  the  same  im- 
providentiy,  and  subsequentiy  realizing  this, 
the  only  order  for  him  to  then  make,  or  Judg- 
ment to  render,  was  one  vacating  the  writ  and 
dismissing  the  proceedings  before  him.  Has 
he  done  more?  We  held  In  the  first  opinion 
handed  down  herein  that  he  had,  and  a  careful 
review  of  the  case  on  this  rehearing  has  but 
served  to  convince  us  of  the  correctness  of  the 
position  then  taken.  On  the  26th  of  Novem- 
ber, 1806,  there  was  filed  In  respondent  Judge's 
court  his  final  opinion  and  decree  in  State  ex 


rel.  Gonsoulln  ▼.  J.  A.  Babln,  Justice  of  the 
Peace;  being  the  proceeding  wherein  he  had 
Issued  his  writ  of  certiorari  to  review  the  ac- 
tion of  the  magistrate's  court  in  the  143  causes 
which  had  been  instituted  there  against  Gon- 
soulln and  others  by  relators  herein.  In  that 
opinion  he  distinctiy  held  that  in  the  143  cases 
In  the  magistrate's  court  no  personal  Judgment 
had  been  rendered  against  Gonsoulln,  "except 
for  the  2%  retained  by  him  for  his  co-defend- 
ants," and  that  ag^alnst  these  co-defendants 
only,  and  not  against  Gonsoulln,  was  there 
"absolute  Judgment  for  costs."  He  distinctiy 
held,  further,  that  the  Justice  of  the  peace  (re* 
spondent  In  that  case)  bad  compiled  with  the 
order  which  he  (the  Judge  of  the  district  court) 
bad  theretofore  Issued,  "by  relieving  relator 
[Gonsoulln]  of  all  personal  liability,"  and  for 
this  reason  he  decided  there  was  no  necessity 
for  maintaining  the  writ  of  certiorari.  Ac- 
cordingly he  discharged  the  writ,  using  this 
langfuage  (being  the  final  sentence  of  his  Judg- 
ment and  decree),  viz.:  "The  former  decree 
of  this  court,  discharging  the  writs  [of  cer* 
tlorarl  and  prohibition]  and  setting  them  aside 
at  relator's  costs,  is  therefore  correct,  and  the 
granting  of  a  new  trial  is  unnecessary  for  the 
purpose  of  confirming  the  same.  Inasmuch  as 
the  relator  [Gonsoulln]  not  being  personally 
responsible  In  those  143  cases  decided  by  the 
respondent  Judge  [the  Justice  of  the  peace] 
has  no  ground  for  complaint"  This  was  an 
Intimation,  a  warning,  a  direction  to  the  mag- 
istrate that  in  the  execution  of  the  143  Judg- 
ments rendered  by  him,  he  was  not  to  hold 
Gonsoulln  to  the  full  liability  which  the  Judg- 
ments on  their  face  imported,  and  thus  was  aa 
Interference  with  their  execution.  It  is  patent 
that  bad  the  Judge  not  thought  Gonsoulln  was 
without  personal  liability  In  the  Judgments 
rendered  in  the  143  cases,  he  would  have  made 
the  writs  permanent  And  It  is  equally  ap- 
parent that  he  could  not  reach  a  conclusion  aa 
to  bis  liability  or  nonliability  without  Inter- 
preting and  passing  upon  the  143  Judgments 
aforesaid;  and  this  is  precisely  what  under 
the  law,  be  had  no  power  to  do  through  the 
writ  of  certiorari,  for  he  had  no  appellate 
Jurisdiction  over  tiie  cases,  and  could  only  re- 
sort to  the  writ  In  aid  of  such  Jurisdiction  at- 
taching to  his  court  The  Judgments  In  the 
143  cases,  as  shown  In  our  first  bpinion,  were 
against  Gonsoulln,  and  the  other  parties  sued, 
in  solido,  both  for  the  amounts  claimed  and 
for  costs;  and,  when  the  district  Judge  assum- 
ed to  say  and  to  hold  that  such  Judgments  did 
not  condemn  Gonsoulln  personally  for  tha 
amounts  thereof  and  for  costs,  he  made  him- 
self liable  to  the  writ  of  certiorari  which  went 
forth  from  this  court  to  supervise  his  proceed- 
ings in  the  case  then  before  him,  and  to  cor- 
rect his  orders  and  Judgments  In  those  partic- 
ulars wherein  they  transcended  his  authority 
under  the  law.  For  the  reasons  assigned,  it  Is 
ordered  that  the  decree  of  this  court  hereinbe- 
fore rendered  remain  undisturbed. 
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MIGHELL  T.  KELLY.     (No.  18,004.)  1 
(Sapreme  Coort  of  Louiaiana.     Jan.  9,  1899.) 

BoMJiAKi  Prooodinos — Lbubb  as  Dsvcndaht— 
.  Cbakoc  or  CBABAoraH  ot  a.otios. 
A  leasee  made  defendant  in  ejectment  pro- 
ceedings cannot  legally  change  the  character  ot 
the  action  from  a  sonunary  to  an  ordinary  one, 
and  by  neither  answer  nor  interrention  ingraft 
new  and  foreign  isauea  thereupon,  nor  introduce 
new  parties  litigant  for  the  puipose  of  trying 
questions  which  are  only  legally  detenninable  in 
an  ordinary  action. 
(Syllabus  by  the  Court.) 

Appeal  from  dvU  district  conrt,  parish  of 
Orleans;  Frank  A.  Monroe,  Judge. 

Summary  proceeding  by  Mary  A.  L.  Mighell 
against  John  F.  Kelly.  Fred  Bertrand  in- 
tervened. Judgment  for  plalntlfl.  Defendant 
appeals.    Afflimed. 

Bernard  McCloskey,  for  appellant  Wfl- 
Uam  S.  Benedict  and  R.  J.  Maloney,  for  ap- 
pellee. Lazarus  &  Luce,  for  Intervener  Ber- 
trand, and  appellee. 

WATKINS,  J.  This  Is  a  summary  proceed- 
ing by  the  plaintiff  to  procure  the  eviction  of 
the  defendant  as  a  contumacious  tenant  of 
the  premises  leased  to  him,  and  from  a  Judg- 
ment condemning  him  to  deliver  up  the  pos- 
session thereof  the  latter  has  appealed  sus- 
pensively.  In  this  court  the  plaintiff  and  ap- 
pellee filed  an  answer  to  the  appeal,  and 
prayed  for  the  allowance  of  damages  against 
the  defendant  on  the  g^round  that  same  was 
prosecuted  for  the  purpose  of  delay.  This 
suit  Is  In  the  ordinary  form  of  summary  pro- 
ceedings, and  the  petitioner  declares  that  on 
the  24tta  of  February,  1897,  she  leased  to  the 
defendant  the  premises  No.  841  Canal  street, 
city  of  New  Orleans,  for  a  term  of  19  months, 
commencing  on  the  Ist  of  March,  1897,  and 
ending  on  the  30th  of  September,  1898,  at  a 
monthly  roital  of  $333.33^  payable  monthly, 
for  all  of  which  Installments  notes  were  giv- 
en, and  a  written  lease  executed.  She  fur- 
ther represents  that  more  than  15  days  prior 
to  the  expiration  of  said  lease  she  gave  to  the 
defendant,  as  her  lessee,  a  written  notification 
to  remove  from  and  vacate  said  premises  on 
or  before  the  30th  of  September,  1898,  the 
date  at  which  said  lease  would  expire;  that 
her  said  tenant  refused,  and  still  declines,  to 
render  compliance  with  said  demand  and  no- 
tice; and  that  said  delay  has  expired  without 
his  having  removed  from  the  leased  premises, 
and  he  has  been  placed  In  default  for  his 
not  having  done  so.  Petitioner  further  avers 
that  she  has  leased  the  aforesaid  premises  to 
another  tenant,  of  which  fact  the  defendant 
had  knowledge,  and  refuses  possession  to 
said  new  tenant;  and  that  she  Is  desirous  of 
having  possession  of  said  premises.  In  order 
to  deliver  same  to  said  new  tenant  For  an- 
swer the  defendant  admits  his  lease  from  the 
plaintiff  upon  the  terms  and  conditions  stat- 
ed, and  that  he  received  due  notice  to  va- 

tBdiearing  denied  Febmaiy  7,  1899. 


cate  the  leased  premises;  but  be  represents 
that  on  the  29th  of  June,  1898,  plaintiff  ex- 
ecuted a  lease  to  one  Fred  Bertrand  for  a 
term  of  12  months  from  the  1st  of  October, 
1898,  which  is  annexed  and  made  a  part 
thereof.  He  further  specially  avers  that  the 
said  "leasing  of  the  premises  by  said  Ber- 
trand was  for  the  benefit  of  your  defendant 
and,  in  so  doing,  said  Bertrand,  to  the  knowl- 
edge of  said  plaintiff,  and  with  her  consent 
was  acting  for  and  on  behalf  of  this  defend- 
ant and  In  fulfillment  of  certain  obligations 
assumed  by  said  Bertrand  towards  your  de- 
fendant Individually  and  otherwise,  and  In 
liquidation  and  partial  settlement  of  a  certain 
indebtedness  and  other  business  transactions 
between  defendant  and  Bertrand;  that  the 
plaintiff  acquiesced  In  the  mutual  covenants 
of  defendant  and  Bertrand,  and  Is  therefore 
bound  by  the  same;  that  said  lease,  while  os- 
tensibly granted  to  said  Bertrand,  was  In 
truth  and  fact  for  your  petitioner,  and  should 
be  so  decreed;  that  he  has  been,  and  still  is, 
willing  and  anxious  to  comply  with  all  his 
obligations  under  said  new  lease."  The 
prayer  of  his  answer  Is  In  keeping  with  the 
foregoing  averments,  and  coupled  with  the 
reservation  of  his  right  to  sue  for  damages. 
The  defendant  contemporaneously  filed  an  in- 
tervention and  third  opposition,  predicated 
practically  upon  the  same  grounds  as  those 
assigned  In  the  answer.  Els  prayer  Is  that 
the  plaintiff  and  Bertrand  be  cited,  and  that 
he  have  judgment  against  them,  decreeing 
that  the  lease  of  the  premises  between  them 
"was  entered  Into  and  executed  for  and  on  be- 
half of  intervener  herein,  and  recognizing 
[him]  as  sole  beneficiary  of  all  rights  under 
said  lease  for  the  term  therein  stipulated," 
etc.  The  written  lease  between  the  plalntUC 
and  Bertrand  which  Is  referred  to  was  annex- 
ed to  the  aforesaid  petition  of  Intervention; 
and,  among  other  things.  It  contains  the  stlp- 
tilatlon  that  the  "lessee  obligates  himself 
*  *  *  to  make  no  sublease,  nor  transfer 
said  lease,  in  whole  or  in  part"  To  this  In- 
tervention the  plaintiff  pleaded  a  general  de- 
nial, and  Bertrand  excepted  (1)  on  the  ground 
that,  whatever  controversy  or  right  arising 
out  of  prior  relations  between  Kelly  and 
himself  there  might  be,  same  can  only  be  de- 
termined in  an  Independent  proceeding,  and 
cannot  be  Ingrafted  upon  the  present  pro- 
ceeding to  eject  Kelly  as  tenant;  (2)  that  If 
he  be  at  all  accountable  to  Kelly  on  account 
of  any  prior  relations  between  them,  he  has 
the  legal  right  to  urge  his  defenses  thereto 
in  such  an  Independent  proceeding.  He 
prayed  to  be  hence  discharged,  with  costs. 
The  foregoing  exception,  having  been  tried 
with  the  merits,  was  likewise  decided  with 
the  merits,  and  sustained,  and  the  interven- 
tion dismissed. 

Durbig  the  progress  of  the  trial,  Kelly  was 
presented  as  a  witness  In  his  own  behalf,  and 
counsel  for  plahitlff  objected  to  any  parol  state- 
ments by  him  which  tended  In  any  way  to 
vary,  contradict  or  alter  the  written  contract 
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of  lease  between  lite  idalntlff  and  Bertrand; 
and,  said  objection  having  been  sustained  by 
the  court,  the  defendant's  counsel  retained  a 
bill  of  exceptions  to  the  ruling  and  opinion  of  - 
the  court  An  e£Fort  having  been  made  to 
prove  by  the  same  Tvltness  that  he  had  made 
the  payment  of  the  first  Installment  of  the  new 
lease  of  Bertrand,  a  similar  objection  was 
made,  and  to  a  similar  ruling  a  like  bill  of  ex- 
ceptions was  retained  by  Kelly's  counsel.  Jbe 
reasons  assigned  by  the  court  for  Its  ruling  are 
as  follows,  to  vrit:  "Counsel  for  plaintiff  stat- 
ing he  desired  to  make  same  objections,  the 
court  sustains  same  for  the  reaaon  that  the 
averments  of  the  petition  and  the  admissions  in 
the  answer  In  this  case  make  it  appear  that 
there  Is  a  written  lease  between  the  plaintUf 
herein  and  one  Bertrand;  and  it  Is  not  compe- 
.  tent  by  oral  testimony  to  vary,  alter,  or  con- 
.  tradlct  the  terms  of  that  lease  by  proving  the 
real  lessee  Is  the  defendant,  and  not  the  party 
named  in  the  lease."  Other  teatlmcHiy  of  like 
character  having  been  offered  and  .objected 
to  by  plaintiff's  counsel,  the  court  made  the 
following  ruling,  viz.:  "The  court  Is  of  opin- 
ion that,  in  so  far  as  relates  to  the  case  of  the 
plaintiff  as  against  the  defendant,  the  [pro- 
posed] admission  is  Irrelevant  and  inadmissible, 
unless  the  defendant  Is  prepared  to  show  that, 
by  an  agreement  of  a  date  subsequent  to  the 
date  of  the  lease,  the  plaintiff  in  this  case 
agreed  to  accept  the  defendant  as  the  lessee  in 
lieu  of  Bertrand,  who  appears  to  be  the  lessee." 
An  examination  of  the  transcript  discloses  no 
evidence  tending  to  show  that  plaintiff,  who  is 
a  resident  and  citizen  of  Mobile,  Ala.,  had  any 
knowledge  of  the  business  relations  existing 
.'  between  the  defendant  and  Bertrand  either  be- 
fore or  after  the  making  of  the  new  lease  to 
the  latter,  or  that  she  had  consented  to  accept 
Kelly  as  her  tenant  In  lieu  of  Bertrand.  The 
brief  of  Bertrand's  counsel  places  the  ques- 
tion determinative  of  the  cause,  very  plainly 
and  fully.  In  the  following  extract,  viz.:  "The 
attempt  to  involve  Bertrand  In  the  controversy 
between  Mrs.  Mighell  and  Kelly,  and  to  graft 
upon  this  summary  proceeding  an  action  for  an 
adjustment  of  accounts.  If  any  existed,  was  evi- 
dently prompted  by  the  desire,  and  had  for  its 
object  the  purpose,  to  postpone  the  determina- 
tion of  the  controversy  between  Mrs.  Mighell 
and  her  former  lessee.  If  proceedings  such  as 
are  resorted  to  here  were  countenanced,  every 
tenant  whose  lease  had  expired  could  maintain 
possession  of  the  premises  under  lease  to  an- 
other, upon  the  bald  statement  that  the  new 
lease  was  executed  for  his  benefit  and  advan- 
tage, and  could  thus  defeat  the  summary  pro- 
cess accorded  to  landlords  for  the  possession  of 
their  premises  upon  the  observance  of  certain 
formalities,  and  convert  each  case  Into  an  or- 
dinary action,  the  trial  of  which'  would  cover 
a  period  of  time  beyond  the  reasonable  life  of 
the  contract  of  the  lease  Itself;  and  it  would 
confer  an  unfair  advantage  to  the  outgoing 
lessee,  and  subject  the  lessor  under  the  exist- 
ing lease  to  a  contest  In  a  summary  proceed- 
ing, without  the  opportunity  and  advantages 


Oat  the  law  aecorda  him  In  orffinary  pcoceed- 
Ings.  It  would  have  the  effect  of  depriving 
him  of  the  possession  of  premises  for  which  be 
had  Incurred  all  the  obligations  of  a  lessor,  en- 
Joying  none  of  the  advantages  resulting  from 
the  occupation  of  the  leased  premises.  It  would 
practically  nullify.  In  its  effective  operations, 
the  summary  proceedings  accorded  by  law  to 
the  lessor  for  the  possession  of  the  premises 
when  the  lease  had  expired.".  A  somewhat 
Bhnllar  case  Is  stated  in  Ward  y.  Stakelum,  47 
La.  Ann.  1547,  18  South.  508,  In  which  the 
court  held  that  a  dalm  for  damages  alleged 
to  have  been  sustained  by  the  defendant  lessee 
through  the  plaintiff  lessor's  ejectment  proceed- 
ings "cannot  be  grafted  on  a  suit  for  posses- 
sion of  leased  premises."  That  Is,  In  effect,  the 
attempt  made  by  the  defendant  He  must  re- 
sort to  Independent  proceedings  for  the  asser- 
tion of  his  rights.  We  do  not  think  this  a  case 
tor  damages  in  favor  of  the  ptolnOff  and  ap- 
pelleek    Judgment  afllrmed. 

cm  Ala.  (42) 
MIDDLEBBOOKS  v.  BAREFOOT. 
(Supreme  Court  of  Alabama.    May  17,  1899.) 
DEBI>— BXSCtTTION— BVIDBNCB. 

1.  Execution  of  a  deed  the  certificate  of  ac- 
knowledgment to  which  is  insufficient  may .  be 
proved  by  the  officer  who  signed  the  certificate, 
his  Bignatore  being  taken  as  that  of  an  attesting 
witness. 

2.  A  grantor,  thoue^  fully  able  to  write,_  may 
affix  his  signature  to  a  deed  by  another,  it  be- 
ing in  his  presence  and  at  his  direction. 

Appeal  from  circuit  court  Pike  county;  J, 
W.  Foster,  Judge. 

Statutory  action  of  ejectment  by  M.  T.  Mld- 
dlebrooks,  administrator  of  J.  P.  Barefoot  de- 
ceased, against  G.  W.  Bdrefoot  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

The  cause  was  tried  upon  issue  Joined  on 
the  plea  of  the  general  issue.  On  the  trial 
It  was  admitted  that  the  plalntlfTs  Intestate 
bad  a  deed  to  the  land  Involved  In  the  suit 
which  was  prior  in  date  to  the  date  of  the 
deed  on  which  the  defendant  relied  for  his 
claim  to  the  land  in  controversy.  The  plain- 
tiff introduced  evidence  tending  to  show  that 
prior  to  the  defendant  entering  into  posses- 
sion of  the  lands  sued  for,  the  plalntlfTB  In- 
testate had  had  possession  thereof  for  15  or 
20  years,  cultivating  the  same,  and  daiming 
and  exercising  acts  of  ownership  over  them. 
The  defendant  claimed  title  to  the  lands  un- 
der two  separate  deeds,  alleged  to  have  been 
executed  by  J.  P.  Barefoot  the  plalnOfTs  in- 
testate, conveying  to  the  defendant  G.  W. 
Barefoot  the  lands  In  suit  One  of  these 
deeds  bore  the  date  of  March  18,  1892,  and 
was  signed  by  J.  P.  Barefoot  There  was  no 
attesting  witness  to  this  deed,  and  the  cer- 
tificate of  acknowledgment  which  was  at- 
tached thereto,  was  in  the  statutory  form,  but 
did  not  contain  the  name  of  the  grantor  to 
the  foregoing  conveyance.  This  certificate 
was  signed  by  B.  O.  Jackaon,  notary  publU; 
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and  ex  officio  justice  of  the  peac^  The  de- 
fendant Introduced  R.  G.  Jackson,  and,  upon 
exhibiting  to  him  said  deed,  the  witness  tes- 
tified that  he  was  the  officer  whose  name  was 
signed  to  the  certificate  of  acknowledgment 
attached  to  the  deed,  and  that  he  wrote  the 
deed  himself,  and  also  the  certificate  of  ac- 
knowledgment, and  signed  his  name  thereto. 
The  witness  was  then  asked  If  said  3.  P. 
Barefoot  signed  and  executed  the  deed  In  his 
presence,  and  whether  or  not  he  acknowl- 
edged Its  execution  before  him  as  notary  pub- 
lic and  ex  officio  Justice  of  the  peace.  The 
plaintiff  objected  to  this  question,  on  the 
ground  that  the  certificate  of  acknowledg- 
ment was  defective,  and  It  was  incompetent 
to  admit  parol  evidence  to  supply  the  defect 
The  court  overruled  this  objection,  and  the 
plaintiff  duly  excepted.  The  witness  then  tes- 
tified to  the  execution  of  the  Instrument  by 
the  grantor  -In  his  presence.  The  court  al- 
lowed him  to  testify  thereto  as  subscribing 
witness  to  the  deed.  The  defendant  then  of- 
fered said  deed  in  evidence.  The  plaintiff  ob- 
jected to  the  deed  being  Introduced  In  evi- 
dence, upon  the  ground  that  Its  due  execu- 
tion had  not  been  proven,  as  required  by  law. 
This  objection  was  overruled  by  the  court, 
the  deed  was  admitted  In  evidence,  and  the 
plaintiff  duly  excepted.  The  other  deed,  un- 
der which  the  defendant  claimed  title  to  the 
lands  sued  for,  bore  date  January  20,  1887, 
and  was  signed,  "J.  P.  Barefoot,  by  Nichol- 
son," and  the  attesting  clause  thereto  was  as 
follows:  "Signed,  sealed  In  the  presence  of 
T.  J.  Nicholson,  J.  P."  Attached  to  this  deed 
there  was  what  purported  to  be  a  certificate 
of  acknowledgment,  in  words  and  figures  as 
follows:  "State  of  Alabama,  Pike  County. 
I,  T.  J.  Nicholson,  a  Justice  of  the  peace  In 
and  for  Pike  county,  certify  that  J.  P.  Bare- 
foot, whose  name  Is  signed  to  the  within 
deed,  authorized  me  to  sign  bis  name  for  him, 
after  being  Informed  of  the  contents,  fre^y 
and  volnntarlly  of  his  own  free  will  and  ac- 
cord on  the  day  and  date  the  same  bears  date, 
this,  the  20th  day  of  January,  .1807.  T.  J. 
Nicholson,  Justice  of  the  Peace."  Upon  the 
Introduction  of  said  T.  J.  Nicholson  as  a  wit- 
ness, he  testified  that  he  made  the  said  cer- 
tificate of  acknowledgment,  and  signed  hla 
name  thereto  as  Justice  of  the  peace;  that 
said  J.  P.  Barefoot  the  grantor  In  said  deed, 
could  write  his  name,  but  that  having  been 
sick  prior  to  the  date  of  the  execution  of  said 
deed.  Barefoot  told  the  witness  that  he  was 
very  nervous  on  account  of  said  sickness,  and 
could  not  write  well,  and  asked  said  witness 
Nlcholaon  to  algn  his  name  thereto  as  grantor; 
that  tberenpon   he   (Nicholson)   signed  said 


Barefoot's  name  to  said  deed  as  grantor  In 
Barefoot's  presence,  and  at  his  instance  and 
request;  that  witness  then  took  the  acknowl- 
edgment of  said  Barefoot  before  him  In  his 
official  capacity,  and  executed  the  certificate, 
and  also  signed  his  name  to  said  deed  as  an 
attesting  witness,  all  of  which  was  done  in 
the  presence  of  J.  P.  Barefoot  The  plaintiff 
objected  to  the  testimony  of  the  witness  that 
he  signed  the  name  of  the  grantor  to  the  deed 
in  his  presence,  and  at  his  request,  on  th« 
ground  that  it  was  Incompetent  and  illegal. 
The  court  overruled  the  objection,  and  the 
plaintiff  duly  excepted.  The  deed  was  then 
offered  In  evidence.  The  plaintiff  objected  to 
the  Introduction  of  said  deed  In  evidence,  on 
the  groimd  that  there  was  no  certificate  of 
acknowledgment  thereto,  or  other  competent 
proof  of  Its  execution,  and  further  that  when 
a  grantor  can  write  it  is  incompetent  for  the 
Justice  of  the  peace  making  the  acknowledg- 
ment to  sign  the  grantor's  name  thereto. 
The  court  overruled  this  objection  of  the 
plaintiff,  allowed  the  deed  to  be  introduced 
In  evidence^  and  to  this  ruling  tike  plaintiff 
duly  excepted.  Upon  this  ruling  on  the  part 
of  the  court  the  plaintiff  took  a  nonsuit,  with 
bill  of  exceptions.  Judgment  was  then  ren- 
dered for  the  defendant  The  jdaintlff  ap- 
peals, and  assigns  as  error  the  several  rulings 
of  the  trial  comt  upon  the  evidence  to  which 
exceptlonB  were  reserved. 

W.  H.  Parks,  for  appellant  Foster,  Sam- 
ford  Sc  Carroll,  for  appellee. 

McGLELLAN,  C.  J.  If  the  eertiflcates  of 
acknowledgment  to  the  deeds  were  Insuffl- 
dent,  it  was  competent  to  pix>ve  their  execu- 
tion by  the  officer  who  signed  the  certificates, 
bis  signature  being  taken  as  that  of  an  at- 
testing witness.  Railway  Co.  v.  Hammond, 
IM  Ala.  191,  ISO,  19  South.  986,  and  cases 
there  cited.  And,  if  the  certificates  were  not 
defective,  the  error  of  proving  the  signature 
by  the  officer  involved  no  injury  to  the  plain- 
tiff. It  Is  quite  a  mistake  to  suppose  that  a 
grantor  can  make  an  efficacious  signature  of 
a  deed  by  the  hand  of  another  only  when  he 
Is  not  suSdently  educated  to  write  his  own 
name.  To  the  contrary,  the  rule  is  that  he 
may  affix  his  signature  by  the  hand  of  an- 
other, the  subscription  being  made  In  his 
presence  and  at  his  direction,  however  capa- 
ble he  may  be  mentally  and  physically  at  the 
time  of  writing  his  own  name.  Lewis  v. 
Watson,  96  Ala.  479,  13  South.  670;  9  Am.  & 
Eng.  Enc.  Law,  p.  144;  1  Devi.  Deeds,  J|  232, 
283.  The  rulings  of  the  trial  court  were  in 
consonance  with  these  principles,  and  its  Judg- 
ment Is  affirmed.    Affirmed. 
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da. 


(El  La.  Ann.  197) 

STATE  ex  rel.  MAKCBAUX  y.  DEBAILLON, 

Judge.     (No.  13,043.)  1 
(Supreme  Cioart  of  Louisiana.     Jan.  23.  1899.) 

Criminal  Law— Betibi^  bt  Cebtiobabi— 
Pkohibitiow. 

1.  Bnlingi  on  a  motion  to  qnash  an  indictment 
cannot  be  detached  from  the  case  itaeU,  before 
a  trial,  and  reviewed  in  the  supreme  court  on  an 
application  for  writs  of  certiorari  and  prohibi- 
tion. 

2.  A  plea  of  prescription  to  a  criminal  prosecu- 
tion cannot  be  made  the  basis  of  an  application 
to  the  supreme  court  for  writs  of  certiorari  and 
prohibition,  before  such  plea  has  been  presented 
or  acted  on  by  the  trial  court. 

Original  application  by  the  state,  on  the 
relation  of  Theleamar  Marceaux,  against 
Jndge  O.  Debaillon,  of  the  Seventeenth  Judicial 
district  «ourt,  for  writs  of  certiorari  and  pro- 
hibition.   Dismissed. 

Louis  L.  Bouiges,  for  lelatob  Bespondent 
Judge,  pro  ae. 

NIOHOLLS.  O.  J.  In  relator's  application 
for  prohibition  he  avers  that  he  is  about  to  be 
tiled  in  the  parish  of  Yermiliion  upon  five  pa- 
pers, purporting  to  be  indictments  found 
against  him  by  what  is  claimed  to  have  been 
a  grand  Jury  for  that  parish,  but  in  reality  by 
one  wliich  iiad  ceased  to  have  any  legal  ex- 
istence; that  it  was  impaneled  on  May  9, 
1886,  and  went  out  of  existence  on  the  12th 
of  May,  1896  (date  of  the  goUig  Into  effect  of 
the  constitution  of  1886),  by  the  terms  of  ar- 
ticle 117  of  the  consUtution  of  1896;  that 
said  Indictments  were  null  and  void,  and  the 
district  court  had  no  Jurisdiction  of  the  said 
five  cases,  because  the  grand  Jury  was  com- 
posed of  16  Jiurors,  Instead  of  12,  as  artide  117 
of  the  constitntlon  required;  that,  Inunediately 
after  said  indictments  were  found,  relator  filed 
motions  to  quash  the  said  indictments,  on  the 
grounds  aforesaid,  which  motions  were  over- 
ruled, and  relator  reserved  bills  to  the  ruling; 
tliat,  furthermore,  prosecution  for  the  acts  for 
which  he  was  about  to  be  tried  was  barred  by 
prescription,  and  relator  was  entitled  to  be  dis- 
charged, the  court  having  no  Jurisdiction,  by 
reason  of  the  effect  of  said  prescription.  On 
these  groimds,  relator  prayed  that  the  records 
In  the  five  cases  be  ordered  to  be  sent  up  un- 
der a  writ  of  certiorari;  that  a  writ  of  prohi- 
bition be  directed  to  the  Judge  of  the  district 
court  for  Vermillion  parish,  forbidding  him 
from  proceeding  any  further  in  said  cases; 
that,  after  due  proceedings,  the  said  writ  be 
made  perpetual,  and  a  decree  rendered  an- 
nulling said  pretended  indictments,  and  main- 
taining the  prescription  of  one  year,  and  dis- 
charging relator  from  the  charges.  In  bis  re- 
turn to  the  writ  served  on  him,  the  district 
Judge  answered  that  the  indictments  found 
against  relator  were  returned  by  a  grand  Jury 


i  Behearing  denied  February  8, 1809. 


legally  organised,  on  May  10,  1806,  under  Hw 
then  existing  constitution  and  laws,  and  be- 
fore the  constitution  of  18B8  went  into  opera- 
tion; that  said  grand  Jury  had  Immense  labors 
before  them,  and  it  had  not  completed  its  la- 
bors when  the  constitution  of  1898  went  into 
operation;  that  on  May  IT,  1896,  it  returned 
four  bills  of  Indictment  against  relator,  and 
on  May  20th  (the  day  on  which  it  completed 
its  labors,  and  was  discharged)  it  returned  a 
fifth  bill  against  him;  that  the  framers  of  the 
constitution  did  not  Intend  to  stop  the  whole 
machinery  of  a  court  which  on  the  day  of  the 
adjournment  of  the  convention  was  in  full 
operation,  and  quash  all  trials  and  proceedings 
not  at  that  moment  completed,  and  to  begin 
over  again  by  drawing  another  grand  Jury  for 
service  at  a  session  begun  before  the  consti- 
tution became  operative;  that  the  proceedings 
attacked  were  protected  by  article  325  of  the 
constitution  of  1808,  to  the  effect  that  all  Ui- 
formations  and  Indictments  which  had  been 
found  or  filed,  or  should  thereafter  be  found 
or  filed,  for  any  crime  or  offense  committed 
before  the  adoption  of  that  constitution,  might 
be  prosecuted  as  if  no  change  had  been  made; 
that  relator  raised  the  same  complaints  against 
these  indictments  which  he  is  now  urging  in 
the  case  against  him  (State  v.  Marceaux  [No. 
12,865]  24  South.  611),  In  June,  1898,  when 
that  case  was  on  appeal  before  the  supreme 
court,  and  that  he  (the  Jndge)  had  been  re- 
liably informed  that  relator's  counsel  had 
formally  waived  and  abandoned  the  same  In 
open  court 

We  are  of  the  opinion  that  the  orders  here- 
tofore Issued  in  this  matter  should  be  set  aside, 
and  relator's  application  for  a  prohibition  and 
for  his  discharge  should  be  refused.  If  true 
it  be,  as  relator  alleges,  that  the  indictments 
returned  against  him  are  null  and  void,  that 
fact  can  and  will  be  passed  upon  and  so  de- 
creed in  due  course  on  appeal  taken  by  relator 
from  an  advene  verdict  and  Judgment,  should 
one  be  rendered  against  him,  unless  he  should 
have  been  found  to  have  cut  himself  off  from 
the  right  to  urge  such  objections.  Motions  to 
quash,  and  rulings  of  court  thereon,  come  up 
for  review  in  the  supreme  court  on  the  appeal 
taken  from  the  final  Judgment  In  the  cases  in 
which  they  are  made.  These  motions,  and  the 
rulings  thereon,  cannot  be  detached  from  the 
cases  themselves,  and  made  the  subject-matter 
of  review  by  the  supreme  court,  in  the  exer- 
cise of  its  supervisory  Jurisdiction.  Oases  are 
not  to  be  tried  piecemeal  In  that  manner,  and 
Issues  of  that  character  are  to  be  determined 
and  passed  on  under  our  appellate,  not  onr 
supervisory.  Jurisdiction.  State  T.  Best,  49 
La.  Ann.  1461,  22  South.  421.  Belatoi's  appli- 
cation to  have  this  court  declare  that  prosecu- 
tions against  him  for  the  acts  with  which  he 
is  charged  are  barred  by  prescription,  and  to 
have  us  order  him  discharged  is  so  utterly 
without  foundation  as  to  call  for  no  special 
'  mention. 
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Prescription  Is  a  plea  to  be  presented  to  and 
determined  by  tbe  court  of  tbe  first  Instance. 
The  ruling  of  tbe  court  on  tbe  plea  comes  up 
for  review  on  appeal  from  tbe  final  Judgment 
In  tbe  cause.  It  Is  not  pretended  that  such 
plea  bas  ever  been  presented  or  acted  on  by 
the  district  court  We  are  not  authorized  un- 
der our  supervisory  Jurisdiction  to  take  np  the 
question  of  prescription  as  an  original  proposi- 
tion, and  deal  with  It  as  such.  Bad  tbe  plea 
been  made  and  overruled,  tbe  same  reasons 
which  we  have  given  for  not  detaching  tbe 
ruling  of  tbe  district  court  on  a  motion  to 
quash  from  the  main  case,  and  reviewing  it 
under  our  supervisory  Jurisdiction,  would  ap- 
ply. 

For  the  reasons  assigned,  It  is  hereby  order- 
ed, adjudged,  and  decreed  that  the  order  here- 
tofore issued  be  set  aside,  and  relator's  appli- 
cation made  herein  be,  and  tbe  same  is,  re- 
fused, and  his  application  dismissed. 


(51  La.  Ann.  9S1) 

GULP  STATES  LAND  &  IMPROVEMENT 
CO.  V.  WADE.     (No.  12,800.) 

(Supreme  Court  of  Louisiana.     Nov.  21,  1898.) 

BSTOPPBI.  TO  ASSBBT  T1TI.B— JODICIAL  SaLBS— 

DsBDs—EvioBNCB— Taxes. 

LA  person  cannot  cause  certain  property  to 
be  seized  and  sold  as  the  property  of  liis  debtor, 
receive  the  price  of  adjudication  from  the  adju- 
dicatee,  deal  repeatedly  with  him  afterwards  as 
owner,  and  afterwards  proceed  against  him  by 
petitory  action  to  recover  the  same  property  as 
being  himself  the  owner  nnder  a  claim  of  an 
ownership  antedating  the  sale.  This  rule  applies 
to  the  state  in  the  enforcement  ot  its  taxes  as 
well  as  to  a  private  individual. 

2.  The  provisions  of  section  2S19  of  the  He- 
vised  Statutes,  "proliibiting  notaries  from  eze- 
eating  acts  of  transfer  of  real  estate  unless  the 
state,  parish  and  municipal  taxes  due  on  the 
same  be  first  paid  to  l>e  shown  by  tax  collect- 
or's receipt  or  certificate  to  that  purpose,"  do 
not  have  the  effect  of  cutting  off  parties  claim- 
ing rights  under  an  act  executed  in  violation  of 
that  prohibition  from  introducing  a  copy  of  the 
act  in  evidence.  The  act,  if  otherwise  regular, 
should  be  admitted,  leaving  its  effect  to  be  de- 
termined afterwards. 

(Syllabus  by  the  0>urt.) 

Appeal  from  civil  district  court,  pariisb  ot 
Orleans;   Fred.  D.  King,  Judge. 

Action  by  Mrs.  Virginia  Wade  against  the 
Gulf  States  Iiand  &  Improvement  Company 
for  Injunction.  From  a  Judgment  for  plain- 
tiff in  injunction,  defendant  appeals.  Af< 
firmed. 

Charles  F.  Claiborne,  for  appellant.  A  B. 
Philips,  for  appellee. 

NI<3HOLLS,  a  J.  Plaintiff,  alleging  that 
It  had  bought  certain  described  property  from 
D.  Negrotto,  Jr.;  that  tbe  latter  had  acquired 
the  said  property  from  tbe  state  of  Louisiana 
at  an  adjudication  of  tbe  same  to  him  by  tbe 
state  tax  collector,  acting  in  tbe  matter  of  said 
adjudication  under  the  provisions  of  Act  No. 


80  of  1888,  in  order  to  pay  tbe  taxes  of  1881 
and  1882  due  on  said  property;  that  the  state 
of  Louisiana  itself  had  had  said  property  ad- 
judicated to  it  in  enforcement  of  the  tax  of 
1881,  aa  would  appear  by  act  of  January  17, 
1885,  by  act  before  Spearing,  notary,  and  for 
tite  tax  of  1882,  as  would  appear  by  act  before 
the  same  notary  of  February  4,  1885  (the  said 
taxes  of  1881  and  1882  having  been  assessed 
against  said  property  in  the  name  of  Sarah 
Jane  Dunbar),— prayed  for  and  obtained  from 
tbe  dvil  district  court  a  writ,  directed  to  the 
sheriff  of  tbe  parish  of  Orleans,  commanding 
him  to  place  It  in  possession  of  said  property 
after  three  days'  notice  to  Widow  Virginia 
Wade,  the  occupant  of  tbe  property.  Execu- 
tion of  said  writ  was  stayed  by  a  writ  of 
injunction  from  the  said  court,  at  the  In- 
stance of  Mrs.  Virginia  Wade.  In  her  peti- 
tion for  injunction  she  referred  to  the  allega- 
tions of  the  petition  upon  which  tbe  writ  of 
possession  bad  issued,  and  averred  that  the 
sale  upon  which  tbe  plaintiff  declared  was  ab- 
solutely null  and  void;  that  it  conveyed  noth- 
ing to  tbe  purchaser  thereat,  for  that  sold 
property  was  assessed  for  tbe  years  ^881  and 
1882  in  the  name  of  Sarah  J.  Dunbar,  and 
that  at  that  date  she  was  not  living.  That 
on  the  1st  day  ot  October,  1887,  the  state 
sold  this  property  to  Kichard  C.  Wade,  de- 
ceased husband  of  petitioner,  and  that  he  and 
bis  heirs  had  paid  the  taxes  ever  since.  Tliat 
no  notice  was  ever  served  upon  petitioner  of 
any  sale  or  Intended  sale  on  tbe  part  of  the 
state  to  the  plaintiff  or  its  vendor.  That  the 
sale  hi  1887  to  petitioner's  husband  canceled 
all  previous  taxes  due  to  it  That  petitioner 
and  ber  husband  have  been  in  undlsturt)ed 
possession  tor  more  than  10  years  prior  to 
tbe  asserted  claim  of  plaintiff.  That  the  tax- 
es of  1881  and  1882  were  and  are  prescribed. 
Plaintiff  In  Injunction,  by  supplemental  peti- 
tion, averred  that  when  tbe  assessments  for 
the  years  1881  and  1882,  hi  the  name  ot 
Sarah  J.  Dunbar,  were  made,  she  was  dead. 
That  the  sale  to  Negrotto,  Jr.,  was  null  and 
void,  for  that  at  the  time  of  tbe  same  Sarah 
J.  Dunbar  had  long  been  dead,  and  ber  suc- 
cession was  never  opened,  and  no  notice  to 
her  was  or  could  be  given  of  said  contem- 
plated sale.  That  she  (plaintiff)  had  bad  pos- 
session continuously  of  this  property  under 
titie  translative  of  property  for  more  than 
10  years  previous  to  the  Institution  of  these 
proceedings,  and  plaintifTs  demtuid  Is  bar- 
red by  tbe  prescriptions  of  6  and  10  years. 
The  Gulf  States  Land  &  Improvement  C!om- 
pany  denied  all  and  singular  the  allegations 
of  the  petition  for  Injunction,  and  averred 
that  It  disclosed  no  cause  of  action.  It 
prayed,  in  the  event  that  its  titie  be  annulled. 
It  liave  judgment  in  its  favor  for  $50.27,  with 
10  per  cent  Interest  from  June  20,  1888,  until 
paid,  for  the  further  sum  of  9123.67,  with  10 
per  cent.  Interest  from  date  of  payment  un- 
til paid,  and  for  the  further  sum  of  I6.60, 
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with  2  per  cent  per  montJi  Interest  from  pay- 
ment until  paid;  aUeglng  that  It  had  paid 
$50.27  as  the  price  of  the  sale  to  him,  and 
had  paid  the  city  the  taxes  for  the  years 
1885  to  1891,  both  Inclusive,  and  the  state 
the  tax  of  1891,  the  sum  of  $5.00,  to  whose 
rights  It  was  subrogated.  The  district  court 
rendered  Judgment  In  favor  of  the  plaintiff 
in  Injunction,  Mrs.  Virginia  Wade,  and  against 
the  defendant  In  injunction,  the  Gulf  States 
I>and  &  Improvement  Company,  perpetuating 
the  preliminary  Injunction,  and  enjoining  de- 
fendant In  Injunction  and  the  sherlfT  from  fur- 
ther proceeding  In  the  seizure,  and  from  dis- 
turbing the  said  plaintiff.  Widow  Yirginla 
Wade,  in  her  possession  of  the  property  de- 
scribed In  the  suit  (describing  It).  It  further 
decreed  that  the  tiUe  set  up  by  the  Gulf  States 
Land  tc  Improvement  Company  be  annulled. 
It  further  decreed  that  the  Gulf  States  Land  & 
Improvement  Company  have  Judgment  against 
Mrs.  Virginia  Wade  for  the  sum  of  $178.94, 
with  10  p»  cent,  interest  upon  $50.27  thereto 
from  June,  1889,  until  paid,  and  with  10  per 
cent,  per  annum  interest  upon  $123.67  thereof 
from  the  date  the  portions  thereof  were  paid 
to  the  city  of  New  Orleans  for  the  city  taxes 
for  the  years  1885  to  1891,  inclusive,  and  for 
the  further  sum  of  $5.60  for  state  tax  of  1891, 
and  for  $48  for  city  taxes  of  1894,  1806,  and 
1897,  with  hiterest  as  above.  The  Gulf  States 
Land  &  Improvement  Company  moved  for  a 
new  trial,  alleg^g  that  there  was  an  error  in 
the  calculation  In  the  Judgment  rendered.  In 
omitting  to  reimburse  to  it  the  state  tax  of 
1891,  $5.60;  the  city  tax  of  1894,  $16;  the 
City  tax  of  1896,  $16;  the  city  tax  of  1897, 
$16;  and  that  said  Judgment  In  other  respects 
was  contrary  to  law.  This  motion  being  over- 
ruled, the  company  appealed. 

On  November  16,  1880,  Mrs.  Sarah  Jane 
Dunbar,  a  resident  of  the  state  of  New  York, 
by  public  act  before  Andry,  notary,  made  a 
donation  to  Mrs.  Sophia  -Dunbar,  widow  of 
Richard  Wade,  of  the  usufruct,  during  the 
life  of  the  donee,  of  a  certain  lot  of  ground 
fronting  on  Erato  street,  in  the  square  bound- 
ed by  Erato,  Clio,  Liberty,  and  Franklin 
streets;  the  donation  being  on  the  condition 
that  Mrs.  Wade  should  keep  the  property  in 
good  repair,  and  pay  the  annual  taxes  upon  it. 
The  donee  took  possession  of  the  property  do- 
•nated.  It  is  admitted  that  Mrs.  Dunbar's  suc- 
cession was  opened  In  New  York,  in  1884. 
We  find  In  the  record  two  acts  of  adjudica- 
tion and  transfer  of  this  property  by  the  state 
tax  collector  to  the  state  of  Louisiana.  The 
first  of  these  acts  was  by  notarial  act  before 
Spearing,  notary,  of  date  of  the  17th  of  Janu- 
ary, 1885,  in  which  it  is  recited  that,  acting 
under  Act  No.  77  of  1880,  he  had,  on  the  14th 
day  of  June,  1884,  adjudicated  the  same  to 
the  state  in  enforcement  of  the  taxes  assessed 
on  said  property,  in  the  name  of  Sarah  Jane 
Dunbar,  due  on  the  same  for  the  year  1881; 
that  the  total  amount  focwhlch  the  same  was 
adjudicated  to  state.  Including  taxes  of  1881, 
Interest  onsame  to  date  of  adjudication,  costs, 


fees,  commission,  adverttaement,  etc.,  was  $17.- 
44.  The  second  act  was  by  notarial  act  'bear- 
ing date  4th  of  February,  1886,  before  the  same 
notary,  in  which  it  is  recited  that  the  state 
tax  collector,  acting  under  Act  No.  96  of  1882, 
had,  tn  enforcement  of  the  taxes  on  this  prop- 
erty for  the  year  1882,  assessed.  In  the  name 
of  Sarah  Jane  Dunbar,  adjudicated  the  same 
to  the  state  on  the  22d  day  of  November,  1884; 
that  the  total  amount  for  which  the  property 
was  adjudicated,  including  the  taxes  of  1882, 
Interest  on  same  to  date  of  adjudication,  costs, 
commissions,  advertisement,  etc.,  was  $14.04. 
On  the  Ist  day  of  October,  1887,  by  act  be- 
fore Spearing,  notary,  the  state  tax  collector 
executed  a  deed  of  adjudication  and  transfer 
of  this  same  property  to  R.  C.  Wade.  The  act 
recited  that  said  property  was  so  adjudicated 
on  the  14th  May,  1887,  in  the  enforcement  by 
him,  under  Act  No.  98  of  1886,  of  the  taxes 
for  the  year  1886,  in  the  name  of  Widow 
Sophia  Wade  (usufruct);  that  the  property 
was  adjudicated  to  R.  0.  Wade,  he  being  the 
last  and  highest  bidder,  for  the  sum  of  $16.88, 
the  same  being  the  total  amount  of  state  taxes 
due  on  said  property  for  the  year  1886,  inter- 
est, commission,  etc  The  state  tax  collector 
acknowledged  to  have  received  payment  of  the 
price  of  adjudication.  In  the  act  the  purchas- 
er assumed  and  promised  to  pay  all  taxes, 
with  interest  and  costs  thereon  due,  by  or  on 
account  of  said  property,  still  remaining  un- 
paid, whether  state,  city,  or  otherwise.  The 
adjudlcatee  took  possession  of  the  property, 
and  he,  his  widow,  and  heirs  have  been  in  pos- 
session thereof  for  about  12  years.  On  the 
15th  of  October,  1891,  by  act  before  Wolf  son, 
notary,  the  state  tax  collector  executed  a  deed 
of  adjudication  of  this  same  property  to  D. 
Negrotto,  Jr.  The  act  recited  that  the  tax 
collector  made  said  adjudication  under  the 
provisions  of  Act  No.  80  of  1888.  The  act  re- 
cited that,  within  two  months  after  the  ex- 
piration of  the  year  in  which  the  property 
could  be  redeemed,  the  tax  collector  had  made 
out  a  complete  list  of  all  immovable  property 
bid  in  for  and  adjudicated  to  the  state  for 
taxes  for  the  year  1880  and  subsequent  years, 
as  shown  by  the  records  In  the  conveyance  of- 
fice or  in  the  office  of  the  recorder  of  mort- 
gages, which  had  not  been  otherwise  disposed 
of  by  the  state,  and  not  redeemed  within  the 
time  prescribed  by  law;  that  he  had  trans- 
mitted this  list  to  the  auditor  for  comparison 
with  the  record  of  the  property  adjudicated  to 
the  state  on  file  in  his  office,  and  said  list  had 
been  returned  to  him  (the  collector)  approved; 
that  he  had  thereupon  proceeded  to  advertise 
for  sale  all  property  appearing  upon  said  list 
which  had  been  theretofore  bid  in  for  and  ad- 
judicated to  the  state  for  the  unpaid  taxes  of 
1880  and  subsequent  years,  which  had  not 
been  redeemed  within  the  time  prescribed  by 
law;  that  the  property  was  advertised  by  a 
condensed  description,  containing  the  name  of 
the  party  in  whose  name  the  property,  was  ad- 
judicated to  the  state,  or  only  the  name  of  the 
party  who  claimed  to  be  the  owner  thereof. 


Digitized  by 


Google 


La.) 


GULF  STATES  LAND  *  IMPROVEMENT  CO.  t.  WADB. 


107 


and  the  year  for  which  adjudicated,  and  the 
amount  of  adjudication;  that,  having  compiled 
with  all  the  requirements  of  the  law,  he  had 
offered  all  these  properties,  among  which  was 
this  particular  property,  for  sale,  and  had  ad- 
judicated this  property  on  the  20th  of  June, 
1888,  to  D.  Negrotto,  Jr.,  he  being  the  last  and 
°  highest  bidder,  for  the  sum  of  $42.27,  the  said 
price  bid  and  paid  for  said  property  being  in 
foD  and  final  payment  of  all  state  taxes  for 
the  years  1881  and  1882,  for  which  the  prop- 
erty was  adjudicated  to  the  state,  together 
with  all  costs  thereon  due  and  exigible  at  the 
time  the  property  was  adjudicated  to  the  state, 
the  purchaser  taking  the  property  subject  to 
all  subsequent  taxes,  state,  parish,  and  munic- 
ipal. The  tax  collector  acknowledged  to  have 
received  f42.2T  from  D.  Negrotto,  and  pro- 
ceeded, in  the  name  of  the  state,  to  transfer 
the  property  to  him,  "giving  him  an  absolute 
and  perfect  title,  without  any  claim  thereto 
by  any  former  owner,  and  free  from  all  mort- 
gages, liens,  privileges,  and  Incumbrancea 
whatsoever,  except  all  unpaid  municipal  taxes 
and  all  state,  parish,  and  municipal  taxes 
which  had  become  due  and  exigible  subsequent 
to  the  adjudication  of  the  property  to  the 
state.  The  purchaser  declared  In  the  act  that 
he  assumed  and  promised  to  pay  all  the  state 
and  municipal  taxes  on  said  property  which 
had  become  due  and  exigible  subsequent  to 
the  date  of  the  adjudication.  The  act  recited 
that,  under  the  terms  and  provisions  of  Act 
No.  80  of  1888,  the  property  was  advertised 
and  offered  for  sale,  as  stated,  to  enforce  the 
provisions  of  said  act,  and  for  cash,  payable 
in  current  money  of  the  United  States  at  the 
time  of  adjudication,  for  an  amount  not  leas 
than  the  total  amount  for  which  the  property 
was  adjudicated  to  the  state,  together  with 
20  per  cen^  thereon,  and  all  costs  of  enforcing 
said  Act  No.  80  of  1880,  which  were  as  fol- 
lows: 

I  3  I  a 

Total  Bnoant  of  »d}ndIc»tlon  to  the  O    O   O   O 

state «...._.„....„,_..„.,„...,  „.   ^   Mt  W 

20%  thereon -_...._...._...>..  ».   ~.    ~.   .> 

CoelawuladTertlfins  ...._„....„„.„._  _..._«. 

In  the  body  of  the  act  It  was  declared  that 
the  property  transferred  waa  the  same  property 
acquired  by  Sarah  J.  Dunbar  from  P.  H.  Kee- 
nan,  and  the  same  property  acquired  by  the 
state  iinder  Acts  No.  77  of  1880  and  No.  96  of 
1892,  as  would  appear  by  acts  of  sale  of  June 
14,  1884,   November  22,  1884,  January  17, 

1886.  and  February  24, 1885.  In  the  record  Is 
a  receipt  bearing  date  New  Orleans,  June  28^ 

1887,  signed  by  D.  Negrotto,  Jr.,  hi  which  he 
declared  that  he  had  received  from  B.  O. 
Wade  925  on  account  of  141.88,  and  the 
balance  ol  $16.88  to  be  paid  by  the  said 
Wade  on  or  before  the  28th  of  September, 
1887,  in  consideration  of  which  he  would  then 
transfer,  sell,  and  assign  unto  the  said  Wade 
all  his  "right,  title,  and  Interest  in  and  to  one 
lot  of  ground  and  improvements  in  the  First 
district  of  this  dty.  In  the  square  No.  324. 
bonoded  by  Franklin,  Liberty,  Clio,  and  Brato 


streets,  being  the  same  property  acquired  at 
state  tax  collector's  sale  May  14th,  1887. 
[Signed]  D.  Negrotto,  Jr.  Balance  due,  six- 
teen ••/loo  dollars."  No  explanation  is  given 
of  this  receipt,  but  it  will  be  seen  that  the 
sum  of  fl6.88  is  the  same  amount  which 
la  mentioned  In  the  act  of  transfer  of  October 
i,  1887,  from  the  state  to  R.  C.  Wade,  as  be- 
ing the  price  of  the  adjudication  of  this  prop- 
erty to  R.  C.  Wade,  and  therein  acknowledged 
to  have  been  received  by  the  tax  collector 
from  R.  C.  Wade.  The  probability  Is  that  Ne- 
grotto was  the  Actual  adjudlcatee  of  the  prop- 
erty at  the  sale  of  the  14th  of  May,  1887,  but 
in  consideration  of  the  payment  to  him  of  $25, 
and  the  payment  by  Wade  of  the  price  of  ad- 
judication, $16.88,  Negrotto  permitted  the 
transfer  to  be  made  by  the  tax  collector  di- 
rectly to  Wade. 

The  special  feature  of  this  case  Is  that  the 
state,  after  having  caused  the  property  to  l>e 
adjudicated  to  Itself  on  January  17,  1885,  and 
February  4,  1885,  for  the  taxes  of  1881  and 
1882,  assessed  in  the  name  of  Sarah  Jane  Dun- 
bar, subsequently  Ignored  the  adjudications  to 
itself,  and  the  title  acquired  thereunder,  and 
proceeded  as  a  creditor  or  quasi  creditor' 
against  this  same  property  for  the  taxes  of 
18S6,  as  assessed  hi  the  name  of  Sophia  Wade, 
and  sold  this  property  to  a  third  person,  R.  C. 
Wade,  who,  under  the  title  so  conveyed,  took 
possession  of  the  property,  and  has  held  it  ever 
since.  The  evidence  of  this  fact  Is  shown  by 
a  copy  of  the  act  of  transfer  to  R.  0.  Wade, 
annexed  to  a  bill  of  exceptions  reserved  by 
plaintiff  in  injunction  to  the  refusal  of  the  dis- 
trict court  to  allow  said  act  to  be  Introduced, 
on  objection  made  that  the  act  did  not  show 
on  Its  face  a  recital  that  all  the  taxes  then  due 
on  the  property  had  been  paid,  as  required  by 
section  73.  We  think  the  act  should  have 
been  permitted  to  be  introduced  hi  evidence, 
leaving  Its  effect  to  be  ascertained  afterwards. 
It  was  unquestionably  true  that  It  was  under 
the  adjudication  so  made,  whether  rightly  or 
wrongly  made,  that  R.  O.  Wade  took,  and  has 
ever  since  held,  possession  of  the  property, 
and  that  the  act  evidences  correctiy  the  facts 
stated  therein.  If  the  facts  stated  left  the  ad- 
judication without  effect  to  convey  titie,  still 
it  left  defendant's  subsequent  possession  to 
rest  on  color  of  titie;  and  that  be  was  per- 
mitted to  show  by  and  through  the  act  As 
the  basis  or  commencement  of  defendant's 
dalm,  she  was  authorized  to  show  it  and  have 
it  passed  on.  The  question  is  whether  the 
state,  having  caused  this  property  to  be  trans- 
ferred to  a  third  person,  a  vendee,  by  proceed- 
ings directed  by  Itself  against  this  property  as 
a  creditor  for  taxes  assessed  in  1886,  not  In 
the  name  of  Sarah  J.  Dunbar,  but  of  Sophia 
Wade,  could,  after  permitting  the  vendee  to 
take  possession  under  his  titie,  to  pay  taxes  on 
It  for  several  years  under  this  tiUe,  suddenly, 
without  notice  to  the  vendee  of  the  existence 
of  prior  taxes,  or  any  demand  upon  him  or  no- 
tice of  Intended  sale,  have  the  property  ad- 
vertised and  sold,  not  for  any  taxes  due  by 
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the  vendee,  R.  C.  Wade,  or  Sophia  Wade,  but 
by  Sarah  J.  Dunbar,  as  far  back  as  18S1  and 
1882,  the  payment  of  which  very  taxes  the 
state  bad  enforced  by  sale  and  adjudication 
made  to  ItseU  a  number  of  years  before.  It 
will  be  perceived  that  the  transfer  to  B.  0. 
Wade  was  made  through  proceedings  as  a 
creditor,  acting  as  against  a  third  person's 
property,  while  the  transfer  by  It  to  Negrotto 
waa  In  the  capacity  of  an  owner,  selling  prop- 
erty belonging  to  it  to  recoup  itself  for  a  pay- 
ment of  the  taxes  in  lieu  of  which  it  had  been 
forced  to  take  the  property.  If  the  state  had 
sold  this  property  to  R.  C.  Wade  in  1887,  act- 
ing avowedly  in  so  doing  aa  an  owner,  as  it 
did  subsequently  in  attempting  to  sell  to  Ne> 
grotto,  the  position  of  affairs  would  be  very 
different  from  that  which  is  presented  now, 
R.  C.  Wade  took  possession  of  the  property, 
"under  color  of  title,"  at  least,  through  pro- 
ceedings inaugurated  by  the  state  itself,  sub- 
stantially against  a  declared  debtor  to  the 
state.  It  has  been  held  In  undisturbed  pos- 
session ever  since,  until  disturbed  by  a  party 
claiming  "ownership"  of  the  same,  under  an 
"ownership"  thereof  by  the  state  at  the  time 
of  the  sale  to  R.  Q  Wade.  This  particular 
proceeding  was  initiated  by  a  demand  for  "pos- 
session" of  the  property,  but  the  action  is 
clearly  a  "petitory"  one,  directed  against  the 
party  in  possession.  The  petition  of  the  Gulf 
States  Land  &  Improvement  Company  con- 
tains none  of  the  allegaticHis  essential  to  a 
"possessory"  action.  Plaintiff  demands  pos- 
session based  upon  an  asserted  title.  The  ti- 
tle is  based  upon  an  extrajudicial  proceeding 
to  which  the  defendant  was  in  no  way  privy, 
and  she  caimot  be  deprived  of  her  rights  by 
summaiy  proceedings  for  nieie  possession. 
The  plaintiff,  like  any  other  plaintiff  in  a  pet- 
itory action,  must  rely  upon  the  strength  of 
his  own  title,  not  upon  the  weakness  of  that 
of  his  adversary.  We  do  not  think  that  the 
title  he  advances  can  stand,  based,  as  that  ti- 
tle is,  upon  an  assertion  of  ownership  of  the 
same  property  In  the  state  on  the  20tb  of  June, 
1889.  We  do  not  think  the  state  can  legally 
disregard  its  own  proceedings  in  1887.  It  is 
true  the  state  cannot  be  called  directly  into  a 
suit  in  warranty,  but  where  It  has  undertaken 
to  transfer  or  convey  to  a  third  person  rights 
inconsistent  with,  and  clashing  with,  rights  al- 
ready conveyed,  through  Its  own  instrumental- 
ity and  action,  to  another,  and  this  transferee 
attempts,  by  petitory  action,  to  enforce  these 
rights  so  attempted  to  be  conveyed,  he  can  be 
successfully  held  in  check  through  the  maxims 
"Quem  de  evictlone  tenet  actio"  and  "Nemo 
plus  juris."  A  person  is  not  permitted  to 
seize  certain  property  as  belonging  to  his  debt- 
or, sell  it  to  a  third  person, .  receive  from  the 
purchaser  the  price  of  adjudication,  deal  with 
him  afterwards  repeatedly  as  owner,  and  then 
afterwards,  either  personally  or  through  some 
one  holding  under  him,  bring  a  petitory  action 
to  recover  the  property  on  the  ground  that,  at 
the  time  of  the  seizure  and  sale,  the  property 
already  belonged  to  him,— and  all  this  without 


any  attempt  to  bring  about  a  restitutio  in  in- 
tegrum. 

There  are  two  facts  to  be  additionally  noted 
in  connection  with  what  we  have  said.  The 
first  is  that  the  act  of  1886,  under  which  the 
property  was  sold  to  R.  C.  Wade,  did  not  call 
for  the  aasumption  by  the  purchaser  of  ante- 
cedent taxes,  as  does  the  act  of  1888.  Pay-  ° 
ment  of  price  of  adjudication  conveyed  title. 
The  second  is  that  the  act  of  1888,  under 
which  this  property  was  attempted  to  be  sold 
to  Negrotto  after  Wade  had  acquired  title  in 
1887,  limits  the  sales  to  be  made  under  it  to 
properties  which  had  been  adjudicated  to  the 
state  and  not  disposed  of  by  it  This  property 
had  unquestionably  been  disposed  of  by  the 
state  when  attempted  to  be  sold,  as  owner,  In 
1891,— not  disposed  of,  it  is  true,  as  owner, 
but  as  a  creditor.  The  mere  method  of  dispo- 
sition did  not  take  the  property  out  from  Its 
position  of  nonliability  to  sale  under  the  provi- 
sion of  the  act  of  1888.  We  think  the  judg- 
ment correct,  and  it  Is  hereby  afiOimed. 

On  Application  for  Rehearing. 

(Feb.  6,  1899.) 

When  the  state  has  become  the  adjudicated 
of  property  sold  at  tax  sale,  it  is  not  obliged 
to  take  immediate  possession,  but  may  per- 
mit the  original  owner  or  others  to  hold  pos- 
session of  it.  If  the  former  owner  does  not 
redeem  It,  the  state  may,  under  legal  authori- 
ty, sell  this  property,  as  any  other  owner 
could  do,  on  such  terms  and  conditions  aa 
it  sees  fit  The  act  of  1888  authorizes  it  to 
sell  at  auction  the  properties  held  by  it  as  ad- 
judicatee,  upon  the  condition  that  the  pur- 
chaser shall  pay  all  taxes,  state,  parish,  and 
municipal,  existing  on  them  at  the  time  of 
the  sale  at  the  same,  and  making  the  vesting 
of  title  in  the  purchaser  conditioned  upon  the 
fact  of  payment  Sales  of  this  kind  are  some- 
times spoken  of  as  "tax  sales";  but  the  term 
is  misapplied.  A  tax  sale  is  a  sale  made  of 
property,  proceeded  against  by  the  state  as  be- 
longing to  some  one  other  than  Itself,  in  en- 
forcement of  taxes  due  by  that  property  and 
its  owners.  The  sales  in  question,  though 
they  may  result  in  placing  in  the  treasury  an 
amount  equal  to  the  amount  of  taxes  which 
would  have  been  on  it  had  the  property  be- 
longed to  some  one  else,  are  not  ma|le  in  thq 
enforcement  of  taxes;  for  there  are,  in  reali- 
ty, no  taxes  upon  it,  as  the  property  of  the 
state  Itself  Is  not  taxed.  The  declaration  in 
the  advertisement  of  sale  that  the  purchaser 
should  pay  all  the  taxes  upon  it  at  the  time 
of  the  sale  is  nothing  more  than  a  declaration 
as  to  the  amount  the  property  must  bring  at 
the  sale,  and  the  character  of  the  sale  is  not 
other  or  different  than  it  would  have  been 
had  the  tax  collector  made  a  calculation  of 
the  amount  of  these  taxes,  and,  omitting  all 
reference  to  taxes,  had  declared  that  the  pur- 
chaser should  pay  that  particular  amount  as 
a  condition  to  obtaining  title.  Had  the  state, 
being,  as  it  was,  the  adjudlcatee  of  this  prop- 
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erty  through  the  sales  made  in  enforcement 
of  the  taxes  of  1880  and  1881  as  the  property 
of  Mrs.  Sarah  Dunbar,  sold  the  property,  as 
owner,  to  R.  C.  Wade,  and  had  he  failed  to 
make  payment  as  required  by  the  terms  and 
conditions  of  the  sale  at  which  he  purchased, 
and  had  the  state  then,  as  being  owner  of  the 
same,  sold  the  property  to  Negrotto,  we  would 
have  had  before  us  a  case  Identical  with 
those  of  Martinez  v.  State  Tax  Collectors,  re- 
ported In  42  La.  Ann.  677,  7  South.  796,  and 
Remick  t.  Lang,  reported  in  47  La.  Ann.  914, 17 
South.  461,  and  our  decision  would  have  been 
controlled  by  the  princii^es  announced  In 
these  cases;  but  the  state  did  nothing  of  the 
kind.  Instead  of  selling  the  property  as  be- 
ing the  owner  thereof,  it  proceeded  as  a  quasi 
creditor  against  it  as  being  the  property  of 
Sophia  Wade,  and  as  owing  under  her  own- 
ership the  taxes  of  1886,  and  caused  the  prop- 
erty to  be  adjudicated  to  B.  C.  Wade,  a  third 
party,  so  far  as  the  record  shows.  It  gave  a 
deed  of  the  property  to  R.  0.  Wade,  who 
w^it  into  possession  as  owner  under  this  ti- 
tle, and  has  (himself  and  his  heirs)  held  pos- 
session ever  since,  paying  taxes,  which  the 
state  received.  This  title  has  never  been  set 
aside  or  attacked,  nor  has  it  been  shifted 
ha<^  from  Wade  to  the  state  by  any  proceed- 
ings whatever.  After  vesting  title  In  Wade 
under  proceedings  thus  taken  out  by  itself, 
the  state,  Ignoring  this  title,  undertook  to  sell 
the  property,  as  if  these  proceedings  had  nev- 
er taken  place,  and  as  if  it  had  been  contin- 
uously the  owner  of  the  property,  to  Negrotto^ 
who  thereupon  Instituted  this  petitory  action 
against  Wade.  Wade  met  the  attack  by  set- 
ting up  and  showing  the  fact  that  he  held  ti- 
tle to  this  property  under  proceedings  which 
the  state  (Negrotto's  own  vendor)  had  Itself 
Instituted  and  carried  on  as  a  quasi  credltoif 
against  It  as  the  property  of  Sophia  Wade, 
and  which  proceedings  culminated  in  a  sale 
at  which  he  had  bought;  and  he  contended 
that  this  tiae,  antedating  that  of  Negrotto, 
eflTectually  disposed  of  any  title  subsequently 
attempted  to  be  made  by  the  state  to  its  prej- 
udice, under  a  claim  of  ownership  as  existing 
at  the  date  of  his  purchase.  In  our  original 
opinion  we  held  this  contention  to  be  well 
founded,  and  rejected  plaintiffs  demand.  We 
were  of  the  opinion  that  the  situation  was 
that  of  a  person  who,  having  a  claim  against 
B.,  should  cause  certain  property  to  be  seized 
as  belonging  to  him,  and,  having  caused  It 
to  be  adjudicated  to  C,  should  thereafter  sell 
the  same  property  to  D.,  undet'  the  pretense 
that,  at  the  time  of  the  adjudication  to  C,  it 
was  Itself  the  owner  thereof,  and  D.  should 
bring  a  petitory  action  for  the  property  under 
a  title  so  conveyed  to  him.  We  held  that  the 
seizing  creditor  himself  would  be  estopi>ed 
from  claiming  ownership  adversely  to  C.  un- 
der such  circumstances,— that  his  action  would 
be  repelled  by  his  own  obligations  as  a  war- 
rantor, and  that  the  same  estoppel  which 
would  bar  any  claim  on  Ills  part  would  bar 


any  dalm  of  a  person  bedding  ander  tilm. 
We  see  no  reason  to  doubt  the  correctness  of 
that  conclusion.    Rehearing  refused. 


(61  La.  Ann.  228) 

STATE  V.  FOURCIHY.     (So.  12,895.) 

(Supreme  Court  of  Louisiana.     Feb.  6,  1899.) 

Embezzlim  sNT— Amocnt — Jury  —  Coufetbkct  — 

ChALLSKOES— EVIDEKCB— Kebcttai.— Akgd- 

MSNT  or  ConNSBL — Hahkless  Error. 

1.  An  instruction  given  by  the  court  in  the 
case  of  a  person  charged  with  embezzlement 
that,  "if  any  part  of  the  funds  charged  to  have 
been  embezzled  has  been  proven  to  have  been 
embezzled  beyond  a  reasonable  donbt,  the  jury 
most  convict,"  is  not  erroneous.  Neither  the 
conmiission  of  nor  the  punishment  for  the  crime 
of  embesclement  depends  upon  the  amount  or 
value  of  the  thing  embezzled,  and  the  charge 
was  authorized  to  be  given  by  section  1061  ot 
the  Revised  Statutes. 

2.  The  district  attorney  is  not  called  np<»i  to 
know  or  anticipate  the  Bpedal  defenses  wLlch  a 
defendant  may  set  up.  He  has  to  await  their  de- 
veiot»nent  on  the  trial,  and  repel  them  if  he  can. 
It  does  not  follow,  because  testimony  offered  by 
him  for  that  purpose  may  have  a  tendency  to 
incidentally  strengthen  the  state's  own  case,  that 
it  is  any  the  less  rebuttal  testimony. 

3.  While  a  prosecuting  officer  has  the  right  to 
press  upon  the  jury  any  view  of  the  case  fairly 
arising  from  the  testimony,  he  should  not  seek 
to  have  the  jury  accord  to  testimony  whldi 
he  himself  had  offered,  and  had  had  received 
for  a  limited,  specific  purpose,  an  effect  entirely 
beyond  that  which  be  had  declared  would  be  its 
legitimate  scope.  His  doing  so  will  not,  how- 
ever, be  ground  for  reversal,  unless  the  court  is 
satisfied  that  defendant  has  been  prejudiced 
thereby. 

4.  If  the  court  erroneously  overrules  defend- 
ant's challenges  for  cause,  and  thereafter  he  ex- 
cludes the  obnoxious  jurors  by  peremptory  chal- 
lenges, he  can  assign  the  ruling  of  the  court  for 
error,  if  it  appear  that,  before  the  jury  was 
sworn,  his  quiver  of  peremptory  challenges  was 
exhausted.  In  such  eaae  there  is  room  for  the 
presumption  that  the  ruling  of  the  court  may 
have  resulted  in  leaving  upon  the  panel  one  or 
more  obnoxious  jurors  whom  he  might,  but  for 
the  ruling,  have  excluded  by  peremptory  dial- 
ienge. 

6.  Answers  given  finally  by  a  juror  on  his  voir 
dire  to  questions  propounded  to  him  hy  the  dis- 
trict judge,  diSerine  from  those  first  given,  and 
which  had  shown  him  utterly  Incompetent,  are 
entitled  to  little  weight  when  they  have  been 
changed  after  the  judge  has  threatened  the  juror 
with  proceedings  for  contempt  ot  court,  because 
of  his  original  answers.  Such  a  juror  should 
not  be  placed  upon  the  paneL 

Blanchard,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  James  G.  Motse,  Judge. 

Paul  L.  Fonrchy  was  convicted  of  embee- 
element,  and  he  appeals.    Reversed. 

The  defendant  was  Indicted  for  embezde- 
ment,  convicted,  and  sentenced  to  imprison- 
ment at  hard  labor  for  two  years.  He  ap- 
pealed. His  grounds  of  complaint  are  em- 
bodied In  six  bills  of  exception. 

The  first  error  urged  Is  the  action  of  the 
court  in  refusing  to  maintain  defendant's  chal- 
lenge for  cause  of  the  eighth  juror  drawn  from 
the  box,  one  J.  Barrere;  thus  comi>elIing  a 
peremptory  challenge.    The  bill  of  exceptions 
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baying  reference  to  tbls  iqatter  Is  as  follows: 
"After  the  state  and  the  defendant  had  an- 
nounced to  the  court  that  they  were  ready 
to  proceed  with  the  cause,  It  was  then  ordered 
that  the  crier  of  section  B  of  said  criminal 
district  court  proceed  to  draw  a  Jury  from  the 
box,  and  In  open  court,  from  the  panel  of 
Jurors  duly  Impaneled  for  the  May  term  of 
said  section  B;  and  the  said  Jurors,  as  drawn 
from  said  box  and  In  open  court,  were  each 
sworn  on  his  voir  dire  touching  his  quallflca- 
tlons  as  a  Juror  In  this  cause;  and  one  J. 
Emlle  Barrere  was  drawn  as  the  eighth  Juror. 
from  said  box,  was  duly  sworn  on  bis  voir 
dire,  and,  after  being  examined  by  the  as- 
sistant district  attorney,  the  said  Juror  was 
tendered  by  the  state  to  the  defendant,  and 
thereupon  the  defendant,  by  his  counsel,  cross- 
examined  the  said  Juror,  and  propounded  to 
him  the  questions  which,  with  the  answers  of 
said  Juror,  are  annexed  hereto,  and  made  a 
part  of  the  bill  of  exceptions,  and  are  as  fol- 
lows, to  wit:  'J.  Emlle  Barrere,  after  being 
examined  by  the  state  on  his  voir  dire,  and 
tendered  by  the  state,  was  then  cross-exam- 
ined by  Mr.  Henriques,  of  counsel  for  the  de- 
fendant, as  follows:  Q.  If  you  were  taken  as 
a  Juror  In  this  case,  would  you  require  the 
state  to  prove  his  guUt,  or  would  you  require 
the  accused  to  prove  his  Innocence?  A.  Well, 
I  would  require  him  to  prove  his  Innocence. 
Q.  Do  you  mean  that  you  would  require  him 
to  prove  that  he  was  not  guilty?  A.  Yes,  sir. 
Q.  Well,  the  law  says  that  every  man  who  is 
charged  with  an  offense  Is  presumed  to  be 
innocent,  and  the  state,  who  brings  the  charge, 
must  prove  the  guilt  of  the  accused,  and  must 
prove  his  guilt  beyond  reasonable  doubt  A. 
Wen,  if  the  state  proved  It,  all  right.  Q.  Now, 
that  being  the  law,  if  you  were  taken  as  a 
Juror  in  this  case,  would  you  require  the  state 
to  prove  his  guilt,  or  would  you  require  him 
to  prove  his  Innocence?  A.  I  would  have  to 
see  him  prove  his  Innocence.  Q.  You  would 
require  him  to  prove  his  Innocence?  A.  Yes, 
sir;  fully.  Q.  And  you  know  the  meaning 
of  your  answers?  A.  Yes,  sir.  Q.  Then,  un- 
less he  proved  his  Innocence  to  you,  you  would 
not  render  a  verdict  In  his  favor,  would  yon? 
A.  No,  sir;  I  could  not.  Q.  You  could  not? 
A.  No,  sir.  Q.  And  this  principle  of  law, 
which  Is  law,  and  I  have  stated  to  yon,  would 
have  no  effect  with  you  at  all?  You  would  re- 
quire him  to '  prove  his  Innocence?  A.  Yes, 
sir.  (Challenged  for  cause.)  By  the  Court: 
Q.  Would  you  render  a  verdict  in  this  case 
according  to  the  law  as  given  you  by  the  court, 
and  the  evidence  you  heard  from  the  wit- 
nesses? A.  Yes,  sir.  Q.  Because  your  answer 
Just  now  Indicated  that  you  would  not  do 
that.  A.  I  mean  that,  if  the  evidence  found 
him  guilty,  I  would  find  him  guilty.  Q.  I  ask 
you.  If  you  were  to  take  your  oath  to  try  this 
cause  according  to  the  law  as  given  you  by  the 
court  and  the  evidence  of  the  witnesses  given 
on  the  trial,  would  you  do  It?  A.  I  said  he 
would  have  to  prove  his  Innocence.  Q.  Then 
you  would  not  act  according  to  law?    A.  No, 


sir.  Q.  I  win  have  to  send  you  down  for 
contempt  If  you  talk  that  way  to  me.  A.  I 
mean  to  say—  Q.  I  expect  you  are  dodging 
to  get  off  this  Jury.  A.  No,  sir;  I  am  not 
Q.  I  do  not  see  how  you  can  say  you  would 
try  this  case  according  to  law  and  the  evi- 
dence, and  then  say  he  would  have  to  prove 
his  Innocence.  A.  I  mean  to  say  I  would  do 
what  Is  right  to  the  best  of  my  ability.  I 
mean  to  say  that  the  accused  should  be  proved 
not  to  be  guilty.  Q.  I  am  telling  you  what  the 
law  Is.  The  law  Is  that  the  state  must  prove 
the  guilt  of  the  accused,  and  that  he  is  not 
required  to  prove  his  Innocence.  That  Is  the 
law.  Now,  when  the  court  gives  you  that  law 
In  charge,  I  ask  you  If  you-  can  render  a  ver- 
dict according  to  that  law,  and  according  to 
the  evidence  you  hear  on  the  trial  of  the  cause. 
A.  Yes,  sir.  Q.  I  thought  you  would  go  ac- 
cording to  your  opinion,  and  not  according  to 
law?  A.  I  was  ignorant  of  that  fact.  Q. 
Now,  you  know  the  Jury  must  render  a  ver- 
dict according  to  law.  That  is  the  oath  you 
take.  Can  you  do  It?  A.  Yes,  sir;  I  would 
give  the  accused  a  fair  trial.  Q.  I  am  not 
speaking  about  that  I  am  speaking  now  of 
the  law  and  the  evidence.  You  understand 
now  that  you  must  render  a  verdict  under 
your  oath,  according  to  the  law  as  given  you 
by  the  court  and  the  evidence  yon  hear  from 
the  witnesses.  I  tell  you  the  accused  Is  not 
required  to  prove  his  innocence;  is  not  re- 
quired to  put  a  single  witness  (m  the  stand; 
and  if,  after  the  evidence  Is  all  In,  the  state 
falls  to  prove  his  guilt  beyond  a  reasonable 
doubt  the  Jury  must  bring  a  verdict  of  not 
guilty.  Can  you  do  that?  A.  Yes,  sir.  The 
Court:  I  believe  that  the  Juror  was  under  a 
misapprehension,  and  that  he  Is  a  competent 
Juror.  Mr.  Henriques:  I  challenge  bim  for 
cause.  The  Court:  Challenge  for  cause  is 
overruled.  Mr.  Henriques:  I  challenge  him 
peremptorily,  and  reserve  bill  to  your  honor's 
ruling,  and  make  the  testimony  of  the  Juror 
a  part  of  this  bllV"  llie  bill  having  been 
made,  these  recitals  proceeded  further,  as 
follows:  "The  Juror  Emlle  Barrere  was  the 
eighth  Juror  tendered  to  defendant  for  accept- 
ance or  rejection.  When  this  Juror  was  ten- 
dered, defendant  had  not  exhausted  his  per- 
emptory challenges,  but  before  the  Jury  was 
completed  in  the  cause,  and  before  the  last 
Juror  was  sworn  therein,  the  defendant  had 
exhausted  his  challenges."  The  Judge's  state- 
ment added  to  the  bill  was  as  follows:  "Per 
Curiam.  The  entire  examination  of  the  Juror 
is  not  in  the  t«cord.  He  had  previously  an- 
swered all  questions  of  the  district  attorney 
and  counsel  for  the  defendant,  disclosing  his 
fitness  and  competency  and  freedom  from  an 
bias  or  prejudice.  It  was  only  when  a  ques- 
tion of  law— the  rule  as  to  the  burden  of  proof 
—was  put  to  the  Juror  that  he  answered 
wrong,  and  persisted  in  the  error,  after  the 
instruction  of  the  court  In  a  manner  to  arouse 
In  the  mind  of  the  court  a  suspicion  that  he 
was  deliberately  attempting  to  evade  Jury 
duty.     A  further  examination  of  the  Juror 
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dispelled  this  snsplclon,  and  convinced  the 
court  that  the  answer  was  more  from  Ignor- 
ance than  a  desire  to  evade  Jury  duty,  and  this 
was  quite  natural,  since  the  question  pro- 
pounded was  one  of  pure  law,  requiring  In- 
struction and  ezplanatlon." 

Second  BlIL 

Defendant's  second  bill  of  exception^  was 
reserved  to  the  action  of  the  district  court  In 
respect  to  a  witness  named  Mirabel  Le  Blanc. 
The  bill  recites:  That,  after  the  defendant 
had  gone  to  trial  upon  a  plea  of  not  guilty, 
the  district  attorney,  in  support  of  the  prose- 
cution, placed  two  witnesses— first,  Emlle  J. 
Le  Blanc,  and,  next,  Charles  J.  Theard— up<m 
the  stand,  and,  after  said  witnesses  had  been 
examined  In  chief  and  cross-examined  by  the 
defense,  the  case  doeed.  That  thereafter  the 
dtfendant.  In  his  own  behalf,  placed  the  wit- 
ness MandevUle  on  the  stand,  and  subse- 
qnently  testified  himself,  and  then  announced 
that  be  tested  his  case.  That  this  witness 
Mirabel  Le  Blanc  was  then  sworn  as  In  re- 
bnttal  by  the  state,  and  he  was  aAed  "wheth- 
er he  knew  of  any  business  transaction  be- 
tween accused  and  his  son,  Emlle  J.  Le 
Blanc"  (the  party  whose  money  was  alleged 
to  have  been  embezzled).  That  the  defendant 
objected  that  in  so  doing  the  district  attorney 
was  not  proceeding  regularly;  that  he  could 
not  divide  up  his  case;  that  he  should  have 
put  the  accused  In  possession  of  all  the  evi- 
denoe  he  had,  so  as  to  let  him  know  what  he 
would  be  called  upon  to  defend;  that  he  could 
not  put  In  evidence  In  rebuttal  that  which 
might  be  evidence  In  chief.  That  thereupon 
the  court  stated  that  the  question  was  put  in 
that  way  to  show  It  was  rebuttal  That  de- 
fendant's counsel  replied  "that  the  question 
was  not  shaped  properly,"  whereupon  the 
court  permitted  the  district  attorney  to  ask 
the  witness  "if  he  remembered  that  transac- 
tion between  his  son  and  Mr.  Fourchy." 
That  thereupon  the  defendant  submitted  to 
the  court  "that  the  evidence  sought  to  be 
elicited  from  the  witness  was  not  rebuttal 
testimony."  That  the  district  attorney  re- 
plied "that  the  defense  set  up  here  was  that  It 
was  a  loan."  That  the  court  then  asked, 
"What  does  the  state  propose  to  prove  by  this 
witness?"  and  the  district  attorney  replied, 
"To  prove  that  it  was  not  a  loan."  That  the 
witness  thereupon  answered  the  question  pro- 
poonded  to  him,  and  defendant  reserved  a 
bill  to  the  question,  and  to  the  answer  there- 
to, and  to  the  court's  question  to  the  dis- 
trict attorney.  That  all  this  took  place  in 
presence  of  the  Jury.  Defendant's  objection 
to  .the  question  propounded  by  the  court  to 
the  district  attorney  was  that  the  witness 
had  not  testified;  that  the  matter  submitted 
to  the  court  was  whether  the  question  pro- 
pounded to  the  witness  by  the  district  attor- 
ney was  a  legitimate  one  or  not;  that  the 
conri's  question  and  the '  district  attorney's 
answer .  might  have  a  tendency  to  Influ- 
ence the  Jnry,  .and  prejudice  the  case  of  the 


defendant.  The  eourtfs  statement  on  this 
point  Is  that  the  objection  urged  by  the  de- 
fense was  that  the  question  asked  was  not 
shaped  so  as  to  obtain  evidence  in  rebut- 
tal; that  It  would  open  some  new  question. 
The  court  assumed  the  first  question  object- 
ed to  was  propounded  merely  as  prelimi- 
nary, to  lead  the  witness  to  the  particular 
facts  to  be  ascertained  as  evidence  In  rebut- 
tal. The  question  by  the  court  to  the  prose- 
cuting officer  was  for  the  purpose  of  deter- 
mining whether  or  not  the  facts  sought  to  be 
proved  were  really  evidence  In  rebuttal.  To 
determine  this,  the  court  had  eithw  to  hear 
the  evidence  of  the  witness,  or,  by  the  more 
convenient  method,  to  secure  the  Information 
from  the  district  attorney.  The  other  objec- 
tions urged  by  defendant  tai  the  bill  were 
that  the  question  propounded  did  not  seek  to 
rebut  any  evidence  offered  on  behalf  of  de- 
fendant; that.  If  the  object  of  the  Inquiry  or 
question  propounded  to  the  witness  was  to 
contradict  the  defendant,  who  was  the  only 
witness  that  had  testified  In  his  own  behalf, 
then  the  proi>er  foundation  should  have  been  - 
laid  by  Interrogating  him  as  to  the  time, 
trfa<%,  and  circumstances  connected  with  the 
alleged  conversation  or  statement  that  Is 
now  attempted  to  be  disproved  by  this  wit- 
ness. In  respect  to  the  other  objections  the 
court  stated:  'The  defendant  swore  as  a 
witness  In  his  own  behalf  that  the  money  he 
received  from  Le  Blanc  was  a  personal  loan 
to  himself,  without  security,  and  not  for  In- 
vestment In  mortgage  paper.  He  swore  he 
never  used  the  word  'mortgage.'"  In  his 
testimony  the  following  questions  were  ask- 
ed, and  answered  by  him  as  follows:  "Q. 
Did  you  get  that  money  from  him  stating 
that  you  intended  to  invest  it  in  mortgage 
paper?  A,  I  never  told  him  anything  of  the 
kind;  never  told  him  a  word  of  mortgage  i>a- 
perl  It  was  a  loan  to  me.  He  pretended 
to  have  confidence  In  me,  and  he  made  that 
offer.  Q.  At  the  time  you  received  this  mon- 
ey from  Mr.  Le  Blanc^  what  was  the  under- 
standing between  you  and  him  about  this 
money?  A.  It  was  a  loan  to  me.  Q.  Did 
you  at  any  time  tesH  Mr.  Le  Blanc  or  offer 
him  a  mortgage  on  the  Sazarac  or  Absinth 
House?  A.  Never  did  in  the  world.  Don't 
know  anything  about  the  title  to  either  proper- 
ty. I  don't  know  absolutely  what  the  gen- 
tleman referred  to.  At  that  time  I  used  to 
own  a  property  on  the  bayou.  Q.  Did  you  say 
anything  to  him  about  a  loan  <hi  a  piece  of 
property  in  the  neighborhood  of  yours,  worth 
three  thousand  dollars?  A.  Never  in  the 
world.  Q.  At  the  time  you  received  this 
money  from  Mr.  Le  Blanc,  what  was  the  un- 
derstanding? A.  About  the  money?  Q.  Yes. 
A.  That  the  money  was  to  be  returned  to 
him  In  one  year.  Q.  Who  was  It  loaned  to? 
A.  It  was  loaned  to  me.  Q.  To  you  personal- 
ly? A.  Yes,  sir.  Q.  At  the  time  you  got  this 
money,  vras  anything  said  about  the  money 
being  Invested  in  mortgage  paper?  A.  Not  a 
word,  sir;    not  a  particle  of  It,  sir."     Mr. 
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Mirabel  Le  Blanc's  testimony,  as  far  as  it 
goes,  tends  to  rebut  tibese  statements.  It  was 
too  Inslgrnlflcant  to  have  been  offered  in  chief, 
and  was  properly  offered  In  rebuttaL  To 
show  this,  the  entire  testimony  talcen  on  th« 
trial  is  made  part  of  this  bilL 

Third  Bin. 

In  defendant's  thtard  bill  of  exceptions  be 
complains  of  the  district  attorney's  making  use 
in  his  opening  argument  before  the  jury  of  the 
expression  that  "honest  men  do  not  be  indict- 
ed by  the  grand  j  ury."  The  bill  recites :  That, 
as  soon  as  these  words  were  uttered,  coun- 
sel for  defendant  requested  the  court  to  have 
said  words  so  uttered  stricken  out.  That,  be- 
fore the  court  ruled  on  the  question,  the  dis- 
trict attorney,  addressing  the  court,  said,  "I 
refer,  if  your  honor  please,  to  the  facts  as  I 
find  them  now,"  and  the  court,  in  presence  of 
jury,  then,  and  in  answer  to  the  objection  made 
by  counsel  for  defendant,  said:  "The  court  de- 
clines to  interfere  in  this  matter  on  the  ground 
tiiat  the  argument  of  the  district  attorney  does 
not  refer  to  the  question  of  the  guilt  or  inno- 
cence of  the  accused,-  but  refers  to  the  question 
of  his  veracity."  In  reference  to  this  matter 
the  court  states  that  the  stenographer's  official 
report  of  what  transpired  was  made  part  of  the 
bill.  That  all  of  Mr.  Finney's  argument  was 
not  taken  down.  Tliat  when  a  single  isolated 
sentence,  standing  alone,  was  urged  as  an  ob- 
jection, and  the  court  did  not  have  the  benefit 
of  the  shading,  tonlngs,  and  modifications 
which  preceded  the  remark,  it  presented  a  more 
formidable  showing.  That,  at  the  time  the 
statement  was  made,  Mr.  Finney  was  arguing 
defendant's  credibility  as  a  witness.  His  re- 
marks were  temperate,  and  free  from  invective 
or  vituperation.  The  statement  made  was  an 
inference  drawn  from  facts  in  the  record,  the 
defendant  having  admitted  that  he  was  five 
times  indicted  for  embezzlement,  and  the  cases 
were  still  pending  against  him  in  the  criminal 
district  coiurt  His  counsel  offered  and  intro- 
duced one  of  these  In  evidence.  These  various 
indictments  were  offered  for  the  purpose  of 
impeaching  defendant's  credibility  as  a  witness. 
Mr.  Finney's  argument  was  specially  directed 
to  that  end.  The  court  charged  the  Jury  as 
follows  upon  the  subject:  "If  any  evidence  has 
been  offered  in  this  case  tending  to  show  that 
the  defendant  has  been  charged  with  any  other 
crime,  such  evidence  has  been  offered  for  the 
purpose  of  impeaching  his  credibility  as  a  wit- 
ness, and  the  Jury  shpuld  confine  It  to  that  pur- 
pose. No  man  should  be  convicted  of  one 
crime  because  he  is  charged  with  another. 
You  are  therefore  instructed  that,  if  evidence 
of  this  character  has  been  Introduced,  it  must 
be  considered  only  in  connection  with  the  ve- 
racity of  the  witness,  and  must  not  affect  his 
guilt  or  innocence."  Mr.  Finney  did  not,  at 
that  time,  refer  to  the  guilt  or  innocence  of 
the  prisoner.  His  remarlu,  when  taken  with 
all  that  was  said,  did  not  mean  that  Indict- 
ments by  grand  Juries  were  evidence  of  guilt, 
but  that  persons  so  Indicted  continually  could 


not  be  honest  in  their  statements.  A  general 
and  argumentative  proposition  may  be  put  in 
the  form  stated,  precisely  as  a  man  may  ar- 
gue interrogatively  without  intending  that  he 
should  be  answered.  Upon  this  view  the  court 
did  not  think  it  improper  to  argue  dishonesty 
In  speech  from  a  given  state  of  facts  in  the 
record.  The  ruling  of  the  court  was  made  in 
the  presence  of  the  Jury,  and  fairly  indicated  to 
them  the  hiterpretation  to  be  placed  upon  the 
statements;  that  the  argument  was  directed 
against  defendant's  veracity,  and  not  to  his 
guilt  But  to  show  that  they  were  further  safe- 
guarded from  any  prejudicial  or  unfavorable 
interpretation  from  the  objectionable  remark 
as  to  indictments,  if  Improper, — which  Is  not 
conceded,— the  court  charged  the  Jury:  "The 
Jury  are  instructed  by  the  court  tiiat  the  In- 
dictment in  this  case  Is  a  mere  accusation  or 
charge  against  the  defendant,  is  not  of  Itself 
any  evidence  of  defendant's  guilt,  and  no  Ju- 
ror should  permit  himself  to  be  to  any  extent 
influenced  against  the  defendant  because  of  its 
having  been  returned  to  the  Jury  as  a  true 
bill."  Mr.  Finney  ceased  after  objection,  and 
proceeded  to  argue  on  a  different  subject  I 
do  not  think  defendant  was  pr^udiced  in  the 
least 

Fourth  BilL 

In  defendant's  fourth  bill  be  complains  of 
that  portion  of  the  charge  of  the  court  in 
which  it  histructed  the  jury  that  "if  any  part 
of  the  funds  charged  to  have  been  embezzled 
have  been  proved  to  have  been  embezzled  be- 
yond a  reasonable  doubt,  the  Jury  should  con- 
vict" The  court  cites,  as  authority  for  ttt» 
charge,  section  1061  of  the  Revised  Statutes. 

Fifth  Bill. 

Defendant  complains  in  his  fifth  bill  of  ex- 
ceptions to  the  refusal  of  the  district  court  to 
give  the  following  special  charge,  which  he  re- 
quested should  be  given  to  the  jury:  "The 
presumption  of  innocence  Is  a  presumption  of 
law  established  in  favor  of  all  accused.  It  is 
evidence  Introduced  by  the  law  in  his  behalf. 
It  Is  one  of  the  instruments  of  proof  going  to 
bring  about  the  proof  from  which  reason- 
able doubt  arises."  The  court  states  as  its 
reasons  for  not  giving  the  special  charge  that 
it  was  covered  by  the  general  charge  it  had 
given  to  the  Jury. 

Sixth  BilL 

In  his  sixth  bill  defendant  complains  of  the 
action  of  the  court  In  overruling  his  motion  for 
a  new  trial.  In  defendant's  motion  for  a  new 
trial  be  urged  that  the  verdict  returned  was 
contrary  to  law  and  the  evidence,  and  assigned 
as  errors  committed  to  his  prejudice  the  mat- 
ters and  things  set  forth  in  his  various  bills  pf 
exception.  In  bis  fourth  ground  for  a  new  trial, 
referring  to  the  overruling  of  his  challenge  for 
cause  of  the  Juror  Barrere,  he  averred  that  the 
court's  ruling  compelled  him  to  exhausthls  per- 
emptory challenges;  that  it  worked  great  In- 
jury to  him,  and  derived  him  of  a  right  he 
was  vested  with,  to  his  great  injury. 
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Henrlqnes  &  Dunn,  for  appeUaat  Robert 
H.  Marr,  for  the  State. 

NICHOLLS,  C.  3.  (after  stating  tbe  facts). 
The  iDstructloD  given  by  tbe  court  to  tbe  Jury 
that,  "If  any  part  of  tbe  funds  charged  to 
have  been  embezzled  has  been  proven  to 
bave  been  embezzled  beyond  a  reasonable 
doubt  the  Jury  should  convict,"  was  not  er- 
roneous. Neither  the  commission  of,  nor  tbe 
punishment  for,  tbe  crime  of  "embezzlement," 
depends  upon  tbe  value  or  amount  of  tbe 
thing  embezzled.  State  v.  Thomas,  28  La. 
Ann.  828.  Tbe  charge  was  made  with  retex- 
ence  to  a  verdict  of  guilty  as  responsive  to 
the  charge  "actually  made"  of  embezzlement; 
not  a  possible  verdict  of  guilty  as  for  "lar- 
ceny" onder  the  Indictment.  Section  1061  of 
the  Revised  Statutes  declares  that  the  alle- 
gations of  tbe  indictment,  as  far  as  regards 
tbe  description  of  the  property,  shall,  "In 
caaes  of  embezzlement,  be  sustained  by  proof 
that  tbe  offender  embezzled  any  piece  of  coin 
or  bank  note,  or  any  portion  of  tbe  value 
thereof." 

We  see  no  force  in  the  objections  urged  In 
defendant's  second  bill  of  exceptions,  touch- 
ing the  testimony  of  the  witness  Mirabel  Le 
Blanc,  which  was  permitted  to  be  Introduced, 
over  appellant's  contention  that  it  was  testi- 
mony, not  In  rebuttal,  but  In  chief,  and  which 
should  have  been  brought  out  by  examination 
of  the  witness  before  the  state  had  closed  Its 
case  on  Its  original  direct  evidence.  Nor  do 
we  see  any  force  In  the  complaint  made  of 
tbe  question  asked  by  the  Judge  of  the  dis- 
trict attorney  as  to  what  "was  Intended  to  be 
proved  by  the  witness,"  and  of  the  answer 
gIVNi  to  that  question,  "that  the  defense  set 
np  here  was  that  It  was  a  loan"  (the  trans- 
action between  defendant  and  Emlle  J.  Le 
Blanc),  and  "the  object  of  the  testimony  was 
to  prove  that  it  was  not  a  loan."  We  have 
several  times  bad  occasion  to  say  that  where 
one  of  tbe  parties  to  a  suit  offers  testimony 
apparently  Irrelevant,  or  testimony  which  is 
admissible  only  for  certain  purposes,  or  un- 
der certain  contingencies.  It  Is  his  duty,  when 
tendering  tbe  testimony,  to  announce  the  ob- 
ject and  purpose  had  in  view,  so  as  to  enable 
the  court  to  determine  primarily  whether  it 
would  be  admissible  at  all,  and  next  to  en- 
able It,  In  its  subsequent  supervision  of  tbe 
case,  and  In  its  charge  to  tbe  Jury,  to  see  that 
proper  limitations  should  be  observed  as  to 
the  scoiie  and  effect  of  the  testimony.  It 
would  have  been  right  and  proper  for  the  dis- 
trict attorney,  without  question  from  the 
court,  to  have  made  the  same  announcement 
as  that  which  be  did  when  questioned.  When 
objection  was  made  by  the  defendant  to  the 
:ine  of  examination  to  which  he  surmised  the 
witness  would  be  subjected,  it  was  necessary 
for  the  court  for  the  proper  determination  of 
the  force  of  the  objection,  to  know  what  the 
exact  situation  was  and  would  be.  In  State 
*.  Bartley,  34  La.  Ann.  150,  a  question  hav- 
ing arisen  as  to  the  Introduction  in  evidence 
26SO.-8 


of  a  confession  proposed  to  be  offered  against 
the  defendant  It  was  complained  that  tbe 
witnesses  touching  the  character  of  the  con- 
fession were  examined  before  the  Jury,  and 
that  tbe  ruling  of  the  court  as  to  tbe  admis- 
sibility of  tbe  confession  required  bis  passing 
on  a  question  of  fact  and  the  credibility  of 
witnesses  In  presence  of  the  Jury,  to  the  preju- 
dice of  the  accused.  In  reference  to  the  mat- 
ter, we  said:  "The  record  does  not  show  that 
tbe  witnesses  testified  touching  tbe  confession 
in  tbe  presence  of  tbe  Jury,  and.  If  they  did, 
as  the  Judge  was  bound  to  decide  the  ques- 
tion of  tbe  admissibility  of  the  confession,— 
a  question  depending  solely  on  the  character 
of  the  confession,  whether  voluntary  or  not— 
we  cannot  well  see  how  the  effect  of  that  rul- 
ing on  the  Jury,  though  it  might  have  been 
incidentally  on  a  question  of  fact  X)ertalnlng 
to  the  main  issue,  or  on  the  credibility  of  wit- 
nesses, was  to  be  avoided."  We  ourselves 
do  not  see  how  the  question  asked  by  the 
court  could  possibly  have  prejudiced  the  de- 
fendant What  was  said  was  said  in  the 
presence  of  tbe  Jury,  but  not  for  the  jury,  or 
to  affect  its  action  in  any  way.  People  v. 
Glassman  (Utah)  42  Pac.  960.  In  State  v. 
Spencer,  45  La.  Ann.  1,  12  South.  135,  State 
V.  BosweU,  45  La.  Ann.  1158,  14  South.  79, 
and  State  v.  Pruett  49  La.  Ann.  299,  21  South. 
842,  we  had  occasion  to  refer  at  some  length 
to  the  character  of  rebutting  evidence  and  re- 
butting testimony  In  connection  with  charges 
made  that  testimony  which  properly  should 
bave  been  Introduced  by  tbe  state  In  making 
out  its  case  by  examination  of  the  state's 
witnesses  in  opening  Its  case  had  been  held 
in  reserve  to  be  Improperly  used  on  a  false 
claim  that  tbe  testimony  was  rebutting  evi- 
dence. There  can  be  no  doubt  that  It  is  tbe 
duty  of  tbe  district  attorney,  in  the  Interest 
of  fairness  to  an  accused.  In  the  absence  of  spe- 
cial reasons  controlling  his  course  In  that  re- 
spect to  place  at  once  upon  the  stand  all  tbe 
witnesses  upon  whom  he  relies  to  establish 
defendant's  guilt;  but  It  frequently  happens 
(as  we  said  in  State  v.  Spencer,  45  La.  Ann. 
1,  12  South.  135)  that  such  departure  from 
the  general  rule  has  to  be  made  from  motives 
entirely  foreign  from  any  desire  to  obtain  a 
conviction  through  finessing  as  to  order  of 
proof.  It  also  not  Infrequently  happens  that 
counsel  of  accused  erroneously  conclude  that 
evidence  offered  and  received  as  rebuttal  is 
not  such  in  law  and  fact  because  it  may  have 
a  tendency  to  confirm  and  corroborate  tbe 
witnesses  of  the  state  who  had  been  first  In- 
troduced for  the  purpose  of  establishing  guilt 
of  tbe  accused.  In  State  v.  Boswell,  45  La. 
Ann.  1158,  14  South.  79,  we  said:  "The  fact 
that  after  the  defendant  had  closed  bis  case, 
the  state  recalled  some  of  its  witnesses,  and 
interrogated  them  as  to  matters  which  might 
have  been  relevantly  and  properly  introduced 
originally  as  part  of  the  state's  evidence  In 
chief,  does  not  necessarily  affix  to  that  testi- 
mony the  character  of  new  and  direct  crim- 
inative evidence  in  chief."   In  State  v.  Pruett 
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49  La.  Ann.  299,  21  South.  849,  we  quoted 
from  Rice  on  Evidence,  and  the  anthorlttea 
.cited  by  him,  a  sentence  in  which  rebutting 
evidence  is  referred  to  as  meaning,  "not  mere- 
ly evidence  which  contradicts  the  witnesses 
on  the  opposite  side,  but  evidence  in  denial 
of  some  affirmative  fact  which  the  answering 
party  is  endeavoring  to  prove."  '  The  district 
attorney.  In  criminal  cases,  has  done  his  duty 
when  he  has  offered  all  the  evidence  In  his 
power  and  under  his  control  which  is  necea^ 
sary,  If  not  explained  or  disproved,  to  estab- 
lish the  guilt  of  the  accused.  The  plea  of 
not  guilty  opens  wide  the  door  to  defenses 
of  all  kinds.  The  prosecuting  officer  in  most 
instances  is  Ignorant  of  the  peculiar  lines  or 
special  grounds  of  defense  which  will  be  set 
up.  He  is  not  bound  to  know  or  to  antici- 
pate them,  but  is  authorized  to  await  their 
development  on  the  trial,  and  to  disprove 
them  if  he  can.  It  does  not  follow  that,  be> 
cause  in  the  counter  attack  matters  may  be- 
come necessary  to  be  shown  by  way  of  break- 
ing down  the  defendant's  case  as  set  up  by 
him,  which  have  a  tendency  incidentally  to 
strengthen  the  state's  own  case,  the  testimony 
is  any  the  less  rebuttal  testimony.  It  may 
be  that  an  accused  may  limit  his  defense  so 
closely  to  successful  proof  that  a  particular 
fact  had  occurred  at  a  particular  time  and 
place  mentioned  as  to  limit  the  prosecution 
In  r^ly  to  disproof  of  the  testimony  going 
to  show  that  that  particular  fact  had  hap- 
pened at  that  particular  time  and  place.  Such 
seems  to  have  been  the  facts  of  one  of  the 
cases  cited  by  counsel  of  defendant  The 
range  and  scope  of  the  state's  testimony  In  re- 
buttal depends  so  much  upon  the  range  and 
scope  of  that  offered  by  the  defendant  that 
It  would  be  Impossible  to  lay  down  any  fixed 
rule  In  advance  by  which'  to  be  guided  In  par- 
ticular cases.  We  think  the  question  asked 
of  Mirabel  Le  Blanc,  and  the  answer  given 
by  him,  though  apparently  of  little  Impor- 
tance in  the  case,  were  none  the  less  fairly 
In  rebuttal  of  defendant's  own  account  of 
matters  as  they  transpired. 

Defendant  complains  that  the  district  attor- 
ney. In  his  opening  address  to  the  Jury,  made 
use  of  the  expression  that  "honest  men  do  not 
be  Indicted  by  the  grand  Jury."  In  State  v. 
Johnson,  48  La.  Ann.  90,  19  South.  213,  we 
said  that  the  prosecuting  officer  had  the  right 
to  press  upon  the  Jury  any  view  of  the  case 
arising  out  of  the  evidence;  adding  that,  to 
Justify  the  court  in  setting  aside. the  verdict  of 
a  Jury  on  the  ground  of  improper  remarks  of 
a  district  attorney,  it  would  have  to  be  very 
thoroughly  convhiced  that  the  Jury  was  In- 
fluenced by  such  remarks,  and  that  they  con- 
tributed to  the  verdict  found;  that,  were  it 
to  pursue  any  other  course,  the  energies  of 
counsel  of  accused  parties  would  be  constant- 
ly directed  to  finding  and  seizing  upon  fiawa 
in  the  arguments  of  the  prosecuting  officer, 
and  pressing  upon  an  appellate  court,  which 
neither  saw  nor  beard  the  district  attorney, 
nor  saw  the  Jury  he  addressed,  nor  was  In- 


formed as  to  the  testimony  In  the  case,  that 
the  conviction  of  their  clients  was  not  due  to 
their  guilt,  but  to  Improper  conduct  on  the 
part  of  counsel  for  the  state;  that  matters  of 
that  kind  could,  as  a  general  rule,  be  left  to 
the  supervision  and  control  of  fhe  district 
Judge,  a  sworn  officer  of  the  law,  standing  ut- 
terly Impartial  between  the  accused  and  the 
state.  In  the  case  at  bar  the  prosecution  had 
been  permitted  without  objection  to  introduce 
In  evidence  another  Indictment  which  had 
been  returned  against  the  defendant  for  em- 
bezzlement, but  expressly  limited,  as  to  its 
purpose  and  proposed  effect,  to  an  attack  up- 
on the  credibility  of  the  accused,  who  bad 
taken  the  stand  in  his  own  behalf.  Whether 
It  would  have  been  admissible  for  that  pur- 
pose had  objection  been  made,  we  need  not 
now  consider,  as  the  defendant  acquiesced  in 
and  consented  to  its  use  for  that  particular 
purpose,  and  he  can  scarcely  complain  that  the 
district  attorney  and  the  court  should  have 
taken  the  same  view  of  the  matter  which  he 
did  himself.  If,  In  point  of  fact,  the  Jury  had 
drawn,  from  the  fact  of  the  finding  against 
the  accused  of  the  Indictment  which  had 
been  so  placed  before  them,  a  presumption  of 
guilt  by  considering  it  as  criminative  evi- 
dence before  them,  and  not  merely  as  "im- 
peaching" evidence,  they  would  have  been 
clearly  at  fault,  and  the  district  attorney 
would  have  been  clearly  wrong  had  he  at- 
tempted to  fix  and  impress  upon  them  tliat 
they  were  authorized  to  do  so.  A  prose- 
cuting officer  has  the  right  to  press  upon 
the  Jury  any  view  of  the  case  fairly  arising 
out  of  the  testimony,  but  be  should  not  seek 
to  have  the  Jury  accord  to  evidence  which  he 
himself  has  offered  for  a  specific,  limited  pur- 
pose, and  which  he  doubtless  may  have  suc- 
ceeded In  having  received  in  evidence  without 
objection,  precisely  because  of  that  announce- 
ment as  to  its  purpose  and  object,  an  effect  en- 
tirely beyond  that  which  he  had  himself  de- 
clared would  be  its  legitimate  scope.  While 
It  would  not  be  safe  practice  to  tie  the  pros- 
ecuting officer  down  to  an  absolutely  correct 
appreciation  of  the  exact  scope  of  the  evi- 
dence in  a  case,  he  should  certainly  know  that 
testimony  Introduced  for  a  special  purpose 
could  not  properly  be  made  to  extend  beyond 
the  same.  We  are  Informed  by  the  court  that 
the  expression  complained  of  was  made  use  of 
by  the  district  attorney  in  arguing  as  to  the 
"credibility"  of  the  accused,  and  not  as  to  his 
"guilt,"  and  that,  had  his  whole  argument 
been  brought  up  in  the  record,  that  fact  would 
have  been  apparent.  The  district  attorney 
was  unfortunate  In  the  use  of  the  word  "hon- 
est" if  he  Intended  to  convey  the  idea  of  "un- 
truthfulness," for  the  inference  naturally 
drawn  by  an  ordinary  Jury  from  the  fact  that 
a  second  Indictment  for  embezzlement  had 
been  found  against  the  same  party  would  be. 
not  that  the  party  was  unworthy  of  belief  as 
a  witness,  but  that  he  was  a  dishonest  man; 
and  the  use  by  the  district  attorney  of  the 
word  "honest"  in  connection  with  that  matter 
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was  calcolated  to  fix  and  conflnn  sncb  an  in- 
ference or  presmnptlon.  The  district  Judge, 
In  hl8  charge,  finally  jdaced  the  subject  prop- 
erly before  the  jury,  but  we  think  be  dionld 
bare  at  once  Interfered  when  objection  was 
made,  and  explained  clearly  to  the  jury  what 
file  legal  situation  was.  In  State  t.  Johnson, 
fran  which  we  have  quoted,  we  said:  "The 
district  Judge  in  this  case  saw  the  Jury,  heard 
what  the  district  attcNmey  said,  and  listened 
to  all  the  evidence  adduced.  If  be  thoogbt 
that  the  verdict  was  not  Just,  but  based  upon 
prejudice  resulting  from  anything  said  by  the 
district  attorney,  we  would  be  slow  to  believe 
that  he  would  have  overruled  a  motion  for  a 
new  trial,  or  let  the  verdict  stand."  The  same 
remarks  are  applicable  to  the  case  at  bar,  but 
we  reach  the  conclusion,  in  the  present  case, 
that  defendant's  complaint  was  not  of  suffi- 
cient gravity  to  justify  a  reversal,  with  very 
considerable  hesltatltm. 

The  last  complaint  of  defendant  to  which 
we  direct  our  attention  is  that  in  respect  to 
the  action  of  the  district  court  in  overruling 
Us  challenge  for  cause  of  the  Juror  Barrere, 
resulting  in  his  having  to  challenge  him  iter- 
emptorUy.  Coupled  with  the  bill  of  excep- 
tions reserved  by  appellant  on  this  subject,  it 
was  alleged  in  bis  motion  for  a  new  trial, 
which  the  court  overruled  (to  which  ruling 
be  also  excepted),  that  before  the  jury  was 
sw<Mn  he  exhausted  his  peremptory  challenges, 
and  that  by  the  course  pursued  by  the  court 
be  had  been  injured  and  prejudiced.  The  at- 
torney general  contends  that  the  question  in- 
volved In  these  bills  should  not  be  considered 
by  this  court,  for  the  reason  that  the  Juror 
Barrere  did  not  sit  upon  the-  trial,  and  that 
there  was  no  affirmative  showing  through  tes- 
dmony  that  any  other  objectionable  Juror  had 
done  so,  or  that  defendant  had  suSered  in- 
jury by  the  court's  action;  that  appellant 
should  affirmatively  show  injury  as  well  as 
error.  He  cites,  in  support  of  that  position. 
State  V.  Oarlg,  43  La.  Ann.  865,  8  South.  934, 
State  T.  Creech.  38  La.  Ann.  480,  and  State 
V.  TIbba,  48  La.  Ann.  1278,  20  South.  735. 
An  examination  of  the  case  of  State  v.  TIbbs 
wni  show  that  it  was  decided  adversely  to 
the  accused,  for  the  reason  that  be  bad  not, 
with  any  reasonable  certainty,  shown  in  bis 
bni  of  exceptions  upon  what  legal  grounds  be 
had  objected  to  the  juror  Bernard,  nor  dis- 
dosed  the  facts  upon  which  the  court  based 
its  ruling  in  accepting  him.  The  Juror  was 
not  objected  to  for  reasons  afllectlng  his  per- 
sonal competency,  but  for  some  supposed  de- 
fect in  his  name.  We  stated  explicitly  that 
we  could  not  grant  appellant  relief,  for  the 
reason  "that  we  could  not  deal  with  bills  of 
exception"  by  reaching  objections  by  infer- 
ence. The  reliance  of  the  accused  on  appeal 
was  in  establishing  that  the  court's  ruling  in 
acc^ting  Bernard  was  legally  wrong,  and 
no  question  of  injury,  "either  legal  or  actual," 
as  tesnlting  therefrom,  was  pressed.  The 
conrt,  in  its  opinion,  after  passing  upon  the 
case,  alluded  incidentally  to  that  fact,  but 


based  no  action  whatever  up<a  It  It  refer- 
red to  a  similar  conditlm  of  aflalfs  as  hav- 
ing been  alluded  to  by  the  court  in  State  v. 
Creech,  38  La.  Ann.  480.  By  reference  to 
the  opinion  in  State  v.  Creech  it  will  be  seen 
that  the  court  there  said  "that  it  had  not  been 
suggested  that  at  the  stage  of  the  proceedings 
when  the  challenge  for  cause  was  overruled, 
nor  even  during  the  whole  trial,  the  accused 
had  exhausted  his  peremptory  Challenges." 
The  case  was  decided  upon  the  absence,  not 
only  <rf  any  showing,  but  even  of  any  sug- 
gestion, that  the  accused  had  exhausted  bis 
peremptory  challenges.  It  Is  obvious,  there- 
fore, that  the  question  we  are  considering 
now  was  not  before  the  court.  The  court  re- 
fused relief  fan  State  v.  Oarlg  for  the  reason 
that  defendant's  peremptory  challenges  had 
not  been  exhausted,  holding  that,  where  sev- 
eral defendants.  Jointly  Indicted,  were  on  trial, 
the  peremptory  challenges  of  all  'of  the  de- 
fendants must  have  l)een  exbansted  before  a 
ruling  of  the  district  court  erroneously  accept- 
ing a  Juror,  and  forcing  defendant  to  exercise 
one  of  bis  peremptory  challenges,  could  tie  as- 
signed as  reversible  error.  In  1  Thomp.  Trials, 
f  15,  the  author  says:  "If  the  court  erroneous- 
ly overrules  a  challenge  for  cause,  and  there- 
after the  challenging  party  excludes  the  ob- 
noxious Juror  by  a  peremptory  clialienge,  he 
cannot  assign  the  ruling  of  the  court  for  er- 
ror, imless  it  appear  that,  before  the  jury  was 
sworn,  his  quiver  of  peremptory  challenges 
was  exhausted;  In  which  case  there  is  room 
for  the  inference  that  the  erroneous  ruling 
of  the  court  may  have  resulted  in  leaving  up- 
on the  panel  other  obnoxious  Jurors  whom  the 
party  might,  but  for  the  ruling,  have  excluded 
by  peremptory  challenge.  Some  courts  there- 
fore hold  that  it  Is  enough  in  such  a  Juncture 
to  show  that  his  peremptory  challenges  were 
exhausted  before  the  jury  was  sworn."  As 
courts  holding  this  position,  the  author  cites: 
McGowan  v.  State,  9  Yerg.  184;  Burrell  v. 
State,  18  Tex.  718;  Johnson  v.  State,  27  Tex. 
764;  Bowman  v.  State,  41  Tex.  417;  Lester 
V.  State,  2  Tex.  App.  482,  443;  Carroll  v.  State, 
8  Humph.  31S;  Robinson  v.  Itandail,  82  DI. 
521;  Peoide  v.  Gaunt,  23  Cal.  156;  People 
V.  Gatewood,  20  Cal.  146;  Wiley  v.  Keokuk, 
6  Kan.  94;  People  v.  McOunglll,  41  Cat.  429; 
Morton  V.  State,  1  B:an.  468;  Stout  v.  Hyatt 
13  Kan.  232;  State  v.  McQualge,  5  S.  C.  429; 
Tuttle  V.  State,  6  Tex.  App.  556;  Ogle  v. 
State,  33  Miss.  383;  Brown  v.  State,  57  Miss. 
424;  Mlmms  v.  State,  16  Ohio  St  221;  Erwin 
V.  State,  29  Ohio  St  186;  State, v.  Bunger,  14 
La.  Ann.  461;  State  v.  Caulfield,  23  La.  Ann. 
148;  State  v.  Lartlque,  29  La.  Ann.  642,  646; 
State  V.  Hoyt  47  Conn.  518.  The  author  adds 
that:  "Other  states  take  what  seems  to  1>e 
the  better  view,— that  Is  must  also  appear,  not 
only  that  his  peremptory  challenges  were  ex- 
hausted, but  that  some  objectionable  person 
took  his  place  on  the  jury,  who  would  have 
otherwise  been  exduded  by  a  peremptory  chal- 
lenge." When  the  trial  court.  In  a  criminal 
case,  by  overruling  a  challenge  for  cause  to  a 
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Juror,  forces  the  prisoner  at  the  bar  to  exer- 
cise one  of  hlB  peremptory  challenges,  and 
when  subsequently,  before  the  Jury  is  svrom, 
the  accused  has  been  obliged  to  exhaust  all 
of  his  peremptory  challenges,  we  think  the 
accused  on  appeal  has  disclosed  good  ground 
for  the  reversal  of  the  verdict  against  him  by 
showing  error  In  the  ruling  of  the  court,  with- 
out the  necessity  of  his  affirmatively  showing 
resulting  injury  from  the  court's  action  by 
forcing  upon  the  Jury  a  Juror  obnoxious 
to  the  accused.  Defendant,  under  the  provi- 
sions of  an  express  statute  of  the  state  (sec- 
tion 897  of  the  Revised  Statutes),  had  the 
privilege  and  right  conferred  upon  him  of 
peremptorily  challenging,  without  showing 
cause,  12  Jurors.  The  right  to  12  peremptory 
challenges  so  conferred  is  an  absolute  one. 
The  deprivation  of  the  exercise  of  that  right 
carries  with  It  per  se,  as  It  does  in  every 
other  case  where  the  exercise  of  an  absolute 
statute  right  has  been  refused  or  made  un- 
available, the  nullity  of  the  proceeding  In 
which  the  refusal  has  taken  place.  It  is  not 
a  question  of  Injury  at  all,  further  than  the 
Injury  Itself  of  denying  the  right  The  de- 
nial of  the  right  Is  Itself  the  Injury.  If  fur- 
ther and  subsequent  Injury  were  deemed  to 
be  necessary  to  enter  as  a  factor  In  the  case, 
such  Injury  would,  Juris  et  de  Jure,  be  pre- 
sumed. The  proposition  here  announced  is,  we 
think,  80  dementary  aa  to  need  no  special 
citation  of  authority  to  support  It  We  ap- 
plied It  in  State  v.  Fruett,  49  La.  Ann.  290, 
21  South.  842,  where  we  said,  "The  express 
statutory  right  granted  to  a  defendant  by 
the  act  cannot  be  denied  because  the  exercise 
of  It  might  be  barren  of  results;"  stating  that 
neither  the  district  nor  the  supreme  court 
was  permitted  to  speculate  upon  the  subject 
See,  also.  State  v.  Jones,  46  La.  Ann.  1399,  16 
South.  369;  State  v.  Baldoser  (Iowa)  66  N. 
W.  99;  State  v.  Byan  (Iowa)  30  N.  W.  397; 
Ford  V.  Railway  (3o.  (Iowa)  75  N.  W.  680. 

The  practical  result  of  this  action  can  be  Il- 
lustrated by  supposing  that  when  the  twelfth 
Juror  was  tendered  the  accused  for  accept- 
ance or  rejection,  he  had,  at  that  time,  only 
utilized  ten  of  his  peremptory  challenges. 
This  would  leave  him  with  two  challenges 
under  his  control.  The  twelfth  Juror  being, 
we  assume,  obnoxious,  he  would  peremptori- 
ly challenge  him,  leaving  him  one  peremp- 
tory challenge  to  use  against  the  party  ten- 
dered in  place  of  the  twelfth  Juror,  who  had 
been  challenged.  This  challenge  he  could  ex- 
ercise without  any  right  on  the  part  of  the 
prosecution  to  know  on  what  ground  the  thir- 
teenth man  was  rejected.  How  would  the 
case  stand  if,  when  the  twelfth  Juror  was  ten- 
dered, the  accused  had  exhausted  eleven  per- 
emptory challenges?  This  Juror  being  ob- 
noxious, he  could,  as  before,  reject  him,  using 
his  twelfth  challenge  for  that  purpose;  but 
what  would  be  the  situation  when  the  person 
tendered  to  replace  the  person  so  rejected 
was  offered?  No  matter  how  obnoxious  be 
might  be,  the  accused  would  be  forced  to  ac- 


cept bim,  unless  he  could  successfully  show 
legal  cause  for  exclusion.  It  will  be  seen  at 
once  that  the  accused  would  have  been  placed 
at  a  disadvantage  by  having  no  peromptory 
challenge  under  his  control.  Now,  If  these 
eleven  peremptory  challenges  had  been  all 
used  by  the  accused  of  his  own  free  will  and 
accord,  the  situation,  though  distressing, 
would  be  none  the  less  perfectly  legal,  for  he 
would  have  availed  himself  to  the  full  extent 
of  his  legal  right  of  twelve  challenges;  but 
this  would  not  be  the  case  if  one  of  the  elev- 
en had  been  forced  from  him  by  an  erroneous 
ruling  on  the  part  of  the  court  That  errone- 
ous ruling  would  not  have  the  efTect  of  Im- 
pairing his  right  to  have  had  the  twelfth 
Juror,  who  was  actually  and  ultimately 
placed  upon  the  Jury,  rejected,  without  ques- 
tion from  the  court  The  ruling  would  have 
left  that  right  Intact,  but  Illegally  controlled 
through  an  error,  "The  act  of  the  court"  can- 
not be  made  to  Injure  the  accused,  and  force 
him  Into  a  position  different  from  that  he 
was  entitled  to  hold.  The  accused  was  enti- 
tled to  have  had  the  thirteenth  man  tendered 
rejected  without  question,  and  that  right  he 
has  never  lost.  He  had  It  all  through  the 
trial,  and  he  has  It  on  appeal.  He  was  not 
called  upon,  when  he  had,  in  point  of  fact, 
though  not  of  law,  exhausted  his  twdve  chal- 
lenges, to  disclose  that  the  last  Juror  tendered 
was  "obnoxious  to  him,"  and  thus  incur  his 
111  will.  In  view  of  the  action  of  the  trial 
court  which  was  presumably  correct  his 
mouth  was  dosed,  and  he  was  forced  to  ac- 
cept the  situation  until  relieved  on  appeal  by 
a  declaration  of  the  error  of  the  court  below. 
That  error  It  Is  our  duty  to  announce,  and, 
by  announcing  It,  to  replace  matters  in  the 
position  they  would  have  been  had  the  error 
not  been  committed. 

It  Is  said  that  the  law  having  granted  to 
the  accused  twelve  peremptory  challenges, 
the  moment  a  single  one  of  those  twelve  was 
Improperly  taken  from  him  by  forcing  him  to 
exeroise  It  in  respect  to  a  particular  Juror 
whom  he  was  entitled  to  have  bad  rejected 
for  cause,  his  statutory  right  of  having  twelve 
challenges  would  be  at  that  very  moment  In- 
vaded, as  much  Invaded  as  If  the  whole  twelve 
had  been  withdrawn  from  him  erroneously; 
that  it  would  have  been  then  and  there  dem- 
onstrated that  thereafter  he  could  only  have 
eleven  such  challenges  left;  that  if  the  mere 
invasion  of  a  statutory  right  of  the  accused 
would  per  se  entitle  him  to  claim  reversible 
error,  then  an  error  In  overruling  the  chal" 
lenge  of  one  single  Juror  for  cause  would  en- 
title him  to  relief  Independently  of  the  fact 
that  he  should  in  fact  have  exhausted  the 
other  eleven  challenges;  and  that  this  result 
would  be  in  the  face  of  an  unbroken  line  oC 
decisions  to  the  contrary.  The  error  of  the 
court  in  overruling  a  challenge  for  cause  is 
not  per  se  cause  for  reversal.  Whether  or 
not  It  so  operates  depends  upon  the  facts  of 
the  case  as  they  develop  upon  the  trial  of 
the  cause,  and  upon  the  course  adopted  by 
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the  accused.  Should  tbe  accused  fall  to  ex- 
erclse  his  peremptory  challenges  entirely,  or 
only  exercdse  them  partially,  It  Is  obvious 
that  he  could  not  urge  that  he  bad  been 
deprived  ot  a  privilege  which  he  had  not 
exercised  at  all,  or  had  only  partially  ex- 
ercised. Tlie  Invasion  of  his  statutory  right 
only  takes  place  at  the  point  when  the  right 
of  peremptory  challenge  Is  denied  or  be- 
comes inoperative,  and  when  it  Is  shown  by 
the  tacts  of  the  case  that  he  had  been  unable 
to  utilize  and  exercise  freely  and  without 
hindrance  (when  he  had  attempted  to  do  so) 
his  right  of  twelve  peremptory  challenges. 
When  he  had  failed  entirely  to  exercise  his 
peremptory  challenges,  or  bad  only  done  so 
partially,  the  question  of  Injury  would  not 
be  left  as  a  matter  In  doubt  or  of  presump- 
tion, but  absence  of  injury  would  have  been 
affimoatlvely  shown  on  the  face  of  the  rec- 
ord. Courts  of  justice  have  no  right  to  re- 
fuse or  to  make  unavailable  rights  or  priv- 
ileges conferred  upon  parties'  by  the  legisla- 
ture. They  can  no  more  do  this  by  errone- 
ous action  than  by  direct  arbitrary  action. 
The  right  of  peremptory  challenge  was  con- 
ferred for  the  express  purpose  of  enabling 
parties  accused  of  crime  to  reject  from  the 
jury  persons  whom  they  had  reason  to  dis- 
trust for  secret,  undisclosed  grounds,  not  suf- 
ficient to  be  made  available  as  causes  for 
l^al  challenge.  Prisoners  are  not  called  on 
to  state  why  or  wherefore  they  reject,  nor 
are  tbey  called  on  to  Incur  the  111  will  of 
jurors,  when  powerless  to  challenge  them  per^ 
emptorlly,  by  disclosing  to  the  court  that  any 
particular  juru:  or  Jurors  actually  serving 
on  the  jury  were  "obnoslons"  to  them.  The 
jury  sitting  upon  the  trial  may  be  "legal" 
JozorB  by  the  application  of  legal  tests,  and 
yet  very  obnoxious  jurors  for  secret  and  nn- 
diadosed  reasons.  Accused  are  entitled  to 
twelve  peremptory  challenges,  to  be  freely 
exercised,  without  compulsion  in  any  case 
from  the  court.  The  court  cannot,  by  an 
erroneous  ruling,  force  the  exercise  of  a  per- 
emptory challenge,  when  the  accused  Is  enti- 
tled, on  legal  grounds,  to  a  rejection  of  the 
particular  Juror  objected  to.  If,  In  the  for- 
mation of  the  jury,  the  prisoner  has  exhaust- 
ed the  twelve  challenges,  but  one  has  been 
used  substantially  under  legal  duress,  he  Is, 
In  law,  to  be  held  as  having  really  been  given 
the  privileges  of  only  elevoi  peremptory  chal- 
Iniges,  and  bis  statutory  right  has  been  in- 
vaded. 

We  think  appellant  entitled  to  have  us  ex- 
amine the  district  court's  action  In  respect  to 
the  Juror  Barrere,  In  order  to  determine 
whether,  by  reason  of  that  action,  defendant 
was  forced  to  exercise  improperly  and  unneces- 
sarily one  of  his  peremptory  challenges.  The 
consideration  of  that  subject  In  this  case  has 
given  us  very  great  concern.  Was  the  ruling 
of  the  district  judge  that  Bahrere  was  a  legal 
juror— a  i>er8on  proper  and  fit  to  sit  upon  the 
trial  of  defendant's  case— a  correct  ruling? 
Tbe  first  matter  attracting  attention  Is  the  fact 


that  the  qoestlons  and  answers  given  by  Bar- 
rere during  the  first  part  of  his  examination 
are  not  before  us.  The  only  questions  and  an- 
swers taken  in  writing  and  transmitted  in  the 
record  are  those  taken  down  during  the  exam- 
ination by  the  defendant  and  the  later  exam- 
ination by  the  court  The  entire  examination 
should  have  been  taken  down  and  forwarded. 
As  matters  stand,  we  do  not  know  with  any 
precision  or  certainty  what  the  juror  had  an- 
swered before  he  was  questioned  by  the  de- 
fense and  the  court.  The  judge  signed  the  bill 
with  the  djeclaration  that  "he  had  previously 
answered  all  questions  of  the  district  attorney 
and  counsel  for  defendant  disclosing  his  fit- 
ness and  competency  from  all  bias  or  prej- 
udice." The  particular  questions  and  answers 
upon  which  this  conclusion  of  tbe  judge  rested 
are  not  recited.  The  judge  states  that  at  one 
time-  the  answers  of  the  juror  upon  the  ques- 
tion of  law  touching  the  burden  of  proof  arous- 
ed his  suspicions  that  be  was  deliberately  at- 
tempting to  evade  jury  duty,  but  that  a  fur- 
ther examination  had  convinced  him  that  the 
error  was  more  from  Ignorance  than  a  desire 
to  evade  Jury  duty,  and  that  his  answers  were 
quite  natural,  since  the  question  propounded 
was  one  of  pure  law,  requiring  Instruction  and 
explanation;  that  It  was  only  when  a  ques- 
tion of  law  was  asked  him  as  to  the  rule  of 
the  burden  of  proof  that  he  answered  wrong, 
and  for  a  time  after  tbe  Instruction  of  the  court 
persisted  In  the  error.  In  tbe  present  condition 
of  things,  we  are  bound  to  assume  tbat  the 
juror,  during  the  first  part  of  his  examination, 
had  stated,  in  answer  to  questions  propounded 
to  him,  that  he  was  free  from  bias  and  preju- 
dice, and  had  formed  and  expressed  no  opinion 
In  reference  to  the  matter  before  the  court; 
and  we  must  examine  his  answers  to  the  later 
questions  from  the  standpoint  of  his  having 
originally  made  answers  which  would  have 
shown  him  a  competent  juror.  The  first  ques- 
tion (as  shown  In  the  transcript)  which  was 
propounded  to  him  by  defendant's  counsel  was 
as  to  the  course  he  would  Individually  pursue 
If  taken  as  a  Juror.  The  question  was  wheth- 
er, "If  he  was  taken  as  a  Juror,  he  would  re- 
quire the  state  to  prove  defendant's  guilt  or 
he  would  require  the  accused  to  prove  his  in- 
nocence." His  reply  was  "that  he  would  re- 
quire him  to  prove  his  Innocence."  He  was 
then  asked,  "Do  you  mean  that  you  would 
require  him  to  prove  that  he  was  not  guilty?" 
and  his  reply  was,  "Yes,  sir."  If  these  ques- 
tions and  answers  had  followed  a  prior  decla- 
ration by  the  Juror  that  he  had  formed  or  ex- 
pressed an  opinion  in  the  case,  we  scarcely 
think  the  court  in  view  of  his  persistence  In  ad- 
hering to  the  answers  (the  nature  and  force  of 
which  he  said  he  understood  fully),  after  his 
attention  had  been  specially  called  to  what  the 
law  was  upon  the  subject  and  of  his  only  chan- 
ging front  (even  then  not  fully  and  satisfac- 
torily) after  he  had  been  threatened  with  con- 
tempt proceedings  by  the  court  would  have 
felt  itself  justified  in  holding  Barrere  to  have 
been  a  competent  Juror.     The  ultimate  an- 
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swera,  given,  as  they  were,  In  the  face  of 
threatened  contempt  proceedings,  would  have 
been  entitled  to  Uttle  or  no  weight.  We  have, 
however,  to  consider  the  conclusions  of  the 
district  court  from  the  precise  circumstances 
under  which  that  court  was  called  upon  to 
reach  them.  We  have  to  consider,  therefore, 
matters  from  a  standpoint  considerably  dif- 
ferent from  that  which  we  have  Just  refer- 
red ta  The  question  is,  was  Barrere,  from  the 
view  of  his  fitness  and  competency  as  exhibit- 
ed by  his  answers,  taken  In  their  entirety,  a 
Juror  such  as  could,  with  proper  regard  to  a 
fair  and  impartial  trial,  have  been  forced  upon 
the  defendant  as  a  Juryman,  in  spite  of  the  lat- 
ter's  objection  that  he  was  not?  Counsel  of 
accused  argues  this  bill  as  if  the  Juror  had 
declared  that  he  would  require  the  accused 
to  prove  his  innocence  because  of  the  fact 
that  this  particular  defendant  was  on  trial,  or 
by  reason  of  some  fact  or  facts  connected  with 
this  special  case.  Argument  from  this  stand- 
point we  do  not  think  warranted.  What  we 
understand  the  Juror  to  have  said  was  that  he 
would  require  any  party  who  stood  charged  by 
indictment  with  crime  to  prove  his  innocence. 
He  evidently  was  in  accord  with  the  district 
attorney  in  the  statement  made  by  him  in  his 
argument  that  "honest  men  are  not  indleted  for 
crime."  Had  he  been  actually  placed  on  the 
Jury,  there  is  no  doubt  but  that  this  statement 
of  the  district  attorney  would  have  powerfully 
Influenced  him,  for  it  would  have  been  in  the 
direct  line  of  his  announced  ideas  on  that  sub- 
ject. His  views  in  respect  to  that  particular 
matter  were  expressed  In  no  uncertain  form. 
His  answers  were  reiterated  after  defendant's 
counsel  had  explicitly  explained  to  him  the 
law,  and  his  answers  were  accompanied  by  the 
declaration  that  he  had  fully  understood  the 
import  of  what  he  said.  He  adhered  to  them 
even  after  the  court  itself  had  undertaken  to 
examine  him,  and  until  he  was  forced  from  his 
position  by  a  threat  of  l>elng  dealt  with  as  for 
contempt;  and  he  then  receded  reluctantly, 
and  not  folly.  The  Judge, 'after  going  so  far 
as  to  threaten  the  Juror  with  being  dealt  with 
as  for  contempt,  finally  accepted  him  as  com- 
petent, with  the  statement  that  he  believed  he 
acted  from  ignorance,  and  under  misapprehen- 
sion, rather  than  intentionaUy,  and  from  de- 
sign. The  situation  after  this  was  such  as,  in 
our  opinion,  forced  the  defendant,  in  self-de- 
fense, to  challenge  the  Juror.  He  could  not, 
with  any  safety  to  himself,  permit  a  person  to 
participate  In  his  trial  as  a  Juror  who  had  been 
accepted  under  such  conditions.  We  do  not 
think  that  the  court  should  ever  place  upon  the 
Jury  a  person  whose  answers  to  questions  pro- 
pounded to  him  on  his  voir  dire,  either  as  to 
questions  of  law  or  fact,  had  been  such  as  to 
call  for  a  threat  from  it  that  he  would  be  dealt 
with  as  for  contempt  by  reason  of  them.  A 
change  of  view  or  opinion,  announced  after 
such  a  threat,  is  bound  to  carry  with  It  a  doubt 
as  to  its  sincerity,  and  a  question  as  to  wheth- 
er it  was  not  the  result  of  coercion.  A  verdict 
rendered  by  a  jury  of  whom  such  a  Juryman 


was  one  could  not  but  be  received'  with  more 
or  leas  distrust  as  to  its  Impartiality  and 
correctness.  There  is  no  necessity  and  no 
propriety  in  accepting  such  a  Juror.  It  is 
not  only  necessary  that  an  accused  person 
should  be  found  guilty,  but  that  he  should 
be  so  adjudged  by  a  tribunal  with  no  suspicion 
attached  to  it  as  to  its  absolute  fairness.  It 
is  much  better  that  the  defendant,  even  If 
guilty,  should  be  aftorded  a  new  trial,  than 
that  the  verdict  and  sentence  against  him 
should  stand  with  a  doubt  attached  to  the 
conviction  that  the  state,  in  procuring  It,  had 
not  aftorded  to  the  accused  all  the  legal  and 
constitutional  privileges  to  which  he  was  enti- 
tled. We  are  of  the  opinion  that  the  court 
erred  In  overruling  the  challenge  to  the  Juror 
Barrere,  thereby  forcing  the  accused  to  ex- 
haust his  peremptory  challenges  before  comple- 
tion of  the  Jury.  For  the  reasons  assigned,  it 
Is  hereby  ordered,  adjudged,  and  decreed  that 
the  verdict  of  the  Jury  be  set  aside,  and  the 
Judgment  thereon  rendered  be  annulled,  airold- 
ed,  and  reversed,  and  the  case  remanded  for 
further  proceedings  according  to  law. 

MILUBR,  J.     I  concur  on  the  gronnd  the 
Juror  should  have  been  excluded. 

BliANCHARD,  J.,  dissents. 


(51  La.  Ann.  222) 
LEVERT  et  al.  v.  HEBBRT  (HBBERT,  Inter- 
vener.    No.  12,975).i. 
(Supreme  Court  of  Louisiana.     Jan.  9,  1899.) 
Rbplbvin — Sales— Mabhibd  Wohkn — 
pukchasbs. 

1.  A  petition  alleging  that  plaintiffs  were  own- 
ers of  .certain  described  movables,  and  praying 
that  they  be  put  in  possession  of  such  movables 
as  "their  property,"  states  a  cause  of  action  for 
a  recovery  as  owners,  so  as  not  to  be  a  mere 
possessory  action  for  movables,  which  is  prohib- 
ited by  the  Code  of  Practice. 

2.  A  pre-existing  debt  is  a  sufficient  considera- 
tion for  a  transfer  of  movables. 

3.  In  an  action  to  recover  movables  from  the 
possession  of  defendant,  his  wife  intervened,  set- 
ting np  a  marriage  contract  stipulating  against 
any  community  of  property,  and  claiming  the 

Property  as  her  own  by  purchase  through  ber 
usband  as  agent  Neither  husband  nor  wifo 
testified.  There  was  no  evidence  that  the  wife. 
at  or  since  her  marriage,  was  or  had  tieen  pos- 
sessed of  any  paraphernal  property  or  moneys, 
or  that  she  had  any  productive  property.  It  was 
shown  that  the  husband  had  money  in  a  bank, 
and  that  he  closed  his  own  account,  and  trans- 
ferred it  to  the  credit  of  his  wife,  with  himself 
as  agent.  Sal)seauently  he  drew  against  the  ac- 
count, signing  the  checks  a^  agent.  There  was 
no  showing  that  the  bank  had  the  wife's  signa- 
ture or  power  of  attorney  to  pay  out  the  moneys 
to  her  husband.  Held  to  show  that  the  property 
belonged  to  the  husband. 

Appeal  from  Judicial  district  court,  parish 
of  IberviUe;   E.  B.  Talbot,  Judge. 

Action  by  Levert,  Biurguires  &  Co.  against 
Amed6e  N.  Hubert  Mrs.  Agnes  Lee  Hubert 
intervened.  Prom  a  Judgment  for  plaintiffs, 
defendant  and  intervener  appeal.    AfBrmed. 

1.  Behearing  denied  February  6, 1889. 
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HSbert  &  Hubert,  for  appellants.    Lozano 
tc  Hubert,  for  appellees. 

NICHOLL8,  G.  J.  On  or  about  the  Slst 
of  January,  1898,  the  plaintifFs  filed  In  the 
district  court  a  petition  in  which  they  alleged 
that  they  were  the  owners  of  certain  movable 
property;  that  it  was  then  In  the  possession 
of  defendant,  who  was  unlawfully  and  illegal- 
ly holding  the  same,  and  absolutely  refused 
to  deliver  the  same  to  petitioners,  notwith- 
standing amicable  demand;  that  they  feared 
the  defendant,  having  and  holding  Illegal  pos- 
session of  same,  would  send  the  same  out  of 
the  jurisdiction  of  the  court  during  the  pend- 
ency of  the  snit  then  being  brought  They 
prayed  for  a  writ  of  sequestration,  ft>r  cita- 
tion upon  defendant,  and  that  after  doe  hear- 
ing there  be  Judgment  tn  their  favor,  ordering 
and  directing  the  sheriff  to  place  them  In  full 
and  complete  possession  of  their'  property,  and 
for  all  general,  special,  and  equitable  relief. 
Defendant  excepted  that  plaintUts'  petition 
declared  no  cause  or  right  of  action.  He  also 
moved  to  have  the  sequestration  set  aside  on 
the  ground  that  the  allegations  of  plaintiffs' 
petition  were  insufficient  In  law  to  maintain 
the  action,  and  that  the  affidavit  annexed  to 
the  petition  was  necessarily  insufficient  to 
maintain  a  sequestration.  The  exception  and 
the  motion  having  both  been  overruled,  on  the 
Ttb  May,  1898,  defendant  answered,  pleading 
the  general  issae.  On  Jnly  12, 1898,  Mrs.  Agnes 
Lee  Hubert,  wife  of  the  defendant,  filed  an  in- 
tervention in  the  suit,  in  which  she  alleged 
that  she  was  married  to  defendant  in  1892, 
under  a  marriage  contract  which  stipulated 
that  there  should  be  no  community  of  proih 
prty  between  them;  that  at  various  times 
since  her  marriage  she  had  had  funds  and 
moneys  in  bank  aggregating  the  sum  of  $4,- 
200,  and  that  in  the  course  of  time  she  p\u> 
chased  In  her  own  right  and  name,  through 
ber  said  husband,  whom  she  had  authorized 
to  draw  checks,  drafts,  etc.,  as  her  agent,  all 
of  the  property  sequestered  by  the  plaintifls 
in  their  suit  against  her  husband;  that  the 
plaintiffs,  averring  themselves  to  be  owners 
of  said  property,  prayed  the  court  to  be  put  in 
IMSsesslon  thereof,  and,  averring  further  that 
they  believed  that  the  defendant  Hubert  would 
remove  the  property  out  of  the  Jurisdiction  of 
the  court,  had  obtained  a  writ  of  sequestra- 
tion, and  had  had  all  of  said  property  seized 
by  the  sheriff;  that,  having  money  in  bank,  as 
alleged,  she  bought  the  machinery.  Imple- 
ments, mules,  and  horses  sequestered  by  the 
plaintiffs;  that  a  certain  boiler  mentioned  and 
the  thresher  were  originally  the  property  of 
ber  husband,  having  been  bought  by  him  In 
the  year  1892,  and  paid  for  by  the  plaintiffs, 
who  were  then  her  commission  merchants; 
that,  he  finding  himself  in  need  of  the  money 
in  the  year  1894,  In  order  to  assist  him  In  his 
planting  operations,  and  thus  bear  a  part  of 
the  family  expenses,  she  undertook  to  furnish 


the  machinery,  mnles,  horses,  and  implements 
necessary  to  make  a  crop;  that  at  that  time 
she  purchased  from  her  husband  the  boiler 
and  engine  and  thresher,  he  using  the  money 
to  make  his  crop;  that  from  time  to  time  since 
1894,  and  previously,  petitioner  had  furnished 
all  the  machinery,  implements,  and  stock  nec- 
essary to  run  her  husband's  business,  and  had 
permitted  him  to  make  use  of  the  same,  thus 
bearing  a  part  of  the  expenses;  that  she  had 
paid  with  the  moneys  all  the  repairs,  etc., 
to  all  the  machinery,  etc.,  sequestered  by  the 
plaintiffs,  and  during  the  last  year  she  had  used 
them  to  m^ke  a  crop  for  her  own  account; 
that  at  the  time  of  the  sequestration  all  of  the 
property  seized  was  in  her  possession,  and  they 
bad  in  fact  always  been  In  the  actual  physical 
possession  of  herself  and  her  husband  acting 
as  her  agent;  that  she  had  never  made,  nor 
authorized  any  one  to  make  for  her,  a  sale  of 
said  property;  that  the  plaintiffs  had  never 
had  possession  of  said  property  alleged  to  be 
theirs,  actual  or  constructive,  and  therefore 
their  pretended  ownership  of  it  Is  Illegal, 
fraudulent,  and  untrue,  and  Intended  to  de- 
prive her  of  her  property;  that  she  was  the 
bona  fide  owner  of  said  property.  She  prayed 
to  intervene  in  the  suit;  that  plaintiffs  and 
defendant  be  cited;  that  there  be  Judgment  In 
her  favor,  decreehig  her  to  be  the  owner  of 
all  said  property,  and  quieting  her  possession 
of  same;  and  that  plaintiffs*  suit  be  dismissed; 
and  for  all  and  general  relief.  The  inter- 
vener bonded  the  property  sequestered  under 
order  of  the  court  The  defendant  Amed6e 
Hubert  answered  this  intervention,  admitting 
that  all  the  facts  and  allegations  were  true 
and  correct;  that  bis  wife,  being  separate  in 
property  from  him,  and  having  moneys  in  her 
own  right,  purchased  the  property  described 
in  her  petition  as  therein  set  forth;  that  said 
property  had  never  been  out  of  her  possession; 
that  said  property  was  at  that  time  being  em- 
ployed by  her  In  the  making  of  a  crop  for  her 
account  The  plaintiffs  answered  the  Inter- 
vention, pleading  firit  the  general  Issue. 
They  averred  that  they  acquired  all  of  the 
said  property  by  an  act  sous  seing  priv6  on 
the  12th  of  February,  1897,  through  their 
agent  A.  K.  Grace,  from  Amedge  N.  Hubert, 
in  good  faith  and  for  a  free  consideration,  to 
wit  $3,392  cash;  that  said  act  of  sale  was 
recorded  in  Iberville  on  the  19th  of  February, 
1807;  that  actual  delivery  of  said  property 
was  made  to  their  agent  on  the  12tb  of  Feb- 
ruary, 1897,  in  the  presence  of  two  witnesses, 
and  on  the  same  day  said  property  was  leased 
to  said  Hfibert  for  the  year  1897,  at  a  rental 
of  $271.36;  that  said  purchase  was  made 
without  notice  from  any  one  of  a  claim  of 
ownership  thereof;  that  the  record  of  the  sale 
to  themselves  was  notice  to  intervener  of  said 
transaction,  and  she  never  objected  thereto 
until  the  filing  of  their  suit  for  the  recovery 
of  their  property;  that  the  marriage  contract 
between   intervener  and   her   husband    was 
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never  recorded  In  IbervUIe  parlsb,  nor  was  any 
property  assessed  In  Intervener's  name  In  said 
parish.  They  denied  that  Intervener  had 
ever  possessed  any  money  or  funds  In  her 
own  right,  as  by  her  alleged;  that  such  funds, 
if  any  she  had,  were  funds  of  her  husband, 
deposited  by  him  In  the  name  of  the  Inter- 
vener in  pursuance  of  and  In  continuance  of 
a  concocted  scheme  of  fraud  and  simulation; 
that  each  and  every  transaction  between  Inter- 
vener and  her  husband  was  a  simulation  and 
scheme  fraudulently  entered  Into  between 
them  for  the  purpose  of  shielding  the  prop- 
erty of  the  husband  from  the  pursuit  of  his 
creditors,  and  to  enable  him,  at  bis  will  and 
pleasure,  to  fraudulently  deceive  persons  deal- 
ing with  him,  so  that  he  might  falsely  and 
fraudulently  acquire  property  and  enrich  him- 
self and  intervener  at  tbe  expense  of  others, 
and  particularly  petitioners.  They  prayed 
that  the  demand  of  the  Intervener  be  rejected, 
and  that  they  themselves  be  decreed  to  be  the 
owners  of  all  the  property,  and  that  they  be 
placed  in  possession  thereof.  The  district 
court  rendered  judgment  in  favor  of  plalntlfFs, 
recognizing  their  title  to  the  property  described 
in  their  petition,  and  ordered  that  they  be 
placed  In  possession  thereof.  It  rejected  In- 
tervener's demand.  Defendant  and  inter- 
vener appealed. 

Appellants  contend  here  that  plaintiffs'  ac- 
tion was  a  possessory  action  for  movables, 
which  character  of  action  Is  expressly  disal- 
lowed by  the  Code  of  Practice.  Plaintiffs  al- 
leged themselves  to  be  owners  of  certain  de- 
scribed movables.  They  averred  thatthey  were 
in  the  possession  of  the  defendant,  Hubert, 
Illegally.  They  prayed  for  citation  upon  him, 
and  that  the  court  order  that  they  be  placed 
In  possession  of  their  property.  The  prayer, 
substantially,  was  that  the  court  order  that 
tbe  plaintiffs  be  placed  in  possession  of  the 
articles  enumerated,  as  their  property.  The 
language  used  might  have  been  more  specific 
and  better  chosen,  but  the  action  was  prop- 
erly permitted  to  stand  as  against  an  ezcep- 
tlm  of  no  cause  of  actI(Hi.  If,  on  the  trial  of 
the  cause,  it  had  developed  that  plaintiffs 
were  advancing  their  claims  merely  as  holdr 
era,  and  not  as  owners,  of  the  articles,  the  ac- 
tion would  have  properly  failed;  but  the  ul- 
timate trial  established  very  clearly  (what  we 
think  the  pleadings  themselves  sufficiently 
showed)  what  the  character  of  plaintiffs'  pre- 
tensions were.  They  rested  upon  an  allega- 
tion made,  and.  In  onr  opinion,  established 
ownership  of  this  property.  Plaintiffs  show- 
ed that  by  act  under  private  signature,  of  Feb- 
ruary 12,  1897,  they  purchased  from  the  de- 
fendant (intervener's  husband)  the  personal 
property  Involved  in  this  litigation  for  tbe 
price  of  $3,392.03;  that  the  act  of  sale  recited 
the  delivery  of  possession  to  the  purdiasers; 
that  on  the  same  day  the  vendor,  Hubert, 
leased  the  same  property  from  the  plaintiffs 
for  the  year  1897  at  a  rental  of  $271.    The  in- 


tervener does  not  pretend  to  be  a  creditor  of 
her  husband,  nor  does  she  contend  that  she 
acquired  any  portion  of  this  property  from 
him,  with  the  exception  of  the  boiler  and 
thresher,  and  her  claim  as  to  this  was  not  at- 
tempted to  be  followed  up  by  proof.  Her 
claim  rests  upon  a  direct  purchase  alleged  to 
have  been  made  by  herself  of  these  movables 
from  the  dealers  selling  the  same.  Under 
such  conditions,  she  Is  not  concerned  In  icnow- 
ing  whether,  at  the  time  Grace  acted  as  the 
agent  of  the  plaintiffs  In  malting  the  purchase 
which  he  did  In  their  behalf,  he  then  held 
their  power  of  attorney  or  not.  By  claiming 
the  benefit  of  his  acts  they  have  ratified  the 
same.  Questions  of  delivery  and  price  play 
no  part  in  this  controversy.  The  act  sous 
seing  prlv6  signed  by  the  defendant,  and  not 
attacked  by  him,  concludes  him  as  to  the 
transfer  and  delivery  of  the  property.  It  docs 
not  follow  that,  because  no  money  actually 
passed  between  the  parties  at  the  time  of  the 
sale,  therefore  the  transfer  of  property  was 
unreal.  Bev.  Civ.  Code,  art  1900;  Weld  v. 
Peters,  1  La.  Ann.  432.  A  pre-existing  debt 
due  by  transferror  of  property  to  his  trans- 
feree supports  the  transfer. 

It  Is  contended  by  Intervener's  counsel  that 
she  has  shown  that,  by  marriage  contract  be- 
tween herself  and  her  husband,  It  was  stipu- 
lated there  should  be  no  community  between 
them;   that  she  has  shown  that  at  the  time 
of  the  sequestration  in  this  suit  she  was  in 
possession   of  the  personal  property   which 
was  sequestered,  claiming  the  same  as  her 
property;     that    under   these    circumstances, 
plaintiffs  having  failed  to  show  adverse  title, 
there  was  no  necessity  that  she  should  offer 
proof  of  her  ownership  of  the  property  In  dis- 
pute.   She  maintains,  however,  that  she  has 
shown  affirmatively  that  this  property  was 
purchased  for  her  by  her  husband,  acting  as 
her  agent    Neither  intervener  nor  defendant 
took  the  stand  aa  a  witness.    No  evidence 
was  Introduced  to  show  that  at  the  date  of 
her  marriage,  or  at  any  time  since,  was  she 
possessed   of   any   paraphernal   property   or 
moneys,  or  that  she  had  any  Industry  from 
which  she  could  acquire  property,  other  than 
a  lease  to  her  for  one  year  of  the  Avery  plan- 
tation, executed  just  a  few  days  before  tbe 
sequestration  was   Issued   In   this   case.    In 
this  lease  her  husband  appeared  as  acting  for 
her  under  a  power  of   attorney,    but   the 
power  was  not  annexed  to  the  act  nor  wa» 
any  such  power  shown  to  have  ever  been 
executed.    It   was  shown   that  Amed6e    N. 
Hubert  opened  an  account  In  his  own  name- 
In  the  Louisiana  National  Bank  on  October 
17,  1894,  depositing  that  day  $2,691;  that  at 
different  times  between  that  date  and  Janu- 
ary 14th  (January,  1895)  he  drew  out  th» 
whole  of  this  amount  except  $1,836;  that  oa 
that  day  he  closed  his  own  account   and. 
opened  an  account  on  the  books  of.  the  same' 
bank   by  transferring  this  balance   to   th» 
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credit  of  "Mm.  A.  N.  Hfibert,  A.  N.  Hfibert, 
Agent";  that  this  account  had  bad  various 
deposits  placed  to  its  credit  between  the  14th 
of  January,  1895,  and  February  1,  1888,  the 
whole  making  an  aggregate  of  $7,516;  that 
during  this  time  Amedfie  N.  H6I>ert  drew 
constantly  against  the  account,  signing  the 
checks,  "Agent."  From  what  source  Mrs. 
Egbert  acquired  these  various  deposits  is  not 
attempted  to  be  explained.  It  was  shown 
that  Hubert,  the  husband,'  had  himself  been 
In  active  business  as  a  planter  In  1894,  and 
presumedly  he  continued  in  business  there- 
after. We  find  him  suddenly  closing  his  bank 
accoimt,  and  transferring  the  balance  stand- 
ing to  his  credit  to  an  accoimt  opened  in  his 
own  name  as  agent  of  his  wife,  to  which 
he  could  add  deposits  from  time  to  time 
as  he  pleased,  and  from  which  he  could 
draw  without  let  or  hindrance.  It  is  not 
shown  that  Mrs.  Hubert  personally  had  any- 
thing  to  do  with  the  opening  of  this  ac- 
count, nor  through  what  cause  she  had  be- 
come entitled  to  the  amount  of  $1,336,  with 
which  it  opened.  She  alleges  in  her  inter- 
vention tliat  she  had  authorized  her  husband 
to  draw  checks  as  agent  in  her  behalf,  but 
that  statement  was  not  verified  in  any  way. 
lliere  was  nothing  to  show  that  Mrs.  Hubert's 
signature  was  ever  procured  by  the  bank, 
or  that  it  acted  in  paying  out  moneys  on  this 
new  account  under  any  power  of  attorney 
shown  to  it  from  the  wife.  The  moneys 
having  been  deposited  by  the  husband  him- 
self as  agent  (tf  Mrs.  A.  N.  Hubert,  the  bank 
obvlonsly  recognized  the  right  of  the  same 
party  to  control  the  fund,  and  to  check 
against  it  as  agent  The  wife  does  not  pre- 
tend to  know  when  or  for  what  the  various 
checlts  drawn  by  her  husband  were  given. 
She  does  not  attempt  to  identify  any  one  check 
as  having  been  given  in  payment  of  any  par^ 
tlcolar  piece  of  property.  She  claims  that  the 
whole  of  this  property  was  in  her  possession 
at  the  time  of  the  sequestration,  but  the  only 
evidence  on  this  subject  is  that  of  the  deputy 
sheriff,  who  stated  that  at  the  time  of  the 
sequestration  they  were  on  the  Avery  plan- 
tation, and  being  used  in  the  cultivation 
thereof.  It  does  not  follow  from  that  fact 
that  they  belonged  to  her,  or  that  they  were 
In  her  possession  as  owner.  The  husband, 
particularly  if  he  was  embarrassed  in  his 
planting  operations,  might  well  allow  his  wife, 
separated  in  property  from  him,  to  be  sub- 
stituted for  himself  as  lessee  for  the  opening 
year,  and  utilize  his  mules,  plows,  wagons, 
and  farming  utensils  in  making  the  crop. 
We  are  satisfied  that  no  portion  of  the  mon- 
eys, standing  on  the  books  of  the  Louisiana 
National  Bank  to  the  account  of  Mrs.  A,  N. 
Hfibert  belonged  in  fact  to  the  wife,  but,  on 
the  contrary,  tljat  they  belonged  to  her  hus- 
band. That  conviction  carries  with  it  the 
afilrniance  of  the  Judgment  appealed  from. 
The  judgmmt  is  affirmed. 


(a  La.  Ann.   447) 
HAYES  et  al.  v.  DUG  AS  et  aL     (No,  12,994.)  i 
(Supreme  Court  of  Louisiana.     Feb.  6.  1899.) 
Mabbicd  Women  —  Aotioms  —  Aomisistbators  — 

LUBIUTT  or  SURBTIKS. 

1.  In  a  suit  by  married  women,  the  mere  state- 
ment they  are  joined  and  assisted  by  their  hns- 
luindB  will  not  suffice.  Rev.  Civ.  Code,  art.  121; 
Code  Prac.  art  106;  Lacour  v.  Delamarre,  2 
La.  Ann.  140;  Grover  v.  Clarke,  7  La.  Ann.  177; 
Dunn  T.  Woodward,  11  La.  Ann.  265. 

2.  The  suit  against  sureties  on  an  administra- 
tor's liond  will  not  be  defeated  because  the  cred- 
itors have  not  notified  their  judgment  against 
him  to  the  administrator,  or  called  on  him  for  a 
statement  of  the  succession  funds  in  his  hands, 
there  having  been  a  final  account  filed  by  the 
administrator,  and  homologated,  showing  the 
succession  funds  in  his  hands,  and  fixing  the 
amounts  due  the  heirs. 

3.  Our  law  requires,  before  snit  can  be  brought 
against  sureties  on  the  bonds  of  administrators, 
all  necessary  steps  shall  be  exhausted  to  procure 
payment  from  the  administrator.  The  final 
judgment  against  the  administrator,  the  execu- 
tion returned  nulla  bona  after  the  diligent  effort 
to  make  the  money,  and  calls  on  the  parties 
constitute  a  substantial  compliance  with  the  re- 

goirement  as  to  suits  of  this  character.  Rev. 
t.  art  3715;  Rev.  Civ.  Code,  art.  3066;  Nich- 
olson V.  Ogden,  6  La.  Ann.  486;  Gaiiiard  v. 
Bordelon,  35  La.  Ann.  300. 

4.  The  sureties  will  not  be  discharged  liecanse 
of  the  mortgage  on  the  records  in  favor  of  the 
individual  who  was  the  administrator,  securing 
a  note  payable  to  him,  it  not  l>eing  shown  the 
plaintiffs  could  have  seized  the  note  extant  in 
the  hands  of  the  holder,  whoever  he  might  be. 
Succession  of  Lanve,  6  La.  Ann.  530;  Simpson 
V.  Ailain,  7  Rob.  604;  1  Hen.  Dig.  vide  "Execu- 
tion of  Judgment,"  p.  345,  No.  5. 

(SyUabos  by  the  Court) 

Appeal  from  judicial  district  court,  pariah 
of  Iberia;  Felix  Voorhies,  Judge. 

Action  by  Desire  Hayes  and  others  against 
J.  C.  Dugas  and  others.  From  a  judgment 
for  defendants,  plaintiffs  appeaL    Reversed. 

Foster  &  Broussard,  for  appellants.  Mar- 
tin &  Voorhies,  for  appellees. 

MILLER,  J.  The  defendants  are  sued  as 
sureties  on  the  bond  of  an  administrator,  and 
plaintiffs  appeal  from  the  Judgment  against 
them.  The  plaintiffs  are  the  heirs  of  the  de- 
ceased. The  record  shows  the  homologation 
of  the  final  account  of  the  administrator,  ex- 
hibiting the  amounts  In  his  hands  allotted  to 
the  plaintiffs,  the  issue  of  an  execution 
against  the  administrator  for  the  amounts 
he  was  directed  to  pay  the  plaintiffs,  and  the 
return  nulla  bona  on  the  execution.  The  de- 
mand of  the  plaintiffs  is  resisted  on  the 
grounds  that  two  of  the  plaintiffs  are  mar- 
ried women,  not  authorized  to  sue;  that 
plaintiffs  have  shown  no  notification  of  the 
plaintiffs'  judgment  to  the  administrator,  or 
call  on  him  for  a  statement  of  his  condition 
as  administrator  with  regard  to  the  succes- 
sion funds,  as  directed  by  articles  1053  and 
1056  of  the  Code  of  Practice;  and  that  plain- 
tiffs have  discharged  defendants  by  not  sub- 


a.  Rehearing  denied  February  20, 1899. 
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jecting,  to  the  demand  they  make  on  the 
Burettes,  the  property  plaintiffs,  It  la  claimed, 
could  have  seized. 

The  defense.  In  part,  is  based  on  the  stat- 
utory requirement  that  there  Is  no  recourse 
against  the  sureties  on  Judicial  bonds  until 
the  necessary  steps  have  been  unaTaillng 
against  their  principals.  Rev.  Civ.  Code,  art. 
30G6;  Rev.  St  f  8715.  These  necessary  steps 
have  had  frequent  exposition  In  our  Juris- 
prudence, and  include  in  the  main  the  recov- 
ery of  final  Judgment  against  the  administra- 
tor or  executor,  the  issue  of  an  execution,  and 
the  return  nulla  bona  after  due  diligence  to 
make  the  money,  and  the  calls  on  the  parties. 
Nicholson  V.  Ogden,  6  La.  Ann.  486;  Oail-' 
lard  V.  Bordelon,  35  La.  Ann.  390.  The  argu- 
ment Insists  that  in  this  case  it  is  equally 
indispensable,  to  maintain  the  plaintiffs'  suit, 
to  show  the  notification  to  the  administrator 
of  the  Judgments,  and  the  call  on  him  for 
the  condition,  or  rather  the  amount  of  the 
succession  funds  In  his  hands,  directed  by 
Code  Prac.  arts.  1053,  1055,  1056.  It  is  not 
easy  to  appreciate  the  necessity  in  this  case 
of  such  notification  or  caU.  We  are  referred 
to  the  decision  In  Wilson  y.  Murrell,  6  Rob. 
68,  as  supporting  this  contention;  but  In  that 
case,  it  seems,  the  account  of  the  adminis- 
trator was  ordered  to  be  amended,  and  there 
was,  as  we  read  the  decision,  only  a  Judg- 
ment of  partial  distribution.  In  this  condi- 
tion the  supreme  court  held  that,  before  the 
succession  creditor  could  sue  on  the  bond  of 
the  executor,  it  was  essential  to  notify  the  ad- 
ministrator of  the  Judgment  of  the  creditor, 
and  call  on  the  administrator  for  a  statement 
of  the  condition  of  the  succession  funds  in 
his  hands,  as  directed  by  the  articles  of  the 
Code  of  Practice  on  the  subject  In  this  case 
the  amount  of  the  succession  funds  In  the 
administrator's  hands,  and  the  amounts  to 
be  paid  to  the  plaintiffs,  are  determined  by  the 
final  Judgment  We  perceive  in  the  brief  a 
reference  that  might  be  deemed  to  convey 
the  Idea  that  there  are  still  succession  cred- 
itors unpaid;  but  as  we  read  the  record,  the 
Judgment  fixes  the  amounts  due  by  the  ad- 
ministrator to  the  plalntiffB  as  heirs.  Hence 
we  cannot  apply  the  articles  of  the  Code  so 
as  to  require  a  call  for  a  statement  of  the 
succession  funds  the  homologated  account 
furnishes,  or  to  exact  a  notification  to  the 
administrator  of  a  Judgment  homologating 
the  account  rendered  by  him. 

On  the  other  branch  of  the  defense,  based 
on  the  mortgage  recorded  In  favor  of  Norice, 
securing  the  promissory  note  for  $6,000, 
which  it  is  claimed  the  plaintiffs  should  have 
subjected  to  their  Judgment,  it  suggests  it- 
self that  neiOier  the  debt  represented  by  the 
note,  nor  the  mortgaged  property,  could  have 
been  subjected  to  the  plaintiffs'  execution, 
unless  they  obtained  possession  of  the  note. 
It  Is  true,  there  was  recorded  a  donation  of 
the  note  by  Norice;  but  If  the  note  was 
transferred  to  the  donee,  he,  in  turn,  must 


have  parted  with  It  The  plaintiffs  made 
two  efforts  to  seize  the  note  by  garnishments 
against  parties  they  supposed  held  it  as  the 
property  of  Norice.  These  efforts  resulted  in 
the  denial  by  the  garnishees  of  the  posses- 
sion or  control  of  the  note.  Finally,  the  note 
turned  up  in  the  hands  of  the  People's  Bank, 
pledgee^  who,  on  the  Judgment  on  the  note, 
seized  and  sold  the  mortgaged  property  in 
satisfaction  of  the  debt  of  the  bank.  We 
have  no  basis  to  hold  that  the  defendants 
have  been  discharged  from  their  obligation 
as  sureties,  because  of  a  promissory  note, 
once  the  property  of  the  principal  debtor, 
with  no  proof  that  the  plaintiffs  could  have 
seized  the  note  essential  to  have  seized  the 
debt  the  note  represented.  Stockton  v.  Stan- 
brough,  3  La.  Ann.  890;  Succession  of  Lauve, 
6  La.  Ann.  530;  Simpson  v.  Allain,  7  Bob. 
604;    1  Hen.  Dig.  p.  345.  No.  6. 

The  exception  of  the  defendants  directs  at- 
tention to  the  Institution  of  this  suit  by  the 
married  women,  Joined  with  the  other  plain- 
tiffs; and  the  exception  is  that  the  wives 
thus  made  plaintiffs  are  neither  authorized 
by  their  husbands  nor  by  the  court  We  think 
the  exception  well  taken.  We  find  neither 
authorization.  The  recital  in  the  petition 
that  the  wives  are  Joined  and  assisted  by 
their  husbands  Is  not  the  equivalent  of  the 
authorization  of  the  husbands  appearing  of 
record;  nor  can  we  hold  the  suit  is  by  the 
husbands,  as  they  are  not  Introduced  as 
plaintiffs.  Code  Prac.  art  106;  Rev.  Civ. 
Code,  art  121;  Qrover  v.  Clarke,  7  La.  Ann. 
177;  Dunn  v.  Woodward,  11  La.  Ann.  2G5; 
Lacour  v.  Delamarre,  2  La.  Ann.  140;  Robin- 
son V.  Butler,  6  Rob.  78. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  lower  court 
be  avoided  and  reversed;  and  it  is  now  or- 
dered and  decreed  that  this  suit,  in  so  far  as 
respects  the  demands  of  Delanson  Hayes, 
wife,  Sallle  Gordy,  wife,  Louisa  Cook,  wife, 
Mary  Stansbury,  wife.  Joined  as  plaintiffs 
herein,  be,  and  it  hereby  Is,  remanded  to  ena- 
ble the  said  married  women  to  obtain  the 
authorization  requisite  to  prosecute  their 
suits.  It  is  further  ordered,  adjudged,  and 
decreed  that  each  of  the  plaintiffs,  save  said 
married  women,  do  have  and  recover  from 
defendants  In  soUdo  the  amounts  severally 
claimed  by  the  said  plaintiffs,  as  stated  in 
the  petition,  with  legal  interest  thereon,  and 
that  save  the  costs  incident  to  the  suits  by 
said  married  women  to  be  paid  by  plaintiffs, 
the  defendants  pay  costs. 

(n  La.  Ann.  SS5) 
HEWITT  T.  BTJVBNS  et  al.    (No.  13,073.) 
(Supreme  C!onrt  of  Louisiana.     Feb.  6,  1899.) 
Apfeai.— Rbvibw — Qdestions  or  Fact — Coscub- 

RHNT   ATTACHMB:«Tg. 

1.  The  questions  were  exclusively  questions 
of  fact,  and  not  reviewable,  under  article  101 
of  the  constitution.  The  circuit  court  of  ap- 
peals was  competent  and  had  jarisdiction,  to 
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finally  determine  whether  the  attachments  were 
conenrrent 

2.  The  conrt  dedded  that  they  were  concur- 
rent, and  that  the  creditors  were  entitled  to  a 
pro  rata  division  of  the  proceeds.  The  supreme 
court  declined  to  disturb  the  decree  and  to  issue 
an  order  nisi,  as  it  is  manifest  on  the  face  of 
the  papers  that  the  conclusion  would  be  the 
same  on  the  merits. 

(Syllabus  by  the  Coort) 

Application  of  the  Simmons  Hardware  Com- 
pany for  a  writ  of  certiorari  bi  the  matter  of 
the  attachment  of  Mrs.  J.  A  Hewitt  and  Ardls 
&  Ck>.,  against  M.  F.  Buvena.  Application  for 
role  denied. 

W.  Porter  Good,  for  petitioner. 

BRBAUX,  J.  Belator,  the  Simmons  Hard- 
ware Company,  la  a  creditor  of  M.  F.  Boyens. 
It  sued  out  a  writ  of  attachment,  npon  which 
the  property  of  the  defendant  was  seized.  It 
avers  that.  Immediately  after,  other  creditors 
of  the  defendant  sued  out  writs  of  attachment 
on  suits  contemporaneously  filed  against  the 
same  defendant  There  was  testimony  Intxo- 
doced  in  the  district  court  regarding  the  rank- 
ing of  the  attachments.  There  was  some  con- 
tradiction among  the  witnesses.  The  derk  of 
the  conrt  testified  that  the  writs  in  relator's 
case  and  that  of  Ardls  &  Ca,  another  creditor, 
at  whose  instance  an  attachment  was  issued, 
were  issued  together,  and  handed  to  their  at- 
torney. Just  a  brief  time  before  those  of  Ogll- 
Tie  and  Buckley,  Ourtie  &  Go.,  other  creditors 
who  proceeded  by  attachment.  This  testimony 
la,  in  the  main,  corroborated.  The  testimony 
as  to  the  time  the  seizure  was  made  after  the 
papers  came  into  the  bands  of  the  sheriff  was 
contradictory  in  some  respects.  The  retturm 
on  the  attachment  writs  show  that  Identically 
tbe  same  iiroperty  was  seised  under  all  the 
writs.  The  returns  on  the  writs  of  relator 
and  of  Ardls  &  Co.  show  that  the  writs  of  at- 
tachment were  executed  on  the  6th  day  of 
December,  1887,  and  in  the  other  cases  on  the 
day  following,  but  notices  of  attachment  were 
all  given  the  same  day.  The  rdator  avers 
fliat  the  papers  were  served  after  the  attach- 
ments had  all  been  made,  just  as  they  were 
nmnbered  on  the  back  of  the  writs.  These  at- 
taching creditors  Joined  In  an  Interventloi  to 
annul  or  subordinate  the  attachment  of  one  of 
the  creditors,  Mrs.  J.  A  Hewitt,  made,  as  w« 
take  it,  prior  In  time.  Tbe  district  court  ren- 
dered Judgment  In  favor  of  the  Interveners 
ggbordlnating  her  attachment  to  those  of  the 
interveners,  and  decreeing  that  the  amount 
realized  on  her  attachment  should  be  divided 
pro  rata  among  the  contesting  interveners. 
From  this  Judgment  the  relator  and  Ardls  & 
Oo.  appealed  to  the  court  of  appeals.  The 
Jadgment  of  the  lower  court  was  affirmed. 

Tbe  following  is  a  quotation  from  the  opin- 
ion: The  evidence  shows  that  an  "the  attach- 
ments were  sued  out"  substantially  at  the  same 
time,  and  executed  concurrently.  In  any 
event,  "all  the  creditors  Joined  in  the  suits  (rev- 
ocatory action)  to  aimul  or  subordinate  the 


attachments  of  tbe  plaintiff^  and  should  share 
In  the  privilege  accorded  tbe  revoking  creditors 
pro  rata."  From  the  foregoing  it  Is  evlden, 
that  there  was  no  contest  regarding  the  law. 
and  that  tbe  attachments,  as  to  priority  oT 
right,  are  controlled  by  the  time  of  day  they 
were  levied,  and  not  by  reference  exclusively 
to  the  day  on  which  it  was  that  the  writs  were 
executed  by  seizing  the  property.  Tbe  ques- 
tions hivolved  are  ezdnsively  of  fact  Pass- 
big  upon  these  facts,  both  the  district  court 
and  the  court  of  appeals  held  that  they  were 
executed  concurrently,— questions  of  which  a 
court  of  appeals  has  jurisdiction,  and  is  com- 
petent to  finally  determine.  Moreover,  the 
attaching  creditors  having  Joined  in  proceed- 
ings to  avoid  a  privilege  claimed  under  a  prior 
attachment,  it  was  Just  and  proper  to  decide 
that  tbe  coptestlng  creditors  were  entitled  to 
a  pro  rata  division  of  the  proceeds  arising  from 
the  privilege  revoked.  It  was  a  privilege  se- 
curing a  substantial  right  snd  the  creditors 
came,  as  relates  to  concurrence,  within  the  pur- 
view of  the  provision  of  the  law  relating  to 
the  revocation  of  conveyances  and  privileges.  - 
Eev.  Civ.  Code,  art  1977.  The  attachments 
were  concurrentiy  executed,  and  the  Interven- 
tion, to  which  we  have  referred.  Joint  We 
think  the  conclusion  of  the  court  of  appeals 
and  of  the  district  court,  that  the  attachments 
were  concurrent  was  correct  The  relator's 
application  for  a  rule  nisi  Is  not  granted. 


(a  La.  Ann.  316) 
In  re  MORA'S  ESTATE.    (No.  13,001.) 
(Supreme  Court  of  Louisiana.    Feb.  6,  1899.) 
Administiutor— Right  to  Awoistmskt. 

The  opponent  raised  the  objection  that  the 
applicant  for  the  administration  ha  J  parted 
with  all  his  interest  as  an  heir,  anc  that,  in 
consequence,  be  (opponent)  should  be  appoint- 
ed. Hdd,  tbe  act  of  donation  bad  not  been  ac- 
cepted by  tbe  donee  intended.  In  the  manner 
required;  that  donations  produce  effect  from 
acceptance  in  precise  terms  (Rev.  Civ.  Code, 
art  1540);  that  tbe  donor,  not  having  been  de- 
vested of  his  interest  in  the  succession  by  an 
acceptance  in  due  form,  was  entitled  to  the  ap- 
pointment 
(Syliabna  by  the  Oourt) 

Appeal  from  Judicial  district  court,  parish 
of  St  Mary;  A.  C.  Allen,  Judge. 

In  the  matter  of  the  estate  of  Thomas  Mo- 
ra, deceased.  To  the  appointment  of  Francis 
Mora,  administrator,  Francis  Navarro  filed 
an  opposition.  From  an  order  rejecting  tbe 
opposition,  opponent  appeals.    Affirmed. 

Don  C^ffery  &  Son  and  J.  Sully  Martd,  for 
appellant    Philip  H.  Mentz,  for  appellee. 

BREAUX,  3,  This  was  a  contest  for  the 
administration  of  the  succession  of  Thomas 
Mora.  The  administrator  appointed  In  due 
time  after  the  death  of  Thomas  Mora  died 
some  time  after  his  appointment  but  before 
his  administration  of  the  succession  had  been 
closed.  Francis  Mora,  a  brother  of  Thomas 
Mora,  applied  for  the  appointment  In  June, 
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1808.  Frands  Navarro,  nephew  of  the  de- 
ceased, interposed  an  opposition  to  the  ap- 
pointment of  Francis  Mora  as  administrator, 
on  the  gronnd  that  Francis  Mora  had  re- 
nounced the  succession  of  Thomas  Mora,  and 
had  ceded  all  his  rights  as  heir  of  Thomas 
Mora,  in  favor  of  and  to  bis  widow,  Mrs. 
Thomas  Mora.  The  testimony  shows  that 
Francis  Mora,  petitioner  for  the  administra- 
tion of  the  succession  of  his  late  brother,  In 
the  year  1896,  sigrned  a  notarial  act  with  a 
number  of  the  other  heirs  of  the  late  Thomas 
Mora;  that  Thomas  Mora  died  intestate, 
without  forced  heirs.  The  heirs  named  In  the 
act  as  donors  did  not  all  sign,  nor  has  the 
donee,  Mrs.  Francis  Mora,  widow  of  the  de- 
ceased, to  date.  The  act  sets  forth  that  the 
heirs  (about  18  In  number)  are  the  sole  heirs 
of  Thomas  Mora,  and  that,  by  reason  of  their 
affection  for  his  widow,  they  give  to  her  all 
their  rights  In  the  estate;  that  all  the  prop- 
erty is  community  property.  Francis  Mora 
and  only  tliree  other  heirs  signed.  The  others 
did  not  sign,  although  named  in  the  act  as 
donors.  Thomaa  Mora  testified  that  he  had 
ceded  all  his  righis  to  the  widow,  but  subse- 
quently modified  his  testimony  by  stating 
that  the  act  before  alluded  to  was  the  only 
abandonment  of  the  estate  he  had  signed,  and 
that  he  understood  that,  when  he  signed  It, 
all  the  heirs  of  his  brother  would  also  sign; 
that  the  heirs  refused  to  sign.  This  witness 
testified  that  Mrs.  Thomas  Mora  verbally  ac- 
cepted the  donation.  While  It  Is  true  that  be 
testified  that  she  had  accepted,  he  also  testi- 
fied on  an  examination  that,  when  he  signed 
it,  he  was  in  the  expectation  that  all  the  oth- 
er heirs  would  also  sign.  The  attorney  of 
Mrs.  Francis  Mora  testified  that  he  had  ad- 
vised her  not  to  accept,  unleaa  every  heir  of 
Thomas  Mora  (15  or  20  in  number)  consented; 
"that  any  one  heir,  however  remote  his  in- 
terest, might  apply  for  the  administration, 
and  the  act  of  donation  could  only  be  useful 
to  prevent  an  administration.''  The  estate 
was  indebted  In  a  large  amount  to  the  widow, 
and  to  the  children  referred  to  as  the  "Egloff 
children,"  who  were  in  some  way  under  the 
protection  of  Thomas  Mora.  The  judge  of  the 
district  court  rejected  the  opposition  of  Na- 
varro, and  appointed  Francis  Mora  adminis- 
trator. The  opponent,  Navarro,  prosecutes 
this  appeal. 

A.  donation  Is  binding  only  from  the  date  of 
Its  acceptance  In  precise  terms.  Rev.  Civ. 
Code,  art.  1540.  Acceptance  ia  an  essential 
In  order  that  the  donation  may  have  effect 
There  are  exceptions  to  the  rule  which  do 
not  arise  In  the  case  before  us.  The  ques- 
tion before  us  for  decision  Is  within  the  terms 
of  the  article  of  the  ClvU  Code  quoted.  We 
have  not  found  that  it  has  been  directly 
passed  upon  In  any  of  the  decisions  of  this 
court.  In  Trahan  v.  McMannus,  2  La.  209, 
the  question  was  incidentally  considered,  and 
cannot  be  considered,  for  that  reason,  an  au- 
thority in  support  of  the  donation  here.  The 
4ae8tlon  of  acceptance  of  a  donation  again 


arose  in  Lawrence  v.  Jury,  85  La.  Ann.  601- 
There  was  an  acceptance  (in  the  case  Just 
dted),  and  the  defendant  went  into  posses- 
sion of  the  property  after  it  had,  as  we  talce 
It,  In  a  manner  formal  enough,  accepted  the 
donation.  In  the  case  before  us  for  decision, 
the  widow  of  Thomas  Mora  never  accepted, 
and  the  evidence  discloses  that  she  was  ad- 
vised not  to  formally  accept  the  donation,— 
an  advice  she  chose  to  follow. 

In  the  absence  of  direct  authority  here  on 
the  particular  point,  we  consulted  the  views 
of  French  commentators.  The  article  of  the 
Code  before  cited  is  taken  from  932  of  the 
Code  Napoleon,  and  corresponds  with  it  The 
court  requires,  says  Laurent  (volume  12,  S 
224),  an  express  acceptance.  In  this  the 
"legislator  exceeded  the  limits  even  of  solem- 
nity In  further  exacting  that  the  consent  of 
the  donee  should  be  made  manifest  by  ex- 
press terms."  Id.  But  article  832  is  formal, 
—"Donation  shall  have  effect  only  from  date 
of  its  acceptance  in  precise  terms."  Id.  These 
were  the  words  used  to  point  out  that  without 
formal  acceptance  there  was  no  donation.  It 
was  announced  in  energetic  terms  that  no  ef- 
fect should  be  given  to  the  instrument,  unless 
It  is  made  manifest  by  the  acceptance  of  the 
donee.  The  following  is  quoted  from  Merlin 
(Donation,  vol.  4,  p.  94):  "Ck>mme  I'acceptatlon 
ne  forme  qu'un  seni  et  mCme  contrat  avec  la 
donation  dont  elle'  est  une  partie  n^cessaire,  II 
faut  par  cons^uent  quel  solt  aussl  constante 
et  aussl  solemnelle  qne  la  donation  mSme." 
The  foregoing  is  quoted  only  to  the  extent  that 
it  sustains  our  views  here.  We  do  not  find  it 
needful  to  approve  in  this  case,  involving,  as 
It  does,  the  appointment  of  an  administrator, 
an  the  bearing  and  scope  the  quotation  may 
have.  If  Mrs.  Mora  were  to  claim  a  right 
under  the  act,  it  would  not  be  of  any  avail 
before  her  acceptance  in  the  manner  required 
by  the  Code.  As  she  could  claim  no  right 
without  acceptance,  it  follows  that  the  title 
remains  in  Francis  Mora.  It  being.  In  our 
view,  an  Inchoate  donation  not  accepted,  and 
which  could  not  have  any  effect  before  its  ac- 
ceptance, we  would  not  be  Justified  in  giving  It 
some  other  effect,  such  as  that,  while  It  is 
not  an  act  of  donation.  It  Is  virtually  a  renun- 
ciation or  an  acceptance  of  the  succession.  Not 
a  word  in  the  act  shows  that  it  was  the  In- 
tention  to  accept  or  renounce  the  succession, 
but  that  it  was  the  Intention  to  make  a  dona- 
tion. Being  null  to  date  for  nonacceptance  by 
the  one  Intended  to  be  donee,  it  must  be  con- 
sidered, in  the  language  of  the  Code,  as  hav- 
ing no  effect  at  all. 

With  reference  to  estoppel,  one  of  opponent's 
grounds,  we  can  only  say  in  answer— and  wb 
think  it  is  decisive  of  the  question— that  Mrs. 
Thomas  Mora  would  not  be  heard  to  urge  that 
plea  prior  to  any  acceptance  on  her  part.  If 
she  could  not  claim  the  estoppel,  third  persona 
would  not  have  any  right  to  that  plea.  For 
reasons  assigned.  It  Is  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from  be 
a^rmed. 
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(O  La.  Ann.  3S0) 

PRUYN  T.  YOUNG,  Sheriff,  et  al.     (No.  13,- 

006.) 
(Supreme  (3onrt  of  Louisiana.    Feb.  6.  1899.) 

Fa&DUULBKT  COSTBTASCBS  —  EbLATIONSHIP— POS- 
SESSION—Si  liULAIIOS— EVIDBSOB— 

— Pkesumptioss. 

1.  One  who  daims  under  a  sale  made  to  him 
by  his  father,  who  was  in  insolvent  circumstan- 
ces, if  the  sale  be  attacked  for  simulation, 
must  show  that  the  sale  waa  a  real,  bona  fide 
transaction.  .  ^,    ,      ^. 

2.  A  similar  presumption  arises,  shitting  the 
burden  of  proof  from  the  one  attacking  to  the 
vendee,  if  the  father  remain  in  possession  of 
the  property  after  the  sale. 

3.  The  testimony  of  Tendee  alone  in  his  own 
behalf  (who  fails  to  show  why  the  other  par- 
ties to  the  act  have  not  testified)  is  not  sufficient 
to  overcome  three  separate,  strong  presump- 
tions, established  by  law  (to  wit,  one  arising 
from  relationship  between  the  parties  to  the 
sales,  continued  possession  of  the  vendor  after 
the  sale,  and  failure  to  introduce  corroborative 
testimony,  or  failure  to  account  for  its  ab- 
sence). The  testimony  would  have  had  a  bear- 
ing upon  the  principal  issup.     The  means  of 

Sroof  were  accessible  to  plaintiff.  It  was  for 
im  to  produce  the  proof,  as  on  him  was  the 
onus  proband!.  "Where  effective  proofs  are  in 
the  power  of  a  party,  who  refuses  or  neglects 
to  produce  them,  that  naturally  raises  a  pre- 
samption  that  they  would,  if  produced,  make 
against  him."  Best,  Ev.  p.  277. 
(Syllabos  by  the  Comt) 

Appeal  from  Judicial  district  court,  parish 
of  East  Baton  Rouge;   H.  F.  Bmnot,  Judge. 

Action  by  Robert  H.  Pruyn  against  J.  T. 
Tonng,  sheriff,  and  others,  for  an  injunction. 
From  a  v»dlct  and  Judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

James  F.  Plerson  and  R.  W.  Knickerbock- 
er, for  appellant  Eugene  Barrow.  ThcHuas  J. 
iTomiin  and  L.  D.  Beale,  for  api)ellee. 

BREAUX,  3.  Plaintiff  sued  out  a  writ  of 
Injunction  to  restrain  defendant  from  eze- 
cating  a  Judgment  obtained  by  him  against 
Robert  L.  Pruyn,  plaintiff's  father,  on  the 
12th  day  of  February,  1897.  He  averred  In 
hlB  petition  for  an  Injunction  that  he  Is  owner 
of  the  property  seized,  by  purchase  from  R. 
Ij.  Pmyn  on  the  20th  of  January,  1897.  De- 
fendant In  injunction  answered,  and  alleged 
that  plaintiff's  title  is  simulated,  and  prayed 
that  it  be  declared  and  decreed  a  fraudulent 
simulation,  and  his  claims  to  ownership  re- 
jected. As  alleged,  the  property  was  bought 
by  notarial  act  for  the  price  of  $3,000,  of 
wbicb  plaintiff,  the  act  declares,  paid  $1,636 
in  cash,  and  for  the  balance  gave  his  two 
promissory  notes,  eacb  for  $682,  and  6  per 
cent  interest  from  date,  payable  at  one  and 
two  years.  Plaintiff  bears  witness  to  a  cash 
payment,  consisting  of  two  notes  secured  by 
mortgage,  which  he  (plaintiff)  had  accepted 
as  bis  share  of  the  succession  of  his  mother, 
and  $1,000  by  a  check  for  the  amount,  and 
rwears  that  the  first  of  the  two  $682  notes 
iras  paid  by  him  at  Its  maturity,  and  that 
be  is  making  arrangements  to  pay  the  other, 
for  a  similar  amount,  at  Its  maturity.  Plain- 
tiff admits  that  he  did  not  take  formal  cor- 


poreal possession  of  the  property.  We  are 
informed  that  the  succession  of  plaintitTs 
mother  consisted  of  her  community  Interest 
In  three  tracts  of  land  and  of  some  personal 
property,  and  that,  for  the  purpose  of  set- 
tling the  community,  the  three  pieces  of  land 
were  sold  January  20,  1897,  and  that  the 
most  valuable  was  sold  to  L  E.  Craig  and 
G.  A.  Craig  for  $3,780,  In  conformity  with 
an  agreement  made  about  a  year  prior.  An- 
other tract  of  32  acres  was  sold  to  M.  G. 
Pruyn  for  $636,  by  the  same  vendor,  and  the 
third  tract  was  sold  to  Stevens  for  $1,000. 
Plaintiff  avers  that  these  deeds  were  Intro- 
duced by  plaintiff  for  the  purpose  only  of 
showing  plaintiff's  Interest  in  his  mother's 
estate,  and  that  the  three  sales  amounted  to 
$6,416.  One-eighth  was  plaintiffs  share  as  an 
heir,— $677,— of  which  $636  was  represented 
by. the  Oaig  notes  for  $318  each,  taken  as 
cash  In  payment  of  the  purchase  price  of 
property  claimed  by  plaintiff  in  this  suit  As 
to  the  remaining  $1,000  of  the  price,  plaintiff 
claims  he  has  shown  by  witnesses  of  high 
character  that  be  was  In  a  position  to  make 
the  investment  and  pay  the  price.  A  num- 
ber of  witnesses  were  heard  upon  this  ques- 
tion. The  testimony  of  the  plaintiff  alone 
was  heard  in  support  of  his  contention  that 
he  paid  the  price  as  alleged,  and  that  the 
sale  was,  as  It  purports  to  be,  a  real  sale. 
Defendant  sought  to  meet  and  rebut  this 
testimony  by  introducing  evidence  to  show 
that  plaintiff's  capital  was  limited,  and  his 
business  not  considerable.  Recurring  to  the 
Judgment  obtained  by  defendant  Barrow 
against  Robert  L.  Pmyn,  it  appears  of  record 
that  the  petition  for  the  Judgment  was  filed 
on  the  9tb  day  of  June,  1894.  It  was  as- 
signed to  be  tried  on  the  22d  of  January,  1897. 
Judgment  was  rendaed  and  signed  In  the 
month  following.  The  defendant  reconvened, 
dalming  damages.  The  foregoing,  relating 
to  the  facts.  Is  ample  enough  to  enable  us  to 
apply  the  law,  and  decide  the  case.  The  Jury 
found  for  plaintiff,  and  rejected  defendant's 
demand.  Defendant  prosecutes  this  appeal. 
An  act,  authentic  In  form,  beyond  the  fact 
that  It  was  passed,  does  not  operate  as  proof 
against  third  persons.  It  may  be  attacked, 
and,  if  the  averments  of  simulation  are  sus- 
tained, it  may  be  decreed  void  for  simulation. 
Under  the  general  rales  of  evidence,  the  bur- 
den of  proof  lies  on  the  person  who  attacks 
the  act  to  support  his  cause  by  sufficient  evi- 
dence; but  in  this  case  the  general  rule  does 
not  apply.  The  onus  of  proof  lies  on  the 
vendee,  and  not  on  the  creditor,  who  avers 
that  the  sale  attacked  was  passed  to  his  prej- 
udice. The  burden  of  proof  was  shifted,  for 
the  reason  that  the  sale  under  which  plain- 
tiff claims  was  made  to  him  by  his  father. 
The  prospective  heir's  purchase  from  the  one 
from  whom  he  expects  to  Inherit,  if  the  latter 
Is  Insolvent,  gives  rise  to  a  presumption  which 
creditors  can  invoke.  The  biu:den  of  proof 
was  also  shifted,  for  the  reason  that  the  ven- 
dor remained  In  possession  after  the  sale  had 
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been  made,  and  was  in  possession  when  the 
seizure  of  the  property  was  effected,  as  well 
as  when  the  case  was  tried  in  the  district 
court.  It  Is  well  settled,  where  the  vendor 
continues  in  the  corporeal  possession  of  the 
thing  sold,  the  presumptions  are  that  the 
£ale  Is  simulated,  and  the  burden  of  estab- 
lishing the  reality  of  the  sale  rests  on  the 
vendee.  This  ground  la  not  seriously  con- 
troverted, as  we  take  it,  but  the  position  is, 
on  behalf  of  plaintiff,  that  the  question  is 
one  purely  of  simulation  vel  non,  and  that 
the  evidence  sustains  the  reality  of  the  sale. 

As  relates  to  possession  of  the  vendor  after 
the  sale,  extreme  views  have  been  taken. 
Chancellor  Kent  supposed  (erroneously,  it  was 
said)  that  the  English  law  was  unsettled  upon 
the  subject,  but  not,  he  wrote,  in  the  federal 
courts  of  this  country,  in  which  a  sale  without 
possession  is  treated  as  a  fraud,  "It  was  even 
decided  that  the  bona  fldes  of  the  transaction, 
and  the  fact  that  possession  remained  with 
the  vendor  for  justifiable  purposes,  would  not 
suffice  to  render  the  sale  valid."  This  view  of 
the  want  of  possession  in  the  vendee  is  more 
extreme  than  needful  to  sustain  the  conclusion 
at  which  we  have  arrived.  We  only  cite  this 
book  in  support  of  the  proposition  that  posses- 
sion in  the  vendee  gives  rise  to  a  strong  pre- 
sumption against  the  reality  of  the  act  2 
Kent,  Comm.  p.  697. 

We  have  already  said  that  the  burden  of 
proof  was  on  the  plaintiff.  After  a  careful 
reading  of  the  testimony,  we  reiterate  that, 
not  only  the  burden  of  proof  was  shifted  to 
plaintiff,  but  ttiat  independent  and  distinct  cir- 
cumstances raise  a  strong  presumption,  re- 
buttable, it  is  true,  still  only  rebuttable  by  di- 
rect, clear,  and  sufficient  testimony.  In  this 
case  we  find,  after  plaintiff  had  proven  his 
credit  and  ability  to  pay  the  cash  which  he 
alleged  was  paid  for  the  property,  that  he  rest- 
ed; content  to  rest  his  cause  upon  his  own 
testimony  regarding  the  reality  of  the  sale. 
The  vendor  did  not  testify,  and  nb  reason  was 
given  for  not  calling  him  as  a  witness.  The 
supreme  court  had,  at  the  date  of  the  trial  in 
this  case,  found  that  such  proof  as  that  want- 
ing here  was  of  weight  in  an  issue  such  as  is 
here  presented.  It  had  been  found  that  the 
vendee  had  utterly  failed  to  sustain  the  bur- 
den of  proof  that  rested  upon  her.  Said  the 
court,  despite  the  grave  charges  brought 
against  her  and  her  vendor,  neither  has  fa- 
vored the  court  with  any  proof  of  theh:  bona 
fides,  or  of  the  payment  of  the  price  of  sale,  or 
of  the  reality  of  the  transaction.  "Why  should 
both  defendants  fail  to  appear  and  testify  to 
the  verity  of  the  sale  and  the  payment  of  the 
price  if  they  could  truthfully  swear  to  those 
simple  facts,  and  thereby  put  an  end  to  litiga- 
tion. Involving,  not  only  their  means,  but,  to 
some  extent,  their  reputations?  These  ques- 
tions admit  of  no  answer  acceptable  to  reason 
except  that,  if  they  had  testified  at  all,  their 
statements  would  not  have  sustained  their  de- 
fense." King  V.  Atkins,-  33  La.  Ann.  1057. 
The  rule  was  applied  in  other  cases  presenting 


a  similar  issue  regarding  the  burden  of  proof 
(Day  V.  RaUway  C!o.,  35  La.  Ann.  691),  and  is 
referred  to  by  7  Tbomp.  Neg.  p.  514,  g  6.  In 
the  case  before  us  for  decision  it  is  true  that 
the  vendee  swore  to  the  verity  of  the  sale,  and 
that  in  this  respect  there  is  a  slight  difference 
from  the  first-quoted  case.  The  rule  none  the 
less  specially  applies  here  for  the  reason  that 
the  burden  of  proof  was  on  plaintiff.  The  tes- 
timony of  plaintiff  alone  in  his  own  behalf  did 
not  have  the  effect  .for  which  he  contends. 
The  testimony  of  the  vendor  was  needful  to 
sustain  the  asserted  verity  of  the  sale,  or  to 
give  some  explanation  for  its  absence.  The 
issue  presented  of  simulation  vel  non  is  an 
Independent  one,  and  to  refute  the  charge 
when  the  bturden  has  shifted  It  becomes  im- 
portant to  support  the  denial  with  direct  and 
sufficient  testimony.  If  it  becomes  manifest 
that  there  is  other  evidence  upon  that  direct 
issue,  the  question  naturally  arises,  as  in  the 
case  of  Ciochrane  v.  Gibert,  41  La.  Ann.  730,  6 
South.  733,  why  should  both  defendants  fail 
to  appear  and  testify?  The  question  here  is, 
Why  should  the  vendor  fail  to  testify?  He 
had  sold  all  the  other  property  in  which  he  had 
an  interest  on  the  day  that  be  sold  his  home 
place  to  his  son,  the  plaintiff,  and  this,  we 
think,  made  it  the  more  necessary  to  testify 
regarding  the  seriousness  and  reality  of  the 
transaction  which  enabled  him  to  retain  his 
house  in  his  declining  years.  We  would  not 
have  it  inferred  that,  in  our  view,  a  sale  made 
at  the  time  and  under  the  circumstances  the 
sale  here  was  made  must  be  deemed  simulat- 
ed. But  we  do  think  its  reality  must  be  made 
evident  by  the  testimony  of  tliose  who  must 
have  had  an  Immediate  knowledge  of  the 
facts.  Standing  alone,  the  testimony  of  plain- 
tiff In  his  own  behalf  is  scarcely  enough  to  re- 
but the  presumptions  arising  from  the  posses- 
sion and  relationship  of  plaintiff,  and  it  is 
clearly  insufficient,  when  uncorroborated  by 
the  testimony  of  witnesses  who  were  parties, 
who  must  have  known  the  important  particu- 
lars leading  to  and  including  the  different  sales 
to  which  plaintiff's  vendee  was  a  party  on  the 
day  before  stated.  As  relates  to  damages,  we 
think,  under  the  circumstances,  that  the 
amount  should  be  less  than  usually  assessed 
in  similar  cases.  It  Is,  for  reasons  assigned, 
ordered,  adjudged,  and  decreed  that  the  in- 
Jimction  sued  out  in  this  case  be  dissolved,  and 
plaintiff's  demand  rejected,  and  it  is  ordered 
and  decreed  that  defendant  Eugene  Barrow, 
tutor,  recover  damages  in  reconvention  in  the 
sum  of  $76;  costs  of  both  courts  to  be  paid  by 
plaintiff, 

(U  La.  Ann.  200) 

STATE  ex  rel.  SMART  et  al.  v.  KANSAS 

CITY,  S.  &  G.  BY.  00.    (No.  13,020.) 
(Sapreme  Court  of  Louisiana.     Feb,  6,  1890.) 
Mandamus  to  Rulroad — Bstablishmbnt  ov  Da- 

POT. 

A  railroad  company  cannot  be  forced  by 
mandamns  to  establish  a  depot  at  a  particular 
place,  in  the  absence  of  a  duty  having  l>een  im> 
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posed  apon  It  w>  to  do,  elt&er  bj  general  laws, 
<fr  bj  special  reqairement  In  Its  charter. 
(SyUaboa  tar  the  Court.) 

Appeal  ftom  Judicial  district  court,  pariah  of 
Caddo;  A  D.  Land,  Jndge. 

Application  by  the  state,  on  the  relation  of 
B.  B.  Smart  and  others,  for  a  writ  of  numda- 
mns  to  the  Kansas  City,  Shreveport  &  Golf 
Ballway  Company.  Decree  for  defendant,  and 
relators  appeal.     Affirmed. 

The  plalntlffa  In  thk  case  represented  In 
their  petition  to  the  oonrt  that  they  were  resi- 
dents of  the  town  of  Leeavllle,  parish  of  Ver- 
non, where  many  of  them  owned  residences 
and  stores,  and  where  many  of  them  had  been 
conducting  varlons  occupations,  as  merchants, 
hotel  keepers,  and  mechanics;  that  they  owned 
their  aereral  bnatness  and  residence  hooaea 
lone  before  the  oonstmctlon  by  tiie  defendant 
of  Ita  railway  line  through  the  pariah  of  Ter- 
nan  and  thnragh  the  town  of  Leeavllle,  the 
parish  seat  of  Vernon  pariah;  that,  In  conrid- 
eration  of  the  public  benefit  to  be  derived  by 
the  town  of  Leesvllle,  B.  B.  Snuut,  one  of  the 
plalntHTs,  donated  to  said  railroad  the  right  of 
way  through  said  town,  and  petitioners  were 
led  to  believe  by  the  proper  officials  of  said 
railway  that  the  said  town  should  have  a  de- 
pot, with  proper  conveniences,  and  so  located 
as  to  furnish  proper  facilities  for  the  people  of 
Leesvllle;  that  it  waa  the  duty  of  said  corpo- 
ration to  fnmlah  their  town  with  a  convenient 
and  suitable  depot,  sufficient  in  capacity  for 
the  ttanaacUon  of  railroad  business,  and  so  lo- 
cated aa  to  be  accessible  and  convenient  to  the 
bnainesa  and  residents  of  said  town;  that  this 
obligation  waa  Incumbent  on  said  railroad  com- 
pany by  the  constttntlon  and  the  laws  of  the 
state  of  Louisiana;  that  fbr  a  period  of  six 
months  the  said  corporation  stopped  ita  trains, 
received  freight  and  discharged  same,  as  well 
as  carried  passengers,  ftom  a  switch  located 
within  230  yards  of  the  court  house  of  Vernon 
pariah,  about  the  center  of  said  town;  that  ac- 
cess to  said  stopping  point  was  easy,  safe,  and 
convenient  to  the  public  and  the  people  gener- 
ally having  business  In  said  town  of  Lees- 
vllle and  at  the  court  house  of  Vernon  parish; 
that  on  the  28th  of  January,  1887,  the  said 
corporatlMi,  through  Its  right  of  way  agent, 
pnrchased  40  acres  of  land  adjacent  to  the 
town,  had  the  same  surveyed  and  platted  into 
town  loti,  and  built  a  depot  thereon,  one-balf 
mile  from  the  court  house;  that  the  said  depot 
la  located  in  a  swamp.  Inaccessible  to  the  pub- 
lic, and  Imposes  extra  expense  on  passengers 
going  to  and  from  said  town  of  Leesvllle  to 
said  depot;  that  It  is  with  extreme  difficulty 
goods  are  hauled  to  and  from  said  depot,  ow- 
ing to  the  almost  Impassable  condition  of  the 
rood  leading  ttom  the  town  to  the  same,  the 
grotuid  being  of  marshy  character,  and  quick- 
sands' underlying  iiart  of  the  road;  that  access 
to  said  depot  to  secure -freight  waa  difficult  and 
expensive,  and  the  public  were  greatly  Incour 
▼enienced  thereby;  that  an  additional  exiwnse 
was  imposed  on  the  people  «t  Leesvllle  in  or> 


der  to  transact  business  with  said  ralliDad 
company,  which  was  an  unnecessary  and 
grievous  burden,  because  said  company  could 
furnish  safe,  convenient,  and  easy  access  to 
the  public  and  people  of  LeesvUe  by  locating 
a  depot  in  said  town,  and  continuing  to  serve 
the  public  as  they  began;  that  the  said  corpo- 
ration, in  total  disregard  of  the  constitution  of 
the  state  and  its  charter  of  Incorporation,  had 
engaged  in  the  business  of  Iniying  and  selling 
real  estate  in  said  parish  of  Vernon,  and  that 
the  purchase  of  said  40  acres  of  land  was  not 
Incidental  or  necessary  to  its  business  as  a  com- 
mon carrier;  that  said  depot  was  located,  not 
In  the  Interest  of  the  public,  or  for  the  con- 
venience of  its  business  as  a  railroad,  but  for 
the  sole  purpose  of  making  large  profits  on  the 
land  purchased;  that  said  company,  through 
Its  land  commissioner,  was  seeking  to  secure 
the  removal  of  the  court  bouse,  which  stands 
where  It  has  been  convenient  to  the  people  of 
Vernon,  on  high  ground,  and  surrounded  by 
the  buHdlngs  of  the  merchants,  mechanics,  and 
residents  of  said  town,  and  said  commissioner 
had  offered  91.000  and  1  acre  of  ground  for 
Its  removal  to  the  center  of  the  company's  tract 
of  land,  but  a  half  a  mile  distant  from  the 
present  court  house,  all  for  the  sole  purpose 
of  aiding  said  corporation  to  carry  on  its  land 
speculations,  and  make  profitable  its  real-estate 
Investment  In  land,'  not  necessary  nor  Incidental 
to  ita  Inisiness  as  a  common  carrier,  which  It 
was  Illegally  conducting;  that  its  agents  and 
employes  were  actively  engaged  In  circulating 
petitions  to  the  police  Jury  of  Vernon  iiarlsh 
to  order  an  election  for  the  removal  of  the  court 
house  one-half  mile  distant,  to  a  low,  marshy 
thicket,  where  the  corporation  was  then  selling 
lots  by  reason  of  its  locating  Its  depot  on  said 
tracts;  that  prior  to  said  location  it  was  an 
uninhabited  tract  of  forest  swamp;  that  the 
said  acts  of  the  corporation  would  render  value- 
lees  a  large  amount  of  property  In  residences 
and  business  houses  belonging  to  the  relators, 
and  practically  compel  them  to  remove  to  close 
proximity  to  said  depot  as  then  located,  and 
solely  to  advance  the  illegal  and  selfish  real- 
estate  speculation  of  the  officer  of  said  corpora- 
tion, and  that  said  corporation  was  so  con- 
ducting Its  business  near  the  town  of  Leesvllle, 
by  locating  its  depot  at  a  remote  distance  from 
said  town,  and  refusing  to  furnish  adequate 
and  sufficient  depot  facilities  for  the  genera] 
public  In  said  town  and  vicinity,  as  to  Infringe 
on  the  equal  rights  of  Individuals,  and  the  gen- 
eral well-being  of  the  state;  that  said  acts  of 
said  corporation  In  locating  Its  depot  one-half 
mile  fix>m  said  town,  and  refusing  to  furnish  a 
depot  for  the  general  public's  convenience  In 
said  town,  although  passing  Immediately 
through  It,  was  Illegal,  and  to  the  great  in- 
Jury  of  petitioners,  and  that  for  said  injury 
the  law  had  assigned  no  relief  by  the  ordinary 
means,  and  tliat.  In  order  to  maintain  their 
rights  and  those  of  the  public,  it  waa  necessary 
that  a  writ  of  mandamus  issue  on  relators'  be- 
half, ordering  and  commanding  said  corpora- 
tion to  furnish  them  and  the  public  generally 
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of  the  town  of  Leesrflle  saltable,  adequate, 
and  accessible  depot  faculties,  at  which  the 
public  business  of  said  town  can  be  conducted 
with  comfort,  and  with  regard  to  the  rights 
and  general  convenience  of  the  public,  without 
the  oppressive,  expensive,  and  extremely  diffi- 
cult method  occasioned  by  the  remote  and  In- 
convenient location  which  was  solely  in  the  in- 
terest of  the  sale  of  town  lots,  and  not  in  the 
Interest  of  the  public.  Their  prayer  was  that 
the  corporation  establish  a  depot  in  the  town 
of  LeesvUle  which  would  give  the  people  of 
said  town  accessible,  adequate,  and  suitable 
facilities  for  the  transaction  of  freight  and 
passenger  business  with  the  said  corporation. 
The  defendant  filed  an  exception  of  no  cause  of 
action,  which  the  district  court  sustained,  and 
dismissed  plaintiffs'  suit  They  appealed.  In 
its  reasons  for  judgment  the  district  court  said: 
"The  petition  sets  forth  no  contract  or  agree- 
ment binding  the  defendant  to  maintain  a  sta- 
tion in  Leesville,  but  alleges  that  such  is  the 
obligation  of  the  Qompsjxj  under  the  constitu- 
tion and  laws  of  the  state.  The  court  has 
been  referred  to  no  law  or  decision  of  this  state 
which  maizes  it  the  duty  of  a  railroad  com- 
pany to  establish  stations  at  or  near  the  coun- 
ty seat  of  the  parish,  or  in  every  town  or  vil- 
lage which  its  line  may  traverse.  It  is  not 
alleged  that  Leesville  is  an  incorporated  town, 
and  It  may  be  assumed  that  it  is  a  village 
without  fixed  limits.  In  which  the  court  house 
of  the  parish  is  located.  It  Is  admitted  that 
the  station  of  the  defendant  corporation  is  not 
more  than  one-half  mile  from  the  court  house, 
and  the  object  of  this  suit  is  to  compel  the 
erection  of  a  depot,  side  trades,  etc.,  at  a  point 
nearer  to  the  court  house,  say  230  yards  dis- 
tant therefrom.  In  State  ▼.  New  Orleans  & 
C  R.  Co.,  37  La.  Ann.  688,  our  supreme  court 
held  that  the  writ  of  mandamus  does  not  lie 
to  compel  corporations  to  perform  obligations 
arising  from  a  contract,  and  that  it  can  be  in- 
voiced only  to  compel  the  performance  of  some 
clear,  unequivocal  duty  Imposed  by  law.  By 
Act  No.  133  of  1888  it  was  provided  that  when 
a  corporation  is  bound  by  contract  or  other- 
wise to  any  parish  or  corporation,  with  refer- 
ence to  the  paring,  grading,  repairing,  recon- 
structing, or  care  of  any  street,  highway, 
bridge,  culvert,  levee,  canal,  ditch,  or  crossing, 
and  shall  fail  or  neglect  to  perform  said  con- 
tract or  obligation,  the  parish  or  municipal  con- 
poration  shall  have  the  right  to  proceed  by 
mandamus.  In  State  v.  New  Orleans  &  N.  E. 
R.  Co.,  42  La.  Ann.  138,  7  South.  226,  our  su- 
preme court  held  that  Act  No.  133  of  1888 
extended  the  remedy  of  mandamus  to  matters 
and  things  not  hitherto  included  hi  its  scope, 
and  must  be  strictly  construed.  If  there  is 
no  law  of  this  state  imposing  a  dear  and  un- 
equivocal duty  on  defendant  to  establish  a  sta- 
tion in  Leesville,  the  mandamus  will  not  lie, 
however  reprehensible  may  have  been  the  mo- 
tive and  actions  of  the  corporate  authorities." 

J.  Henry  Shepherd,  for  appellants.    Tali- 
aferro Alexander,  for  appellee. 


NICHOLLS,  C.  J.  (aftnr  stating  the  facts). 
Though  the  fact  Is  not  directly  stated  hi 
pkdntlfrs'  petition,  we  understand  them  to 
charge  that  the  defendant  company,  after 
having  during  a  period  of  six  months  stop- 
ped its  trains,  and  received  and  discharged 
freight,  and  received  and  delivered  passen- 
gers from  a  switch  located  within  230  yards 
of  the  court  house  of  Vernon  parish,  about 
the  center  of  said  town,  had  illegally  and 
Improperly  dlscontlnned  said  service;  that  it 
had  done  so  from  the  selfish  and  improper 
motive  of  furthering  its  own  interests  in  the 
sale  of  lots  upon  a  tract  of  land  which  it  had 
bought  for  speculation,  in  violation  of  the 
constitution  of  the  state.  Plaintiffs  do  not 
allege  that  defendant  had  ever  established  a 
depot  at  Leesville;  nor  do  they  allege,  if  the 
service  at  that  place,  such  as  It  was,  was 
discontinued,  that  a  demand  for  its  resump- 
tion was  made  and  refused.  The  relief 
which  they  seek  at  our  hands  is  not  the 
resumption  of  the  discontinued  service  at 
the  place  referred  to,  and  the  replacing  of 
the  switch,  if  It  has  been  removed,  but  the 
"establishment  by  the  defendant  company 
of  a  depot  in  the  town  of  Leesville  which 
would  give  the  people  of  said  town  accessi- 
ble and  suitable  faclUtlea  for  the  transac- 
tion of  freight  and  passenger  business  with 
said  corporation."  Plaintiffs  do  not  question 
the  right  of  the  company  to  establish  depots 
at  points  other  than  Leesville,  whether  far 
or  near;  nor  do  they  aals.  that  the  depot 
which  the  company  has  established  on  its 
ground  be  removed  to  Leesvill&  Plaintiffs 
ask  at  our  hands  no  action  lookhig  to  the 
protiibiting  of  the  further  sale  by  the  de- 
fendant of  lots  of  ground  on  real  estate 
which  it  had  purchased  and  was  dealing  wltb 
In  violation  of  the  constitution.  The  alle- 
gations on  that  subject  we  presume,  were 
inserted  simply  in  aid  of  the  Umlted  rdlef 
sought,  by  showing  bad  faith  In  the  company 
In  discontinuing  business  in  the  town.  If 
true  it  be  that  the  defendant  is  violating  the 
provision  of  article  230  of  the  constitution 
by  "engaging  in  business  other  than  that 
expressly  authorized  In  the  charter  or  inci- 
dental thereto,"  and  relators  are  Injured  and 
prejudiced  thereby,  they  are  not  without 
remedy,  as  the  attorney  general,  on  his  at- 
tention being  called  to  that  fact,  with  offi- 
cial action  requested  at  his  hands,  would, 
beyond  doubt  bring  the  authority  of  the 
state  to  bear  in  the  premises. 

On  the  argument  at  the  case  our  attention 
was  directed  to  the  allegation  that  "E.  B. 
Smart  [one  of  the  plaintiffs]  donated  to  the 
defendant  company  the  right  of  way  tlirough 
the  town  in  consideration  of  the  public  bene- 
fit to  be  derived  by  the  town  of  Leesville, 
and  petitioners  were  led  to  believe  b/  the 
proper  ofllcials  of  said  railway  company  that 
the  said  town  should  have  a  depot  with 
proper  precautions,  and  so  located  as  to  fur- 
nish proper  facilities  for  the  people  of  Lees- 
ville^"   Tills  averment  falls  short  of  show- 
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lug  any  pmmlBe  or  engagement  to  that  ef- 
fect by  the  corporatJon,  or  of  allowing  any 
misrepresentation  on  Its  part  by  which  i>et]- 
tloners  were  led  to  take  action  of  any  kind. 
The  allegation  1b  of  too  Tagne  and  uncertain 
a  character  to  base  upon  It  any  claim  of  es- 
toppel, contract,  or  mgagement 

Aa  matters  stand  the  only  question  before 
us  Is  whether,  as  a  matter  of  law,  the  plain- 
tiffs hSTe  the  right,  through  mandamus,  to 
force  the  defendant  to  establish  a  depot  at 
Leesrllle.  The  supreme  court  of  the  United 
States  was  called  upon  to  consider  this  ques- 
tion In  Railroad  Co.  v.  Washington  Ter.,  142 
U.  S.  492,  12  Sup.  CC  283,  under  a  state  of 
facts  very  similar  to  those  alleged  by  the 
plaintiffs  in  their  i)etltlon.  The  facts  of  that 
case,  as  shown  by  the  report  of  the  court's 
opinion,  were  that  "the  Northern  Pacific  Rail- 
road at  one  time  stopped  Its  trains  at  Yak- 
ima City,  but  never  built  a  station  there, 
and  after  completing  its  road  four  miles  fur- 
ther, to  'SorOk  Yakima,  established  there  a 
fireigtat  and  passenger  station;  that  Ncnrth 
Yakima  was  a  town  laid  out  by  the  defend- 
ant on  its  own  unimproved  land;  that,  after 
having  established  this  depot,  defendant 
ceased  to  atop  its  trains  at  Yakima  City. 
In  oonseqaence,  apparently,  ot  this,  Yakima 
City,  wblcb  at  the  time  of  the  filing  ot  tlie 
petition  tor  mandamus  was  the  most  Impor- 
tant town,  in  population  and  business,  in  tlie 
eoonty,  rapidly  dwindled,  and  most  of  Its 
Inhabitants  removed  to  North  Taklma,  which 
at  the  time  of  the  verdict  had  become  the 
largest  and  most  important  town  in  the 
county.  The  defendant  could  build  a  Btatltm 
at  Yakima  City,  but  the  cost  of  building  one 
would  be  eight  thousand  dollars,  and  the  ex- 
pose of  maintaining  It  one  hundred  and  fifty 
dollars  a  month,  and  the  earnings  of  the  whole 
of  this  division  of  the  defendant's  road  are 
insufficient  to  pay  the  running  expenses. 
There  were  other  stations  for  receiving 
trelgfat  and  passengers  between  Yakima  and 
Pasco  Junction,  which  furnished  sufflcl^it 
facilities  for  the  country  south  of  North  Yak- 
ima, which  Included  Yakima  City;  and  the 
passenger  and  freight  traffic  ot  the  people 
living  In  the  surroondlng  country,  consider- 
ing them  as  a  community,  would  be  better 
accommodated  by  a  station  at  North  Yakima 
than  by  one  at  Yakima  City.  After  the  ver- 
dict, and  before  the  district  court  awarded 
the  mandamus,  the  county  seat  was  removed 
by  the  territorial  legislature  from  Yakima 
City  to  North  Yakima."  In  discussing  the 
question  the  supreme  court  of  the  United 
States  declared  that  "a  writ  of  mandamus 
to  c»miiel  &  railroad  corporation  to  do  a  par- 
ticular act  in  constructing  its  road  or  build- 
ings, or  in  running  Its  trains,  can  be  Issued 
only  whai  there  Is  a  specific  legal  duty  on 
fts  part  to  do  that  act;  and  clear  prool  of 
that  duty.  If,  as  In  Railroad  Co.  v.  Hall,  91 
T7.  S.  343,  the  charter  ot  a  railroad  company 
expressly  requires  It  to  maintain  its  railroad 
on  a.  continuous  line,  tt  may  be  compelled 
25Sa-9 


to  do  so  by  mandamus.  So,  If  the  charter 
requires  the  corporation  to  construct  its  road 
and  run  its  cars  to  a  certain  point  on  tide 
water,  as  was  held  to  be  the  case  in  State  v. 
Railroad  Co.,  29  Conn.  638,  and  it  has  so  con- 
structed its  road  and  used  it  for  years,  it  may 
be  compelled  to  continue  to  do  so.  And  man- 
damus win  lie  to  compel  a  corporation  to 
build  a  bridge  In  accordance  with  an  ex- 
press requirement  of  statute.  New  Orleans, 
M.  &  T.  Ry.  Co.  V.  Mississippi,  112  U.  S. 
12,  5  Sup.  Ct  19;  People  v.  Boston  &  A.  B. 
Co.,  70  N.  Y.  668.  But  If  the  charter  of  a 
railroad  corporation  simply  authorizes  the 
corporation,  without  requiring  it,  to  construct 
and  maintain  a  railroad  to  a  certain  point. 
It  has  been  held  that  it  cannot  be  compelled 
by  mandamus  to  complete  or  maintain  Its 
road  to  that  point,  when  it  would  not  be 
remunerative;  Ywk  &  N.  M.  By.  Co.  v. 
Reg.,  1  EL  &  Kl.  858;  Qreat  Western  Ry. 
Co.  T.  Reg.,  Id.  874;  Com.  v.  Fttchburg  R. 
Co.,  12  Gray,  180;  State  v.  Southern  Min- 
nesota R.  Co.,  18  Minn.  40  (GU.  21).  The  dif- 
ficulties In  the  way  of  issuing  a  mandamus 
to  compel  the  maintenance  of  a  railroad  and 
the  running  of  trains  to  a  terminus  fixed 
by  the  charter  iteelf  are  much  Increased 
when  It  is  sought  to  compel  the  corporation 
to  establish  or  to  malnteln  a  stetion  and  to 
stop  ite  trains  at  a  particular  place  on  the 
line  of  its  road.  The  location  of  stations  and 
warehouses  for  receiving  and  delivering  pas- 
sengers and  freight  involves  a  comprehensive 
view  of  the  Intereste  of  the  public,  as  well 
as  of  the  corporation  and  Its  stockholders, 
and  a  consideration  of  many  circumstances 
CQncemlng  the  amount  of  population  and 
business  at  or  near,  or  within  convenient 
access  to,  <Mie  point  or  another,  which  are 
more  appropriate  to  be  determined  by  the 
directors,  or,  in  ease  of  their  abuse,  by  the 
legislature,  or  by  administrative  boards  In- 
trusted by  the  legislature  with  that  duty, 
than  by  the  ordinary  Judicial  tribunals." 
Referring  to  the  case  dlrectiy  b^ore  It  the 
court  said:  "To  h(^  that  the  directors  of 
this  company,  in  determining  the  number, 
place,  and  size  of  ito  stations  and  other 
structures,  having  regard  to  the  public  con- 
venience as  well  as  Ito  own  pecuniary  inter- 
ests, can  be  controlled  by  the  courts  by  writ 
of  mandamus,  would  be  inconsistent  with 
many  decisions  ot  high  authority  In  anal- 
ogous cases."  The  court  cited  a  number  of 
decisions  bearing  upon  the  question  at  l88U& 
—among  others,  that  of  Atehlson,  T.  &  S. 
F.  R.  Ca  V.  Denver  &  N.  O.  R.  Co.,  110  U. 
S.  667,  6S1,  682,  4  Sup.  Ct  185,  192,  in  which 
Chief  Justice  Walte,  In  delivering  the  opin- 
ion, said:  "No  statute  requires  that  connect- 
ing roads  shall  adopt  Joint  stations,  or  that 
one  railroad  shall  stop  or  make  use  of  the 
station  of  another.  Each  company  in  the 
state  has  the  legal  right  to  locate  Ita  own 
stations,  and,  so  far  as  stotatory  regulations 
are  concerned.  Is  not  required  to  use  any 
other.    ▲   railroad  company  is  prohibited. 
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botb  hj  common  law  and  by  the  constitu- 
tion of  Colorado,  from  discriminating  unrea- 
sonably In  favor  of  or  against  another  com- 
pany seeking  to  do  business  on  Its  road;  but 
that  does  not  necessarily  Imply  that  it  must 
stop  at  the  Junction  of  one,  and  Interchange 
business  there,  because  It  has  established 
Joint  depot  accommodations  and  provided 
facilities  for  doing  a  connecting  business  with 
another  company  at  another  place.  A  sta^ 
tlon  may  be  established  for  the  special  ac- 
commodation of  a  particular  customer,  but 
we  have  never  heard  it  claimed  that  every 
other  customer  could,  by  a  suit  In  equity, 
In  the  absence  of  a  statutory  or  contract 
right,  c<Mnpel  the  company  to  establish  a  like 
station  for  bis  special  accommodation  at 
some  other  place.  Such  matters  are^  and 
always  have  been,  proper  subjects  for  legis- 
lative consideration,  unless  prevented  by 
SMne  charter  ctHitract;  but,  as  a  general  rule, 
remedies  for  injustice  of  that  kind  can  only 
be  obtained  from  the  legislature.  A  court  of 
chancery  is  not  any  more  than  a  conrt  of 
law,  clothed  with  legislative  power."  The 
■court  quoted  approvingly  from  People  v.  New 
York,  L.  H.  &  W.  R.  Co.,  104  N.  Y.  68,  66, 
67,  9  N.  IL  866,  In  which  the  coort  of  ap- 
peals reused  to  grant  a  mandamus  to  compel 
a  railroad  corporation  to  construct  and  main- 
tain a  station  and  warehouse  of  sufficient 
capacity  to  accommodate  passengers  and 
freight  at  a  village  containing  1,200  inhabit- 
ants, and  furnishing  to  the  defendant  at  its 
station  therein  a  large  freight  and  passenger 
business,  although  it  was  admitted  that  its 
present  building  at  that  place  was  entirely 
Inadequate;  that  the  absence  of  a  suitable 
one  was  a  matter  of  serions  damage  to  large 
numbers  of  persons  doing  business  at  that 
station;  that  the  railroad  commissioners  of 
the  state,  after  notice  to  the  defendant,  had 
adjudged  and  recommended  that  it  should 
construct  a  suitable  buildhig  there  within  a 
eertain  time;  and  that  the  defendant  had 
tailed  to  take  any  steps  in  that  direction, 
not  for  want  of  means  or  ability,  but  be- 
cause its  directors  had  decided  that  its  in- 
terests required  it  to  postpone  doing  so.  The 
court,  speaking  by  Judge  Danforth,  while 
recognizing  that  "a  plainer  case  could  hardly 
be  presented  of  a  deliberate  and  intentional 
disregard  of  the  public  interest  and  the  ac- 
commodation of  the  public,"  yet  held  that 
it  was  powerless  to  Interpose,  because  the 
defendant,  as  a  carrier,  was  nnder  no  obli- 
gation at  common  law  to  provide  ware^ 
bouses  for  freight  offered,  or  station  houses 
for  passengers  waiting  transportation,  and  no 
such  duty  was  imposed  by  the  statutes  au- 
thorizing companies  to  construct  and  main- 
tain railroads  "for  public  use  in  the  convey- 
ance of  i)er8ons  and  property,"  and  "to  erect 
and  maintain  all  necessary  and  convenient 
buildings  and  stations"  for  the  accommoda- 
tion and  use  of  their  passengers,  freight,  and 
business,  and  because,  under  the  statutes  of 
New  York,  the  proceedings  and  determina- 


tions of  the  railroad  commissioners  amounted 
to  nothing  more  than  a  request  for  infor- 
mation, and  had  no  effect  beyond  advice  to 
the  railroad  company  and  suggestion  to  the 
legislature,  and  could  not  be  Judicially  en- 
forced. The  court  said:  "As  the  duty 
sought  to  be  Imposed  upon  the  defendant  is 
not  a  specific  duty  prescribed  by  statute, 
either  in  terms  or  by  reasonable  construc- 
tion, the  court  cannot,  no  matter  bow  appar- 
ent the  necessity,  enforce  Its  performance 
by  mandamus.  It  cannot  compel  the  erec- 
tion of  a  station  house,  nor  the  enlargement 
of  one.  As  to  that  the  statute  Imports  an 
authority  cmly,  not  a  command,  to  be  availed 
of  at  the  option  of  the  company,  In  the  dis- 
cretion of  Its  directors,  who  are  empowered 
by  statute  to  manage  Its  affabrs,'  among 
which  must  be  classed  the  expenditure  of 
mcmey  for  station  buildings  or  other  struc- 
tures for  the  promotion  of  the  convenioice 
of  the  public,  having  regard  to  Its  own  In- 
terest With  the  exercise  of  that  discretion 
the  legislature  only  can  interfere.  No  doubt, 
as  the  respondent  urges,  the  court  may  by 
mandamus  also  act  in  certain  cases  affecting 
corporate  matters,  but  only  where  the  duty 
concerned  is  specific,  and  pdainly  Imposed 
upon  the  corporation.  Such  Is  not  the  case 
before  us.  The  grievance  complained  of  Is 
an  obvious  one,  but  the  bnrdoi  of  removing 
it  can  be  Imposed  upon  the  defendant  only 
by  legislation.  The  legislature  created  the 
corporation,  upon  the  theory  that  Its  func- 
tions should  be  exercised  for  the  public  ben- 
^t  It  may  add  other  regulations  to  those 
now  binding  it  but  the  court  can  interfere 
only  to  enforce  a  duty  declared  by  law.  The 
one  presented  in  this  case  Is  not  of  that  char- 
acter. Nor  can  it  by  fair  or  reasonable  con- 
struction be  implied." 

The  mandamus  In  Railroad  Co.  v.  Wash- 
ington Ter.  was  refused,  though  presented 
in  the  name  of  the  territory  on  the  relation 
of  its  prosecuting  attorney.  The  mandamus 
In  the  case  at  bar  was  presented  In  the  name 
of  private  Individuals,  whose  special  Interest 
In  the  subject-matter,  as  differing  from  that 
of  the  public  at  large,  and  giving  them  a 
right  to  stand  In  Judgment  might  be  ques- 
tioned. No  issue  was  made,  however,  npoo 
that  point  In  the  briefs  or  argument 

In  Southeastern  Ry.  ▼.  Railway  Com'rs,  6  Q. 
B.  Dlv.  686,  692,  a  railway  company  was 
held,  by  Lord  Chancellor  Selborne,  Lord 
Chief  Justice  Coleridge,  and  Lord  Justice 
Brett  In  the  English  court  of  appeal,  to  l>e 
xmiier  no  obligation  to  establish  stations  at 
any  particular  place  or  places,  unless  It 
thought  fit  to  do  s(^  and  was  held  bound  to 
afford  improved  facilities  for  receiving,  for- 
warding, and  delivering  passengers  and 
freight  at  a  station  once  established,  and 
used  for  the  purpose  of  traffic,  only  so  far 
as  It  had  been  ordered  to  afford. them  by 
the  railway  commissioners,  within  powers  ex- 
pressly conferred  by  act  of  parliament. 

The  decisions  In  Railroad  Co.  v.  Waslilng- 
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toea  Ter.  and  in  People  t.  New  York,  Ij.  B. 
ft  W.  B.  Co.,  104  N.  T.  68,  ee,  67,  9  N.  B.  866, 
were.  In  onr  opinion,  based  upon  correct 
prindples,  which  ahonld  and  must  control 
the  present  case.  For  the  reasons  herein  a>- 
■Igned,  it  la  ordered,  adjudged,  and  decreed 
tltat  the  Judgment  of  the  dlattlct  court  ba 
afOnned,  without  prejudice. 


da- 


rn) 


KBLLT-CK)ODFEUX)W   BHOH  CO.  ▼. 

FLinSBR  »t  al.     (No.  IS.OGS.) 

(Sapneme  Court  ot  I»iiiaiana.    FeU  6,  18S0.) 

Isaoi.TaaoT— BxpiBATioa  <»  Kasma—BiOBT  cm 
Acnox. 
Tbie  exj^ration  of  the  period  for  which  a 
reapite  liaa   been   (ranted    authorizes    parties 
whose  right  of  action  has  been  stayed  oj  the 
order  of  respite,  and  whose  claims  have  not 
been  paid,  to  proceed  separate^  in  their  indi- 
Tidnal  behalf  against  their  debtor.    There  is 
no  obligation  or  dnty  on  their  part  to  force 
him  to  a  cessio  bonoram. 
(Sjrllabns  bj  the  Coort) 

Action  by  the  Kelly-Goodfellow  Shoe  Com- 
pany against  Ben  K.  Fluker  and  others.  Case 
certified. 

Stubbs  St  Bussell,  for  petlUonera.  B.  T. 
r^iinirin  and  W.  F.  Miilsaps,  for  respondenta. 

NICHOLLS,  C.  3.  The  Judges  of  the  court 
of  appeals  for  the  Second  circuit  have  sub- 
mitted to  this  court  for  Ita  opinion,  under 
article  101  of  the  constitution,  the  following 
qnesdoa  of  law,  the  determination  of  which 
they  declare  is  necessary  and  proper  for  a 
dedaion  by  the  conrt  of  appeals  of  the  case  of 
the  Kelly-Ooodfellow  Shoe  Company  against 
Ben  K.  Fluker  et  aL,  pending  before  it  on 
appeal:  "After  the  full  term  of  a  respite  has 
elapsed,  and  no  payments  have  been  made  by 
the  debtor,  can  a  creditor  who  participated 
in  the  meeting  of  creditors,  and  voted  for  the 
respite;  proceed  against  the  debtor  tqr  direct 
action  for  the  recovery  of  his  debt  alone, 
without  first  resorting  to  Judicial  process  to 
annul  or  vacate  the  Judgment  homologating 
the  proceedings  of  the  creditors  or  proceeding 
to  force  a  cessio  bonorum?"  They  state  that 
the  question  arose  under  the  following  facts: 
The  defendant  Ben  K.  Fluker,  In  March,  1890, 
was  grranted  a  respite  for  three  years  for  the 
payment  of  his  debts.  The  Judgment  homol- 
ogating the  proceedings  of  the  creditors  was 
rigned  March  2,  1896,  and  the  terms  of  the 
respite  were  that  the  debts  should  be  paid  In 
three  equal,  annual  installments  from  that 
dat&  The  plalntifra  were  creditors,  partici- 
pated in  the  proceedings,  and  voted  for  the 
req;>ite.  The  respited  debtor  failed  to  pay 
any  part  of  plaintiffs'  dalm  during  the  term 
of  the  respite,  and  oa  October  26,  1808,  the 
plalntifta  bnught  an  ordinary  action  against 
bim  to  tecoTcr  the  aame,  coupling  an  attach- 
ment fhereta  The  defendant  Fhiker  pleaded 
the  respite  in  bar  of  the  suit,  alleging  that  the 
Judgment  oC  llarch  3;  1896^  had  never  been 


revoked  or  annulled,  but  was  still  in  full  force 
and  effect,  and  therefore  the  suit  ought  not  to 
be  entertained.  The  district  Judge,  in  a  writ- 
ten opinion  filed  in  the  cause,  while  maintain- 
ing that  the  plea,  should  be  overruledi-  yet 
maintained  it,  contrary  to  his  own  views,  be- 
cause the  court  of  appeals  for  the  First  clr- 
cnit,  hi  the  case  of  Mrs.  M.  L.  Bennett  agataist 
Meredith,  sheriff  (decided  by  that  court  in 
October,  1896,  in  the  parish  of  Caldwell), 
maintained  an  injunction  presenting  the  same 
issue.  The  Judges  of  the  court  of  appeals  for 
the  Second  ch^mit,  in  their  application,  state 
that  they  differed  from  the  views  expressed 
in  that  case,  and  thought  that  the  respite  pre- 
sented no  bar  to  plaintlfl^'  suit,  because  the 
period  for  which  it  was  granted  has  expired, 
and  submitted  the  question  to  the  supreme 
court,  in  the  Interest  of  uniformity  in  the 
Jnrlspmdence  of  the  state,  for  a  proper  ded- 
aion  of  the  cause. 

We  know  of  no  legal  reason  why  individual 
creditors  whose  action  has  been  stayed  by  an 
order  of  respite  may  not  proceed  at  once  after 
the  expiration  of  the  delay  fixed  by  the  order 
to  enforce  their-  rights  (If  not  then  satisfied) 
by  ordUiary  proceedings,  as  if  the  respite  bad 
not  been  granted.  We  have  on  several  oc- 
casions declared  that,  whUe  the  respite  was 
still  in  force,  individual  creditors  would  not 
be  permitted  to  Institute  suits  hi  their  separate 
interest  under  and  through  which  the  property 
of  the  debtor,  the  common  pledge  of  the 
creditors,  should  be  appropriated  to  their  own 
particular  benefit;  that  the  order  for  the 
respite  and  the  respite  proceedings  themaelvea 
could  not  be  Ignored  by  direct  action  of  indi- 
vidual creditors  acting  exduslvely  In  their 
own  behalf,  even  though  the  debtor  may  have 
failed  to  have  carried  out  the  duties  imposed 
upon  him  by  the  respite;  that  their  remedy 
was  either  to  proceed,  contradictorily  with  the 
debtor  and  all  the  creditors,  to  have  the  res- 
pite set  aside,  or  to  take  action  such  as  would 
inure  to  the  benefit  of  all  the  creditors.  With- 
out intimating  under  what  circumstances  and 
by  what  method  it  should  or  could  be  done^ 
we  intimated  that  a  forced  cessio  bonorum 
would  be  action  of  that  character.  The  ex- 
piration of  the  time  granted  for  the  respite 
carries  with  it  ipso  a  complete  change  in  the 
attitude  of  the  creditors  towards  the  debtor 
and  relatively  to  eadi  other.  Separate  action 
for  individual  benefit  prosecuted  during  the 
respite  would  enable  particular  creditors  to 
utilize  the  respite  proceedings  for  their  own 
good,  to  the  prejudice  of  the  others  resting 
upon  them  bt  security,  and  to  take  advantage 
of  facts  known  only  to  themselves,  and  po^ 
slbly  coming  to  that  knowledge  by  collusion 
with  the  debtor.  All  parties,  however,  ar« 
equally  advised  as  to  the  extent  of  the  delay 
granted,  and,  when  it  does  expire,  all  stand 
upon  an- equality  aa  to  freedom  of  action. 
In  Anderson  ▼.  Duson,  S5  Iia.  Ann.  917,  and 
Tobacco  Co.  t.  Jefferles,  45  La.  Ann.  690,  U 
South.  747,  and  other  later  cases,  speaking  of 
the  order  of  teaplte^  we  said:    *The  effect  «C 
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tbe  order  was  to  create  a  Jndldal  contract 
tietween  the  debtor  and  all  hla  creditors,  by 
whicb  the  debtor  was  allowed  a  delay  for  the 
payment  of  the  snm  which  he  owed  them, 
and  that  this  contract  gave  rise  to  reciprocal 
obligations,  not  only  as  between  each  creditor 
and  the  debtor,  but  between  each  creditor  and 
all  the  others,  which  obligations  they  were 
bound  to  respect"  Bnt  tbe  conrts  are  not 
authorized  to  broaden  the  effect  of  these  ob- 
ligations beyond  the  exact  terms  of  the  con- 
tract between  the  parties.  Bey.  CIt.  Code, 
art  3084,  defines  a  "respite"  to  be  an  act  by 
which  a  debtor  who  Is  unable  to  satisfy  his 
debts  at  the  moment  transacts  with  bis  cred- 
itors, and  obtains  from  them  time  or  delay  for 
the  payment  of  the  sums  which  be  owes  them; 
and  article  3086,  the  "voluntary  respite"  as 
being  that  when  all  the  creditors  consent  to 
the  proposal  which  the  debtor  makes  to  pay 
in  a  limited  time  the  whole  or  a  part  of  his 
debt  The  f<»ced  respite  is  declared  to  be 
that  where  a  part  of  the  creditors  refuse  to 
accei>t  the  debtor's  proposal,  and  when  the 
latter  is  obliged  to  compel  them,  by  judicial 
authority,  to  consent  to  what  the  others  have 
determined  In  the  cases  directed  by  law. 
Though  differing  from  each  other  In  the  re- 
spects stated,  voluntary  and  forced  respite  are 
identical,  as  being  contracts  limited  In  their 
scope  and  effect  to  a  limited  period  fixed  and 
defined,— terminating  Ipso  facto  by  expiration 
of  this  time.  Article  3096  declares  that  the 
time  allowed  to  a  debtor  in  a  forced  respite 
cannot  exceed  three  years;  and,  If  tbe  ma- 
jority of  the  creditors  in  number  and  amount 
have  granted  him  more  time,  the  creditors 
who  are  opposed  to  the  respite  may  cause  this 
dday  to  be  reduced  to  the  legal  time,  saving 
to  the  debtor  tbe  right  when  It  shall  be  ex- 
pired, to  call  these  creditors  again,  in  order 
to  obtain  a  new  delay,  which  in  this  last  case 
shall  lie  granted  only  if  all  these  creditors 
unanimously  consent  to  it 

It  is  obvious  that  the  restriction  upon  the 
action  of  creditors  is  limited  to  the  period 
fixed  in  the  order  of  respite,  and  that,  the 
contract  of  respite  terminating  Ipso  facto  by 
expiration  of  time,  all  parties  are  released 
from  the  restrictions  imposed  by  it  and  fall 
back  npon  their  original  rights,  which  have 
remained  all  tbe  time.  Intact  and  unimpaired, 
though  temporarily  held  In  abeyance.  Bank. 
V.  Blocb,  44  La.  Aim.  883,  11  South.  466. 
From  that  time  forward  the  various  creditors 
owe  no  duty  to  each  other,  and  none  to  the 
debtor,  under  tbe  respite.  Individual  cred- 
ItCHs,  by  placing  themselves  In  the  situation 
which  would  authorize  them  to  exact  a  cessio 
bonorum,  may  have  recourse  to  that  remedy, 
but  they  are  under  no  legal  obligation  or 
duty  to  do  so.  Act  No.  133  of  1888,  If  it  ap- 
plies at  all  to  proceedings  to  be  taken  after 
the  expiration  of  the  respite  delay,  la  per- 
missive, not  mandatory. 

The  objections  urged  In  this  case  are  not 
advanced  by  a  creditor,  but  by  the  debtor 
himself  In  his  own  interest    His  pretensions 


are  utterly  without  fonndafloii.  Dyson  t. 
Brandt,  9  Hart  (La.)  488.  If  he  desires  to 
make  a  voluntary  surrender,  he  is  at  liberty 
to  make  an  application  to  the  court  to  tsut 
end;  but  he  can  neither  gain  additional  time 
under  the  respite,  nor  force  his  creditors  to 
throw  him  into  a  surrender,  under  a  sup- 
posed right  which  he>h(dds  against  them  to 
do  so.  The  right  to  force  a  surrender  upon 
the  debtor  Is  a  right  held  by  creditors  ad- 
versely to  their  debtor,  and  not  one  which 
the  debtor  can  coerce  them  Into  exercising. 
We  answer  In  the  affirmative  the  question 
submitted  to  us  herein.  The  decision  of  the 
court  of  appeals  for  the  First  circuit  in  the 
case  of  Mrs.  M.  li.  Bennett  against  Meredith, 
sheriff,  referred  to  by  the  judges  of  the  Sec- 
ond circuit  is  erroneons,  and  should  not  be 
followed.  =^= 

(R  La.  Ann.  473} 
APPLEBT  et  al.  v.  LEHMAN  et  al.     (No. 

12,992.)! 
(Supreme  Court  of  Louisiana.    Jan.  23,  1899.) 

faacdclent  contst^sobs — b1oht8  of  csbditobs 

— Attachment— Datiok  bm  Paibmsht 

— Validitt. 

1.  On  the  face  of  the  papers,  there  was  an 
attempt  made  to  give  an  undue  preference  to 
some  of  the  creditors  of  the  vendor. 

2.  A  sale  in  which  the  vendor  leaves  it  to 
the  vendee  to  make  a  pro  rata  divigion  of  the 
price,  among  the  former's  creditors  (eEi>eciaU7 
aa  the  vendor  sold  all  his  property,  and  in  oth- 
er sales  did  not  stipulate  tor  a  pro  rata  divisioD 
among  the  creditors)  is  not  binding  upon  cred- 
itors, BO  SB  to  preclude  them  from  suing  out  a 
writ  of  attachment 

3.  The  sales  of  record  evidence  an  intention 
to  prevent  and  hinder  the  creditor  from  collect- 
ing, and  to  place  the  property  beyond  the  reach 
of  his  creditors,  in  violation  of  article  240  of 
the  Code  of  Practice. 

4.  "The  law  forbids  to  give  In  payment  to 
one  creditor,  to  the  prejudice  of  the  other,  any 
other  thing  than  the  sum  of  money  due. 

6.  A  dauon  en  paiement  of  all  the  debtor's 
property  is  null,  even  though  in  one  of  the 
sales  between  him  and  his  vendee  there  is  a 
stipulation  for  a  pro  rata  division  of  the  price 
amons  the  creditors;  the  amount  being  mncb 
less  than  the  sum  of  his  debts. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court  parish 
of  East  Feliciana;  Joseph  L.  Golsan,  Judge. 

Action  by  Mrs.  Callle  Appleby  and  husbandi 
against  A.  Lehman  &  Co.  and  another.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

W.  F.  Keman,  for  appellants.  Isaac  D. 
Wail,  for  appellees. 

BBEAUX,  J.  Tbi*  was  a  suit  for  dam- 
ages in  tbe  sum  of  $3,000,  which  plaintiff  al- 
leges were  caused  by  an  Illegal  seizure  under 
a  writ  of  attachment  and,  in  addition  to  the 
claim  for  damages,  for  an  Injunction  restrain- 
ing the  sheriff  and  the  creditor  who  had  pro- 
ceeded by  attachment  to  recover  his  dsiiD 
from  proceeding  further  under  the  writ  of  at- 
tachment    In  January,  1898,  Peter  W.  Apple* 

tBehearing  denied  February  20.  1889, 
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by  sold  to  plaintiff  all  his  stock  of  goods  and 
fixtures  In  the  store,— Inventoried  (the  act  sets 
forth)  by  disinterested  parties  at  $2,324.7& 
The  consideration  for  the  act  Is  made  to  ap- 
pear by  the  following:  That  Mrs.  Callle 
Appleby  Is  to  raedlt  certain  Judgment  notes 
held  by  her  against  P.  W.  Appleby  with  the 
said  amount  of  $2,324.78,  and  Mrs.  Callle 
Appleby  farther  agrees  to  prorate  with  the 
creditors  of  P.  W.  Appleby  ont  of  the  amount 
abore  written.  We  are  informed  by  the  testi- 
mony that  the  different  conveyances  made  by 
the  vendor  to  plaintiff  included  all  the  personal 
property  of  tiie  vendor,  and  all  his  real  estate. 
His  notes  and  accounts  he  also  transferred  to 
plaintiff,  to  be  collected,  and  the  amount  col- 
lected also  to  be  divided  pro  rata  among  all 
his  creditors.  The  real  estate  was  conveyed 
to  plaintiff  by  P.  W.  Appleby,  for  cash,  hi  three 
deeds;  two  bearing  the  same  date,  viz.  19th 
of  January,  1888,  and  one  the  81st  of  Janu- 
ary, 1898.  In  one  It  is  declared  that  the  "con- 
sideration for  which  this  sale  and  transfer  Is 
made  and  accepted  is  the  price  of  fifteen  hun- 
dred dollars  paid  or  to  be  paid,  fifteen  hundred 
dollars  cash  in  hand,  the  receipt  of  which  is 
hereby  acknowledged  by  vendor."  In  the 
other  deed  the  consideration  was  $402  cash. 
With  reference  to  the  first  price,  the  veaAoT 
stated  that  he  has  now  not  received  It,  bnt 
that  in  reality  the  property  was  conveyed  to 
the  vendee  because  It  was  her  property.  The 
other  deeds  set  forth  cash  consideration,  but 
no  such  cash  was  paid.  The  testimony  re- 
fers to  other  transactions  and  indebtedness  for 
which  the  conveyance  was  made.  In  Febru- 
ary, 1898,  defendants  sued  out  a  writ  of  at- 
tachment against  the  vendor,  charghtg  hiin 
with  having  infringed  upon  and  violated  para- 
graphs 4  and  6  of  article  240  of  the  Code  of 
Practice.  The  sheriff,  under  the  writ,  seized 
the  entire  stock  of  merchandise  sold  as  above 
stated,  which  plaintiff  had  bought,  as  Just 
stated,  for  the  sum  of  $2,324.78,  consisting  of 
clothing,  hardware,  and  other  property,  to  col- 
lect his  claim  for  $200.08.  The  sheriff  was 
notified  that  plaintiff  claimed  as  her  own  the 
proi)erty  which  he  was  about  to  seize.  After 
■elzure,  plaintiff  sued  for  wrongful  seizure  of 
proper^,  claimed  the  property,  and  obtained 
an  injunction  against  the  seizure.  Other 
creditors  for  small  amounts  about  the  same 
time  also  sued  ont  attachments.  These  at- 
tachments were  enjotaied.  The  suit,  was  di- 
rected against  all  the  defendants  (plaintiffs  In 
the  attachment  writs).  The  latter  excepted 
on  the  grounds  of  misjoinder  of  parties.  The 
district  court  sustained  the  exception  and  dis- 
missed the  injunction.  After  the  dismissal 
she  sued  out  an  injunction  against  each  of  the 
seizing  creditors,  including  the  present  defend- 
ant, who  is  sued  separately  from  the  other 
attaching  creditors.  P.  W.  Appleby  Is  the 
lialf-brother  of  F.  Appleby,  husband  of  Mn. 
Callle  Appleby,  the  plaintiff.  The  latter  Is 
separate  In  property  from  her  husband.  In 
tbe  transaction  between  the  two  brothers  It 
appears  that  the  husband  of  plaintiff,  as  well 


as  plaintiff,  became  the  debtor  of  their  ven- 
dors. This  indebtedness,  they  claim,  was  the 
consideration  of  the  transfer  made  to  the 
plaintiff.  As  relates  to  delivery,  tbe  goods 
were  left  In  the  store  previously  occupied  by 
the  vendor,  and  the  same  clerk  remained.  P. 
W.  Appleby's  name  and  sign  were  on  the  store 
the  day  of  the  seizure.  On  the  trial  of  the 
suit  before  a  Jury,  the  verdict  and  Judgment 
of  the  court  went  against  plaintiff.  From 
this  Judgment  she  appeals. 

The  contract  whereby  the  vendor  sought 
to  sell  the  contents  of  the  store  to  plaintiff 
was  not  a  sale.  We  are  concerned  in  decid- 
ing whether  there  was  a  sale  solely  with  the 
price  needful  to  constitute  a  contract  of  sale. 
No  one  denies  that  under  onr  law  it  is  set- 
tled that  there  could  be  no  sale  without  a 
price  certain.  "Nam  nnlla  emptio  sine  pre- 
tlo."  We  have  not  succeeded  in  finding  a 
price  certain.  We  have  seen  that  the  vendor 
conveyed  all  his  property.  In  one  of  the 
deeds  he  sought,  by  Its  terms,  to  stipulate 
for  a  pro  rata  division  of  tbe  price  among 
all  the  creditors;  but,  in  the  other  three 
deeds  that  he  executed  about  the  same  time 
as  vendor,  no  such  attempt  was  made.  The 
sales  were  for  cash  on  the  face  of  thfe  pa- 
pers, and  creditors  were  not  bound  to  consid- 
er them  as  having  been  made  for  other  than 
cash.  Plaintiff  cannot  sustain  the  position 
that  she  was  bound,  under  the  terms  and 
conditions  of  the  sale,  to  make  a  pro  rata 
division  of  the  price,  and  that  In  consequence 
she  was  Indebted  for  the  whole  amount  to 
the  extent  needful  to  pay  the  pro  rata  to 
the  other  creditors.  She  was  not  bound  at 
all  in  this  respect,  for  three  of  the  sales  stip- 
ulated in  cash,  and  these  three  deeds  are 
silent  about  division  of  the  price.  With  ref- 
erence to  the  sale  In  which  there  was  a  stip- 
ulation sought  to  be  imposed  on  vendee,  It  Is 
sufficient  to  say  that  the  debtor  made  insol- 
vent by  the  different  conveyances  had  no 
right  in  law  to  restrict  to  a  pro  rata  division 
only  part  of  the  property.  He  (the  creditor) 
was  at  least  entitled  to  a  percentage  of  the 
whole  property  in  part  payment  of  his  claim. 
The  price  was  not  certain,  for  it  was  not  for 
cash,  though  so  declared  in  the  deed.  It  was 
not  certain,  for  the  defendant,  who  was  the 
creditor  of  the  vendor,  was  excluded  from 
participating  in  any  part  of  the  proceeds  by 
the  declaration  that  the  sale  was  for  cash. 
Moreover,  if  we  were  to  consider  the  sale  of 
the  merchandise  alone,  in  onr  Judgment  the 
condition  stipulated,  that  the  vendee  should 
make  a  pro  rata  distribution  of  the  price, 
was  in  the  nature  of  a  condition  precedent  to 
the  sale;  the  amount  to  be  considered  and 
then  paid  prior  to  a  complete  sale.  The  prop- 
erty, as  we  take  it,  did  not  become  plalntlfTs, 
under  the  condition  Imposed  upon  her,  prior 
to  payment.  In  this  view,  It  was  not  an  exe- 
cuted contract,  but  it  was,  at  most,  solely 
executory.  24  Laurent,  S  74.  A  question 
similar  was  considered  in  Prude  v.  Morris, 
38  la.  Ann.  767.    Should  the  transaction  be 
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viewed  aa  a  datlon  en  palement,  Instead  of  a 
sale,  the  conclusion,  in  our  Judgment,  should 
be  the  same.  The  law  is  clear  enough.  No 
conveyance  shall  be  made  by  the  debtor  to 
"give  an  unfair  preference  to  some  of  the 
creditors."  Code  Prac.  art  240.  The  Insol- 
vent debtor  Is  not  at  liberty  to  select  one  or 
more  of  his  creditors,  and  convey  to  them, 
out  of  the  ordinary  course  of  business,  prop- 
erty which  is  the  common  pledge  of  the  cred- 
itors.   Rev.  Civ.  Code,  art  265& 

Bat  the  learned  counsel  representing  plain- 
tiff with  great  force  insists  that  there  Is  no 
evidence  of  record  that  the  sale  of  the  stock  of 
merchandise  which  was  enjoined  In  this  writ 
was  made  to  defraud  any  of  the  creditors  of 
the  vendor,  or  to  give  t)lalntlff  an  undue  and 
unjust  preference.  We,  in  deciding  the  point 
presented,  are  not  dealing  with  the  sale  of 
the  stock  of  merchandise  exclusively.  We 
most  consider  all  the  deeds  which  resulted 
In  a  complete  conveyance  by  the  debtor  of 
all  bis  proi>erty  to  the  plaintiff.  The  debtor 
may  not  have  Intended  to  give  an  unfair  pref- 
erence to  the  plaintiff  creditor,  and  both  ven- 
dor and  vendee  may  have  had  in  contempla- 
tion the  payment  of  the  defendant  But  no 
promise  to  iiay,  or  the  least  evidence  of  the 
Intention  to  pay,  was  reduced  to  writing  in 
the  deeds  conveying  the  real  estate,  and  plsr 
ced  of  record.  The  state  of  facts  appearing 
of  record  is  controlling,  and  not  the  unknown 
intention  of  the  parties.  Lord  Coke  advises 
as  follows:  "Reader,  when  any  gift  shall  be 
made  to  yon  in  satisfaction  of  a  debt,  by  one 
who  is  indebted  to  others  also,  let  It  be  made 
In  a  public  manner,  and  before  the  neigh- 
bors, and  not  in  private."  From  Benj.  Sales, 
p.  365.  This  court  has  said  that  the  insol- 
vent la-  not  free  to  give  In  payment  to  one 
creditor  to  the  prejudice  of  another.  Quey- 
touze  V.  Thlbodeaux,  30  La.  Ann.  1116.  The 
effect  whether  considered  .as  an  Intended 
sale,  or  a  datlon  en  palement  or  a  payment, 
was  to  binder  or  delay  the  creditors  of  the 
plaintiff  in  a  manner  forbidden  by  article 
of  the  Code  of  Practice  already  cited.  In  the 
application  of  the  article,  the  question  for  the 
Jury  of  the  vicinity  was  whether  the  transac- 
tion was  bona  fide,  or  to  hinder  and  dday 
creditors.  The  Jury  found  the  latter,  and  we 
are  not  Jncllned  to  differ  with  them,  In  so  far 
as  the  question  was  one  of  fact 

As  relates  to  delivery,  the  question  la  not 
free  from  difficulty.  We  have  bef(M«  noted 
the  facts  regarding  the  asserted  delivery. 
They  do  not  show  that  delivery  which  Is  re- 
quired in  a  datlon  en  palement  The  deci- 
sion of  this  court  has  emphasized  the  ne- 
cessity of  actual  delivery  In  order  that  the 
transferee  may  htrid  the  property.  Quey- 
rouze  V.  Thlbodeaux,  80  La.  Ann.  1114.  Un- 
der the  facts  as  proven,  delivery  waa  not 
shown  aa  It  ahould  have  been.  The  plain- 
tlfl  baa  not  established  when  she  went  into 
possession  and  control  of  the  property  and 
business  of  the  store.  Beyond  the  notice 
that  she  claimed  the  goods  at  the  date  of  the 


seizure,  her  posseialon  and  contiol  of  the 
property  and  business  of  the  store  are  not. 
In  our  view,  proven. 

In  any  point  of  view,  no  damages  can,  In 
our  Judgment  be  allowed;  nor  ahould  the 
writ  of  attachment  be  dissolved.  Tlie  debtee 
conveyed  away  all  his  property,  and  would 
have  left  the  creditors  without  recourse,  save, 
at  most  to  the  extent  of  a  percentage  or  pro 
rata  division  of  the  proceeds  of  one  of  tbe 
sales;  i.  e.  price  of  the  merchandise  of  his 
store,  $2,324.78.  The  Indebtedness  of  the 
vendor  was  about  three  times  that  amount 
The  sales  were  not  made  In  due  course  of 
business,  and,  in  our  view,  violated  the  pro- 
vision of  the  Code  of  Practice  regarding 
preferences  which  debtors  should  not  give. 

We  have  not  discovered  error  in  the  ver- 
dict found,  or  in  tlie  judgment  of  the  court 
They  are  approved,  and  tbe  Jadgment  of  the 
district  court  la  ai&nned. 
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PATOUT  et  aL  v.  LBWia    (No.  12,909.) 
(Supreme  Court  of  Louisiana.     Feb.  6,  1899.) 
Bbbvitudks — AocERaoRT  KioBTS — UBSTBronom— 

BKMOV^li— ESTOPFEl.— iMJUHCTIOy. 

1.  It  is  not  necessary,  in  an  act  creating  a 
servitude,  that  the  accessory  rights  re<}uired 
to  cany  it  into  effect  and  without  which  <t 
would  be  of  no  value  or  service,  nor  the  ob- 
ligations resulting  from  those  rights,  ahould  be 
mentioned.  They  accompany  and  paJM  with  the 
contract,  as  Incidents  thereof. 

2.  A  person  consenting  to  a  servitude  upon 
hia  land  thereby  consents  to  a  right  of  access 
to  and  from,  and  a  right  of  passage  to  and  from, 
the  land  subjected  to  the  servitude,  In  order  to 
give  effect  to  the  servitude  to  the  extent  and  in 
the  manner  known  to  and  contemplated  by  the 

f)artie8.  He  to  whom  a  conventional  servitude 
B  due  has  the  right  to  make  all  the  works  nec- 
essary to  use  and  preserve  tbe  same.  He  has 
the  right  to  place  a  gate  in  the  boundary  fence, 
if  one  be  necessary  to  reach  the  grounds,  and 
insist  that  it  be  not  removed  and  access  to  the 
lands  barred. 

3.  It  is  the  duty  of  the  owner  of  the  estate 
which  owes  the  servitude  to  fix  the  place  where 
he  wishes  It  to  be  exercised,  when  the  manner 
in  which  the  servitude  is  to  be  used  is  uneer. 
tain,  and  the  place  which  is  proper  for  the  ex- 
ercise of  the  right  is  not  precisely  fixed  in  the- 
title. 

4.  When  the  right  of  building  and  operaUng 
a  tramway  and  switch  has  been  granted,  and 
the  owner  of  the  land  has  consented  to  the  use 
of  the  land  at  the  end  of  the  switch  for  the 
purpose  of  dumping  cane,  to  be  thence  loaded 
on  cars,  and  the  tramway  and  switch  liave  lieea 
constructed,  and  a  dumping  ground  has  been 
used  at  a  certain  place  and  in  a  certain  manner 
for  several  years,  to  the  knowledge  of  all  par- 
ties, the  owner  of  the  land  cannot  ignore  the 
fixed  condition  of  affairs  in  which  he  has  ac- 
quiesced, and  to  which  he  has  by  his  conduct 
consented,  and  take  down  and  remove  the  gate 
giving  access  to  the  grounds,  and  bar  entrance 
to  the  latter,  under  a  claim  that  the  switcb 
and  dumping  ground  were  improperly  located, 
and  the  right  to  the  servitude  bad  been  forfeit- 
ed for  nonperformance  of  conditions  attached 
thereto. 

6.  The  owner  of  the  land  has  the  right  when 
the  servitude  Is  not  being  exerdsed,  to  strengtU- 
en  for  his  own  protection  the  gate  giving  acs- 
cess  to  the  land  subjected  to  the  servitude, 
and  the  fence  upon  his  boundar/  Uaej   bat  lk« 
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nnst  do  so  In  a  manner  not  tending  to  diminish 
the  nse  of  the  seryitnde,  or  to  make  it  more 
onerous.  He  cannot  change  the  condition  of  the 
premises. 

C.  The  owner  of  the  estate  to  whom  the  servi- 
tade  is  dne  haa  the  right,  when  the  owner  of 
the  estate  owing  the  servitode  has  barred  en- 
trance to  the  lands  subjected  to  it,  to  remove 
the  obstructions  placed  in  the  way  of  the  ex- 
ercise of  his  riguts,  without  having  recourse 
therefor  to  judicial  proceedings,  when  he  can 
do  BO  without  a  breach  of  the  peace;  and,  when 
it  has  been  established  on  the  trial  of  a  particu- 
lar case  that  he  could  validly  have-  exercised 
such  rifht,  he  cannot  be  subjected  to  damages 
for  having  applied  for  and  obtained,  and  had 
executed,  an  ex  parte  order  of  court  directing 
the  sheriS  to  remove  the  obstructions,  even 
though  the  order  should  not  have  been  given. 

7.  When  the  owner  of  the  land  to  whom  a 
servitude  is  due  finds  the  exercise  of  his  right 
prevented  by  the  removal,  by  the  owner  of  the 
land  owing  the  servitude,  of  the  gate  giving 
entrance  to  the  ground,  and  the  latter  refuses, 
on  demand,  to  replace  matters  as  they  stood, 
he  is  warranted  in  fearing,  should  he  open  the 
way  to  the  grounds,  that  entrance  thereto 
would  be  agun  barred  by  the  owner  onless  he 
should  be  enjoined  from  so  doing. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Iberia;  F£Ux  Voorbles,  Judge. 

Petition  by  Mrs.  M.  A.  Patout  &  Son  against 
John  B.  Lewis.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal    Beversed. 

Petitioners  prayed  the  district  conrt  for  an 
injunction,  directed  to  the  defendant,  prohibit- 
ing him  from  further  interference  wltlt  the 
free  nse  and  undisturbed  possession  of  certain 
described  lands,  and  more  parUcoIarly  that  he 
be  restrained  from  further  olistructing,  by 
fencing  and  otherwise,  any  of  certain  lands 
whicb  had  been  donated  to  them  by  defend- 
ant by  notarial  act  of  the  11th  of  January, 
1883,  by  act  before  Weeks,  notary,  for  the  pur- 
pose of  facilitating  plaintiffs'  operations  Is  the 
purchase  and  transportation  of  cane  to  their 
sugar  mill,  situated  in  the  parish  of  Iberia,  on 
which'  plaintiffs  bad  constructed  a  tramway 
and  switch.  They  averred  that  since  the 
date  of  the  donation  of  the  lands  they  had 
taken  possession  of  the  same,  and  had  con- 
tinued to  hold  them  up  to  date,  but  that  de- 
fendant, without  right  or  reason,  had  fenced 
off  and  barricaded  the  lot  of  ground  described 
in  the  act  of  donation  as  being  of  260  feet  in 
length  by  a  width  of  250  feet,  used  as  a  dump- 
ing ground  for  cane;  that  he  had  placed  his 
fence  on  said  tract,  and,  refusing  to  remove 
it,  was  impeding  and  obstructing  the  free  pas- 
sage on  said  land,  and  preventing  the  use 
thereof  for  tbe  purpose  for  which  it  was  do- 
nated and  used  by  plaintiffs;  that  they  were 
about  to  begin  milling  operations;  that  the 
parties  from  whom  they  purchased  cane  in  the 
neighborhood  of  said  tract  required  access  to 
the  switch  on  said  tract,  as  in  preceding  years 
had  been  the  rule;  that  the  obstruction  to 
their  rights,  depriving  them  of  the  means  and 
facilities  required  for  their  operations,  was  a 
nuisance,  and  Inflicted  upon  them  Irreparable 
injury.  Plaintiffs  supplemented  their  prayer 
for  an  injunction  by  a  prayer  that  the  sheriff 


of  Iberia  parish  be  ordered  to  proceed  to  the 
locality  indicated,  and  to  remove  therefrom 
the  fencing  and  obstructions  set  forth,  and  to 
clear  said  lots  therefrom.  The  district  court, 
upon  this  petition,  ordered  an  injunction  to  Is- 
sue as  prayed  for,  and  instructed  the  sheriff 
to  proceed  at  once  to  the  place  designated,  and 
to  remove  therefrom  the  fencing  and  obstruc- 
tions placed  thereon  by  the  defendant  The 
sheriff  under  this  order  proceeded  to  the  point 
specified,  and  made  an  opening  in  tbe  fence 
bordering  the  public  road,  thus  enabling  par- 
ties to  enter  from  the  public  road  Into  the 
dumping  ground.  Tbe  defendant  answered, 
pleading  first  the  general  issue.  He  admitted 
the  existence  of  the  act  of  donation,  but  de- 
nied all  rights  claimed  by  plaintiffs  under  the 
same.  He  averred  that  plaintiffs'  action  in 
suing  out  the  writ  of  Injunction,  and  causing 
the  sheriff  to  cut  down  and  remove  a  part  of 
his  fence  which  inclosed  his  cultivated  lands, 
was  Illegal,  malicious,  and  without  cause  or 
shadow  of  right,  and  that,  if  plaintiffs  had 
any  right  to  an  entrance  upon  the  land  (which 
be  denied),  said  right  could  only  exist  by  vir- 
tue of  the  act  of  January  Ist,  and  that  said 
act  contained  no  stipulation  requiring  defend- 
ant to  remove  any  part  or  portion  of  his  fence 
and '  Inclosure,  but  imposed  on  plaintiffs  the 
obligation  of  putting  up  and  keeping  all  neces- 
sary gates;  that  the  fence  Inclosing  the  land 
referred  to  as  a  "dumping  ground"  Is  the 
fence  that  Inclosed  the  lands  of  defendant, 
wherein  he  cultivated  bis  crops,  and  by  cutting 
an  opening  in  said  fence,  and  leaving  the  same 
open,  the  entire  crop  of  defendant  was  ex- 
posed to  the  ravages  of  catUe  and  other  ani- 
mals; that  the  wrongful  injunction,  and  acts 
perpetrated  thereby,  had  caused  him  to  suf- 
fer much  annoyance,  loss  of  time,  and  ex- 
penditure of  money,  and  forced  him  to  em- 
ploy counsel  to  dissolve  the  Injunction;  that 
he  had  been  damaged  by  said  wrongful  acts 
In  the  sum  of  $2,(MX).  Further  answering,  he 
alleged  that  plaintiffs  had  violated  tbe  condi- 
tions assumed  by  them  in  the  act  of  donation, 
and  had  forfeited  all  rights  under  said  act  to 
any  portion  of  the  land  over  which  the  right 
of  way  was  granted,  and  had  also  trespassed 
upon  the  land  of  defendant  not  donated,  by 
laying  the  tramway  or  switches  In  a  place  dif- 
ferent from  that  designated  In  the  act,  and 
this  plaintiffs  did  knowingly,  and  against  the 
will  of  defendant,  who  protested  at  the  time, 
and  had  repeatedly  protested  and  demanded 
that  the  switch  be  removed,  and  which  wrong- 
ful action  resulted  in  cutting  up  the  land  of 
defendant  in  a  very  damaging  manner.  He 
averred  that  a  portion  of  the  land  occupied  by 
the  switch  built  by  plaintiffs  was  never  do- 
nated, and  that  plaintiffs  were  trespassing 
thereon;  that  plaintiffs  had  forfeited  the  right 
of  way  granted,  for  the  reason  that  the  con- 
sideration promised,  and  for  which  the  right 
of  way  was  granted,  had  been  refused  and 
denied  defendant,  and  In  lieu  thereof  abuse 
and  injury  to  his  property  had  been  perpetrat- 
ed by  the  willful  and  malicious  acts  of  the 
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plaintiffs;  that  plaintiffs'  refusal  to  allow  hbn 
and  his  laborers  the  use  of  the  cars  and  switch 
had  caused  him  to  lose  hundreds  of  tons  of 
cane,  worth  $750,  which  he  also  pleaded  In 
reconvention;  Qiat  the  right,  if  granted,  should 
be  declared  forfeited,  and  plaintiffs  decreed 
the  trespassers;  tliat  the  injunction  sued  out 
should  be  dissolved,  with  damages,  actual  and 
exemplary,  in  the  axwi  of  $1,000  each,  and  at- 
torney's fees  in  the  sum  of  $250,  which  he 
pleaded  in  reconvention.  He  prayed  that  the 
injunction  be  dissolved,  with  damages,  actual 
and  exemplary,  in  the  sum  of  $1,000  for  each 
cause,  and  with  $250  attorney's  fees,  and 
$750  for  cane  crops  lost.  He  prayed  that  the 
act  of  donation  of  the  right  of  way  over  his 
land  be  declared  forfeited  and  set  aside  and 
annulled,  or,  in  the  alternative,  If  said  dona- 
tion be  maintained,  that  plaintiffs  be  decreed 
trespassers  on  such  portion  of  defendant's 
lands  as  was  Aown  to  be  occupied  by  the 
switch,  and  not  designated  in  the  act,  reserv- 
ing defendant's  right  to  enforce  a  specific  com- 
pliance with  all  the  stipulations  of  the  act,  and 
to  flue  for  damages  resulting  from  any  viola- 
tion. The  district  court  ruled  that  the  setr 
ting  aside  of  the  act  of  donation  could  be  de- 
manded only  In  a  direct  action;  that  it  could 
not  be  asked  in  reconvention.  It  dissolved  the 
injunction,  with  costs.  It  rejected  the  demand 
for  damages,  declaring  that  none  had  been 
proved.  Plaintiffs  appealed.  Defendant  an- 
swered the  appeal,  praying  that  the  Judgment 
be  amended  by  awarding  him  $100  for  attor- 
ney's fees,  and  $500  as  damages,  and  that  as 
80  amended  the  Judgment  be  aflhrmed. 

Walter  J.  Burke  &  Bro.  (Foster  &  Brons- 
aard,  of  counsel),  for  appellants.  L.  T.  Dular 
ney,  for  appellee, 

NICHOLLS,  0.  jr.  (after  stating  the  facts). 
Defendant  and  appellee  having  answered  the 
appeal  taken  herein  by  plaintiffs,  asking  that 
the  Judgment  below  be  affirmed,  except  to  the 
extent  which  he  prayed  to  have  the  same 
amended  by  awarding  him  $100  for  attorney's 
fees,  and  $500  as  damages,  our  inquiries  are 
llnalted  to  ascertaining  whetber  or  not  the 
Judgment  below  was  correct  in  setting  aside 
plaintiffs'  injunction,  and,  if  it  was,  whether 
or  not  defendant  should  not  have  been  allowed 
his  attorney's  fees  and  damages  to  the  extent 
now  claimed. 

The  evidence  established  that  the  plaintiffs 
were  planters,  engaged  not  only  in  the  cultiva- 
tion of  cane,  and  the  manufacturing  of  the 
same  into  sugar,  but  in  manufacturing  sugar 
from  cane  purchased  by  them  from  their 
neighbors;  that  this  latter  branch  of  their 
business  necessitated  their  havUig  under  their 
ownership  and  control  a  tramway  over  the 
lands  of  the  parties  from  whom  they  pur- 
chased, and  so  situated  as  to  enable  other  par- 
ties from  whom  they  purchased  to  avail  them- 
selves of  the  same;  that  they  applied  to  their 
neighbors  (among  whom  defendant  was  one) 
for  assistance  In  carrying  out  this  object,  and 


succeeded  in  obtaining  from  them  grants  un- 
der which  they  constructed  the  tramway. 
The  dealings  between  plaintiffs  and  defendant 
touching  this  matter  are  shown  by  a  notarial 
act  of  the  11th  of  January,  1898,  before 
Weeks,  notary.  In  which,  after  reciting  that 
plaintiffs  were  a  partnership  formed  for  the 
purpose  of  buying  cane  and  refining  sugars, 
etc.,  and  were  then  locating  and  about  com- 
mencing the  construction  of  a  switch  from 
their  sugar  mill,  in  the  First  ward  of  the  par- 
ish of  Iberia,  near  the  town  of  Patoutvllle,  to 
and  Including  the  lands  of  John  B.  Lewis, 
which  switch  was  to  pass  through  the  prop- 
erty thercht  described,  Lewis  is  made  to  de- 
clare that  in  consideration  of  the  Increased 
value  which  would  be  given  to  said  land,  and 
of  the  additional  benefits  and  conveniences  re- 
sulting from  the  building  of  said  switch,  he 
gave,  granted,  donated,  and  conveyed,  free 
from  all  damage  and  cost,  unto  Mrs.  M.  A. 
f  atout  &  Son,  their  heirs  and  aligns,  a  strip 
of  land  in  said  parish,  to  wit:  "Said  strip  of 
land  to  be  twenty-five  feet  wide  on  its  whole 
extent,  except  as  hereinafter  given  more 
width  for  the  purposes  of  curves,  yards,"  etc 
"Beginntaig  and  to  commence  at  the  western 
boundary  of  Frfire  Bonln's,  about  where  the 
railroad  of  the  Caffery  Keflnery  crosses,  and 
running  due  north  along  said  east  boundary 
to  the  public  road  where  said  switch,  after 
crossbig  Kr^re  Bonln's  land,  meets  said  Lewla^ 
land,  said  Lewis  grants  as  much  land  as  shall 
be  necessary  to  make  the  proper  curve;  thence 
due  west,  along  south  side  of  the  public  road, 
and  contiguous  thereto,  to  the  extreme  north- 
west comer,  as  shall  be  necessary  to  make  an 
extra  switch,  said  switch  running  aI<Hig  the 
west  line  from  the  northwest  comer  about 
two  hundred  and  forty  feet;  and  at  the  ter- 
minus of  said  extra  switch  said  Lewis  grants 
a  tract  of  land  250  feet  in  length  and  two  hun- 
dred and  fifty  feet  in  width;  said  land  to  be 
high  land,  and  to  be  used  for  the  purpose  of 
a  yard  for  dumping  can^  etc.,  switch  pur- 
poses.   Said  right  of  way  or  strip  of  land 

shall  be  25  feet  in  width,  and  feet, 

more  or  less,  in  length.  To  have  and  to  hold 
the  said  tract  of  land,  for  the  purposes  above 
mentioned,  unto  the  said  Mrs.  M.  4-  P^tout 
&  Son,  their  heirs  and  assigns,  forever."  The 
said  firm  of  Mrs.  M.  A.  Patout  &  Son,  on  their 
side,  bound  and  obligated  themselves  to  put 
In  all  necessary  and  proper  drains,  crossings, 
and  gates  on  the  line  of  said  switch,  if  a 
switch  should  be  needed;  said  Lewis,  grantor, 
re&ervhig  the  right  to  demand  that  said  switch 
should  be  {daced  on  the  northeast  comer  of  tils 
land.  Should  the  said  road  cease  to  be  used 
for  the  purposes  stipulated,  then  and  in  that 
event  said  land  granted  should  revert,  and  be- 
come the  property  of  grantor.  The  evidence 
showed  that  the  tramway  was  constructed  as 
it  still  exists  in  the  year  1894,  and  that  it  was 
utilized  in  taking  off  the  crops  of  1894  and 
1895.  As  laid,  it  crosses  Lewis'  land  on  its 
eastern  boundary,  running  by  a  northwesterly 
curve  near  to  the  northern  boundary  of  the 
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land,  contie:aoiia  to  which  !■  a  public  road 
mnnlng  east  and  weat  The  tramwar  mna 
along  the  northern  boundary,  nearly  due  west, 
parallel  to  the  public  road,  until  It  nearly 
reaches  the  western  boundary  of  the  land, 
where  It  curves  towards  and  crosses  the  pub- 
lic road  mentioned,  and  leaves  Lewis'  prop- 
erty. From  the  point  whefe  this  last  curve 
commences,  the  plaintiffs  constructed  the 
•witch  referred  to  in  the  act  It  runs  on  a 
curved  Hue  from  the  main  tramway  in  a 
southwesterly  direction,  and  terminates  about 
60  feet  from  the  western  boundary  of  Lewis' 
land,  along  which  there  is  a  second  public  road 
at  right  angles  to,  and  connecting  with,  that 
first  mentioned.  At  the  time  of  the  passage 
of  the  notarial  act  the  particular  tract  of  land 
on  which  the  tramway  and  switch  were  built 
was  used  by  Lewis  as  a  pasture,  but  it  was 
subsequently  turned  into  a  cultivated  field. 
A  gate  opened  from  the  public  road  on  the 
northern  boundary  Into  this  pasture,  through 
which  outside  parties  from  whom  i^alntiSs 
purchased  eane  passed  with  their  loaded  carts, 
dumping  the  cane  around  the  end  of  the  switch, 
to  be  there  loaded  into  cars.  It  was  soon 
found  that  the  cattle  on  Lewis'  pasture  went 
upon  the  dumping  ground,  and  to  some  extent 
Injured  the  cane  lying  upon  the  same.  To 
remedy  this,  permission  was  granted  by  Lewis 
to  throw  a  wire  fence  around  the  Interior  lines 
of  the  dumping  ground.  In  the  meantime,  the 
passing  of  the  loaded  cane  carts  through  the 
pasture  having  considerably  cut  it  up,  Lewis 
gave  permission  to  the  farmers  selling  cane  to 
the  plaintiffs  to  open  a  gate  opposite  to  the 
damping  ground  through  the  fence  lying  along 
the  public  road  on  the  northern  boundary; 
they  to  be  responsible  for  It  It  was  through 
this  gate  that  the  farmers  mentioned  had  ac- 
cess to  the  dumping  ground  in  1894  and  1885. 
The  interior  wire  fence  to  which  reference  has 
been  made  swved  the  double  purpose  of  pro- 
tecting the  farmers'  cane  from  Injury  from 
cattle  and  also  of  preventing  animals  who 
might  accidentally  get  into  the  dumping 
ground  through  the  gate  from  passing  into  the 
pasture  or  field  beyond.  At  some  time,  not 
fixed  with  certainty,  this  interior  fence  was 
removed  by  the  defendant  In  1895,  just  aft- 
er the  grinding  season  of  1S94  had  closed,  de- 
fendant caused  the  gate  opposite  the  dumping 
ground  to  be  taken  out  and  placed  on  the 
other  side  of  the  public  road,  and  the  gap  in 
the  fence  made  by  such  removal  to  be  closed 
by  wires  stretched  across  the  same.  Defend- 
ant on  the  stand,  gave  as  his  reason  for  so 
doing  that  the  gate  had  become  dilapidated, 
and  no  longer  served  as  a  protection  against 
the  ingress  and  egress  of  cattle.  Just  before 
the  commencement  of  the  grinding  season  of 
1896,  plaintiffs  sent  two  persons  to  ask  de- 
fendant to  replace  the  gate.  On  his  falling 
to  do  so,  plaintiffs  Instituted  the  present  pro- 
ceedings. The  testimony  in  the  case  and  de- 
fendant's pleadings  show  that  a  disagreement 
of  some  kind  had  taken  place  between  the 
plaintiffs  and  the  defendant,  either  In  respect 


to  the  purchase  of -the  cane  cultivated  by  de- 
fendant's tenants,  or  to  their  right  to  avail 
themselves  ot  the  cars  upon  the  tramway  to 
transport  their  cane  to  other  places.  The 
facts  of  the  case  are  not  shown,  bnt  defend- 
ant in  his  answer,  sets  np  a  chilm  In  recon- 
vention of  |T50  for  damages  for  loss  of  cane, 
and  in  his  testimony,  referring  to  the  demand 
on  bim  to  reopen  or  replace  the  gate,  stated 
that  he  answered  the  parties  sent  to  him  for 
that  purpose  that  he  "would  not  put  In  the 
gate";  that  he  thought  Mr.  Patout  had  treat- 
ed htm  very  badly.  Defendant  denied  that 
he  was  asked  to  "reopen  the  fence,"  and  In- 
sisted that  the  demand  upon  him  was  "to  put 
In  the  gate."  One  of  the  two  parties  who 
made  the  demand  upon  him  testified  to  the 
same  effect  but  the  other  testified  that  he 
had  called  upon  defendant  "to  open  the  gate." 
We  understand  the  district  court  to  have 
reached  the  conclusion,  in  view  of  all  the  cir- 
cumstances and  probabilities  of  the  case,  the 
relations  of  the  parties,  and  the  business  In 
which  they  were  respectively  engaged,  the  situ- 
ation of  ttie  properties,  and  the  benefits  to  be 
derived  by  each,  that  the  notarial  act  before 
Weeks,  notary,  evidenced,  not  a  transfer  of  the 
ownership  of  the  property  described  therein, 
but  the  creation  of  a  servitude;  that  there- 
fore, the  fence  surrounding  Lewis'  land  remain- 
ed his  property,  and  he  had  the  legal  right  to 
take  out  the  gate  which  the  farmers  had  placed 
in  the  fence,  and  dose  the  gap,  particularly  at 
a  time  when  the  servitude  was  not  being  exer- 
cised; that  there  was  nothing  In  the  act  of 
January,  1893,  entitling  the  plaintiffs  to  de- 
prive defendant  absolutely  of  the  exercise  of 
that  right;  that  the  evidence  left  tbe  exact 
legal  location  of  the  dumping  ground  In  doubt 
and  It  was  a  question  whether,  under  the  act. 
It  was  not  entirely  Inside  of  the  pasture,  away 
from  the  fence  and  the  northern  boundary  line 
of  Lewis'  land.  The  court.  In  Its  reasons  for 
judgment  said:  "The  fence  formed  no  part 
of  the  property  donated.  It  was  and  still  Is 
his  property,  of  which  he  may  dispose  as  he 
judges  proper,  provided  he  does  so  In  a  legal 
manner,  although  others  might  be  inconven- 
ienced by  his  action.  He  could  certainly  close 
his  gate,  which  is  a  part  of  the  Inclosure  of  his 
lands,  and  prevent  Ingress  and  egress  through 
It  unless  it  be  shown  that  by  some  act  of  his 
he  has  devested  himself  of  the  power  to  do  so. 
The  act  of  donation  Is  mute  on  the  subject 
There  Is  no  proof,  other  than  that  he  allowed 
the  use  of  that  gate  by  sufferance,  and  to  ac- 
commodate his  neighbors.  He  therefore  can- 
not be  hampered  in  the  use  he  may  desire  to 
make  of  his  property.  The  court  Is  (rf  the 
opinion  that  the  plaintiffs  have  no  real  right 
that  they  can  exercise  on  the  gap  or  gate  in 
question.  They  have  no  right  of  way  through 
that  gate,  without  the  consent  or  permission  of 
the  defendant"  The  court  was  of  the  opin- 
ion that  under  no  circumstances  were  the  plain- 
tiffs authorized  to  deal  with  the  fence  in  man- 
ner such  as  to  leave  defendant's  field  qnpro- 
tected.    D^endant'a  counsel  says:    It  will  b« 
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noted  that  one  of  the  conditions  of  the  act  on 
which  plaintiff  baaes  hla  right  was  that  the 
plaintiff  should  keep  up  all  necessary  gates; 
hence  It  was  his  duty  to  keep  up  this  gate  open- 
ing Into  the  dumping  ground.  But,  while  he 
looks  upon  It  as  such  a  necessity  as  to  war- 
rant hUn  In  calling  upon  the  court,  he  did  not 
take  care  to  see  that  it  was  kept  In  standing 
order.  Plaintiff's  laches  In  this  matter  made 
It  necessary  that  defendant  should  act  to  pro- 
tect himself,  and,  finding  the  gate  broken  and 
down,  he  closed  the  gate  with  wire.  The 
dumping  ground  was  not  In  use  at  that  time 
of  the  year,  and  the  closing  did  not  and  could 
not  Injure  any  one,  or  In  any  manner  Interfere 
with  the  rights  of  plaintiff.  Neither  was  It  a 
trespass  on  the  land  of  plaintiff,  since  he  had 
no  ownership  In  the  land,  but  the  use  of  It  only 
at  a  certain  season  of  the  year.  The  failure 
of  the  defendant  to  obey  plaintiffs'  order  to 
him  ni  suited  their  Imperious  temx)er,  and 
without  hesitation  they  Invoked  the  machinery 
of  the  court  to  enforce  their  mandata  The 
deputy  sheriff,  who  executed  the  writ,  and  Mr. 
Davis,  both  witnesses  for  the  plaintiffs,  say 
that  It  only  required  ten  minutes'  work  with  a 
hatchet  to  remove  the  wires  obstructing  the 
gate.  Mr.  Davis  says  there  was  no  physical 
or  other  opposition  made  to  the  opening  of  the 
gate,  and  Mr.  Lewis  swears  that  he  never 
made,  or  threatened  to  make,  any  objection. 
Then,  if  no  objection  was  made  by  defendant 
or  any  other  person,  why  did  not  the  plaintiff 
open  the  gate  himself.  Instead  of  suing  out  an 
Injunction  and  having  the  sheriff  to  open  it, 
and  that  some  time  before  it  was  necessary  for 
use,  and  while  he  was  obligated  to  keep  up  all 
necessary  gates?  The  evidence  showed  that 
no  threat  was  made  by  Mr.  Lewis,  and  no  rea- 
son at  all  can  be  given  by  the  plaintiff  for  ap- 
prehending opposition  to  opening  the  gate,  or 
that  it  would  be  again  obstructed  by  defend- 
ant" 

The  first  point  to  which  we  direct  our  atten- 
tion Is  the  contention  made  by  the  defendant 
that  the  dumping  ground  was  improperly  lo- 
cated, and  that  plaintiffs  had  no  rights  what- 
ever at  the  particular  spot  where  defendant 
barricaded  the  fence.  For  the  purposes  of  this 
suit,  we  must  assume  the  location  was  the 
proper  one.  A  fixed  status  or  condition  of 
things,  reaching  over  a  number  of  years,  the 
consent  to  which  Is  evidenced  not  only  by  the 
silence  and  acquiescence  of  defendajit,  but  by 
affirmative  acts  on  his  part,  cannot  be  Ignored 
and  collaterally  drawn  In  question  as  has  been 
attempted  to  be  done  by  defendant.  The 
switch  was  constructed  years  ago,  and  the 
dumping  ground  has  been  occupied  where  it 
now  exists  ever  since,  not  only,  under  the  eyes 
of  Mr.  Lewis,  without  complaint,  but  by  his 
express  permission  the  farmers  of  the  neigh- 
borhood were  permitted  to  have  access,  at  first 
through  the  pasture  gate,  and  subsequently 
through  the  gate  opposite  the  end  of  the 
switch.  It  was  the  duty  of  the  defendant,  un- 
der article  779  of  the  Revised  Civil  Code,  if 
the  manner  in  which  the  servitude  was  to  be 


used  was  uncertain,  and  If  the  place  neces- 
sary for  the  exercise  of  the  right  of  passage 
was  not  designated  in  the  title,  to  fix  the  place 
where  he  wished  it  to  be  exercised.  We  think 
he  has  done  so  la  this  case.  Defendant  insists 
that  there  was  no  mention  in  the  act  b^ore 
Weeks  of  any  grant  to  plaintiffs  or  others  to 
enter  upon  the  dumping  ground  through  his 
northern  boundary  fence;  that,  even  ff  it  had 
been  located  along  that  line,  the  act  cannot  be 
extended  beyond  its  exact  terms  as  to  the 
character  and  extent  of  the  rights  granted; 
that  in  point  of  fact  the  dumping  ground  was 
intended  to  have  bem  located  entirely  within 
and  away  frcm  the  fence,  and  he  was  not 
called  upon  to  grant  a  right  of  way  from  It  to 
the  public  road;  that  the  act  contained  not  a 
word  of  restriction  upon  his  right  of  owner- 
ship in  respect  to  the  fence.  There  was  no 
necessity  for  the  defendant  to  have  expressly 
granted  to  the  plaintiffs  and  the  parties  from 
whom  they  purchase  cane  a  right  of  Ingress  to 
and  egress  from  the  dumping  ground  to  the 
public  road  through  the  fence,  nor  a  right  of 
way  to  and  from  the  same  over  Intermediate 
land  of  the  defendant  if  snch  there  was.  De- 
fendant was  fully  advised  as  to  the  object  In- 
tended to  be  accomplished  by  the  switch  and 
dumping  ground,  and.  In  consenting  thereto, 
necessarily  consented  to  everything  necessary 
to  be  done  to  make  the  grant  effective  In  the 
manner  contemplated  by  the  parties.  The 
principle  announced  in  article  2490  of  the  Re- 
vised Civil  Code,  which  casts  upon  a  vendor 
"the  obligation  of  delivering  the  thing  sold," 
including  "the  accessories  and  dependencies, 
without  which  it  would  be  of  no  value  ae  serv- 
ice, and  likewise  everything  that  has  been  de- 
signed to  Its  perpetual  use,"  has  application  In 
this  matter.  The  same  principle  finds  expres- 
sion In  articles  701,  702,  1903,  1930,  1954,  and 
1964  of  the  Revised  Glvfi  Code.  There  was  no 
necessity  for  the  act  to  have  contained  any  ex- 
press declaration  by  defendant  that  be  did, 
through  the  agreement  to  which  he  was  then 
consenting,  Impose  any  restrictions  upon  bis 
rights -of  ownership  In  respect  to  the  fence. 
The  acquisition  of  rights  by  the  plaintiffs  car- 
ried with  it,  ipso  facto,  as  a  consequence,  all 
restrictions  upon  defendasf a  rights  which 
Would  be  necessary  to  give  effect  to  the  rights 
conveyed.  Article  772  of  the  Revised  CJlvll 
Code  declares  that  he  to  whom  a  servitude  is 
due  has  a  right  to  make  all  the  works  neces- 
sary to  use  and  preserve  tiie  same,  and  article 
774  gives  to  the  owner  of  the  estate  to  which 
a  conventional  servitude  is  due  the  right  to  go 
on  the  estate  which  owes  the  servitude,  with 
his  workmen.  In  the  idace  where  It  is  neces- 
sary to  construct  or  repair  the  works  for  the 
exercise  of  the  same.  Plaintiffs  were  entitled 
to  place  a  gate  in  the  boundary  fence,  in  order 
to  give  to  those  from  whom  they  purchased 
cane  ingress  and  egress  from  the  dumping 
ground.  They  were  also  authorized  to  inclose 
the  dumping  ground  on  the  interior  of  the 
pasture  by  a  wire  fence,  to  protect  the  cane 
thereon  from  being  injured  by  cattle.    Tlila 
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fence  was  not  only  neceaaary  for  the  use  of  the 
serritnde  granted,  bnt  It  was  beneficial  to  de- 
fendant, In  barring  the  entrance  of  cattle  from 
without  npon  defendant's  pasture.  Ber.  dr. 
Code,  art  662.  It  may  be  conceded  that  the 
granting  of  the  serritnde  to  plaintiffs  did  not 
withdraw  from  the  defendant  the  right  of  re- 
pairing the  gate,  and  taking  steps  to  protect 
his  field  or  pasture  from  outside  depredations 
by  temporarily  extending  wires  across  the 
place  occupied  by  the  gate  during  the  period 
when  the  serritnde  was  not  being  exercised; 
bnt  this  Is  something  other  than  a  right  to  take 
down  and  remore  the  gate,  and  to  bar  future 
entrance  to  the  dumping  ground,  for  article 
777  of  the  Rerised  Clrll  Code  declares  that  the 
owner  of  the  estate  which  owes  the  serritude 
can  do  nothing  tending  to  diminish  its  use,  or 
to  make  it  more  Inconvenient;  thus,  he  cannot 
change  the  condition  of  the  premises. 

Defendant  Intimates  that  it  was  not  his  in- 
tention to  do  more  than  to  temporarily  protect 
himself;  tliat  he  nowhere  declared  that  plaln- 
tlirs  and  their  vendors  of  cane  should   not 
thereafter  hare  access  to  the  dumping  ground; 
that  it  only  required  a  hotchet  and  a  few  min- 
utes' work  to  bare  replaced  matters  in  their 
original  situation;  that  plaintiffs  or  their  work- 
'men   could  hare  done   this   themselves,    and 
plaintiffs  acted  maliciously  in  having  recourse 
to  judicial  assistance.    We  are  of  the  opinion 
that  the  plaintiffs  had  the  right  to  replace  mat- 
ters themselves.  If  they  could  have  done  so 
without  the  danger  of  a  breacb  of  the  i>eace; 
but  we  do  not  see  that  they  incurred  any  in- 
creased  responsibility,   or  lost  any  of  their 
tights,  by  asking  and  obtaining  the  aid  of  the 
court  In  enforcing  this  right.    We  are  not 
called  npon  to  say  whether  the  court  could  not 
hare    legally    dedlned    such    assistance,    or 
whether,  sncb  aid  haring  been  ordered  to  be 
given,  defendant  could  not,  before  It  was  exe- 
cuted, hare  stayed  the  order.    The  order  has 
been  given  and  executed,  and  the  replacing  of 
matters  in  their  original  status  has  become  an 
accomplished  fact.    We  do  not  see  how,  as 
matters  stand,  defendant  was  prejudiced  by 
the  £act  complained  of.    We  are  not  prepared, 
under  the  circumstances  of  this  case,  to  regard 
defendant's  action  In  taking  down  and  remov- 
ing the  gate,  and  stretching  wires  across  the 
gap,   as  haring  been  intended  to  be  merely 
temporary,  and  done  with  the  object  of  tempo- 
rary protection  to  his  field.    We  are  of  the 
opinion,   on  the  contrary,  that  defendant  in- 
t&adei  to  permanently  close  the  fence,  and  bar 
fntnre  entrance  to  the  dumping  ground,  and 
that  plaintiffs  had  reason  to  believe  that  the 
obstructioa  to  such  entrance,  placed  there  by 
defendant,  and  then  existing,  was  Intended  to 
be  permanent;  that  the  removal  of  same,  if  at- 
tempted, might  be  resisted,  and.  If  removed, 
that  It  would  be  replaced.    We  are  of  the  opin- 
ion that  plaintiffs  were  justified  In  seeking  a 
restraining  injunction.    We  do  not  understand 
its  effect  will  be  to  prohibit  defendant  from 
exercising  hereafter  any  rights  which  he  may 
legally  have  toudiing  the  fence  In  question,  but 


simply  to  prevent  him  from  doing  anything 
tending  Illegally  to  diminish  the  use  of  the 
servitude,  or  to  make  it  more  Inconvenient,— 
from  changing  the  condition  of  the  premises  to 
the  prejudice  of  plaintiffs'  rights.  With  that 
construction  given  as  to  the  scope,  extent,  and 
effect  of  the  injunction  which  issued  herein, 
we  are  of  the  opinion  that  the  judgment  of  the 
district  court  was  erroneous,  and  It  should  be 
set  aside.  Far  the  reasons  assigned,  it  is  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be,  and  the  same  is  here- 
by, annulled,  avoided,  and  reversed,  and  the 
Injunction  Is  reinstated,  and  the  cause  remand- 
ed to  the  district  court  Costs  of  appeal  and 
of  the  district  court  to  be  borne  by  the  defend- 
ant and  appellee. 


on.  lA.  Ann.  S47) 

BOWSON  et  al.  v.  BARBE.    (No.  12,979.) 

(Supreme  Court  of  Louisiana.     Feb.  6,  1890.) 

Petitory  Action— Evidshos—Dosatiok  of  Bbai/- 

TV— Validitt— JnnOMBST. 

1.  In  a  petitory  action,  plaintiff  must  recover 
npon  the  strength  of  bis  own  title,  not  upon  the 
weakness  of  that  of  his  adversary. 

2.  Such  an  action  may  be  defeated  by  showing 
that  the  title  is  in  a  third  person,  or  that  a 
third  person  has  a  better  title  than  that  asserted 
by  plaintiff. 

3.  By  the  Civil  Code  of  1808,  as  by  the  present 
Code,  a  donation  of  teal  estate  is  null  and  void, 
unless  executed  Irefore  a  notary  and  two  wit- 
nesses, and  accepted  in  express  terms  by  the 
donee  during  tlie  lifetime  of  lihe  donor. 

4.  Without  these  formalities  and  essentials,  a 
donation  inter  vivos  presented  as  a  muniment  of 
title  fails  absolutely. 

5.  Where  plaintiff's  case  fails  on  the  weak- 
ness and  insufflciency  of  the  showing  of  title 
made  bf  him,  and  it  is  so  adjudged  by  the  trial 
judge,  it  was  error  to  go  further,  and  pass  iudg- 
ment  rejecting  defendant's  pleas  of  prescription, 
set  up  in  the  answer;  this,  on  the  ground  that 
the  case  fell  l>efore  consideration  of  the  defense 
began. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court  parish 
of  Calcasieu;  S.  D.  Read,  Judge. 

Action  by  K.  F.  Rowson  and  others  against 
Clara  Barbe.  From  the  judgment  both  par- 
ties appeal.  Affirmed  as  to  plaintiffs,  and  re- 
versed as  to  defendant 

Foumet  &  Fonrnet  and  Williams  &  Sugar, 
for  plaintiffs.  Pujo  &  Moss  and  Schwing  Sc 
Moor^  for  defendant 

BLANCHARD,  J.  This  fs  a  petitory  action. 
Instituted  by  plaintiffs,  who  seek  to  be  decreed 
the  owners  of  section  21  in  township  11  S.,  of 
range  3  W.,  and  section  37  in  township  11  S., 
of  range  4  W.,  containing  676.79  acres  of  land. 
The  land  Is  situated  in  the  parish  of  Calcasieu, 
on  lAke  Arthur.  It  was  formerly  thought  to 
be  only  fit  for  pasturage  purposes,  being  then 
wild  prairie  lands,  of  little  demand,  and  scarce- 
ly any  market  value.  But  the  remarkable  de- 
velopment of  the  rice  culture  Industry  in  that 
section  of  the  state  has  brought  about  a  great 
change,  and  lands  once  selling  as  low  as  12^ 
cents  an  acre  now  command  $10  to  $20  per 
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acre.  The  land  In  controversy  is  of  that  char- 
acter, and,  naturally,  the  more  valuable  such 
lands  become,  the  more  are  the  tenures  of. 
ownership  by  which  they  are  held  apt  to  be 
called  Into  question,  and  adverse  muniments  of 
title  set  up.  Defendant  pleaded  the  general 
issue,  averred  possession  of  the  land  since  1878 
under  a  chain  of  title  which  she  seta  out.  In- 
voked the  prescriptions  of  2,  3,  6,  and,  10 
yeais,  and  reconvened.  In  the  event  of  evic- 
tion, for  the  value  of  Improvements  placed  by 
her  on  the  property.  The  Judgment  below, 
while  denying  the  prescriptions  pleaded  by  de- 
fendant, rejected  plalntifi's'  demand  on  the 
weakness  and  Insufficiency  of  the  showing  of 
title  made  by  them.  Both  parties  appeal,— 
plaintiffs  seeldng  to  reverse  the  decree  by 
which  their  demand  is  rejected;  defendant, 
to  reverse  that  part  of  It  overruling  the  pre- 
scriptions aforesaid. 

Plaintiffs  assert  the  following  chain  of  title, 
viz.:  (1)  Grant  from  the  Spanish  government 
to  Louis  J.  L.  Brognier  De  Clouet,  under  the 
designation  by  the  United  States  commission- 
ers of  Grant  B,  No.  89;  (2)  confirmation  of 
this  grant  by  the  United  States,  and  issuance 
of  patent  to  Louis  J.  L.  Brognier  De  Clouet, 
or  to  his  legal  representatives,  and  to  his  or 
their  heirs,  on  Novemlier  1,  1833,  and  record- 
ed January  13,  1874;  (3)  donation  inter  vivos 
by  private  Instrument  of  writing  on  March  2, 
1813,  from  Louis  J.  L.  Brognier  De  Clouet  to 
Marie  Louise  Catlche  De  Oouet  (Dame  Las- 
trapes),  his  niece  and  goddaughter,  recorded 
January  13,  1874;  (4)  act  of  sale,  conveyance, 
and  transfer,  without  warranty,  on  October 
2;  1866,  by  the  heirs  of  Marie  Louise  Catlche 
De  Clouet,  deceased,  and  of  her  then  deceased 
two  sons  and  daughter,  Alfred  Lastrapes, 
Charles  Lastrapes,  and  Henriette  Lastrapes, 
widow  of  Alexander  Landry,  to  plaintiffs,  re- 
corded October  6,  1896.  Defendant  asserts 
chain  of  title  as  follows,  viz.:  (1)  Last  will 
and  testament  of  Balthazar  Neville  De  Clouet 
to  Dolores  De  Clouet  et  aL,  dated  September 
30,  1844;  (2)  act  of  sale  and  conveyance  by 
Dolores  De  Clouet  et  al.  to  Perigrino  Aven- 
dano,  on  July  22,  1850,  and  recorded  August 
16,  1859;  (3)  tax  sale  of  the  property  as  that 
of  Perigrino  Avendano  to  Clalrvelle  Granger, 
on  July  8,  1872,  and  recorded  ,May  6,  1874; 
(4)  confirmation  of  this  tax  sale  by  the  state 
auditor  to  Clalrvelle  Granger,  on  August  6, 
1874,  and  recorded  October  2,  1875;  (5)  act  of 
sale  and  conveyance  by  Clairvelle  Granger  to 
defendant,  on  August  31,  1878,  and  recorded 
December  14,  1881.  The  heirs  of  Marie  Lou- 
ise Catlche  De  Clouet  (Dame  Lastrapes),  ap- 
pear to  have  paid  taxes  on  the  property  in  the 
years  1887,  1888,  1890,  1893,  and  perhaps  oth- 
er years.  Defendant  has  paid  taxes  on  the 
same  property  since  her  purchase  from  Clair- 
velle Granger,  In  1878.  In  the  latter  part  of 
1891,  or  the  early  part  of  1892,  she  took  actual, 
corporeal  possession  of  the  land,  leasing  It  to 
various  parties,  and  the  same  was  put  under 
fence  and  In  cultivation.  It  has  been  since, 
and  Is  now,  In  her  actual  possession.    Plain- 


tiffs and  those  from  whom  they  dalm  title 
have  never  been  in  actual  possession. 

It  is  a  principle  of  law  so  familiar  as  to 
have  become  trite  that  a  plaintiff  In  a  petitory 
action  must  recover  upon  the  strength  of  his 
own  title,  not  upon  the  weakness  of  that  of  his 
adversary.  Phillips  v.  Flint,  3  La.  146.  And 
a  petitory  action  may  be  defeated  by  showing 
that  the  title  is  In  a  third  person,  or  that  a 
third  person  has  a  better  title  than  that  as- 
serted by  plaintiff.  Thomas  v.  Turnley,  3 
Rob.  (La.)  207;  Williams  v.  Riddle,  10  Rob. 
(La.)  606;  Surgl  v.  Colmar,  22  La.  Ann.  20; 
Cronan  v.  Cochran,  27  La.  Ann.  120.  As  has 
been  seen,  one  of  the  props  of  plaintiffs'  as- 
serted title  is  the  act  of  donation  made  in  1813 
to  Marie  Louise  Catlche  De  Clouet  This  was 
a  private  act,  and  the  signature  thereto  was 
simply  "B.  De  Clouet"  Plaintiffs  affirm  this 
was  Louis  J.  L.  Brognier  De  Clouet  De- 
fendant contests  this,  denies  that  it  Is  shown 
by  legal  evidence  to  have  been  Brognier  De 
Clouet  and  asserts  It  might  Just  as  well  have 
been  Balthazar  De  Clouet  who  is  shown  to 
have  been  a  brother  of  Brognier.  However 
this  may  be,  It  is  not  important  In  the  view  we 
take  of  the  case  as  presented.  The  act  of  do- 
nation, by  whomsoever  executed,  was  not  la 
the  form  prescribed  by  the  law,  and  was  never 
accepted  by  the  donee  during  the  lifetime  of 
the  donor.  The  Civil  Code  of  Louisiana  of 
1806  was  in  force  at  its  date.  A  donation 
inter  vivos  of  real  estate  made  while  that  Code 
was  In  force  was  null  and  void,  as  It  Is  under 
the  present  Code,  unless  executed  before  a  no- 
tary public  and  two  witnesses,  and  accepted 
in  express  terms  by  the  donee  during  the  life- 
time of  the  donor.  Packwood  v.  Dorsey,  6 
Bob.  (La.)  326.  This  pretended  donation,  then, 
as  a  muniment  of  title,  fails  absolutely.  Its 
nullity  Is  not  merely  relative;  It  is  absolute. 
Such  an  act  can  be  held  to  have  no  effect  what* 
ever.  So  far  as  It  is  concerned,  matters  are 
left  in  the  same  situation  as  if  the  donation 
had  never  been  made  or  attempted,  and  thus 
it  is  open  to  the  attack  of  any  person  what- 
ever having  the  slightest  Interest  Scott  t. 
Briscoe,  37  La.  Aim.  179. 

This  Is  not  a  case  where  It  can  be  claimed 
that  after  the  death  of  the  donor,  his  heirs, 
either  expressly  or  by  voluntary  execution  oC 
it  ratified  or  confirmed  the  donation.  No  ex- 
press act  of  ratification  is  shown.  No  conduct 
of  thehrs  Is  cited  ttom  which  voluntary  execu- 
tion appears.  Mere  silence  and  inaction  oa 
their  part  is,  in  such  a  case  as  this,  neither 
voluntary  execution,  confirmation,  nor  ratifi- 
cation. The  case  presents  a  different  state  at 
facts  in  this  regard  from  that  appearing  in 
Ventress  v.  Brown,  34  La.  Ann.  448,  and  other 
authorities  cited  by  plaintiffs'  counseL  Plain- 
tiffs never  had  possession  of  this  land  at  any 
time,  and  If  the  heirs  of  Brognier  De  Clouet 
had,  by  Intervention,  appeared  In  this  suit  and 
disputed  plaintiffs'  pretensions  by  setting  up 
the  nullity  of  the  act  of  donation  under  which 
they  claimed,  and  asserted  title  In  themselves 
as  heirs,  direct  o;  collateral,  of  their  ancestor, 
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tboe  can  be  no  doubt  that.  It  Jndgment  went 
against  defendant  at  all,  it  wonld  bare  been 
In  favor  of  tbe  Interrenera,  and  not  in  favor 
of  plaintiffs.  If  this  be  bo,  tben  It  is  clear  that 
third  persona  are  shown  to  have  a  better  title 
than  that  on  which  plaintiffs  base  their  claim, 
and  this  better  title  In  others  not  suing  defend- 
ant ma7  invoice  to  repel  plaintiffs'  assault 
So,  plaintiffs  advancing  to  tbe  attack  on  de- 
fendant's possession  as  owner  find  themselves 
repulsed  and  beaten  back  at  the  threshold 
by  the  weakness  of  their  own  line.  They  re- 
tire discomfited,  without  having  developed  the 
weakness.  If  any,  of  defendant's  position. 
They  must  show,  before  the  possessor  can  be 
put  on  his  defense,  a  legal  title  to  the  premises 
b)  dispute.    Compton  v.  Mathews,  3  La.  134. 

In  this  view  of  the  case,  it  is  unnecessary 
to  consider  the  varlona  objections  urged 
against  defendant's  showing  of  title,  and 
equally  unnecessary  to  review  tbe  several 
gronnds.  Including  prescription,  urged  in  tup- 
port  of  her  title.  While  it  may  be  true,  aa 
plaintiffs'  counsel  urge  on  us,  upon  the  author- 
ity of  Gravenberg  v.  Savole,  8  La.  Ann.  499, 
that  a  plaintiff  In  a  petitory  action  is  not  bound 
to  show  title  In  himself  good  against  the 
world,  and  that  be  is  only  required  to  produce 
title  aa  owner  "causa  Idonea  ad  transferendum 
dominium,"  to  repel  the  presumption  of  own- 
ership resulting  from  mere  possession,  tbe 
principle  does  not  apply  In  the  instant  case. 
I>efendant  baa  not  a  "mere  possession"  of  tbe 
land.  Her  occupancy  of  tbe  same  Is  not  that 
of  a  naked  possessor  only.  It  Is  predicated 
upon  acta  of  transfer  and  conveyance  purport- 
ing title,  followed  by  payment  of  taxes  upon 
tbe  property  for  many  years,  and  actual,  open, 
notorious,  corporeal  possession  and  cultivation 
Binoe  the  beginning  of  1892.  Its  origin  waa 
not  that  of  a  mere  trespass.  Jamison  v. 
Smith.  35  La.  Ann.  609. 

For  the  reasons  assigned,  it  is  ordered,  ad- 
judged, and  decreed  that  the  Judgment  ap- 
pealed from  be  so  amended  as  to  pass  upon 
and  decide  only  the  question  of  the  sufficiency 
or  Insufficiency  of  the  showing  of  title  made  by 
plaintiffs  to  the  real  estate  sued  for,  and  not 
upon  the  question  of  prescription  raised  by 
defendant  It  is  further  ordered,  etc.,  that 
the  judgment  of  the  lower  court  rejecting 
plaintiffs'  demand,  because  of  the  weakness 
and  Insufficiency  of  the  title  they 'present  be 
affirmed,  with  costs  of  both  courts. 


(51  La.  Ami.  sttn 

MOLL  V.  SBISA.    (No.  13,070.) 

In  re  MOLL. 

(Supreme  Court  of  Louisiana.    Feb.  6,  1899.) 

Ci.Bax  or  KacoRDBR's  Codrt  —  Exempttox  or 
Salaht. 
Tie  salary  of  the  clerk  of  the  Sixth  re- 
corder's court  Is  exempt  from  seizure. 
(SyUabns  by  the  Court.) 

Bill  for  injunction  by  Anthony  Sblsa  against 
Joseph  Moll.    Application  by  Joseph  Moll  for 


certiorari  to  the  circuit  court  of  appeals.  De- 
nied. 

Conrad  Q.  Collins,  for  relator.  Bespondent 
judges,  pro  se. 

WATKINS,  J.  Tbe  question  presented  for 
6ur  consideration  Is  an  Interesting  one,  and, 
In  our  opinion,  is  best  stated  in  the  opinion 
of  our  learned  Brothers  of  the  respondents' 
court,  and  wblcb  Is  herewith  reproduced  In 
its  entirety,  and  as  follows,  viz:  "Tbe  ques- 
tion presented  is  whether  the  plaintiff  in  in- 
junction, Anthony  Sblsa,  holds  an  office,  with- 
in the  meaning  of  article  1992,  Rev.  Civ. 
Code,  and  article  647,  Code  Prac,  pro- 
viding that  money  due  for  the  salary  of  an 
ofDce  shall  be  exempt  from  seizure.  He  is 
a  clerk  of  tbe  Sixth  recorder's  court  at  a 
salary  of  |1,600  a  year.  He  was  appointed 
by  the  recorder,  has  taken  an  oath  of  office, 
and  has  been  discharging  his  duties  since 
May  1,  1886.  Tbe  Sixth  recorder's  court  waa 
created  by  Act  No.  154  of  1894,  amendatory 
of  tbe  dty  charter  of  1892  (Act  No.  20);  and 
among  Its  provisions  Is  one  that  the  recorder 
shall  be  allowed  to  appoint  a  clerk,  at  a  salary 
of  $1,500  a  year.  Section  49  of  tbe  charter 
provides  that  the  recorders  and  their  clerks 
shall  have  power  to  administer  oaths.  Al- 
though absolute  uniformity  of  view  Is  not 
found  In  the  adjudged  cases  on  the  point  at 
Issue,  yet  they  practically  unite  on  the  fol- 
lowing fundamental  principles:  (1)  That  a 
public  office  Is  a  public  charge  or  employment 
imposed  or  conferred  by  appointment  or 
authority  of  government  for  public  purposes. 

(2)  That  an  office  Is  an  employment  but  ev- 
ery employment  la  not  necessarily  an  office. 

(3)  That  there  are  two  classes  of  public  ser- 
vants,— officers,  or  those  whose  functions  ap- 
pertain to  the  administration  of  government, 
and  employes,  or  those  whose  employment  Is 
merely  contracted.  Tbe  supreme  court  of 
the  United  States,  in  a  case  directly  in  point 
In  which  it  was  urged,  as  it  now  is,  that  a 
person  was  not  an  officer,  but  a  clerk,  be- 
cause no  8i>eclfic  duties  were  Imposed  upon 
him,  he  gave  no  bond  to  the  government  and 
was  merely  a  subordinate  and  assistant  who 
performed  such  services  as  bis  superior  di- 
rected, said:  "He  was  a  public  c^cer.  The 
general  appropriation  act  of  July  23,  1896. 
authorized  the  assistant  treasurer  at  Boston, 
with  the  approbation  of  tbe  secretary  of  the 
treasury,  to  appoint  a  specified  number  of 
clerks,  who  were  to  receive,  resx>ectlvdy,  the 
salaries  thereby  prescribed.  An  office  Is  a 
public  station  or  employment  conferred  by 
the  appointment  of  government  Tbe  terms 
embrace  the  ideas  of  tenure,  duration,  emolu- 
ment and  dutlea  Tbe  employment  of  the 
defendant  was  In  the  public  service  of  the 
United  States.  He  was  appointed  pursuant 
to  law,  and  his  compensation  was  fixed  by 
law.  Vacating  the  office  of  his  superior  would 
not  have  affected  the  tenure  of  his  place.  His 
duties  were  continuing  and  permanent  >iot 
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occasional  or  temporary.  Tbey  were  to  be 
such  as  bis  superior  In  office  sbould  pre- 
scribe. A  goyemment  office  la  different  from 
a  government  contract.  The  latter,  from  Its 
nature,  Is  necessarily  limited  In  its  duration, 
and  specific  in  its  objects.  The  terms  agreed 
ui)on  define  the  rights  and  obligations  of 
both  parties,  and  neither  may  depart  from 
them  without  the  assent  of  the  other.'  U. 
S.  ▼.  Hartwell,  6  Wall.  893.  See,  also,  V. 
S.  T.  Perkins.  116  U.  S.  484,  6  Sup.  Ct  449. 
In  another  case,  wboe  It  was  shown  that  a 
cIyU  surgeon  appointed  by  the  commissioner 
of  pensions  acted  only  when  called  on  In 
special  cases,  gave  no  bond,  took  no  oath, 
and  did  not  derive  his  compensation  from  a 
regular  appropriation,  the  supreme  court  of 
the  United  States  thas  emphasized  the  dis- 
tinction indicated  in  U.  S.  t.  Hartwell:  'If 
we  look  to  the  natnre  of  defendant's  em- 
ployment, we  think  it  equally  clear  that  he 
Is  not  an  officer.  In  that  case  the  court  said 
the  term  embraces  the  Ideas  of  tenure,  dura- 
tion, emolument,  and  duties,  and  that  the 
latter  were  continuing  and  permanent,  not 
occasional  or  temporary.  In  the  case  before 
us  the  duties  are  not  continuing  and  per- 
manent, and  they  are  occasional  and  Inter- 
mittent' U.  8.  Ti.  Qermaine,  99  U.  S.  612. 
The  supreme  court  of  tbls  state,  in  declaring 
the  salary  of  a  city  assessor  exempt  from  exe- 
cution, said:  The  text  speaks  of  salaries  of 
office.  The  term  "office,"  under  our  article, 
has  reference  to  functions  conferred  by  pub- 
lic authority,  and  for  a  public  purpose.' 
Ghaudet  r.  De  Jong,  16  La.  Ann.  400.  In 
Hero  V.  Castell,  22  La.  Ann.  16,  it  was  held 
that  the  office  of  city  notary  of  New  Orleans, 
not  being  created  or  recognized  by  the  char- 
ter, to  not  a  municipal  office.  This  negative 
Is  pregfnant  with  the  affirmative  that  an  of- 
fice created  or  recognized  by  the  charter  Is  a 
municipal  office.  It  has  also  been  held  that  a 
8tenogra{>ber  appointed  under  legislative  au- 
thority by  a  Judge  of  the  civil  district  court 
Is  an  officer  of  the  court  (State  v.  Clerk,  Civ. 
DiBt  Ct,  47  La.  Ann.  861.  17  South.  48),  and 
that  the  veterinary  surgeon  elected  by  the  fire 
commissioners  of  New  Orleans  is  unquestion- 
ably an  officer  of  the  department  (Wheeler  v. 
Board,  46  La.  Ann.  784,  16  South.  179).  By 
way  of  cumulative  illustration,  we  may  add 
that  In  other  Jurisdictions  clerks  of  court, 
criers,  and  deputies  have  been  adjudged  of- 
ficers when  their  appointment  was  authorized 
and  their  compensation  was  fixed  by  law. 
We  have  examined  tbe  two  cases  mainly  re- 
lied on  by  the  attorney  for  the  Judgment  cred- 
itor, but  we  fall  to  find  in  them  any  support 
for  his  position.-  In  Vance  v.  Lafleranderle, 
4  Rob.  342,  the  party  claiming  the  exemption 
was  an  auditor  of  accounts  appointed  by  the 
Judge  to  settle  the  accounts  of  a  succession, 
and  whose  services  as  an  officer  of  the  court 
did  not  extend  beyond  that  particular  case. 
In  People  v.  Central  R.  Co.,  42  N.  Y.  289,  the 
party  exercised  no  functions  depending  direct- 
ly upon  authority  of  law,  but  served  merely 


upon  the  request  of  a  public  board.  We 
therefore  conclude  that  the  clerk  of  the  Sixth 
recorder's  court  is  an  officer,  within  the  mean- 
ing of  the  statute,  because  tbe  city  charter 
creates  hla  office,  furnishes  salary,  confers 
upon  him  the  power  to  administer  oaths,  and 
because  be  exerdsea  functions  appertaining 
to  the  administration  of  Justice  in  a  municipal 
polioe  court.  Judgment  reversed,  and  it  is 
now  ordered  that  the  Injunction  be  made  per- 
petual, with  «08tB  of  both  courts." 

The  article  of  tbe  Code  of  Practice  provides 
"that  the  sheriff  may  seize  the  rights  and  cred- 
its which  belong  to  [tbe  debtor]  and  all  sums 
of  money  which  may  be  due  to  him,  unless  it 
be  for  alimony  or  salaries  of  office."    Artlde 
647.    Tbe  language  of  the  Revised  Civil  Ctode 
is,  "There  are  also  rights  which  are  merely 
personal,  that  can  not  be  made  liable  to  the 
payment  of  debts;"  and  amongst  them  are  In- 
cluded "money  due  for  the  salary  of  an  office, 
or  wages  or  recompense  for  personal  serylces." 
Article  1992.    These   two  articles  were   con- 
strued in  Conroy  v.  Copland,  4  La.  Ann.  807, 
to  apply  to  public  offices,  and  not  to  the  liqui- 
dator of  a  bank;  and  the  only  point  decided  in 
Yance  v.  lafferanderle,  4  Rob.  340,  waa  that 
the  language  of  the  Code  oC  Practice  contndled 
that  of  the  Civil  Code.    Being  thus  restricted 
to  "salaries  of  office,"  an  allowance  due  an  au- 
ditor of  accounts  for  a  succession  was  held 
subject  to  seizure.    But  In  Oose  v.  Ta^or,  23 
La.  Ann.  497,  the  court  gave  effect  to  the 
above-quoted  provlBlons  of  the  Civil  Code,  and 
held  that  "the  right  of  the  defendant,  arising 
from  his  contract  with  the  state,  was  a  recom- 
pense for  the  provisional    services    he    has 
bound  himself  to  perform  for  the  state  during 
the  period  of  the  contract;   and  this,  being  a 
provisional  right,  is  not  liable  to  seizure  by 
virtue  of  artide  1092  of  the  Revised  Civil 
Code."    This  is  a  different  view  from  that  ex- 
pressed In  the  Vance  Case,  and  proceeds  upon 
the  principle,  doubtless,  that,  the  two  Codes 
having    been    revised    contemporaneously    In 
1870,  effect  must  be  given  to  the  provisions  of 
both.    And  in  our  opinion  that  decision  is  cor- 
rect.   In  State  v.  Newton,  28  La.  Ann.  66,  a 
Juror  daimed  to  be  exempt  from  the  perform- 
ance of  duty  as  such  on  the  ground  that  be 
was  assistant  derk  of  the  Second  municipal 
police    court   in   the   dty   of   New    Orleans. 
"Thereupon  the  attorney  general  stated  tliat 
he  was  an  Incompetent  Juror,  and  In  this  be 
was  sustained  by  the  court,  for  the  reason  that 
the  Juror  was  exempt  by  law."    On  this  con- 
tention  this  court  expressed    the    following 
view,  viz.:    "Act  No.  94  of  the  legislature  of 
1873  exempts,  among  others,  'the  Judges  and 
officers  of  the  several  courts  of  this  state.'   The 
Juror  was  an  officer  of  court,  within  the  under- 
standing of  tbe  act,  and  was  correctly  dis- 
charged by  the  court  on  his  claiming  the  ex- 
emption."   In  CJty  of  New  Orleans  v.  Lea,  14 
La.  Ann.  197,  the  question  was  as  to  tbe  right 
of  the  city  to  tax  the  salary  of  a  Justice  of  this 
court;  and  the  court  expressed  this  view,  viz. : 
"If  the  right  to  tax  the  salary  of  a  Judge  be 
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conceded,  there  would  be  no  limitation  bat  the 
discretion  of  the  legislature,  to  do  It  to  such  an 
extent  as  Tlrtually  to  abolish  the  means  ot 
conducting  the  judicial  department"  And  the 
court  further  says:  "The  object,  however,  of 
this  article,  was  to  secure  the  Indq;>endenoe  of 
the  judiciary.  If  the  legislature  can  tax  the 
salaries.  It  would  be  deprived  of  Its  plenary 
dCect."  Much  the  same  may  be  appropriately 
said  ot  the  right  ot  a  creditor  to  seise  the  sal- 
ary ot  a  derk  of  a  recorder's  court;  for,  if  it 
may  be  done,  that  particular  arm  of  the  city 
government  would  become  completely  par- 
alyzed. We  do  not  feel  disposed  to  give  to  the 
language  of  the  articles  of  the  C!odes  a  re- 
strictive signification;  but,  on  the  contrary,  we 
think  their  fram««  Intended  that  they  should 
receive  a  liberal  Interpretation.  Consequently, 
we  are  of  opinion  that  whether  the  salary  ot 
the  defendant,  as  clerk  of  the  Sixth  recorder's 
court,  be  considered  as  "money  due  for  the 
salary  of  an  office,"  or  as  the  "wages  or  rec- 
ompense for  personal  services,"  same  'ate 
equally  exempt  from  seizure.  It  is  therefore 
ordered  and  decreed  that  the  demand  of  the 
relator  be  refused,  and  that  the  opinion  and 
decree  of  the  respondents  be  maintained  and 
enforced;  and  It  Is  further  ordered  that  the  re- 
lator be  taxed  with  costs. 


(40  Fla.  480) 

WILLIAMS  T.  STATE. 
(Supreme  Court  of  Florida.    Nov.  1,  1896.) 

lUBCBHT  —  BVISBKCK  —  POSSKSSIOIT    OF    StOLBK 

Oooos. 

The  foUowinglnBtrnctlon  in  a  trial  for  lar- 
ceny of  cattle:  "That  when  a  man  la  found  In 
possession  of  stolen  cattle,  with  the  mark  or 
brand  changed  into  his,  or  with  his  mark  or 
brand  on  the  cattle.  In  the  absence  of  a  rea- 
sonable and  credible  explanation  of  those  facts 
you  may  infer  that  he  stole  them," — held  to  be 
erroneous:  BHrst,  because  of  its  omission  of  the 
legal  reqnlrement  that  the  possession  must  be 
of  goods  recently  stolen,  in  order  that  an  infer- 
ence of  Euilt  from  such  possession  may  be 
drawn;  second,  because  it  requires  a  reason- 
able and  credible  explanation  from  the  sus- 
pected possessor,  not  only  of  his  possession 
thereof,  but  of  an  alteration  of  the  distinguish- 
ing marks  and  brands  on  the  property,  before 
such  explanation  is  permitted  to  clear  him  of 
the  charge  of  larceny  thereof.  The  settled  rnle 
is  that  the  possession  of  stolen  goods  must  be 
recent  after  their  loss,  in  order  to  impute  guilt. 
The  presumption  of  gnilt,  in  larceny,  that  the 
law  permits  a  jnry  to  draw,  as  a  matter  of 
fact,  from  the  unexplained  possession  of  prop- 
erty recently  stolen,  grows  out  of,  and  rests 
solely  upon,  the  nnexplained  possession  thereof, 
and  not  opon  any  alterations  or  mntations  to 
which  the  property  may  have  been  subjected 
'while  in  the  defendant's  possession,  or  before 
it  reached  his  possession;  and.  to  acquit  the 
accused  of  the  charge  of  larceny  when  there 
is  no  other  evidence  of  guilt  than  that  of  the 
possession  of  recently  stolen  goods,  the  law  only 
requires  from  him  a  prompt,  reasonable,  and 
creidible  explanation  of  his  possession  thereof. 
(Syllabus  by  the  (3ourt.) 

Error  to  circuit  court,  De  Soto  county;  Bar- 
ron Phillips,  Judge. 


Andrew  J.  Williams  waa  convicted  of  lar- 
ceny, and  he  brings  error.    Reversed. 

Wilson  &  Wilson,  for  plaintiff  In  error. 
Wnilam  B.  Lamar,  Atty.  Gea,  tor  the  State. 

TATLOR,  a  J.  The  plaintiff  In  error  waa 
convicted  at  the  spring  term,  1898,  of  the  cir- 
cuit court  of  De  Soto  county,  of  the  crime  of 
larceny  of  cattle,  and  from  the  sentence  Im- 
posed seeks  relief  here  by  writ  of  error. 

At  the  trial  the  judge,  among  other  things, 
instructed  the  jury  as  follows:  "That  when 
a  man  is  found  in  possession  of  stolen  cattle, 
with  the  mark  or  brand  changed  Into  his,  or 
with  his  mark  or  brand  on  the  cattle,  in  the 
absence  of  a  reasonable  and  credible  explana- 
tion of  those  facts,  you  may  Infer  that  he  stole 
them."  This  charge  was  duly  excepted  to, 
and  Is  assigned  as  error.  The  giving  of  this 
instruction  was  error.  It  erroneously  states 
the  law  as  to  the  presumption  of  guilt.  In  cases 
of  larceny,  that  may  be  drawn  from  the  un- 
explained possession  of  goods  recently  stolen. 
In  that  It  omits  that  feature  of  the  rule  that 
requires  the  possession  to  have  been  "recent" 
after  the  theft,  before  It  can  be  relied  upon  as 
a  basis  for  the  presumption  of  guilt  In  the 
exhaustively  considered  case  of  State  v.  Hodge, 
50  X.  H.  510,  in  which  It  Is  clearly  demonstrat- 
ed that  the  presumption  of  guilt  from  the  ex- 
clusive possession  of  property  recently  stolen 
Is  not  a  legal  presumption,  but  one  of  fact  that 
the  law  permits  the  jury  to  draw,  it  Is  said: 
"All  the  cases  hold  that  the  possession  must 
be  recent,  after  the  loss,  in  order  to  impute 
guilt;  and  this  presumption  Is  founded  on  the 
manifest  reason  that  when  goods  have  been 
taken  from  one  person,  and  are  quickly  there- 
after found  in  the  possession  of  another,  there 
is  a  strong  probability  that  they  were  taken 
by  the  latter.  This  probability  Is  stronger  or 
weaker  In  proportion  to  the  period  intervening 
between  the  taking  and  the  finding,  or  it  may 
be  entirely  removed  by  the  lapse  of  such  time 
as  to  render  It  not  Improbable  that  the  goods 
may  have  been  taken  by  another  and  passed  to 
the  accused,  and  thus  wholly  destroy  the  pre- 
sumption." The  same  case  also  discusses  at 
length  the  further  feature  of  the  rule,  that 
the  strength  or  weakness  of  the  presumption 
of  guilt  after  the  lapse  of  time  between  the 
theft  and  the  finding  depends  largely  upon  the 
character  of  the  stolen  property.  Leslie  v. 
State,  35  FU.  171,  17  South.  555;  BeUamy  v. 
State,  35  Fla.  242,  17  South.  660.  The  charge 
Is  erroneous,  too.  In  thiit  It  adds  to  the  duty 
of  the  defendant,  when  found  with  stolen  cat- 
tle in  his  possession,  of  reasonably  and  cred- 
ibly exidalning  such  possession,  the  further 
duty  of  reasonably  and  credibly  explaining  an 
alteration  of  the  marks  and  brands  thereon 
Into  the  defendant's,  or  the  presence  on  them 
ot  the  defendant's  marks  and  brands,  before 
his  explanation  of  bis  possession  can  acquit 
him  of  their  larceny.  The  presumption  of 
guilt,  in  larceny,  that  the  law  permits  a  jnry 
to  draw,  as  a  matter  of  fact,  from  the  unex- 
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plained  possession  of  property  recaifly  stolen, 
grows  out  of,  and  rests  solely  upon,  the  unex- 
plained possession  thereof,  and  not  upon  any 
alterations  or  mntatlons  to  which  the  property 
may  have  been  subjected  while  in  the  defend- 
ant's possession,  or  before  it  reached  his  pos- 
session. It  Is  true  that  evidence  of  alterations 
therein  made  by  the  defendant  that  tended  to 
prevent  identification  would  be  pertinent  and 
material  In  its  bearing  upon  the  bona  fides  of 
the  explanation  that  he  might  make  as  to  how 
he  came  into  the  possession,  but  to  acquit  him 
of  the  charge  of  larceny,  when  there  Is  no 
other  evidence  of  guilt  than  that  of  the  pos- 
session of  recently  stolen  goods,  the  law  only 
requires  from  him  a  prompt,  reasonable,  and 
credible  explanation  of  his  possession  there- 
of. If  such  an  explanation  Is  given,  and  shows 
that  he  came  into  the  possession  honestly,  it 
completely  annihilates  the  presumption  of 
guilt,  regardless  of  any  mutations  to  which  he 
may  have  subjected  the  property  while  In  his 
Innocently  acquired  possession.  If  the  defend- 
ant had  been  Indicted  and  tried  for  another 
distinct  crime  inhibited  by  statute,— that  of 
fraudulently  altering  the  marks  and  brands  of 
animals  (section  2474,  Rev.  St.),— and  had 
been  found  with  cattle  in  his  possession  whose 
marks  and  brands  had  been  recently  altered 
or  changed  into  his,  then,  in  the  absence  of  a 
prompt,  reasonable,  and  credible  explanation 
of  such  alteration  or  change  of  marks  and 
brands,  the  presumption,  as  one  of  fact,  could 
be  drawn,  that  he  was  guilty  of  a  fraudulent 
alteration  thereof.  Atzroth  v.  State,  10  Fla. 
207.  But  where  the  charge  Is  larceny,  as  here, 
it  is  error  to  impose  upon  the  defendant  the 
duty  of  doing  more  than  to  reasonably  and 
credibly  explain  his  possession  of  property  al- 
leged to  have  been  stolen,  in  order  to  remove 
the  presumption  of  guilt  that  may  arise  from 
such  possession. 

There  are  other  assignments  of  error,  but 
we  do  not  deem  It  necessary  to  consider  them, 
except  to  say  that  the  court  is  unanimously 
of  the  opinion  that  the  evidence  in  the  cause, 
as  disclosed  In  the  record  brought  here,  is  not 
Bufllclent  to  sustain  the  charge  of  larceny. 

The  Judgment  of  the  court  below  is  reversed. 


(40  Fla.  tZ7) 

EGOART  T.  STATE. 
(Supreme  Court  of  Florida.  Nov.  5,  1898.) 
Criminal  Iiaw — Aboktiox— Joinder  or  Optbnsbb 
IN  Onb  Indictmknt— Elbotios  between  Codntb 
—Medical  Works— Admissibiliti:  as  EvinsNOB 
— Sinolb  Assionment  of  Ebkor— Instructions 
— Argdment  to  Jurt— Imprisonment  forNon- 
patubnt  of  finbb  imposed. 

1.  In  a  prosecation  for  the  crime  defined  by 
section  2818  of  the  Revised  Statutes  it  is  im- 
material whether  the  female  was  actually  en- 
ceinte or  not,  and  it  is  nnnecessary  to  allege  or 
prove  snch  fact;  and  when  an  information  or 
indictment  charging  such  crime  follows  the 
language  of  the  statute  it  is  Bufflcient. 

2.  An  indictment,  or  count  in  an  indictment, 
that  snfflciently  charges  a  crime,  but  that  char- 
ges it  with  a  continuendo,  the  continuendo 
clause  thereof  may  properly  be  rejected  as  sur- 


plusage when  the  otFense  charged  Is  not  a  con- 
tinuing one,  and  when  such  rejection  leaves 
the  indictment  intact,  and  otherwise  unobjec- 
tionable. 

3.  Under  section  2893,  Rev.  St.,  it  is  not  er- 
ror to  refuse  to  quash  an  indictment  or  infor- 
mation upon  the  ground  that  it  charges  several 
distinct  offenses  in  separate  counts  thereof,  un- 
less such  indictment  is  so  vague,  indistinct,  and 
indefinite  as  to  mislead  the  accused,  and  embar- 
rass him  in  the  preparation  of  his  defense,  or 
expose  him  after  conviction  or  acquittal  to  sub- 
stantial danger  of  a  new  prosecution  for  the 
same  offense. 

4.  It  is  within  the  sound  discretion  of  the  tri- 
al court  whether  it  will  or  not  require  the  pros- 
ecutor to  elect  upon  which  of  several  counts  in 
an  indictment  he  will  try  the  accused;  and 
where  the  various  counts  are  properly  joined 
therein,  and  a  conviction  can  legally  be  sus- 
tained upon  any  one,  or  upon  all  of  such  counts 
combined,  it  is  proper  to  refuse  to  require  such 
an  election. 

5.  Medical  works,  of  however  standard  and 
approved  authority  on  the  subjects  to  which 
they  relate,  cannot  be  read  or  introduced  be- 
fore juries  as  independent,  sabstantive,  or  af- 
firmative proof;  but  this  rule  is  subject  to  the' 
exception  that  specified  books  may  lie  intro- 
duced in  rebuttal  to  contradict  a  witness  who 
has  testified  to  having  derived  therefrom  teach- 
ings that  they  do  not  contain,  or  whose  teach- 
ings are  substantially  different  from  that  testi- 
fied to. 

6.  Where  a  single  assignment  of  error  is 
made  to  embrace  allegations  of  error  in  the  giv- 
ing or  refusal  to  give  more  than  one  instruction 
asserting  distinct  propositions  of  law,  an  appel- 
late court  will  go  no  further  in  the  considera- 
tion of  such  an  assignment,  after  it  has  ascer- 
tained that  there  was  no  error  in  giving  or 
refusing  to  give  any  one  of  the  several  instruc- 
tions thus  aggregated  under  the  one  assign- 
ment, but  will  then  adjudge  such  assignment  of 
error  to  be  not  well  talcen. 

7.  Except  in  cases  of  murder  in  the  first  de- 
gree, where  a  majority  of  the  jury  may,  by  a 
recommendation  to  mercy  in  tlieir  verdict,  com- 
mute the  penalty  from  death  to  life  imprison- 
ment, trial  juries,  under  the  laws  of  Florida, 
have  no  concern  whatever  with  the  penalties 
to  be  imposed  for  crime;  and  it  is  therefore  not 
improper  for  trial  Judges  to  refuse  to  inform  or 
instruct  the  jury  as  to  what  penalties  the  laws 
prescribe  for  any  given  crime,  or  to  refuse  t» 
permit  counsel  to  discuss  the  same  in  their  ar- 
guments to  the  jury. 

8.  Under  the  provisions  of  chapter  4026^ 
Laws  1881,  where  the  primary  penalty  imposed 
by  the  judge  upon  conviction  of  any  crime  con- 
sists only  of  a  fine,  or  of  a  fine  and  costs  of 
prosecution,  the  alternative  penalty  of  impris- 
onment for  nonpayment  of  such  fine  and  costs 
should  be  in  the  county  jail,  and  not  in  th» 
penitentiary. 

(Syllabus  by  the  0>urt) 

Error  to  criminal  court  of  record,  Escam- 
bia county;   A.  C.  Blount,  Jr.,  Judge. 

6us  A.  Eggart  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Liddon  &  Eagan,  for  plaintiff  in  error.  Wfl- 
Ham  B.  Lamar,  Atty.  Gen.,  for  the  State. 

TAYLOR,  0.  3.  At  the  May  term,  1897,  of 
the  criminal  court  of  record  for  Escambia 
county,  upon  Information  filed  by  the  county 
solicitor,  Gus  A.  Eggart,  the  plaintifC  in  er- 
ror, as  defendant  below,  was  tried  and  con- 
victed of  the  crime  of  unlawfully  administer- 
ing drags  and  other  noxious  things  with  the 
intent  to  procure  a  miscarriage,  and  from  the 
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sentence  Imposetl  seeks  reTersal  by  writ  of 
error. 

The  Information  upon  which  the  defendant 
was  tried  and  convicted,  omitting  its  caption. 
Is  as  follows: 

"Be  It  remembered  that  E.  D.  Beggs,  act- 
ing county  solicitor  for  the  county  of  Es- 
cambia, prosecuting  for  the  state  of  Florida 
in  said  county,  being  present  in  our  said 
criminal  court  of  record  In  and  for  the  said 
county  of  Escambia,  on  the  14tb  day  of  May, 
A.  D.  1897,  under  oath  information  made,  and 
gave  the  court  to  be  Informed  and  under- 
stand, that  Gns  A.  Bggart,  late  of  the  coun- 
ty of  Escambia  aforesaid,  in  the  state  afore- 
said, laborer,  on  the  18th  day  of  February, 
In  the  year  of  our  Lord  1S07,  and  on  divers 
otbers  days  and  times  between  that  day  and 
the  9th  day  of  March,  A.  D.  1897,  with  force 
and  arms,  at  an4  in  the  county  of  Escambia 
aforesaid,  did  unlawfully  advise  and  cause 
to  be  taken  by  Rosalie  Ranch,  a  woman,  cer- 
tain drugs,  medicines,  and  other  noxious 
things,  to  wit,  pills,  known  as  'pennyroyal 
pins,'  and  a  liquid  known  as  fluid  'extract  of 
cotton  root,'  with  the  Intent  ot  blm,  the  said 
Gns  A.  Eggart,  then  and  there  thereby  to 
procure  miscarriage  of  her,  the  said  Rosalie 
Bauch,  In  consequence  whereof  the  said  Ro- 
salie Ranch  did  not  die;  against  the  form  of 
the  statute  in  such  case  made  and  provided, 
to  the  evil  example  of  all  others  in  like  cases 
offending,  and  against  the  peace  and  dignity 
of  the  state  of  Florida. 

"And  the  said  E.  D.  Beggs,  acting  county 
solicitor  for  the  county  of  Escambia,  prose- 
cuting for  the  state  of  Florida  in  said  county, 
being  present  in  our  said  criminal  court  of 
record  in  and  for  the  said  county  of  Escam- 
bia, on  the  14th  day  of  May,  A.  D.  1897,  un- 
der oath  Information  made,  and  further  gave 
the  court  to  be  informed  and  understand, 
that  the  said  Gus  A.  Eggart,  at  and  in  said 
county  and  state,  on  the  18th  day  of  Febru- 
ary, A.  D.  1897,  did  unlawfully  advise  and 
cause  to  be  taken  by  the  said  Rosalie  Ranch, 
a  woman,  certain  noxions  things,  to  wit,  pills, 
composed  of  Iron,  sulphate,  and  aloes,  with  a 
coating  of  sugar,  with  the  Intent  of  him,  the 
said  Gus  A.  Eggart,  thereby  then  and  there 
to  procure  miscarriage  of  her,  the  said  Ro- 
salie Ranch,  In  consequence  whereof  the  said 
Rosalie  Ranch  did  not  die;  against  the  form 
of  the  statute  in  such  case  made  and  provid- 
ed, to  the  evil  example  of  all  others  in  like 
cases  offending,  and  against  the  peace  and 
dignity  of  the  state  of  Florida. 

"Anil  the  said  E.  D.  Beggs,  acting  county  so- 
licitor for  the  county  of  Escambia,  prosecuting 
for  the  state  of  Florida  in  said  county,  being 
present  in  our  said  criminal  court  of  record  in 
and  for  the  said  county  of  Escambia  on  the 
14th  day  of  May,  A.  D.  1897,  under  oath  infor- 
mation made,  and  further  gave  the  court  to  be 
Informed  and  understand,  that  the  said  Gus 
A.  Bggart,  at  and  in  said  county  and  state, 
on  the  4th  day  of  March,  A.  D.  1897,  did  un- 
lawfully advise  and  cause  to  be  taken  by  the 
25  80.-10 


said  Rosalie  Ranch,  a  woman,  a  certain  nox- 
ious thing,  to  wit,  fluid  extract  of  cotton  root; 
with  the  intent  of  him,  the  said  Gus  A.  Eg- 
gart, thereby  then  and  there  to  procure  mis- 
carriage of  her,  the  said  Rosalie  Rauch,  in 
consequence  whereof  the  said  Rosalie  Raucb 
did  not  die;  against  the  form  of  the  statute 
in  snch  case  made  and  provided.  •  •  • 
Wherefore  the  said  E.  D.  Beggs,  acting  coun- 
ty solicitor  as  aforesaid,  prays  the  advice  of 
the  said  court  in  the  premises,  and  that  the 
said  Gus  A.  Eggart  may  be  arrested  and  beld 
for  trial  under  the  foregoing  Information, 
and  that  a  capias  may  issue  forthwith  for  his 
arrest." 

Before  arraignment  the  defendant  moved 
the  court  to  quash  the  information  on  the 
following  grounds:  "(1)  The  information  is 
vague,  indefinite,  and  uncertain,  and  charges 
no  offense  against  the  laws  of  the  state  of 
Florida.  (2)  The  information  fails  to  charge 
an  offense  against  the  laws  of  the  state  of 
Florida,  In  this:  that  it  does  not  charge  that 
the  said  Rosalie  Rauch,  in  the  information 
named,  was  pregnant,  or  that  she  was  with 
child,  or  that  she  was  quick  with  child.  (3) 
The  Information  charges  more  than  one  of- 
fense in  the  same  count,  and  charges  differ- 
ent offenses  In  different  counts  of  the  same. 
(4)  The  information  Is  void  for  the  reason 
that  the  court  bad  no  legal  power  or  Juris- 
diction to  appoint  B.  D.  Beggs  an  acting 
county  solicitor,  and  said  B.  D.  Beggs  had  no 
Jurisdiction,  power,  or  authority  to  officially 
sign  said  information." 

The  ruling  of  the  court  denying  this  motion 
is  the  first  assignment  of  error.  In  support 
ot  this  assignment  of  error  it  Is  chiefly  con- 
tended here  that  the  information  should  hare 
alleged,  not  only  that  the  woman  was  preg- 
nant, bat  that  she  was  quick  with  child;  and 
It  is  argued  that  at  the  common  law  it  was 
no  crime  to  procure  the  miscarriage  of  a  wo- 
man with  her  consent,  unless  she  was  In  that 
advanced  state  of  pregnancy  technically 
known  as  being  "quick  with  child."  Such 
undoubtedly  was  the  common  law.  Smith  v. 
State,  33  Me.  48;  State  v.  Cooper,  22  N.  J. 
Law,  52;  Com.  v.  Parker,  9  Mete.  (Mass.) 
263;  Tayl.  Med.  Jur.  a2th  Am.  Ed.)  p.  649, 
and  cases  cited.  But  our  statute  (.Rev.  St  8 
2618)  under  which  the  conviction  was  had  has 
changed  all  this,  and  is  as  follows:  "Who- 
ever with  Intent  to  procure  miscarriage  of  any 
woman  unlawfully  administers  to  her.  or  ad- 
vises or  prescribes  for  her,  or  causes  to  be 
taken  by  her,  any  poison,  drug,  medicine  or 
other  noxious  thing,  or  unlawfully  uses  any 
instrument  or  other  means  whatever  with  the 
like  Intent,  or  with  like  intent  aids  or  assists 
therein,  shall,  if  the  woman  does  not  die  In 
consequence  thereof,  be  punished  by  Impris- 
onment in  the  state  prison  not  exceeding  sev- 
en years,  or  by  fine  not  exceeding  one  thou 
sand  dollars."  This  statute  is  substantially 
the  same  as  the  statute  of  the  state  of  Massa- 
chusetts (Pub.  St  MfSS.  1882,  p.  1166,  t 
9),  and  Massachusetts  adopted  it  from  the 


Digitized  by 


Google 


146 


25  SOUTHEBN  BBPOBTEB. 


(Fla. 


BriUah  statute  of  1  Vict  c.  85,  {  6-  Com.  t. 
Taylor,  132  Mass.  261.  In  the  last-mentioned 
case  It  was  h^d,  under  their  statute,  of  wUch 
ours  is  a  substantial  copy,  that  "It  Is  not  nec- 
essary, to  the  maintenance  of  an  Indictment 
•  •  •  for  an  attempt  to  procure  the  mis- 
carriage of  a  woman,  that  she  should  be  preg- 
nant with  child."  And  under  the  statute  of  1 
Vict  c.  85,  i  6,  from  which  both  oar  own  and 
the  Massachusetts  statute  were  originally  bor- 
rowed, It  was  held,  In  the  case  of  Beg.  t. 
Goodchlld,  2  Car.  &  K.  293,  61  E.  C  L.  292, 
that  "on  the  trial  of  an  Indictment  •  *  * 
for  using  an  Instrument  with  Intuit  to  pro- 
cure the  miscarriage  of  a  woman.  It  Is  Immsr 
terlal  whether  the  woman  was  actually  preg- 
nant or  not"  Our  statute,  like  those  from 
which  It  was  borrowed,  was  designed  to  pun- 
ish the  attempt  to  procure  the  miscarriage  of 
any  woman  by  any  of  the  means  mentioned 
In  the  statute,  whenever  such  attempt  is  made 
with  an  unlawful  Intent  And  when  an  In- 
formation or  Indictment  -  charging  such  of- 
fense follows  the  language  of  the  statute,  it 
Is  sufficient  Com.  v.  Sholee,  13  Allen,  KS4; 
Com.  ▼.  OroTer,  16  Gray,  602;  Com.  y.  Tlb- 
betts,  157  Mass.  519,  32  N.  E.  910;  Com.  t. 
Surles,  165  Mass.  59,  42  N.  E.  502;  Powe  t. 
State,  48  N.  J.  Law,  34,  2  Ati.  662. 

We  do  not  think  the  information  Is  sub- 
ject to  the  further  objection  made  to  the  mo- 
tion to  quash  same,  to  the  effect  that  It  Is 
vagne,  or  Indefinite,  or  that  it  charges  no 
offense  under  onr  law.  On  the  contrary,  It 
L-harges  the  ofFense  In  Its  various  counts  sub- 
stantially and  fully  In  the  language  of  the 
statute;  and,  as  the  statute  describes  all  the 
material  elements  of  the  offense  fully,  this  Is 
sufBclent 

It  is  farther  insisted  here  that  the  first 
count  of  the  information  charges  the  offense 
with  a  continuendo,  and  that  because  the  of- 
fense Is  not  a  continuing  one,  this  count  Is 
bad  for  that  reason.  This  contention  cannot 
be  sustained.  The  continuendo  feature  of  the 
count  may  properly  be  rejected  as  surplusage, 
and  when  this  Is  done  the  count  is  unobjec- 
tionable. Dansey  y.  State,  23  Ela.  316^  2 
South.  692. 

Neither  can  the  further  contention  be  sus- 
tained that  the  Information  Is  bad  because  in 
It  are  charged  several  separate  and  distinct 
felonies.  Section  2893,  Rev.  St.,  provides  that 
"no  indictment  shall  be  quashed  or  judgment 
be  arrested  or  new  trial  be  granted  on  account 
of  any  defect  in  the  form  of  the  Indictment 
or  of  misjoinder  of  offences,  or  for  any  cause 
whatsoever,  unless  the  court  shall  be  of  the 
opinion  that  the  indictment  Is  so  vague,  in- 
distinct and  indefinite  as  to  mislead  the  ac- 
cused and  embarrass  him  In  the  preparation 
of  bis  defense,  or  expose  him  after  conviction 
or  acquittal  to  substantial  danger  of  a  new 
prosecution  for  the  same  offense."  It  has 
been  repeatedly  held  here  that  under  this  stat- 
ute it  Is  no  objection  to  an  indictment  that 
two  or  more  offenses  are  joined  In  separate 
counts  therein,  unless,  upon  an  application  to 


quash,  or  motion  In  arrest  of  judgment,  the 
court  shall  be  of  opinion  that  the  Indictment 
was  so  vague,  indistinct  and  ind^nite  as  to 
mislead  the  accused,  and  embon-ass  him  in 
the  preparation  of  his  defense,  or  expose  him, 
after  conviction  or  acquittal,  to  danger  of  a 
new  prosecution  for  the  same  offense.  Green 
y.  State,  17  Ela.  669;  Kennedy  v.  State,  31 
Fla.  428,  12  South.  858.  There  is  nothing  in 
any  of  the  counts  of  this  information,  taJren 
separately  or  collectively,  that  tended  to  mis- 
lead or  embarrass  the  defendant  In  the  preii- 
aration  of  his  defense,  or  that  exposed  him, 
after  conviction  or  acquittal,  to  another  pros- 
ecution for  the  same  offense.  An  indictment 
charging  in  different  counts  two  or  more  at- 
tempts to  commit  the  same  crime  upon  the 
same  woman,  but  upon  different  dates,  as  In 
the  Information  here,  was  sustained  In  Com. 
v.  Brown,  121  Mass.  69;  anjl  tai  .Com.  v.  Fol- 
lansbee,  155  Mass.  274,  28  N.  E.  471,  It  was 
held  that  where  the  several  counts  of  an  In- 
dictment for  procuring  a  miscarriage  set  forth 
separate  offenses,  the  counts  were  properly 
Joined  in  one  Indictment  and  that  It  was 
competent  foe  the  jury  to  find  the  defendant 
guilty  on  one  oc  more  of  them.  Tabler  y. 
State,  34  Ohio  St  127. 

The  fourth  ground  of  the  motion  to  qoash 
the  indictment— that  questions  the  power  of 
the  judge  of  the  criminal  court  of  record  to 
appoint  an  acting  county  solicitor  in  place  «C 
the  regular  official  when  disqualifled,  as  was 
done  in  this  case— Is  not  argued  or  presented, 
and,  consequently,  will  be  treated  as  aban- 
doned. 

The  refusal  of  Olo  court  to  require  the 
prosecution  to  elect  upon  which  of  the  sev- 
eral counts  of  the  information  it  would  pro- 
ceed to  try  the  accused  is  assigned  as  the 
second  error.  There  was  no  error  in  this.  It 
Is  within  the  sound  discretion  of  the  tdal 
court  whether  It  will  or  not  require  such  an 
election;  and  none  was  necessary  in  this 
case,  since,  as  before  shown,  the  various 
counts  were  properly  joined,  and  the  defend- 
ant could  properly  have  been  convicted  upon 
one  or  all  of  them.  Murray  v.  State,  26  Fla. 
528,  6  South.  498;  Gan'tiing  v.  State,  40  Fla, 
— ,  23  South.  867;  Green  y.  State,  17  Ela. 
669. 

The  thbrd,  fourth,  fifth,  sixth,  seventh,  and 
eighth  assignments  of  error  all  involve  the 
admission  in  evidence  by  various  witnesses  of 
confessions  made  by  the  defendant  at  the 
same  time  and  place  touching  his  past  rela- 
tions with  the  female  upon  whom  the  al- 
leged crime  was  attempted,  and  to  the  ad- 
ministration to  her  at  different  times  of  divers 
drugs.  There  was  no  error  In  the  admission 
of  this  evidence.  Whether  confessions  pro- 
posed in  evidence  have  been  made  with  that 
freedom  and  voluntariness  necessary  to  their 
admissibility  Is  a  preliminary  question  of  fact 
for  the  trial  judge  to  decide,  and  we  cannot 
say,  from  the  testimony  on  this  point  in  the 
record  before  us,  that  the  judge  erred  in  his 
determination  of  it   There  Is  some  slight  evi- 
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dence  tending  to  show  that  the  defendant 
went  unwillingly  to  the  houae  where  the  con- 
fessions were  made;  but  he  was  not  there 
restrained  of  his  liberty  In  any  way;  neither 
woe  the  confessions  extorted  from  him  by 
threats,  or  by  the  holding  out  of  any  In- 
ducements. But,  besides  this,  the  defendant 
as  a  witness  on  his  own  l>ehalf  at  the  trial, 
practically  admitted  and  reiterated  all  of  the 
material  substance  of  the  protested  confes- 
sions. 

Ttie  ninth  assignment  of  error  is  expressly 
abandoned  here. 

The  tenth,  eleventh,  twelfth,  thirteenth, 
fourteenth,  and  fifteenth  assignments  of  er- 
ror all  relate  to  the  admission  by  the  court 
of  medical  expert  testimony  of  two  physi- 
cians as  to  the  physical  effect  that  certain 
drugs,  shown  by  the  proofs  to  have  been  ad- 
ministered by  the  defendant  to  the  female^ 
would  have  upon  a  pregnant  woman,  and  to 
the  refusal  of  the  defendant's  motion  to 
strike  out  said  evidence.  Tlie  defendant's 
contention  Is  that  these  medical  witnesses 
were  not  shown  to  have  the  necessary  quali- 
fications to  entitle  them  to  testify  as  ex- 
perts; that  their  knowledge  of  the  drugs 
In  proof,  and  of  their  effects  upon  the  human 
system,  were  shown  to  have  been  derived 
solely  from  the  study  of  medical  authorities, 
without  practical  experience  therewith;  and 
that  to  qualify  them  as  experts  to  testify 
they  should  have  had  practical  experience, 
combined  with  knowledge  derived  from  the 
study  of  medical  authorities.  There  was  no 
error  In  these  rulings.  Even  should  we  ad- 
mit the  law  to  be  as  is  contended  for  by 
counsd,  the  evidence  in  the  record  before  us 
shows  that  the  medical  vrltnesses  challenged 
were  qualified  as  experts,  both  by  study  of 
authorities  and  from  practical  experience 
with  the  drugs  In  question. 

The  plaintiff  In  error  has  mlsnnmbered  his 
assignments  by  omitting  the  sixteenth  and 
seventeenth  In  his  enumeration  of  them,  so 
that  we,  following  his  enumeration,  pass  like- 
wise from  the  fifteenth  to  the  eighteenth. 

The  defendant  inquired  of  a  medical  wit- 
ness, introduced  on  his  bebalf,  "if  his  ex- 
perience was  Bufllclent  to  enable  him  to  tell 
whether  an  analysis  of  the  drugs  adminis- 
tered by  the  defendant,  made  by  and  testi- 
fied about  by  another  medical  man  on  behalf 
of  the  state,  was  a  proper  analysis,  sufficient 
to  determine  the  Ingredients,  and  the  amount 
thereof,  Qontained  In  such  drugs";  and  also 
"If  he  knew  what  apparatus  was  necessary 
for  properly  analyzing  pills  containing  vege- 
table and  mineral  Ingredients  like  aloes  and 
salphate  of  iron."  Both  of  these  questions 
were  excluded  by  the  Judge,  on  objection  by 
the  state,  and  these  rulings  constitute  the 
eighteenth  and  nineteenth  assignments  of  er- 
ror. The  first  of  these  questions  was  proper- 
ly excluded,  because.  Instead  of  seeking  a 
detailment  by  the  witness  of  facts  that 
would  exhibit  to  the  Judge  what  his  qualifi- 
cations were  as  an  expert  on  the  subject  in- 


quired about,  It  sought  simply  to  elicit  the 
witness'  opinion  as  to  the  extent  of  his  own 
qualifications  on  the  subject.  The  second 
question  excluded  might,  with  propriety, 
have  been  permitted  to  be  answ^ed,  but  its 
exclusion  was  harmless  In  view  of  the  fact 
that  the  witness  was  subsequently  permitted 
to  testify  to  every  material  fact,  in  sub- 
stance, that  could  have  been  elicited  by  such 
question. 

The  twentieth  assignment  of  error  Is  the 
ruling  of  the  court  permitting  the  state,  oo 
cross-examination  of  the  medical  expert  wit- 
ness of  the  defendant,  to  Interrogate  him 
as  to  whether  he  would  give  to  a  pregnant 
female  patient,  upon  whom  he  did  not  desire 
to  produce  a  miscarriage,  the  same  quan- 
tity pet  day  for  three  days  of  the  same  drugs 
testified  to  have  been  administered  by  the 
defendant  Then  was  no  Impropriety  in  this 
ruling.  The  question  tended  to  sift  the  wit- 
ness' qualifications  as  an  expert,  and,  to 
some  extent  tended  to  test  the  value  of 
portions  of  his  testimony  relative  to  the  ef- 
fects llke^  to  be  produced  by  the  drugs  men- 
tioned. 

The  twenty-first  assignment  of  error  Is  the 
refnsal  of  the  Judge  to  permit  the  defendant, 
whUe  testifying  as  a  witness  on  bis  own  be- 
half, to  answer  the  following  question:  "For 
what  purposes  or  uses  are  they  [the  pills  he 
said  be  bad  given  the  female]  recommend- 
ed?" And  the  refusal  of  the  Judge  to  permit 
the  following  question  to  be  propounded  to 
the  same  witness:  "Did  you  say  anything 
about  its  being  used  to  drive  It  off?"  Is  as- 
signed as  the  twenty-second  error.  Both 
questions  could,  with  propriety,  have  been 
permitted,  but  no  barm  has  accrued  to  the 
defendant  by  their  exclusion,  since  he  was 
permitted  subsequently  to  testify  full  and 
substantial  responses  thereto. 

The  twenty-third  and  twenty-fourth  as- 
signments of  error  are  abandoned  here  by 
nonpresentatlon. 

The  Judge  permitted  a  state's  witness, 
over  the  defendant's  objection,  to  read  to  the 
jury  various  excerpts  from  the  medical  work 
known  as  the  "United  States  Dispensatory," 
relative  to  the  uses,  properties,  and  medical 
effects  of  fluid  extract  of  cotton  root  This 
ruling  is  assigned  as  the  twenty-fifth  error. 
There  was  no  error  here.  The  weight  of  au- 
thority is  that  medical  works,  of  however 
standard  and  approved  authority  on  the  sub- 
jects to  which  they  relate,  cannot  be  read  or 
Introduced  before  Juries  as  Independent  sub- 
stantive, or  affirmative  proof,  but  that  speci- 
fied books  may  be  introduced  in  rebuttal  to 
contradict  a  witness  who  has  testified  to 
having  derived  therefrom  teachings  that  they 
do  not  contain,  or  whose  teachings  are  sub- 
stantially different  frsm  that  testified  to. 
PInney  v.  CahUI,  48  Mich.  684,  12  N.  W.  862; 
Gallagher  v.  Railway  Co.,  67  Oal.  18,  6  Pac. 
869;  Ashworth  v.  KIttrldge,  12  Cush.  193; 
People  V.  Wheeler.  60  Cal.  681;  Boyle  v. 
State,  67  Wis.  472,  15  N.  W,  827;   Washburn 
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▼.  Cuddlhy,  8  Gray,  430;  Stilling  v.  Town  of 
Thorp,  54  Wta.  52S,  H  N.  W.  906.  The  de- 
fendant, as  a  witness  for  himself,  bad  tes- 
tified to  having  read  from  the  Identical  book 
offered  In  evidence  about  the  fluid  extract 
of  cotton  root,  and  of  Its  uses  and  effects, 
and  In  his  testimony  practically  asserted 
that  this  book  had  taught  him  that  said  drug 
was  nothing  more  than  an  emmenagogue,  and 
that  there  was  nothing  in  the  book  to  show 
that  it  was  an  abortifaclent  The  introduc- 
tion of  the  identical  book  that  he  said  he  had 
read  became,  under  these  circumstances,  ma- 
terial and  proper,  for  the  reason  that  the  ex- 
cerpts permitted  to  be  read  therefrom  to  the 
Jury  were  shown  to  be  the  only  mention  made 
In  such  book  of  that  particular  drug,  and 
the  excerpt  read  to  the  Jury  showed  that  no 
one  could  have  read  It  without  seeing  that 
It  asserted  one  of  the  uses  of  the  drug  to  be 
as  an  abortifaclent;  thus  tending  to  rebut 
and  contradict  the  defendant's  testimony 
that  he  had  not  seen  such  use  of  the  drug  as- 
serted therein. 

The  twenty-sixth  assignment  of  error  is  the 
making  of  the  following  remarks  by  the  Judge 
at  the  trial  to  counsel  In  the  case  in  the  hear- 
ing of  the  Jury:  "That,  In  his  opinion.  It  was 
not  necessary  to  prove  that  the  drug,  medi- 
cine, or  other  thing  advised  or  caused  to  be 
taken  by  the  female  should  be  noxious,  but 
the  advising  or  causing  to  be  taken  of  any 
substance,  whether  noxious  or  not,  if  with 
intent  charged  in  the  Information,  would  con- 
stitute the  offense."  This  version  of  the  law, 
had  it  been  given  as  an  instruction  to  the 
Jury,  would  have  been  error;  but  It  was  notb- 
\Ag  more  than  a  tentative  suggestion  by  the 
Judge  to  the  counsel  in  the  case  upon  purely 
a  question  of  law  that  does  not  seem  to  have 
been  up  for  adjudication  at  the  thne  the  re- 
mark was  made,  and  subsequently,  when  the 
time  for  instructions  on  the  law  of  the  case 
had  arrived,  the  Judge  corrected  any  erroneous 
impressions  that  may  have  been  conveyed  by 
such  remarks  by  instructing  the  Jnry  fully, 
pointedly,  and  correctly  on  the  subject 

The  twenty-seventh  assignment  of  error  is 
stated  here  as  follows:  "Tbe  court  erred  In  re- 
fusing to  give  the  special  charges  requested, 
by  the  defendant  numbered  as  follows:  5,  6, 
8,  and  10."  The  charges,  the  refusal  to  give 
which  are  thus  assigned  as  error,  are  as  fol- 
lows: "(5)  In  considering  any  and  all  of  the 
counts  of  this  Information,  you  cannot  find 
the  defendant  guilty  upon  any  of  them  unless 
you  find  that  he  administered  or  caused  to  be 
taken  by  Rosalie  Ranch  some  noxious  sub- 
stance, with  the  Intent  to  procure  a  miscar- 
riage of  her.  If  the  evidence  shows  you  be- 
yond all  reasonable  doubt  that  the  defendant 
administered  or  caused  to  be  taken  by  Rosalie 
Ranch  some  medicine  or  other  thing,  then  you 
must  determine  whether  such  medicine  or  oth- 
er thing  was  noxious;  that  is,  hurtful  or 
harmful,  or  used  to  piocure  miscarriage.  As 
to  whether  a  medicine  or  other  thing  is  or  la 
not  noxious  depends  to  a  large  extent  upon  the 


amount  taken.  A  substance  which  might  be 
noxious  In  larger  doses,  might  not  be  noxious 
in  smaller  doses.  Therefore  if  you  find  from 
cause  that  the  defendant  did  unlawfully  ad- 
vise or  cause  to  be  token  by  Rosalie  Rauch 
any  medicine  or  other  thing,  then  yon  must 
consider  from  the  evidence  whether  the  quan- 
tity of  such  medicine  or  other  thing  advised 
or  caused  to  be  taken  was  injurious,  or  likely 
to  be  dangerous  or  hurtful,  to  the  said  Rosalie; 
and  unless  the  evidence  convinces  you  beyond 
all  reasonable  doubt  that  the  substance  which 
the  defendant  advised  or  caused  to  be  taken 
by  the  said  Rosalie  Rauch  was  advised  or 
caused  to  be  taken  In  such  quantity  as  was 
Injurious  and  hurtful,  or  likely  to  be  injurious 
and  hurtful,  to  the  said  Rosalie  ^uch,  you 
must  find  the  defendant  not  gnllty.  (6)  Ibe 
general  definition  of  a  noxious  substance  Is 
one  that  Is  hurtful  and  harmful  to  the  human 
system,  but  \b  the  sense  used  In  the  Informa- 
tion a  noxious  substance  is  one  likely  to  pro- 
cure a  miscarriage  In  a  woman  pregnant  with 
child;  and,  unless  the  evidence  shows  you  in 
this  case,  beyond  all  reasonable  doubt,  that 
the  defendant  advised  and  caused  to  be  taken 
by  Rosalie  Rauch  some  of  the  medicines  or 
other  noxious  things  In  the  several  coimts  of 
the  Information  described,  or  some  of  them, 
and  that  they  were  such  substances  as  are 
likely.  In  the  quantity  of  the  same  advised  or 
caused  to  be  taken,  to  produce  a  miscarriage 
in  a  pregnant  woman,  then  you  must  find  the 
defendant  not  guilty."  "(8)  The  statute  under 
which  the  Information  Is  filed  contemplates 
that  the  woman  who  Is  advised  or  caused  to 
take  the  drug,  medicine,  or  other  noxious 
thing  shall  be  quick  with  child  at  the  time 
the  offense  Is  committed.  Therefore  you  can- 
not find  the  defendant  guUty  upon  the  infor- 
mation unless  you  believe  beyond  all  reasona- 
ble doubt  that  he  advised  and  caused  to  be 
taken  by  one  Rosalie  Ranch  some  drug,  medi- 
cine, or  other  noxious  thing,  with  the  Intent 
to  procure  a  miscarriage  by  her,  the  said  Ro- 
salie, and  that  she  was  at  said  time  quick  with 
chUd."  "(10)  If  you  beUeve  from  the  evi- 
dence beyond  a  reasonable  doubt  that  defend- 
ant did  advise  the  said  Rosalie  Rauch  to  take 
certain  noxious  or  harmful  drugs,  which,  f rem 
their  natural  effect,  would  have  the  power  to 
cause  her,  the  said  Rosalie  Rauch,  to  have  a 
miscarriage,  yet  if  you  should  also  believe 
that  she,  the  said  Rosalie  Rauch,  did  not  take 
the  said  medicine  as  advised  to  be  taken,  then 
you  should  find  the  defendant  not  guilty,  as 
the  law  requires  under  the  statutes  that  the 
state  should  prove  beyond  all  reasonable  doubt 
that  the  said  Gus  A.  Eggart  not  only  gave  the 
advice,  but  that  the  said  Rosalie  Ranch  acted 
upon  It,  and  took  said  medicine  as  directed." 
It  will  be  observed  that  this  one  assignment 
of  error  Is  made  to  embrace  en  masse  the  re- 
fusals to  give  four  several  requested  instruc- 
tions. The  rule  is  quite  generally  settled 
that  an  assignment  of  error  made  to  embrace 
allegations  of  error  In  the  giving  or  refusal  to 
give  more  than  one  instruction  asserting  dls- 
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tinct  propoflitloiui  la  entirely  buuffldent,  and 
that  such  an  assignment  wUl  not  geueially  be 
considered  by  the  appelate  court;  but,  even 
If  It  consents  to  consider  sach  an  assignment 
at  all.  It  will  go  no  further  aff^  It  has  ascer- 
tained that  there  was  no  error  in  giving  or 
refusing  to  give  any  one  of  the  instructions 
thus  aggregated  under  the  one  assignment. 
The  latter  part  of  the  rule,  we  think.  Is  the 
correct  one  under  our  practice.  2  Enc.  Fl.  & 
Piac.  950,  961;  CoUlns  v.  Spence^  84  Ga.  603. 
H  a  E.  502;  Swift  v.  Mulkey,  17  Or.  632,  21 
Pac.  871;  Kackley  v.  Railroad  Co.,  7  Ind.  App. 
169,  34  N.  K  532;  People  r.  Sweeney,  56  Mich. 
586,  22  N.  W.  50;  Pratt  t.  Burhans,  84  Mich. 
408,  47  N.  W.  1064;  Hlatt  v.  Klnkald,  40  Neb. 
178,  58  N.  W.  700.  Under  this  rule  we  wlU 
not  consider  this  assignment  of  error  farther 
than  to  say  that  It  Is  not  well  taken,  because 
at  least  two  of  the  refused  Instructions  thus 
aggregated  In  the  one  assignment  of  error 
were  erroneous  propositions  of  law,  and  were 
correctly  refused.  We  have  seen  before  that 
under  the  statute  violated  In  this  case  It  Is  not 
necessary  to  a  commission  of  the  offense  there- 
by prohibited  that  the  woman  should  be  al- 
leged or  proven  to  have  been  actually  quick 
with  child,  or  even  in  a  state  of  pregnancy. 
The  eighth  requested  Instruction  states  tbe 
contrary  to  be  the  law,  and  the  court  was 
right  In  Its  refusal.  The  court  also  properly 
refnsed  tbe  tenth  requested  Instruction,  be- 
cause It  erroneously  asserts  the  law  to  be  that 
In  such  cases  there  must  be  a  heeding  or  fol- 
lowing of  the  advice  on  the  part  of  the  woman 
by  ber  actually  taking  tbe  drug,  medicine,  or 
otber  noxious  thing  advised  to  be  taken,  be- 
fore there  can  be  a  conviction  for  the  crime. 
The  statute  expressly  provides  that  "whoever 
onlawfuUy  administers,  or  advises,  or  pre- 
scribes for  any  woman  any  drug,  medicine  or 
other  noxious  thing,  with  the  Intent  to  procure 
her  miscarriage,  shall  be  guilty,"  etc.  Under 
this  law,  If  a  party  simply  advises  or  pre- 
scribes the  taking  of  any  medicine,  drug,  or 
other  noxious  thing,  unlawfully,  and  with  the 
criminal  intent,  the  Inhibited  crime  Is  com- 
plete, whether  the  advice  be  followed  or  pre- 
scription taken  or  not 

During  the  argument  of  the  defendant's 
counsel  to  the  Jury  he  made  use  of  the  follow- 
ing expressions:  "The  defendant  has  offered 
to  you  evidence  of  his  good  character.  He  has 
shown  that  previous  to  this  charge  being  made 
against  him,  that  his  reputation  was  that  of  an 
exemplary  young  man  In  this  community. 
This  is  shown  by  witnesses  of  the  highest 
standing.  And,  sitting  here,  It  may  be  within 
the  awful  shadow  of  the  penitentiary,  he  may 
be  proud  of  the  reputation  he  has  established." 
The  counsel  was  here  Interrupted  by  the 
jndge,  who  Instructed  him  that  In  the  further 
course  of  his  argument  he  must  desist  from 
any  Intimation  to  the  Jury  as  to  the  nature  of 
the  punishment  prescribed  by  the  law  for  the 
oBfense  then  being  tried.  This  interruption 
and  ruling  was  excepted  to,  and  is  assigned  as 
the  twenty-eighth  error.    This  was  not  error. 


In  states  bavlqg  lawa  Uke  onrs,  that  give  to 
trial  Juries  no  voice  whatever  In  the  penalty 
to  be  Imposed  for  crime,  but  that  either,  by 
their  own  terms,  expressly  fix  such  ];)enalty, 
or  leave  It  to  be  fixed  by  the  trial  Judge,  at 
his  discretion,  to  be  exercised  within  specified 
minimum  and  maximum  limits,  the  rule  is 
that  trial  Juries  have  no  concern  whatever 
with  such  penalty,  and  that  It  is  not  Improper 
for  tbe  Judge  to  refuse  to  inform  or  Instruct 
tbe  jury  as  to  such  penalty,  or  to  refuse  to 
permit  counsel  for  the  defendant  to  discuss  it 
In  their  arguments  to  the  Jury.  Ford  v.  State, 
46  Neb.  390,  64  N.  W.  1082;  RusseU  ▼.  State, 
57  Ga.  420;  People  ▼.  Byan,  56  Hun,  214,  8 
N.  7.  Supp.  241.  Under  our  laws,  trial  Juries 
have  nothing  to  do  with  the  penalty  to  be  Im- 
posed for  any  crhne,  with  but  a  single  excep- 
tion,—that  of  murder  In  the  first  degree,  where, 
by  the  recommendation  to  mercy  by  a  major- 
ity of  the  Jury,  tbe  penalty  Is  reduced  from 
death  to  life  Imprisonment  In  this  excepted 
case  It  Is,  of  course,  proper  that  tbe  Judge 
should  Instruct  tbe  Jury  as  to  thehr  right  thus 
to  reduce  the  extreme  penalty  by  their  recom- 
mendation to  mercy. 

The  twenty-ninth  assignment  of  error  la  stat- 
ed here  as  follows:  "Tbe  court  erred  In  those 
portions  of  Its  charge  to  the  jury  which  are 
embraced  and  set  forth  In  the  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  and 
deventh  grounds  of  the  motion  for  new  trial, 
and  to  be  found  in  the  record,  pages  154,  156, 
156."  Inasmuch  as  tbe  questions  of  law  in- 
volved In  these  instructions  have  already  here- 
in been  passed  upon,  and  any  other  consid- 
eration of  them  win  be  simply  reiteration,  we 
will  say  that  we  have  examined  the  charges 
complained  of  carefully,  and  find  them  to  be 
in  consonance  with  the  law  as  herein  enunciat- 
ed, and  that  there  was  no  error  in  giving  any 
of  them  of  which  the  defendant  can  complain. 

The  thirtieth  assignment  of  error  is  the  re- 
fusal of  the  defendant's  motion  for  new  trial. 
We  have,  In  what  has  been  already  said,  dis- 
posed of  all  the  grounds  of  this  motion  that 
have  been  argued  here,  except  that  feature  of 
It  claiming  that  the  verdict  was  contrary  to 
the  evidence,  and  not  supported  by  it  and  con- 
trary to  the  charge  of  the  Court.  This  conten- 
tion cannot  be  sustained.  The  evidence  amply 
sustains  the  verdict  found,  and  the  court,  in  its 
charges,  stated  the  law  fully  and  fairly,  and 
the  verdict  Is  in  harmony  with  the  law  as  giv- 
en in  charge. 

The  thirty-first  assignment  of  error  is  the 
retnsal  of  the  motion  In  arrest  of  Judgment. 
The  only  grounds  of  this  motion  argued  or 
contended  for  here  have  already  been  dis- 
cussed, and  found  adversely  to  tbe  defendant 
in  the  consideration  above  ot  tbe  motion  to 
quash  the  indictment 

The  defendant  was  sentenced  to  pay  a 
money  fine,  or,  in  default  of  its  payment  to 
confinement  in  the  county  Jail  for  one  year. 
This  Is  also  assigned  as  error.  In  Bueno  v. 
State.  40  Fla.  — .  23  South.  862,  It  was  held 
by  this  court  under  the  provisions  of  chapter 
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M38,  Ltwt  1891,  Quit  where  fhe  primary  pen- 
alty Imposed  by  the  court  consists  only  of  a 
fine,  or  of  a  fine  and  costs  of  prosecution,  the 
Imprisonment  for  nonpayment  of  such  fine  and 
costs  should  be  In  the  county  jail,  and  not  In 
the  penitentiary.  We  stlU  think  this  to  be  a 
proper  Interpretation  of  the  statute,  and  the 
sentence  Imposed  here  was  not  unauthorlEed. 

Finding  no  error,  the  Judgment  of  the  court 
bdqw  la  affirmed. 


HAZLBTT  T.  WITHERSPOON  et  al. 
(Supreme  Court  of  Mississippi.    March  6, 1809.) 

RSPLSTIK— LlABIUTT  ON  FoaTBCOMIRG  BORA. 

In  replevin  for  property  wrongfnlly  with- 
held, when  defendant  (ires  a  forthcoming  bond, 
plaintiff  is  entitled  to  Judgment  on  the  bond, 
on  recoTering  against  the  principal,  though, 
without  the  fault  of  the  sureties,  the  property 
Is  partially  destroyed  by  fire  after  the  execution 
of  the  bond;  and  the  tender  of  such  partially 
destroyed  property  will  not  release  them. 

Appeal  from  circuit  court,  Lauderdale  coun- 
ty; A.  J.  Russell,  Special  Judge. 

Action  by  John  D.  Hazlett  against  S..A. 
Witherspoon  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeala.    Reversed. 

Geo.  B.  NevlUe  and  Fewell  &  Son,  for  ap- 
pellant. 8.  A.  &  W.  D.  Witherspoon,  for 
appellees. 

WOODS,  O.  3.  In  tiie  year  1894  the  appel- 
lant sold  to  the  Interstate  Iron  Works  certain 
machinery,  to  be  used,  it  appears.  In  the 
foundry  of  the  latter;  the  said  Iron  works  ex- 
ecuting its  promissory  notes  for  the  purchase 
price,  and  the  appellant  reserving  title  to  the 
property  so  sold  until  the  purchase  money 
had  been  paid.  The  Iron  works  failing  to 
pay  the  notes  at  maturity,  the  appellant 
brought  bis  action  of  replevin  against  the 
hxm  works  for  the  recovery  of  the  property. 
When  the  replevin  writ  was  levied,  the  iron 
works  gave  Its  bond  for  the  forthcoming  of 
a  part  of  the  property  so  levied  on,  with  S. 
A.  Witherspoon  and  W.  D.  Witherspoon  as 
sureties  thereon.  At  the  January  term,  1896, 
of  the  circuit  court  of  Lauderdale  county,  the 
suit  In  replevin  was  tried,  and  judgment,  oa 
verdict  of  Jury,  entered  for  plaintiff  In  that 
suit  (the  appellant  here)  for  the  return  of  the 
property,  or  its  alternative  value,  as  ascer- 
tained by  the  verdict  After  the  bonding  of 
the  property,  as  before  stated,  and  before 
the  trial  of  the  replevin  suit,  as  stated,  also, 
the  building  in  which  the  machinery  was 
used  and  kept  was  destroyed  by  fire,  and  the 
property  greatly  lujured,  as  Is  manifest  from 
the  record  before  us.  Shortly  after  the  ad- 
journment of  the  said  court  an  execution  was 
Issued  and  placed  In  the  bands  of  the  sheriff, 
and  thereupon  the  sureties  tendered  the  ma- 
chinery In  Its  then  Injured  condition,  and  de- 
manded that  the  judgment  against  them  be 
satisfied.  This  the  sheriff  declined  to  accede 
to,  and,  under  direction  of  appellant's  counsel, 
returned  the  writ  unexecuted.    In  the  month 


of  June  foOowlng;  •  Mcona  execntlan  waa 
issued  for  the  return  of  the  property,  or  the 
alternative  value  as  ascertained  by  the  ver- 
dict and  Judgment;  and  the  sureties  again 
tendered  the  machinery,  in  its  then  greatly 
damaged  condition,  to  the  sheriff,  in  dlschargs 
of  their  liability  as  sureties,  when  the  sherUF 
again  refused  to  accept  the  property.  Tha 
sheriff  then  levied  on  the  property  so  bonded, 
and  sold  the  same  as  the  property  of  (he  iron 
works,  and  credited  the  Judgment  with  tba 
proceeds  of  the  sale,— about  $75.  The  sheriff 
then  levied  the  execution  upon  certain  prop- 
erty of  W.  D.  Witherspoon,  one  of  the  sure- 
tieo.  The  sureties  thereupon  obtained  a  su- 
persedeas  of  this  execution  from  the  chancel- 
lor  of  the  district,  on  the  ground  that  they 
were  discharged  by  reason  of  thehr  tender  of 
the  property.  An  issue  was  made  up  on  tiila 
supersedeas  and  a  denial  of  its  sufficiency,  a 
trial  had  before  a  Jury  in  the  circuit,  and  ver- 
dict and  Judgment  entered  for  the  appellees, 
the  Buretlea  There  was  much  evidence  of- 
fered on  both  sides,  but  on  this  we  do  not 
enlarge.  It  Is  sufficient  to  say  that  the  value 
of  the  property  as  fixed  In  the  verdict  and 
Judgment  was  clearly  the  value  at  the  date 
of  the  execution  of  the  forthcoming  bond,  and 
not  as  of  the  date  of  the  trial  of  the  replevin 
suit,  for  the  Jury  on  that  trial  assessed  the 
value  of  the  prc^erty  at  nearly  $1,400.  It 
was  the  value  of  the  property  when  bonded, 
and  not  that  when  the  cause  was  tried,  and 
after  It  had  been  practically  destroyed  by  fire. 
Its  value  after  its  practical  destruction  la 
quite  dearly  shown  by  the  amount  obtained 
for  it  when  sold  by  the  sheriff,  to  wit,  $74. 

A  suggestion  or  two  will  demonstrate  the 
errors  committed  on  the  trial  of  the  super- 
sedeas issue  In  the  court  below.  If  the  sure- 
ties, or  their  principal,  had  desired  to  show 
the  damaged  condition  of  the  property,  and 
Its  depreciated  value,  they  should  have  made 
that  defense  on  the  trial  of  the  replevin  suit. 
If  they  could  have  done  so.  Jones  v.  Coker, 
68  Miss.  196,  199.  But  they  could  not  have 
been  allowed  to  make  that  defense  in  that 
suit  or  in  the  present  one.  The  principal 
vnongfully  withheld  the  property  from  him 
who  was  legally  and  rightfully  entitled  to  It, 
and  the  great  Injury  which  befell  It  while 
thus  wrongfully  detained  fixes  liability  on  the 
principal  and  sureties  on  the  forthcoming 
bond  for  such  Injury.  The  liability  of  the 
sureties  cannot  be  discharged  by  a  tender  of 
property  practically  worthless;  for  that  la 
not  the  property  which  they  bound  themselves 
to  have  forthcoming,  or,  In  default,  to  pay  Ita 
value.  Nor  was  the  fact  that  the  different 
pieces  of  the  machinery  could  be  Identified 
after  the  fire  sufficient  to  support  a  verdict  for 
appelleea  The  property  tendered  by  the  sure- 
ties must  have  been  the  same  property  whldt 
they  bound  themselves  to  have  forthcoming. 
To  Illustrate:  If  the  property  In  this  case  had 
been  a  lot  of  wagons,  and  fire  had  swept  over 
it,  leaving  only  the  Iron  composing  parts  of 
the  wagons,  would  any  one  think  that  a  ten- 
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der  of  the  loose  troDB  would  have  been  auch 
compliance  with  a  Jadgment  for  the  return 
of  the  wagons  aa  would  have  discharged  the 
anretles  on  a  bond  for  their  forthcoming?  It 
la  conclusively  settled  In  this  state  that  "In 
replevin  for  property  wrongfully  taken  or 
withheld,  when  the  defendant  gives  bond  for 
Its  forthcoming,  the  plalntlfC  is  entitled  to 
Judgment,  on  recovering,  against  the  princi- 
pal and  sureties  on  the  bond,  though  without 
their  fault  It  is  destroyed  by  fire  after  the 
execution  of  the  bond,"  as  the  rule  la  clearly 
and  admirably  summarized  In  the  headnotea 
to  George  v.  Hewlett,  70  Miss.  1,  12  South. 
865.  And  thla  rule  waa  reannounced  in  Mc- 
Pherson  ▼.  Lumber  Co.,  70  Miss.  649,  12 
South.  857,— a  case,  on  its  principal  facts, 
markedly  similar  to  the  case  before  na  now. 
Bevosed. 


(77 


120 

RAMSAT  T. 


BROWN  et  aL 


(Supreme  Court  of  Mississippi,    March  6, 1809.) 

COHTRAOTS — CJOHSTRnOTlOK — DlVISIBIMTT. 

A  cotton  buyer  was  employed  "for  the  cot- 
ton seaaon  of  1897-^.  Said  season  to  begin 
September  1st,  1897,  and  to  last  until  May 
Isi  18^,"— the  principal  agreeing  to  pay  him 
"$800.00  for  the  season."  Early  in  October 
the  buyer  was  paid  $100  as  salary  for  Septem- 
ber. Udd,  that  the  contract  was  determined 
to  be  divisible  by  the  construction  placed  on  it 
by  the  parties  themselves. 

Appeal  from  drcuit  court,  Jones  county;  A. 
O.  Mayers,  Judge. 

Action  by  W.  A.  Ramsay  against  W.  P. 
Brown  &  Oo.  From  a  Judgment  for  d^end- 
ants,  plaintiff  appeals.    Reversed. 

Shannon  &  Street  and  Frank  Johnston,  for 
appellant    Hardy  &  Howell,  for  appdlees. 

TEaiRAI*  J.  W.  A  Ramsay,  "a  cotton  buy- 
er at  EUlavllle,  Miss.,  claiming  that  W.  P. 
Brown  &  Co.,  of  Xew  Orleans,  La.,  were  in- 
debted to  bim  for  services  as  a  cotton  buyer, 
for  1%  months'  wages,  and  for  other  sums  of 
money  aggregating  $196.50,  sued  them  for  that 
sum  in  attachment;  and  the  case,  by  appeal 
from  the  Justice  court,  was  tried  In  the  circuit 
court  of  Jones  county.  Ci>on  the  trial  In  the 
drcult  court  the  following  was  shown  to  be 
the  contract  between  the  parties:  "This  Is  to 
show  that  W.  P.  Brown  &  Co.,  of  New  Or- 
leans, have  this  day  employed  W.  A.  Ramsay, 
on  the  following  terms,  for  the  cotton  season 
of  1897-8;  said  season  to  begin  September 
1st,  1897,  and  to  last  until  May  Ist,  1898: 
Said  W.  P.  Brown  &  Co.  agree  to  pay  said  W. 
A.  Ramsay  $800.00  for  the  season,  and  they  re- 
serve the  right  to  dispense  with  the  services 
of  the  said  W.  A.  Ramsay  at  any  time  they 
find  he  Is  not  conducting  the  business  in  a 
proper  manner,  and  In  accordance  with  the  in- 
stractlona  he  received  from  them.  W.  P. 
Brown  &  Ca  W.  A  Ramsay."  The  plalntlft 
testified  that  he  duly  entered  and  continued  tn 
tbe  service  of  the  defendants  until  the  15th  of 


November,  1897,  when.  In  oonseqnence  of  the 
neglect  of  the  defendants  to  honor  his  drafts 
upon  them,  he  quitted  their  employ,  and  sued 
out  the  attadiment  in  this  case;  that  on  the 
9th  of  October  defendants  paid  him  |100  for 
his  September  salary  or  wages,  and  also  waa 
then  paid  by  them  $28.20  for  expense  acoonnt 
and  for  hire  of  a  servant  tor  one  month;  that 
he  did  them  the  best  service  in  his  power  from 
the  1st  of  September,  1897,  to  the  middle  of 
November,  1897,  when  he  relinquished  the  Job 
In  consequence  of  the  refusal  or  neglect  of  the 
defendants  prwuptly  to  honor  his  drafts  on 
them  for  the  cotton  bought  on  their  account, 
and  which  tended  to  destroy  his  business.  A 
Jury  being  waived,  the  case  was  tried  by  the 
court,  and  Che  plaintiff  was  denied  any  relief. 
Whether  the  contract  was  an  entire  contract, 
80  that  the  plaintiff  was  not  entitled  to  any- 
thing unless  he  served  the  defraidants  the  en- 
tire tight  months,  was  determined,  we  think, 
by  the  construction  which  the  parties  them- 
selves put  upon  the  contract  The  payment  to 
the  plalntlfr  by  the  defendants  of  the  $100, 
September  wages,  on  the  9th  of  October,  waa 
an  expression  of  tlie  understanding  of  the  par- 
ties that  the  wages  should  be  paid  monthly. 
The  defendants  did  not  resist  a  recovery  be- 
cause of  a  set-ofT  arising  to  thean  by  reason  of 
damages  for  quitting  their  service,  but  rested 
their  defense  upon  the  Indivisibility  of  the  con- 
tract; and,  according  to  the  dealing  of  the  de- 
fendants with  the  plaintiff,  we  think  this  con-  • 
tention  cannot  be  supported.  The  plaintiff,  we 
think,  had  good  ground  to  demand  a  month's 
wages,  and  something  for  aervant  hire,  and 
should  have  recovered  to  that  extent,  accord- 
ing to  the  evidence  before  tbe  court.  Reversed 
and  remanded. 


06  U1SB.SC0) 


PLANT  T.  PLANT. 


(Supreme  Court  of  Mississippi.  Feb.  27,  1899.) 
Canoeixatiok  or  Instkumbnt — UNDns  Infldbnob. 
A  husband,  not  exceedingly  strong  mental- 
ly, whose  father's  influence  in  business  matters 
over  him  was  very  irreat,  assigned,  a  short 
time  before  his  death  by  consnmption,  and  when 
in  a  feeble  physical  and  mental  condition,  the 
proceeds  of  a  policy  of  insurance  on  his  life 
to  his  father,  and  by  another  instrument  con- 
veyed to  his  father  all  his  property,  to  the  ex- 
clusion of  his  young,  invalid  wife,  to  whom  he 
had  been  married  about  18  months,  and  who 
was  left  penniless  by  this  assignment,  which 
was  procured  while  the  son  was  at  the  home  of 
his  father,  where  he  had  been  taken  on  the 
father's  advice,  and  while  his  wife  was  not 
present.  The  wife  was  not  made  acquainted 
with  the  assignment  until  after  her  husband's 
death,  and  after  the  insurance  had  been  paid 
to  the  father.  The  son  had  often  expressed  re- 
grets to  his  wife  that  this  insurance  was  all 
that  he  had  to  leave  her.  Held,  that  the  assign- 
ment would  be  set  aside  as  procured  by  undue 
influence. 

Appeal  from  chancery  court,  Lafayette  coun- 
ty; H.  C.  Conn,  Chancellor. 

Bill  by  Ruth  E.  Plant  against  S.  H.  Plant 
Decree  for  defendant,  and  plaintiff  appeals. 
Reversed. 
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(Miss. 


H.  A.  Barr  and  Stone  ft  Stvley,  for  ap- 
pellant Kimbrough,  Kyle  ft  McDonald  and 
W.  V.  SuUlvan,  for  appellee. 

WOODS,  0.  J.  The  complainant,  the 
widow  of  WilUant  Plant,  a  son  of  the  appellee, 
S.  H.  Plant,  seeks  by  her  bill  in  this  case  to 
set  aside  the  assignment  of  a  policy  of  insur- 
ance for  $2,000  on  the  life  of  said  William 
Plant,  deceased,  made  by  him  In  October, 
1895,  to  his  father,  the  assignee,  because  pro- 
cured by  the  exercise  of  undue  influence  on 
the  part  of  the  father  over  the  son.  It  is 
shown  midlsputedly  that  William  Plant  was 
never  a  very  strong  and  healthy  man,  and 
that,  nnder  the  ravages  of  that  dreaded  foe 
of  the  human  race,  consumption,  for  about  a 
year  before  his  death  he  had  become  exceed- 
ingly weak,  and  was  in  that  coodition,  physi- 
cally, when  the  assignment  of  the  Insurance 
policy  was  made,  and  that  he  died  in  about 
two  months  thereafter.  As  to  his  mental 
state,  the  evidence  of,  his  wife  and  mother-in- 
law  Is  to  the  effect  that  he  was  Incapacitated 
to  attend  to  business.  The  evidence  of  several 
witnesses  introduced  by  defendant  is  to  the 
effect  that  these  witnesses  saw  no  signs  of 
mental  unsoundness  or  decay,  but  these  wit- 
nesses state  nnder  what  circumstances  they 
occasionally  saw  him,  and  the  casual  observa- 
tion of  him  made  by  them.  The  evidence  of 
his  attending  physician  and  that  of  his  pastor 
•  Is  that,  while  not  mentally  unsound  or  Insane, 
yet,  nevertheless.  In  his  extremely  weak 
physical  state,  bis  mind  must  have  been  af- 
fected, also;  for,  as  the  physician  very  aptly 
expressed  it,  "if  the  mind  did  not  becohie  cor- 
respondingly weak  with  the  body,  then  nature 
would  not  be  in  harmony  with  Itself."  We 
then  have  the  case  of  one  wasted  and  en- 
feebled by  long  disease  physically,  and  with 
a  mind  also  weakened  and  enfeebled  corre- 
spondingly. The  relationship  between  the 
parties  was  that  of  father  and  son.  The  son, 
from  his  youth,  had  been  under  the  direct 
control  of  the  father,  as  a  clerk  in  the  father's 
store,  until  he  was  admitted  as  a  partner  In 
his  father's  mercantile  business,  with  "a 
working  interest  In  the  partnership,"  as  the 
witness  Hampton  expresses  It  This  witness, 
who  was  the  bookkeeper  of  S.  H.  Plant  ft 
Son  for  several  years,  says:  "I  have  known 
Will  Plant  for  several  years  before  his  deatli, 
—both  when  he  was  clerk  in  the  store  of  bis 
father,  and  after  he  became  a  member  of  the 
firm.  He  was  always  a  most  obedient  son, 
when  it  came  to  cariTlng  out  his  father's  in- 
structions and  directions.  I  never  knew  of 
his  objecting  in  any  way,  as  he  had  Implicit 
confidence  In  his  father's  business  Judgment, 
but  I  do  not  think  he  could  have  Influenced 
Will  Plant  to  do  anything  wrong."  So,  too, 
the  witness  Nelll,  who  was  employed  by  Plant 
ft  Son  as  a  clerk,  and  who  knew  Will  Plant 
well,  says:  "I  know  that  he  was  always  a 
very  obedient  son,  and  always  regarded  bis 
father's  Judgment  In  business  matters  very 
highly  hideed,  and  observed  It;   but  I  don't 


think  that  his  father  coidd  have  Influenced 
him  to  do  anything  but  what  was  right"  Of 
like  tenor  Is  the  other  evidence  on  the  point 
of  his  father's  influence  over  him,  and  his 
Implicit  deference  In  business  matters  to  bis 
father's  opinion.  We  have,  then,  a  son,  never 
very  strong  and  healthy,  and,  as  Dr.  Bated 
says,  not  "exceedingly  strong  mentally,"  whose 
father's  Influence  in  business  matters  was 
without  bounds,  except  that  the  son  could  not 
be  influenced  by  the  father  to  do  anything 
wrong,  conveying,  In  his  enfeebled  physical 
and  mental  condition,  the  entire  proceeds  of 
the  policy  of  insurance,  and  by  another  Instru- 
ment also  conveying  to  the  father  everything 
he  owned  on  earth,  to  the  utter  exclusion  of  a 
young  and  invalid  wife,  to  whom  he  had  been 
married  about  18  months  before  these  transac- 
tions, with  whom  he  had  lived  in  perfect  peace 
and  happiness,  and  who  was  left  penniless  by 
this  assignment  His  wife  had  brought  him 
at  their  marriage  a  little  money  and  some 
personal  property,  which  had  l>een  consumed 
by  him  in  his  last  Illness,  and  no  provision 
was  made  for  her  reimbursement.  When 
and  where,  and  nnder  what  circumstances, 
was  the  assignment  made?  The  assignment 
was  written  by  an  eminent  lawyer,  not  then 
In  practice,  and  not  by  the  regular  attorney 
of  the  appellee.  It  was  written  In  the  ab- 
sence of  William  Plant  the  assignor,  and  at 
the  request  of  the  assignee.  It  bears  date 
October  7,  1885,  when  William  Plant  was 
living  with  his  wife  in  his  own  home,  but 
when  he  signed  it  is  not  certainly  shown. 
The  sworn  bill  avers  that  the  assignment  was 
signed  on  the  12th  of  October,  and  after  Wil- 
liam Plant  had  removed  from  his  own  home 
to  that  of  his  father,  and  while  separated 
from  the  complainant,  his  wife,  In  pursuance 
of  a  suggestion  made  by  the  father.  It  also 
appears  from  the  transcript  that  the  convey^ 
ance  of  William  Plant's  estate  to  his  father, 
in  which  is  made  mention  of  the  assignment 
of  the  said  insurance  policy,  bears  date  Oc- 
tober 7th,  the  date  named  in  the  assignment, 
was  not  acknowledged  by  him  before  the 
proper  ofScer  until  the  14th  day  of  October, 
and  after  William  Plant's  removal  to  his 
father's  home,  and  in  the  absence  of  the  com- 
plainant and  after  night  and  that  this  con- 
veyance was  not  filed  for  record  ontil  De- 
cember 14th,— two  months  after  its  acknowl- 
edgment ond  after  William  Plant's  death. 
That  the  complainant  was  not  made  acquaint- 
ed with  the  execution  of  the  assignment  at 
the  time  it  was  made,  nor  afterwards,  until 
the  appellee  had  collected  the  money  due  on 
the  policy  from  the  insurance  company,  is 
shown  by  her  evidence;  nor  is  she  contra- 
dicted by  any  one.  By  the  evidence  of  com- 
plainant which  is  uncontradicted,  we  are  in- 
formed that  William  Plant  In  anticipation  of 
his  early  death,  repeatedly  informed  his  wife, 
the  complainant  that  this '  Insurance  policy- 
was  all  he  had  to  leave  her,  and  expressed  his 
regret  that  she  would  receive  no  more;  and 
this  both  before  and  after  the  12th  of  October. 
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It  is  shown  further  by  complainant's  evidence 
that  In  a  conversation  bad  between  the  father 
and  son  at  the  residence  of  the  son,  in  the 
presence  of  complainant.  In  the  month  of  Oc- 
tober, 1895,  the  son  stated  to  the  father  that 
this  policy  was  the  only  property  which  he 
bad  to  leave  his  wife,  and  expressed  the  hope 
that  the  father  would  see  that  the  insurance 
was  properly  paid  to  the  wife  at  his  death. 
To  tliis  the  father  replied,  "God  helping  me, 
WUlie,  I  will  do  my  best  to  do  as  you  ask 
me."  It  is  also  shown  by  complainant's  evi- 
dence that  after  the  death  of  her  husband 
she  inquired  of  appellee  as  to  what  had  been 
done  with  reference  to  the  collection  of  the 
money  due  under  the  insurance,  policy,  and 
that  he  replied  that  she  need  g^ive  herself  no 
uneasiness  about  the  matter,  as  he  and  Mr. 
Porter  had  prepared  all  the  necessary  proofs 
of  death,  and  were  giving  the  matter  their  at- 
tention, and  that  he  would  let  her  know  as 
soon  as  the  insurance  company  paid  the 
policy;  and  not  until  the  appellee  had  collect- 
«d  the  money  did  she  ever  hear  of  his  setting 
np  any  claim  to  the  proceeds  of  the  policy. 
It  Is  insisted  that  there  is  no  direct  evidence 
of  the  exercise  of  any  undue  influence  of  the 
father  In  procuring  the  assignment  from  the 
son.  But,  in  view  o'f  the  evidence,  which  we 
have  gone  into  largely,  res  ipsa  loquitur,  and 
under  the  circumstances  the  law  win  Infer  the 
undue  influence.  Bondi  v.  Shannon,  46  SIIss. 
62S;  SImonton  y.  Bacon,  48  Miss.  682;  Nobles 
T.  Moses,  81  Ala.  S30,  1  South.  217;  Haydock 
V.  Haydock,  84  N.  J.  Eq.  570.  The  presump- 
tion arising  from  an  the  evidence  that  there 
was  undue  influence  must  be  met  by  the  ap- 
pellee, and,  because  he  has  not  done  this,  the 
decree  must  be  reversed  and  the  cause  le- 
manded. 

(n  Miss.  S74) 

DHAUGHN   V.    STATE. 

(Supreme  Court  of  Mississippi.    March  6, 1890.) 

CRmniAi.  Law— CoNTBssioNB— Promisb  :iot  to 

Pbosbcdtb— BnRai.AitT — Evidbnos. 

1.  Before  adrnftting  a  confession  to  the  jury, 
the  court  should  examine  it,  and  ascertain 
whether  it  is  free  and  voluntary. 

2.  A  promise  made  by  the  injured  party  not 
to  prosecute  the  one  who  is  charged  with  the 
crime  vitiates,  as  evidence,  a  confession  made 
by  the  latter. 

3.  An  indictment  alleging  that  a  person 
named  did  feloniously  and  burglariously  break 
and  enter  a  dwelling  house  of  another  is  not 
supported  by  evidence  of  the  breaking  of  a  crib 
or  smoke  house. 

4.  An  indictment  alleging  that  the  defendant 
did  feloniously  and  burffiariously  break  and  en- 
ter a  dwelling  house,  with  intent  to  commit  the 
crime  of  larceny  therein,  is  insufficient,  in  not 
alleging  an  intent  feloniously  and  burglariously 
to  take  and  carry  away  the  goods  and  chattels 
in  said  house. 

Appeal  from  circuit  court,  Perry  county;  A 
6.  Idayers,  Judge. 

WQliam  Draughn  was  convicted  of  burglary, 
and  appeals.     Reversed. 

McWlllle  &  Thompson,  M.  IT.  Mounger,  and 
Hartfleld  &  McLaurIn,  for  appellant 


TERBAL,  J.    The  Indictment  alleged  "that 

WllUam  Draughn  on  the  day  of  June, 

1895,  did  feloniously  and  burglariously  break 
and  enter  the  dwelling  house  of  Sam  West, 
with  Intent  to  commit  the  crime  of  larceny 
therein,"  etc.  In  the  course  of  the  trial  It 
clearly  appeared  from  the  evidence  of  the  pros- 
ecutor, Sam  West,  that  the  house  broken  into 
was  not  a  dwelling  house,  but  was  a  crib,  and 
the  only  evidence  of  Its  use  was  that  of  West, 
who  said  that  he  lost  some  bacon  out  of  it. 
The  variance  between  the  allegation  of  the 
breaking  into  a  dwelling  house  and  the  evi- 
dence relating  thereto  constitutes  the  first  ob- 
jection of  the  defendant  to  his  conviction. 
The  evidence  arising  from  the  confession  of 
Draughn,  obtained  by  a  promise  not  to  prose- 
cute him,  was  also  objected  to.  In  the  third 
place  the  defendant  complains  that,  before 
West  testified  as  to  the  confessions  of 
Draughn,  he  requested  the  court  to  ascertain, 
apart  from  the  Jury,  whether  the  forthcoming 
confession  was  free  and  voluntary,  or  not, 
which  the  court  declined  to  do;  and  this  ac- 
tion Is  also  complained  of.  These  several  ob- 
jections, we  think,  are  well  taken. 

1.  That  the  court,  before  admitting  the  con- 
fession to  the  Jury,  should  have  examined,  and 
known  that  It  was  free  and  voluntary,  is  held 
by  EUlB  V.  State,  65  Miss.  47,  3  South.  188. 

2.  That  the  flattery  of  hope,  held  out  to  the 
defendant  by  the  promise  of  West  not  to  prose- 
cute him,  vitiated  the  confession  as  evidence, 
Is  announced  in  1  Greenl.  Ev.  (  219. 

8.  That  the  breaking  of  a  crib  or  of  a  smoke 
house  wUl  not  support  the  allegation  of  the 
breaking  of  a  dwelling  house  is  affirmed  by 
Whart.  Am.  Or.  Law  (Bth  Ed.)  {  1611. 

'  The  indictment  Is  bad  In  not  alleging  that 
Draughn  broke  and  entered  the  house  of  West 
with  intent  the  goods  and  chattels  of  West, 
then  in  said  house,  feloniously  and  burglarious- 
ly to  take  and  carry  away.  Whart  Ind.  (24 
Ed.)  S  367,  p.  24& 

The  Judgment  Is  reversed,  the  verdict  Is  set 
aside,  the  indictment  is  quashed,  and  the  de- 
fendant Is  held  to  answer  such  bill  as  may  be 
found  against  him.     Reversed  and  remandeil. 


(77  MlsB.  iw 
STATE  ex  rel.  BOURGEOIS  v.  LAIZER. 
(Supreme  Court  of  Mississippi.    March  6, 1899-) 

BlWrnOH    OONTBBT  —  PbTITIOS  —  AVERMBItTS 
Bo.SD    OF    CONTISTAKT. 

1.  A  petition  alleged  that  the  return  of  the 
election  commissioners,  which  stated  that  relat- 
or received  30  and  his  opponent  31  votes,  was 
false,  and  that  in  fact  three  persons  named, 
who  were  not  qualified  voters,  had  voted,  and 
their  votes  were  counted  for  relator's  oppo- 
nent. Held  sufficient  to  show  that  relator  was 
elected. 

2.  Where  election  commissioners  make  return 
showing  that  one  of  the  contestants  named  was 
elected,  the  other  need  not  offer  to  qualify  er 
give  the  official  bond  as  a  condition  precedent 
to  malring  a  contest 

Appeal  from  circuit  court,  Hancock  county; 
T.  A  Wood,  Judge. 
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Petition  by  tbe  state,  on  the  relation  of  OIna 
M.  BonrgeolB,  against  Edwin  Laizer.  From  a 
Judgment  sustaining  a  demurrer  to  the  peti- 
tion, relator  appeals.    Reversed. 

D.  B.  Seal  and  J.  I.  Ford,  for  appellant 
Bowers,  Challe  &  McDonald,  for  appellee. 

TERRAL,  J.  This  is  a  contest  by  the  re- 
lator, Olus  M.  Bourgeois,  against  Edwin  Lal- 
zer,  for  the  mayoralty  of  the  town  of  Wave- 
land,  Hancock  county.  The  relator  alleges 
that  on  the  first  Tuesday  of  August,  1898,  an 
election  was  held  In  said  town,  at  which  he 
and  Edwin  I^zer  were  opposing  candidates 
for  mayor;  that  said  election  was  duly  held, 
and  that  the  commissioners  of  Section  made  a 
return  to  the  mayor  and  aldermen  of  said 
town,  stating  therein  that  the  relator  had  re- 
ceived 30  votes,  and  Edwin  Laizer  had  re- 
ceived 31  votes,  for  mayor;  that  said  return 
was  false  and  fraudulent,  and  that,  in  fact, 
John  Bafr,  Henry  Meggs,  and  Peter  Meggs, 
who  were  not  qualified  voters  of  said  town, 
bad  voted  for  Laizer,  and  their  votes  had  been 
so  counted  for  him;  that  A.  Zimmerman,  Ed- 
mond  Bourgeois,  Joseph  Iieon  Bourgeois,  Al- 
cide  Ladner,  and  Lncien  Bourgeois,  who  were 
legally  qualified  and  registered  voters  of  said 
municipality,  and  who  offered  to  vote  in  said 
election,  and  who,  if  permitted  to  do  so,  would 
have  voted  for  relator,  were  fraudulently  re- 
fused permission  to  vote  by  the  election  com- 
missioners; that  in  pursuance  of  said  false 
and  fraudulent  return  of  said  election  oommis- 
slonera,  the  said  Edwin  Laizer  intruded  him- 
self Into  the  office  of  mayor  of  said  town,  to 
whl(^  office  the  relator  alleged  himself  to  be 
entitled  if  said  false  and  fraudulent  votes  for 
Laizer  had  been  rejected.  The  defendant  de- 
murred to  the  petition;  the  court  sustained  the 
demurrer;  and  the  relator, appeals.  The  two 
grounds  of  the  danuirer  relied  on  are:  (1) 
The  petition  does  not  distinctly  show  that  the 
rdator  was  elected  to  said  office  of  mayor; 
(2)  tbe  petition  does  not  show  that  tbe  relator 
offered  to  qualify  for  said  office  by  taking  the 
oath  of  office,  and  by  giving  the  required  l>ond. 

1.  We  understand  the  petition  to  allege  that, 
rejecting  the  illegal  votes  counted  for  Laizer, 
the  relator  was  elected  mayor.  That,  certain- 
ly, is  the  fair  import  of  tbe  language  of  the  pe- 
tition. 

2.  We  do  not  think  it  was  necessaryfor  rela- 
tor to  have  taken  the  oath  of  office,  and  to  have 
given  the  official  bond,  or  to  have  offered  to  do 
so,  on  or  before  tbe  day  of  the  commencement 
of  the  term  of  office,  in  order  to  the  making  of 
a  contest  for  his  right  in  the  premises.  Tbe  re- 
turn by  tbe  election  commissioners  of  Laizer, 
as  being  elected  to  tbe  office  of  mayor,  made 
it  unnecessary  for  him  to  make  an  effort  at 
qualifying  for  the  office  until  the  wrong  of  the 
commlssionera  was  corrected.  When  his  right 
to  the  office  is  determinad  in  his  favor,  he  will 
be  allowed  a  reasonable  time  in  which  to  take 
the  official  oath  and  give  tbe  official  bond.  If 
it  be  true,  as  Is  alleged  by  the  relator,  and  as 
18  admitted  by  the  demurrer,  that  the  relator 


was  duly  elected  to  the  office  of  mayor,  and 
that  Laizer  intruded  himself  into  the  office  by 
means  of  the  false  and  fraudulent  returns  of 
the  election  commissioners,  the  relator  has 
made  a  case  for  relief.  Certainly,  the  law  can- 
not i>ermit  such  misconduct  without  affording 
a  remedy  for  the  evil.  The  judgment  is  re- 
versed; tbe  drannrrer  Is  overruled;  and  the 
defendant  la  aJlowed  30  days  to  answer  after 
the  filing  of  the  mandate  in  the  circuit  court 
Reversed  and  remanded. 


HABRIS  T.  PERKINS. 
(Supreme  Court  of  Hississippi.    Feb.  27,  1890.) 

COHTBAOTS— KVIDENCB— DjUBCTION  OF  VSBDIOT. 

In  an  action  for  digging  a  well,  on  an 
Issae  as  to  whether  the  well  supplied  sufficient 
water  for  ordinair  purposes,  four  witnesses  ' 
testified  for  piaintifC  that  water  was  obtained 
hi  sufficient  quantities  to  meet  the  full  capacity 
of  the  pump,  while  a  greater  number  testified 
to  the  contrary.  Held  error  to  give  a  peremp- 
tory instrnction  for  defendant. 

Appeal  from  drcolt  court.  Perry  county;  A. 
O.  Mayers,  Judge. 

Action  by  B.  O.  Harris  agabist  B.  F.  Per- 
kins to  recover  fSOB.lO  for  work  and  labor 
done  and  materials  famished  by  i^aintiff  In 
the  sinking  or  boring  of  a  well  for  defendant. 
The  contract  price  agreed  upon  between  the 
parties  is  averred  to  have  been  70  cents  per 
foot,  and  the  well  is  averred  to  have  been 
sunk  or  bored  433  feet  deep.  Defendant  filed 
a  plea  of  non  assumpsit,  and  gave  notice  that 
he  would  6ffer  proof  to  show  that  by  the  terms 
of  the  contract  the  well  was  to  furnish  for  six 
months  after  completion  a  sufficient  snpply  of 
water  for  defendant's  needs,  30  gallons  a  min- 
ute, and  nothing  was  to  be  paid  unless  It  did 
so,  and  that  tbe  well  was  a  failure,  and  that 
plaintiff  did  not  comply  with  the  contract. 
After  the  evidence  on  both  sides  had  been  in- 
troduced, a  peremptory  instruction  was  given 
by  the  court  for  defendant,  and  plaintiff  ap- 
peals.    Reversed. 

McWlllle  &  Thompson,  fo(  appellant  O. 
H.  Alexander,  L.  Brame,  and  S.  E.  Travis, 
for  appellee. 

WOODS,  C.  J.  It  must  be  conceded  that 
any  reasonable  construction  of  the  contract 
between  the  parties  will  require  a  supply  of 
water  adequate  for  ordinary  purposes,  and  that 
a  finding  of  water,  merely,  will  not  meet  the 
requirements  of  the  contract;  yet  the  Judg- 
ment following  a  peremptory  Instruction,  most 
be  set  aside.  Four  witnesses  testified  for  the 
appellant  that  water  was  obtained  in  sufficient 
quantity  to  meet  the  full  capacity  of  the  pump 
or  nozzle.  Many  witnesses  testified  to  the 
contrary,  and  numerically  the  preponderance 
of  tbe  evidence  was  with  appellee.  But  that 
Is  not  what  Is  meant  in  law  by  the  term  "pre- 
ponderance of  the  evidence."  There  is  vio- 
lent and  irreconcilable  confilct  In  the  evidence, 
and  the  Jury  should  have  been  permitted  to 
pass  on  it     Reversed. 
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McOADOHN  T.  BBOWN. 

(Supreme  Coart  of  Mississippi.    Feb.. 27,  1809.) 
St'RVIVIKO  PaRTNEB  —  RlOHT   TO   LiqoiOATS    Ar- 

FA  IKS. 

Ann.  Code  1892,  |§  19(»-1916.  provides 
that,  vhere  the  surriTinK  partner,  on  being 
dted  by  the  executor  or  administrator  of  a  de- 
ceased partner  to  give  a  bond  for  the  proper 
winding  np  of  the  partnership  affairs,  refuses 
to  do  so,  such  representative  of  the  deceased 
partner  shall,  on  giving  a  like  bond,  have 
the  right  of  winding  op  the  partnership,  but 
such  n^ht  shall  belong  to  the  surviving  partner 
if  he  gives  the  proper  bond.  Hdd,  that  until 
the  appointment  of  an  administrator  for  a  de- 
ceased partner,  and  the  citing  of  the  survivor 
to  give  such  bond,  the  latter  has  the  right  to 
collect  debts  due  the  partnership,  and  to  wind 
np  its  affairs  withont  bond. 

Appeal  from  circuit  conri,  Harrison  county; 
T.  A.  Wood,  Judge. 

Action  by  N.  L.  Brown  against  Harper  Mc- 
Cangbn  in  Justice's  court.  A  Justice's  Judg- 
ment for  defendant  was  reversed  by  the  cir- 
cuit court,  and  defendant  appeals.  Affirm- 
ed. 

W.  O.  Bvons,  Jr.,  Cor  appellant  T.  V. 
Noland,  for  appellee. 

TBBBALk  J.  N.  h.  Brown  sued  Harper 
McCanghn  upon  a  note  executed  by  him  for 
$165.83,  due  Ist  of  September,  1896,  and 
payable  "to  the  order  of  N.  L.  Brown  & 
Son."  McCaughn,  by  way  of  defense,  plead- 
ed on  oath  that  said  plaintiff  had  no  right  to 
maintain  this  suit  in  bis  own  name,  because 
said  N.  L.  Brown  &  Son  was  a  partnership 
composed  of  N.  L.  Brown  and  Albert  Brown, 
end  that  Albert  Brown  died  long  before  this 
suit  was  brought  Brown  demurred  to  the 
plea,  lost  In  the  Justice  court,  appealed  to  the 
circuit,  where  he  bad  Judgment,  and  the  de- 
fendant appeals  here. 

The  defendant  relies  upon  sections  1909- 
1915,  Ann.  Code  1802,  to  maintain  that  a 
surviving  partner,  to  support  a  suit  to  col- 
lect the  debts  due  tbe  partnership,  must  give 
the  bond  required  by  section  1811.  This  coor 
tention  cannot  be  maintained.  These  sec- 
tions of  the  Code  ai^  in  derogation  of  the 
common  law,  and  must  be  strictly  construed. 
At  common  law,  upon  the  death  of  one  of  the 
partners,  the  firm  is  dissolved,  the  legal  title 
to  the  property  of  the  partnership  vested  In 
tbe  snrviving  partner,  all  rights  of  action  be- 
long to  him,  and  he  had  the  exclusive  right 
to  reduce  them  to  possession.  Our  Code  pro- 
visions interfere  with  tbe  common  law  only 
when  there  is  an  administrator  or  executor, 
and  be  has  inventoried  and  appraised  tbe 
partnership  estate,  and  offers  to  give  bond 
for  its  administration,  unless  the  surviving 
partner  shall  choose  to  give  bond  for  winding 
up  the  affairs  of  tbe  partnership.  In  such 
case,  if  the  surviving  partner  refuses  to  give 
tbe  bond  required,  the  administrator  or  ex- 


ecutor may  qtialify  and  administer  the  part- 
nership property;  but  until  an  executor  or 
administrator  is  appointed,  and  appraises  tbe 
partnership  estate,  and  cites  the  surviving 
partner  to  appear  and  qualify,  or  renounce 
his  right,  the  surviving  partner  should  pro- 
ceed to  the  collection  of  the  debts,  and  to 
the  winding  up  of  the  affairs  of  the  partner- 
ship, as  authorized  and  required  by  the  com- 
mon law.  17  Am.  &  Eng.  Enc.  Law  (1st 
Ed.)  1180;  Holman  v.  Nance,  84  Mo.  677; 
Blaker  v.  Sands,  20  Kan.  393. 
Judgment  affirmed.  . 


MTBIGK  T.  NATIONAL  0A8H-REGISTBR 

00. 
(Supreme  Court  of  Mississippi    Feb.  27, 1899.) 
BjCFLavis— Pbofbbtt  kot  im  Fobsbbsiox  oy  Dc- 

rsNDANT. 

Replevin  does  not  lie  to  recover  property 
not  in  defendant's  possession  at  the  time  of 
bringing  the  suit. 

Appeal  from  circuit  court,  Jones  county;  A. 
G.  Mayers,  Judge. 

Replevin  by  the  National  Cash-Register  (?om- 
pany  against  William  Myrlck.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

T.  J.  Hardy  and  B.  A.  White,  tor  appellant 

TEBRAL,  J.  The  National  Oash-Reglster 
Company  sued  William  Myrick  in  replevin  toe 
one  No.  3  cash  registu:.  Myrlck  was  sum- 
moned, and  the  register  was  seized  under  the 
writ  The  platntiff  had  Judgment  and  the  de- 
fendant appeals. 

Wililam  Myrlck  bought  the  register  of  the 
plaintiff  by  a  contract  which  reserved  title  in 
the  sdler  until  the  purchase  price  was  paid. 
The  purchase  price  not  being  paid,  plaintiff 
brought  replevin.  Myrlck  lived  in  Ja^>er 
county,  but  owned  a  store  in  Jones  county,  in 
which  business  the  Xo.  8  register  was  used. 
On  the  8th  of  July,  1897,  Myrick  sold  his  store 
in  Jones  county,  fixtures,  roister,  etc.,  to  his 
wife,  Mrs.  C.  J.  Myrick,  which  sale  was  evi- 
denced by  writing  subscribed  by  William  My- 
rick,  duly  acknowledged,  and  filed  with  the 
chancery  clerk  of  Jones  county  to  be  recorded 
on  tbe  9tb  of  July,  1897.  On  tbe  17tta  of 
July,  1897,  a  levy  under  tbe  writ  of  replevin 
herein  was  made.  It  was  agreed  to  be  a 
fact  tlukt  "Myrlck  bad  never  been  In  the  acr 
tual  possession  of  the  property,  and  that  the 
property  was  in  the  possession  of  R  F.  Willi- 
ford,  who  was  the  agent  of  Mrs.  0.  J.  My- 
rick." In  Griffin  v.  Lancaster,  59  Miss.  340, 
it  is  said:  "It  is  essential  in  replevin  that  the 
defendant  shall  be  in  possession  of  the  prop- 
erty sued  for  at  tbe  time  of  institution  of  the 
suit  and,  if  not  so  brou^t  the  suit  will  be 
dismissed."  The  rule  of  stare  decisis  dis- 
poses of  the  issue  in  this  case.  Reversed  and 
remanded. 
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ANDREWS  T.  KRAMER  et  al. 
(Supreme  Court  of  Mississippi.  Feb.  27,  1899.) 
Etidbncb— Hbs  Inter  Alios  Acta — Jcoombsts. 
In  an  action  to  recover  moneys  paid  by 
plaintiff  to  defendants  for  drafts  sold  by  them 
to  plaintiff,  which  belonged  to  a  third  person, 
to  whom  plaintiff  afterwards  had  to  pay  the 
amount  thereof,  the  record  of  a  justice's  court, 
showing  the  recovery  of  a  judgment  against 
plaintiff  for  the  amount  of  the  drafts  by  such 
third  person,  is  inadmissible,  being  res  inter 
alios  acta. 

Appeal  from  circuit  court,  Clarke  county;  T. 
A.  Wood,  Judge. 

Action  by  S.  H.  Andrews  against'  Lena 
Kramer  and  another.  There  was  a  judgment 
for  defendants,  and  plalntlfT  appeals.  Beyers- 
ed. 

D.  W.  Heidelberg  and  Buckley  &  Halslll, 
for  appellant     W.  T.  Houston,  for  appellees. 

TERRAL,  J.  S.  H.  Andrews  sued  Lena 
Kramer  and  Herman  B.  Kramer,  In  the  sum  o' 
$173.28,  for  money  had  and  received  by  the 
defendants  to  and  for  the  use  of  the  plalntlft. 
It  appeared  from  the  evidence  that  one  of  the 
defendants,  at  the  Instance  of  tbe  other.  In- 
dorsed and  sold  to  Andrews  two  checks,  aggre- 
gating $173.28,  drawn  at  Boston,  Mass.,  by  H.- 
W.  Wadleigh  on  the  North  National  Bank,  and 
payable  to  the  order  of  H.  H.  Kramer.  These 
two  checks  were  cashed  by  Andrews  for  the 
defendant  H.  B.  Kramer,  who  presented  them 
for  that  purpose  at  the  Instance  of  the  other  de- 
fendant, Mrs.  Lena  Kramer;  and,  when  An- 
drews cashed  said  checks,  said  EL  B.  Kramer 
Indorsed  the  name  of  H.  H.  Kramer  thereon, 
and  delivered  them  to  Andrews.  Afterwards 
H.  H.  Kramer  claimed  these  checks  to  have 
been  his  property,  and  sued  Andrews  for  ap- 
propriating them  to  his  use,  and  obtained  a 
Judgment  of  recovery  therefor.  Thereupon 
Andrews  paid  H.  H.  Kramer  the  ralue  of  the 
checks,  and  brought  the  present  suit  to  recover 
of  the  defendants  the  money  he  had  paid  them 
tor  said  checks.  On  the  trial  of  the  case  In 
the  circuit  court  the  evidence  of  H.  H.  Kramer 
and  others  disclosed  the  facts  that  the  two 
checks  were  drawn  by  H.  W.  Wadleigh,  a 
Boston  customer  of  H.  H.  Kramer,  who  oper- 
ated a  tannery  near  Enterprise,  Miss.,  In  pay- 
ment of  two  shipments  of  leather  made  to 
Wadleigh  by  H.  H.  Kramer;  that  these  two 
checks  came  to  the  hands  of  the  defendants, 
H.  B.  and  Lena  Kramer,  and  that  Andrews, 
for  accommodation,  cashed  the  checks  for  H.B. 
Kramer  at  the  Instance  of  Mrs.  Lena  Kramer, 
and  that  H.  B.  Kramer  Indorsed  the  payee's 
name  on  said  checks,  and  delivered  them,  so 
Indorsed,  to  Andrews;  and  that  the  money 
paid  by  Andrews  to  H.  B.  Kramer  came  to 
the  hands  of  Mrs.  Lena  Kramer,  who  appro- 
priated the  same  to  her  own  use.  Besides  the 
evidence,  the  substance  of  which  Is  above  re- 
cited, the  plalntlfF  offered  a  book,  not  Identi- 
fied, purporting  to  be  the  docket  of  H.  B. 
Ward,  a  justice  of  the  peace,  containing  a 
Judgment  for  the  sum  of  said  checks,  and  the 


proceedings  thereto.  In  favor  of  H.  H.  Kramer 
and  against  8.  H.  Andrews.  Hie  evidence 
was  heard  by  the  court,  but  all  of  it  was  ez- 
duded  from  the  jury,  and  they  were  instructed 
to  find  for  the  defendants. 

The  indorsement  of  the  cbedis  by  H.  B. 
Kramer  at  the  Instance  of  Lena  E>amer  was 
an  undertaking  by  them  to  Andrews  that  they 
were  authorized  to  Indorse  said  checks.  They 
thereby  guarantied  or  warranted  to  Andrews  a 
title  to  the  checks;  and  Andrews,  In  seeking 
to  recover  the  money  paid  them  on  said  checks, 
is  merely  calling  on  them  to  make  good  their 
guaranty.  The  judgment  proceedings  before 
Justice  Ward,  between  H.  H.  Kramer  and  S. 
H.  Andrews,  are,  as  to  the  present  defendants, 
res  Inter  alios  acta,  and,  apart  from  any  evi- 
dence that  the  book  was  the  official  record  of 
Justice  Ward,  were  inadmissible  In  evidence; 
bat  the  plalntlfT  had  offered  abundant  evidence 
to  go  to  the  Jury,  and  the  exclusion  of  his  evi- 
dence by  the  court  was  error.  Reversed  and 
remanded. 


<77  Hlsa  15U 
ALBERT  MACKIB  GROCER  CO.  T.  BTRD. 
(Supreme  Court  of  Mississippi.    March  6, 1890.) 

FaYMEXT— RbCBIPTS— EyiDBNCB. 

The  evidence  whether  two  receipts  for  like 
sums,  one  of  which  was  given  on  a  postal-card 
form,  were  duplicates,  or  each  represented  a 
separate  payment,  being  conflicting,  it  was  er- 
ror to  modify  an  instruction  that,  a  receipt 
being  only  prima  fade  evidence  of  payment,  if 
the  one  given  on  the  postal-card  form  was  a 
second  receipt  for  the  same  payment,  for  wliich 
a  receipt  had  already  been  given,  and  that 
only  one  paytaent  was  made,  to  give  credit 
for  the  amount  of  only  one  of  the  receipts, 
by  striking  therefrom  the  words  "given  on  the 
postal-card  form." 

Appeal  from  circuit  court,  Adams  county; 
W.  P.  (Tassedy,  Judge. 

Action  by  the  Albert  Mackle  Grocer  Com- 
pany against  M.  F.  Byrd  in  justice's  court. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
pealed to  the  circuit  court,  where  he  had 
Judgment,  and  plaintiff  appeals.    Reversed. 

Defendant  filed  a  coimterclalm  of  $800, 
claiming  that  appellant  owed  blm  the  differ- 
ence between  the  amount  of  its  claim  and 
the  $300.  The  defendant  appealed  to  the  cir- 
cuit court  from  a  judgment  against  him. 
The  dtf^idant  introduced  two  receipts,— one 
a  postal-card  receipt,  as  follows:  "We  are 
obliged  for  yours  of  8/1  containing  draft 
amounting  to  $300.00,  which  is  placed  to 
your  credit,"  signed  "Albert  Mackle  Grocer 
Co.";  and  another  receipt,  dated  March  2, 
1897,  for  $300.  He  testified  that  he  went  to 
plalntllTs  place  of  business  in  New  Orieans 
on  the  1st  day  of  March,  1897,  and  bought 
some  goods,  and  on  the  same  day  gave  them 
a  draft  on  M.  Levy  &  Son  for  $300;  and  on 
March  2,  1897,  he  went  back,  and  purchased 
other  goods,  and  paid  them  $300  in  cash; 
and  that  the  postal  card  was  a  receipt  for 
the  draft,  and  the  other  receipt  was  for  the 
money  paid  them  on  March  2d;  and   that 
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part  of  tbe  goods  bongbt  were  never  shipped 
to  him  by  plaintiff,  leaving  a  balance  due 
him.  Plaintiff's  evidence  vras  to  the  effect 
that  d^endant,  on  March  2,  1807,  bought 
goods  from  them  amounting  to  1448.95,  and 
gave  them  a  check  or  draft  on  M.  Levy  & 
Son  for  1300,  leaving  a  balance  due,  sued 
for;  and  that  the  salesman  who  waited  on 
defendant  at  that  time  gave  defendant  a  re- 
ceipt for  the  draft,  and  handed  the  draft  to 
the  bookkeeper,  who  wrote  the  postal-card 
receipt,  and  mailed  It  to  defendant,  not  know- 
ing that  a  receipt  had  been  given  by  the 
salesman;  and  that  only  $300  had  been  paid 
by  defendant.  The  second  Instruction,  as 
asked  by  plaintiff,  was  as  follows:  "(2)  The 
court  Instructs  the  Jury  for  the  plaintiff  that 
a  receipt  Is  only  prima  facie  evidence  of  pay- 
ment, and  is  not  conclusive;  and  If,  from  the 
evidence,  the  Jury  believe  that  the  receipt  for 
$300,  given  upon  Its  postal-card  form  by  tbe 
plaintiff  to  the  defendant,  was  a  second  re- 
ceipt given  for  the  same  pajrment  for  which 
a  receipt  had  already  been  given,  and  that 
only  one  payment  of  |300  was  made  by 
said  defendant  to  the  plaintiff,  then  the  jury 
Shall  find  for  plaintiff."  The  court  modified 
this  Instruction  by  striking  out  "given  upon 
Its  postal-card  form."  There  was  a  verdict 
and  Judgment  for  the  defendant  for  tbe 
amount  be  claimed.  From  that  Judgment 
plaintiff  appealed,  its  motion  for  a  new  trial 
having  been  overruled. 

Beed  &  Brandon  and  Brame  &  Brame,  for 
appellant    J.  A.  COinton,  for  appellee. 

WHITFIELD,  J.  This  case  is  a  very  pe- 
culiar one  on  the  facts.  The  testimony  Is 
in  utter,  hopeless  conflict  The  case  turns 
upon  whether  the  receipt  given  upon  the 
postal-card  form  was  an  Independent  receipt, 
—a  secMid  receipt  for  a  second  sum  of  $300, 
—or  whether  It  was  a  mere  duplicate  re- 
ceipt To  this  point  all  the  testimony  ad- 
dresses itself.  Whether  the  language  of  the 
postal-card  receipt  "Yours  of  3/1,  containing- 
draft"  etc.,  refers,  as  counsel  for  appellee 
insists,  to  tbe  date  of  the  draft  or  of  some 
supposed  letter  "containing"  draft,  Is  for  the 
Jury,  and  we  do  not  Intend  to  comment  upon 
that  or  any  other  feature  of  tbe  evidence. 
But  we  tbtaik.  In  tbe  singular  case  made  by 
the  proof,  the  second  Instruction  asked  by  the 
plaintiff  should  have  been  given  as  asked, 
and  that  Its  modification  was  error.  Leav- 
ing the  words  "given  upon  Its  postal-card 
form"  legible,  with  only  a  pencU  mark 
through  them,  may  have  misled  the  Jury. 
Beversed  and  remanded. 


(7t  Mm.   sen 

COPFBK  V.  LOUISVILLB  &  N.  R.  CO. 

(Supreme  Court  of  MississippL    March  6, 1899.) 

Cabkibks— Rules  m  to  Baosaos— VALiniTT. 

1.  A  rule  that  baggage  shall  not  be  checked 

VitU  a  ticket  has  been  procured  is  reasonable. 


2.  A  rule  that  a  baggage  master  shall  not 
receive,  into  the  baggage  room,  baggage  antil  a 
ticket  has  been  procured,  is  unreasonable  and 
void. 

Appeal  from  circuit  court  Jackson  county; 
T.  A.  Wood,  Judge. 

Action  by  C.  C.  Coffee  against  the  Louis- 
ville &  Nashville  Ballroad  Company.  From 
a  Judgment  entered  on  a  verdict  peremptorily 
Instructed  for  defendant,  plaintiff  appeals. 
Beversed. 

Suit  by  appellant  against  appellee  for  dam- 
ages for  ejecting  him  from  its  train  in  July, 
1897.  On  the  trial,  plaintiff's  evidence  show- 
ed that  plaintiff  was  in  Mobile,  Ala.,  and 
went  with  his  satchel  to  the  baggage  master 
of  the  defendant  company  In  that  city,  and 
asked  him  to  check  the  satchel  to  Scranton, 
a  town  on  its  road  in  Mississippi,  and  was 
informed  by  him  that  baggage  could  not  be 
checked  until  a  ticket  was  purchased,  but 
told  him  to  leave  the  satchel  there  until  a 
ticket  was  purchased,  and  that  the  ticket 
office  was  not  at  that  time  open,  but  would 
be  in  time  for  plaintiff  to  get  a  ticket  for  the 
outgoing  train  that  day;  that  plaintiff  went 
back  to  the  baggage  room  in  time  to  get  a 
ticket  and  the  satchel  could  not  be  found 
until  the  train  was  leaving,  and  plaintiff  got 
on  the  train  Just  as  It  was  moving  off,  and 
did  not  have  time  to  get  a  ticket  Plaintiff 
and  a  companion  went  into  a  sleeping  car 
attached  to  the  train,  and  the  conductor 
came  around,  and  asked  them  for  tickets, 
when  plaintiff  explained  to  him  why  he  did 
not  have  a  ticket  whoi  the  conductor  de- 
manded four  cents  a  mile  as  fare  to  Scran- 
ton. Plaintiff  offered  to  pay  the  regular  fare 
of  three  cents  per  mile,  and  this  was  refused 
by  tbe  conductor,  who  demanded  that  plain- 
tiff either  pay  four  cents  a  mile  or  get  off 
the  train.  Plaintiff  then  offered  to  pay  four 
cents  a  mile  to  the  first  station,  and  to  get 
a  ticket  there,  or  pay  the  conductor  enough 
money  to  get  the  ticket  The  conductor  de- 
clined to  accept  that  and  in  a  rude  and  in- 
sulting manner  ejected  plaintiff  from  the 
train  at  a  small  station,  where  there  were  no 
hotel  accommodations.  Plaintiff  then  hired 
a  back  to  convey  him  to  a  town  on  the  Gulf, 
and  there  took  a  sail  boat  to  Scranton.  De- 
fendant pleaded  the  general  Issue,  and  gave 
notice  that  It  would  prove  that  by  Its  rule  a 
passenger  on  Its  trains  who  has  not  procured 
a  ticket  Is  required  to  pay  four  cents  a  mile 
for  his  transportation  thereon.  The  evi- 
dence for  defendant  was  to  the  effect  that  its 
agents  were  not  allowed  to  receive  baggage 
unless  it  was  checked  or  accompanied  by  a 
ticket;  that  trunks  are  left  on  the  platform 
before  they  are  checked,  but  no  small  bag- 
gage, such  as  satchels,  are  so  left;  that  the 
conductor  was  not  rude  or  insulting  to  plain- 
tiff, but  stopped  the  train,  and  plaintiff  got  off 
himself.  Tbe  court  gave  a  peremptory  in- 
struction to  the  Jury  to  find  for  defendant 
From  verdict  and  Judgment  accordingly, 
plaintiff  appealed. 
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Denny  &  Woods,  for  appellant  Gregory 
L.  Smith  and  Blayes  &  Harris,  for  appellee. 

WHIXFIELD,  jr.  The  case  should  have 
gone  to  the  Jury.  A  rule  that  baggage  shall 
not  be  checked  until  a  ticket  has  been  pro- 
cured Is  a  reasonable  regulation  to  prevent 
Imposition  upon  the  company.  But  a  role 
that  a  baggage  master  shall  not  recelye,  Into 
the  baggage  room,  baggage  until  a  ticket 
shall  have  been  procured,  if  there  be  such  a 
rule,  Is  an  imposition  on  the  public,  .unrea- 
sonable, and  void.  It  would  require  intend- 
ing passengers  to  care  for  their  own  bag- 
gage, in  many  situations  that  may  readily  be 
imagined,  where  to  do  so  would  be  entirely 
impracticable.  Svery  reasonable  facility  for 
travel  should  be  afforded  those  who  are  in- 
tending passengers,  and  rules  should  be  so 
framed  as  to  be  Just  In  their  provisions,  alike 
to  the  company  and  the  traveling  public.  As 
to  the  authority  of  the  baggage  master,  see 
Isaacson  v.  Ballroad  C!o:,  91  N.  Y.  28S,  286. 

Reversed  and  remanded. 


(7<  Hiss.  22t) 

LIPSCOMB   V.    STATE. 
(Supreme  Court  of  Missiasipi^.    Feb.  27,  1889.) 

COJITINOAHCa  — ISOAPACIXr  OP  ACCOSBD— JuilT— 
BUMMOtllNa — ColIPBTi:>ICT— SOKKIFFS— DlSQDAL- 
triCATION— Tebms  o»  ConRT  — Commbncemest 
OF  Trial— Evidence  os  Fokmer  Trial— Rioht 

TO  CONVROMT   WlTNEgSES- DTINO  DECLARATIONS 

— Appeai.— Harmless  Bbroe— Objeotioss— Dis- 
CKKTioN  of  Court. 

1.  An  application  for  a  continuance  based  on 
the  physical  or  mental  condition  of  accused  is 
addresmd  to  tiie  discretion  of  the  trial  court. 

2.  An  accused  is  not  entitled  to  a  continuance 
as  for  physical  and  mental  incapacity  simply 
because  his  physician  testifies  to  that  effect. 

8.  Where  accused  applied  for  a  continuance 
on  the  ground  of  physical  and  mental  incapacity, 
it  was  not  revermble  error  for  the  court  to  i^ 
point  a  number  of  physicians  to  examine  him 
and  report  to  the  court  on  oath. 

4.  Const,  i  26,  declaring  it  the  right  of  an  ac- 
cused to  be  confronted  with  the  witnesses 
against  him,  does  not  apply  to  an  application  for 
continuance. 

5.  A  violation  of  the  right  of  an  accused  to 
be  confronted  with  the  witnesses  against  him 
(Const  8  26)  is  not  reversible  error,  where  the 
evidence  of  the  witnesses  who  did  not  confront 
him  is  not  necessary  to  sustain  the  judgment. 

6.  It  is  in  the  discretion  of  the  tnal  court  to 
displace  the  sheriff,  under  Code  1892,  «  82S, 
providing  that  if  the  sheriff  be  interested  in  any 
suit  or  for  other  cause  be  incapable  or  unfit  to 
execute  his  ofiSce  in  any  particular  case,  the 
coroner  shall  act  in  his  stead. 

7.  Code  1892,  {  828,  provides  that  if,  for  any 
cause,  there  be  a  vacancy  in  the  office  of  sheriff, 
"and  no  deputy  to  act  as  authorized  by  law  in 
case  of  the  death  of  the  sheriff,"  or  the  sheriff 
be  a  party  or  interested  in  any  suit,  or  for  other 
cause  incapable  or  unfit  to  execute  his  office  in  a 
particular  case,  the  coroner  shall  act  in  his  stead. 
Section  3079  provides  that  if  a  county  officer 
die,  having  a  deputy,  the  deputy  may  discharge 
the  duties  of  the  office  until  the  vacancy  is 
filled.  Held,  that  when  a  gberiS  Is  living,  and 
disqualified  to  act  in  a  particular  case,  the 
deputy  cannot  act  in  his  stead. 

8.  A  defendant  who  has  had  a  fair  trial  can- 
not complain  that  the  duties  of  a  ministertal 


office  pertaining  thereto  were  performed  by  one 
Iierson  rather  than  another. 

9.  An  objection  that  the  duties  of  a  ministerial 
office  should  be  performed  by  one  person  rather 
than  another  cannot  be  first  urged  on  appeal. 

10.  To  prevent  improper  indneuces  beiog 
brought  to  bear  on  a  special  venire,  the  court 
ordered  the  sheriff  to  submit  the  names  of  the 
deputies  by  whom  the  jurors  were  to  he  sum- 
moned, so  that  they  might  be  submitted  to  the 
state  and  accused  for  objection.  The  state  ob- 
jected to  two  persons  on  the  list,  and  othersi 
were  substituted.  Held,  that  the  course  would 
be  presumed  to  have  been  justified,  the  grouadg 
of  the  court's  action  not  appearing. 

11.  Code  1892,  {  933,  provides  that  "when  the 
trial  of  any  case,  civil  or  criminal,  has  been 
commenced  and  is  in  progress,"  and  the  time 
for  the  expiration  of  the  term  as  fixed  by  law 
arrives,  the  court  may  proceed  with  "such  trial 
or  hearing,"  and  bring  it  to  a  conclusion,  in  the 
same  manner  and  with  the  like  effect  as  if  the 
stated  term  had  not  expired.  Section  1622  pro- 
vides that  words  and  phrases  are  used  in  stat- 
utes in  their  ordinary  meaning,  and  tedmical 
words,  and  phrases  in  their  technical  meaning. 
Hdd  that  as  used  in  section  933,  the  "trial"  of 
a  criminal  case  commences,  not  at  the  later  stage 
when  jeopardy  attaches,  but  at  the  instant  the 
court  enters  on  the  impaneling  of  a  jury  for  an 
investigation  of  the  matters  of  fact  presented  by 
the  pleadings. 

12.  A  witness  for  the  state  on  a  former  trial 
having  died,  the  state  may  prove  his  testimony, 
after  preliminary  proof  of  death,  identity,  etc. 

13.  Deceased,  a  vigorous  young  man  in  cheer- 
ful spirits,  took  wliat  he  supposed  was  a  capsule 
ot  medicine  prescribed  by  defendant  and  in  20 
or  30  minutes  died  in  convulsions,  apparently 
poisoned.  Just  before  the  last  convulsions  he 
requested  u  prayer,  and  said  to  his  wife:  "I  am 
going  to  die.  I  have  to  tell  you  that  [defendant] 
has  killed  me,— has  poisoned  me  with  a  capsule  he 
gave  me  to-night;  that  Q.  has  insured  my  life, 
and  hired  Idefendant]  to  kill  me."  Held,  that 
the  words,  "[defendant]  has  killed  me,— has  poi- 
aoned  me  with  a  capsule  he  gave  me  to-niRUt," 
could  be  separated  from  the  rest  of  the  state- 
ment, and  were  then  admissible  as  being  a  state- 
ment of  facts. 

14.  Accused  cannot  complain  that  evid^ice  was 
given  of  a  matter,  where  he  himself  afterwards 
testified  to  the  very  same  thing. 

16.  A  finding  on  a  motion  for  new  trial  that  • 
Juror  was  not  incompetent  because  of  hostility 
to  accused,  concealed  on  the  voir  dire,  will  not 
be  disturbed  where  the  evidence  is  conflicting. 

.    Appeal  from  circuit  court,  Kemper  county; 
G.  B.  Huddlesbon,  Judge. 

W.  H.  Lipscomb  was  ccHiTlcted  of  murder, 
and  he  appeals.    Affirmed. 

J.  H.  Currie,  J.  H.  Neville,  and  W.  R. 
Harper,  for  appellant.  Wiley  N.  Nash,  Atty. 
Gen.,  John  R.  Dlnsmore,  and  C^hran  & 
Bozeman,  for  the  State. 

THOMPSON,  Special  Judge.  Dr.  W.  H. 
Lipscomb,  a  practicing  physician,  was  Indict- 
ed, jointly  with  one  Guy  Jack,  by  the  grand 
jury  of  Kemper  county,  for  the  murder,  by 
poisoning  of  Charles  T.  Stewart,  a  patient  of 
the  accused.  A  seremnce  was  bad,  and  ap- 
pellant was  tried  at  the  March  term,  1897, 
of  the  circuit  court  of  said  county,  and  coa- 
vlcted  of  the  crime.  From  this  conviction 
he  appealed  to  this  court  and  on  the  19th 
day  of  February,  1898,  the  Judgment  and  soi- 
fence  of  death  passed  upon  him  by  the  court 
below  were  leversed  and  vacated,  and  a  new 
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trial  granted.  The  case  on  Qie  foTmer  ap- 
peal is  reported.  Lipscomb  t.  State,  75  Miss. 
668,  23  South.  210,  230.  The  judgment  of  this 
tribunal  reverfilng  the  first  conrlctlon  'was 
rendered  by  a  divided  court;  two  members 
faTorlDg  a  reversal,  not  because  there  was  a 
want  of  sufficient  evidence  to  support  the 
verdict,  but  because  of  errors  committed  by 
the  circuit  court  in  Its  action  on  Instructions. 
The  other  member  of  the  court  fovored  an 
afiBrmance  of  the  Judgment  then  appealed 
from,  and  of  the  death  sentence,  notwith- 
standing such  errors,  on  the  ground  tiiat  ap- 
pellant was  so  manifestly  guilty,  from  the 
evidence,  of  having  murdered  the  deceased  by 
the  administration  of  poison,  as  to  render  the 
errors  nonreversible  ones.  On  the  first  ajt- 
peal  the  principal  question  discussed  was  that 
of' the  admissibility  of  the  dying  declaration 
of  the  deceased,  which  declaration  was  in 
these  words:  "He  [meaning  the  deceased] 
said  that  he  bad  been  dead,  and  that  he  was 
going  to  die,  and  the  good  iiord  had  sent  him 
back  to  tell  me  [the  witness]  that  Dr.  Lips- 
comb had  poisoned  him  with  a  capsule  he 
gave  him  that  night,  and  Guy  Jack  had  his 
Ufe  Insured,  and  had  hired  Dr.  Lipscomb  to 
kill  him."  One  of  the  Judges  who  beard  the 
cause  was  of  the  opinion  that  the  entire  dec- 
laration was  incompetent;  two  of  them,  that 
parts  thereof  were  competent,  and,  since  the 
only  objection  to  Its  admission  In  evidence  on 
the  trial  then  under  review  was  a  general  one, 
that  the  trial  court  did  not  err  In  allowing  the 
declaration  to  be  given  In  e'rldence  to  the 
Jury.  As  the  case  was  to  be  reversed  and  a 
new  trial  awarded,  the  two  Judges  who  con- 
curred In  the  opinion  that  parts  of  the  dying 
dedartttlon  were  admissible  thought  proper  to 
Indicate  In  their  opinions  which  parts  were  so 
admissible  over  specific  objections  of  the  ac- 
cused, if  made,  and  which  parts  should  be  ex- 
cluded upon  like  objections.  After  the  case 
-was  remanded  It  again  came  on  to  be  heard 
In  the  court  below  at  its  March  term,  ISdS. 
The  accused  (appellant)  made  an  application — 
the  first  one— for  a  continuance  of  the  case; 
averring,  as  cause  why  the  same  should  be 
granted,  that  his  physical  condition  was  such 
that  he  'was  unable  to  undergo  a  trial  at  the 
then  present  term  of  the  court  In  support 
of  this  application  the  accused  and  his  at- 
tendant physician  were  Introduced  as  'wit- 
nesses before  the  court,  and  testified  relative; 
to  the  subject-matter  of  the  application.  At 
the  conclusion  of  this  evidence  the  court  be- 
low, not  being  satisfied  upon  the  question 
then  at  issue,  caused  seven  practicing  physi- 
cians to  examine  the  person  of  the  defendant, 
and  directed  them  to  make,  on  oath,  to  the 
court.  In  writing,  a  report  of  his  physical  con- 
dition. This  was  done;  five  of  the  seven 
pbysiclans  reporting  that  the  accused  was 
able  to  stand  his  trial,  and  two  reporting 
that,  in  their  Judgment,  he  was  unable  to  do 
BO.  The  court  thereupon  overruled  the  ap- 
plication for  a  continuance.  This  was  upon 
tbe  lOtb  of  March,  1898;  and  a  special  venire 


was  then  drawn,  and  the  case  was  set  for 
trial  on  the  15th  of  that  month.  On  the 
morning  of  the  15th  tbe  appellant  renewed 
his  application  for  a  continuance,— or,  rather, 
made  a  second  one,— supporting  the  same  by 
his  affidavit,  In  which  he  averred  that,  be- 
cause of  his  physical  and  mental  condition,  be 
was  unable  to  endure  the  ordeal  of  a  trial,  or 
to  properly  conduct,  or  advise  his  attorneys 
concerning,  his  defense,  and  that  his  infirmi- 
ties had  grown  materially  worse  since  his 
first  application  for  a  continuance  had  been 
denied.  The  court  below  was  not  satisfied 
upon  the  matters  of  fact  thus  presented,  and 
caused  12  practicing  physicians  to  be  Sub- 
poenaed to  appear  before  the  court,  and  11 
of  them  BO  appeared.  The  court  gave  direc- 
tions to  these  physicians  to  examine  the  ac- 
cused, and  report  to  the  court,  In  writing,  (1) 
whether  the  physical  condition  of  the  accused 
enabled  him  to  endure  the  strain  that  would 
necessarily  be  upon  him  during  the  progress 
of  a  trial;  (2)  whether  the  mental  condition 
of  the  accused  enabled  him  to  intelligently 
note  and  pay  that  attention  to  the  develop- 
ment of  tbe  testimony  that  would  be  needful 
to  tbe  administration  of  Justice;  (3)  whether 
the  physical  and  mental  condition  of  the  ac- 
cused enabled  him  Intelllgentiy  to  testify,  if 
he  desired  to  do  so.  In  his  own  behalf.  Nine 
of  these  physicians,  after  making  tbe  exami- 
nation of  the  Accused,  reported  on  oath  to  the 
court,  in  writing,  to  the  effect  that  the  de- 
fendant WHS  physically  able  to  endure  a 
trial,  and  mentally  able  to  advise  his  attor- 
neys and  conduct  his  defense,  and  to  testify  in 
his  own  behalf.  Two  of  the  eleven  dissented, 
and  reported  that  Lipscomb  was  physically 
unable  to  undergo  a  trial,  and  mentally  unfit 
to  Intelligently  give  his  evidence  or  to  protect 
bis  Interest,  should  a  trial  then  be  had.  Tbe 
court,  upon  receipt  of  the  reports  of  the  phy- 
sicians, overruled  the  application- the  second 
one— for  a  continuance.  The  district  attorney, 
In  behalf  of  the  state,  then  moved  the  court 
to  displace  the  sherifT  of  the  county,  because, 
as  was  averred  In  support  of  this  motion,  that 
ofilcer  was  interested  in  tbe  case,  and  an  ac- 
tive partisan  of  the  accused;  and  tbe  motion 
further  asked  the  court  to  make  an  order 
requiring  the  coroner  of  the  county  to  exe- 
cute, do,  and  perform  all  of  the  duties  which 
appertain  to  the  office  of  sheriff  In  the  par- 
ticular case  being  tried.  This  motion  was 
based  upon  section  828,  Code  1892,  which 
section  is  In  words  following:  "If  for  any 
cause  there  be  a  vacancy  In  tbe  office  of 
sheriff,  and  no  deputy  to  act  as  authorized  by 
law  in  case  of  tbe  death  of  the  sheriff,  or 
tbe  sheriff  be  a  party  or  Interested  In  any 
suit,  or  for  otber  cause  be  Incapable  or  unfit 
to  execute  his  office  In  any  particular  case, 
the  coroner  of  the  county  shall,  during  the 
vacancy,  or  in  the  cases  wherein  the  sheriff 
Is  disqualified  or  unfit  to  act  execute,  do  and 
perform  all  the  duties  which  appertain  to  the 
office  of  sheriff.  And  in  every  case  where, 
by  vacancy  or  exception  to  tbe  sheiiff  any 
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writ  Shan  be  delivered  to  the  coroner  to  exe- 
cute, he  shall  do  and  perform  all  things  hy 
virtue  of  such  writ  which  ought  to  be  done 
therewith  and  thereunder;  and  In  case  of  any 
neglect  or  breach  of  his  duty,  such  coroner 
shall  be  subject  to  the  same  penalties  and 
damages  and  to  the  same  proceedings  as  sher- 
ifTs  are  subject  to  in  lilce  cases.  But  the  cor- 
oner shall  not  execute  the  office  of  tax  col- 
lector." Evidence  was  taken  upon  the  mat- 
ter of  fact  so  presented,  at  the  conclusion  of 
wlilch  the  court  sustained  the  motion.  The 
cause  then  came  on  to  be  heard  on  the  motion 
of  defendant  to  quash  the  special  venire  fa- 
cias. The  grounds  upon  which  this  motion 
was  based  grew  out  of  the  following  facta: 
When  the  special  venire  was  drawn,  the  trial 
court  directed  the  sheriff  to  prepare  a  list  of 
bailiffs  or  deputies  whom  he  desired  to  act 
in  serving  the  venire,  and  to  present  the  same 
to  the  court,  so  that  their  names  might  be 
submitted  to  the  attorneys  for  the  state  and 
the  defense,  with  the  view  of  enabling  the 
attorneys  to  malce  objection  to  the  compe- 
tency or  fitness  of  the  persons  named  on  the 
list  to  perform  the  contemplated  service.  The 
sheriff  accordhigiy  made  out  such  list,  and  ren- 
dered the  same  to  the  trial  court,  and  the 
court  submitted  the  list  to  the  attorneys  for 
the  prosecution  and  for  the  defense.  The  at- 
torneys for  the  defense  refused  to  receive  the 
list,  or  to  make  any  suggestions  concerning 
the  persons  whose  names  appeared  thereon. 
The  attorneys  representing  the  state  made  ob- 
jection to  two  of  the  men  named.  The  sheriff 
thereupon  selected  two  other  persons  in  place 
of  those  to  whom  objection  had  been  made, 
and  these  two  persons,  together  with  those  on 
the  original  list  to  whom  objection  Iiad  not 
been  made,  were  by  the  sheriff  appointed  to 
execute  the  venire,  and  they  did  execute  it; 
eiacb  going  to  a  different  part  of  the  county 
to  summon  the  Jurors.  The  court  below  over- 
ruled the  motion  to  quash  the- venire,  and  pro- 
ceeded to  impanel  a  Jury  for  the  trial  of  the 
accused.  Six  Jurors  had  been  examined  by 
the  court,  and  adjudged  prima  facie  compe- 
tent, and  had  taken  their  seats  in  the  Jury 
box,  but  none  of  them  had  been  accepted  by 
the  state,  or  presented  to  or  passed  upon  by 
the  defendant,  when  the  hour  of  6:45  o'clock 
arrived  In  the  afternoon  of  the  last  day  of  the 
March  term,  1888,  of  the  circuit  court  of  the 
county,  as  fixed  by  the  general  statute  pro- 
viding the  times  of  beginning  and  the  dura- 
tion of  the  terms  of  court  in  Kemper  county. 
The  special  venire  in  the  case  and  the  regular 
Jurors  for  the  week  had  been  exhausted;  and 
the  court  thereupon  (basing  its  right  so  to  do 
upon  the  provisions  of  section  933,  C!ode  1892) 
ordered  the  acting  sheriff  to  summon  addition- 
al Jurors,  and  directed  that  such  Jurors  should 
be  present  in  court  on  the  following  Monday, 
March  21,  1898,  to  wUch  day  an  adjournment 
was  ordered.  The  Code  section  is  in  the  fol- 
lowing words:  "When  the  trial  of  any  case, 
civil  or  criminal,  has  been  commenced  and  is 
tn  progress  in  any  court,  and  the  time  for  the 


expiration  of  the  term  aa  prescrfl>ed  by  law 
shall  arrive,  the  court  may  proceed  with  such 
trial  or  hearing,  and  bring  it  to  a  conclusion, 
in  the  same  manner  and  with  the  like  effect 
as  if  the  stated  term  had  not  expired."  When 
the  court  met  on  Monday,  and  when  it  was 
al>out  to  proceed  with  the  examination  of 
Jurors,  the  defendant  moved  the  court  to  dis- 
continue further  proceedings  in  the  cause; 
contending  that  the  statute  above  quoted  did 
not  authorize  further  proceedings,  and  was 
not  applicable  to  the  cause  as  it  then  stood. 
On  the  hearing  of  the  motion  the  minutes  of 
the  court's  proceedings  on  Saturday,  March 
19th,  were  offered  in  evidence,  from  which 
It  appeared  that  during  that  day  the  defend- 
ants in  10  separate  criminal  cases,  who  had 
been  convicted  of  crime,  were  brought  before 
the  court  and  duly  sentenced.  The  last  entry 
on  the  minutes  of  the  court  for  that  day, 
however,  was  one  In  the  cause  now  under  con- 
sideration, adjudging  that  the  court  stand  ad- 
journed until  the  following  Monday  (quoting 
from  the  entry),  "to  conclude  the  hearing  of 
this  cause  commenced  and  in  progress,  not- 
withstanding the  term  of  the  court  prescribed 
by  the  law  has  expired."  The  motion  was  ' 
overruled.  The  examination  of  Jurors  was 
then  proceeded  with,  until  a  full  Jury  waa  in 
the  box  and  was  presented  to  the  accused. 
Thereupon  the  accused  presented  a  special 
plea,  setting  up  the  matter  above  stated,  and 
made  the  basis  of  the  motion  Just  referred  to, 
and  the  plea  concluded  with  a  prayer  that  no 
further  cognizance  be  taken  of  the  cause  at 
that  time.  The  state  demurred  to  the  plea, 
and  the  court  below  sustained  the  demurrer. 
Thereupon  the  Jury  waa  completed,  and  the 
introduction  of  evidence  entered  upon.-  There 
were  several  exceptions  to  the  rulings  of  the 
court  on  the  admissibility  of  evidence  (includ- 
ing the  dying  declaration)  taken  by  the  appel- 
lant We  will  take  notice  of  these  rulings 
after  disposing  of  the  assignments  of  error 
predicated  of  the  other  rulings  of  the  court 
before  mentioned,  to  each  of  which  the  appel- 
lant duly  excepted. 

The  Applications  for  a  Continuance.  We 
find  no  reversible  error  In  the  rulings  of  the 
court  below  denying  the  applications  for  a 
continuance.  Of  necessity,  such  applications, 
based  upon  the  physical  or  mental  condition 
of  the  party  indicted  for  crime,  must,  even 
more  largely  than  ordinary  applications  for 
the  postponement  of  trials,  rest  in  the  discre- 
tion of  the  trial  Judge.  He  has  the  person  of 
the  accused  before  him,  and  the  very  appear- 
ance of  the  party  may  be  considered  by  him 
In  reaching  a  Just  conclusion.  Were  this  oth- 
erwise, the  guilty  would  be  afforded  oppor- 
tunity to  defeat  a  trial  by  feigning  sickness. 
Witnesses  who  are  not  experts,  called  to  con- 
tradict such  pretenses,  could  swear  to  nothing 
save  their  conclusions  from  such  appear- 
ances; and  the  Judge  can  draw  conclusions 
therefrom  aa  well  as  such  witnesses.  Nor 
will  it  avail  anything  In  the  Interest  of  Jus- 
tice to  say  that  because  an  accused  person 
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produces  some  medical  practitioner  who  wQl 
Join  him  In  swearing  that  the  Indicted  party 
Is  physically  Incapable  of  enduring  the  ordeal 
of  8  trial,  or  mentally  Incapacitated  to  prop- 
erly conduct,  or  aid  his  attoineys  In  conduct- 
ing, his  defense,  it  fpllows,  of  course,  a  con- 
tinuance must  be  granted.  The  trial  Judges 
are  presumed  to  be  honest,  impartial,  and 
capable  officials,  and  they  should  be  permitted 
to  exercise  that  discretion  In  such  matters 
which  the  law  Invests  in  them;  and  a  con- 
ylctlon  for  crime  ought  not  to  be  reversed  for 
such  reason  as  that  we  are  considering,  unless 
the  case  be  Indeed  an  extreme  abuse  of  dis- 
cretion, and  such  abuse  must  be  apparent 
from  the  entire  record  of  the  conviction,  look- 
ing at  the  whole  trial  and  Its  results  as  a 
completed  one.  While  we  are  not  prepared 
to  give  Judicial  sanction  to  everything  that 
was  done  by  the  learned  Judge  of  the  court 
below  In  order  to  satisfy  his  mind  of  the  real 
troth  concerning  the  appcllanf  s  mental  and 
physical  condition  before  denying  the  appli- 
cation for  a  continuance,  yet  we  do  not  hesi- 
tate to  adjudge,  looking  at  this  record  as  a 
wbole,  viewing  the  proceedings  In  the  court 
below  from  the  standpoint  of  a  concluded 
trial,  tbat  sound  Judicial  discretion  Is  not 
dhown  to  have  been  abused,  and  that  It  Is 
manifest  that  the  court  below  honestly  and 
Impartially  endeavored  to  adjudge  In  accord- 
ance with  the  very  truth.  We  do  not  think 
the  fact  that  the  Judge  received  the  sworn  re- 
port of  the  physicians  appointed  to  examine 
appellant  constitutes  reversible  error.  It 
would  be  perhaps  better  practice.  In  such 
cases  as  this,  for  the  representative  of  the 
state.  If  he  suspect  the  accused  of  feigning 
Illness  or  temporary  mental  weakness  for  the 
purpose  of  securing  a  continuance,  to  obtain 
the  attendance  of  impartial  physicians  as  ex- 
pert witnesses,  and  demand  of  the  accused 
that  he  submit  to  an  examination  of  his  per- 
son In  the  presence  of  the  court,  and  allow 
•neb  witnesses  to  be  subjected  to  a  cross-ex- 
amination by  the  accused  and  his  counsel.  If 
such  demand  should  be  refused,  and  the  ac- 
cused object  to  such  procedure,  the  refusal 
Itself  would  be  evidence  tending  to  discredit 
th^  facts  upon  which  the  application  for  a  con- 
.  tinnance  was  based,  and,  where  the  court  was 
in  doubt,  would,  we  think,  ordinarily  Justify 
a  discretion  that  the  trial  proceed.  However 
this  may  be,  we  are  surely  of  opinion  that  con- 
tinuances of  criminal  causes,  based  on  the  mat- 
ters ot  fact  averred  in  this  case  as  grounds  for 
thdr  allowance,  are  not  to  be  placed  solely  In 
tlie  power  ot  defendants  and  their  friends, 
«Tai  tboagh  those  friends  be  physicians,  with 
nothing  to  prevent  the  exercise  of  such  power 
save  the  restraining  Influence  of  having  to 
make  oath  to  the  matters  of  fact  dalmed  by 
tbem.  Nor  do  we  think  that  the  reception  by 
tile  court  below  of  the  report  of  the  physicians 
violated  the  constitutional  right  of  the  accused 
to  be  confronted  by  the  witnesses  against  him. 
Sndi  right,  guarantied  by  section  26  of  our 
present  state  constltatlon,  primarily  relates  to 
25Sa— 11 


the  trial  of  tbe  guilt  or  lmx>c«ice  of  the  ac- 
cused. But  even  If  we  concede  that  die  court, 
because  of  the  right  embodied  In  and  guaran- 
tied by  the  constitution,  erred  in  receiving  the 
report  In  this  case,  such  error  Is  not  sufficient 
cause  for  reversing  the  conviction,  since,  as 
we  have  already  said,  we  iure  satisfied  from 
the  record  before  us,  excluding  the  reports  of 
the  physicians,  that  appellant'a  mental  and 
physical  condition  was  such  as  to  deprive  him 
of  any  right  to  a  continuance  because  thereof. 
TtOs  Is  manifest  from  the  skillful  manner  in 
which  his  defense  was  conducted,  and  the 
clearness,  perspicuity,  and  mental  acuteness 
which  characterize  his  own  evidence  delivered 
lu  his  defense. 

Displacing  the  Sheriff.  The  next  question 
for  consideration  Is  the  action  of  the  court  be- 
low In  displacing  the  sheriff,  and  directing  that 
the  coroner  of  the  county,  hi  all  matters  per- 
taining to  this  case,  should  perform  the  duties 
prescribed  by  law  to  be  executed  by  the  sher- 
iff. We  have  already  quoted  In  this  opinion. 
In  connection  with  the  statement  of  facts  ot 
the  case,  the  section  of  the  Code  (section  828) 
under  which  the  court  below  acted.  It  was 
shown  to  the  satisfaction  of  the  trial  judge, 
and  the  court  below  so  adjudged,  that  the  sher- 
iff was  Interested  In  the  result  of  this  cause, 
and  It  cannot  be  seriously  dalmed  here  that 
the  evidence  was  Insufficient  to  Justify  the  ad- 
judication. We  are  of  the  opinion  that  the  evi- 
dence did  Jnstlfy  the  court  below  In  concluding 
that  the  ends  of  Justice  would  most  likely  be 
promoted  by  having  tome  other  person  than 
the  sheriff  to  act  in  his  official  capacity  In  this 
case.  We  think  the  provisions  of  section  828 
of  the  Code  are  wise,  and  that  the  circuit 
Judges  of  the  state  should  be  allowed  to  exer- 
cise a  liberal  discretion  In  their  enforcement. 
The  main  purpose  of  all  proceedings  In  the  se- 
lection of  Juries,  the  care  and  control  of  them 
during  the  trial  of  a  cause,  and  the  prevention 
of  Improper  Influences  being  brought  to  bear 
upon  them  aftor  they  are  Impaneled,  is  to  In- 
sure fair  and  Impartial  trials  of  causes,  and 
honest  verdicts  based  upon  the  real  belief  of 
the  Jurors  as  produced  by  the  evidence  legiti- 
mately and  properly  presented  under  the  direc- 
tion and  control  of  the  court  This  main  pur- 
pose of  all  trials  cannot  more  efficiently  be 
promoted  than  by  the  court  seeing  to  It  that 
the  duties  of  the  sheriff  are  not  left  to  be  per- 
formed by  an  Interested  itersrai,  or  one  for  oth- 
er cause  Incapable  or  unfit  to  execute  such 
duties  In  the  particular  case  being  tried.  Of 
course,  the  power  conferred  by  the  statute  is  a 
delicate  one,  and  should  not  be  exercised  ca- 
priciously, or  without  due  consideration  of  the 
facts  In  the  particular  case,  and  the  rights  of 
the  officer  should  not  be  needlessly  violated. 
But  the  principal  complaint  Is  predicated  of 
the  fact,  not  that  the  sheriff  was  displaced, 
but  that  the  court  below  directed  the  coroner 
to  act,  and  did  not  order  a  deputy  sheriff, 
against  whom  no  personal  disqualification  was 
averred  or  shown,  to  perform  the  duties  of 
sheriff  during  the  trial.    This  contention,  In 
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onr  Jadgment,  !a  baaed  upon  a  misconduBlon 
from  the  statute.  The  words  found  In  the 
section  828,  Code  1892,  "and  no  deputy  to  act 
as  authorized  by  law  In  case  of  the  death  of 
the  sheriff,"  has  no  other  effect  than  to  malss 
the  balance  of  the  section  applicable  to  the 
state  of  case  provided  for  by  another  section 
of  the  Code  (section  SOTO).  Tbla  last  section 
la  in  the  following  words:  "If  any  state  or 
county  officer  shall  die  having  a  deputy,  the 
deputy  may  continue  to  discharge  the  duties 
of  the  office  in  the  name  of  the  deceased  offi- 
cer as  if  he  had  not  died,  until  the  vacancy  in 
the  office  sliall  be  ffiled  according  to  law,  and 
the  official  bond  of  the  deceased  officer  and 
his  estate  shaU  be  a  security  for  the  faithful 
performance  of  the  duties  of  the  office  by  the 
deputy,  who  shall  be  subject  to  ail  the  provi- 
sions of  law  applicable  to  his  principal  in  his 
life-time;  and  the  personal  i^resentative  of 
the  deceased  shall  liave  like  remedy  against 
the  deputy  as  the  decedent  would  have  if  liv- 
ing." The  two  sections  must  be  construed  to- 
gether, and,  80  construing  them,  section  828 
cannot  be  hdd  to  require  the  pegrformance  of 
official  duties  by  a  deputy  sheriff  whose  prin- 
cipal Is  living  and  disqualifled.  But,  again,  if 
the  appellant  had  a  fair  and  impartial  trial, 
.what  right  has  he  to  complain  that  the  duties 
of  the  ministerial  office  pertaining  thereto  were 
performed  by  one  i)er8on,  ratber  than  another, 
if  It  appear,  aa  it  does  in  this  case,  that  notti- 
ing  prejudicial  to  him  or  Ills  rights  was  done 
by  the  person  who  did  in  fact  exercise  the 
functions  of  the  office?  We  think  he  has  none, 
aiid  we  cannot  find  warrant,  In  any  view  of 
the  case,  for  reversing  the  conviction  appealed 
from  because  the  court  required  the  coroner, 
against  whom  nq' objection  was  averred,  to  act 
as  sheriff  during  the  trial. 

Motion  to  Quash  the  Special  Venire.  We 
do  not  find  anything  of  which  appellant  can 
rightfully  complain  in  the  facts  upon  which 
his  motion  to  quash  the  special  venire  was 
based.  It  will  be  noted  that  the  special 
venire  was  drawn  and  process  issued  for  the 
Jurors  before  the  displacement  of  the  sheriff. 
This  process,  therefore,  was  placed  for  exe- 
cution In  the  hands  of  an  officer  who  was 
shortly  thereafter,  upon  an  Investigation  of 
the  truth  of  the  matter,  adjudged  to  be  Inter- 
ested in  the  result  of  this  case.  It  does  not 
appear  how  the  judge  of  the  trial  court,  be- 
fore the  investigation  just  mentioned,  be- 
came advised  of  the  necessity  or  propriety 
of  making  special  effort  to  prevent  improper 
Influences  being  brought  to  bear  on  those 
who  bad  been  drawn  on  the  venire,  but  it 
must  be  remembered  that  the  case  had  been 
tried  once  before.  The  judges  of  our  circuit 
courts  are  men  of  Intelligence,  and  presuma- 
bly have  at  least  ordinary  perceptive  facul- 
ties; and  necessarily  in  the  course  of  a  trial 
many  things  In  the  conduct  of  an  officer  of 
the  court  fall  under  the  observation  of  the 
presiding  judge,  from  which  he  may  natural- 
ly and  properly  draw  conclusions  In  regard  to 
the  bias  of  an  officer  of  the  court,  or  bis 


unfitness  to  act.  In  die  particular  case.  While 
we  think  wisdom  requires  judges  to  be  cir- 
cumspect in  regard  to  the  sources  of  informa- 
tion from  which  they  draw  conclusions,  yet 
the  law  surely  does  not  require  that  a  Judge 
who  Is  thoroughly  convinced  that  the  foun- 
tain of  justice  is  being,  or  is  likely  to  be,  cor- 
rupted, shall  quietly  permit  the  same  to  be 
done,  even  if  his  convictions  arise  alone  from 
personal  observation  of  an  officer's  conduct. 
No  state  of  affairs  more  harmful  to  a  proper 
administration  of  the  law  can  be  conceived 
than  that  In  which  a  presiding  judge  is  de- 
prived of  a  power  so  essential  to  the  impar- 
tiality of  judicial  proceedings  as  the  super- 
vision and  control  of  the  ministerial  officers 
of  bis  court  Certainly  he  would  present  a 
most  pitiable  and  undignified  figure.  If  com- 
pelled to  remain  inactive  while  witnessing  the 
efforts  of  partisan  officials  to  defeat  or  Im- 
pede the  progress  of  justice.  To  quietly  sub- 
mit to  such  malversation  would  be  an  abdica- 
tion of  one  of  the  highest  and  most  Important 
of  judicial  functions,  and  bring  into  contempt 
an  office,  the  honor  and  prestig^e  of  which  Is 
one  of  the  splendid  heritages  of  the  Anglo- 
Saxon  race.  While  we  do  not  mean  to  im- 
pute to  the  sheriff  of  Kemper  county  any- 
thing not  entirely  worthy  of  hla  official 
position,  yet  we  must  in  this  case  presume 
that,  in  ordering  the  sheriff  to  submit  to  the 
court  the  names  of  liis  deputies  by  whom  tbe 
jurors  were  to  be  summoned,  the  judge  did 
not  act  without  reason.  Whether  his  action 
was  predicated  of  observation  of  the  sheriff's 
conduct  In  the  cause,  or  sprang  from  an  ap- 
prehension that  partisan  deputies  might  be 
selected  because  of  the  great  Interest  mani- 
fested by  the  public,  in  either  case  we  see 
nothing  that  was  done  by  the  learned  judge 
who  presided  In  the  court  below  which  could 
wrong  the  appellant  Wbat  was  done,  how- 
ever, demonstrates  to  our  mind  that  the  pre- 
siding judge  was  conscientiously  endeavoring 
to  secure  a  fair  and  impartial  administration 
of  justice.  The  record  doe*  not  disclose,  or 
raise  the  remotest  suspicion,  that  the  sub- 
mission to  the  court  of  the  names  of  persons 
whom  the  sheriff  had  selected  for  appoint- 
ment as  deputies  to  summon  the  jurors,  or 
the  submission  of  them  by  the  court  to  coun- 
sel. In  the  slightest  degree  prejudiced  the 
accused.  So  doing  was  not  calculated  to 
prejudice  his  rights'  And  the  same  can  be 
said  of  the  substitution  by  the  sheriff  of  two 
unobjectionable  persons  in  lieu  of  the  two 
at  first  proposed,  and  to  whom  the  attorneys 
for  the  state  made  objection.  A  speculation 
based  upon  the  Idea  that  the  manner  In 
which  the  sheriff  appointed  his  deputies  who 
did  execute  the  writ  might  In  some  way 
liave  prejudicially  affected  the  rights  of  the 
accused  is  too  theoretical  and  attenuated  to 
be  made  the  basis  for  the  conduct  of  tbe 
practical  affairs  of  life;  and  such  theories,  if 
indulged,  would  be  calculated  to  defeat  the 
administration  of  the  criminal  law.  Besides, 
the  very  terms  of  our  statute  (section  2388. 
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Code  1892)  forbid  that  the  Judgment  appealed 
from  Bhonld  be  reversed  because  of  the  matter 
under  conaideratlon.  It  provides  that  "the 
provisions  of  law  In  relation  to  the  •  •  • 
summoning  *  *  *  of  juries  are  directory 
merely;     and    a    Jury    •    •    •    summoned 

*  *  *  though  In  an  Informal  or  Irregular 
manner  shall  be  deemed  a  legal  Jury  aft»  It 
shall    have    been    Impaneled    and    sworn. 

•  •    •» 

Prolongation  of  the  Term  of  the  Court 
The  court  below,  late  In  the  afternoon  of 
Saturday,  the  last  day  of  the  regular  term  of 
the  circuit  court  of  the  county  as  fixed  by  the 
general  statute,  acting  under  the  provisions 
of  section  933,  Code  1892,  already  quoted, 
adjudged  that  the  hearing  of  the  cause  bad 
beat  commenced,  and  could  not  be  completed 
before  the  end  of  that  day,  and  adjourned 
until  the  following  Monday  for  the  purpose 
of  then  completing  the  trial.  It  will  be  re- 
membered that  six  jurors  had  been  declared 
competent  by  the  court,  and  had  taken  their 
places  In  the  jury  box,  although  none  of  them 
had  been  accepted  by  the  state;  and,  of 
course,  they  had  not  been  presented  to  or 
accepted  by  the  accused.  When  the  court 
met  on  Monday,  the  accused  (appellant),  by 
a  motion  to  discontinue  proceedings,  and 
afterwards  by  a  special  plea,  raised  the  ques- 
tion whether  the  trial  or  hearing  of  the  cause 
bad  been  commenced  and  was  in  progress, 
within  the  meaning  of  section  933,  Code  1892, 
at  the  stage  of  proceedings  reached  when  the 
court  adjoomed  on  Saturday.  The  court  be- 
low decided  adversely  to  appellant,  and  the 
question  thus  raised  is  now  to  be  consid- 
ered by  ns;  and,  of  course,  the  consideration 
Involves  the  construction  of  the  statute.  The 
states  of  Indiana  and  North  Carolina  have 
statutes  substantially  like  our  own  now  un- 
der consideration,  but  we  have  found  no  aid 
from  the  judicial  decisions  of  those  states 
construing  their  statutes  more  helpful  in  the 
solution  of  the  question  before  us  than  oar 
own  decisions  hereinafter  cited. 

At  a  very  early  day  in  the  history  of  the 
English  law  it  was  resolved  by  the  barons 
of  the  exchequer  that  for  the  sure  and  true 
Interpretation  of  the  statutes  four  things  are 
to  be  considered,  and  the  learned  of  all  suc- 
ceeding ages  have  approved  the  wisdom  of 
the  resolution.  These  four  things  are  (1)  the 
old  law,  (2)  the  mischief,  (3)  the  remedy,  and 
(4)  the  reason  of  the  remedy.  It  is  sufficient 
to  say  of  the  old  law  that,  before  the  adc^tlon 
of  tiie  statnte  under  consideration,  the  ex- 
piration of  file  t»m  as  fixed  by  the  general 
statute,  no  matter  what  stage  of  proceedings 
bad  been  reached  in  any  cause,  absolutely 
and  of  legal  necessity  terminated  the  power 
of  the  court  to  proceed.  The  mischief  sought 
to  be  remedied  by  the  statute,  the  true  in- 
terpretation of  which  we  now  seek,  we  think 
was  this:  The  old  law  left  It  within  the 
power  of  the  litigant  who  feared  adverse 
judgment,  'by  dilatory  proceedings  after  a 
trial  had  been  began,  to  escape  the  conse- 


quences of  such  Judgment  being  then  ren-. 
dered;  and  that,  too,  after  the  public  had 
incurred,  in  many  instances,  practically  all 
the  expense  that  a  completed  trial  would 
have  imposed.  The  mischief  sought  to  be 
remedied  was  not,  as  argued  before  us,  that 
pwsons  Indicted  for  crime,  and  whose  trials 
had  been  begun,  so  that  jeopardy  had  at- 
tached, could  escape  all  danger  of  ever  be- 
ing convicted  by  delaying  the  trial  nntU  the 
end  of  the  court,  because  it  was,  under  the 
old  law,  adjudged  that  the  expiration  of  the 
term  necessitated  a  discharge  of  the  jury, 
and  under  such  state  of  facts  an  accused 
coald  not  dalm  protection  from  another  trial 
under  the  constitutional  provision  that  no  per- 
son's life  or  liberty  should  be  twice  placed 
in  jeopardy  for  the  same  offense.  State  v. 
Moor,  Walk.  (Miss.)  134;  Price  v.  State,  36 
Miss.  531;  Josephine  v.  State,  39  Miss.  613. 
It  was  also  urged  in  the  arguments  in  be- 
half of  appellant  that  the  hearing  or  trial  of 
a  cause,  within  the  meaning  of  the  statute, 
could  never  be  considered  as  having  been  com- 
menced In  a  criminal  cause  until  the  accused 
was  placed  In  jeopardy,  under  the  authorities 
construing  the  constitutional  provision  as  It  ex- 
isted in  this  state  at  the  first  adoption  of  the 
statute  In  1880;  In  fact,  it  was  argued  that  the 
beginning  of  a  trial  and  the  attaching  of  jeop- 
ardy were  coincident;  and  it  was  further  con- 
tended that  the  impaneling  of  a  jury  was  a 
proceeding,  the  object  of  which  was  to  select 
the  triors  of  the  accused,  and  that  a  bearing  or 
trial  of  a  cause  could  not.  In  the  nature  of 
things,  be  begun  until  th^  triors  had  been  se- 
lected, and  something  thereafter  done,  some 
step  taken,  before  such  triors,  in  the  nature 
of  a  direct  Investigation  of  the  issue  presented 
by  the  pleadings.  These  arguments  are  not 
without  force,  and  we  have  given  them  due 
and  careful  consideration.  We  find,  under  the 
better  authorities,  that  the  point  of  time  at 
which  jeopardy  was  determined  to  have  at- 
tached was  when  a  jury  had  been  Impaneled 
and  sworn  to  try  the  accused  upon  the  crim- 
inal charge.  Jeopardy  therefore  attached  be- 
fore, but  ordinarily  immediately  preceding,  the 
taking  of  any  step  in  the  nature  of  a  direct 
investigation  Into  the  truth  of  the  charge.  If, 
therefore,  we  accept  the  Instant  of  time  at 
which  Jeopardy  attached  as  being  the  point  In 
procedure  when  the  hearing  or  trial  is  to  be  re- 
garded as  begun,  we  fix  a  time  before,  though 
ordinarily  immediately  before,  any  step  Is  tak- 
en in  the  nature  of  a  direct  investigation  of  the 
truth  of  the  charge;  and  such  a  conclusion  is 
confronted  with  the  apparently  logical  objec- 
tion that  at  such  point  In  the  proceedings  noth- 
ing had  been  done  except  to  get  ready  to  enter 
upon  the  hearing  or  trial.  And  yet,  under  the 
logic  of  previous  adjudications  of  this  court,  if 
not  the  decisions  themselves,  construing  the 
statute,  the  correctness  of  which  we  do  not 
doubt,  we  are  bound  to  hold  that  a  hearing  or 
trial  of  a  criminal  cause  is  begun  at  some  point 
not  later  in  the  procedure  than  that  at  which 
jeopardy  is  held  to  attach;  and  we  must  hold. 
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therefore,  that  the  hearing  or  trial  commences 
before  any  step  is  taken  In  a  direct  Inquiry 
into  the  truth  of  the  charge.  We  do  not  doubt 
but  that,  under  the  decisions  of  this  court 
above  referred  to,  were  our  constitutional  pro- 
Tision  on  the  subject  of  jeopardy  the  same  as 
in  1880,  when  the  statute  was  first  adopted,  the 
discharge  of  a  Jury,  Impaneled  and  sworn  to 
try  an  accused  upon  a  criminal  charge  at  or 
immediately  preceding  midnight  of  the  last 
day  of  the  term  of  the  court  as  fixed  by  the 
general  statute,  instantly  upon  swearing  the 
Jury,  and  before  any  other  step  whatever  was 
taken,  would  Just  as  effectually  entitle  the 
accused  to  a  discbarge  as  the  defendants  were 
entitled  to  be  discharged  in  the  cases  of  Whit- 
ten  T.  State,  61  Miss.  717,  and  (If  his  plea  were 
true)  Hehn  v.  State,  66  Miss.  537,  6  South. 
322.  The  question  then  presents  Itself,  if  we 
are  to  fix  upon  a  time  in  procedure  anterior  to 
any  step  In  the  direct  Investigation  of  the  ques- 
tion of  fact  presented  by  the  pleadings,  does 
the  language  of  the  statute,  "when  the  trial 
or  hearing  of  any  cause,  dvll  or  crhnlnal,  has 
been  commenced,  and  Is  In  progress,"  require 
us  to  fix,  or  Justify  us  In  fixing,  upon  the  point 
In  procedure  immediately  preceding  such  a  di- 
rect investigation?  Did  the  legislature  so  In- 
tend? It  must  be  presumed,  unless  the  terms 
of  the  statute  forbid,  that  the  legislative  reme- 
dy for  the  mischief  was  intended  to  be  efficient. 
Unless  the  very  words  of  the  statute  require  it, 
we  would  not  be  Justified  in  concluding  that 
the  legislature  Intended  to  relieve  the  public 
treasuries  from  the  unnecessary  burdens  impos- 
ed by  abortive  trials,  when  the  failure  to  com- 
plete them  was  caused  by  the  expiration  of 
the  term  of  the  court  under  the  general  stat- 
ute, and  yet  so  confine  and  narrow  the  relief 
as  to  leave  a  large  proportion  of  such  burdens 
still  to  be  borne  by  the  taxpayers.  No  reason 
can  be  given  why  the  statute  ought  not  to  be 
broad  enough  to  authorize  the  continuance  of 
a  hearing  or  trial,  where,  as  In  this  case,  a 
large  number  of  Jurors  have  been  summoned, 
and  much  time  has  been  spent  In  an  effort  to 
Impanel  a  Jury,  as  well  as  one  in  which  a  Jury 
has  been  Impaneled  and  sworn.  Extreme 
cases  not  only  test  principles,  but  their  consid- 
eration is  sometimes  useful  to  guide  the  mind 
In  reaching  correct  conclusions  concerning 
statutes.  Suppose  that  appellant's  crime  were 
so  heinous  as  to  have  attracted  the  attention  of 
the  entire  people  of  the  county,  and  let  us  sup- 
pose that  on  the  first  day  of  the  term  of  the 
court  at  which  his  case  was  called  for  trial 
the  Impaneling  of  a  Jury  was  entered  upon, 
and  that  after  continuous  efforts  to  get  a  Jury 
only  11  Jurors  had  been  accepted  when  mid- 
night of  the  last  day  of  the  term,  as  provided 
by  the  general  statute,  arrived ;  would  not  the 
case  be  within  the  mischief  sought  to  be  reme- 
died by  the  section  of  the  C!ode  under  consid- 
eration, and  should  the  enormity  of  the  crime 
be  permitted  to  aid  the  criminal's  efforts  to 
escape  punishment,  by  rendering  It  Impractica- 
ble to  bnpanel  a  Jury  within  the  time  pre- 
scribed for  the  duration  of  the  term  of  court  by 


the  general  statute?  We  cannot  think  that 
the  legislature,  while  endeavoring  to  remedy 
the  evils  arising  from  abortive  trials.  Intended 
that  such  a  case  as  we  have  supposed  should, 
by  reason  of  Its  enormity,  be  without  the  scope 
of  the  remedial  statute.  If  such  a  case  be 
within  the  statute,  then  the  case  actually  be- 
fore us  is  not  without  the  purpose  and  Intent 
of  Its  provisions.  Do  the  terms  of  the  statute 
exclude  the  case  supposed,  or  the  actual  case 
before  us,  from  Its  operation?  It  cannot  be  de- 
nied, without  doing  violence  to  the  plain  lan- 
guage of  the  statute,  that  the  words  "trial" 
and  "bearing,"  as  used  in  the  section,  relate 
alike  to  civil  cases  and  to  criminal  cases.  We 
think  the  statute  was  enacted  by  the  legisla- 
ture without  reference  to  the  technical  begin- 
nings of  trials  as  affected  by  the  question  of 
Jeopardy.  The  use  of  the  term  "trial  or 
hearing"  invves  that  something  more  than— 
something  in  addition  to— technical  beginnings 
of  trials,  as  construed  by  the  courts  In  dealing 
with  the  constitutional  provision  on  the  subject 
of  Jeopardy,  was  in  the  legislative  mind;  oth- 
erwise, the  words  "or  hearing"  can  be  given 
no  force  or  meaning  whatever.  There  is  no- 
Just  or  proper  analogy  or  connection  between 
the  statute  and  the  subject  of  Jeopardy.  The 
CSode  itself  furnishes  a  statutory  rule  for  con- 
struing its  provisions,  which  must  not  be  over- 
looked, and  It  Is  in  these  words:  "All  words 
and  phrases  contained  In  the  statutes  are  used 
according  to  their  ordinary  and  common  ac- 
ceptation and  meaning;  but  technical  words 
and  phrases  according  to  their  technical  mean- 
tag."  Code  1892,  i  1522.  The  words  "hear^ 
Ing"  and  "trial"  in  the  statute  under  considera- 
tion are  not  technical,  we  think,  as  there  used. 
We  must  therefore  construe  them  according  to 
their  ordtaary  and  common  acceptation  and 
meaning.  The  best  thought  that  we  are  ena- 
bled to  give  to  the  question  has  led  us  to  con- 
clude that  a  trial  Is  commenced,  within  the 
meaning  of  the  statute,— construtag  Its  terms 
according  to  their  ordinary  and  common  ac- 
ceptation and  meaning,— when  all  dilatory  pro- 
ceedings have  been  disposed  of,  and  when  all 
ordinary  efforts,  the  object  of  which  is  to  pre- 
vent a  trial,  have  been  taeffectually  exhausted, 
and  the  cause  Is  called  for  tr}al,  and  nothing 
remains  to  be  done  except  to  proceed  thereta. 
We  conclude,  therefore,  that  the  court  below 
did  not  err  in  overruling  the  motion  of  appel- 
lant, made  on  Monday  morning,  to  discontinue 
proceedings;  nor  did  it  err  In  sustaining  the 
demurrer  of  the  state  to  appellant's  special 
plea.  The  case  of  State  v.  Fancoast,  5  N.  D. 
514,  67  N.  W.  1052,  cited  by  counsel,  ta  so  far 
as  concerns  any  question  properly  before  that 
court.  Is  not  In  conflict  with  our  conclusion, 
although  some  expressions  of  the  North  Dakota 
court  are  seemingly  adverse  to  our  Judgment; 
but  even  these  expressions  are  tentative,  and 
are  limited  to  the  meaning  of  the  words  "at 
any  time  before  the  trial  Is  begun,"  as  used  In 
a  statute  of  tbat  state  on  the  subject  of  a 
change  of  venue.  Like  ourselves,  the  court 
was  endeavoring  to  ascertain  the  meantag  of 
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words,  not  generally,  bat  aa  nsed  In  a  particn- 
lar  statute. 

That  we  may  not  be  misunderstood,  we 
add  that,  in  onr  opinion,  the  mere  snmmon- 
Ing  of  a  8i>eclal  venire,  even  after  the  over- 
mllng  of  an  application  for  a  continuance, 
in  a  criminal  case,  would  not  be  the  com- 
mencement of  a  hearing  or  trial  of  a  cause, 
within  the  meaning  of  the  law,  because  such 
a  case  would  not  be  within  the  ordinary  ac- 
ceptation and  meaning  of  the  terms  used  in 
the  statute;  but  the  bearing  or  trial  of  a 
cause  is  commenced,  within  the  meaning  of 
the  statute,  just  aa  soon  as,  but  not  before, 
the  court  enters  upon  the  impaneling  of  a 
jury  for  the  trial  of  the  matters  of  fact  pre- 
sented by  the  pleadbigs.  This  construction, 
we  think,  is  the  true  Interpretation  of  the 
■tatnte.  It  neither  enlarges  Its  scope  beyond 
legislattre  intent,  nor  unduly  narrows  the 
meaning  of  its  terms. 

Bullngs  Ml  Evidence.  We  have  carefully 
OHisidered  each  of  the  aasignmentB  of  error 
bringing  In  review  the  several  rulings  of 
the  court  in  the  admission  or  rejection  of 
evidence  during  the  trial  to  which  the  appel- 
lant objected  and  excepted,  and  do  not  find 
Teversible  error  in  any  of  them.  We  deem 
it  necessary  to  mention  only  a  part  of  these 
mlings;  the  objections  to  those  not  adverted 
to  being,  in  our  opinion,  wholly  without 
merit  After  the  first  trial  of  the  accused, 
and  before  the  one  now  under  review,  a 
material  state's  witness  died.  Uiwn  the  last 
trial  the  state  was  permitted  to  prove  what 
the  deceased  witness  bad  testified  on  the 
former  trial,  after  ample  inrellmlnary  proof 
of  his  death.  Identity,  etc.  This  waa  not  er- 
ror. While  the  exact  question  here  present- 
ed waa  not  then  before  the  court,  the  cor- 
rect role  on  the  subject  waa  announced  in 
Owens  T.  State,  63  Miss.  4S0.  Two  of  us 
think  the  court  below  did  not  err  in  its  rul- 
ings on  the  dying  declaration.  We  all  coni- 
cur  that  it  did  not  commit  reversible  error, 
because  the  appellant  himself  introduced  the 
entire  declaration.  The  circuit  court  con- 
formed exactly  to  the  views  of  a  majority 
of  the  memliers  of  tills  court,  as  announced 
in  their  ophiions  delivered  on  the  former  ap- 
peal in  this  cause.  The  members  of  fhe  court 
remain  of  the  same  opinion  touching  the  dy- 
iFg  declaration  as  held  by  them  when  the 
case  was  first  before  us.  In  the  last  trial, 
specific  objection  waa  made  to  each  part  of 
the  declaration,  and,  as  we  have  just  said, 
the  court  below  ruled  on  such  objections  in 
conformity  to  the  views  of  a  majority  of 
the  members  of  this  court  After  such  rul- 
ings, most  likely  upon  the  idea  tliat  the  ex- 
cluded parts  of  the  declaration  characterized 
and  mollified  the  effect  of  the  parts  which 
were  held  to  be  admissible,  the  appellant 
himsdf  offered  In  evidence,  and  was  perm3t- 
ted  io  prove,  the  entire  dying  declaration. 
Thia  court  did  not  decide,  when  the  case  was 
first  before  ua,  that  this  was  improper.  In 
fact,  a  majority  held  that,  under  a  general 


objection  by  appellant,  the  court  did  not  err 
in  admitting  the  entire  declaration.  Shortly 
after  the  death  of  Stewart,  a  witness  (Dr. 
Moblo:)  Informed  appellant  of  the  death,  and 
of  the  fact  that  the  wife  of  the  deceased 
had  accused  appellant  of  mnrderhig  her  hus- 
band. Upon  the  trial  this  witness  was  asked 
by  the  attorney  for  the  state:  "What  was 
the  accusation  made  by  Mrs.  Stewart  as  to 
who  killed  her  husband,  which  you  after- 
wards imparted  to  Dr.  Upscomb?  What  was 
the  accusation?"  To  this,  ai^ellant  object- 
ed, and  the  court  overruled  his  objection,  and 
the  question  was  answered  by  the  witness. 
We,  however,  find  ourselves  relieved  from 
the  necessity  of  deciding  the  question  thus 
presented,  because  the-  record  discloses  that 
the  appellant  himself  afterwarda  testified  to 
the  very  matters  of  fact  to  which  Mohler 
was  permitted  to  testify. 

Instructions.  The  court  below  did  not  err 
in  granting  the  Instructions  given  for  the 
state,  or  in  refusing  those  asked  by  the  de- 
fense, to  which  our  attention  la  called  by 
the  assignments  of  error. 

The  Juror  Davis.  The  only  remaining 
question  for  our  consideration  arises  from  the 
evidence  offered  on  the  motion  for  a  new 
trial  toucliing  the  qualiflcationa  of  the  juror 
Davis.  The  juror  was  unquestionably  com- 
petent, according  to  the  facts  developed  by 
his  voir  dire  examination,  and  he  was  ac- 
cepted by  the  parties.  After  the  verdict  the 
accused  made  affidavit  that  he  had  been  in- 
formed, since  the  rendition  of  the  verdict  of 
certain  facta  which  rendered  the  juror  not 
only  incompeisnt,  but  actually  hostile  to  the 
appellant,  when  he  entered  the  jury  box. 
It  Is  to  be  noticed  that  wliile  appellant's 
affidavit  avers  that  the  matters  of  fact  were 
nniuiown  to  his  counsel,  yet  one  of  the  coun- 
sel made  an  affidavit  to  maintain  a  different 
ground  of  the  motion  for  a  new  trial,  and 
did  not  make  oath  ttiat  he  was  personally 
unaware  of  the  facts  averred  by  his  client 
concerning  the  juror  at  the  time  he  waa  ac- 
cepted aa  such.  This  circumstance  is  not 
without  weight  in  a  case  like  this,  whoe, 
atba  verdict,  the  Integrity  and  competency 
of  a  juror  are  in  issue,  and  the  evidence  on 
such  issue  is  confiicting.  The  testimony  of 
one  man  that  another  Is-  without  knowledge 
of  a  fact  concerning  a  third,  if  not  in  its 
nature  hearsay,  is  at  least  akin  to  it  and  is 
weak  and  incoiuilatf  ve  evidence^  The  author- 
ities require  that  the  accused  and  his  coun- 
sel shall  both  have  been  ignorant  at  the 
time  of  Ills  acceptance  of  the  facts  which 
render  a  juror  incompetent  in  order  that  the 
verdict  be  vacated  because  thereof,  and  it 
has  been  decided  by  this  court  that  the  affi- 
davit of  both  the  defendant  and  the  counsel 
to  such  want  of  knowledge  la  necessary. 
Brown  v.  State,  00  Miss.  447.  But  aside 
from  this,  the  great  weight,  if  not  the  en- 
the  current,  of  authority,  is  to  the  effect  that 
the  finding  of  the  court  of  original  jurisdic- 
tion on  the  question  we  are  now  consider- 
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Ing,  denying  a  new  trial,  will  not  be  dis- 
turbed where  the  evidence  touching  the  com- 
petency and  Integrrlty  of  a  Juror  la  conflict- 
ing. We  think  that  the  weight  of  the  evi- 
dence In  this  case  established  the  Integrity 
and  competency  of  Davis,  and  that  the  court 
below  properly  and  correctly  denied  the  mo- 
tion for  a  new  trial.    Judgment  affirmed. 

WOODS  and  TEBRAL,  JJ.,  being  disquali- 
fied, R.  H.  THOMPSON  and  L.  W.  MAGRU- 
DER  were  commissioned  as  special  judges 
la  their  places. 


HEIDELBERG  t.  TAYLOR  et  al. 

(Supreme  Court  of  Mlssiggippl.    March  6,  1899.) 

Sdit  on  Note— Pbrvokhascb  ov   CktMorrioNS — 

Plbadino. 

A  bill  to  recover  on  a  note  given  In  pay- 
ment of  land,  but  not  payable  until  title  was 
perfected,  containing  no  allegation  that  the  title 
18  perfect,  is  demurrable. 

Appeal  from  chancery  court,  Jasper  county; 
N.  0.  Hill,  Chancellor. 

Action  by  James  A.  Taylor  and  another 
against  W.  L  Heidelberg.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

In  1894  James  and  B.  B.  Taylor  sold  to  W. 
I.  Heidelberg  a  tract  of  land  In  Jasper  coimty 
for  the  sum  of  $1,000.  $436.20  of  this  amount 
was  paid  at  the  time  of  the  sale,  and,  a  short 
time  after  this,  appellant  executed  his  promis- 
sory note  for  $563.80,  the  balance  due  on  said 
contract  In  1898  appellees  filed  their  bill 
In  chancery  against  appellant  to  recover  on 
the  promissory  note  executed  by  appellant, 
alleging  that  they  had  a  vendor's  lien  on  said 
lands  for  said  sum;  the  said  sum  being  the 
porchase  money  due  for  said  lands.  Appe- 
lant demurred  to  this  bill  on  the  ground, 
among  others,  that,  as  the  sum  of  money 
named  In  this  note  was  not  to  be  paid  until 
the  title  to  the  land  was  made  perfect,  with- 
out an  allegation  In  the  bill  that  the  title  was 
perfect  the  bill  is  demurrable.  The  demurrer 
was  by  the  chancellor  overruled,  and  defend- 
ant appealed. 

D.  W.  Helddberg,  for  appellant  Hardy 
&  Howell,  fbr  appellees. 

WHITFIELD,  J.-  Affirmed  (see  Mclndoe 
T.  Morman,  7  Am.  Rep.  96)  and  remanded, 
with  leave  to  answer  In  30  days  after  mandate 
filed  below, 

TERRAL,  J.,  took  no  part  In  this  decision. 


(76  Miss.  360) 

ILLINOIS  CENT.  R.  CO.  v.  McCALIP. 
(Supreme  Court  of  Mississippi.    Feb.  27,  1899.) 

Railboaos  —  AociDBNT  AT  Caossiiia  —  Baokiko 
Tkai:ib. 
Under  Code  1892,  |  3549,  authoriEing  a  re- 
covery by  "the  party  injured,"  witlun  50  feet 


of  a  passenger  depot  by  backing  trains  moving 
faster  tlian  3  miles  an  hour,  a  person  injured 
by  such  a  train  while  driving  a  team  across 
the  track  may  recover. 

Appeal  from  circuit  court  Lincoln  county; 
Robert  Powell,  Judge. 

Action  by  Fielding  Mc<3aUp  against  the 
Ullnols  Central  Railroad  (Company  to  recover 
damages  for  injuries  alleged  to  have  been 
sustained  by  the  failure  of  the  said  railroad 
company  to  comply  with  the  requirements  of 
Code  1892,  S  3549.  McGalip  was  driving  a 
team  of  oxen  attached  to  a  wagon  along  a 
public  street  In  the  city  of  Brookhaven, 
which  street  runs  east  and  west  across  the 
track  of  appellant  which  runs  north  and 
south.  The  depots  are  situated  opposite  each 
other.  The  freight  depot  Is  on  the  east  side 
of  the  tracks,  and  the  passenger  depot  on  the 
west  side.  While  attempting  to  cross  said 
railroad  track  at  the  north  end  of  said  de- 
pots, an  engine,  attached  to  some  freight 
cars,  backing  southward,  struck  the  wagon, 
and  McCallp,  in  jumping  from  his  wagon  to 
avoid  the  collision,  was  struck  by  a  car, 
causing  him  to  fall  violently  to  the  ground, 
from  which  fall  he  sustained  painful  Inju- 
ries. At  the  trial  in  the  court  below  a  ver- 
dict was  rendered  in  favor  of  the  plaintiff, 
and  defendant  appeals.    Affirmed. 

Mayes  &  Harris  and  HcWillle  &  Thomp- 
son, for  appellant  Cassedy  &  Cassedy,  for 
appellee. 

WOODS,  0.  J.  The  evidence  before  us  sat- 
isfies us  that  the  appellee  has  made  a  case 
within  the  letter  and  spirit  of  Code  1892,  } 
3549.  There  is  no  other  statute  governing 
Injuries  Inflicted  by  backing  trains,  and  we 
cannot  conceive  bow  a  person— intending 
passenger,  idler,  or  tramp— lounging  about 
the  depot  grounds,  and  within  50  feet  of  a 
passenger  depot  might  recover  for  an  injury 
suffered  by  the  railroad's  failure  to  comply 
with  the  requirements  of  this  statute,  if  he 
had  merely  negligently  wandered  into  the 
street  where  this  accident  occurred,  and  yet 
a  citizen  engaged  in  his  ordinary  and  lawful 
business  may  not  recover  under  Identically 
the  same  circumstances.  The  statute  was 
designed  to  compel  the  railroad  to  observe  a 
new  rule  of  care  and  watchfulness  In  back- 
ing trains  within  50  feet  of  a  passenger  de- 
pot and  to  afford  protection  to  all  persons 
within  the  prescribed  limits.    Affirmed. 


at  Ulss.  662) 
WAiyrON  T.  WALTON. 
(Supreme  Court  of  Sflsslssippi.    March  6,  18B9.) 

HCSBASD  AND  WiTB  —  DeSKRTION  —  CONVBTAKCK 

OF  Homestead. 
Where  a  husband  was  compdled  to  leave 
his  family,  residing  on  their  homestead,  and  to 
go  to  another  state,  in  search  of  employment 
intending  to  return,  and  take  them  with  him,  if 
he  succeeded  in  bettering  his  condition,  there 
was  no  evidence  of  intent  to  abandon  his  family 
BO  as  to  make  a  conveyance  of  the  homestead  by 
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the  wife  alone  Talid,  under  Code  1892,  {  1985, 
requiring  a  conveyaDce  of  a  homestead  owned  hj 
the  wife  to  be  signed  by  both  parties  if  the  hiis- 
bend  "be  living  with  his  wife." 

Appeal  from  chancery  court,  Monroe  coun- 
ty;  Baxter  McFarland,  Chancellor. 

Bill  by  W.  D.  Walton,  Jr.,  agalnat  W.  D. 
Walton,  Sr.  From  a  decree  in  favor  of  com- 
plainant, defendant  appeals.    Reversed. 

Appellee  brongbt  an  action  of  ejectment  In 
the.  drcnlt  court  of  Monroe  county  against 
appellant  to  recover  of  him  135  acres  of  land. 
Upon  petition  of  appellee  the  cause  was  re- 
moved to  the  chancery  court,  where  appellee 
filed  his  original  bill.    Appellant  answered  it, 
and  made  his  answer  a  cross  bill,  in  which  he 
alleged  that  he  was,  In  189B,  the  owner  of  the 
land,  and  occupied  It  with  his  family  as  a 
homestead;   that  early  in  1S9S,  by  and  with 
the  consent  of  his  wife  and  family,  be  went 
to  Florida  to  work,  but  with  no  intention  of 
abandoning  his  family  or  homestead;   that,  in 
order  to  get  money  to  defray  bis  expenses,  he 
borrowed  $100  from  J.  A  Johnson,  and  se- 
cured same  by  a  deed  of  trust  on  the  land  In 
controversy,  which  was  signed  by  both  hlmSelf 
and   wife;   that  he  left  his  family   on   the 
place,  and  remained  In  Florida  continuously 
till  March  6, 1896^  and  during  all  this  time  his 
family  were  largely  supported  by  money  he 
sent  them  and  the  profits  from  the  land;   that 
while  he  was  absent  appellee  fraudulently  and 
with  Intent  to  get  title  to  the  land  In  himself 
procured  J.  A.  Johnson,  by  false  and  fraudu- 
lent representations,  to  sell  said  land  under  his 
trust  deed,  and  that  Johnson  would  not  sell  It 
imtil  be  was  made  to  believe  the  sale  was 
made  with  appellant's  consent;  that  this  was. 
In  fact,  without  his  knowledge,  and  no  oppor- 
tunity was  given  him  to  protect  his  interest; 
that  be  could  and  would  have  paid  bis  indebt- 
edness to  Johnson  had  he  known  Johnson  in- 
tended to  foreclose  the  deed  of  trust;  that  the 
land  was  sold  under  the  trust  deed,  and  a 
deed  was  made  to  appellant's  wife  by  the 
trustee;   that  in  July,  1894,  his  wife  conveyed 
the  land  to  appellee  for  the  pretended  consid- 
eration of  $400,  and  that  at  the  time  he  had 
not  abandoned  his  wife  and  home,  and  did 
not  Join  In  the  conveyance;  that  appellee  sold 
appellant's  personal  property,  that  had  been 
left  on  the  place  when  be  went  to  Florida, 
and   the  proceeds  of  that  more  than  relm- 
btirsed  him  for  the  taxes  paid  and  the  debt 
due  on  the  land.    He  prayed  for  a  cancellation 
of  appellee's  deed  and  the  trustee's  deed  to 
Mrs.  Walton  as  clouds  on  bis  title.    Appellee 
answered,  denying  all  the  material  allegations 
of  the  bill  except  that  the  land  was  mortgaged 
to  Johnson,  and  sold  to  Mrs.  Walton,  and  by 
her   conveyed  to  appellee.    The  evidence  Is 
sufficiently  set  out  in  the  opinion  of  the  court. 
Tbe  court  below  rendered  a  decree  confirming 
complainant's  title  and  dismissing  the  cross 
bill.    From  that  decree  this  appeal  was  taken. 

Ollfton  &  Eckford,  for  appellant    Houston 
&  Beynolds,  for  appellee. 


WOODS,  C.  J.  Section  1985,  Code  1802,  is 
in  these  words:  "A  conveyance,  mortgage, 
deed  of  trust,  or  other  Incumbrance  of  the 
homestead,  where  it  is  the  property  of  the 
wife,  shall  not  be  valid  or  binding  unless  sign- 
ed and  acknowledged  by  the  owner  and  the 
husband,  if  he  be  living  with  bis  wife."  The 
only  question  necessary  to  be  considered  by 
us  Is,  was  the  appellant  living  with  his  wife 
at  the  time  of  the  conveyance  of  tbe  lands  in 
oontroversy  by  the  wife,  Mrs.  W.  D.  Walton, 
Sr.,  to  the  appellee?  The  evidence  shows  that 
in  January,  1803,  the  appellant,  being  unable 
to  properly  support  his  family,  went  to  Florida 
to  seek  employment,  with  a  view  to  supple- 
menting the  Insufficient  revenues  derived  from 
the  little  farm  constituting  the  homestead,  and 
he  thus  went  with  full  consent  of  his  wife  and 
the  children  who  had  reached  years  of  discre- 
tion. It  seems  clear  to  us  that  the  appellant, 
in  thus  leaving  his  family,  was  not  deserting 
or  abandoning  bis  wife  and  children,  nor  with 
a  settled  determination  never  to  return.  The 
very  statement  contained  In  appellant's  depo- 
sition, to  the  effect  that.  If  he  coidd  better  his 
condition  in  Florida,  and  could  there  get  a, 
home,  and  do  better  (than  In  Mississippi),  his 
wife  was  to  go  to  him, — and  upon  which  coun- 
sel for  appellee 'dwell  with  emphasis  in  their 
argument  on  this  branch  of  the  case,— demon- 
strates that  there  was  no  desertion  or  aban- 
donment on'  the  part  of  the  husband  of  his 
wife  and  family,  but  only  an  Intention,  In  cer- 
tain contingencies,  remote  and  problematical 
In  the  extreme,  and  which.  In  fact,  never  had 
a  prospect  of  realization,  to  remove  his  family 
to  Florida.  The  necessary  Implication  from 
this  statement  contained  In  app^hint's  deposi- 
tion is  that  he  intended  to  return  to  Missis- 
sippi unless  two  events  could  be  brought 
about,  viz.  that  he  could  better  bis  condition 
in  Florida,  and  could  secure  a  home  there; 
and  neither  event  ever  transpired.  Moreover, 
the  appellant  swears  that  he  never  intended 
to  change  his  domicile,  and  that  he  uniformly 
refused  to  qualify  himself  for  or  perform  any 
acts  of  citizenship  In  Florida,  though  requested 
by  persons  there  to  do  so,  because  he  regarded 
himself  as  a  citizen  of  Mississippi.  When  the 
conveyance  of  the  homestead  was  made.  In  a 
little  less  than  18  months  after  the  departure 
of  the  husband  from  this  state  for  Florida, 
and  during  this  period,  the  transcript  before 
us  falls  to  disclose  that  the  absent  husband, 
or  the  wife  and  children  at  home,  had  any 
thought  of  an  abandonment  and  desertion  of 
the  family  by  the  husband.  It  la  true  that 
the  appellant  did  not  return  to  his  family  and 
home  until  the  year  1896,  but  his  protracted 
absence  Is  perfectly  explained  by  him  in  his 
evidence,  and  there  is  not  a  scintilla  of  proof 
elsewhere  in  the  record  which  casts  suspicion 
on  his  explanation.  On  two  former  occasions 
the  appellant  had  gone  to  Califoinia  and  the 
Indian  Territory  on  the  same  quest  which  car- 
ried him  hiter  to  Florida.  On  one  of  these  oc- 
casions he  was  absent  from  home  and  family 
for  a  year.    Was  there  abandonment  and  de- 
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aertlon  then?  There  la  no  one  who  hints  a 
suspicion  of  that  sort.  His  efforts  In  Califor- 
nia were  successful,  and  be  Is  shown  to  have 
fairly  divided  his  earnings  while  in  that  state 
with  his  family.  For  the  two  or  three  months 
following  his  arrival  hi  Florida,  and  when  ha 
had  steady  employment,  at  fair  wages,  he  sent 
about  half  his  earnings  to  his  family.  After- 
wards, and  when  with  fitful  or  no  employment, 
he  was  able  to  send  only  pitiful  little  sums  to 
his  children,  and  the  sending  of  these  pitiful 
sums  now  and  then  left  the  unhappy  father 
without  a  cent  for  his  own  use.  Is  abandon- 
ment and  desertion  of  one's  family  to  be  scout- 
ed where  success  crowns  the  absent  husband's 
labors,  but  to  be  assumed  where  misfortune 
and  disappointment  mock  his  efforts,  and  blast 
hl8  hopes?  In  the  legal  contemplation,  the 
husband  is  living  with  his  wife,  though  driven 
by  stress  of  pecuniary  difKculties  to  absent 
himself  from  wife  and  home  in  an  effort  to 
better  provide  for  his  family;  and  ceases  to 
live  with  the  wife  only  when,  with  intention 
to  sever  his  domestic  relationslilp,  he  deserts 
or  abandons  her.  The  agent  of  his  country 
in  diplomatic  service  in  foreign  lands,  the  mer- 
chant in  the  prosecution  of  his  business  on 
the  Islands  of  the  sea  and  to  better  his  for- 
tnnes,  and  the  traveler  for  pleasure,  or  in  the 
Interest  of  science  in  the  polar  regions,  are 
each  and  all  living  with  their  wives  and  in 
their  homes.  In  the  meaning  of 'our  statute. 
The  decree  should  have  been  for  appellant,  but 
any  sum  that  may  be  found  to  be  due  appet 
lee  on  an  accounting  between  the  parties  foi 
money  advanced  by  appeUee  to  release  the 
land  from  the  Johnson  deed  in  trust,  as  well 
as  for  money  advanced  by  appeUee  in  pay- 
ment of  taxes  due  on  the  lands,  should  be  held 
to  be  a  charge  on  the  lands.  Of  course,  on 
such  accounting  the  appellee  should  be  char- 
ged with  any  rents  and  profits  derived  from 
the  lands,  and  with  the  proceeds  of  any  per- 
sonal property  belonghig  to  appellant  which 
the  appeUee  may  be  shown  to  have  disposed 
of,  or  converted  to  his  own  use.  Reversed 
and  remanded. 


(76  Htos.  627) 

HI60INS  et  al.   t.   HABERSTRAW. 
(Supreme  Court  of  Missisgippi.    Feb.  27,  1899.) 

MOBTQXOES— PaBOI.  CoNTKlCTS—  EnFORCEHSKT — 

Estoppel. 
Though  a  verbal  agreement  between  mort- 
gagee and  mortgagor,  whereby  the  former  is  to 
talce  possession  until  his  debt  is  paid  from  the 
rents,  and  then  restore  it  to  the  latter,  cannot 
be  specifically  enforced  in  an  action  by  mortgagor 
for  an  accoanting  of  the  rents,  and  to  redeem 
from  a  foreclosure  and  purchase  by  the  mortga- 
gee, it  may  be  relied  on  as  an  equitable  estoppd 
against  the  assertion  of  title  by  the  mortgagee, 
and  against  his  right  to  plead  limitation. 

Appeal  from  chancery  court.  Hinds  coun- 
ty;  H.  C.  Conn,  Chancellor. 

The  facts  as  stated  in  the  bill  are  as  fol- 
lows: In  1878,  Mrs.  Rolierts,  now  deceased, 
the  mother  of  appellants,  gave  a  mortgage 


on  the  property  In  controversy,  a  honse  and 
lot  in  Jackson,  to  secure  a  debt  of  $500  and 
Interest  at  the  rate  of  12  per  cent,  to  ap- 
pellee, Mrs.  Haberstraw.  Mrs.  Roberts  died 
a  few  years  afterwards,  and  the  projwrty 
descended  to  appellants.  In  1884  the  appel- 
lants, with  the  exception  of  Michael  F.  Hig- 
gins,  filed  a  bill  in  the  chancery  court  of 
Hinds  county  against  Mrs.  Haberstraw,  to 
enjoin  the  sale  by  the  trustee  in  the  mort- 
gage, and  for  an  account  of  the  amount 
legally  due  on  the  mortgage  debt.  On 
March  19,  1885,  a  decree  was  made  fixing 
the  amount  of  the  debt  at  $498w46,  and  au- 
thorizing the  trustee  to  sell  the  property. 
Shortly  after  the  decree  was  made,  the  ap- 
pellants l>eing  in  possession  of  the  property, 
Michael  F.  HIggins  and  his  sister  Mrs.  An- 
nie Slaiter,  acting  for  themselves  and  the 
minor  heirs,  the  other  appellants,  placed  Mrs. 
Haberstraw  In  possession  of  the  property  as 
mortgagee,  to  collect  the  rents  and  apply 
the  same  to  the  mortgage  debt  until  it  was 
paid.  It  was  understood  and  agreed  that 
Mrs.  Haberstraw  was  to  take  and  hold  posses- 
sion as  mortgagee,  and  restore  the  possession 
of  the  property  when  the  debt  was  paid  by 
the  rents.  A  few  weeks  after  this  agreement, 
and  after  Mrs.  Haberstraw  had  been  placed 
In  possession  of  the  property,  the  appellants 
all  left  the  state,  relying  on  the  arrangement 
for  the  payment  of  the  debt  On  May  14, 
1887,  without  any  notice  to  appellants,  Mrs. 
Haberstraw  had  the  said  property  sold  under 
the  decree,  and  the  sale  was  confirmed  by  the 
court  Mrs.  Haberstraw  is  still  in  possession, 
and  claims  title  to  the  property  under  said 
sale,  and  refuses  to  account  for  the  rents, 
or  restore  the  possession  to  the  appellants. 
The  rents  have  largely  overpaid  the  mortgage 
debt  Besides  the  rents,  Mrs.  Haberstraw  r»> 
celved  $350  from  the  Alabama  &  Vlcksbtirg. 
Railroad  Company  on  account  of  damage  to 
the  property  caused  by  a  new  spur  or  switch 
constructed  in  the  vicinity.  Of  the  appel- 
lants, Thomas  P.  Roberts  and  Eugene  Roberts 
are  minors,  and  Charley  and  William  Roberts 
attained  their  majority  within  three  years 
next  preceding  the  filing  of  this  bill.  The  bill 
was  for  an  accounting  of  the  rents,  and  to 
redeem  the  mortgage.  The  prayer  was  for  a 
decree  for  any  excess  of  rents  over  the  mort- 
gage debt  and,  if  any  part  of  the  debt  re- 
mains unpaid,  then  for  a  decree  allowing  the 
complainants  to  redeem.  Defendant  demurred 
to  this  bill,  setting  up  the  following  grounds: 
That  the  alleged  agreement  was  not  averred 
to  be  in  writing,  and  setting  up  the  statutes 
of  limitation.  At  the  final  hearing  In  the 
court  below,  the  demurrer  was  sustained,  and 
the  bill  dismissed.  Appellants  presented  and 
asked  leave  to  file  an  amended  bill,  which 
was  refused.  From  a  decree  sustaining  the 
demurrer,  an  appeal  was  prosecuted.  Re- 
versed. 

Frank  Johnston,   for  appellanta.    CalhooB 
&  Green,  for  appellee. 
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WHITFLELD,  3.  This  is  not  an  effcHrt  to 
specifically  enforce  the  pand  agreement  If 
it  were,  it  would,  of  course,  be  obnoxious  to 
the  statute  of  frauds.  That  agreement  Is,  in 
effect,  not  to  foreclose  tbe  trust  deed,  under 
the  decree,  but  to  adopt  a  substituted  mode  of 
performance,  now  completed.  The  agreement 
Is  used  defensively,  as  a  shield  against  tbe 
assertion  of  title  fraudulently  acquired  In 
violation  of  tbe  agreement,  and  against  the 
right  to  plead  the  statute  of  limitations.  The 
agreement  operates  as  an  equitable  estoppel, 
to  prevent  these  things;  and  the  appellants 
then— the  sale  and  the  statute  of  limitations 
made  unavailing  by  the  estoppel— seek  affirm- 
atively to  redeem,  not  by  virtue  of  the  agree- 
ment, but  as  heirs  of  their  mother,  the  land 
descended  to  them.  This  is  clearly  the  Just 
view  and  the  real  effect  of  the  parol  agree- 
ment; and,  In  this  view,  it  is  not  within  the 
statute  of  frauds.  It  is  not  using  parol  evi- 
dence to  establish  the  declaration  or  creation 
of  a  trust  in  any  proper  sense.  It  is,  as  held 
In  Lee  V.  Hawks,  68  Miss.  671,  9  South.  828, 
aslng  "parol  evidence  to  prove,  not  a  substl- 
tnted  contract,  but  the  assent  of  the  defend- 
ant to  a  substituted  mode  of  performance, 
that  performance  being  completed."  The 
case  falls  within  the  principles  of  Lee  v. 
Hawks,  supra,  and  Perry  v.  McLain,  66  MJss., 
at  page  148,  5  South.  618,  where  the  court 
says:  "Although  the  oral  agreement  to  re- 
scind tbe  contract  of  sale  was  not  such  as  a 
court  would  specifically  enforce,  it  presents 
a  good  ground  for  refusal  by  the  chancery 
court  to  q[>ecifically  enforce  the  original  con- 
tract in  writing  for  the  sale  of  the  land. ' 
We  have  not  looked  at  the  amended  bill.  The 
demurrer  to  the  original  bill  is  overruled,  the 
decree  reversed,  and  the  cause  remanded,  wltt 
leave  to  answer  In  60  days  from  the  fiUng  o' 
the  mandate  in  the  court  below. 


(7t  Miss.  690) 

MOYSB  et  al.  v.  GOHN  et  al. 
(Supreme  Court  of  Mississippi.     Feb.  27,  1899.) 
Trust  Dsbd— Foreclosubs— PikKTiEs. 
The  trustee  is  a  necessary  party  to  a  suit 
to  foreclose  a  deed  of  trust 

Apiteal  from  chancery  court,  Lincoln  coun- 
ty; H.  C.  C!onn,  Chancellor. 

Suit  by  Louis  Cobn  &  Bros,  agahist  3.  L. 
BCoyse  &  Bro.  and  others  to  foreclose  a  deed 
ot  trust  Decree  for  complainants.  Defend- 
ants appeal.     Affirmed. 

Hiools  Cohn  &  Bros.,  citizens  of  Lincoln 
coonty,  were  the  owners  of  a  debt  due  from 
one  Cicero  Boyd,  a  citizen  of  Lawrence  coun- 
ty, which  debt  was  secured  by  a  deed  of  trust 
on     personal   property  and   crops  located   in 
La"wrenee  county.     The  trustee  in  the  deed 
of  trust  was  a  citizen  of  Lincoln  county.    Ap- 
pellants J.  L.  Moyse  &  Bro.,  citizens  of  Pike 
county,  purchased  a  considerable  portion  of 
the  crops  raised  by  Boyd,  the  debtor,  embraced 
in  and  conveyed  by  tbe  deed  of  trust.    Cohn 


&  Bros,  filed  their  bill  in  tbe  chancery  court 
of  Lincoln  county  to  foreclose  the  deed  in 
trust,  and  made  the  trustee  and  Boyd,  tbe 
debtor,  defendants.  Complainants  also  made 
J.  L.  Moyse  &  Bro.  defendants,  desiring  to 
hold  them  for  the  value  of  the  incumbered 
crops  purchased  by  them  from  Boyd.  A  writ 
of  sequestration  was  sued  out  and  directed  to 
the  sheriff  of  Lawrence  county,  where  tbe 
remaining  property  could  be  found,  and  duly 
executed.  Defendant  Boyd  filed  a  cross  biU 
seeking  to  have  J.  L.  Moyse  &  Bro.  held  as 
primarily  liable  to  complainants,  and  that  they 
should  be  required  to  pay  before  the  remain- 
ing property  should  be  sold  under  the  decree. 
J.  L.  Moyse  &  Bro.  demurred  to  the  bill,  rais- 
ing the  question  of  Jurisdiction  or  venue,  and 
contended  that  the  suit  was  wrongfully 
brought  In  the  chancery  court  of  Lincoln  coun- 
ty. The  demurrer  was  overruled  by  the  court, 
and  answers  and  cross  bills  and  answers  to 
cross  bills  were  filed.  At  the  final  hearing  a 
decree  was  rendered  in  favor  of  complainants, 
and  defendants  appealed. 


Will  A.  Parsons,  for  appellants. 
&  Thompson,  for  appellees. 


McWlIHe 


WHITFIELD,  J.  Bin  v.  Boyland,  40  Miss. 
618,  and  Harlow  ▼.  Mister,  64  Miss.  26,  8 
South.  164,  are  decisive  that  the  trustee  Is  a 
necessary  party.  The  very  argument  In- 
geniously pressed  by  learned  counsel  for  ap- 
pellant here  was  made  and  disallowed  in  Har- 
low V.  Mister.  There  Is  no  merit  in  the  other 
contentions.     Affirmed. 


(122  Ala-   409) 

POLLARD  et  al.  v.  SOUTHERN  FERTILI- 
ZER CO. 
(Supreme  Court  of  Alabama.     Feb.  9,  1^9.) 
Rbobivbbs  —  Appointmiest    without  Notice  — 

Pl,EiDI!»08-j-VERIFICATI0W. 

1.  The  mere  allegation  in  a  bill  that  com- 
plainant is  in  great  danger  of  suffering  irre- 
mediable damage  unless  the  assets  in  defend- 
ant assignee's  hands  be  turned  over  to  a  re- 
ceiver is  insufficient  to  warrant  the  appoint- 
ment of  a  receiver  without  notice  to  defend- 
ant where  it  is  not  even  intimated  in  the  bill 
that  defendant  as  an  assignee  tor  the  benefit 
of  creditors,  has  been  ruilty  of  any  misconduct 
or  fraud  in  the  administration  of  the  trust  or 
is  incapable  of  administering  it,  or  that  he  is 
insolvent  or  that  there  is  a  inst  and  probable 
cause  to  apprehend  waste  or  loss. 

2.  A  venncation  of  a  bill  for  an  injunction 
and  a  receiver,  sworn  to  by  the  attorney  for 
complainants,  deposing  that  the  facts  are  true 
so  far  as  within  ms  own  knowledge,  and  that  so 
far  as  derived  from  others,  he  lieiieves  them 
true,  is  insufficient  to  show  the  truth  of  the  al- 
legations therein. 

Appeal  from  chancery  court,  Russell  coun- 
ty;   W.  L.  Parks,  Chancellor. 

Bill  in  equity  by  the  Southern  Fertilizer 
Company  against  J.  L.  Pollard,  assignee,  and 
others.  From  a  decree  appointing  a  receiv- 
er, defendants  appeal.    Reversed. 

The  complainant  prayed  that  J.  L.  Pol- 
lard be  restrained  and  enjoined  from  paying 
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out  or  otherwise  disposing  of  any  of  the 
funds  that  were  in  his  hands  at  the  time  of 
the  filing  of  the  bill,  or  that  might  come  Into 
his  bands  from  collections  made  by  blm  un- 
der the  authority  of  the  deed  of  assignment, 
and  for  the  appointment  of  a  receiver  to  take 
charge  of  the  moneys,  books,  accounts,  notes, 
mortgages,  and  other  evidences  of  Indebted- 
ness which  were  owned  at  the  time  of  the 
deed  of  assignment  by  J.  L.  Henry  &  Bro., 
and  for  such  other  and  further  relief  as  the 
equities  of  the  bill  showed  the  complainant 
was  entitled  to.  The  only  evidence  as  to  the 
tme  averments  of  the  bill,  as  shown  In  the 
record,  was  the  verification  by  one  of  the 
attorneys,  which  verification  was  as  follows: 
"In  person  appeared  before  the  undersigned 
oflScer,  H.  M.  Land,  who,  first  being  sworn, 
deposes  and  says  that  he  Is  attorney  at  law 
-for  the  complainant  named  In  the  foregoing 
bill,  and  that  the  facts  and  allegations  stated 
therein,  so  far  as  they  come  within  his  own 
knowledge,  are  true,  and,  so  far  as  derived 
from  the  knowledge  of  others,  he  believes 
them  to  be  true."  This  verification  was  fully 
signed  before  an  ofiScer  authorized  to  admin- 
ister oaths.  The  facts,  as  averred  In  the  bill, 
upon  which  the  complainant  rested  Its  right 
to  the  appointment  of  a  receiver,  are  suffi- 
ciently stated  In  the  opinion.  Upon  the  filing 
of  this  bill,  application  was  made  to  the 
chancellor  by  the  complainant  for  the  ap- 
pointment of  a  receiver  In  vacation,  and 
without  notice,  and  was  submitted  upon  the 
averments  of  the  bill  and  the  verification 
thereof.  Upon  the  hearing  of  this  applica- 
tion, the  chancellor  granted  it,  and  appointed 
a  receiver.  From  this  decree  the  respond- 
ents appeal,  and  assign  the  rendition  there- 
of as  error. 

'  Smith  &  Henry,  for  appellants.    Miller  & 
Miller  and  H.  M.  Land,  for  appellee. 

• 

TTSON,  J.  This  Is  an  appeal  from  a  de- 
cree appointing  a  receiver  without  notice. 
The  bill  seeks  to  have  the  assets  of  the  in- 
solvent firm  of  J.  L.  Henry  &  Bro.  taken 
from  the  possession  of  the  assignee  to  whom 
they  made  an  assignment  of  all  their  prop- 
erty for  the  benefit  of  their  creditors.  The 
facts  alleged  In  the  bill  upon  which  the  com- 
plainant predicates  its  prayer  for  relief  and 
Its  cause  of  action  against  Henry  &  Bro. 
are  very  loosely  stated.  The  averments  are 
vague  and  Indefinite,  and  especially  is  this 
true  as  to  the  disposition  of  the  money  by 
Henry  &  Bro.  which  complainant  alleges  be- 
longed to  It  It  Is  unnecessary,  however,  to 
give  an  extended  notice  to  any  of  them  ex- 
cept in  so  far  as  they  bear  upon  the  rights  of 
Pollard,  the  assignee,  who,  it  is  averred.  Is 
in  the  possession  of  the  property  conveyed  to 
him  by  the  deed  of  assignment,  and  In  the 
discharge  of  the  trust  Imposed  upon  him  by 
said  deed.  As  to  his  conduct  and  adminis- 
tration of  the  trust,  It  Is  averred  that  he  has 
collected  a  large  sum  of  money  of  the  assets 


of  Henry  &  Bro.  which  Is  the  property  of 
the  complainant,  and  refused  to  deliver  it  to 
complainant  upon  demand;   that  he  has  giv- 
en no  bond  to  faithfully  administer  the  es- 
tate, and  is  likely  to  pay  over  to  various  cred- 
itors of  Henry  &  Bro.  the  funds  now  in  his 
hands  and  to  come  Into  his  hands,  realized 
from  the  collections  made  from  the  sale  of 
complainant's   property,   and    which   is   the 
money  of  complainant;  "and  as  complainant 
has  no  remedy  at  common  law  by  which  it 
can  wrest  said  trust  funds  out  of  the  hands 
of  said  Henry  &  Bro.  and  3.  L.  Pollard  as 
assignee,  and  by  which  it  can  compel  said  as- 
signee to  pay  over  to  it  said  trust  funds  now 
in  his  hands,  or  that  may  come  Into  his  hands 
from  future  collection,  your  complainant  is 
in  great  danger  of  suffering  irremediable  loss 
and  damage  without  the  interposition  of  the 
court  of  equity,  and  complainant  avers  that 
it  Is  necessary  to  have  a  receiver  duly  ap- 
pointed to  take  charge  of  and  administer  the 
assets  herein  referred  to;    wherefore  com- 
plainant prays,"  etc.    In  Thompson  v.  Manu- 
facturing Co.,  87  Ala.  783,  6  South.  928,  this 
court  said:    "It  should  be  a  strong  case  of 
emergency  and  peril,  well  fortified  l^  affida- 
vits, to  authorize  the  appointment  of  a  re- 
ceiver without  notice  to  the  other  party." 
Substantially  the  same  language  is  used  in 
the  opinion  In  Dolllns  v.  LIndsey,  89  Ala. 
217,  7  South.  234.    In  Satterfield  v.  John,  63 
Ala.  127,  It  is  said:   "A  court  of  equity  will 
compel  a  trustee  to  the  performance  of  his 
duty,  and  will  enjoin  him  from  taking  the 
custody  of  trust  funds,  when  be  has  been 
guilty  of  such  misconduct  as  creates  a  rea- 
sonable apprehension  of  their  safety.  If  they 
pass  under  his  control;  or  If  be  Is  Insolvent, 
and  there  Is  a  Just  probability  of  his  wasting 
or  misapplying  them.    It  is  the  peril  of  the 
funds— the  Just  and  probable  cause  to  appre- 
hend waste  or  loss— that  Induces  the  interfer- 
ence of  the  court,  and  the  displacement  of  the 
legal  right  of  the  trustee  to  collect  and  bold 
them."    In  the  case  of  Bank  of  Florence  v. 
United  States  Savings  &  Loan  Co.,  104  Ala. 
297,  16  South.  UO,  It  Is  said:  "A  receiver  may 
be  appointed  without  notice  to  the  defendant 
who  is  to  be  dispossessed  of  his  property  or 
assets,  but  the  cases  In  which  notice  may  be 
dispensed  with  are  exceptional.    There  must 
be  a  strong  case  of  pressing  emergency,  ren- 
dering Immediate  Interference  necessary    be- 
fore there  Is  time  to  give  notice;  or  It  must  be 
shown  that  notice  would  prejudice  the  deliv- 
ery of  the  property  over  which  the  receiver- 
ship is  to  be  extended."    It  might  be  well  to 
say  that  in  this  proceeding  we  are  confined 
to  the  averments  of  the  bill,  and  no  intend- 
ments are  to  be  indulged  not  legitimately 
and  logically  drawn  from  the  facts  averred; 
In  other  words,  amendable  defects  will  not: 
be  treated  as  cured,  as  would  be  the  case  If 
the  bill  was  before  us  on  a  motion  to  dismiss 
for  want  of  equity.    It  will  be  noted  that  ta 
the  averments  which  we  have  set  out  above 
at  some  length  it  is  not  intimated,  much  less 
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■▼erred,  that  the  aBslgnee  haa  been  gnllty  of 
any  misconduct  or  frand  In  the  adminlatrap 
tlon  of  the  tmat,  or  Incapable  of  administer- 
ing it,  or  that  he  is  InaolTent,  or  tliat  there 
la  a  Joat  and  probable  canse  to  ^^pr^end 
waste  or  loaa.  The  averment  that  oomplala- 
ant  is  in  great  danger  of  aafTering  irremedlar 
ble  losa  and  damage  is  a  mere  condnsion  of 
the  pleader,  and  moat,  in  this  caae,  be  re- 
ferred to  the  facts  averred  from  which  he 
deduces  this  conclusion,  and  therefore  can 
liaTe  no  weight  in  determining  the  question 
of  emergency  and  iieril.  In  addition  to  the 
cases  cited  and  quoted  from  above,  a  refer- 
ence to  the  following  caiuB  will  show  the 
utter  inauffldency  of  the  averments  of  thia 
bill:  Handle  v.  Carter,  62  Ala.  96;  Bard  v. 
Bingham,  54  Ala.  463;  Hughes  v.  Hatchett 
65  Ala.  631;  Merits  v.  Miller,  87  Ala.  331,  6 
South.  269;  Iron  Works  v.  Foster,  64  Ala. 
622;  Jones  v.  McFhlUlpa,  77  Ala.  319;  Ash- 
nrat  ▼.  Lehman,  86  Ala.  370,  5  South.  731; 
Word  V.  Word,  90  Ala.  81,  7  South.  412; 
MaxweU  ▼.  Shoe  Co.,  109  Ala.  371,  19  South. 
412;  Wanen  v.  Pitts,  114  Ala.  65,  21  South. 
494.  Besides,  no  facta  supposed  to  create 
the  necessity  for  the  immediate  appointment 
are  stated.  Bank  of  Florence  v.  United 
States  Savings  &  Loan  Co.,  supra.  The  only 
evidence  aa  to  the  truth  of  the  averments  of 
the  bill,  as  appears  from  the  record,  upon 
which  the  chancellor  acted,  was  what  pur- 
ports to  be  a  verification,  by  one  of  the  coun- 
sel for  the  complainant,  to  the  bill.  This 
verification  was  so  defective  that  it  prac- 
tically amounted  to  no  evidence  of  the  troth- 
fnlneaa  of  the  facts  alleged  in  the  bill.  It 
was.  In  substance,  the  same  as  those  con- 
demned by  this  court  in  the  cases  of  Cor- 
rugating Co.  V.  Thacher,  87  Ala.  458,  6 
South.  806,  Dennis  v.  Coker's  Adm'r,  34  Ala. 
611,  and  Burgess  v.  Martin,  111  Ala.  656,  20 
South.  606.  The  order  appointing  the  receiv- 
er must  be  vacated  and  annulled.  The  re- 
ceiver will  be  required  to  account  for  the 
property  which  went  Into  his  hands,  and  the 
assets  restored,  to  the  assignee.  Beversed 
and  remanded. 


022  Ala.  242) 

LUNSFORD  V.  LUNSFORD  et  aL> 

(Supreme  Court  of  Alabama.    Jan.  19,  1896.) 

EzaooTOBs — RasiaxATioK  —  ADMiNimiATOa  Da 

Boais  NoN — ^Afpointmbnt— Jcais- 

DiorroN— Rbciivers. 

1.  Under  Code  1806,  {  107,  providing  that  an 
executor  may  resign,  an  executrix  appointed 
by  tlie  probate  court  may  at  any  time  file  her 
resignation  with  such  court,  though  the  ad- 
minbtrati«»  has  been  removed  to  the  chancery 
court,  since  the  court  from  which  she  received 
her  appcdntment  is  the  proper  tribunal  in  which 
to  file  the  resignation. 

2.  Where  an  executrix  appointed  by  the  pro- 
bate court,  after  the  administration  has  been 
removed  to  the  chancery  court,  resigns,  the  pro- 
bate court  alone  haa  Jurisdiction  to  appoint 
an  administrator  de  bonis  non  to  fill  the  va- 
cancy. 

a  Bebeaiing  denied  Febroary  8»  1809L 


8:  Under  Ch.  Prae.  Rule  108  fOode  IS96,  p. 
1224),— providing  that,  on  the  reaignation  of  aa 
executor,,  a  party  to  a  suit  the  administrator 
de  bonis  non  may  t>e  made  a  party, — Tvhere, 
pending  an  application  for  the  appointment  of  a 
receiver  of  an  estate  in  a  chancery  court,  the 
(executor  resigns,  such  court  must,  on  appli- 
cation of  the  administrator  de  bonis  non  duly 
appointed  by  the  probate  court,  make  him  a 
party  thereto. 

4.  Where  an  apolication  for  a  lecdver  of  aa 
estate,  made  to  a  cnancery  court  after  the  remov- 
al of  the  estate  therein,  is  iMsed  on  the  incompe- 
tency of  the  executrix,  her  resignation  and  the 
appointment  of  an  aAninistrator  de  bonis  non 
by  the  probate  court  will  defeat  the  application. 

Appeal  from  chancery  court,  Jefferson  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Bill  by  Susan  Lunsford  against  W.  O.  Lons- 
ford  and  others  to  remove  administration  of 
estate  of  Qeorge  Lunsford  Into  chancery.  Pe- 
tition by  William  Alkin  and  others,  as  credit- 
ors of  such  estate,  for  the  appointment  of  a 
receiver.  There  was  a  decree  appointing  the 
receiver,  and  refusing  the  application  of  S. 
W.  John,  as  administrator  de  bonis  non,  to  be 
made  a  party.  From  the  decree  Susan  Luns- 
ford, executrix,  appeals.    Reversed. 

Sam!  Will  John,  for  appellant  Garrett  & 
Underwood,  Lane  &  White,  and  Tillman  * 
Campbell,  for  appellees. 

ZKJWDEILL,  J.  George  Lunsford  died 
leaving  a  last  will  and  testament,  which  was 
duly  probated  In  the  probate  court  of  Jeffer- 
son county,  and  letters  testamentary  were 
regularly  issued  to  Susan  Lunsford,  widow  of 
deceased,  who  took  possession  of  the  property 
of  the  estate,  and  entered  upon  the  discharge 
of  the  duties  of  executrix.  Subsequently 
Susan  Lunsford,  aa  such  executrix,  filed  her 
bin  In  the  chancery  court  of  Jefferson  county, 
praying  to  have  said  administration  removed 
from  the  probate  court,  and  into  said  diancery 
court.  The  chancery  court,  upon  the  filing  of 
the  bill,  assumed  Jurisdiction,  and  made  a  de- 
cree removing  the  cause,  In  accordance  with 
the  prayer  of  the  bill,  into  said  court,  for  the 
further  administration  of  said  estate.  The 
estate  was  by  a  decree  of  said  chancery  court 
declared  Insolvent.  On  the  6th  day  of  May, 
1898,  and  subsequent  to  the  decree  of  In- 
solvency, a  petition  was  filed  by  William 
Alkln  and  others,  as  creditors  of  said  insolvent 
estate,  praying  for  the  appointment  of  8  re- 
ceiver for  said  estate,  alleging  the  Incompe- 
tency, misconduct,  eta,  of  the  said  Susan 
Lunsford,  as  executrix.  In  the  management  and 
administration  of  said  estate.  Pending  said 
petition,  and  on  the  12th  day  of  May,  189S, 
said  Susan  Limsford  filed.  In  the  probate 
court  from  which  her  letters  issued,  her  resig- 
nation, In  writing,  as  executrix  of  said  estate, 
which  was  accepted;  and  thereupon,  on  the 
same  day,  letters  of  administration  de  bonis 
non  with  the  will  annexed  on  said  estate  were 
duly  Issued  to  Samuel  Will  John,  who  entered 
upon  the  discharge  of  the  duties  of  the  office 
as  such  administrator.  On  the  same  day. 
May  12th,  the  reslgnatloo  of  Susan  Lunsford 
as  executrix  was  suggested  In  the  chancery 
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court,  and  the  following  minute  entry  was 
made  in  that  court,  omitting  here  the  style  of 
tbe  cause,  term,  etc:  "In  this  cause  the 
resignation  of  Susan  Lunsford  Is  suggested, 
and  S.  W.  John,  who  has  been  appointed  ad-, 
mlnlstrator  de  bonis  non,  appears  In  open 
court,  and  prays  to  be  made  party  complain- 
ant, which  Is  made  In  open  court,  and  will  be 
considered  on  the  day  set  for  hearing  the  ap- 
plication for  receiver."  Upon  the  hearing  of 
tbe  petition  for  a  receiver  and  the  application 
of  S.  W.  Jolm  to  be  made  a  party  complain- 
ant, the  chancery  court  rendered  a  decree  in 
favor  of  the  petition  for  the  appointment  of  a 
receiver,  and  denied  and  refused  the  prayer 
of  S.  W.  John  to  be  made  a  party  complain- 
ant as  administrator  de  bonis  non.  Tlie 
cause  Is  appealed  from  the  decree  of  the 
chancery  court  appointing  a  receiver;  and,  as 
the  order  refusing  the  application  of  said  John 
to  be  made  a  i)arty  to  the  suit  is  embodied  In 
the  decree  on  the  petition  fbr  a  receiver,  the 
action  of  the  court  in  denying  the  application 
will  be  considered  in  connection  with  the  rul- 
ing In  appointing  the  receiver. 

The  jurisdiction  of  the  Chancery  court  over 
estates  of  deceased  persons  Is  original,  and 
not  statutory,  and  Is  not  Impaired  or  taken 
away  by  the  statutes  conferring  upon  courts 
of  probate  Jurisdiction  in  the  administration 
of  such  estates.  But  jurisdiction  over  estates 
for  the  purposes  of  administration  and  settle- 
ment, and  jurisdiction  for  granting  of  letters 
testamentary  and  of  administration,  are  not 
one  and  the  same  thing.  The  granting  of 
letters  testamentary  and  of  administration  by 
constitutional  provision  Is  exclusively  within 
the  jurisdiction  of  the  probate  court.  Const 
art  6,  {  9,  Code  1896;  Bx  parte  Lunsford 
(Ala.)  23  South.  628.  Susan  Lunsford  re- 
ceived her  appointment  and  letters  testa- 
mentary from  the  probate  court  and  In  this 
court  she  filed  her  resignation  of  office  In  writ- 
ing, which,  under  the  statute  (Code  1896,  { 
107),  (She  had  the  right  to  do  at  any  time.  The 
fact  that  the  administration  had  been  re- 
moved Into  the  chancery  court  could  not  affect 
her  right  of  resignation,  and  the  probate  court 
from  which  she  received  her  letters,  was  the 
proper  tribunal  In  which  to  file  her  resigna- 
Uon. 

The  chancellor,  in  his  opinion  accompanying 
the  decree,  treated  the  resignation  of  the  ex- 
ecutrix as  valid,  but  held  that  the  action  of 
the  probate  court  in  granting  letters  de  bonis 
non  to  S.  W.  John  was  coram  non  judice.  In 
this  conclnsion  the  chancellor  was  in  error. 
The  reslguatlon  of  the  executrix  created  a 
vacancy  tn  the  office  to  which  she  had  been 
appointed,  and  the  probate  court  alone  had 
the  authority  and  jurisdiction  to  fill  this  va- 
cancy by  the  apxwlntment  of  an  administrator 
de  bonis  non  with  the  wiU  annexed,  as  was 
done  in  this  case.  Even  If  grounds  had  ex- 
isted for  the  appointment  of  a  receiver  In  the 
cause,  and  the  appointment  had  been  made 
prior  to  the  resignation  of  the  executrix,  this 
would  not  have  dispensed  with  the  necessity 


of  a  representative  of  the  estate  as  a  party, 
since  a  receiver  Is  an  officer  of  the  court  and 
not  a  party  to  the  suit  wherein  he  has  been 
appointed  receiver.  When  the  resignation  of 
Susan  Iiunsford  as  executrix  was  suggested  In 
the  chancery  court  and  S.  W.  John  volun- 
tarily came  In,  presenting  his  letters  of  ad- 
ministration de  bonis  non,  and  asked  to  be 
made  a  party  complainant  to  the  suit  his  ac- 
tion being  In  strict  compliance  with  rule  103 
of  chancery  practice  (Code  1896,  p.  1224),  It 
was  the  duty  of  the  chancery  court  to  have 
made  him,  as  sncb  administrator  de  bonis 
non,  a  party. 

As  stated  above,  the  grounds  of  the  appli- 
cation for  a  receiver  were  the  alleged  incompe- 
tency and  misconduct  of  the  executrix,  Susan 
Lunsford.  Her  resignation,  therefore,  and  the 
appointment  of  her  successor,  S.  W.  John,  as 
administrator  de  bonis  non,  removed  all  ob- 
jections made  to  Susan  Lunsford  in  the  pe- 
tition for  receiver,  and  was  a  complete  answer 
to  tbe  same.  The  chancellor,  in  his  opinion, 
states,  as  the  sole  ground  for  tiie  appointment 
of  a  receiver,  that  the  estate  was  without  an 
administrator  to  represent  and  administer  it 
and  the  chancery  court  had  no  jurisdiction  to 
appoint  one.  In  this,  however,  the  chancdior 
was  In  error.  There  was  an  administrator. 
In  the  person  of  Mr.  John,  duly  and  regularly 
appointed  by  the  only  court  having  jurisdic- 
tion to  appoint  It  follows,  therefore,  that  if 
the  chancellor  had  recognized  the  appointment 
made  by  the  probate  court  of  S.  W.  John  as 
administrator  de  bonis  non,  as  he  should  have 
done,  then  no  reason  existed  for  the  appoint- 
ment of  a  receiver.  Holding,  as  we  do,  the 
above  views,  the  decree  of  the  court  appoint- 
ing a  receiver  must  be  reversed,  and  the  cause 
Is  remanded. 


LAND  et  al.  r. 


(US  AU.  627) 

BOTKIN. 


(Supreme  Court  of  Alabama.  Feb.  7,  1899.) 
fioHEBTEAD— Abandonment— EviDSNGB. 
Plaintiff,  with  hla  family,  removed  from 
his  homestead  to  another  state,  to  work  in  a 
turpentine  orchard,  taking  most  of  his  furniture, 
and  remained  for  more  than  18  months,  leaving 
the  house  unoccupied.  He  rented  the  land,  re- 
serving the  dwelling,  orchard,  and  garden.  Hia 
family  occasionally  returned  to  the  place,  spend- 
ing a  few  days  at  a  time,  and  during  a  portion  of 
the  time  his  wife's  stepfather  occupied  the 
dwelling  free  of  rent  He  Kept  up  the  garden  oa 
the  land,  and  used  vegetables  therefrom,  bat  did 
not  file  a  declaration  of  Ills  claim  of  ezemptioa 
before  leaving  the  state.  Bdd,  tliat  he  had 
abandoned  his  Itomestead. 

Appeal  from  circuit  court  Ohoctaw  county; 
John  O.  Anderson,  Judge. 

The  proceedings  In  this  case  were  had  upon 
the  contest  of  a  claim  of  homestead  exemption. 
After  the  levy  of  the  process  in  favor  of  the  ap- 
pellants. Laud  &  Rentz,  against  S.  A.  Boykln, 
the  latter  Interposed  a  homestead  claim  to  the 
lands  so  levied  upon.  To  this  claim  of  botae 
stead  exemptions  the  plaintiffs  filed  a  contest. 
Upon  the  hearing  of  this  contest  the  jjdalntUXa 
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Introduced  evidenoe  tending  to  diow  that  al- 
tbongli  S.  A.  Boykln  formerly  resided  on  the 
lands  levied  upon,  aa  a  bomestead,  be  had, 
prior  to  the  levy,  abandoned  said  homestead. 
The  evidence  tor  the  defendant  is  set  forth  In 
tbe  oikinlon.  Upon  the  introduction  of  all  the 
eridence  the  iflainturs  requested  tlie  court  to 
give  to  the  jury,  among  others,  the  general  af- 
firmative charge  in  their  behalf.  The  court 
refused  to  give  each  of  these  charges  requested 
by  the  plaintiffs,  and  to  each  of  these  rulings 
tbe  plaintiffs  duly  excepted.  There  were  ver- 
dict and  judgment  in  favor  of  the  dalmant 
The  plaintiffs  appeal,  and  assign  aa  error, 
among  the  other  rulings  of  the  trial  court,  tbe 
refusal  to  give  the  general  aSbmative  charge 
requested  by  them.    Reversed. 

Edward  J.  Oilder  and  George  Btowers,  for 
appellants.  Holloway  &  Holloway  and  OL  R. 
Qavln,  for  appellee. 

T7SON,  J.  The  land  on  which  was  situ- 
ated 8  dweUing  house,  in  which  defendant, 
prior  to  April,  1806,  resided  with  his  family, 
was  hia  homestead,  and  exempt  to  him  from 
levy  and  sale  under  execution  and  other  pro- 
cess  for  the  collection  of  debts  owing  by  him. 
Oode  1886,  {  2507.  From  the  evidence  of  de- 
fendant and  witnesses  examined  In  his  behalf, 
we  dedace  the  following  facts:  During  the 
flist  week  in  April,  1895,  defendant  left  hIa 
family  in  his  dwelling,  and  went  to  the  state 
of  Mississippi  to  work  in  a  turpentine  orchard. 
After  being  there  a  few  weeks,  he  rented  a 
dwelling  hoQse,  to  which  he  moved  his  family 
and  the  greater  portion  of  his  furniture,  leav- 
ing the  dwdllng  In  Alabama  without  an  occu- 
pant He  left  in  this  dwelling  one  bedstead, 
a  spinning  wheel,  some  cooking  utensils,  a 
table,  two  chairs,  and  "other  idunder."  He 
and  hl8  family  lived  In  the  rented  house  in 
MisalsBlppl  until  after  the  levy  In  tliis  case  in 
December,  1896;  his  family  occasionally  re- 
tnming  to  the  place  In  Alabama  during  this 
period,  and  spending  a  few  days.  During  the 
year  1895  he  rented  to  a  tenant  the  tillable 
land,  reserving  the  dwelling,  orchard,  and  gar- 
den. During  a  part  of  the  year  1896  his  wife's 
stepfather  occupied  the  dwelling,  and  used  the 
furniture  left  there  by  defendant,  free  of  rent. 
During  both  of  these  years  "he  kept  up  ^e 
garden  on  said  land,  and  used  vegetables  there- 
frona."  He  did  not  make  and  file  In  the  office 
of  the  judge  of  probate  of  Choqtaw  county,  in 
which  this  land  Is  situated,  a  declaration  of 
his  claim  of  exemptions  before  going  to  Mis- 
sissippi. There  Is  testimony  in  the  record 
tending  to  show  that  defendant  made  declara- 
tions, shortly  after  going  with  bis  family  to 
HlsslBslppi,  of  bis  Intention  never  to  return  to 
Alatrnma,  which -we  do  not  deem  necessary  to 
eonaider  for  a  decision  of  this  case.  A  casual 
leading  of  tbe  for^ioing  statement  of  the  facts 
•hows  that  the  defendant  and  his  family  for 
more  than  18  months  prior  to  the  levy  were 
not  In  the  actual  occupancy  of  tbe  land  as  a 
luMoesiead.    Actual  occupancy  aa  a  home  la 


essential  to  the  validity  of  his  claim  ot  ex- 
emption. Turner  v.  Turner,  107  Ala.  465,  18 
South.  210;  Oarrett  v.  Jones,  06  Ala.  06,  10 
South.  702,  and  authorltiea  dted  under  section 
2033  of  the  Oode  of  1896.  If  defendant  wish- 
ed to  preserve  his  right  to  daim  his  home- 
stead aa  exempt  while  he  and  his  famQy  were 
absent  in  Mississippi,  he  should  have  availed 
himself  of  the  benefits  conferred  by  the  pro- 
visions of  section  2539  of  the  Code  of  1886. 
Tbe  affirmative  charge  requested  by  plalntlfT 
should  have  been  given.  The  judgment  Is  re- 
versed, and  the  cause  remanded. 


(IM  Ala.  <%> 

NATIONAL    MUT.    BUILDING    &    LOAN 
ASS'N  OF  NEW  YORK  v.  CUL- 
BERSON et  al. 

(Supreme  Court  of  Alabama.     Feb.  7,  1890.) 

MoKT«JLOaa  as  Bosa  Fide  Pdbchasbr— UlcaT— 

AOmVISTBATOBS — HiSAPPBOPRUTIOH    OW 

Assam— RioBTs  ow  Hbirb. 

1.  Where  an  administrator  sold  lands  of  the 
estate  and  Invested  the  proceeds  in  other  lands, 
taking  the  title  in  his  own  name  and  then  exe- 
cuting a  asurioos  mortgage  thereon,  the  mort- 
gagee will  not  be  heard  to  say,  as  against 
the  heirs,  that,  the  administrators  sale  being 
void,  the  lands  were  not  purchased  with  funds 
of  the  estate,  since,  becanae  of  the  usury,  be 
was  not  a  bona  fide  purchaser. 

2.  Where  an  administrator  sold  the  lands  of 
the  estate  and  invested  the  proceeds  in  lands 
the  title  to  which  be  took  in  us  own  name,  the 
lands  so  pnrchased  will  be  charged  with  a 
trust  in  favor  of  infant  heirs  to  the  extent 
of  their  distributive  shares,  even  as  against  a 
mortgagee  thereof  having  notice,  thongh  the 
sale  of  the  intestate's  lands  may  have  been 
void,  where  it  does  not  appear  that  the  heirs 
can  otherwise  be  satisfactorily  reimbursed. 

Appeal  from  city  court  of  Anniaton;  James 
W.  Lapeley,  Judge. 

Bill  by  Sarah  Culberson,  Algernon  Cull>er- 
son,  Jr.,  And  Klrtland  Culberson,  by  their 
next  friend,  against  the  appellant,  the  Na- 
tional Mutual  Building  8c  Loan  Association 
of  New  York  and  Algernon  Cull>er8on,  8r. 

The  bill  avers  that  complainants  are  the 
children  and  mincH:  heirs  of  Jennie  L.  Culber- 
son, deceased,  who  died  Intestate  in  the  state 
of  Georgia,  leaving  an  estate  consisting  of 
lands  and  personal  property  situated  In  Geor- 
gia, which  descended  to  complainants;  that 
the  defendant  Culberson  became  the  admin- 
istrator ot  the  estate,  sold  the  lands  under 
an  order  of  the  court  of  ordinary  of  Bibb 
county,  Ga.,  collected  the  purchase  money, 
and  Invested  about  $3,000  thereof  In  the  real 
estate  In  question;  that  said  Culberson  took 
the  title  to  said  real  estate  In  his  own  name; 
and  executed  a  mortgage  thereon  to  the  Na- 
tional Mutual  Building  &  Loan  Association 
of  New  York  to  secure  a  loan  of  $2,000;  that 
said  Building  &  Loan  Association  was  not  a 
bona  fide  purchaser,  its  mortgage  being  taint- 
ed with  usury  (tbe  facts  constituting  usury 
being  set  out  in  the  bill),  and  that  the  said 
association  was  proceeding  to  foreclose  ita 
mortgage  by  sale  under  the  yoweb 
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The  prayer  of  the  bill  was  as  follows: 
"That  your  honor  will  elect  for  your  orators 
to  charge  the  said  property  with  the  amount 
of  money  coming  to  or  belonging  to  them 
from  and  out  of  the  estate  of  said  Jennie  L. 
Culberson  and  Invested  In  said  property  by 
the  said  Algernon  Culberson;  that  your  honor 
will  ascertain  or  cause  to  be  ascertained  the 
amount  thereof  so  Inyested,  and  that  the 
same  with  the  Interest  thereon  may  be  de- 
creed to  be  a  lien  upon  said  lot  and  Im- 
provements prloc  to  the  lien  of  the  mortgage 
held  by  said  building  and  loan  association, 
and  that  the  said  lot  may  be  ordered  sold 
for  the  payment  of  said  sum  so  ascertained; 
and  orators  pray  for  such  other  general  or 
special  relief  as  in  equity  they  may  be  enti- 
tled to." 

The  building  and  loan  association  an- 
swered, denying  the  allegations  of  the  bill, 
setting  up  that  its  mortgage  was  a  New 
York  contract  and  not  usurious,  and  claim- 
ing to  be  a  bona  fide  purchaser  without 
notice  of  appellees'  rights.  The  defendant 
Culberson  answered  admitting  the  material 
allegations  of  the  bill. 

The  complainants  Introduced  in  evidence 
the  proceedings  of  the  Georgia  court  of  ordi- 
nary showing  the  grant  of  letters  of  admin- 
istration on  the  estate  of  Jennie  Li  Culberson 
to  the  defendant  Culberson,  the  inventory  of 
her  estate,  the  proceedings  for  the  sale  of 
her  realty,  the  order  and  report  of  the  sale 
and  the  statement  of  account  filed  by  de- 
fendant CulbersMi  charging  himself  with  the 
proceeds  of  sale,  which  account  was  passed 
by  the  court  of  ordinary.  The  complainants 
also  Introduced  the  deposition  of  A.  Culber- 
son showing  the  execution  of  the  note  and 
mortgage  to  the  building  and  loan  associa- 
tion in  Alabama,  the  sale  and  conveyance  of 
the  lands  of  J»inle  L.  Culberson,  deceased, 
in  the  state  of  Georgia,  appellees''  heirship, 
the  purchase  of  the  property  involved  in  this 
suit  and  tracing  clearly  $2,160  of  the  funds 
received  from  the  estate  of  Jeimie  L.  Culber- 
son Into  the  property  In  question.  They  also 
introduced  the  statutes  of  descent  and  dis- 
tribution of  G^eorgla,  and  the  rate  of  Inter- 
est in  New  York,  which  la  shown  to  be  6 
per  cent,  per  annum.  The  mortgage  to  the 
building  and  loan  association  Introduced  by 
It,  shows  on  Its  face  that  Interest  at  the 
rate  ot  6  per  cent  per  annum  payable  month- 
ly was  required,  and  in  addition  thereto  a 
premium  of  $10  per  month  on  a  loan  of 
$2,000,  and  that  this  interest  and  premium 
were  required  to  be  paid,  without  reduction, 
tor  a  period  of  eight  years,  although  month- 
ly payments  were  required  to  be  made  which 
would  materially  reduce  the  principal  and 
would  pay  It  in  foil  in  the  estimated  period 
of  eight  years. 

After  the  examination  of  witness  Culber- 
son, on  direct  interrogatories  by  the  com- 
plainants, the  building  and  loan  association 
filed  cross  Interrogatories  to  him,  and  Intro- 
duced his  answers  to  these  cross  interroga- 


tories, together  with  the  deposition  of  the 
secretary  of  the  association,  the  substance 
ot  which  is,  that  the  association  had  no  no- 
tice of  the  complainants'  equities  until  after 
the  execution  of  the  mortgage,  and  the  con- 
clusion of  the  witness  that  the  mortgage 
was  a  New  York  contract  and  governed  by 
the  laws  of  New  York  as  to  interest  The 
building  and  loan  association  also  introduced 
certain  statutes  of  Gieorgia  relative  to  the 
sale  of  lands  of  decedents,  etc.  There  was 
no  evidence  that  under  the  laws .  of  New 
York  the  building  and  loan  association  was 
authorized  to  collect  6  per  cent  interest  per 
annum  and  premiums  of  $10  per  month  on 
a  loan  of  $2,000. 

On  the  final  submission  of  the  cause  on 
the  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  granting  the  relief  prayed  for, 
rendering  at  the  same  time,  the  following 
opinion:  "The  note  and  mortgage  in  this 
case  were  signed  in  this  state,  and  delivered 
to  Messrs.  Blackwell  &  Keith  for  the  lender 
of  the  money,  and  they,  Blackwell  &  Keith, 
then  and  there  delivered  to  borrower  the 
checks  for  the  loan.  They  tbea  had  the 
mortgage  recorded  and  forwarded  to  the 
lender  of  the  money.  It  is  therefore  an  Ala- 
bama contract  and  governed  by  our  law, 
which  forbids  any  higher  rate  of  int^eat 
than  8  per  cent  per  annum.  The  6  {ifer  cent 
Interest  and  $10  per  month  premium  contract- 
ed for  by  the  parties,  making  altogether  12 
per  cent  per  annum,  is  usury,  and  it  is  to 
be  noted  that  though  payments  on  the  prin- 
cipal were  to  be  made  every  month,  yet  this 
12  per  cent  per  annum  on  $2,000  was  to  be 
continued  till  the  last  payment  of  debt  was 
paid. 

"It  is  snfBcIentiy  shown  that  In  June,  1890, 
Mr.  Culberson  received  $1,000,  and  in  Au- 
gust 1800,  $1,169  from  sales  of  real  estate 
that  had  belonged  to  complainants'  mother, 
and  that  he  used  this  in  paying  for  the  lot 
and  improvements  in  Annlston,  in  the  bill 
mentioned.  He  also  received  other  large 
amounts  In  addition  to  the  above  $2,169, 
much  more  than  bis  distributive  share  of  the 
property.  As  to  this  $2,160  it  was  part  of 
the  direct  proceeds  of  the  corpus  of  the  es- 
tate. It  was  received  from  the  sale  of  lands 
a  tliree-fourths  undivided  interest  in  which 
belonged  to  complainants. 

"On  behalf  of  complainants  It  is  prayed 
that  this  court  elect  to  follow  their  funds  and 
fix  a  trust  upon  this  property. 

"On  behalf  of  the  defendants  It  Is  Insisted 
that  the  court  of  ordinary  of  Bibb  county, 
Ga.,  was  without  Jurisdiction  to  make  the 
sale  of  the  lands,  that  the  sale  was  void, 
and  therefore  Culberson  had  no  funds  of 
complainants,  but  the  truth  is  there  was  an 
actual  sale  of  complainants'  property  by  Cul- 
berson. He  actually  received  money  for 
their  interest  in  the  land,  and  It  does  not  lie 
in  his  mouth  to  say  that  three-fourths  of  the 
$2,169  was  not  their  money,  and  respondents 
stand  In  no  higher  position  than  their  mort- 
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gagor,  (or  tbeir  contract  being  tainted  with 
nanry,  they  lost  thereby  the  character  of 
bona  hde  purchasers  without  notice. 

"Ought  the  court  to  make  the  election  for 
these  Infant  complainants,  and  thereby  ratify 
pro  tanto  the  alleged  illegal  sales  and  In- 
yeetment  of  their  money  by  the  administra- 
tor? It  Is  not  clear  as  to  what  could  be  re- 
claimed in  Georgia  or  the  present  value  of 
It,  nor  as  to  what  would  be  lost  by  electing 
to  claim  this  three-fourths  of  $2,160.  Hence 
it  is  best  to  make  the  election.  Decree  will 
be  made  making  the'  election  prayed  for,  and 
declaring  a  trust  In  favor  of  complainants 
for  the  amount  of  their  money  invested  in 
the  property,  viz.  three-fourths  of  |1,000  with 
interest  from  date  of  investment,  and  three- 
fonrths  of  $1,100  with  Interest  from  date  of 
Its  Investment" 

From  the  final  decree  rendered  In  accord- 
ance with  this  opinion,  the  National  Mutual 
Building  &  Loan  Association  prosecutes  the 
present  appeal  and  assigns  the  rendition  of 
said  decree  as  error.    Affirmed. 

Bladcwell  &  Keith,  for  appellant  John  B. 
Knox  and  Pelham  &  Acker,  for  appellees. 

HARALSON,  J.  We  have  carefully  exam- 
ined the  transcript  of  the  record  in  this  case, 
and  are  satisfied  with  the  finding  and  decree 
of  the  court  below.  The  opinion  of  the  learn- 
ed chancellor  set  out  in  the  transcript,  is  a 
concise  and  correct  statement  of  the  law  and 
bis  conclusions  are  fully  supported  by  the 
facts.  The  necessities  of  the  case  require  no 
farther  discussion. 

Afiirmed. 


(120  Ala.  269) 

EVANS  V.  STATE. 
(Supreme  Court  of  Alabama.     Feb.  2,  1800.) 

Hon  ICIDB— EviDXSrOS—  IXSTRTrCTIONB  —  Hauhlbss 

Brror. 

1.  Under  Code,  |  4333,  establishlnK  the  doc- 
trine of  error  without  injury  in  criminal  cases, 
allowing  a  witness  tp  improperly  state  a  con- 
clasion,  is  not  ground  for  reversal,  where  be  al- 
MO  states  the  facta  on  which  the  conclusion  is 
based. 

2.  Statement  in  a  charge  that  "life  cannot  be 
taken  to  arrest  any  other  than  a  felonious  as- 
aanlt,  or  an  attempt  to  commit  a  felony,"  is  not 
open  to  the  objection  that  it  authorizes  self- 
defense  only  to  arrest  actnal  danger  of  a  felo- 
nious nature,  where.  In  other  parts  of  the 
cb&Tge,  the  principle  is  announced  that  the 
danger  which  will  justify  taking  life  to  save 
life  need  only  be  apparent 

S.  Statement  in  a  charge  that  'life  cannot  be 
taken  to  arrest  any  other  than  a  felonious  as-' 
sanlt  or  an  attempt  to  commit  a  felony"  deals. 
only  with  cases  of  actual  assanit,  and  does  not 
impinge  on  the  principle  that  an  apparent  dan- 
arer  will  justify  taking  life;  so  that  omission  to 
refer  to  right  to  act  on  apparent  danger  is  not 
error,  but  calls  for  request  for  explanatory 
cliarges. 

4.  Even  if,  under  the  definition  of  felonies  in 
the  statute,  a  charge  be  faulty  in  stating  that 
an  assanit,  to  justify  homicide  in  self-defenae, 
must  be  a  felonious  assault  It  Is  harmless 
-wbere,  if  any  assault  was  made  by  defendant 
it  was  felonions  and  forcible. 


Appeal  from  city  court  of  Gadsden;  John 
H.  Disqne,  Judge. 

Lum  Evans  was  tried  under  an  indictment 
charging  him  with  the  murder  of  Parker 
Rowe  by  cutting  him  with  a  knife,  was  con- 
victed of  murder  In  the  second  degree,  and 
appeals.    Affirmed. 

Amos  Bj.  Goodhue,  for  appellant  Charles 
Q.  Brown,  Atty.  Gen.,  for  the  State. 

McCLBLLAM,  0.  J.  Evans,  the  appellant 
was  defendant  in  the  court  below  to  an  indict- 
ment for  the  murder  of  Parker  Bowe.  The 
evidence  showed  that  Rowe  was  killed  with 
a  knife,  the  arteries  and  veins  being  severed 
on  each  aide  of  the  throat  There  were  two 
or  three  incisions  on  each  side  of  the  throat 
and  neck.  On  the  trial,  the  court,  against 
defendant's  objection,  allowed  a  nonexpert 
witness,  who  examined  the  wounds,  to  testify 
that  "they  looked  like  they  had  been  cut  from 
the  front  of  the  throat  back  towards  the  ear." 
This  witness  went  on  to  further  testify  that 
"the  gashes  were  deeper  in  front  part  of  the 
throat;  cuts  were  almost  together,  but  'to- 
wards the  ears  they  became  shallower,  and 
further  apart;  the  severed  skin  in  edge  of 
gashes  were  grained  towards  the  ear,  one 
gash  left  the  throat  and  cut  the  lower  por- 
tion of  the  ear;  [one]  gash  left  the  throat 
and  run  up  on  jaw."  It  would  seem  that 
the  admission  of  the  evidence  objected  to 
was  proper  (Perry  v.  State,  87  Ala.  30,  6 
South.  425;  Watkhis  v.  State,  89  Ala.  82,  8 
South.  134),  though  the  case  of  Nave  v.  Rail- 
road Co.,  06  Ala.  264,  11  South.  391,  casts 
gome  doubt  upon  it  But,  whether  so  or  not, 
under  the  infiuence  of  section  4333  of  the 
Code,  establlslilng  the  doctrine  of  error  with- 
out injury  ^  criminal  cases,  the  principle 
that  where  a  witness,  though  improperly  al- 
lowed to  state  a  conclusion  of  fact  states 
also  the  specific  facts  upon  which  that  con- 
clusion is  based,  so  that  the  jury  can  draw 
their  own  conclusions  therefrom,  no  presump- 
tion of  Injury  arises  from  the  admission  of 
his  conclusion,  and  a  reversal  cannot  be 
based  upon  it  Underh.  Ev.  I  186;  lang- 
worthy  v.  Green  Tp.,  88  Mich.  207,  50  N.  W. 
130;  Pennsylvania  Co.  v.  Frund  (Ind.  App.) 
30  N.  E.  1116.  This  Is  analogous  to  the  rule 
long  established  in  this  state  that  a  nonexpert 
witness  may  give  his  opinion  or  conclusion  as 
to  sanity  If  he  details  the  facts  upon  which 
It  Is  predicated.  Fountain  v.  Brown,  38  Ala. 
72;  Murphree  v.  Senn,  107  Ala.  421,  18  South. 
264;  Bumey  v.  Torrey,  100  Ala.  157, 14  South. 
685. 

The  court,  In  its  general  charge,  instructed 
the  Jury  as  follows:  "Life  cannot  be  taken  to 
arrest  any  other  than  a  felonious  assault,  or 
.an  attempt  to  commit  a  forcible  felony;"  and 
again:  "If  an  assault  is  not  felonious,  how- 
ever It  may  mitigate,  it  cannot  Justify,  the 
taking  of  human  life."  In  other  parts  of  the 
general  charge,  the  principle  that  the  danger 
which  will  Justify  taking  life  to  save  life  need 
only  be  apparent     So  that,  construing  the 
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whole  charge,  as  we  mast,  together,  the 
clauses  copied  above  are  not  open  to  the  objec- 
tion that  they  anthorlze  self-defense  only  to 
arrest  actual  danger  of  a  felonious  nature. 
Moreover,  these  charges,  considered  abstract- 
ly, do  not  Impinge  upon  that  principle.  They 
deal  only  with  cases  of  actual  assault,  and 
they  mean  only  that,  where  there  Is  an  actual 
assault,  it  must  be  of  the  character  stated, 
else  life  cannot  be  taken  In  resistance  of  it 
And  at  most  It  would  seem  that  the  omission 
of  reference  In  the  charges  to  defendant's 
right  to  act  upon  apparent  as  well  as  upon 
actual  danger  could  only  serve  to  give  them  a 
misleading  tendency,  which  should  have  been 
corrected  by  requests  for  explanatory  charges, 
and  which  will  not  justify  a  reversal  of  the 
judgment  Poe  v.  State,  87  Ala.  65,  69,  70,  6 
South.  378. 

But,  coming  to  the  merits  of  the  Instruc- 
tions, apart  from  the  objection  to  them  we 
have  been  considering,  it  Is  found  that  they 
were  taken  bodily  and  literally  from  the  opin- 
ion of  this  court  in  the  case  of  Elland  v.  State, 
52  Ala.  322,  331,  Where  It  Is  said  that  a  charge 
under  discussion,  "If  given  without  explana- 
tion, would  probably  have  Induced  the  Jury 
to  believe  that  any  peril  to  the  person,  though 
it  was  of  mere  Indignity,  or  of  mere  battery, 
from  which  great  bodily  harm  could  not  have 
been  reasonably  apprehended,  would  justify 
the  taking  of  life  If  It  could  not  be  escaped 
by  retreat,  or  If  retreat  would  Increase  .the 
peril  of  it.  JAfe  cannot  be  taken  to  arrest  any 
other  than  a  felonious  assault,  or  an  attempt 
to  commit  a  forcible  felony.  If  an  assault  is 
not  felonious,  tiotoeverttmay  mitigate,  it  can- 
not justify,  a  homicide.  It  a  felonious  assault 
Is  BO  violent  that  the  assailed  cannot  retreat 
from  it  without  manifest  danger  to  his  life, 
or  of  enormous  bodily  harm,  the  duty  of  re- 
treat does  not  rest  on  him."  A  strong  argu- 
ment Is  made  against  the  soundness  of  that 
pait  of  the  opinion  which  we  have  Italicized, 
and  which  is  embodied  In  the  Instructions. 
It  is  said  by  counsel:  "The  vice  of  these 
charges  consists  •  •  •  In  the  fact  that 
they  deny  the  right  of  self-defense  in  all  cases 
in  which  the  object  of  the  assailant  Is  to  Inflict 
great  bodily  harm,  not  amoimtlng  to  a  felony. 
To  constitute  a  felonious  assault,  the  Intent 
of  the  assailant  must  be  to  murder,  malm, 
rob,  or  ravish.  Suppose  the  Intention  of  the 
assailant  Is  to  Inflict  great  bodily  harm  short 
of  murder,  mayhem,  or  rape,  and  this  Inten- 
tion Is  known  to  the  defendant,  may  he  not 
lawfully  take  life  to  arrest  such  an  assault, 
provided,  of  course,  the  other  elements  of 
self-defense  are  shown?"  In  line  with  these 
suggestions.  It  has  been  frequently  said  In 
this  court.  In  definition  of  the  assault  which 
may  be  resisted  under  certain  conditions  to 
the  taking  of  life,  that  it  must  be  of  such  a 
character  as;  If  perpetrated,  It  Is  likely  to  pro- 
duce death,  or  grievous  bodily  harm.  Jackson 
V.  State,  94  Ala.  85, 90, 10  South.  509,  and  cases 
there  cited.  It  would  seem,  under  these  deci- 
sions, that  an  assault  which  will  Justify  homi- 


cide in  self-defense,  other  conditions  existing, 
need  not  be  a  felonious  assault,  or  an  attempt 
to  commit  a  forcible  felony,  as  felonies  are  de- 
fined by  our  statutes.  It  is  probable  that  the 
terms  used  In  these  Instructions  came  Into 
T(%ue,  and  accurately  declared  the  law,  when 
they  had  different  meanings  from  that  which 
attaches  to  them  under  our  statutory  demark- 
atlon  between  felonies  and  misdemeanors. 
However  that  may  be,  whether  the  charges 
are  faulty  or  not  in  the  respect  pointed  out 
for  appellant,  no  Injury  could  have  resulted 
to  the  defendant  from  their  being  given,  since 
the  evidence  was  without  conflict  that.  If  any 
assault  was  made  by  the  deceased,  It  was  a 
felonious  assault  and  forcible,  being  no  less 
than  an  attempt  by  him  to  take  defendant's 
life  by  cutting  him  with  a  knife,  accompanied 
by  a  declaration  of  his  deadly  purpose.  Un- 
der these  circumstances,  the  fault  of  the  in- 
structions Insisted  upon  will  not  avail  to  re* 
verse  the  judgment 

We  have  discussed  the  questions  treated  of 
In  appellant's  brief.  There  are  several  other 
questions  presented  by  the  record.  These  we 
have  duly  considered.  The  rulings  involving 
them  are,  however,  so  patently  free  from  er- 
ror, or  lacking  in  prejudice  to  the  appellant, 
that  we  deem  It  unnecessary  to  discuss  them. 
The  Judgment  Is  affirmed. 


020  Ala.  286) 

TBRBT  V.  STATE. 

(Supreme  Court  of  Alabama.    Feb.  2,  1899.) 

Cbikival  Law— Chakob  or  Venue— Discrbtioh 
OF  CoDBT— Witnesses— CosTiNDAHOBS 

— HOUICIDE — BVIUENOB. 

1.  Affidavits  for  a  change  of  venue  on  account 
Of  the  prejudices  of  the  people,  filed  after  a  re- 
versal on  appeal,  must  relate  to  the  feelings 
of  the  people  at  the  time  of  the  filing. 

2.  Two  persons  made  affidavit  that  certain 
persons  had  told  them  that  they  had  heard,  on 
that  day,  several  persons,  whose  names  were 
not  stated,  talk  of  hanging  defendant  if  a 
change  of  venue  was  granted.  The  sheriff,  pro- 
bate judge,  county  treasurer,  and  a  justice 
made  affidavit  that  they  had  talked  with  many 
people  from  all  over  the  county,  and  that  they 
believed  defendant  could  obtain  a  fair  trial. 
Held  not  error  to  refuse  a  change  of  venue. 

3.  An  attachment  for  a  witness  shown  to  be 
sick,  and  unable  to  attend  court  is  properly  re- 
fused. 

4.  A  motion  for  a  continuance  on  account  of 
the  absence  of  a  witness  is  properly  overruled 
where  the  state  admitted  the  showing  by  the 
defense  as  to  what  the  witness  would  testify  to. 

6.  In  a  prosecution  for  murder,  a  witness  who 
examined  the  deceased  may  testify  that  "the 
flesh  moved,  and  it  appeared  her  skull  was 
broken  or  crushed." 

6.  On  a  trial  under  an  indictment  for  murder 
by  striking  deceased  with  an  unknown  weapon, 
it  was  proper  to  refuse  to  Instruct  that,  if  the 
jury  believed  deceased  was  killed  by  the  com- 
bined effect  of  choking  and  a  blow  struck  with 
a  weapon,  they  should  acquit 

7.  In  a  prosecution  for  murder  it  was  proper 
to  refuse  to  Instrnct  that  if  the  jury  believed 
defendant's  character  for  peace  and  quietude 
was  good,  they  should  consider  It  in  favor  of 
his  innocence,  even  though  they  believed  his 
character  for  veracity  bad. 

8.  The  fact  that  the  indictment  alleged  th« 
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murder  to  hare  been  committed  with  an  instru- 
ment unknown  does  not  prevent  a  conviction, 
unless  the  grand  jury  actually  knew  the  weap- 
on employed;  it  not  being  enough  that  they 
could  haye  found  out  by  reasonable  diligence. 

Appeal  from  circuit  court.  Coffee  county; 
J.  W.  Foster,  Judge. 

Major  Terry  was  convicted  of  murder  in 
the  first  degree,  and  be  appeals.    Affirmed. 

The  appellant.  Major  Terry,  was  tried  un- 
der an  Indictment  which  charged  him  with 
unlawfully  and  with  malice  aforethought  kill- 
ing "Mary  Thomas  by  striking  her  with  some 
weapon  to  the  grand  jury  unknown,"  was 
convicted  of  murder  in  the  first  degree,  and 
sentenced  to  be  bong.  When  the  cause  was 
called  for  trial  the  appellant  made  applica- 
tion to  the  court  for  a  change  of  venue.  The 
grounds  of  this  application  are  sufficiently 
stated  In  the  opinion.  Upon  the  bearing  of 
the  application  the  court  overruled  It,  and 
refused  to  allow  tbe  change  of  venue,  and 
to  this  ruling  the  defendant  duly  excepted. 
Thereupon  the  state  announced  ready,  but 
the  defendant  announced  that  he  was  not 
ready  for  trial  on  account  of  the  absence  of 
several  witnesses,  among  whom  was  one  Dr. 
Grubbs;  and  the  defendant  submitted  a  sworn 
statement  as  to  what  he  expected  to  prove 
by  each  of  these  witnesses,  and  asked  for 
an  attachment  for  each  of  them.  Tbe  court 
ordered  attachments,  returnable  Instanter, 
for  all  of  the  witnesses,  with  the  exception 
of  Dr.  Grubbs.  In  reference  to  this  witness 
it  was  shown  that  he  was  sick,  and  unable 
to  attend  court  Thereupon  the  court  de- 
clined to  issue  an  attachment  for  Dr.  Grubbs, 
and  defendant  excepted  to  this  action  of  the 
court.  The  court  then  put  the  state  on  the 
showing  made  by  the  defendant  as  to  what 
the  witness  Dr.  Grubbs  would  testify,  which 
showing  the  state  admitted.  The  defendant 
objected  to  being  put  to  trial  In  the  absence 
of  said  witness,  and  moved  the  court  for  a 
continuance  of  tbe  cause  on  account  of  his 
business.  The  court  overruled  the  motion, 
declined  to  allow  a  continuance,  and  to  this 
ruling  the  defendant  duly  excepted.  It  was 
shown  that  Mary  Van  Thomas  had  been  kill- 
ed; that  when  her  body  was  found  It  was 
discovered  that  she  had  received  a  severe 
blow  on  her  bead,  fracturing  her  skull;  and 
tbere  were  marks  upon  her  throat  as  if  she 
had  been  choked.  The  state  Introduced  evi- 
dence tending  to  show  that  tbe  defendant 
bad  Inflicted  the  wounds  upon  tbe  deceased 
-wbich  resulted  lu  her  death.  Upon  the  ex- 
amination of  one  Mrs.  Grumpier,  a  witness 
for  tbe  state,  she  testified  that  she  went  to 
tbe  bouse  of  deceased  a  short  time  after 
she  was  killed,  and  while  there  she  exam- 
ined her.  That  there  was  a  large  gash  on 
tbe  left  side  of  her  bead,  and  all  along  the 
left  side  of  her  head  there  were  bruises; 
"tbat  the  flesh  moved,  and  It  appeared  that 
tbe  skull  was  broken  or  crushed;  It  gave 
fvay  and  moved  about  easily."  The  defend- 
ant separately  objected  and  moVed  to  ez- 
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elude  the  sentence  quoted  above,  upon  the 
grounds  that  It  was  Irrelevant  and  Imma- 
terial evidence,  and  that  the  statements  were 
the  mere  conclusion  or  expression  of  the 
opinion  of  the  witness.  The  court  overruled 
this  motion,  and  the  defendant  duly  except- 
ed. There  was  no  definite  evidence  as  to 
what  was  the  instrument  with  which  the 
blow  producing  the  death  of  the  deceased 
was  infiicted,  but  it  was  shown  that  the  blow 
upon  the  head  was  sufficient  to  produce 
death.  The  testimony  for  the  defendant  tend- 
ed to  show  that  be  was  not  guilty  of  the 
offense  charged.  He  Introduced  evidence 
proving  his  general  character  for  iieace  and 
Quietude  was  good.  Upon  the  Introduction 
of  all  the  evidence,  .the  court,  at  tbe  request 
of  the  solicitor  for  the  state,  gave  to  the 
Jury  the  following  written  charge:  "If  tbe 
grand  Jury  had  proof  of  and  knew  the 
weapon  employed  whereby  the  deceased  was 
killed,  then  it  was  necessary,  to  a  valid  In- 
dictment, that  such  weapon  be  named  there- 
in; but.  If  the  weapon  was  unknown  to  the 
grand  Jury,  such  averment  was  sufficient, 
even  If  It  could  have  been  ascertained  by  rea- 
sonable diligence."  The  defendant  duly  ex- 
cepted to  the  giving  of  this  charge,  and  also 
separately  excepted  to  the  court's  refusal  to 
give  each  of  the  following  charges  requested 
by  him:  (1)  "If  the  Jury  believe  the  evi- 
dence, they  must  acquit  the  defendant."  (2> 
"If  the  Jury  believe  from  tbe  evidence  that 
the  death  of  the  deceased  was  produced  by 
the  combined  effect  of  the  choking  and  a 
blow  struck  with  a  weapon,  they  must  find 
the  defendant  not  guilty."  (3)  "If  the  Jury 
believe  that  the  defendant's  character  for 
peace  and  quietude  Is  good,  they  must  con- 
sider his  character,  in  determining  his  guilt 
or  Innocence,  as  a  circumstance  In  favor  of 
his  Innocence,  even  though  they  believe  hi» 
character  for  truth  and  veracity  bad." 

Ohas.  O.  Brown,  Atty.  Gen.,  for  the  State. 

TYSON,  J.  The  facts  averred  by  defend- 
ant In  his  application  for  a  change  of  venue 
were:  That  on  the  day  after  the  alleged 
murder  with  which  he  was  charged  he  was 
given  a  preliminary  hearing,  and  bound  over 
to  await  the  action  of  the  grand  Jury.  That 
about  night  of  that  day  a  mob  was  formed, 
and  began  to  make  demonstrations  indicat- 
ing a  disposition  to  take  him  trom  the  cus- 
tody of  the  constable,  who  had  htm  In  charge, 
and  kill  him,  when  he  made  a  dash,  and 
escaped  to  the  woods,  pursued  by  some  of 
the  persons  composing  the  mob.  Afterwards 
searching  parties  were  organized  to  api»«- 
hend  him,  without  avalL  Just  prior  to  the 
next  term  of  the  circuit  court  he  surrendered, 
and  was  imprisoned  in  the  Jail  of  another 
county.  That,  after  his  trial  was  finished, 
and  while  the  Jury  were  considering  their 
verdict,  a  large  crowd  of  enraged  persons 
gathered  about  the  court  house,  and  threat- 
ened to  kill  him  should  the  Jury  acquit  him. 
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That  he  was  convicted,  and  sentenced  to 
death,  from  trhlch  Judgment  he  appealed  to 
the  supreme  court,  but  on  the  day  fixed  by 
the  court  for  bis  execution  a  large  crowd 
of  people  gathered  In  Elba,  and  when  In- 
formed of  his  appeal,  and  that  the  sheriff 
had  the  day  before  taken  him  to  another 
county,  another  mob  formed,  and  threatened 
to  go  after  him,  take  him  from  the  officers 
of  the  law,  and  kill  him.  That  since  the  re- 
versal of  his  case  by  the  supreme  court  (23 
South.  776)  there  have  been  "expressions 
to  the  effect  that  he  has  put  the  county  to 
expense  enough,  and  ought  to  be  killed,  and 
the  county  rid  of  him."  That,  after  It  be- 
came known  that  be  would  apply  for  a 
change  of  venue,  "he  bap  learned  of  various 
threats  that,  if  the  change  of  venue  was 
granted,  a  mob  would  be  formed  to  take  his 
life,  and  not  allow  him  again  to  go  from 
the  county.  And  be  alleges  that  the  public 
sentiment  In  the  county  is  such  as  that  he 
cannot  get  a  fair  and  impartial  trial  in  this 
county  from  the  facts  aforesaid." 

Before  entering  upon  a  consideration  of  the 
affidavits  offered  by  defendant  In  support 
of  this  application  and  those  by  the  state 
in  opposition.  It  will  be  well  to  note  that 
his  preliminary  examination  was  had  the 
14th  day  of  July,  1887,  that  bis  trial  and 
conviction  were  on  September  10,  1897,  that 
the  Judgment  of  reversal  by  this  coart  was 
on  the  23d  day  of  June,  1898,  and  this  appli- 
cation was  ffied  the  6th  day  of  September, 
1898.  The  defendant  filed  the  affidavits  of 
seven  persons,  which  may  be  grouped  into 
four  classes.  Two  relate  exclusively  to  the 
facts  as  alleged  In  the  application  as  to  the 
demonstrations  made  by  the  crowd  on  the 
day  of  the  preliminary  examination;  two  re- 
late to  what  took  place  during  the  day  fixed 
for  his  execution;  one  recites  that  one  Du- 
bose,  a  few  days  after  the  reversal,  told  affi- 
ant that  the  county  had  been  put  to  enough 
expense  by  the  defendant,  and  that  he  was 
in  favor  of  the  citizens  of  the  county  taking 
him,  and  kllUng  him,  and  that  he  Icnew 
others  of  the  same  opinion;  and  the  two 
others  recite  that  certain  persons  named  had 
told  each  of  the  afBants  that  they  had  heard, 
that  day,  several  persons,  whose  names  are 
not  stated,  talk  of  Imnglng  defendant  if  a 
change  of  venue  was  granted.  Under  the 
principles  declared  In  the  case  of  Hawes  v. 
State,  88  Ala.  37, 7  South.  302,  only  the  two  last- 
mentioned  affidavits  could  have  had  any  influ- 
ence In  determining  the  question  presented  by 
the  application.  It  Is  worthy  of  note  that  the 
persons  making  each  of  these  affidavits  do  not 
state  their  knowledge  of  the  condition  of  the 
public  mind  In  regard  to  the  defendant,  but 
simply  what  some  other  person  had  told  them 
that  he  had  heard.  Whether  the  sentiments 
inimical  to  the  rights  of  the  defendant  to  have 
a  fair  trial  were  expressed  by  klnspeople  or 
partisan  friends  of  the  deceased  or  her  family 
Is  not  shown.  To  what  extent  this  sentiment 
prevailed,  beyond  a  few  persons,  there  Is  an 


entire  absence  of  proof.  But,  conceding  that 
the  affidavits  show  there  existed  at  one  time 
some  bitterness  ot  feeling  towards  defendant 
throughout  the  county,  the  affidavits  intro- 
duced by  the  state  clearly  show  that  it  did 
not  exist  at  the  time  of  this  trial.  These 
affidavits  were  made  by  the  sheriff,  probate 
Judge,  county  treasurer,  and  a  Justice  of  the 
peace.  In  which  It  is  stated  that  they  have 
talked  with  a  great  many  people  of  the 
county,  and  from  all  portions  of  the  county, 
and  heard  many  expressions  made  by  many 
people,  and  that.  In  their  opinion,  the  de- 
fendant could  obtain  a  fair  trlaL  There  was 
no  error  committed  by  the  court  In  refusing 
the  application.    Hawes  v.  State,  supra. 

There  was  no  error  in  the  refusal  of  the 
court  to  issue  an  attachment  for  witness  Dr. 
Grubbs  at  the  instance  of  the  defendant. 
He  was  shown  to  have  been  sick,  and  un- 
able to  attend  court  Neither  was  there  er- 
ror in  the  action  of  the  court  in  overruling 
the  defendant's  motion  for  a  continuance  on 
account  of  his  absence,  since  the  defendant 
had  the  benefit  of  his '  testimony  in  a  show- 
ing Introduced  in  evidence  by  him. 

It  was  competent  for  the  witness  Mrs. 
Grumpier  to  testify  that  "the  flesh  moved, 
and  -  It  appeared  her  skull  was  broken  or 
crushed."  Evans  v.  State  (present  term)  25 
South.  176,  and  authorities  there  cited. 

The  other  exceptions  reserved  to  the  ml- 
ings  of  the  court  upon  the  admission  of  evi- 
dence are  so  wanting  In  merit  that  we  will 
not  discuss  them.  Terry  v.  State  (Ala.)  23 
South.  776. 

The  three  charges  refused  to  the  defendant 
each  invaded  the  province  of  the  Jury,  and 
were  properly  refused.  The  written  charge 
given  at  the  request  of  the  solicitor  was 
proper.    Duvall  v.  State,  63  Ala.  12. 

There  is  na  error  in  the  record,  and  the 
Judgment  is  affirmed.  The  day  fixed  by  tbe 
court  below  for  the  execution  of  the  sentence 
of  death  pronounced  against  the  defendant 
having  passed,  it  becomes  our  duty  to  spec- 
ify a  day  for  his  e:tecutlon.  It  is  according- 
ly ordered  and  adjudged  that  on  Friday,  17tli 
day  of  March,  1889,  the  sheriff  of  Coffee 
county  execute  the  sentence  of  the  law  by 
hanging  the  defendant,  the  said  Major  Terry, 
by  the  neck,  until  he  is  dead,  in  obedience  to 
the  Judgment  and  sentence  of  the  circuit  court 
of  Coffee  county,  as  herein  affirmed. 


KINO  V.  STATE. 


(120  Ala.  329) 


(Supreme  Court  of  Alabama.     Feb.  2,  1890.) 
KAPe—lDDioTMBHT—BviDBiios— Instructions. 

1.  The  crime  of  abusing  a  female  under  10 
years  of  age  in  the  attempt  to  have  carna) 
knowledge  of  her  (Code,  §  4346)  is  charged  by 
an  indictment  alleging  that  defendant  "did  as- 
sault *  *  *  a  girl  under  the  age  of  10 
years,  with  the  intent  forcibly  to  ravish  her." 

2.  The  charg[e  given  by  the  court  of  its  own 
motion  not  being  set  out  in  the  bill  of  excep- 
tions, it  cannot  be  said  that  It  erred  in  charging,  - 
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at  tlie  nqncat  of  &«  aoBcitor,  fhat  "the  defini- 
tion given  by  the  court  of  a  reasonable  doubt 
la  the  legal  definition  of  the  same,"  and  that 
"all  the  charges  given  for  the  defendant  are  in 
hanaonr  with  the  charge  of  the  court,  *  •  • 
bnt  only  a  different  way  of  expressing  the  law." 

3.  It  is  not  every  hypothesis,  but  every  "rea- 
sonable" hypothesis  but  that  of  guilt,  which  the 
evidence  mnst  exclude  to  justify  a  conviction. 

4.  The  court  not  only  is  not  obliged  to  single 
out  the  testimony  of  one  witness,  or  a  particu- 
lar statement  of  a  witness,  and  charge  that 
the  jnry  should  consider  It  In  favor  of  defendant, 
but  to  do  ao  la  error. 

5.  Where  the  bill  of  exceptions  atates  that 
there  was  other  evidence,  which  is  not  deemed 
necessary  to  set  out,  it  cannot  be  said  that  it 
was  error  to  refuse  to  charge  that,  "if  the  jnty 
can  reconcile  the  testimony  consistently  wlu 
the  innocence  of  the  defendant,  it  is  their  du- 
ty to  do  so,  and  to  acquit  the  defendant,"  as, 
if  the  evidence  is  palpably  Irreconcilable  with 
any  theory  of  defendant's  mnocence,  sudi  charge 
ahould  not  be  given. 

Appeal  ttom  drcnlt  court,  Henry  county;  J. 
W.  Foster,  Jndge. 

Joe  King  was  convicted  of  an  assault  with 
Intent  to  ravish,  and  appeals.     Affirmed. 

The  appellant  was  indicted  and  tried  under 
the  following  Indictment:  "The  grand  Jury  of 
said  ooonty  charge  that  before  the  finding  of 
this  Indictment  that  Joe  King  did  assault  Min- 
nie Dooglass,  a  girl  under  the  age  of  ten  years, 
with  the  Intent  forcibly  to  ravish  her,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama." The  defendant  demurred  to  the  in- 
dictment npon  the  ground  that  the  charge  con- 
tained therein  was  unwarranted  by  statute  or 
statutory  form,  and  was  insufficient  as  a  stat- 
utory or  coznmon-law  indictment.  This  de- 
murrer was  overruled,  and  the  defendant  duly 
excepted.  The  state  Introduced  the  girl  al- 
leged to  have  been  assaulted,  who  testified  to 
the  facts  of  the  assault,  but  on  cross-examina- 
tion further  testified  that  she  did  not  know 
who  it  was  who  assaulted  her.  Defendant's 
counsel  pointed  out  the  defendant,  and  asked 
the  witness  if  he  was  the  man.  She  looked  at 
the  defendant,  and  answered,  "No."  There 
was  other  evidence  introduced  by  the  state, 
showing  that  the  assault  complained  of  had 
been  committed.  There  was  also  testimony 
offered  by  the  state  for  the  prnpoee  of  identify- 
ing the  defendant  as  the  person  who  commit- 
ted the  alleged  assault,  and  there  was  testi- 
mony offered  by  the  defendant,  including  his 
own  testimony,  to  the  effect  that  he  did  not 
oommlt  the  alleged  assault  The  recital  of  the 
bin  of  exceptions  as  to  its  not  containing  all 
the  evidence  Is  copied  In  the  opinion.  The 
bill  of  exceptions  contains  the  following  re- 
cital: "The  court.  In  the  general  charge, 
among  other  things,  defined  to  the  jury  a  rea- 
sonable doubt,  after  which  the  court  gave,  at 
the  request  of  the  defendant,  the  following 
wrlttoi  charges,  which  were  read  by  the  de- 
fendanfs  counsel  to  the  jnry,  as  follows." 
Then  foUow  the  first  and  second  charges  given 
at  the  request  of  the  solicitor,  which  are  cop- 
ied in  the  opinion,  and  to  the  giving  of  each 
of  which  the  defendant  separately  excepted. 
The  defendant  requested  the  court  to  give  ifi 


the  jnry  the  following  written  Charges,  and 
separat^  excepted  to  the  conrf  a  refusal  to 
give  each  of  them  as  asked:  (1)  "Unless  the 
evid^ice  agajnst  the  defendant  should  be  such 
as  to  exclude  to  a  moral  certainty  every  hy- 
pothesis bat  that  of  his  gnilt  of  the  offense 
Impated  to  lilm,  they  must  find  the  defendant 
not  guilty."  (6)  "If  the  jury  can  reconcile 
the  testimony  consistent  with  the  Innocence  of 
the  defendant,  it  is  their  duty  to  do  so,  and 
acquit  the  defendant"  (7)  "If  the  child  tes- 
tified that  the  defendant  was  not  the  man, 
while  looking  at  him,  the  jury  should  take  ttiat 
and  duly  consida  it  in  favor  of  the  defendant" 

R.  H.  Walker  and  T.  M.  £^py,  for  appel- 
lant Ohas.  O.  Brown,  Atty.  Oen^  for  the 
State. 

McOLELLAK,  C  J.  Hie  indictment  Is  In 
the  C!ode  form,  except  In  the  substitution  of 
the  words  "a  girl  under  the  age  of  ten  years" 
for  the  word  "woman,"  used  In  the  form;  and, 
as  has  been  In  substance  held  by  this  court,  it 
sufficiently  charges  an  offense  under  section 
4346  of  the  Code.  Toulet  v.  State,  100  Ala. 
72,  14  South.  403;  Yasser  v.  State,  65  Ala. 
264.  The  bill  of  exceptions  does  not  set  out 
the  charge  given  by  the  court  of  its  own  mo- 
tion. We  are,  therefore.  In  no  position  to 
adjudge  ttiat  the  definition  given  by  the  court 
of  a  reasonable  doubt  was  not  a  legal  definition 
of  the  same,  nor  that  the  charges  given  for 
defendant  were  not  In  harmony  with  the  charge 
of  the  court  '  It  follows  that  we  cannot  re- 
vise the  court's  action  hi  charghig  the  jury, 
at  the  request  of  the  solicitor,  (1)  "that  the 
definition  given  by  the  court  of  a  reasonable 
doubt  is  the  legal  definition  of  the  same,"  and 
(2)  "that  all  the  charges  given  for  the  defend- 
ant are  in  harmony  with  the  charge  of  the 
court,  and  they  are  not  in  conflict  with,  but 
only  a  different  way  of  expressing,  the  law." 
The  charges  given  for  the  state  at  the  most 
were  explanatory,  rather  than  qualifying,  in 
respect  of  defendant's  charges.  Lewis  v. 
State,  96  Ala.  9-11,  11  South.  259.  The  first 
charge  refused  to  defendant  requires  too  high 
a  degree  of  proof.  It  is  every  reasonable  hy- 
pothesis but  that  of  guilt  which  the  evidence 
must  exclude  to  justify  a  conviction.  The 
court  Is  not  only  under  no  duty  to  single  out 
the  testimony  of  one  witness,  or  a  particular 
statement  of  a  witness,  and  tell  the  jury  that 
they  should  consider  It  in  favor  of  the  defend- 
ant but  such  an  Instruction  has  been  often 
affirmatively  condemned  by  tliis  court  as  giv- 
ing undue  prominence  and  Importance  to  the 
testimony  so  referred  to.  Charge  7  asked  by 
the  defendant  was,  therefore,  properly  refused. 
Charge  6  asked  by  the  defendant  is  not  faulty 
for  not  postulating  a  reasonable  reconciliation 
of  the  testimony  consistent  with  Innocence,  as 
Is  Insisted.  A  reconciliation  of  testimony  nec- 
essarily Implies  and  involves  a  reasonable  rec- 
onciliation. But  testimony  so  conflicting  as  to 
preclude  satisfactory  considerations  upon  which 
it  may  be  made  to  comport  with  itself,  or  to  a 
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stated  conclusion,  cannot  be  reconciled  at  all; 
and,  where  the  court  sees  this  to  be  tbe  case, 
charges  like  this  should  not  be  given.  Xhe 
bill  of  exceptions  does  not  purport  to  set  ont 
all  the  evidence.  To  the  contrary,  It  Is  there- 
in stated  that  "there  was  other  testimony,  both 
for  the  state  and  for  the  defendant,  which  Is 
not  deemed  necessary  to  set  out  in  fnlL"  On 
this  state  of  the  record  we  will  presume,  in 
support  of  the  refusal  of  this  Instruction,  that 
the  evidence  not  set  out  was  of  a  character 
palpably  hrreconcilable  with  any  theory  of  de- 
fendant's innocence.  Slrror  in  this  ruling  of 
the  court  Is,  therefore,  not  made  to  affirmative- 
ly appear,  and  appellant  can  take  nothing  by 
hia  exception  to  It.     Affirmed. 


(120  Ala.  3«9) 

SOBOGGINS  et  al.  t.  STATE. 

(Supreme  Court  of  Alabama.     Feb.  2,  1809.) 

Assault  with  Intbnt  to  Morder — Provokixo 
dlpfiodltt— bvidbnos — ik8truction8. 

L  One  assanlting  another  with  intent  to  mnr- 
der  cannot  invoke  the  doctrine  of  self-defense, 
where  just  prior  to  tbe  assault  he  charged 
prosecuting  witness  with  seducing  bis  sister, 
as  he  was  not  free  from  fault  In  bringing  on 
the  difBcnity. 

2.  Defendants  approached  prosecutor,  and 
asked  him  why  he  had  seduced  their  sister, 
and  he  denied  doing  so;  and,  on  being  told 
that  they  knew  he  did,  he  placed  his  hand  to 
his  pistol  pocket,  when  one  of  the  defendants 
began  firing  on  him.  Bdd  proper  to  charge 
that  defendants  were  guilty  of  assault  with  in- 
tent to  murder,  in  the  language  Of  Code  1896,  f 
4856  (3727),  defining  murder  in  the  second  de- 
gree, if  they  assaulted  prosecutor  in  a  sudden 
affray,  by  the  use  of  deadly  weapons,  before 
the  commencement  of  the  fight,  wliile  he  had 
no  weapon  drawn. 

3.  A  charge  that  defendants  were  entitled  to 
fire  first,  if  prosecutor  spoke  angrily  and  in- 
sultingly and  placed  his  hand  on  his  pistol 
pocket,  is  erroneous,  as  ignoring  defendants' 
duty  to  retreat,  if  they  could  do  so  safely. 

4.  One  accused  of  assault  with  intent  to 
murder  may  be  guilty  of  having  provoked  the 
difficulty,  precluding  him  from  invoking  the 
doctrine  of  self-defense,  though  he  did  not  in- 
tend to  provoke  any  difBcuIty  when  he  ap- 
proached prosecutor. 

5.  It  is  not  proper  to  hypothesize,  in  an  in- 
struction, as  doubtful,  a  fact  which  defendant 
has  admitted. 

Appeal  from  dccnlt  court,  Lawrence  coun- 
ty; Thomas  R.  Boulhac,  Judge. 

Hollis  Scroggins  and  Chassie  Scroggins  were 
indicted,  tried  and  convicted  for  an  assault 
upon  one  Gabe  Chilcoat,  with  a  pistol,  with 
tbe  Intent  to  murder,  and  were  sentenced  to 
the  penitentiary  for  four  years,  and  they  ap- 
peal.    Affirmed. 

On  the  trial  of  the  cause,  the  evidence  for 
the  state  tended  to  show  that  while  Gabe 
(Jbilcoat  was  riding  horseback  along  a  coun- 
try road,  to  tovim,  defendants  stopped  him  by 
catching  hold  of  the  horse's  bridle,  and  after 
exchanging  a  few  words,  one  of  the  defend- 
ants fired  upon  him,  and  after  said  Chilcoat 
had  fallen  from  bis  horse  and  turned  to  run, 
said  defendant  continued  to  fire;    that  said 


Chllcqat  was  shot  by  the  defendants,  or  one 
of  them,  seven  times. 

The  evidence  for  the  defendants  tended  to 
Show  that  said  Chilcoat  had  seduced  their 
sister;  that  they  learned  of  this  fact  the  night 
before  the  shooting,  and  that  when  they  ap- 
proached said  Chilcoat  they  asked  him  why 
he  seduced  their  sister;  that  Chilcoat  replied 
that  he  had  not  done  so,  and  upon  being  told 
that  they  knew  he  had,  Chilcoat  cursed  them, 
and  after  saying  that  be  was  ready  for  them, 
threw  bis  right  hand  behind  him  to  his  pistol 
pocket,  and  that  when  that  was  done,  one  of 
the  defendants  drew  his  pistol  and  began  fir- 
ing at  htm.  There  were  other  witnesses  in- 
troduced by  the  defendants,  whose  testimony 
tended  to  show  that  ChUcoat  bad  ruined  tbe 
defendants'  sister. 

Upon  the  examination  of  the  said  sister, 
after  she  had  testified  to  her  seduction  by  said 
Chilcoat,  she  was  asked  whether  or  not  said 
Chilcoat  had  had  illicit  relations  with  her  the 
last  time  he  was  at  her  father's  house,  and  If 
he  told  her  on  said  day  that  if  her  father  and 
brothers  ever  said  anything  about  It  to  him 
he  would  kill  them.  The  solicitor  objected  to 
this  question,  the  court  sustained  the  objection 
and  the  defendants  excepted.  Thereupon  the 
defendants  asked  said  witness  whether  or  not 
said  Chilcoat  was  the  father  of  her  Illegiti- 
mate child.  The  solicitor  objected  to  this 
question,  the  court  sustained  the  objection  and 
the  defendants  duly  excepted. 

Upon  the  introduction  of  all  .the  evidence, 
the  court  In  its  general  charge  to  the  Jury, 
among  others,  gave  the  following  instructions; 
(1)  "I  charge  you,  gentlemen  oiF  the  Jury,  that 
if  the  defendants  approached  Chilcoat  and 
asked  him  why  he  had  seduced  their  sister 
and  that  Chilcoat  replied  that  he  had  not  done 
80,  and  that  the  defendants  then  said  to  him, 
'Tou  need  not  deny  It  for  you  know  you  are 
guilty,*  the  defendants  are  not  without  fault 
in  bringing  on  the  difficulty  and  cannot  Invoke 
tbe  doctrine  of  self-defense."  (2)  "I  charge 
yon  that  if  you  believe  the  evidence  beyond  a 
reasonable  doubt  that  the  assault  In  this  case, 
if  one  was  committed,  was  in  a  sudden  ren- 
counter or  affray  and  caused  by  the  defendant 
by  the  use  of  deadly  weapons  which  were 
concealed  before  the  Commencement  of  the 
fight,  Chilcoat,  their  adversary,  having  no 
deadly  weapon  drawn,  tiien  the  defendants 
would  be  guilty  of  an  assault  with  Intent  to 
murder."  To  the  giving  of  each  of  these 
charges  the  defendants  separately  excepted, 
and  also  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  the  following  charges  re- 
quested by  them.  (3)  "If  the  defendants  In 
this  case  did  not  provoke  or  bring  on  the 
difficulty,  but  approached  Chilcoat  In  an  or- 
derly and  peaceful  manner,  and  C3iilcoat  re- 
plied angrily  and  insultingly,  placed  bis  hands 
upon  or  in  the  direction  of  his  pistol  pocket  In 
such  a  manner  as  to  indicate  to  a  reasonable 
man  that  his  purpose  was  to  draw  and  fire, 
the  defendants  were  authorized  to  anticipate 
him  and  fire  first     I  charge  yon  further  that 
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tbe  defendants  would  be  entitled  to  an  ac- 
quittal at  yonr  bands,  If  It  should  turn  out 
that  Chilcoat  was  unarmed,  provided  they  were 
without  fault"  (4)  "Gentiemen.  the  defend- 
ants are  charged  with  the  ofTense  of  an  as- 
sault with  Intent  to  murder  Oabe  Chilcoat, 
which  under  our  law  Is  a  felony.  The  law 
is  given  yon  In  charge  by  the  court,  but  you 
are  the  sole  Judges  of  the  testimony.  As 
Jurors  it  is  your  duty  to  give  the  -  evidence 
yonr  most  careful  consideration.  If  from  sU 
the  evidence  yon  believe  beyond  all  reasonable 
doubt  that  the  defendants  are  guilty  of  an  as> 
saolt  with  intent  to  murder  yon  should  so 
find,  but  I  further  charge  yon  that  sudden 
passion  upon  adequate  provocation  may  de- 
prive the  assault  of  its  felonious  character, 
and  if  you  believe  from  all  the  evidence  In 
this  -case  that  the  defendants  were  ao  actu- 
ated by  a  sudden  passion  engendered  by  an 
adequate  provocation,  then,  in  that  event,  you 
should  not  find  the  defendants  guilty  of  an 
assault  with  intent  to  murder."  (5)  "If  Ute 
defendants,  with  no  Intention  of  bringing  on 
a  difficulty,  approached  Chilcoat  In  a  peace- 
able manner,  and  Chilcoat  made  a  hostile 
demonstration  by  appearing  to  draw  a  pistol. 
In  such  a  manner  as  to  indicate  to  a  reason- 
able  man  that  his  purpose  was  to  draw  and 
Are,  and  if  the  defendants  were  In  such  prox- 
imity to  Chilcoat  as  to  render  it  hazardous 
to  attempt  flight,  then  the  law  would  not  re- 
quire the  accused  to  endanger  his  safety  by 
attempting  flight"  (6)  "Gentlemen,  the  de- 
fendants are  charged  with  the  offense  of  as- 
sault with  Intent  to  murder  Gabe  Chilcoat 
which  under  our  law  Is  a  felony.  The  law  Is 
gtven  you  In  charge  by  the  court  but  you  are 
the  sole  Judges  of  the  facts.  As  good  citizens 
and  as  Jurors  It  is  your  duty  to  give  the  evi- 
dence your  most  careful  consideration.  If 
from  all  the  evidence  you  believe  beyond  all 
reasonable  doubt  that  the  defendants  are 
guilty  of  an  assault  with  Intent  to  murder, 
you  should  so  find,  but  I  fnrtber  charge  you 
that  sudden  passion  upon  adequate  provoca- 
tion may  deprive  the  assault  of  Its  felonious 
character,  and  in  such  case,  if  the  evidence 
convinces  you  it  Is  true,  you  should  not  con- 
vict the  defendants  of  assault  with  Intent 
to  murder.  If  you  have  a  reasonable  doubt 
from  the  evidence  of  defendants'  guilt  of  an 
sasault  with  Intent  to  murder,  then  you  should 
consider  whether  they  are  guilty  of  an  assault 
If  you  are  satisfied  from  all  the  evidence  be- 
yond all  reasonable  doubt  that  the  defendants 
are  guilty  of  an  assault  then  you  should  find 
them  guilty,  and  (may)  assess  a  flne  of  not 
more  thsn  IfiOO."  (7)  "I  charge  you  that  If 
you  believe  the  evidence  yon  must  find  the  de- 
fendants not  guilty." 

James  Jackson  and  Lowe  ft  Abercromble^ 
for  appellants.  Wm.  a  Fltts,  Atty.  Gen., 
for  the  State. 

HARALSON,  J.  The  first  charge  given  by 
the  court  asserts  a  correct  proposition  of  law. 
The  settled  rule  in  this  court  is,  that  a  defend- 


ant must  be  entirely  free  from  fault  In  bring- 
ing on  the  difficulty,  before  he  can  set  up  th« 
plea  of  self-defense.  If  the  facts  hypothe- 
sized were  true,  the  defendants  were  not  free 
from  fault    Ellis  v.  State  (Ala.)  25  South.  1. 

The  second  charge  Is  In  the  substantial  lan- 
guage of  section  4866  (3727)  of  the  Code,  in 
defining  murder  in  the  second  degree  on  the 
facts  hyiwtheslzed,  and  the  charge  as  given 
was  a  very  proper  Instruction  in  a  case  of  this 
character. 

The  rule  Is  familiar  that  no  one  can  avail 
himself  of  the  plea  of  self-defense,  In  a  case 
of  homicide,  or  assault  with  intent  to  murder, 
when  the  defendant  was  himself  the  ag- 
gressor, and  wlUf ully  brought  on  himself,  with- 
out legal  excuse,  the  necessity  for  the  killing, 
or  the  assault  made.  He  who  provokes  a 
personal  rencounter.  In  any  case,  thereby  dis- 
ables himself  from  relying  on  the  plea  of  self- 
defense  in  Justification  of  a  blow  which  he 
struck  during  the  rencounter.  Page  v.  State, 
69  Ala.  220;  Leonard  v.  SUte,  66  Ala.  461; 
Kimbrongh  v.  State,  62  Ala.  248.  Refused 
charge  numbered  3,  under  the  undisputed  evi- 
dence^ Is  In  contravention  of  the  foregoing 
rule.  Moreover,  it  Ignores  the  duty  of  retreat 
by  defendants  If  they  could  have  done  so 
safely. 

The  fourth  and  sixth  charges  carefully  Ig- 
nore freedom  from  fault  In  defendants  In  pro- 
voking the  rencounter  In  which  they  shot  the 
party  assaulted,  as  well  as  their  duty  to  re- 
treat, and  were  properly  refused.  Besides, 
there  Is  no  evidence  that  defendants  In  mak- 
ing the  assault  were  actuated  by  passion  sud- 
denly aroused.  Their  own  admissions  show 
that  no  such  passion  existed,  and  that  their 
assault  did  not  result  therefrom. 

The  fifth  charge  was  properly  refused.  It 
does  not  sufficiently  hypothesize  freedom  from 
fault  in  bringing  on  difficulty.  Defendants 
may  have  approached  the  party  they  assaulted, 
with  no  intention  of  bringing  on  a  difficulty, 
and  yet,  they  may  have  been  guilty  of  doing 
an  act  or  saying  something  at  the  time,  that 
made  them  the  aggressors. 

The  evidence  is  without  conffict  that  defend- 
ants were  in  fault  in  producing  their  alleged 
necessity  to  shoot  the  party  assaulted.  Their 
own  evidence  admits  It  It  was  not  proper, 
therefore,  to  hyiwtheslze  In  ihe\i  defense,  as 
this  charge  did,  for  the  consideration  and  as- 
certainment by  the  Jury,  a  fact  as  doubtful, 
which  the  defendants  themselves  admitted  to 
be  true. 

From  what  has  been  said.  It  will  appear, 
that  there  was  no  error  In  sustaining  the  ob- 
jections to  the  questions  propounded  by  de- 
fendants to  their  witness,  Annie  Scrogglns. 
There  Is  no  question  of  self-defense  In  the 
case,  the  evidence  being  without  confilct,  as 
has  been  stated,  that  defendants  were  in  fault 
in  bringing  on  the  difficulty. 

We  find  BO  error  In  the  record,  and  the 
Judgment  and  sentence  of  the  court  below  are 
affirmed. 

Affirmed* 
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BROWN  T.  STATB. 
(Supreme  Court  of  Alabama.     Feb.  2,  1899.) 

iHDIOnnKT  —  DE80HIPTIOK     OF    FrOPBBTT  —  VA- 

Ki^aca — Bbbticb  or  Copt— Robbbkt— 

EVIDENCB— CONFBSBIOXa. 

1.  It  sufficiently  appears  that  a  copy  of  the 
Indictment  was  served  on  accused,  as  requir- 
ed by  law,  where  the  record  shows  that  ac- 
cused at  the  trial  and  at  the  arraignment  ad- 
mitted in  open  court  thAt  be  had  been  duly 
served  with  such  copy. 

2.  In  a  prosecution  for  robbery  the  person 
assaulted  may  show  the  nature  and  extent  of 
the  violence  inflicted  upon  hi*  person  by  the 
robber,  robbery  beinx  au  offense  BKainst  the 
person  as  well  as  agamst  property. 

3.  Though  accused  may  snow  that  another 
committed  the  crime  for  which  he  is  charged, 
he  cannot  show  another  to  be  "suspected' 
mereb\ 

4.  Witnesses  may  testify  as  to  confessions 
shown  to  have  been  made  volnntarily,  and  with- 
out inducement  or  threats. 

5.  An  indictment  charged  accused  with  tak- 
ing one  $2  United  States  treasury  note  and  $13 
in  the  silver  coin  of  the  United  States,  "a 
further  description  of  which  is  to  the  grand 
jury  unknown."  Hdd,  that  tiie  words  quoted 
referred  to  the  silver  coins,  and  not  to  the 
note,  which  was  sufficiently  described;  and 
hence  it  was  not  necessary  for  the  state  to 
prove  that  a  tear  in  the  note  was  a  description 
"unknown  to  the  grand  jury." 

6.  The  note  being  before  the  grand  jury, 
but  not  the  coins,  it  was  not  a  variance  to  ad- 
mit the  note,  and  prove  its  theft,  without  iden- 
tifying the  coins. 

7.  Under  an  indictment  charging  taking  mon- 
ey, the  fact  that  receipts  of  nominal  value 
were  in  the  purse  stolen  does  not  prevent  a 
conviction. 

Appeal  from  city  court  of  Montgomery; 
A.   D.   Sayre,  Judge. 

William  Brown  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 

The  appellant,  William  Brown,  was  tried 
under  the  following  indictment:  "The  grand 
Jury  of  said  county  charge  that  before  the 
finding  of  this  indictment,  William  Brown 
fdonionsly  took  one  two-doUai  United  States 
treasory  note  and  thirteen  dollars  In  the 
silver  coin  of  the  United  States,  a  further 
description  of  which  is  to  the  grand  Jury 
unknown,  the  property  of  Jasper  Hicks  from 
his  person,  and  against  his  will,  by  violence 
to  his  person,  or  by  putting  him  In  such  fear 
aa  unwillingly  to  part  with  the  same,  against 
the  peace,"  etc.  The  defendant  was  convict- 
ed of  the  offense  charged  and  sentenced  to 
be  hanged.  The  indictment  was  presented 
July  23,  1898.  On  November  4,  1888,  the 
defendant  was  arraigned  and  the  day  set  for 
his  trial,  and  a  special  venire  was  ordered 
summoned  and  a  list  of  the  names  of  the  sev- 
eral jurors  to  be  served  on  the  defendant 
The  minute  entry  of  this  arraignment  and 
order  of  the  court  contained  the  following 
recital:  "And  defendant  acknowledges  in 
open  court  that  be  has  heretofore  been  served 
with  a  copy  of  the  indictment  In  this  case." 
The  Judgment  entry  of  the  defendant's  con- 
viction recited  that  the  defendant,  did,  on 
November  4,  1898,  acknowledge  in  open  coort 
and  at  the  former  term  of  the  court,  that  he 


had  been  duly  served  with  a  capj  ot  fba 
Indictment 

Before  entering  upon  the  trial,  the  defend- 
ant moved  the  court  to  quash  the  venire,  be- 
cause a  copy  of  the  indictment  had  not  been 
served  upon  the  defendant  according  to 
law.  The  court  overruled  this  motion,  and, 
to  this  ruling  the  defendant  duly  excepted. 

The  state  introduced  as  a  witness  Jasper 
Hicks,  the  man  alleged  to  have  been  robbed, 
who  testified  that  on  the  evening  of  April  29, 
1898,  aa  he  Was  going  home  along  one  of 
the  streets  in  the  city  of  Montgomery,  he  was 
knocked  down  by  a  severe  blow  on  bis  head 
and  rendered  insensible;  that  at  the  time 
he  waa  struck  he  had  on  his  person  |27  al- 
together, having  In  his  pocketbook  a  $2  bill 
and  several  receipts  for  money  paid  out  by 
witness,  and  In  his  pocket  he  had  13  silver  |1 
pieces,  and  In  another  pocket  he  bad  the  bal- 
ance of  the  money;  that  the  pocketbook  con- 
taining the  $2  bill,  and  the  IS  silver  dollars 
were  taken.  Upon  being  shown  a  $2  bill, 
the  witness  stated  that  he  recognized  the  bill 
as  the  one  wtUch  had  been  In  the  pocketbook 
at  the  time  he  was  robbed.  The  bill  had  a 
piece  torn  out  of  one  corner,  and  the  presid- 
ing Judge  asked  the  witness  if  at  the  time  he 
was  robbed  the  bill  was  torn  In  the  same  way, 
to  which  the  witness  replied  that  It  was.  The 
witness  also  examined  the  receipts  and  testi- 
fied that  they  were  the  same  that  were  in 
his  pocketbook  at  the  time  he  was  robbed. 
Prior  to  the  examination  of  this  witness,  the 
state  had  Introduced  as  a  witness  the  physi- 
cian who  had  sewed  up  the  wound  inflicted 
upon  Jasper  Hicks,  and  this  witness  testified 
as  to  the  character  of  the  wound.  Upon  fur- 
ther examination  of  J.  H.  Hicks  as  a  witness, 
he  was  asked  the  following  question:  "What 
has  been  the  effect  upon  you  of  this  assault?" 
The  defendant  objected  to  this  question,  on 
the  ground  that  It  called  for  illegal  and  Ir- 
relevant evidence.  The  court  overruled  the 
objection  and  the  defendant  duly  excepted. 
The  witness  In  answer  to  the  question  testified 
that  he  was  sick  for  some  time  afterwards; 
that  he  had  been  permanently  affected  by  the 
blow,  in  that  his  sense  of  smell  and  taste 
had  been  Impaired;  that  he  has  a  dizzy  feel- 
ing when  he  goes  to  get  up,  and  that  when 
be  stoops  over  he  has  a  feeling  like  vertigo; 
and  none  of  these  affections  he  bad  before  be 
was  struck.  The  defendant  moved  to  exclude 
this  answer  from  the'  jury,  on  the  ground 
that  such  testimony  was  illegal-  and  irrelevant 
and  had  no  connection  with  the  issue  involved 
in  this  case.  The  court  overruled  this  mo- 
tion, and  the  defendant  duly  excepted.  Tbla 
witness,  on  cross-examination,  testified  that 
he  was  a  witness  before  the  grand  Jury  and 
that  during  his  examination  before  the  grand 
Jury  he  stated  to  them  that  the  money  taken 
from  him  was  the  $2  bill  referred  to  and  $13 
in  silver  money,  and  that  the  receipts  and 
pocketbook  and  the  $2  bill  were  all  exhibited 
to  him  while  being  examined  aa  a  witness 
before  the  grand  Jury.      The  witness  was 
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asked  by  the  defendant  If  any  one  dse  tban 
the  defendant  was  suspected  of  the  robbery. 
Hie  solicitor  objected  to  this  qaestlon,  which 
objection  the  court  sustained,  and  the  de- 
'  fendant  duly  excepted.  Upon  the  examina- 
tion of  the  two  special  officers  of  the  police 
department  of  the  city  of  Montgomery,  they 
each  testified  to  facts  which  traced  the  pos- 
session of  the  $2  bill  identified  as  being  in 
the  possession  of  Jasper  Hicks  at  the  time 
of  the  robbery  to  the  defendant  William 
Brown,  Just  after  the  robbery.  They  each 
also  testified  that  the  defendant  told  them, 
when  together,  how  he  had  disposed  of  said 
$2  bill,  and  to  other  statements  by  the  de- 
fendant in  which  he  incriminated  himself. 
The  defendant  objected  to  each  of  these 
statements  upon  the  ground  that  what  the 
defendant  said  by  way  of  an  admission  or 
confesskm  was  not  shown  to  have  been  vol- 
untary and  the  eyidence  was  illegal  and  in- 
admissible. Thereupon  the  solicitor  for  the 
state  asked  each  of  the  witnesses,  on  their 
separate  examinations,  if  be  had  offered  any 
inducement  or  made  any  promises  or  threats 
to  the  defendant  to  cause  him  to  teQ  what 
the  witness  testified  to.  Upon  each  of  the 
witnesses  answering  that  he  had  offered  no 
Inducement  and  made  no  promises  or  threats 
to  the  defendant,  the  court  overmled  each  of 
the  objections  of  the  defendant  and  to  these 
mllDgs  the  defendant  separately  excepted. 

The  state  offered  in  evidence  the  two-dollar 
bin  which  as  recited  In  the  bill  of  exceptions 
"was  a  two-dollar  United  States  treasury 
note,  and  which  had  l>een  exhibited  to  the 
different  witnesses";  and  the  state  also  of- 
fered the  receipts  which  the  witness  Hicks 
testified  were  in  the  pocketbook  at  the  time  he 
was  robbed.  The  defendant  objected  to  the 
introduction  of  the  two-dollar  bill  and  these 
receipts,  upon  the  ground  of  variance  from 
the  paper  described  in  the  indictment.  The 
court  overmled  the  objection,  and  the  defend- 
ant duly  excepted.  Upon  the  cross-examina- 
tion of  several  of  the  witnesses  introduced  for 
the  state,  the  defendant  asked  the  said  wit- 
nesses If  any  one  else  had  been  suspected  of 
the  robbery  with  which  the  defendant  was 
charged.  To  each  of  such  questions  the  so- 
licitor objected,  upon  the  grounds  Interposed 
to  similar  questions,  as  set  out  above,  the 
court  sustained  each  of  such  objections,  and 
the  defendant  separately  excepted. 

Upon  the  introduction  >  of  all  the  evidence, 
the  defendant  requested  the  coiort  to  give  to 
the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (a)  "If  the 
Jury  find  from  the  evidence  that  the  property 
stolen  was  money  In  a  pocketbook,  which 
pocketbook  also  contained  receipts  and  other 
pap««  even  of  nominal  value  to  the  owner, 
which  papers  were  also  stolen,  and  the  in- 
dictment specifies  only  the  following  proper- 
ty: one  two-dollar  United  States  treasury 
note  and  thirteen  dollars  in  the  silver  coin 
of  the  United  States^  then  the  Jury  cannot 


convict  under  the  Indictment.**  (b)  "The 
court  charges  the  Jory  that  if  they  find  from 
the  evidence  that  several  things  ot  value 
were  the  subject  of  this  robbery,  and  that 
each  was  of  a  distinct  description  and  be- 
longed to  a  separate  species,  and  if  the  grand 
Jury  which  found  the  indictment  knew  at 
the  time  of  finding  the  indictment  that  sev- 
eral kinds  of  property  were  stolen  and  Imew 
the  description  of  each  kind,  then  the  Jury 
must  acquit"  (c)  "If  the  number  and  de- 
nomination of  the  coins  taken  from  the  de- 
fendant or  some  of  them  were  known  to  the 
grand  Jury,  the  conrt  instructs  the  Jury  to 
acquit  under  the  indictment"  (d)  "If  the 
Jury  believe  the  evidence  in  this  case  they 
should  find  the  defendant  not  guilty."  ^ 
"The  court  Instructs  you  to  acquit  under  this 
indictment  if  the  evidence  shows  the  two- 
dollar  treasury  note  was  capable  of  a  further 
material  description  and  such  further  material 
description  was  luiown  to  the  grand  Jury." 
(fi)  "It  It  be  a  fact  that  the  two-dollar  treas- 
ury note  alleged  to  have  been  taken  by  this 
defendant  had  a  mark  on  It  which  served 
to  distinguish  It  from  any  other  two^oUar 
treasury  note,  and  such  mark  was  known  to 
the  grand  Jury,  a  conviction  cannot  be  had 
under  this  indictment"  aO)  "If  the  Jury  be- 
lieve from  the  evidence  that  the  grand  Jury, 
which  found  the  Indictment  under  which  the 
defendant  is  here  prosecuted,  knew  when  It 
found  said  Indictment  a  further  description 
of  the  two-dollar  treasury  note  said  to  tiave 
been  taken,  and  that  said  further  description 
was  such  as  would  serve  and  did  so  serve  to 
materially  distinguish  the  two-dollar  treasury 
note  from  any  other  two-dollar  treasury  note, 
the  defendant  cannot  be  convicted  under  this 
indictment"  ai)  "If  the  Jury  believe  Uiat 
the  evidence  about  the  two-dollar  bill  applied 
entirely  to  the  marked  two-dollar  bill,  and 
that  without  such  mark  Hicks  and  the  other 
witnesses  would  not  l>e  able  to  .identify  It  as 
the  two-dollar  treasury  note  described  in  the 
indictment.  It  will  be  the  duty  of  the  Jury 
to  acquit"  (18)  "If  the  defendant  names  the 
person  from  whom  he  obtained  the  stolen 
property,  the  burden  is  upon  the  prosecution 
to  produce  as  a  witness  the  person  so  named 
In  order  that  the  Jury  may  Judge  of  such 
person's  testimony,  and  the  Jury  may  consider 
the  failure  to  produce  him,  along  with  the 
other  circumstances  of  the  case." 

Hugh  Nelson,  for  appellant  Charles  6. 
Brown,  Atty.  Gen.,  for  the  State. 

HARALSON,  J.  1.  There  Is  nothing  in 
the  objection  that  it  did  not  appear  a  copy 
of  the  indictment  had  been  served  on  the  de- 
fendant as  required  by  statute.  It  does  ap- 
pear, that  defendant  admitted  in  open  court 
at  the  trial  that  at  the  preceding  July  term, 
1898,  when  the  caae  was  set  for  trial  but 
afterwards  continued,  he  had  been  duly  serv- 
ed with  a  copy  of  the  Indictment  This  was 
aufllcient 
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Z  Bobbery  Is  an  offense  against  the  per- 
son as  well  as  against  the  property  of  the 
party  robbed,— against  the  person  by  vio- 
lence, and  against  the  property  by  manucap- 
tion with  felonious  intent  of  taking  the  prop- 
erty. James  t.  State,  63  Ala.  381;  Thomas 
T.  State,  91  Ala.  34,  9  South.  81.  There  was 
no  error,  therefore,  in  allowing  the  prosecu- 
tor. Hicks,  to  show  the  nature  and  extent  of 
the  violence  to  his  person,  employed  by  the 
robber. 

8.  It  Is  always  permissible  for  a  defend- 
ant accused  of  a  specific  crime,  to  show  that 
another,  and  not  he,  was  the  guilty  party; 
but  It  is  not  competent  for  the  accused  to 
show,  merely,  that  another  was  suspected 
of  the  commission  of  the  crime.  The  several 
offers  of  defendant  to  prove  such  a  fact  were 
properly  disallowed.  Levison  v.  State,  64 
Ala.  520,  627;  Banks  v.  State,  72  Ala.  522; 
West  V.  State,  76  Ala.  98. 

4.  The  confessions  of  defendant  admitted 
against  the  objections  of  defendant,  were  not 
allowed  to  go  to  the  Jury,  untU  the  witnesses 
testifying  to  them  had  shown  that  they  were 
votuntary,— made  without  inducement  or 
threats  on  their  part  to  procure  them,— and 
were,  therefore,  properly  admitted. 

5.  The  Indictment  was  in  due  form  and 
unchallenged  by  demurrer.  It  did  not  charge 
that  defendant  took  two  dollars  in  United 
States  treasury  notes,  but  as  to  the  note  men- 
tioned, it  charged  that  he  "feloniously  took, 
one  two-dollar  United  States  treasury  note." 
The  description  designates  the  bill  circulat- 
ing as  money  by  authority  of  the  general 
government,  and  ex  vl  termini  the  kind  or 
species  of  money,— national  paper  currency. 
It  identifies  It  as  one  of  the  things  stolen, 
and  shows  It  to  be  a  subject  of  larceny.  The 
kind,  denomination  and  value  are  sufilclently 
averred.  Such  was  the  decision  of  this  court 
in  Garden  v.  State,  89  Ala.  130,  7  South.  801, 
as  to  a  similar  averment,  In  which  case,  the 
conrt  said:  "The  description  In  the  indict- 
ment being  sufficient, '  whether  a  more  par- 
ticular description  was  to  the  grand  Jury  un- 
known, becomes  an  immaterial  Inquiry.  Such 
an  averment,  in  an  indictment  sufficiently  de- 
scribing the  thing  stolen,  must  be  regarded 
as  surplusage. 

The  averment  of  the  taking  of  the  treas- 
ury note  is  followed  by  another  averment  In 
a  separate  clause,  the  two  connected  by  the 
conjunctlim  "and,"  as  follows,  "and  thirteen 
dollars  in  the  silver  coin  of  the  United 
States,  a  further  description  of  which  ia  to 
the  grand  jury  unfcnoton," — the  whole  aver- 
ment as  to  each  species  of  property  being, 
that  defendant  "feloniously  took,  one  two- 
doUar  United  States  treasury  note  and  thir- 
teen dollars  In  the  silver  coin  of  the  United 
States,  a  further  description,"  etc.  This  lat- 
ter averment,  as  to  the  sliver  coin,  in  the 
first  place,  is  uncertain  as  to  the  denomina- 
tions of  the  coin  stolen,  whether  they  were 
in  whole  or  tn  part  In  one  dollar,  half  dollar, 
quarter,  ten  or  five  cent  pieces.    If  they  had 


been  In  either  or  in  mixed  silver  coins,  they 
would  have  answered  the  description.  This 
description  was,  therefore,  without  more,  not 
sufficient,  and  it  became  necessary,  as  to 
these,  to  add  the  averment,  found  in  the  in- 
dictment, as  to  their  being  unknown.  That 
this  averment,  which  we  have  quoted  and 
italicized  above,  must  be  construed  as  re- 
ferring to  the  silver,  and  not  to  the  treasury 
note,  arises  from  more  than  one  considera- 
tion. The  note,  as  we  have  seen,  was  suffi- 
ciently described,  without  these  words,  and 
there  was  no  necessity  or  propriety  in  em- 
ploying them  in  aid  of  an  indefinite  ot  Insnffi- 
clent  description  of  It.  The  words  "a  de- 
scription," indicate  that  reference  was  made 
to  one  of  the  two  preceding  clauses  in  the 
sentence  in  which  they  occur,  and  to  one 
species  of  property  described,  and  not  to 
both.  If  intended  to  apply  to  both  clauses 
and  to  each  subject  of  the  larceny,  the  words 
"further  descriptions,"  would  have  been 
more  correcUy  employed.  The  averment  of  the 
taking  of  the  silver  coins  being  of  a  separate 
species  of  property  taken  from  that  of  the 
treasury  note,  and  being  an  insufficient  de- 
scription of  them,  the  compound  relative  pro- 
noun, "which,"  in  the  phrase,  "a  further  de- 
scription of  which,"  must  be  held  to  refer  to 
the  latter  Insufflcientiy  described  species  of 
property,  and  not  to  the  former,  which  was 
sufflclentiy  described.  If  the  averment  had 
been,  as  to  the  treasury  note,  that  a  further 
description  of  it  than  that  given  was  un- 
known to  the  grand  Jury,  and  it  appeared  as 
it  did,  that  the  grand  Jury  bad  the  bill  be- 
fore them,  when  they  found  the  indictment, 
then  the  defendant  could  not  have  been  con- 
victed under  such  an  indictment,  on  the 
ground  that  it  would  have  been  an  untrue 
averment.  James  v.  State,  115  Ala.  83,  22 
South.  565;  Leonard  v.  State,  115  Ala.  80,  22 
South.  564. 

6.  The  evidence  showed  that  the  Identical 
two-dollar  treasury  note  stolen  from  the  par- 
ty robbed,  was  before  the  grand  Jury,  but 
none  of  the  silver  coins  were,  so  far  a^ia 
made  to  appear.  Indeed,  it  reasonably  ap- 
pears they  were  not  It  further  shows,  with- 
out conflict,  that  the  silver  taken  was  in  the- 
denominations  of  one-dollar  pieces. 

There  was  no  error  in  allowing  the  two- 
dollar  biU,  Identified  as  the  one  taken,  to  go- 
to the  Jury,  on  the  groimd  urged  against  its 
admission,  that  there  was  a  variance  in  the- 
bill  from  the  property  described  in  the  In- 
dictment, 

7.  There  Is  nothing  In  the  contention,  U  the- 
pocketbook  stolen  contained,  besides  the  mon- 
ey mentioned  in  the  indictment,  receipts  and. 
other  papers  of  nominal  value  to  the  owner,, 
which  papers  were  also  stolen,  that  the  de- 
fendant could  not  be  convicted  for  having  rob- 
bed the  owner  merely  of  his  money.  It  was- 
not  incumbent  on  the  state  to  aver  and  de- 
scribe everything  the  pocketbook  contained; 
when  stolen,  but  it  might,  as  it  did  do,  pro- 
ceed for  the  taking  of  any  part  of  Its  con- 
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tenta  which  wore  of  yalue.  The  contention  la 
the  same  aa.  If  a  thief  steals  two  or  more 
horses,  he  cannot  be  indicted  and  convicted 
for  stealing  one  of  them. 

The  charges  asked  and  refused  will,  with- 
out special  comment  on  each,  appear  to  have 
been  properly  refused. 

We  discoTer  no  error  in  the  record  and  the 
Judgment  and  sentence  of  the  court  below 
are  affirmed. 

Affirmed. 


(120  Ala.  300) 

DUBOSB  T.  STATBu 
(Supreme  Court  of  Alabama.     Feb.  1,  1899.) 

HOWCIDB  —  Etioknob  —  DXIKO    DBOURATIOm  — 
IirSTIIUOTIONS. 

1.  Where,  on  a  trial  for  murder,  it  is  shown 
that  decedent,  a  few  faoars  before  his  death, 
remarked  to  his  physician  that  he  would  die, 
and  was  informed  tliat  he  had  only  a  few  hours 
to  live,  a  sufficient  predicate  is  laid  for  the 
admission  of  his  dying  declarations. 

2.  An  inBtrnction  that  dying  declarations  ad- 
mitted in  evidence  are  not  entitled  to  the  same 
force  as  if  deceased  was  still  aliTe,  and  testi- 
fying under  oath  before  the  jury,  is  properly 
refused. 

Appeal  from  circuit  court,  Henry  county; 
J.  M.  Carmichael,  Judge. 

Lmn  Dubose  was  Indicted  and  tried  for  the 
murder  of  Jim  McSwaln,  and  was  convicted  of 
mmrder  in  the  first  degree,  and  sentenced  to 
be  hung,  and  appeals.     Affirmed. 

After  the  state  had  introduced  evidence 
showing  that  Jim  McSwaln  had  been  shot,  and 
died  from  the  wound,  and  also  evidence  tend- 
ing to  show  that  the  defendant  did  the  shoot- 
ing, it  introduced  Dr.  W.  B.  Pate  as  a  wit- 
ness, who  testified  that  he  was  a  practicing 
physician,  and  was  called  in  to  see  Jim  Mc- 
Swaln on  the  night  he  was  shot;  that  during 
the  next  day  McSwaln  told  him  tliat  lie 
thought  he  would  die,  to  which  the  witness 
replied  that  he  thought  so  too;  that  later  dur- 
ing the  day  witness  told  McSwain  that  he 
would  surely  die,  and  had  only  a  few  hours  to 
live,  and,  upon  being  told  this,  McSwain  said 
that  he  thought  he  would  die.  The  witness 
then  testified  that  McSwain  lived  only  a  few 
hours  afto*  this  declaration.  Thereupon  the 
state  aslced  the  witness  if  McSwaln  made  any 
statement,  and  what  was  such  statement  The 
defendant  objected  to  such  question  upon  the 
ground  that  it  was  not  sfiown  that  the  wit- 
ness was  conscious  of  an  early  dissolution, 
and  that  no  proper  predicate  was  laid  for  the 
admission  of  dying  declarations.  The  court 
overmled  this  objection,  and  the  defendant  du- 
ly excepted.  The  witness  Pate  answered  that 
McSwain  stated  at  that  time  that  Lum  Du- 
bose, the  defendant  killed  him  and  shot  him 
with  a  pistol.  The  defendant  moved  to  ex- 
clude this  evidence  from  the  jury  upon  the 
same  ground  upon  which  the  objection  to  the 
question  was  based.  The  court  overruled  the 
motion,  and  to  this  ruling  the  defendant  duly 
excepted.  Upon  the  introduction  of  ail  the 
evidence  the  defendant  requested  the  court  to 


give  to  the  jury  the  following  written  charge, 
and  separatdy  excepted  to  the  court's  refusal 
to  give  the  same  as  aaked:  "The  court  instructs 
the  jury  that  the  dying  declarations  of  the  de- 
ceased made  to  Dr.  Pate  are  not  entitled  to 
the  same  credit  and  force  as  if  deceased  was 
still  alive,  and  testifying  in  the  presence  of 
the  jury  on  oath;  that  it  is  a  species  of  hear- 
say evidence,  and  is  intrinsically  weaker  than 
if  the  declarant  was  present  and  subject  to 
cross-examination,  and  the  Jury  alone  are  the 
Judges  of  its  weight  and  force." 

R.  H.  Walker  and  W.  L.  Lee,  for  appellant 
Charles  G.  Brown,  Atty.  (Sen.,  for  the  State. 

McCLBLLAN,  C.  J.  The  court  very  prop- 
erly admitted  the  dying  declarations  testified  to 
by  Dr.  Pate  on  the  predicate  laid  in  the  evi- 
dence of  that  witness.  McQueen  v.  State,  94 
Ala.  60,  10  South.  488. 

The  diarge  refused  to  defendant  was  clearly 
an  invasion  of  the  province  of  the  jury.  It 
was  for  them  to  determine  what  weight  to  give 
to  the  dying  declarations  of  the  wounded  man, 
and  not  for  the  court  to  instruct  them  that  such 
declarations  were  "not  entitled  to  the  same 
credit  and  force  as  if  deceased  was  still  alive, 
and  testifying  in  the  presence  of  the  Jury  on 
oath,"  etc.  Kennedy  v.  State,  85  Ala.  326, 
6  South.  300. 

There  Is  no  other  question  In  this  case. 
The  fact  stated  In  the  brief  for  appellant  that 
one  of  the  grand  jury  which  found  the  indict- 
ment was  on  the  Jury  which  tried  the  defend- 
ant does  not  appear  by  the  record;  and,  if  it 
had,  no  ruling  was  had  upon  it  hi  the  trial 
court  and,  of  course,  no  exception  was  reserv- 
ed in  that  connection  for  the  consideration  of 
this  court 

The  judgment  of  the  drcnit  court  must  be 
affirmed;  and,  the  day  fixed  for  the  execution 
of  the  sentence  of  death  imposed  upon  the  de- 
fendant by  the  court  below  having  passed, 
Friday,  March  10,  18J»,  is  fixed  by  this  court 
for  the  execution  of  said  sentence. 


(122  Ala.  441) 
GRIFFIN  V.  HEAD. 
(Supreme  Court  of  Alabama.     Feb.  2,  1899.) 

AOTtONS — BbVEHAHCS  ArTER  VbSDIOT — EVJDBKCE. 

1.  After  verdict  the  court  cannot  sever  the 
cause  of  action  without  consent  of  parties,  and 
render  judgment  for  part  of  the  property  sued 
for,  and  continne  the  cause  as  to  the  re- 
mamder. 

2.  Where  plaintiff,  on  an  issue  as  to  posses- 
sion of  property  sued  for,  testifies  to  receiving 
a  letter  from  defendant  warning  him  to  keep 
off  the  premises  where  the  property  was  situat- 
ed, defendant  may  show  in  rebuttal  that  the 
letter  contained  no  such  warning,  notwithstand- 
ing it  was  the  best  evidence  of  its  contents. 

Appeal  from  circuit  court,  Bullock  county; 
J.  M.  Carmichael,  Judge. 

Detinue  by  T.  L.  Head  against  J.  B.  Griffin 
to  recover  a  boiler  and  engine,  a  pair  of  scales 
commonly  used  for  weighing  wagons,  a  gin 
with  condenser  and  feeder,  and  the  belting 
and  shafting  used  in  the  ginnery,  and  one 
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Nance  self-packing  cotton  press.  The  defend- 
ant pleaded  non  detinet,  and  In  a  special  plea 
set  up  the  defense  that  at  the  time  of  the  in- 
stitution of  the  suit  the  defendant  was  not 
in  possession  of  the  property  sued  for,  bnt  the 
plaintiff  was  in  possession;  this  plea  going 
Into  the  details  of  the  arrangement  between 
the  plaintiff  and  the  defendant,  by  which  the 
defendant  alleged  the  plaintiff  was  in  pos- 
session of  the  property  at  the  time  of  the  in- 
stitution of  the  suit.  On  the  trial  of  the  case, 
the  evidence  for  the  plaintiff  tended  to  show 
that  he  claimed  title  to  the  boiler  and  engine, 
belting  and  shafting,  and  the  scales  described 
in  the  complaint,  under  a  mortgage  giyen  by 
the  defendant  to  him,  the  execution  of  which 
mortgage  was  admitted  by  the  defendant; 
that  he  claimed  title  to  the  gin,  condenser,  and 
feeder  described  in  the  complaint  by  pur- 
chase from  one  McLauren,  and  claimed  title 
to  the  Nance  self-packing  press,  by  purchase 
from  J.  P.  Wood  &  Bros.  The  plaintiff  then 
proved  the  value  of  the  several  articles  sued 
for,  and  his  evidence  tended  further  to  show 
that  said  property  was  In  possession  of  the 
defendant  at  the  institution  of  the  suit,  and 
that  the  debt  evidenced  by  said  mortgage  was 
due  and  unpaid.  The  evidence  for  the  de- 
fendant tended  to  show  that,  after  the  exe- 
cution of  the  said  mortgage  given  by  him  to 
the  pUlntlff,  the  building-  in  which  the  ma- 
chinery described  in  the  mortgage  was  placed 
was  destroyed  by  fire;  that,  being  unable  to 
rebuild  the  buildings,  the  plaintiff  agreed  with 
him  that  If  he  would  rebuild  said  houses,  and 
put  his  ginnery  In  running  order,  and  turn 
It  over  to  him,  he  (the  plaintiff)  would  assist 
the  defendant  in  purchasing  any  machinery 
necessary,  and,  after  the  ginnery  was  put  in 
running  order,  he  (the  plaintiff)  would  take 
charge  of  It  and  operate  It  until  he  was  paid, 
by  the  Income  therefrom,  the  amount  the  de- 
fendant owed  him  on  the  mortgage;  that, 
under  this  agreement,  the  defendant  rebuilt 
the  houses  for  his  ginnery;  that  he  and  the 
plaintiff  together  purchased  the  cotton  press, 
and  the  gin,  feeder,  and  condenser,  but  that 
the  plaintiff  paid  the  money  for  all  of  the 
property  so  purchased,  but  that  tiie  defendant 
owned  an  Interest  in  said  property,  and  placed 
it  in  possession  of  the  ginnery;  that  after 
completing  the  ginnery,  and  after  It  was  in 
running  order,  the  defendant  tnmed  the  same 
over  to  the  plaintiff,  and  had  not  been  in 
possession  since,  nor  had  he  had  anything  to 
do  with  the  output;  and  that  he  was  not  In 
possession  at  the  time  the  suit  was  instituted. 
During  the  progress  of  the  trial,  the  plain- 
tiff, as  a  witness  in  his  own  behalf,  testified 
that  the  defendant  was  in  possession  of  the 
property  sued  for  at  the  commencement  of 
the  suit,  and  bad  warned  him,  the  plaintiff, 
in  a  note,  to  get  off  the  premises  where  the 
machinery  was  located.  Ihe  plaintiff,  as  a 
witness,  testified  that  he  had  the  note  at 
home,  but  had  neglected  to  bring  it  into  court 
In  rebuttal  of  this  testimony,  the  defendant 
Introduced  as  a  witness  one  John  Taylor,  and 


offered  to  prove  by  him  that  he  (the  witness) 
read  the  note  for  the  defendant,  which  the 
plaintiff  had  testified  contained  a  warning  to 
him  to  keep  off  of  the  premises  where  the  ma- 
chinery Involved  in  this  suit  was  placed,  and 
that  said  note  did  not  contain  any  such  warn- 
ing. The  defendant  also  offered  to  prove  by 
this  witness  the  contents  of  said  note,  but 
the  plaintiff  objected  to  said  testimony.  The 
court  sustained  the  objection,  and  refused 
to  allow  the  witness  to  testify  as  .to  the  con- 
tents of  said  note;  and  to  this  ruling  of  the 
court  the  defendant  duly  excepted.  Upon 
the  return  of  a  verdict  in  favor  of  the  plain- 
tiff, there  was  Judgment  entered  accordingly. 
The  Judgment  entry,  after  stating  as  to  the 
amendment  of  the  comidaint,  a  reference  to 
which  Is  unnecessary  on  this  appeal,  then  re- 
cites as  follows:  "Then  came  a  Jury  of  good 
and  lawful  men,  to  wit,  John  Falkner,  fore- 
man, 'and  eleven  others,  who  on  their  oaths 
say  they  find  for  plaintiff  the  property  sued 
for,  to  wit:  One  boiler  and  engine,  value 
$150;  belting  and  shafting,  $25;  Fairbanks 
scales,  $25;  1  Pratt  gin  and  fixtures,  $200; 
half  Interest  in  Nance  press,  $175,— and  find 
for  the  defendant  the  property  sued  for,  to 
wit,  half  interest  In  Nance  press,  value  $175. 
It  Is  considered  by  the  court  that  the  plaintiff 
recover  of  the  defendant  the  property  sued 
for,  except  half  Interest  in  the  Nance  press, 
and  also  the  costs,  for  which  let  execution 
issue.  It  is  ordered  by  the  court  that  verdict 
as  to  Nance  press  be  set  aside,  and  parties 
allowed  to  litigate  as  to  press  at  next  term.'' 
The  defendant  appeals,  and  assigns  as  error 
the  ruling  of  the  court  In  refusing  to  allow 
the  defendant  to  prove  the  contents  of  the 
note  referred  to  in  the  plaintiff's  testimony, 
and  the  rendition  of  the  Judgment  as  above 
set  forth.    Reversed. 

J.  D.  Norman,  for  appellant  HoUoway  & 
Holloway,  for  appellee. 

SHARPS},  J.  The  verdict  being  sufficient 
as  to  some  of  the  property  sued  for,  it  was 
competent,  the  plaintiff  consenting,  to  ren- 
der Judgment  for  that  part  only;  and  the  de- 
fendant not  being  Injured  by  the  exclusion 
from  the  Judgment  of  the  Nance  press,  such 
exclusl(m  merely  furnishes  no  cause  for  talm 
to  complain.  Alexander  v.  Wheeler,  78  Ala. 
167.  But,  after  verdict  upon  the  Issues  form- 
ed, the  court  was  without  authority,  in  the 
absence  of  consent  of  parties,  to  sever  the 
cause  of  action  so  put  in  Issue,  and  tried  by 
the  Jury,  by  rendering  Judgment  for  part  of 
the  property  sued  for,  «nd  continuing  the 
cause  in  court  for  future  litigation  therein 
as  to  the  remainder.  Dale  v.  Mosely,  4  Stew. 
&  P.  371;  Brown  t.  Peters,  91  Ala.  459,  10 
South.  261.  It  appears  that  the  main  issue 
under  the  special  plea  was  as  to  whether 
the  defendant  had  possession  of  the  machin- 
ery sued  for  when  the  suit  was  brought,  the 
plea  averring  that  he  had  previously  deliv- 
ered it  Into  the  possession  of  the  plaintiff. 
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since  which  delhrerjr  he  had  not  been  In 
poaaeaaloo. 

The  note  referred  to  In  the  first  and  second 
asslgmnenta  of  error,  and  which  the  plain- 
tiff testified  warned  hhn  to  keep  off  the  prem- 
ises where  the  machinery  In  controversj  was 
situated,  was  material  evidence  bearing  on 
the  question  as  to  whether  the  defendant  had 
delivered  the  property  to  the  plaintiff,  or  waa 
stiU  withholding  It  The  note  waa  Itself  the 
primary  evidence  of  such  warning;  and,  had 
the  defendant  been  the  first  seeking  to  prove 
ItB  contents,  the  general  rule  wonld  have 
required  of  him  the  writing  or  an  unfruitful 
notice  to  the  plaintiff  to  produce  it,  heton 
permitting  the  proof  to  be  by  paroL  But 
the  plaintiff,  having  testified  to  his  version  of 
the  note^  could  not  properly  take  advantage  of 
the  rule  to  preclude  the  defendant  from  con- 
tradicting his  testimony  by  evidence  of  the 
same  class.  Bogk  v.  Gassert,  149  U.  S.  17, 
13  Sup.  Ct  738;  Barranco  v.  Towner  (Qty 
OL  Brook.)  82  N.  T.  Supp.  914.  The  ezdn- 
alon  of  evidence  offered  In  disproof  ot  the 
{dalntlff's  testimony  as  to  such  warning  was 
error.  The  Judgment  must  be  reversed,  and 
the  cause  remanded. 


OS  Ala.  S21) 

GABNER  V.  HAUi  et  aL 
(Supreme  Conrt  of  Alabama.     Feb.  2,  1899.) 

RaILBOADS— StOOE  BUBSCKlPTIONg — Sdbscbiptiox 
Notes — Matdkiti— Complbtios  of  Road — Prbs- 

lUEST —  DgCLARATlOXS— AcTHOBlTr  —  BSTOPPKL. 

1.  A  railroad  stock  subscription  note  matured 
on  the  decision  of  the  directors  that  the  road 
waa  completed,  publication  in  certain  papers 
of  such  decision  to  be  conclusive  notice  there- 
of. Belli,  that  such  decision  and  publication 
did  not  mature  the  note  unless  the  road  was 
in  fact  completed. 

2.  Where  a  railroad  stocli  subscription  note 
did  not  mature  until  a  decision  by  the  di- 
rectors had  l}een  rendered  that  the  road  was 
completed,  a  demand  of  the  president  for  pay- 
ment, reciting  that  the  note  was  due,  and  that 
the  road  was  finished,  is  a  mere  declaration  of 
an  agent,  which  wonld  not  estop  the  road  from 
denying  such  facts,  in  the  absence  of  proof  of 
anthority  in  the  president  to  make  them. 

3.  Where  a  railroad  stock  subscription  note 
did  not  mature  until  a  decision  of  the  directors, 
and  notice  given,  that  the  road  had  been  com- 
pleted, the  company  is  not  estopped,  to  pre- 
vent the  runniuK  of  limitations,  to  deny  that 
the  road  was  not  finished  by  such  a  decision 
and  notice,  on  which  the  maker  of  the  note  re- 
fnsed  to  act. 

4.  A  railroad  is  not  "finished,"  within  the 
terms  of  a  stock  snbscription  note  not  matur- 
ing until  its  completion,  so  long  as  its  cars  are 
transferred  across  a  river  by  ferry,  pending 
the  completion  of  a  bridge  contracted  for. 

Appeal  from  circuit  court.  Dale  county;  J. 
M.  Carmlchael,  Judge. 

Action  by  J.  L.  Hall  and  L.  B.  Farley,  trus- 
tees, against  B.  P.  Gamer.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.     Affirmed. 

This  action  was  Instituted  on  December  24, 
1896.  by  the  appellees,  J.  L.  Hall  and  L.  B. 
Farley,  trustees,  against  the  appellant,  B.  P. 
Gamer,  and  counted  upon  a  note  which  was 


In  words  and  flgurea  as  follows:  "1100.00. 
Oaark,  Ala.,  April  2d,  1887.  I  promise  to  pay 
to  the  Alabama  Midland  Railway  Company, 
as  now  chartered  under  the  general  railroad 
laws  of  this  state,  or  any  amendment  that  may 
hereafter  be  made  either  by  general  law  or  by 
act  of  legislature,  its  order  or  assigns,  one  hun- 
dred dollars,  at  the  banking  house  of  Farmers' 
&  Merchants'  Bank,  Troy,  Ala.,  to  be  paid  in 
cash  on  demand  at  maturity  of  this  note;  this 
amotmt  being  the  total  amount  of  my  subscrip- 
tion to  the  capital  stock  of  the  Alabama  Mid- 
land Railway  Company.  It  is  agreed  that 
said  amount,  to  wit,  one  hundred  dollars,  ma- 
ture and  become  due  and  payable  whenever  the 
board  of  directors  of  said  railway  company 
shall  dedde  that  the  railroad  has  been  finished 
to  a  point  withhi  one-half  mile  from  the  cen- 
ter of  the  city  of  Ozark,  from  one  or  the  other 
of  its  terminal  pohits,  and  that  said  road  is  of 
standard  gauge,  laid  with  steel  rails.  Publica- 
tion of  said  decision  of  said  board  of  directors, 
to  be  made  in  one  of  the  daily  papers  of  the 
city  of  Montgomery,  Ala.,  shall  be  final  and 
conclusive  notice  to  me  of  the  same.  It  Is 
hereby  agreed  and  made  part  of  the  condition 
of  the  contract  that  If  the  said  Alabama  Mid- 
land Railway  Company  should  fail  to  complete 
the  work  necessary  to  make  this  obligation 
binding  by  the  Ist  day  of  October,  1890,  then 
this  Instrument  Is  null  and  void.  I  hereby 
waive  all  and  every  right  which  I  may  now  or 
hereafter  have,  under  the  constitution  and  laws 
of  Alabama,  to  have  any  personal  property  ex- 
empt from  levy  and  sale  under  legal  proce» 
and  choses  in  action  from  garnishment  [Sign- 
ed] B.  P.  Gamer."  After  setting  out  this 
note  in  the  complaint,  the  plaintiff  averred  that 
the  railroad  of  the  Alabama  Midland  Railway 
Company  was  finished  within  one-balf  mile  of 
the  center  of  the  city  of  Ozark,  Ala.,  from  one 
or  the  other  of  its  terminal  points,  to  wit, 
Balnbrldge,  Ga.,  and  Montgomery,  Ala.,  prior 
to  October  1,  1890,  on,  to  wit  May  1,  1890, 
and  that  said  road  was  in  every,  way  built  and 
constructed  as  required  under  the  stipulations 
of  the  instrument  sued  upon.  The  defendant 
filed  two  pleas.  In  which  he  set  up  as  a  de- 
fense the  statute  of  limitations  of  six  years, 
averring  that  the  railroad  was  completed  as 
stipulated  for  in  the  note  sued  upon,  and  that 
the  board  of  directors  declared  and  decided 
that  It  has  been  finished  as  provided  for  in  said 
contract,  and  that  in  compliance  with  said 
contract  in  the  note  sued  on,  the  board  of  di- 
rectors published,  in  a  daily  paper  published 
in  the  city  of  Montgomery,  that  said  road  had 
been  finished  from  Ozark,  Ala.,  to  one  of  Ita 
terminal  points,  and  that  it  was  completed,  as 
provided  for  in  said  contract,  on  September  27, 
1889,  more  than  six  years  previous  to  the  com- 
mencement of  the  suit,  in  this  case.  After  de- 
murrers were  overruled  to  these  pleas,  the 
cause  was  tried  upon  issues  Joined  thereon.  The 
plaintiff  introduced  In  evidence  the  note  sued 
on,  and  also  introduced  evidence '  tending  to 
show  that  said  railroad  was  completed  within 
one-half  utile  of  the  dty  of  Oaark,  Ala.,  laid 
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irlfb  steel  raOs  of  standard  gauge  from  Mont- 
gomery, Ala.,  to  Balnbridge,  Oa.,  Indadlng  the 
construction  of  the  bridge  over  the  Chattahoo- 
chee river,  In  May,  1880.  The  undisputed 
facts,  as  disclosed  on  the  trial,  are  stated  hi 
the  opinion.  The  plaintiff,  as  a  witness  in  his 
own  behalf,  testifled  that  trains  were  running 
on  regular  schedule  time  on  said  road  in  Au- 
gust, 1889,  and  that  the  road  was  regarded  as 
completed  on  September  27,  1889.  The  de- 
fendant testifled  that  on  October  1,  1889,  he 
recelTed  a  note  from  the  Bank  of  Troy,  Ala., 
addressed  to  him,  In  which  he  was  notified  that 
the  note  here  sued  on  was  at  that  time  due  and 
payable,  and  he  was  asked  to  call  at  the  Farm- 
ers' &  Merchants'  Bank  of  Troy,  and  pay  the 
siime.  This  note  was  signed  by  "O.  C.  Wiley, 
President,"  and  "J. W.Woolfolk.V. President"; 
and  at  the  same  time  he  received  a  notice  from 
the  cashier  of  the  Farmers'  &  Merchants'  Bank 
of  Troy,  Ala.,  notifying  him  tliat  his  note 
(the  one  here  sued  on)  was  due  and  payable. 
The  defendant  introduced  in  evidence  the  fol- 
lowing notice,  which  was  printed  In  the  Mont- 
gomery Dally  Advertiser,  a  newspaper  pub- 
lished In  the  dty  of  Montgomery,  Ala.,  in  {he 
year  1889,  and  it  appeared  in  said  paper  for 
10  days,  from  September  27  to  October  7,  1889, 
Inclusive:  "Notice  to  Subscribers.  The  State 
of  Alabama,  Montgomery  County.  Notice  la 
hereby  given  that  the  Alabama  Midland  Rail- 
way has  been  constructed  and  completed  into 
and  through  the  counties  of  Henry  and  Dale, 
in  Alabama,  passing  through  and  into  Garden, 
Ashford,  Dothan,  Midland  City,  Newton,  and 
Ozark;  that  said  road  is  laid  with  sixty-pound 
steel  ran,  and  thoroughly  equipped,  and  built 
in  a  thorouglily  first-class  manner,  as  prescrib- 
ed In  the  contract,  and  subscriptions  to  the 
stock  of  said  railway  company  at  the  several 
points  named  are  now  declared  by  the  board  of 
directors  to  be  due  and  payable,  according  to 
the  terms  of  subscription.  O.  0.  Wiley,  Pres- 
ident." The  defendant  also  offered  in  evi- 
dence the  following  notice^  published  in  Ozark, 
Ala.,  for  three  weeks,  commencing  October  1, 
1880:  "Notice  to  Subscribers.  Notice  is  here- 
by given  that  the  Alabama  Midland  Railway 
having  been  finished  to  a  point  within  a  half 
mQe  of  the  town  of  Ozark,  and  that  said  road 
having  been  built  in  a  substantial  and  first- 
class  manner,  and  In  conformity  with  the  no- 
tice published  in  the  Montgomery  Advertiser, 
the  subscriptions  to  the  capital  stock  of  said 
company  are  dedared  by  the  board  of  directors 
to  be  due  and  payable,  and  notes  of  subscrib- 
ers can  be  found  with  Farmers'  &  Merchants' 
Bank  at  Troy,  Alabama,  where  the  subscribers 
will  call  or  send  and  pay  them.  Mr.  G.  Peter- 
son is  the  authorized  agent  to  receive  and  remit 
the  amount  and  issue  the  stock.  Mr.  J.  F. 
McDonald  Is  appointed  special  agent  in  collec- 
tions. J.  W.  Woolfolk,  President,  and  O.  O. 
Wiley,  V.  President"  The  defendant  then 
further  testified  as  a  witness  that  one  J.  F. 
McDonald,  as  the  agent  of  said  Alabama  Mid- 
land Railway  Company,  came  to  him  between 
September  17  and  October  10,  1888,  with  the 


note  here  sued  on,  and  demanded  payment 
thereof,  and  said  McDonald  had  with  him,  and 
showed  defendant,  a  copy  of  the  notice  pub- 
lished in  the  Montgomery  Advertiser  and  in 
Osark,  as  above  set  forth.  O.  C.  Wiley,  as  a 
witness  for  the  defendant,  testifled  that  in  the 
year' 1889  he  was  the  president  of  the  Alabama 
Midland  Railway  Company;  that  on  Septem- 
ber 27,  1889,  he,  as  said  president,  called  a 
meeting  of  the  directors  of  said  railway,  at 
which  meeting  a  majority  of  the  directors,  in 
compliance  with  the  laws  of  said  railway  com- 
pany, voted  for  the  passage  of  a  resolution  de- 
claring that  the  subscription  notes  payable  to 
said  railway,  including  the  note  sued  on,  were 
due  and  collectible;  that  said  resolution  was  in 
substance  the  same  as  said  notice  published  in 
the  Montgomery  Advertiser  on  September  27, 
1889;  that  the  notice  published  in  Ozark,  and 
sent  out  by  the  Bank  of  Troy,  and  the  demand 
by  McDonald,  were  Issued  and  directed  by 
authority  of  said  directors;  that  while  there 
was  a  regular  schedule  for  the  running  of 
freight  and  passenger  trains  between  Ozark, 
Ala.,  and  Balnbridge,  Ga.,  in  September,  1889, 
there  was  no  bridge  over  the  Chattahoochee 
river  until  May,  1890;  and  tliat  such  bridge 
constituted  a  part  of  the  company's  line  of  rail- 
road between  Ozark,  Ala.,  and  Balnbridge,  Ga. 
The  other  facts  of  the  case  are  sufficiently  stat- 
ed in  the  opinion.  Upon  the  Introduction  of 
all  the  evidence,  the  court,  at  the  request  of 
the  plaintiff,  gave  to  the  Jury  the  following 
written  charge:  "The  court  charges  the  Jury 
that,  if  they  believe  the  evidence,  they  should 
find  for  the  plaintiff  for  the  amount  sued  for." 
To  the  giving  of  this  charge  the  defendant  duly 
excepted.  There  were  verdict  and  Judgment 
for  the  plaintiff.  The  defendant  appeals,  and 
assigns  as  error  the  solving  of  the  general  af- 
firmative charge  in  favor  of  the  plaintiff. 

Blackman  &  Wilkinson,  for  appellant  R. 
L.  EUirmon,  for  appellees. 

TYSON,  J.  The  complahit  in  this  case, 
after  setting  out  the  contract  In  hsec  verba, 
avers  "that  the  road  was  finished  to  a  point 
within  one-half  mile  from  the  center  of  the 
dty  of  Ozark,  from  one  or  the  other  of  Its  tee- 
mlnal  points,  to  wit,  Balnbridge,  Ga.,  and 
Montgomery,  Ala.,  prior  to  the  1st  day  of  Oc- 
tober, 1890,  on,  to  wit,  the  1st  day  of  May, 
1890,  and  that  said  road  was  of  standard 
gauge,  and  laid  with  sted  rails,  and  the  note 
matured  October  1,  1890."  The  only  defense 
Interposed  at  the  trial  from  which  this  appeal 
is  prosecuted  was  the  statute  of  limitations  of 
six  years.  In  the  pleas  it  was  averred  that 
the  road  was  completed  according  to  the  con- 
tract sued  cm  prior  to  and  on  the  27th  day  of 
September,  1889,  this  being  more  than  six 
years  before  tlie  commencement  of  this  suit. 
When  this  case  was  here  on  a  former  appeal, 
this  court  said:  "It  is  evident  the  parties  un- 
derstood that  the  road  might  be  completed  at 
an  earlier  date  than  the  Ist  of  Odober,  1890, 
and  that  it  was  tbdr  design  to  mature  the 
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note  earlier  than  that  date,  if  and  when  the 
road  Should  be  earlier  completed.  The  ques- 
tion, then,  ia:  Were  the  conditions  and  terms 
necessary  to  mature  the  note  complied  with 
and  performed  more  than  six  years  before  the 
bringing  of  the  suit?  These  were  tliat  the 
railroad  should  be  finished  according  to  the 
contract,  a  decision  by  the  board  of  directors 
to  that  effect,  and  notice  to  the  obligorM  Cer- 
tainly, upon  proof  of  these  facts  at  any  time 
after  the  execution  of  the  contract,  the  obligor 
could  not  have  defeated  a  recovery  upon  the 
ground  that  the  note  did  not  mature  until  Oc- 
tober 1,  1890;  and  if  the  obligation  matured 
as  to  defendant  prior  to  October  1,  1800,  it 
most  bare  matured  also  as  to  the  plaintiffs. 

•  *  •  The  finishing  of  the  road  was  indis- 
pensable to  fix  a  liability  tqmn  the  defendant 

*  *  *  The  real  intention  of  the  parties  was 
to  fasten  a  matured  liability  whenever  and  as 
soon  as  the  road  was  finished  according  to 
contract,  provided  it  was  finished  not  later 
than  October  1,  1890."  Gamer  v.  Hall,  114 
Ala.  166,  21  South.  835.  In  Hall  v.  Sims,  106 
Ala.  561,  17  South.  634,  Justice  Haralson,  in 
construing  a  contract  containing  substantially 
the  same  conditions  and  terms  as  the  one  un- 
der consideration,  said:  "It  was  the  reason- 
able bona  fide  completion  of  the  woi^  accord- 
ing to  the  terms  of  subscription,  and  not  the 
declaration  of  the  directors,  that  bound  the  de- 
fendant to  pay  his  note.  If  they  made  a  false 
declaration,  defendant  would  not  have  been 
bound  thereby  to  pay.  •  •  •  It  was  the 
truth  of  the  fact  declared,  and  not  the  mere 
dedaration  of  it,  that  was  important  and  con- 
trolling." The  court  held  in  that  case  that, 
notwithstanding  the  directors  had  made  a  dec- 
laration that  was  Insufficient  to  mature  the 
note,  it  might  be  shown  by  the  holder  of  the 
contract  by  parol  that  the  road  had  been  com- 
pleted according  to  its  terms,  thereby  maturing 
it  on  the  Ist  day  of  October,  1890.  The  dec- 
laration made  by  the  directors  on  the  27th  day 
of  September,  1889,  and  the  notices  published 
in  the  Montgomery  Advertiser  and  the  Ozarlc 
Star,  were  insufficient  to  mature  the  not& 
Hall  V.  Sims,  supra.  The  written  demand  of 
date  October  1,  1889,  rrooa  the  defendant,  for 
the  payment  of  the  note  signed  by  Wooifolk, 
president  and  Wiley,  president,  reciting  that 
It  was  doe,  and  the  road  had  been  completed 
according  to  the  terms  of  the  contract,  were 
mere  declarations  by  an  agent;  and,  in  the  ab- 
sence of  all  evidence  touching  the  scope  of 
their  authority  by  the  railway  company  to 
make  them,  they  could  not  affect  the  rights  of 
Idalntifrs.  Brush  Electric  Light  &  Power  Go. 
V.  City  Ctonncn  of  Montgomery,  114  Ala.  433, 
21  Soatb.  960,  and  authorities  there  cited. 
The  contention  that  plaintiffs  were  estopped 
by  the  resolution  of  the  directors  and  the  pub-' 
lished  notices  is  without  merit,  it  affirmatively 
ai^iearing  that  defendant  refused  to  act  npaa 
the  representations  contained  in  them.  SuUi- 
van  T.  Qmway,  81  Ala.  154,  l  South.  647; 
Caldwdl  V.  Smith,  77  Ala.  159;  Bigelow, 
fetap.  p.  638. 


The  undisputed  facts  are  that  the  road  was 
finished  from  wlttdn  one-half  of  a  mile  of  the 
center  of  Ozarlc,  of  standard  grange,  and  laid 
with  steel  rails,  to  the  Chattahooche  river,  on 
September  27,  1889;  that  trahis,  both  freight 
and  passenger,  were  being  operated  over  it  be- 
tween these  i>oint8;.  that  at  the  Ohattaliooche 
river  the  company  used  boats  to  transfer 
freight  and  passengers  across  the  river  from 
September  27, 1889,  to  about  May,  1890,  where 
axes  were  transported  from  that  point  over 
the  road  to  Bainbridge,  Ga.,  but  this  was  only 
a  temporary  arrangement  untfi  the  bridge  could 
be  built;  that,  when  the  railway  C(»]H>any  was 
incorporated  for  the  construction  of  the  road, 
it  contemplated  the  building  of  a  bridge  across 
the  river,  and  to  this  end  procured  an  act  of 
congress  to  be  passed  allowing  it;  the  contract 
for  the  construction  of  the  road  emliraoed  and 
Included  the  construction  of  this  bridge,  and  it 
was  constructed  and  completed  under  this  con- 
tract about  February  1,  1890;  that  this  bridge 
constitutes  a  part  of  the  road  between  Ozark 
and  Bainbridge.  The  road  from  the  other  ter- 
minal point,  Montgomery,  was  completed  In 
May,  1890. 

The  only  remaining  question  presented  for 
decision  Is  whether  the  construction  of  the 
bridge  across  the  Chattahooche  river  was  nec- 
essary, by  the  terms  of  the  contract,  to  the 
completion  of  the  road  between  Ozarlc  and 
Bainbridge.  It  will  be  observed  that  by  the 
terms  of  the  contract  the  railway  company 
was  to  finish  its  road  to  a  point  within  one-half 
mile  of  the  center  of  the  dty  of  Ozarlc,  from 
one  or  the  other  of  Its  terminal  points,  by  the 
1st  day  of  October,  1890,  in  a  certain  manner, 
and  Its  failure  to  do  so  rendered  the  contract 
void.  Had  this  company  undertaicen  to  en- 
force the  collection  of  this  note  before  build- 
ing the  bridge,  It  would  have  been  a  perfect 
answer  that  the  road  had  not  been  finished. 
The  bridge  was  necessary  to  a  successful  opM- 
ation  of  the  trains  over  the  road  as  a  continu- 
ous line.  In  the  case  of  Freeman  v.  Matloclc, 
67  Ind.  99,  the  suit  was  on  a  promissory  note 
given  for  the  common  capital  stodc  in  a  cer- 
tain railroad,  containing  the  stipulation  that 
the  maker,  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad  and  in  considera- 
tion thereof,  promised  to  pay,  upon  the  arrival 
ol  the  first  train  of  cars  on  said  road  at  a  cer- 
tain place,  to  the  order  of  the  railroad  com- 
pany, a  certain  sum  of  money,  and  that  if  said 
road  was  not  completed  by  a  certain  day,  and 
the  cars  running  to  said  place,  said  note  should 
be  null  and  void.  The  evidence  showed  that 
the  cars  which  ran  to  the  place,  and  on  the 
day  mentioned  in  the  note,  were  not  run  over 
the  located  and  established  line  of  the  road, 
but  over  a  temporary  track  laid  down  for  the 
purpose,  and  that  It  was  four  months  after 
that  day  before  the  cars  were  running  to  said 
place  on  said  road.  The  court  held  that  it 
was  not  necessary  that  the  road  should  be  per- 
fect and  finished  in  every  particular,  and  its 
tracks  well  ballasted;  but  it  should  have  been 
so  far  comi^eted  on  its  located  and  establisbed 
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Une  that  the  can  might  have  been  and  were 
run  as  stipulated  In  the  note,  and  with  rea- 
sonable regularity  thereafter,  and  that  the  road 
was  not  completed,  within  the  meaning  of  the 
note,  and  that  It  was  therefore  void.  See,  al- 
so, the  f(dlowlng  cases,  which  support  these 
views:  Railroad  Co.  v.  Holmes,  101  Ind.  348; 
Railway  Go.  v.  Thompson,  24  Kan.  170;  Peo- 
ple V.  T«wn  of  Olayton,  88  111.  45.  The  case 
of  Cass  Co.  V.  cailcago,  B.  &  Q.  R.  Co.,  25  Neb. 
348,  41  N.  W.  246,  is  not.  In  onr  opinion.  In 
conflict  with  the  principles  announced  in  these 
cases;  and,  if  it  can  be  so  construed,  we  would 
decline  to  follow  It  Had,  before  the  construc- 
tion of  the  bridge,  the  cars  and  engines  of  the 
railroad  company  been  transferred  across  the 
river  by  means  of  boats  or  other  temporary  In- 
strumentalities, this  would  not  afCect  onr  con- 
clusion. We  bold,  therefore,  that  the  note  nev- 
er matured  nntll  October  1,  1890,  as  the  bridge 
was  not  completed  In  such  manner  as  to  allow 
trains  to  pass  over  It  with  reasonable  safety 
until  between  the  22d  day  of  January  and  the 
1st  day  of  February,  1890.  The  affirmative 
charge  was  properly  given  for  tbe  plaintiffs. 
Judgment  affirmed. 


(120  Ala.  388) 

BURDEN  V.  STATE. 
(Supreme  Court  of  Alabama.    Feb.  11,  1889.) 
■     PoBOBBT— What  CoKSTiTnTus— Indtotment. 

1.  Code,  §  4720,  provides  that  any  person  who 
falsely  forges  any  instrmnent  pnrporting  in  any 
way  to  affect  any  right  or  interest  In  property, 
"or  any  instrument,  being  or  purporting  to  be  the 
act  of  another,"  is  gruilty  of  forgery.  Hdd,  that 
a  letter  addressed  to  a  person  named,  stating 
that  the  value  of  a  chain  was  $10,  and  signed, 
is  not  on  its  face,  the  subject  of  forgery. 

2.  Where  a  paper  does  not  on  its  face  have  a 
capacity  to  injure  or  defrand,  so  as  to  be  the  sub- 
ject of  forgery,  but  is  so  by  reason  of  extrinsic 
facts,  such  facts  should  be  averred  in  the  in- 
dictment. 

Appeal  from  city  court  of  Selma;  John  W. 
Mabry,  Judge. 

Willie  Burden  was  convicted  of  forgery,  and 
appeals.     Reversed. 

The  appellant  was  Indicted,  tried,  and  con- 
victed under  the  following  Indictment:  "The 
grand  Jury  of  said  county  charge  that,  before 
the  finding  of  this  Indictment  Willie  Burden, 
alias  William  Burden,  with  Intent  to  injure 
or  defraud,  did  falsely  make,  alter,  forge,  or 
Goonterfelt  an  Instmment  In  writing  In  words 
and  figures  substantially  as  follows,  to  wit: 
•Selma,  Ala.,  Nov.  11th,  1897.  Mr.  Holmes, 
Sehna,  Ala.— Dear  Sir:  The  value  of  this  chain 
is  $iaOO  (ten).  Tours,  truly,  E.  H.  Hobs.' 
The  grand  Jury  of  said  county  further  charge 
that  before  the  finding  of  this  Indictment  Will 
Burden,  alias  William  Burden,  with  Intent  to 
Injure  or  defrand,  did  ntter  and  publish  as 
true  a  falsely  made,  altered,  forged,  or  coun- 
terfeited Instrmnent  in  writing,  in  words  and 
figures  substantially  as  follows,  to  wit:  'Sel- 
ma, Ala.,  Nov.  nth,  1897.  Mr.  Holmes,  Sel- 
ma, Ala.— Dear  Sir:   The  value  of  this  chain 


Is  110.00  (ten).  Tonra,  truly,  B.  H.  Hobs,'— 
against  the  peace  and  dignity  of  the  state  of 
Alabama."  The  defendant  demurred  to  tills 
Indictment  upon  the  grounds  (1)  that  said  in- 
dictment charges  no  offense.  In  that  the  paper 
set  out  therein  Is  not  such  a  paper  as  the  stat- 
ute makes  the  subject  of  forgery;  (2)  that  the 
paper  set  out  In  the  Indictment  Is  not  one  by 
which,  a  pecimlary  demand  or  obligation  pur- 
ports to  be  created,  and  the  false  making  of 
which  with  intent  to  defraud  is  forgery;  (3) 
that  the  indictment  while  setting  out  tbe  al- 
leged forged  Instrument  does  not  set  out  any 
writing  by  which,  on  its  face,  any  person  could 
be  hijured  or  defrauded,  and  no  extrinsic  facts 
are  averred  showing  snch  Intent  to  injure  or 
defraud.  This  demurrer  was  overruled,  and 
the  defendant  duly  excepted.  The  ruling  upon 
the  demurrer  to  the  Indictment  Is  fbe  only  ques- 
tion presented  for  review  on  this  appeal. 

Mallory,  McLeod  &  Mallory,  for  appellant 
Charles  O.  Brown,  Atty.  Oea,  and  W.  W. 
Quarles,  for  the  State. 

McCLELLAN,,  C.  J.  It  may  be  that  a 
writing  In  the  following  words,  vte.:  "Mr. 
Holmes,  Selma,  Ala.— Dear  Sir:  The  value  of 
this  chain  Is  910.00  (ten),"— is  the  subject  of 
forgery,  under  certain  circumstances  extrinsic 
to  the  paper  itsdf.  Eiven  this  we  do  not  de- 
cide, however.  But  it  Is  most  dear  that  on  its 
face  this  writing,  by  whomsoever  signed  or 
purporting  to  be  signed,  does  not  create,  dis- 
charge. Increase,  or  diminish  a  money  liability, 
or  transfer  or  incumber  property,  or  release  or 
Impair  an  existing  claim  to  or  lien  upon  prop- 
erty; and  If  extrinsic  facts  exist,  which,  taken 
In  connection  with  the  paper.  Impart  to  It  a 
capacity  to  Injure  or  defraud,  they  should  have 
been  averred  in  the  Indictment  No  such  facts 
are  alleged  In  this  Indictment  and  therefore 
neither  of  its  counts  charges  any  offense. 
Rembert  v.  State,  63  Ala.  467;  Dixon  v.  State, 
81  Ala.  61,  1  South.  69;  Williams  v.  State,  90 
Ala.  649,  8  South.  826.  The  construction  put 
npon  the  words,  "or  any  Instmment  or  writ- 
ing, being  or  purporting  to  be  the  act  of  an- 
other," In  section  4720  of  the  Code,  would 
lead  to  this:  that  If  a  man  signed  the  name 
of  another  to  a  statement  that  the  earth  is 
round,  or  that  the  moon  Is  made  of  green 
cheese,  or  other  like  entirely  Innocuous  asser- 
tion, by  means  of  which  there  Is  no  possibility 
of  any  person  being  Injured  or  defrauded,  he 
would  be  guilty  of  forgery.  The  statute  Is 
not  open  to  such  hiterpretatlon,  we  think;  and 
we  reiterate,  with  respect  to  the  present  form 
of  the  provision,  what  has  been  many  times 
declared  by  this  court:  A  writing,  to  be  the 
subject  of  forgery,  must  either  upon  Its  face, 
or  by  reason  of  attendant  circumstances,  have, 
npon  tbe  assumption  of  Its  genuineness,  a  ca- 
pacity to  Injure  or  defraud.  The  trial  court 
erred  In  overruling  the  demurrer  to  the  indict- 
ment For  this  the  Judgment  of  conviction 
will  be  reversed,  and  the  cause  will  be  re- 
manded. 
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(ui  Ata.  no)  

dOUXBB   V.   WBBTHBIHBB-SCETWABTZ 
SHOB  CO. 

(Supreme  Oonrt  of  Alabanuu    Feb.  11,  1809.) 

WmkvaviMXT  Oo»t«tawom    Cm*omt»  Aitaob- 

MBNT. 

Aa  attachment  of  an  Inaolrent  debtor's 
looda,  issued  through  collusion  between  himself 
and  the  attachinc  creditor,  on  a  ground  which 
did  not  eziat,  and  tOr  the  purpose  of  giring  the 
attadung  creditor  a  preference  and  defrauding 
other  creditors,  may  be  set  aside  .at  the  instance 
of  another  creditor,  under  Code,  t  818  (3544), 
antfaorizing  Uie  flling  of  a  bill  bj  a  creditor  to 
aubject  to  the  paynient  of  hi*  claim  any  property 
fraudnlentlr  transferred  by  the  debtor,  and  sec- 
tion 2156  (1786),  making  suits  commenced,  and 
decree*  or  Judgments  suffered,  with  intent  to 
hinder,  delay,  and  defraud  credttoia,  void  •• 
against  them. 

Appeal  from  chancery  court.  Pike  county; 
Jere  N.  WiUlama,  Chancellor. 

Bill  by  the  Wertheimet^Scbwarts  Shoe  Com- 
pany, a  creditor  of  M.  F.  McBryde,  against 
J.  M.  Qolller  to  set  aside  aa  fraudulent  and 
rold  an  attachment  sued  out  by  the  appel- 
lant, J.  M.  Collier,  against  the  said  McBryde. 
3.  M.  Collier  is  made  a  party  defendant.  The 
material  arerments  of  the  bill  are  sufficient- 
ly stated  in  the  opinion.  To  tliis  bill  the 
defendant  demurred  npon  the  fc^owlng 
gronnds:  (1)  That  said  bill  of  complaint  falls 
to  set  forth  facts  consUtntlng  the  alleged 
fraud  with  sufficient  precision  and  definite- 
ness.  (2)  That  said  bill  of  comphOnt  fails 
to  allege  that  said  attachment  ivoceedings 
were  fraudulent  (3)  That  said  bill  of  com- 
plaint falls  to  deny  that  any  one  of  the 
grounds  upon  which  an  attachment  may  legal- 
ly issue  existed.  (4)  That  said  bill  of  com- 
plaint fails  to  allege  that  ground  upon  which 
attachment  could  legally  lutre  issued,  other 
than  the  gronnds  npon  which  said  attaclmient 
was  issued,  did  not  exist  (5)  Said  bill  of 
complaint  fails  to  deny  that  other  grounds 
than  the  grounds  npon  which  said  attach- 
ment issued,  existed  npon  which  said  attach- 
ment could  legally  have  Issued.  {S)  Said  bill 
of  complaint  falls  to  allege  that  said  suit  of 
attachment  was  commenced  with  the  Intent 
to  hinder,  delay  and  defraud  the  creditors 
of  said  Si.  F.  McBryde. 

Upon  the  submission  of  the  cause  upon  this 
demurrer,  the  chancellor  rendered  a  decree 
oTormllng  it  From  this  decree  the  defendant 
J.  M.  Ck>lller  appeals,  and  assigns  the  rendi- 
tion thereof  as  error.    Affirmed. 

W.  A.  Collier  and  W.  H.  Parks,  for  ap- 
pellant.   0,  P.  De  Yampert,  for  appellee. 

HABALSON,  J.  1.  Hie  bill  in  «Us  case 
HTers  that  the  attachment  was  sued  out  by 
the  plaintiff  against  the  defendant  in  at- 
tachment on  the  statutory  ground  that  the 
defendant  "McBryde,  has  moneys,  property 
or  effects  liable  to  satisfy  his  debts,  which  he 
fraudulently  withholds;  •  •  •  that  said 
ground  of  attachment  did  not  exist;  that  the 


plaintiff  knew  that  there  was  no  probable 
cause  for  the  Issuance  of  said  atta«diment 
iqion  said  ground,  or  on  any  other  ground 
under  the  statute."  It  further  avers,  that 
the  defendant  was  insolvent,  and  the  plain- 
tiff and  defendant  in  attachment  knowing 
that  there  was  no  ground  for  said  attachment 
conspired  and  agreed  together,  expressly  or 
Impliedly,  that  said  attachment  should  be 
sued  out  snd  levied,  and  that  they  thereby 
fraudulently  and  illegally  perverted  the  spirit 
and  purposes  of  the  attachment  law  in  a 
manner  that  deprived  complainant  of  die 
power  of  making  and  collecting  his  debt  out 
of  the  effects  of  the  said  McBryde— the  de- 
fendant in  attachment 

2.  The  statute  provides,  that  "all  conveyan- 
ces, or  assignments  in  writing  of  any  estate  or 
interest  In  real  or  personal  property,  and  ev- 
ery charge  npon  tbe  same,  made  with  the  in- 
tent to  hinder,  delay,  or  defraud  creditcnrs. 
purchasers,  or  other  persons  of  their  lawful 
suits,  damages,  forfeitures,  debts  or  demands; 
and  every  bond,  or  other  evidence  of  debt 
given,  suit  commenced,  decree  or  Judgment 
suffered,  with  the  like  intent  against  the  per- 
sons who  are  or  may  be  so  hindered,  delayed 
or  defrauded,  their  heirs,  personal  represent- 
atives and  assigns,  are  void."  Code,  |  2156 
(1735).  In  construing  this  statute  It  was  said 
by  this  court:  "No  one  doubts  that  a  writ 
of  attachment  issued  colluslvely  between 
creditor  and  Insolvent  debtor,  for  the  purpose 
of  giving  preference,  and  with  the  Intent  to 
effect  a  fraudulent  transfer  of  the  debtor's 
property  to  the  plaintiff  in  attachment 
through  the  machinery  of  the  attachment 
process  Is  a  void  suit  within  the  meaning  of 
section  1735  of  the  Code.  Nor  can  we  see 
any  reason  why  tbe  suffering  such  an  attach- 
ment by  tbe  debtor,  with  like  fraudulent  In- 
tent Is  not  an  'attempt'  to  fraudulently  trans- 
fer the  attached  property  withlii  the  meaning 
of  section  3544  of  the  Code"  (section  818  of 
the  Code  of  1806),  which  authorizes  a  simple 
contract  creditor  to  file  a  bill  to  subject  to 
the  payment  of  his  debt  any  property  which 
has  been  frauduloitiy  transferred  or  con- 
veyed, or  attempted  to  be  fraudulently  trans- 
ferred or  conveyed  by  his  debtor.  Cartwrlght 
V.  Bamberger,  90  Ala.  405,  8  South.  264; 
Bank  v.  Lauchelmer,  102  Ala.  454,  14  South. 
776;  Rice  v.  Less,  105  Ala.  298,  16  South. 
917;  0>mer  t.  Heiddbach,  109  Ala.  220,  19 
South.  710. 

3.  If  the  facts  averred  In  the  bill  are  true, 
there  can  remain  no  doubt  that  under  our 
own  decisions,  well  supported  by  reason  and 
authority  elsewhere,  the  deceitful  agreement 
charged  against  the  parties  to  this  attachment 
proceeding,  was  a  fraud  perpetrated  on  the 
defendant's  other  creditors,  the  direct  effect 
of  which  was  to  hinder  and  delay  ihem  in 
tbe  collection  of  their  debt  against  tbe  de- 
fendant We  need  not  here  repeat,  in  sup- 
port of  the  equity  of  the  bill,  what  has  been 
so  fully  said  la  the  cases  cited  above  on  this 
subject. 
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Then  was  no  error  In  OTerroUng  the  de- 
murrer to  the  bUL 
AfBrmftiU 


<122  Ala.  34S) 

BIRMINGHAM    RAILWAY    &    ELECTRIC 
CO.  T.  BIRMINGHAM  TRACTION  00. 

{Sapreme  Oonrt  of  Alabama.     Feb.  1,  1889.) 

APPBAI>— DiSMIBSAI.— Delat  in  Filimo  Tbamsokift 

— Stbibt  Hailroads  Ckossino  Otheb 

BoADg— Friob  RlOHTa. 

1.  An  aH>eal  will  not  be  dismissed  becanse  the 
recitals  of  the  certificate  and  the  bond  as  to  the 
term  to  which  it  is  taken  are  conflicting,  since 
the  term  to  which  an  appeal  ia  retumaUe  ia 
fixed  by  law. 

2.  Delar  in  filing  a  transcript  is  not  cause  for 
dismissal  of  the  appeal  where  ft  ia  not  prejudicial 
to  the  aM>ellee. 

3.  Where  a  street-rallwajr  company  had  au- 
thority, under  its  charter  and  license  from  the 
dty,  to  operate  its  road  by  electricity,  prior  to 
the  constniction  of  another  electric  road  across 
its  tracks,  its  undertaking  to  exercise  such  right 
by  erecting  its  trolley  wire  across  the  latter 
road  without  first  condemning  the  right  of  way 
and  making  compensation  is  not  TioIatiTe  of  the 
constitation  guarantying  that  property  shall  not 
be  taken  until  compensation  be  first  made. 

Appeal  from  chancery  court,  Jefferson  coun- 
ty; Thomas  Gobbs,  Chancellor. 

Bill  by  the  Birmingham  Railway  &  Electric 
company  against  the  Birmingham  Traction 
Company  for  an  Injunction  restraining  the  de- 
fendant, its  officers  and  agents,  from  erecting 
or  causing  to  be  erected  an  overhead  trolley 
wire  across  the  trolley  wire  of  the  complainant 
at  Eighth  avenue  and  Twenty-Fourth  street 
In  the  city  of  Birmingham.  Upon  the  filing  of 
the  bQl  a  temporary  injunction  waa  issued. 
The  averments  of  the  answer  material  to  the 
questions  presented  on  the  present  appeal  are 
sufficiently  stated  In  the  opinion.  The  defend- 
ant moved  to  dismiss  the  bill  for  the  want  of 
equity,  and  also  moved  the  court  to  dissolve  the 
injunction  for  the  want  of  equity  in  the  bill 
and  on  the  denials  of  the  answer.  Upon  the 
submission  of  the  cause  upon  ttaeae  motions, 
the  chancellor  overruled  the  motion  to  dismiss 
the  bill  for  the  want  of  equity,  and  dissolved 
the  injunction  on  the  denials  of  the  answer. 
BYom  this  decree  dissolving  the  injunction  the 
complainant  appeals,  and  assigns  the  rendition 
thereof  as  error.    Affirmed. 

Walker,  Porter  &  Walker,  for  appellanL 
Alex.  T.  London  and  John  London,  for  appel- 
lee. 

TYSON,  J.  This  cause  was  sabmitted  on  a 
motion  to  dismiss  the  appeal,  and,  if  that  is 
overruled,  then  upon  its  merits.  The  appeal 
and  supersedeas  bond  were  filed  on  the  1st 
day  of  June,  1898.  The  certificate  and  the  no- 
tice of  appeal  recite  that  the  appeal  was  taken 
to  the  present  term  of  this  court  The  super- 
sedeas bond  recites  that  complainant  "has  this 
day  applied  for  and  obtained  an  appeal,  re- 
turnable to  tbe  next  term  (1898)  of  the  supreme 
oonrt"    Under  our  dedsiona,  it  can  make  no 


difference  what  the  redtals  of  the  certificate 
of  appeal  or  bond  were;  the  appeal  was  return- 
able to  the  then  term  of  the  court.  Collier  v. 
Ooggins,  103  Ala.  281,  16  South.  678;  Cape- 
hart  V.  Granite  Mills,  97  Ala.  353,  12  South. 
44.  Section  437  of  the  Code  of  1896  required 
this  appeal  to  be  made  returnable  to  the  first 
Monday  of  the  term  next  after  tbe  expiration 
of  20  days  from  the  date  of  the  api)eal,  to  wit, 
the  27th  day  of  June,  1898.  It  appears,  how- 
ever, that  the  court  adjourned  on  the  23d  day 
of  June;  and  this  is  offered  as  an  excuse  for 
not  filing  the  transcript  until  the  6th  day  of 
December  following,  being  tiie  first  day  upon 
which  the  case  could  have  been  called,  under 
the  rules  of  this  court  Tbe  rule  on  this  qnes- 
tlon  Is  as  follows:  "Upon  satisfactory  excuse 
being  shown  for  the  delay,  the  court  may,  in 
Its  discretion,  permit  the  transcript  to  be  ffied, 
and  the  cause  docketed,  for  the  first  time,  after 
the  adjournment  of  the  term  to  or  during 
which  tbe  appeal  is  returnable,  upon  such 
terms  as  the  court  may  Impose."  It  does  not 
appear  that  the  appellee  was,  and.  Indeed,  It 
is  inconceivable  how  it  could  have  been,  prej- 
udiced by  the  dday  In  not  ffiing  the  transcript 
at  an  earlier  date.  The  motion  to  dismiss  the 
appeal  must  be  overruled.  Collier  t.  Coggins, 
supra. 

This  brings  us  to  a  consideration  of  the  mer- 
its of  the  controversy  which  Is  presented  by 
this  appeal  from  the  decree  of  the  chancellor 
dissolving  the  Injunction  sued  out  by  com- 
plainant against  tiie  respondent,  npon  the  de- 
nials in  the  answer.  It  ^pears  from  tbe 
averments  of  the  bill  that  complainant  was 
operating,  at  the  time  of  its  filing,  and  had 
been  for  a  long  time  prior  thereto,  a  street 
railway,  nsing  electric  power,  along  and  over 
certain  streets  in  the  city  of  Birmingham; 
that  respondent  was  also  operating  a  street 
railway  upon  certain  streets,  using  steam  pow- 
er, whose  tracks  crossed  the  tracks  of  com- 
plainant's line  at  the  intersection  of  Elghtli 
avenue  and  Twenty-Fourth  street  It  is 
averred  in  the  bill  that  respondent  proposes  to 
convert  its  road  at  the  point  of  Intersection  In- 
to an  electric  road,  and  to  this  end  has  a  large 
force  of  men  at  work  near  this  point  engaged 
in  erecting  poles,  wires,  etc.,  on  each  side  of, 
and  witbln  a  short  distance  of,  complainant's 
railroad  tracks;  and  complainant  belle vea  and 
alleges  that  respondent  will  erect  and  place  its 
trolley  wires  across  complainant's  trolley  wire 
within  a  short  space  of  time,  without  giving  to 
It  any  notice,  and  obtaining  its  consent;  that 
respondent  has,  without  its  consent,  already 
crossed  two  of  Its  tracks  at  another  place. 
The  bill  further  alleges  that  the  erection  of  an 
overhead  trolley  wire  at  the  point  above  speci- 
fied wIU  greatly  Injure  and  damage  tbe  cona- 
plalnant  In  the  enjoyment  of  Its  franchise,  by 
destroying  tbe  alignment  of  Its  trolley  wire, 
thereby  causing  its  trolley  poles  and  wheels  to 
leave  the  trolley  wire,  thus  breaking  complain- 
ant's span,  guy,  or  stay  cables,  causing  tbe 
trolley  wire  to  lower  or  sag  to  short-circuit  or 
ground  the  current  of  electricity,  which  would 


Digitized  by 


Google 


▲ta.)    BIBMIKGHAM  BY.  A  ELECT.  CO.  t.  BIBMINGnAM  XBACTION  Ca       198 


neceasarlly  stop  all  of  Its  can  while  Qie  cnr- 
reut  woa  so  short-clircalted  or  grounded;  that, 
aa  a  result  of  the  poles  leavliig  or  being  dis- 
placed from  the  trolley  wire,  the  cross-arms 
and  poles,  to  which  the  fspan  or  guy  wires  are 
attached,  would  likely  fall  on  complalnant^B 
cars,  containing  passengers,  thereby  endanger- 
ing their  lives,  and  the  lives  of  persons  and 
animals  upon  the  street  at  that  point.  The 
bm  alleges  as  a  further  dement  of  Injury  to 
comidalnant'B  enjoyment  of  the  franchise  that 
the  trolley  wire  about  to  be  erected  by  re- 
spondent would  be  so  defective  as  to  Interfere 
with  the  electric  current  used  by  it,  by  creat- 
ing frequent  short  circuits  of  Qie  current, 
thereby  Impeding  the  operation  of  Its  cars.  Its 
traffic,  and  Increasing  its  schedule  time  be- 
tween the  termini  ot  Us  line  <^  road,  and  in- 
juriously affecting  the  delicate  machinery  In 
the  power  bouse,  frran  whldi  Its  sttpi^  of  elec- 
tric current  is  drawn;  and,  further,  that  is 
case  an  uninsulated  <v  defective  overhead  trol- 
ley wire  Is  erected.  It  would  have  a  tendency 
to  Intermix  the  electric  currents  used  by  com- 
plainant and  reqxmdent,  and  would  give  the 
latter  an  andne  advantage  by  reason  ot  its  be- 
ing able  to  draw  a  supply  of  current  from  the 
traBey  wire  of  complainant,  and  would  worlc  a 
hardship  upon  complainant  by  having  its  sup- 
ply of  current  drawn  away  fnmi  Its  cars,  and 
used  by  cars  of  respondent.  In  the  conclud- 
ing paragraph  of  the  bill  It  Is  averred  that  re- 
apondent  has  not  offered  to  pay  complainant 
any  compensation  or  damages  for  the  right  to 
cross  Its  track  and  trolley  wire  with  the  trolley 
wire  which  It  Is  about  to  construct  and  erect, 
and  that  respondent  has  taken  no  steps  to  con- 
demn to  Its  use  the  right  of  way  across  oom- 
Idalnant's  track  and  trolley  wire. 

In  view  of  the  fact  that  appellant's  counsel. 
In  their  brief,  rest  their  entire  contention  for  a 
reversal  of  the  decree  dissolving  the  Injunc- 
tion upon  an  alleged  defect  In  the  answer  In 
respect  to  this  concluding  paragraph,  we  will 
only  set  forth  such  averments  contained  In  the 
answer  as  are  pertinent  to  a  decision  of  the 
question  thus  presented  for  consideration  and 
decision.    These  averments  are  that  respond- 
ent's assignors  owned  and  operated  the  line  of 
street   railroad  at  the  point  of  intersection, 
complained  of  in  the  bill,  long  before  the  com- 
plainant constructed  its  track  and  erected  Its 
trolley  wire  across  the  trac^  belonging  to  the 
respondent;  and  that  respondent,  or  the  cor- 
porations whose  rights  and  franchises  it  ao- 
qotred,  a  long  time  before  the  line  being  oper- 
ated by  complainant  was  bnllt  or  projected, 
bad  fall  power  and  authority  under  its  charter, 
and  by  the  license  and  consent  of  the  munici- 
pal authorities  of  the  city  of  Birmingham,  to 
eqnfp  and  operate  its  road  by  means  of  elec- 
tricity, which  was  well  known  to  the  officers 
and  agents  of  complainant.    The  specific  aver- 
ments relating  to  the  concluding  paragraph  are 
In    tbe  following  language:    "Bespondent  ad- 
mits that  it  has  not  offered  to  pay  to  complain- 
as  Sa— 13 


ant  any  compensation  for  stringing  Its  troney 
wiie  above  Its  own  rig^t  of  way,  acquired  by 
its  assignor  long  before  the  complainant  had 
any  rights  at  that  place,  and  respondent  Is  ad- 
vised and  believes,  and  upon  such  advice  and 
belief  avers,  that  It  was  not  Incumbent  upon 
this  respondent  to  make  such  offer."  It  must 
be  conceded  from  this  averment  that  the  aver- 
ments In  the  concluding  paragraph  of  the  bill 
that  respondent  has  not  offered  to  pay  com- 
plainant any  compensation  for  the  right  of 
way  across  Its  track  and  trolley  wire,  and  has 
taken  no  steps  to  condemn  to  its  use  such 
right  of  way,  are  true.  The  averment  of  the 
answer  Is  a  mere  denial  by  resx>ondent,  predi- 
cated iqran  Its  priority  of  right.  In  point  of 
time,  over  the  street  at  the  point  in  contro- 
versy, of  Its  liability  to  compensate  complain- 
ant for  a  right  of  way.  And  upon  the  ques- 
tion of  prior  occupancy  by  respcoident  of  the 
street  there  appears  to  be  no  serious  contro- 
versy. While  the  bill  avers  nothing  spedflc- 
ally  as  to  this,  no  legitimate  Inference  to  the 
contrary  can,  by  the  rules  governing  the  con- 
struction of  pleadings,  be  drawn.  We  have, 
then,  the  sole  question  to  deal  with  whether  or 
not  the  respondent,  in  undertaking  to  erect  its 
trolley  wire  along  Its  own  right  of  way,  ac- 
quired prior  to  the  construction  of  the  road  by 
respondent  or  its  assignors,  was  violating  that 
clause  of  the  constitution  guarantying  to  com- 
plainant that  its  property  shall  not  be  taken 
until  Just  compensation  be  first  paid.  In  the 
absence  of  any  objection  Interposed  by  the  dty 
to  tbe  maintenance  and  use  of  the  respective 
structures  of  complainant  and  of  respondent  It 
wlU  be  presumed  that  the  privilege  of  occupy- 
ing the  streets,  as  exercised  by  them  both,  is 
acquiesced  in  by  the  municipal  authorities. 
Highland  Ave.  &  B.  R.  Od.  v.  Birmingham 
Union  Ry.  Oo.,  68  Ala.  605,  9  South.  568.  In- 
deed, It  appears  from  the  answer  that  respond- 
ent was  erecting  its  wires  for  the  purpose  of 
converting  the  power  by  which  Its  cars  were 
being  propelled,  under  comxmlslon  of  tbe  city 
authorities,  and  by  their  exi»«ss  license.  So, 
then,  each  of  these  companies  were  In  the  law- 
ful exercise  of  the  respective  franchises  when 
the  respondent  begran  Its  work  of  converting 
Its  system  of  steam  power  Into  that  of  electric 
power;  having  the  right,  if  the  averments  of 
the  answer  are  true,  from  tbe  date  of  Its  cor- 
porate existence  to  exercise  its  franchise  by 
the  use  of  electrldty.  The  mere  postpone- 
ment by  respondent  of  the  exercise  of  this 
right,  which,  It  Is  averred,  was  known  to  com- 
plainant, cannot,  in  our  opinion,  iH:edude  it 
from  exerdslng  It  and  Invest  In  the  complain- 
ant such  a  superior  Interest  In  the  use  of  the 
street,  whldi  It  acquired  subsequent  to  the 
acquisition  by  re^ondent  of  the  right  to  use 
electridty,  as  that  entitles  It  to  demand  com- 
pensation for  such  use.  Whether  the  com- 
plainant would  be  entitled  to  compensation  had 
it  acquired  a  prior  servitude  Is  not  invdved, 
and  we  do  not  dedde  it    Decree  affirmed. 
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(122  Ala.  394} 

TRAPP  T.  STATE  «  td.    BURGIN,  Clerk. 

(Supreme  Cionrt  of  AlabanuL     Feb.   1.   1899.) 

Bhbriits— PcBS— Wabkakts  o*  Akkest— Sekviob 

—Costs— Patmbkt— Convict  Pukd. 

1.  Act  Feb.  18,  1897,  I  1,  provides  that  a  sher- 
iff's fee  of  $2  snail  be  paid  out  of  the  convict 
fund  for  executing  a  warrant  of  arrest  where  a 
defendant  is  sentenced  to  the  penitentiary. 
Ck>de,  i  3741,  authorizes  sheriffs  to  execute  pro- 
cess required  of  constables,  and  provides  that 
they  slj^ll  receive  the  same  fees  fixed  for  such 
service.  Edd,  that  the  latter  section  does  not 
apply  to  warrants  of  arrest  issued  by  a  commit. 
ting  magistrate,  executed  by  a  sheriff  as  author^ 
ized  by  Id.  {  6209,  and  hence  the  sheriff  was 
entitled  to  a  fee  of  $2  therefor,  though  the  con- 
stable's fee  for  such  service,  fixed  by  Id.  {  4576, 
was  only  50  cents. 

2.  Act  Feb.  18,  1897,  |  8,  requiring  the  dert 
"presently  after  a  defendant's  conviction  and 
sentence  to  the  penitentiary  to  make  out  a  bill 
of  costs  to  be  paid  from  the  convict  fund," 
renders  Code,  |  4570,  inapplicable  so  far  as  it 
requires  the  return  of  an  execution  nulla  bona 
against  tlie  convict  as  a.  condition  to  payment 
of  costs  by  the  state,  in  view  of  section  4559, 
requiring  the  sheriff  to  retain  the  execution  30 
days  before  making  such  return. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Mandamus  by  the  state,  on  relation  of  W. 
M.  Burgin,  clerk  of  the  criminal  court,  against 
S.  B.  Trapp,  as  president  of  the  board  of  in- 
spectors of  convicts,  to  compd  respondent  to 
request  tbe  state  auditor  to  draw  a  warrant 
for  the  payment  of  a  bill  of  costs.  Judgment 
for  relator,  and  respondent  appeala    Affirmed. 

The  state,  on  the  relation  of  W.  M.  Burgin, 
clerk  of  the  criminal  court  of  Jefferson  coun- 
ty, filed  his  petition,  addressed  to  the  Judge 
of  the  city  court  of  Montgomery,  in  which  be 
alleged  that  In  the  criminal  court  of  Jefferson 
county  one  Odllns  was  Indicted  and  tried  for 
murder,  was  convicted  of  murder  In  the  sec- 
ond degree,  and  sentenced  to  imprisonment  ip 
the  penitentiary  for  a  term  of  10  years,  and 
that  at  the  time  of  the  filing  of  said  petition 
be  was  serving  out  said  sentence  in  the  peni- 
tentiary. The  petition  then  averred  that  pres- 
ently after  such  conviction  and  sentence  the 
relator  made  out  a  UIl  of  costs  in  said  cause, 
containing  no  Item  not  enumerated  In  section 
1  of  the  act  approved  February  18,  1S07,  and 
that  said  bill  of  costs,  duly  verified  by  affi- 
davit, as  required  by  section  S  of  said  act, 
was  sent  to  S.  B.  Trapp,  as  president  of  tbe 
board  of  inspectors  of  convicts,  but  that,  after 
the  examination  of  said  bUl  of  costs,  the  said 
Trapp,  as  such  president  of  the  board  of  in- 
spectors of  convictB,  refused  to  request  the 
auditor.  In  writing,  to  draw  his  warrant  upon 
the  treasurer  for  fbe  payment  of  said  bill  of 
costs,  on  the  gronnd,  as  alleged  by  said 
Trapp,  that  the  bill  contained  an  Item  of  two 
dollars  as  sheriff's  fee  for  executing  a  war- 
rant of  arrest  issued  by  a  Justice  of  the  peace 
as  committing  magistrate.  It  is  alleged  that 
the  facts  in  reference  to  tbe  warrant  of  arrest 
were  that  the  warrant  of  arrest  charging  said 
Collins  with  murder  was  duly  Issued  by  tbe 
Justice  of  the  peace  of  Jefferson  county,  and 


by  him  placed  in  tbe  hands  of  the  sheriff  of 
said  county,  and  was  by  said  sheriff  duly  ex- 
ecuted by  arresting  said  Collins,  and  carrying 
him  before  said  magistrate,  before  whom  he 
was  committed  to  Jail  to  await  tbe  grand 
Jury,  and  was  thereafter  duly  tried  and,  con- 
victed as  above  set  forth.  It  was  then  aver- 
red In  said  petition  that  said  Trapp,  as  presi- 
dent of  tbe  board  of  Inspectors  of  convicts, 
based  his  refusal  upon  the  further  and  addi- 
tional ground  that  said  Oolllns  was  not  shown 
to  have  been  Insolvent  by  the  return  of  ex- 
ecution for  said  costs  against  blm  of  "No 
property  found."  The  prayer  of  tbe  petltiin 
was  for  the  Issuance  of  a  vrrit  of  mandamus 
to  compel  said  Trapp  to  request  the  auditor. 
In  writing,  to  draw  his  warrant  on  the  state 
treasure  In  tavw  of  the  relator  for  the  pay- 
ment of  said  bill  of  costs.  The  answer  of  the 
respondent,  ffied  by  the  attorney  general,  was 
as  follows:  "The  respondent  for  answer  to 
the  petition  In  the  above-entitled  cause  admits 
the  truth  of  the  facta  therein  slated,  and  de- 
nies the  legal  conclusion  drawn  therefrom; 
and  respondent  expressly  denies  that  the 
sheriff  is  entitled  to  a  fee  of  two  dollars  for 
executing  the  writ  of  arrest  In  said  cause, 
issued  by  the  Justice  of  the  peac&"  Upon 
the  hearing  of  the  cause  the  prayer  of  the  peti- 
tion was  granted,  and  a  peremptory  writ  of 
mandamus  ordered  Issued  to  the  respondent, 
requiring  him  to  request  the  auditor.  In  writ- 
ing, to  draw  his  warrant  on  .the  state  treasurer 
in  favor  of  the  relator  for  the  payment  of  the 
bill  of  costs,  as  prayed  for  in  the  petition. 
From  this  Judgment  the  respondent  appeals, 
and  assigns  the  rendition  thereof  as  error. 

Charles  O.  Brown,  Atty.  Gen.,  for  appellant 
WuL  L.  Martin,  for  appellee. 

8HARPE,  J.    The  act  of  February  26, 1875, 
which  is  embodied  in  section  S741  of  the  Code, 
provides  that  "the  sheriff  is  authorized  to  ex- 
ecute all  mesne  and  final  process  which  Is 
required  of  constables  and  shall  receive  the 
same  fees  and  compensation  th«efor."    Its 
purpose   was  to  extend   tbe  authority  and 
duties  of  the  sheriff  to  matters  In  which  he 
had   theretofore  been   without  authority  or 
duty.    That  section  3741  bad  no  reference  to 
the  execution  of  warrants  of  arrest,  appears 
from  the  consideration  that  at  the  time  of  its 
enactment,  and  for  a  long  time  prior  thereto, 
the  sheriff  had  full  authority  to  execute  sucb 
warrants,  and  the  statutes  giving  such  au- 
thority have  been  carried  Into  each  of  the 
Codes  thereafter  adopted.    Code,  {  5209.    By 
section  4576  of  the  Code  the  constable's  fee 
for  executing  a  warrant  of  arrest  Is  50  cents, 
and  by  section  4565  the  sherilTs  fee  for  tlie 
like  service  Is  $2.    But  the  seeming  conflict 
between  these  provisions  for  fees  dlsappe&rs 
with  tbe  exclusion  of  warrants  of  arrest  from 
the  operation  of  section  3741.    The  case  bere 
under   consideration    falls   within   the  class 
mentioned  in  the  act  of  February  18,  X8ST 
(note  to  section  4511  of  tbe  Code),  and  may. 
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thwefoTe,  be  detwmlned  Independently  of  oth- 
er statutes  relating  to  such  fees.  Section  1 
of  this  last  act  provides  that  "wbenever  a 
defendant  Is  convicted  and  sentenced  to  tbe 
penitentiary  tbe  following  Items  of  coats  in 
the  case  shall  be  paid  oat  of  the  convict  fund 
to  the  extent  and  In  the  manner  hereinafter 
prescribed,"  and,  following  an  enumeration  of 
other  Items,  Is,  "Sheriff's  fees  executing  each 
warrant  or  writ  of  arrest,  two  dollara"  Sec- 
tion 8  of  that  act  Is  as  follows:  "That,  pres- 
ently, after  such  conviction,  the  clerk  of  the 
court  In  which  the  conviction  is  had,  shall 
make  out  a  bill  of  the  costs  In  the  case,  con- 
taining no  Items,  not  enumerated  In  section  1, 
(^  this  act;  he  shall  make  oath  to  the  correct- 
ness of  each  Item  of  said  bin,  and  that  the 
same  Is  a  legal  charge  against  the  defend- 
ant Be  shall  forward  the  bill  of  costs  to  the 
president  of  the  board  of  inspectors  of  con- 
victs, or  the  officer  discharging  his  duties,  who 
shall  carefnlly  examine  the  same,  and,  if 
found  correct,  he  shall  request  the  auditor  In 
writing  to  draw  his  warrant  uimn  the  treas- 
urer for  the  payment  of  said  bill  to  said  clerk 
out  of  the  convict  fund.  Provided,  that  no 
costs  shall  be  paid,  nntU  the  convict  has  been 
ddivered  to  the  penitentiary  officials,  and, 
where  a  convict  la  sentenced  In  more  than  one 
case,  the  costs  In  the  sncceeding  cases  shall 
not  be  paid,  until  he  has  served  the  preced- 
ing sentences."  This  statute  was  enacted 
after  the  adoption  of  the  Code,  and  Is  an  al- 
teration of  the  law  as  It  had  existed  in  sec- 
tion 4570  of  the  Code  in  so  far  as  that  section 
regnlred  execution  against  a  penitentiary  con- 
vict, and  a  return  thereon  of  "No  property" 
as  a  condition  precedent  to  the  payment  of 
costs  by  the  state.  The  later  statute  applies 
"whenever  a  defendant  is  convicted  and  sen- 
tenced to  the  penitentiary,"  whether  he  is 
solvent  or  Insolvent;  and  In  view  of  the  per- 
emptory direction  therein  given  that  the  pro- 
ceedings for  such  collection  of  costs  shall  be 
had  "presmtly  after  conviction"  there  Is  no 
time  allowed  for  the  exhaustion  of  an  execu- 
tion, which,  onder  section  4600  of  the  Code, 
coold  not  have  been. returned  within  80  days 
after  it  had  gone  Into  the  hands  of  the  sheriff. 
It  is  the  i^aln  duty  of  the  respondent,  as  presi- 
dent of  the  board  of  hispectors,  enjoined  upon 
him  by  the  statute,  to  request  the  auditor,  in 
-writing,  to  diaw  his  warrant  on  the  treasurer 
aa  prayed  In  the  petition;  and  the  Judgment 
of  the  dty  court  awarding  the  mandamus  will 
be  here  affirmed. 


(123  Ala.  M) 

FIBST  NAT.  BANK  OF  TUSOAIiOOSA  r. 

(Snpreme  Court  of  Alsbsma.     Feb.  7,  1890.) 

Fi,BAl>ni8,—  Bbtoppbl  —  RBPLiOATioir  —  Bills  ov 

ExcBAMea— Pabol  Iividbncb— Filbd  Intckroo- 

ATORIBS — HOTIOK  TO    STRIKE— MaHBI  ED  WoHEN 

^powbr  to  contkaot— aohnot  of  husband— 

Pabtnbksbip— Dbclasationb. 
1.  A  plea,  of  a  drawer  of  r  bin  of  exchange 
accepted  by  !•■  &  Ca,  alleging  that  she  drew  the 


bill  to  secure  a  -debt  of  her  hosband,  L.,  does 
not  on  Its  face  show  that  she  drew  the  biU  to  se- 
cure L.  &  Co.,  and  that  she  is  estopped  to  assert 
that  her  husband  was  the  sole  proprietor  of  the 
firm  of  L.  &  Co.;  and  hence  the  issne  of  such 
estoppel  can  be  raised  only  by  replication,  and 
not  D7  demurrer. 

2.  A.  woman  who  drew  a  biU  of  exchange  ac- 
cepted by  a  firm  may  show  by  parol  that  it  was 
drawn  by  her  to  secore  a  debt  of  her  husband, 
who  was  a  member  of  the  firm. 

3.  Answers  to  filed  interrogatories  propounded 
by  an  adverse  party  under  Code,  {  1850  (2810), 
are  properly  striclien  where  they  are  not  re- 
sponsive to  the  questions. 

4.  Under  Code,  {  1855  (2819),  authorizug  the 
suppression  of  impertinent  questions  in  filed 
interrogatories  propounded  by  a  party  to  his 
OK>onent,  it  Is  not  error  to  permit  answers  to 
propounded  questions  to  stand,  after  striking  out 
answers  to  impertinent  questions. 

6.  Authority  of  a  husband  to  declare  that  his 
wife  Is  his  partner  in  business  cannot  be  implied 
from  Ills  authority  to  attend  to  her  business 
generally. 

6.  Under  Code,  i  2626  (234fi),  ^ving  a  wife 
capacity  to  contract  In  writing  as  if  she  were 
sole,  with  her  husband's  written  assent,  she 
has  no  power  to  confer  parol  authority  on  her 
husband  to  make  a  contract  in  her  name. 

7.  Declarations  of  an  alleged  partner,  not 
made  in  the  presence  of  the  alleged  co-partner, 
are  inadmissible  to  prove  the  partnership. 

Appeal  from  circuit  court,  Tuscaloosa  coun- 
ty;  S.  H.  Spratt,  Judge. 

This  action  was  brought  by  the  First  Na- 
tional Bank  of  Tuscaloosa  against  Ella  M.  Le- 
land.  Upon  the  introduction  of  aU  the  evi- 
dence, the  court  at  the  request  of  the  defend- 
ant gave  to  the  jury  the  general  affirmative 
charge  in  her  behalf,  to  the  giving  of  which 
charge  the  plaintiff  duly  excepted.  There 
were  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which  ex- 
ceptions were  reserved.    Affirmed. 

Frank  S.  Moody  and  Jones  &  Brown,  for  ap- 
pellant.   Foster  &  Oliver,  for  appeUee. 


HABALSON,  J.  1.  The  appellant  sued  the 
appellee  on  two  bUls  of  exchange,  each  drawn 
by  appellee,— who  was  the  wife  of  W.  A.  Le- 
land,  though  the  complaint  does  not  show  tliat 
fact,— in  favor  of  the  appeUant,  the  plaintiff 
below,  on  W.  A  Leland  &  C!o.,  one  bearing 
date,  18th  March,  1868,  for  $150,  payable  on 
20th  May,  1803,  the  other  for  $423.85,  dated 
13th  April,  1803,  and  payable  on  15th  July, 
1S93,  each  biU  containing  by  Indorsement  on 
its  back  signed  by  defendant,  a  waiver  of  ex- 
emptions as  to  personal  property,  and  a  waiv- 
er of  presentment,  protest  and  notice  thereof. 

The  defendant  pleaded  two  pleas  to  the  com- 
plaint, the  first,  "that  she  was,  at  the  time 
of  the  making  of  said  bills  of  exchange,  and 
now  is,  a  married  woman,  the  wife  of  W.  A. 
Leland,  that  said  bUls  of  exchange  were  given 
to  secure,  renew,  or  extend  a  debt,  owing  to 
plaintiff  by  her  said  husband,  W.  A  Leland, 
she  standing  In  the  relation  of  surety  on  said 
bills  of  ^change  for  her  said  husband,"  and 
the  second,  "that  at  the  .time  of  the  making 
of  the  bills  of  exchange  sued  on,  she  was  a 
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married  woman,  W.  A.  Leland  being  her  hus- 
band, and  that  she  did  not  have  the  assent  In 
writing  of  her  said  husband,  to  make  the  con- 
tracts here  sued  on." 

Under  our  statutes.  If  either  of  these  pleas 
was  true,  it  presented  a  good  and  meritorious 
defense  to  the  suit;  and  If  both  were  true, 
they  presented  a  double  defense  to  the  main- 
tenance of  the  action. 

The  plaintiff  demurred  to  the  first  plea  on 
many  grounds,  among  them,  that  the  plea  does 
not  show  that  W.  A.  Leland  &  Co.,  the  accept- 
ors of  the  bills,  is  the  same  person  as  W.  A. 
Leland,  the  defendant's  husband;  that  the 
bills  of  exchange  show  that  the  debts  are  those 
of  defendant,  the  drawer  or  of  W.  A.  Leland 
&  C!o.,  the  acceptors,  the  only  parties  to  the 
bills;  that  the  plea  does  not  aver,  that  W.  A. 
Leland  &  C!o.  are  the  same  as  W.  A.  Leland, 
the  defendant's  husband,  and  she  cannot  con- 
tradict the  written  contract,  by  saying  that 
the  debt  secured  by  the  bill  Is  the  debt  of  a 
stranger;  that  she  cannot  contradict  the  writ- 
ten instruments  by  showing  that  the  debtor 
is  a  party  other  than  one  of  those  who  the  said 
bills  show  are  the  debtors,  and  for  the  further 
reason,  that  if  it  be  true  as  averred  In  the 
plea,  that  the  debts  secured  by  the  bills  are 
the  debts  of  W.  A.  Leland,  the  defendant  Is 
estopped  from  setting  up  that  fact  against  the 
plaintiff,  because  the  defendant  drew  said  bills 
on  W.  A.  Leland  &  Co.,  and  cannot  now  be 
heard  to  say  as  a  defense  to  an  action  thereon, 
that  W.  A.  Leland  &  Co.  Is  not  a  corporation 
or  a  partnership  composed  of  two  or  more  per- 
sons. 

The  plea  on  Its  face  does  not  show  that  the 
defendant  Is  estopped  to  set  up  the  defenses 
thereby  Interposed.  The  matter  of  estoppel 
set  up  In  the  demurrer  arises  dehors  the  plea, 
and  the  demurrer  setting  up  such  facts  is  a 
mere  speaking  demurrer.  It  was  an  attempt 
to  reach  by  demurrer,  that  which  should  have 
been  set  up  by  replication  to  the  plea.  Mat- 
ters of  estoppel  In  pais  are  the  subjects  of  pleas 
In  bar. 

2.  The  plea  Itself,  furthermore,  plainly 
enough  shows,  that  the  debts  sued  on  were 
the  debts  of  W.  A.  Iieland,  the  defendant's 
husband;  and  that  W.  A.  Leland,  of  W.  A. 
Leland  &  Co.,  whether  that  firm  consisted  of 
W.  A.  Leland  alone,  doing  business  under  a 
firm  name,  or  In  partnership  with  others,  was 
the  husband  of  the  defendant  If  It  was  true 
as  arerred  In  the  plea,  that  the  bills  sued  on, 
"were  given  to  secure,  renew,  or  extend  debts 
of  her  said  husband,  W.  A.  Leland,  and  that 
she  stands  in  i^atlon  of  surety  on  said  bills 
of  exchange  for  her  said  husband,"  It  could 
scarcely  make  any  difference  who  composed 
said  firm,  if  said  Leland  was  a  member  of  it, 
or  whether  It  consisted  of  one  or  more  persons 
trading  under  a  name  indicating  a  partnership. 
Code,  f  2529  (2348);  McNeU  t.  Davis,  105  Ala. 
667,  17  South.  101;  Clement  v.  Draper,  106 
Ala.  211,  19  South.  25;  Richardson  v.  Ste- 
phens, 114  Ala.  238,  21  South.  949.  The  name 
of  Leland  &  Co.  imports  a  partnership,  but  If 


a  person  does  business  under  a  firm  name^ 
the  reputed  firm  may  be  sued  by  such  name, 
and  the  execution  will  run  against  the  part-  ■ 
nershlp  In  name,  leviable  only  on  Its  property, 
being  In  the  nature  of  a  proceeding  in  rem, 
and  not  In  personam.  Birmingham  Loan  & 
Auction  Co.  V.  First  Nat  Bank,  100  Ala.  249, 
13  South.  945.  The  demurrer  to  the  plea  was 
properly  overruled. 

3.  The  defendant  below,  under  the  provi- 
sions of  Code,  {  1850  (2816),  filed  Interrogato- 
ries to  the  plaintiff.  One  of  the  officers  an- 
swered the  Interrogatories.  The  answers 
were  not  responsive  to  the  questions  propound- 
ed, and  were,  besides,  illegal  evidence.  There 
was  no  error  In  striking  them,  nor  In  allowing 
what  remained  thereafter  of  the  deposition  to 
be  read  in  evidence  by  defendant  Code,  | 
1855  (2819);  Culver  v.  RaUway  C!o.,  108  Ala. 
330,  333, 18  Soutii.  827. 

4.  The  witness.  Moody,  for  plaintiff  testi- 
fied, that  be  had  not  seen  the  books  of  the  firm 
of  W.  A.  Leland  &  Ck>.,  was  not  present  when 
It  was  formed,  and  that  he  only  knew  of  the 
members  of  said  firm  from  what  he  had  been 
told.  It  was  not  attempted  to  be  shown  by 
him  that  he  ever  received  any  Information  on 
the  subject  from  the  defendant  Mrs.  Leland. 
Nor  was  there  any  proof  that  she  ever  admit- 
ted  that  such  a  partnership  existed,  or  that 
she  ever  held  herself  out  as  a  partner,  or  had 
anything  to  do  with  said  firm.  Several  ques- 
tions were  propounded  to  said  witness,  the 
object  of  which  was,  to  show  by  the  declara- 
tions of  W.  A.  Leland,  defendant's  husband, 
or  from  others  besides  Mrs.  Leland,  who  com- 
posed It  and  that  Mrs.  Leland  constituted 
the  company;  that  she  owned  a  farm,  and  her 
husband  attended  to  It  and  all  her  business, 
and  that  at  the  time  the  money  was  loaned 
for  which  the  bills  of  exchange  were  given, 
said  Leland  told  witness,  who  was  president 
of  the  plaintiff  corporation,  that  defendant 
was  a  member  of  said  firm. 

It  is  well  setUed,  that  admissions  of  the  hus- 
band In  relation  to  the  business  of  the  wife, 
not  made  in  her  presence,  are  not  binding  on 
her,  especially  when  acting  as  her  agent  as 
to  any  past  transaction,  or  which  are  not  ex- 
planatory of  some  contemporaneous  one  with- 
in the  scope  of  his  authority,  or  made  In  the 
execution  of  his  agency.  Certainly  if  an  agent 
to  attend  to  her  business  generally,  such  an 
agency  would  not  imply  an  authority  to  de- 
clare her  to  be  his  partner  in  business.  Mitch- 
am  V.  Schuessler,  98  Ala.  636,  13  South.  617; 
Agnew  V.  McOiU,  96  Ala.  496,  11  SouUi.  537. 
Moreover,  under  section  2346  of  the  Code  ot 
1886,  the  wife  could  not  contract  so  as  to  bind 
herself,  except  m  writing,  and  with  the  writ- 
ten assent  or  concurrence  of  the  husband  ex- 
pressed In  writing;  and  she  was  Incapable  of 
conferring  authority  resting  in  parol,  upon  her 
husband,  or  any  other  person,  to  make  or  sign 
a  contract  In  her  name.  Clement  v.  Draper, 
108  Ala.  211,  19  SouUi.  25.  And,  so  far  as  the 
declarations  of  the  husband  sought  to  be  in- 
troduced for  the  purpose  of  showing  a  part- 


Digitized  by 


Google 


Ala.) 


CSHATTAIf OOGA  S.  B.  CO.  v.  DANIEL. 


197 


nerahip  between  himself  and  the  defendant 
are  concerned.  It  may  be  said,  that  the  dec- 
laratlona  of  one  partner  not  made  In  the  pres- 
ence of  hia  co-partner  are  never  competent  to 
prove  the  existence  of  the  partnership  between 
them.  It  is  only  when  the  partnership  has 
been  otherwise  proved,  that  the  declarations 
of  one  partner  are  admissible  against  the  oth- 
er. In  the  conduct  of  the  partnership  business. 
The  existence  of  a  partnership  Is  a  fact,  to 
which  a  witness  may  testify  when  he  has 
knowledge  of  Its  existence,  but  It  can  never  be 
established  by  general  reputation,  or  on  hear- 
say evidence.  Clark  v.  Taylor,  88  Ala.  454; 
Banking  Co.  v.  Smith,  76  Ala.  672.  All  this 
evidence,  then,  of  said  witness,  Moody,  which 
was  excluded,  constituting  the  basis  for  asr 
signments  of  error  from  6  to  12,  Inclusive,  was 
properly  excluded. 

5.  Mrs.  Leland  testlfled,  that  she  signed  her 
name  where  it  appears  on  said  bills  introduced 
In  evidence  and  to  the  waiver  of  exemptions, 
protest  and  notice  thereon,  and  that  her  hus- 
band, who  was  doing  business  under  the  name 
of  W.  A.  Leland  &  Co.,  requested  her  to  sign 
said  bills,  and  at  the  same  time,  he  signed 
the  name  of  W.  A  Leland  &  Co.  as  accept- 
or, and  to  the  waivers  of  protest  and  ex- 
emptions where  It  appears  on  the  bills;  that 
at  the  time,  she  owed  the  plaintiff  nothing, 
and  said  bills  were  made  to  secure  a  debt 
which  her  said  husband  owed  the  plaintiff; 
that  at  the  time  of  the  trial  and  at  the  time 
said  bills  were  signed  and  for  a  long  time 
prior  thereto,  she  was  a  married  woman,  the 
wife  of  said  W.  A.  Leland,  the  same  person 
who  had  carried  on  business  under  the  name 
of  W.  A  Leland  &  Co.,  who  contracted  the 
debts  for  which  said  bills  were  given,  and 
who  had  signed  the  name  of  W.  A.  Leland 
&  Co.  as  acceptor  of  said  bills;  that  her  hus- 
band had  not  signed  any  writing  in  connection 
with  or  in  reference  to  said  bills  and  the  draw- 
ing of  the  same  by  her,  other  than  the  bills 
themselves  and  the  waivers  on  the  backs  of 
them  show;  that  her  husband  requested  her 
to  sign  the  bills,  and  at  the  same  time  he 
signed  the  name  of  W.  A.  Leland  &  Co.  on 
them,  where  that  name  apiiears,  and  that  W. 
A.  Leland  &  Co.  was  not  a  partnership,  but 
'was  her  husband,  carrying  on  business  In  that 
name.  On  the  cross-examination  she  testified, 
that  she  did  not  know  for  whose  debt  the  bills 
-were  given,  nor  the  consideration  for  the  same, 
but  that  the  debt  was  not  her  own,  and  she 
signed  them  at  the  request  of  her  husband. 
QThere  was  no  evidence  In  conflict  with  these 
statements  of  hers. 

6.  It  sufficiently  appears,  that  the  debts  for 
-which  the  bills  were  given  were  o-wlng  by  W. 
A..  Leland,  and  that  they  were  in  renewal  of 
former  bills;  that  the  wife  signed  them  at  the 
xequest  of  her  said  husband;  that  she  was, 
really,  an  accommodation  drawer,  and  was 
In  substance  no  more  than  a  surety  for  her 
htisband  for  the  payment  of  the  bills.  Under 
tbe  first  plea,  therefore,  the  defendant  was 
entitled  to  the  general  <diargft. 


It  is  unnecessary  to  consider  otber  aaalgn- 
ments  of  error. 
Affirmed. 


(U2  Ala.  362) 

CHATTANOOGA  8.  E.  CO.  v.  DANIEL 
et  aL 

(Supreme  Court  of  Alabama.     Feb.  8,  1890.) 

Stock-Kiu.ino   Ca8B— Dott  of  Railroad  Com- 

PAMT — Bdbdek  o»  Proof— Confliot- 

ISO  Evidence. 

1.  The  kilUng  of  plaintiffs  ox  by  defendant's 
train  being  admitted,  defendant  has  the  burden 
of  showing  compliance  with  the  duties  imposed 
by  the  statute. 

2.  Defendant's  request  for  the  general  af- 
firmatiye  charge  is  properly  denied,  though  the 
enj^neer  in  charge  of  the  train  which  killed 
plaintifrs  ox  stated  that  the  engine  and  train 
were  provided  with  ail  modem  appliances  for 
stopping  trains,  and  that,  when  the  oz  ran  on 
the  track,  proper  signals  were  given  and  the 
brakes  applied;  a  witness  for  plaintiff  testi- 
fying that  the  train  was  100  or  150  yards  from 
the  oz  when  the  wtustle  blew,  and  that  the  oz 
was  then  standing  still,  and  the  speed  of  the 
train  was  never  checked. 

3.  Though  the  statute  imposes  no  duty  on  a 
railroad  company  as  to  stock  seen  near  .the 
track,  the  common  law  requires  it  to  give  sig- 
nals to  frighten  the  stock  away  when  seen 
near  the  track  under  circumstances  indicating 
a  disposition  to  go  onto  it,  and.  It  necessary, 
to  check  or  stop  the  train. 

Appeal  from  circuit  court,  Cherokee  coun- 
ty; J.  A.  Bilbro,  Judge. 

■Action  by  L.  A.  Daniel  and  another  against 
the  Chattanooga  Southern  Railroad  Company 
for  the  killing  of  an  ox.  Judgment  for  plalB- 
tiSs.    Defendant  appeals.    Affirmed. 

The  only  rulings  of  the  trial  court  which 
are  assigned  as  error  In  this  court  are  the 
refusals  of  the  court  to  give  the  several 
charges  requested  by  the  defendant.  The 
facts  of  the  case  necessary  to  an  understand- 
ing of  these  charges,  and  the  rulings  there- 
on, on  this  appeal,  are  sufficiently  stated  In 
the  opinion.  Upon  the  Introduction  of  all  the 
evidence,  the  defendant  requested  the  court 
to  give  to  the  jury  the  following  written 
charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  ask- 
ed: "(1)  The  court  charges  the  jury,  If  they 
believe  all  the  evidence,  they  will  find  the 
issues  in  favor  of  the  defendant  (2)  The 
court  diarges  the  jury,  If  the  jury  believe 
all  the  evidence,  they  will  find  for  the  de- 
fendant as  to  the  cow."  "(4)  The  court  char- 
ges the  jury  that  If  the  ox  was  grazing  26 
yards  away,  showing  no  Intention  of  running 
towards  train,  no  duty  to  apply  the  brakes 
or  blow  the  whistle  arose  until  the  ox  start- 
ed towards  the  train.  (5)  The  court  charges 
the  Jury,  If  they  believe  from  all  the  evi- 
dence that  when  the  train  first  came  in 
Bight  of  the  steer  he  was  grazing  off  some 
20  or  25  yards  from  the  track,  not  sho-wlng 
any  disposition  to  come  towards  the  track, 
and  If  the  jury  believe  from  the  evidence 
that  when  the  steer  started  to-wards  the 
track  the  train  was  w  near  that  It  could  sot 
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■have  been  stopped,  by  the  nee  of  all  appli- 
ances used  on  well-regulated  trains,  before 
It  struck  the  steer,  then  the  defendant  is  not 
liable  as  to  the  steer."  The  third  charge  Is 
not  here  copied,  since,  as  stated  In  the  opin- 
ion, the  assignment  of  error  as  to  the  court's 
refusal  to  give  said  charge  is  not  Insisted 
nimn  by  the  appellant 

Bnmett  &  Cnlll,  for  appellant  Daniel  & 
Brindley,  for  appellees. 

VOWQEUj,  J.  This  was  an  action  for 
damages  for  the  negligent  killing  of  an  oz, 
the  property  of  plaintiffs  in  the  suit  by  de- 
fendant's locomotive  and  train.  The  killing 
by  defendant's  train  was  a  conceded  fact 
This  made  a  prima  facie  case  for  plaintiffs, 
and  placed  upon  the  defendant  the  burden 
of  exculpating  itself  from  negligence  In  the 
lulling  by  showing  a  compliance  with  the 
duties  imposed  by  the  statute.  Bailroad  Co. 
V.  Harris,  98  Ala.  326,  13  South.  377;  Ball- 
road  C!o.  V.  Blanton,  84  Ala.  157,  4  South. 
621;  Bailroad  Co.  v.  McAlplne,  75  Aia.  114; 
Bailroad  Co.  v.  Bayllss,  Id.  466;  Bailroad 
Co.'  V.  Posey,  06  Ala.  262,  11  South.  423. 

The  defendant  requested,  In  writing,  five 
charges,  as  shown  by  the  record.  The  re- 
fusals of  the  trial  court  to  give  these  charges 
are  the  only  errors  assigned.  The  first  and 
second  charges  requested  are,  In  effect  the 
same,  and  nothing  more  nor  less  than  the 
general  affirmative  charge.  The  engineer  In 
charge  of  the  locomotive  which  did  the  kill- 
ing, testifying  in  belialf  of  the  defendant, 
stated  that  the  locomotive  and  train  were 
provided  with  all  the  modem  appliances  for 
stopping  trains  used  on  well-regulated  rail- 
roads, and  that  when  the  ox  ran  upon  the 
track  the  proper  signals  were  given,  and  the 
brakes  were  applied.  This  being  true,  the 
natural  result  would  have  been  to  check  the 
speed  of  the  train.  The  witness  Joe  Edge, 
who  was  examined  on  behalf  of  the  plain- 
tiffs, testified  that  the  train  was  about  100 
or  150  yards  from  the  ox  when  the  whistle 
blew,  and  that  the  ox  then  seemed  to  be 
standing  still  on  the  track,  and  that  the 
speed  of  the  train  was  nev»  checked.  There 
was  therefore  clearly  a  conflict  in  the  evi- 
dence as  to  a  material  fact.  Where  there  is 
a  conflict  In  the  evidence  as  to  a  material 
fact  or  where  the  evidence  Is  of  that  char- 
acter that  it  will  authorize  a  reasonable  hi- 
ference  of  a  material  fact  negativing  the 
right  of  recovery  of  the  party  requesting  the 
general  charge,  in  such  cases  the  general 
charge  should  never  be  given.  Anderson  t. 
Bailroad  Co.,  100  Ala.  129,  19  South.  519; 
Moody  T.  Bailroad  Ca,  99  Ala.  553,  13  South. 
233. 

The  statute  imposes  no  duty  or  require- 
ment upon  a  railroad  company,  in  the  oper- 
ation and  running  of  its  trains,  as  to  stock 
when  seen  In  proximity  to  the  railroad  track. 
By  the  express  terms  of  the  statute  the  du- 
ties of.  applying  the  brakes  and  reversing  the 


engine  are  exacted  and  required  when  the 
obstruction  is  perceived  upon  the  track.  But 
Independent  of  the  statute,  there  are  duties 
and  obligations  Imposed  under  the  common 
law.  Among  such  duties  is  that  of  ringing 
the  bell  or  blowing  the  whistle  to  frighten 
away  stock,  when  seen,  or  by  due  diligence 
coidd  have  been  seen.  In  close  proximity  to 
the  track,  under  circumstances  indicating  a 
disposition  of  going  upon  the  track;  and,  if 
necessary  to  prevoit  Injury  to  the  stock,  the 
further  duty  of  checking  the  speed  or  stop- 
ping the  train.'  Bailroad  Co.  v..  Jones,  56 
Ala.  607;  Balhoad  Co.  v.  Bayllss,  77  Ala. 
429;  Bailroad  Co.  v.  Watson,  91  Ala.  483,  8 
South.  793.  In  all  of  these  cases,  however, 
it  must  be  observed  that  the  mere  fact  of 
close  proximity  alone  of  the  animal  is  not 
sufficient  to  exact  a  performance  of  these 
duties  by  the  railroad  company  or  Its  agents, 
but  such  close  proximity  must  be  attended 
with  circumstances  or  conditions  indicating 
danger. 

There  was  evidence  on  the  part  of  the  de- 
fendant that  when  the  ox  was  flrst  seen  by 
the  engineer  the  animal  was  grazing,  with 
head  down,  in  an  open  field,  and  about  25 
yards  from  the  railroad  track,  and  manifest- 
ed no  disposition  of  going  towards  the  track, 
and  not  until  the  train  was  In  about  75 
yards  of  the  ox,  when  he  raised  his  head, 
and  started  suddenly  and  rapidly  towards 
the  track,  at  which  time  the  engineer  says 
he  sounded  the  cattle  alarm,  applied  brakes, 
etc.  There  is  no  evidence  that  the  ox  started 
towards  the  train,  and  this,  being  the  fact 
hypothesized  in  written  charge  4,  rendered 
the  charge  abstract  and  for  that  reason  it 
was  properly  refused. 

The  fifth  charge  requested  by  the  defend- 
ant was  bad  hi  that  It  Ignored  the  duty  of 
the  defendant's  engineer  to  use  the  precau- 
tionary means  of  checking  the  speed  of  the 
train  in  order  to  afford  an  opportunity  of  es- 
cape to  the  animal.  The  duty  to  check  the 
speed  of  the  train  to  prevent  Injury  may  be 
as  Imperative  as  the  duty  to  stop  the  train. 

The  assignment  of  error  as  to  the  third 
charge  not  being  insisted  on,  it  is  unnecessary 
to  notice  the  same.  We  find  no  error  In  the 
record,  and  the  Judgment  of  the  circuit  court 
is  affirmed. 


(m  Ala.  ST4) 
BODHN  V.  JASPEB  TOWN  &  LANDS.  Urn- 
ited,  et  aL 

(Supreme  Court  of  Alabama.     Feb.  8,  1899.) 

RaoBivsRs  —  Apfoihtmirt  —  RaviBW  —  Psaaoiia 
Entitled. 

A  creditor  of  a  corporation  dissolved  on 
a  proper  petition  by  the  stockholders,  who  has 
not  made  himself  a  party  to  the  record,  except 
by  a  petition  for  an  order  to  compel  the  pay- 
ment of  his  debt  cannot  appeal  from  the  or- 
der appointing  a  receiver. 

Appeal  from  chancery  court  Jefferson  coun- 
ty; Thomas  Oobbs,  Chancellor. 
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Petition  by  the  Jasper  Town  &  Lands,  Lim- 
ited, and  others  against  one  Davidson  for  the 
dtosolatlon  of  the  Corona  Coal  &'  Coke  Com- 
pany. From  an  order  appointing  a  receiver, 
B.  F.  Roden,  who  had  filed  a  petition  for  an 
<Hrder  to  compel  the  receiver  to  pay  him  a  debt 
owing  by  the  company,  appeals.    Dismissed. 

Appellant  aaaigns  as  error:  (1)  "The  court 
below  erred  In  the  decree  appointing  a  receiver 
In  this  case;"  (2)  "the  court  erred  In  not  sus- 
taining appellant's  objection  to  appointment  of 
3.  H.  Bartlett  as  receiver  In  this  case."  After 
the  appeal  to  this  court,  the  appellees  moved 
the  court  to  dismiss  the  bill,  upon  the  grounds 
(1)  that  the  appellant  was  and  Is  no  party  to 
the  original  suit;  (2)  that  the  appellant  was 
and  Is  not  party  to  the  decree  appealed  from; 
(3)  because  the  appellant  Is  neither  a  party  to 
this  cause,  nor  does  he  occupy  any  relation 
of  privity  to  any  party  in  this  suit,  and  there- 
fore has  no  appealable  Interest  In  this  cause, 
The  appellees  also  moved  to  strike  from  the 
file  the  assignments  of  error  made  by  the  ap* 
pellants,  upon  the  same  grounds  that  the  mo- 
tion to  dismiss  the  bill  was  based.  The  cause 
waa  submitted  on  the  merits,  and  on  these 
two  motiona. 

R.  H.  Pearson,  for  appellant  R.  H.  Thacb 
and  Coleman  &  Bankhead,  for  appellees. 

TYSON,  3.  This  cause  originated  In  the 
dumcery  ooort  npon  the  filing  of  a  petition  by 
appellees,  who  were  the  owners  of  aU  the 
stock  of  the  Corona  Coal  &  Coke  Company,  a 
private  corporation,  organized  under  the  gener- 
al Incorporation  laws,  except  one  share,  which 
was  owned  by  Davidson,  the  sole  respond- 
ent, for  the  purpose  of  dissolving  the  corpora- 
tion, under  section  1291  of  the  Code  of  1896. 
The  proceeding  appears  In  all  respects  regular 
and  In  strict  compliance  with  section  1291 
et  seq.  After  the  rendition  of  the  decree  by 
the  chancellor  dissolving  the  corporation.  In 
which  It  was  ordered  that  the  person  who 
shall  be  nominated  by  the  majority  of  the 
stockholders  of  said  corporation,  when  so  nomi- 
nated, shall  be  appointed  receiver  of  all  the 
property  and  assets  of  said  corporation,  pro- 
vided such  nomination  be  made  in  10  days, 
and  after  a  nomination  was  made  by  the  ma- 
jority of  the  stockholders,  within  the  time  pre- 
scribed, of  J.  U.  Bartlett  as  a  suitable  person 
to  be  appointed  receiver,  and  a  certified  copy 
of  the  minutes  of  the  meeting  of  the  stock- 
holders showing  the  nomination  was  filed  In 
the  cause,  appellant  filed  a  iKtltlon,  In  which 
lie  averred  that  the  corporation  was  Indebted 
to  him  In  the  sum  of  $7,844.75,  In  such  manner 
as  to  entitle  him  to  have  an  order  made  re- 
quiring Bartlett,  who  was  receiver  of  this  cor- 
poration. In  a  proceeding  pending  in  Walker 
chancery  court,  to  pay  over  to  him  this  money 
fvhlch  belonged  to  him.  On  the  day  that  ap- 
pellant's petition  was  filed,  a  decree  was  en- 
tered, reciting  that  it  appeared  that,  on  the 
lOtb  day  of  August  last,  the  parties  to  this 


suit  filed  in  this  cause  an  Instrument  In  writ- 
Ing  showing  the  nomination  of  Bartlett  as  a 
suitable  person  to  be  appointed  receiver  by  s 
majority  of  the  stockholders  of  the  Corona 
Coal  &  Coke  Company,  and  that  It  further  ap- 
peared that  he  was,  within  the  10  days  pre- 
scribed in  the  decree  dissolving  the  corpora- 
tion, nominated  receiver  by  a  majority  of  the 
stockholders  of  said  corporation,  and  adjudg- 
ing that  said  nomination  so  made  be  ratified 
and  confirmed.  It  does  not  appear  that  any 
order  or  decree  was  ever  made  with  reference 
to  the  petition  of  appellant,  or  that  he  ever 
made  any  objection  to  the  appointment  or  rati- 
fication or  confirmation  of  the  nomination  of 
Bartlett  as  receiver.  It  Is  true  that  the  record 
contains  several  affidavits  filed  In  the  cause  on 
the  same  day  the  decree  last  above  referred  to 
was  entered,  tending  to  establish  that  Baraett 
was  an  unsuitable  person  to  be  appointed. 
But  It  nowhere  appears  by  whom  they  are 
filed,  or  that  they  were  ever  called  to  the  at- 
tention of  the  chancellor;  nor  la  there  any- 
thing In  the  record.  In  the  remotest  degree, 
prior  to  the  decree  rendered  confirming  Bart- 
lett's  nomination,  tending  to  connect  the  ap- 
pellant with  the  filing  of  these  affidavits  as 
objections  to  bis  appointment  On  the  con- 
trary, the  logical  Inference  to  be  drawn  from 
the  language  contained  In  the  petition  Is  that 
Bartlett's  confirmation  would  be  satisfactory 
to  him.  Again,  It  will  be  observed  that.  In 
this  i>etltlon,  appellant  does  not  request  to  be 
made  a  party  to  the  cause,  or  signify  In  any 
way  his  desire  to  Intervene  for  the  purpose  of 
becoming  a  party,  In  order  to  object  or  contest 
any  order  or  decree  of  the  court  made  or  to  be 
made  with  reference  to  the  appointment  of 
Bartlett  or  bis  confirmation.  At  most,  his  pur- 
pose seems  to  have  been  to  have  the  court  to 
direct  Its  receiver  to  pay  blm  the  sum  be 
claimed  of  the  corporation  as  a  trust  fund  In 
the  hands  of  said  receiver.  The  only  other  pa- 
per filed  by  appellant  In  the  cause  was  a  peti- 
tion, filed  nearly  30  days  after  the  rendition 
of  the  decree  confirming  Bartlett's  nomination, 
reciting  that  as  a  creditor  of  the  corporation, 
having  a  lien  upon  the  property  of  said  cor- 
poration for  the  payment  of  his  claim,  he,  be- 
fore the  decree  appointing  Bartlett  receiver 
was  made,  filed  his  said  claim,  and  praying 
an  appeal  to  this  court  from  the  order  appoint- 
ing the  receiver,  and  to  fix  the  amount  of  a 
supersedeas  bond.  The  chancellor  declined  to 
set  a  bond  for  a  supersedeas.  Whether  or  not 
appellant  could  have,  by  proper  petition,  inter- 
vened and  made  himself  a  party  to  the  record 
for  the  purpose  of  contesttog  the  appointment 
of  Bartlett  as  receiver,  Is  not  a  question  pre- 
sented by  this  record  for  our  consideration. 
It  is  obvious  from  what  we  have  stated  that 
he  did  not  do  so,  and  therefore  he  cannot  pros- 
ecute an  appeal  to  this  court  Code  1890,  | 
428;  Reese  v.  Nolan,  89  Ala.  203,  13  South. 
677,  and  authorities  therein  cited.  It  follows 
that  the  motion  to  dismiss  this  appeal  must  be 
granted.    Appeal  dismissed. 
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HARRIS  T.   AMERICAN  BUILDINa  & 
LOAN  ASS'N  et  al. 

(Snpreme  Conrt  ot  Alabama.     Feb.  8,  1899.) 

EsTOPPBL  Br  SiLBKOB— Banks— Ekovlbdoi  ov 
OrricBRS. 

1.  A  note  and  mortgage  was  executed  to  one 
C,  and  subsequently  assigned  to  a  bank.  The 
owner  of  the  property  thereafter  applied  to  • 
bailding  association  for  a  loan.  The  applica- 
tion showed  the  prior  mortgage  outstanding  in 
0.  A  local  board  of  appraisers  was  appoint- 
ed, among  whom  was  the  cashier  of  the  bank. 
He  did  not  commnnicate  to  the  building  asso- 
ciation that  the  bank  had  any  claim  on  the 
property,  though  he  recommended  it  to  take 
the  mortgage.  The  president  of  the  bank  also 
wrote  to  the  association  recommending  that 
the  mortgage  should  be  taken.  The  president 
did  not  dfisciose  that  the  bank  had  any  claim 
on  the  property.  It  was  understood  by  all 
parties  that  the  loan  was  to  be  made  to  take 
up  the  original  mortgage.  Held,  that  the  bank 
was  estopped,  where  the  money  was  paid  to  C. 
and  the  mortgage  canceled,  to  claim,  as  against 
the  association,  that  the  satisfaction  was  in- 
vaUd. 

2.  Knowledge  of  a  president  and  cashier  of 
a  bank  of  a  proposed  loan,  and  their  conduct 
in  assisting  to  procure  it,  was  the  knowledge 
and  act  of  the  bank. 

Appeal  from  chancery  conrt,  Colbert  county; 
Wm.  H.  Simpson,  Chancellor. 

Suit  by  G.  L.  Harris  against  the  American 
Building  &  Loan  Association  and  others.  De- 
cree for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

On  September  12,  1887,  Harvey  H.  Brnm- 
bach  and  Susan  H.  Brumbach,  bis  wife,  be- 
came Indebted,  nominally,  to  one  James  R. 
Crowe,  in  the  sum  of  $4,000,  for  which  they 
executed  their  note,  payable  to  his  order,  90 
days  after  date,  at  the  First  National  Bank, 
of  Sheffield,  Ala.,  and  to  secure  its  payment 
executed  a  mortgage  to  the  payee  on  seven 
Iota  In  the  city  of  Sheffield,  on  two  of  which 
was  situated  an  hotel  building,  with  other  Im- 
provements, styled  the  "Park  House."  These 
lota  were  numbered  10  and  11,  In  block  15^; 
and  the  bone  of  contention  In  this  cause  Is,  to 
which  mortgagee,  complainant  or  the  Ameri- 
can Building  &  Loan  Association,  belongs  the 
priority  of  lien  upon  them.  The  note  of 
Brumbach  and  wife  was  transferred  and  in- 
dorsed, at  or  soon  after  its  execution,  to  the 
First  National  Bank  of  Sheffield,  by  the  payee 
named,  James  R.  Crowe.  There  Is  evidence 
tending  to  show  that  the  money  for  which  the 
note  was  made  was  lent  the  Brumbachs  by 
that  bank.  The  note  first  made  was  not  paid 
at  maturity,  but  was  renewed  In  the  same 
form  and  terms,  with  the  same  parties  several 
times,  and  was,  eventually,  divided  Into  four 
notes  of  $1,000  each.  These,  In  turn,  were 
several  times  renewed.  In  like  form  and  terms, 
payable  to  said  Crowe,  by  whom  they  were  In- 
dorsed to  the  bank,  which  held  the  mortgage 
from  the  Inception  of  the  transaction. 

This  method  of  doing  things  continued  until 
the  failure  of  the  bank  on  November  29,  1889, 
at  which  time  the  four  Brumbach  notes  were 


owned  by  the  bank,  but  held  as  collateral  for 
Its  Indebtedness  to  certain  of  Its  creditors. 
The  mortgage  given  to  secure  the  indebted- 
ness, when  originally  contracted,  remained  In 
the  hands  of  the  bank,  the  agreement  having 
been,  as  the  various  renewals  occurred,  that 
It  should  stand  as  security  for  the  Indebted- 
ness. It  was  filed  for  record  January  16, 
1889.  It  was  conditioned  for  the  payment  of 
an  Indebtedness  of  |4,000,  on  September  12, 
1888;  and  was  expressly  subject  to  any  In- 
debtedness of  the  purchase  money  for  the 
property  embraced  In  It  The  last  four  notes 
In  the  series  of  renewals  were  unpaid  at  the 
time  of  failure  of  the  bank,  viz.  one  by  the 
Sheffield  Land,  Iron  &  Coal  Company  of  Ala- 
bama, which  was  afterwards  paid  to  It;  two 
were  then  held  by  two  New  York  banks,  and 
were  by  them  turned  over  and  surrendered  to 
the  receiver  of  the  Sheffield  bank,  R.  W. 
Austin,  from  whom  the  creditor  banks  took 
receiver's  certificates  of  claims  proved,  en- 
titling them  to  share  In  the  dividends  dis- 
tributed; and  the  Nashville  Trust  &  Bank- 
ing Company,  having  realized  its  debt  from 
other  collateral  in  Its  hands,  return^  the 
other  Brumbach  note,  which  it  held,  to  the 
receiver  of  the  Sheffield  bank. 

In  the  summer  of  1889,  long  after  the  debt 
to  the  bank  had  been  contracted,  and  after 
the  mortgage  executed  to  secure  the  same  had 
been  duly  recorded,  H.  H.  Brumbach  applied 
to  the  American  Building  &  Loan  Association, 
appellee,  for  a  loan  of  $5,000,  offering  as  se- 
curity therefor  his  stock  In  said  association 
and  a  mortgage  on  said  lots,  11  and  12  in 
block  15^,  In  Sheffield,  on  which  was  the 
Park  House  and  Improvements,  and  which 
were  embraced  in  the  mortgage  to  Crowe  for 
the  bank  loan,  and  then  held  by  the  bank. 
At  the  time  of  such  application  the  buUdIng 
and  loan  association  had  created  and  estab- 
lished at  Sheffield,  a  local  board  or  branch  of 
the  association,  under  sectlraas  1,  2  and  6  of 
article  9  of  the  by-laws  of  the  corporation. 
This  board  consisted  of  a  president,  secretary, 
treasurer,  attorney  and  board  of  directors, 
who  were  to  hold  office  for  one  year,  and  until 
election  of  successors.  In  pursuance  of  the 
system  of  the  building  and  loan  association, 
H.  H.  Brumbach  applied  on  July  31,  1889, 
for  a  loan  of  |5,000,  the  face  value  of  SO 
shares  of  stock  in  the  association,  offering  a 
premium  of  $50  per  share  for  the  loan.  He 
then  held  100  shares  of  the  stock  of  the  as- 
sociation. In  his  application,  after  giving  a 
description  of  the  property  he  proposed  to 
mortgage  as  security.  Its  value,  rental  and 
Improvements,  he  says,  in  response  to  the 
question  In  the  application  blank:  "Are  there 
any  mortgages  or  Judgments  against  the  prop- 
erty?" "Four  thousand  dollars  mortgage  on 
It."  This  application  first  passed  through  the 
hands  of  the  local  board  at  Sheffield,  by  which 
the  property  was  appraised,  and  the  loan  was 
recommended  over  the  signatures  of  the  di- 
rectors of  the  said  local  board.  When  this 
application  and  appraisal  and  recommendation 
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of  the  local  t>oard  reached  the  main  office,  It 
was  approved,  on  September  5,  1889,  for  $4,- 
500.  An  abstract  of  title  was  furnished  at 
the  exiwnse  of  Brumbach,  which  was  prepared. 
It  seems,  by  Mr.  Joseph  Nathan,  the  attorney 
of  the  local  board  of  the  building  and  loan 
Bssociation  at  Sheffield.  The  abstract  traces 
the  title  of  the  property  from  the  government, 
through  Intermediate  owners,  to  Brumbach, 
notes  the  mortgage  made  by  Brumbach  to  the 
appellee,  the  building  and  loan  association, 
recorded  December  81,  1889,  but  omits  any 
reference  to  the  mortgage  on  the  property, 
made  to  Orowe  but  held  by  the  banlc,  which 
was  recorded  on  January  16,  1889,  nearly  a 
year  before  that  to  the  association.  Why  thla 
omission  occurred  is  explained  by  the  testi- 
mony of  Nathan,  Allen,  Crowe  and  Brumbach, 
to  the  effect  that  it  was  agreed  by  the  persons 
Just  named  that  the  money  received  by  Brum- 
bach, on  the  loan  from  the  building  and  loan 
company,  was  to  be  applied  to  the  payment 
of  the  four  notes,  Into  which,  by  renewals, 
the  debt  secured  by  the  mortgage  to  Crowe 
had  been  divided.  But  there  was  no  authority 
from  the  First  National  Banlc  of  Sheffield,  or 
any  of  Its  officers,  or  any  of  the  holders  of  the 
notes,  except  Alien,  for  the  Sheffield  Land, 
Iron  &  Coal  Company  of  Alabama,  to  satisfy 
the  mortgage,  or  affect,  dispose  of,  or  bind 
their  several  Interests  in  any  manner.  It  ap- 
peared from  the  testimony  of  Crowe  that,  al- 
though he  knew  that  the  notes  had  been  trans- 
ferred, that  the  loan  they  represented  had 
been,  in  fact,  made  by  the  First  National  Bank 
to  Brumbach,  and  that  none  of  these  notes 
had  then  been  paid,  but  were  then  held  by 
others,  he  supposed  he  had  the  right  to  satisfy 
and  discbarge  the  mortgage. 

While  Austin  was  receiver  of  the  bank, 
which  had  Indorsed  the  notes  to  other  banks 
as  collateral,  he  ffied  a  bill  in  the  chancery 
court  of  Colbert  county  to  set  aside  the  can- 
cellation of  the  mortgage,  and  thus  protect 
the  bank  aa  Indorser  of  the  Brumbach  notes. 
Dnrhig  to  pendency,  the  banks  which  held 
the  Brumbach  notes  turned  them  Into  the  re- 
ceiver's hands,  taking  his  certificate  of  their 
debts,  and  sharing  in  the  dividends  of  the 
bank's  funds,  except  the  NashviUe  Bank, 
which  returned  its  collaterals  after  Its  debt 
was  realized;  and  after  this,  upon  the  orders 
of  the  comptroller  of  the  currency,  to  sell  all 
the  uncollected  assets  of  the  bank  and  wind 
np  his  receivership  trust,  these  notes,  with  the 
mortgage,  were  sold  by  Austin,  and  bought  by 
the  complainant  Thereupon  the  receiver  hav- 
ing no  further  interest  for  his  bank,  directly 
or  as  Indorser,  In  the  notes,  the  suit  In 
chancery  was  allowed  to  be  dismissed  by  de- 
fault 

The  object  of  Austin's  bill,  as  already  stat- 
ed was  as  annul  the  entry  of  satlrfaction  of 
the  mortgage  of  Brumbach  and  wife  to  James 
R.  ftowe,  which  Orowe,  after  the  transfer  of 
the  notes  for  the  secured  debt  and  his  delivery 
of  the  mortgage  to  the  First  National  Bank, 
had  undertaken  to  satisfy  and  discharge  by 


the  following  entry  oa  the  margin  of  the  lee- 
ord  of  said  mortgage,  "This  mortgage  Is  satis- 
fied In  full.  January  18th,  1890.  James  R. 
Orowe."  This  was  after  the  execution  of  the 
mortgage  of  Brumbach  and  wife  to  the  build- 
ing and  loan  association,  which  was  done  on 
December  23,  1889,  and  was  acknowledged  and 
filed  for  record  on  the  7th  day  of  January, 
1890.  Brumbach  and  wife  failing  to  pay  the 
debt  to  the  building  and  loan  association,  that 
corporation  foreclosed  by  sale  under  the  i>ower 
contained  In  the  mortgage,  and  purchased  the 
Park  House  property  at  its  own  sale,  executed 
a  deed  to  itself  on  the  Sth  day  of  December, 
1892.  It  went  into  the  possession  of  the  prop- 
erty Immediately  after  the  sale,  and  Is  still  In 
possession  of  It,  receiving  the  rmts  and  profits, 
and  claiming  the  same  under  its  purchase. 

The  bill  In  this  case  was  filed  on  January  6, 
1895,  by  the  purchaser  of  the  three  unpaid 
Brumbach  notes,  at  the  sale  by  Austin,  the  re- 
ceiver of  the  First  National  Bank  of  Sheffield, 
and  the  mortgagors,  Brumbach  and  wife,  and 
the  American  Building  &  Loan  Association,  of  - 
Minneapolis,  Minn.,  are  made  defendants.  It 
prays  that  the  attempted  and  unauthorized  can- 
cellation of  the  mortgage  record  by  Orowe  may 
be  annulled  and  treated  as  of  no  effect,  and 
that  the  Indebtedness  represented  by  the  notes 
held  by  the  complainant  may  be  secured  by 
said  mortgage,  and  the  same  enforced  and 
foreclosed  as  a  first  and  paramount  incum- 
brance on  the  said  Park  House  property,  prior 
and  superior  to  that  of  the  Brumbachs  to  the 
said  building  and  loan  association,  and  the 
proceeds  of  the  foredosnre  sale  ai^lied  pri- 
marily to  the  complainant's  debt. 

The  answer  of  the  defendant  the  building 
and  loan  association  avers  that  the  Indebted- 
ness created  by  Brumbach  and  wife,  and  se- 
cured by  the  mortgage  sought  to  be  foreclosed, 
was  nominally  to  Crowe,  but  was  actually  a 
debt  to  the  First  National  Bank  of  Sheffield, 
by  which  It  Is  alleged  $2,500  was  applied  to 
paying  a  debt  of  that  amount  due  from  Brum- 
bach for  the  property  Involved  In  this  suit,  to 
the  Sheffield  Land,  Iron  &  Coal  Company  of 
Alabama,  and  $1,500  additional  advanced  by 
tbe  bank  to  Brumbach,  thereby  making  the 
$4,000  for  which  the  mortgage  from  the  Brum- 
bachs and  the  first  note  of  $4,000  to  Crowe 
was  executed;  In  which,  the  answer  claims.  In 
order  to  evade  the  national  banking  law,  pro- 
hibiting a  national  bank  from  lending  money 
on  real  estate  security,  the  bank  used  Crowe 
dmply  as  a  dummy  on  tbe  note  and  mortgage, 
and  as  its  agent  to  effect  this  transaction.  In 
addition  to  this  ground,  the  answer  sets  up, 
that  the  mortgage  was  satisfied  and  canceled 
of  record  by  James  R.  Crowe,  the  mortgagee 
named  therein,  with  the  knowledge  and  con- 
sent of  the  FtaJt  National  Bank,  which  was 
then  the  holder  and  owner  of  the  notes,  and 
that  neither  the  receiver  of  the  bank,  nor  com- 
plainant as  purchaser  from  him,  can  now  ask 
to  have  said  satisfaction  annulled,  and  that 
complainant  knew  that  said  mortgage  had  been 
discharged  when  he  bought  said  notes.    In 
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another  part  of  Its  answer,  said  association 
avers  that  the  bank  was  not  the  owna  or  hold- 
er of  the  notes  at  the  time  of  the  Brumbach 
loan  and  mortgage,  bnt  had  transferred  them 
to  other  parties,  denies  that  the  mortgage  was 
executed  and  dellyered  to  the  association  be- 
.fore  the  one  to  Oowe  was  satisfied,  and  re-, 
peats,  that  the  bank  knew  of  Brumbacfa's  ap- 
plication for  a  loan  from  the  association,  and 
assented  to  the  cancellation  of  the  C^we  mort- 
gage. It  does  not  deny  the  execution  and  re- 
newals of  the  Brumbach  notes,  or  the  agree- 
ment that  the  mortgage  to  Crowe  should  stand 
as  security  for  the  renewals,  or  the  transfers 
of  the  notes  to  creditors  of  the  bank,  their  rede- 
llyery  to  Austin,  the  bank  receiver,  and  the  sale 
by  hhn  to  complainant  It  admits  that  Brum- 
bach'8  application  showed  an  incumbrance  on 
the  property  of  fl,000,  secured  by  mortgage, 
the  failure  of  the  abstract  of  title  furnished 
the  association  to  disclose  the  mortgage,  or  Its 
satisfaction  of  record,  the  want  of  Interest  In 
Orowe,  the  mortgagee  in  the  first  mortgage,  in 
the  debt  secured  by  that  Instnmient,  and  hia 
entry  of  satisfaction  on  the  record  at  a  date 
subsequent  to  the  filing  of  Its  mortgage. 

Upon  these  pleadings  and  undisputed  facta, 
the  chancellor  made  a  final  decree,  holding  that 
the  complainant  was  not  entitled  to  any  relief 
against  the  American  Building  &  XiOan  Asso- 
ciation, that  the  mortgage  to  the  latter  from 
the  Brumbachs  was  superior  to  that  whldi 
complainant  sought  to  foreclose,  and  dismissed 
the  bill  as  to  said  association. 

From  this  decree  the  present  appeal  is  prose- 
cuted, and  the  rendition  thereof  is  assigned  as 
error. 

Robert  H.  Wllhoyte,  for  appeUant  Kirk  & 
Almon,  for  ai^ellees. 

HARALSON,  J.  We  may  waive  consldofa- 
tlon  of  all  other  questions  presented  In  this 
record,  except  the  one,  that  complainant  la 
estopped  to  claim  any  rights  as  growing  out  of 
the  Crowe  mortgage  to  H.  H.  Brumbach. 

It  was  shown  that  O.  D.  Woodson  was  the 
president  of  the  Sheffield  bank  at  the  time 
Brumbach  made  application  to  the  defendant 
for  the  loan,  and  that  T.  Lk  Benham  was  its 
cashier.  It  also  appears,  that  the  defendant 
had  In  Sheffield  at  the  time,  a  local  board  of 
appraisers,  one  of  whom  was  the  said  Benham; 
that  he  with  others  having  the  application  of 
said  Brumbach  for  the  loan  to  the  association 
in  writing  before  them  stated  that  the  condi- 
tion of  the  prc4)ert7  was  truly  set  forth  by  the 
ajj^lcant  In  his  statement  which  accompanied 
their  report;  that  the  loan  was  a  desirable 
one  for  the  association  to  make  and  they  rec- 
ommended it  to  be  made.  The  application 
showed  the  $4,000  mortgage,  and  the  proof  is 
abundantly  satisfactory,  that  the  Oowe  mort- 
gage and  none  other  was  referred  to  in  the  ap- 
plication. Here  we  have,  then,  the  Indubitable 
proof  that  the  Sheffield  bank,  through  this  offi- 
cer, was  engraged  In  aiding  to  procure  this  loan 
to  be  made  by  respondent,  that  be  neither  said 


nor  communicated  anything  to  the  lender  about 
any  claim  his  bank  had  on  the  property,  ha 
was  recommending  it  to  take  a  mortgage  on  to 
secure  the  loan,  which  loan,  as  appears,  th« 
borrower,  Brumbach,  was  seeking  In  the  inter- 
est of  the  bank.  Moreover,  Charles  D.  Wood- 
son, the  president  of  said  bank,  on  the  leth 
September,  1889,  wrote  a  letter  to  the  respond- 
ent association,  which  appears  In  the  tran- 
script, tiling  them  that  the  stockholders  la 
Sheffield  were  very  much  dissatisfied  at  the 
way  the  association  treated  them  la  getting 
loans,  and  complains  especially  of  Brumbach's 
not  getting  the  money  on  hIa  at^Hcatlon.  He, 
and  the  cashier  both  knew  of  this  application, 
were  Insistent  for  the  loan  to  be  made,  for  pur- 
poses not  left  open  to  doubt,  and  never  dis- 
closed that  their  bank  had  any  claim  or  Hen  on 
the  property  to  be  mortgaged  to  the  association 
to  secure  the  loan.  Knowledge  on  their  part 
of  this  proiposed  loan,  and  their  conduct  to  pro- 
cure it  to  be  made,  was  the  knowledge  and  act 
of  the  bank.  The  corporation  cannot  see  or 
know  or  do  anything  except  through  the  Intel- 
llgende  and  act  of  Its  officers.  It  was  said  by 
this  court  in  the  case  of  Birmingham  Trust  & 
Savings  Co.  v.  Louisiana  Nat  Bank,  99  Ala. 
S79,  13  South.  112,  in  respect  to  its  cashier: 
"He  is  the  executive  officer,  held  out  to  the 
public  as  having  authwlty  to  act  according  to 
the  general  usage,  practice  and  course  of  busi- 
ness of  such  institutions;  and  his  acts  and 
dealings  within  the  scope  of  such  usage,  prac- 
tice and  course  of  business,  bind  the  corpora- 
tion in  favor  of  those  dealing  with  hhn,  not 
having  other  knowledge." 

It  Is  a  just  and  well-recognized  principle^ 
that  "he  who  is  silent  when  conscience  requires 
him  to  speak,  shall  be  debarred  from  speaking 
when  conscience  requires  him  to  keep  silent;" 
and  again,  "when  a  party  negligently  and  cul* 
pably  stands  by  and  allows  another  to  con- 
tract on  the  faith  of  an  understanding  wbidi 
he  can  contradict,  he  is  afterwards  estopped 
from  disputing  the  facts  in  an  action  against 
the  person  whom  he  has  assisted  in  deceiving, 
upon  the  principle,  that  between  Innocent  par- 
ties, he  who  causes  the  injury  must  suffer.** 
2  Herm.  Estop,  {f  937,  938.  Or,  to  state  the 
principle  still  more  pertinently  to  the  facts  of 
this  case,  "If  one  having  an  Incumbrance  or 
security  upon  an  estate  conceals  his  interest, 
and  thereby  enables  the  owner  to  procure  an 
additional  advance  upon  it  he  must  be  post- 
poned to  the  second  incumbranca"  1  Story, 
Bq.  Jnr.  i  390;  Chapman  v.  Hamilton,  19  Ala. 
124;  Ashurst  v.  Ashurst  (Ala.)  24  South.  760. 

The  mortgage  of  respondent  la  superior  In 
equity  to  that  of  the  bank  through  which  com- 
plainant claims.  The  complainant  can  dalm 
no  greater  rights  In  opposition  to  respondent 
than  the  bank  could,  if  It  were  suing.  If  the 
bank  In  such  case  would  be  estopped  to  set  op 
the  Orowe  mortgage  as  superior  to  that  of  re- 
spondent the  complainant  deriving  his  alleged 
dalm  through  the  bank.  Is  also  estopped. 
There  is  no  pretense  of  any  fraud,  but  the  nt- 
most  good  faltb  on  the  part  of  the  reapondent 
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In  the  trangartten  to  ibown.    i  Brick.  Dig.  p. 
44^128. 


(Ut  AUu  (nt 

BROWN  T.  STATB. 
(Supreme  Coart  of  Alabama.     Feb.  9,  1899.) 

Labobxt  or  A  Cow— Plia  or  Kobkbb  Jsopabdt 
— SnrriciBitaT. 
On  an  indictment  for  the  larceny  of  a  cow, 
a  ■pecial  plea  of  former  jeopardy,  on  the 
gronnd  that  defendant  waa  convieted  and  fined 
hj  a  jtutice  of  the  peace  for  the  tame  oSenae,  is 
insnfflcient,  since  justices,  nnder  Code  1896,  { 
4630  (423S),  have  only  a  limited  final  jurisdic- 
tion of  petit-larceny  cases,  and  larceny  of  a 
cow,  nnder  Code  1896,  {  5049  (3789),  is  made  a 
felony,  without  reference  to  its  ralne,  and  is 
also  a  felony  at  common  law. 

Appeal  from  circuit  court,  Madison  county; 
H.  C.  Spealce,  Judge. 

Zelce  Brown  waa  conricted  of  larceny  of  a 
cow,  and  be  appeals.    AfBrmed. 

The  defendant  pleaded  tbe  following  special 

plea:    "That  heretofore,  to  wit,  on  the 

day  of  Jnne,  1897,  defendant  waa  arrested  on 
the  charge  preferred  against  blm  In  said  In- 
dictment, and  carried  before  one  R.  P.  Whit- 
man, a  justice  of  the  peace  In  and  for  said 
connty.  Said  justice  of  the  peace  put  defend- 
ant on  his  plea,  and  proceeded  to  the  trial  of 
said  cause.  The  evidence  was  heard  on  l>oth 
sides  by  said  justice  of  the  peace,  and  after 
hearing  said  evidence  said  justice  of  the  peace 
rendered  his  judgment  In  said  cause,  adjudg- 
ing defendant  guilty  as  charged,  and  Imposing 
a  fine  of  twenty-flre  dollars  and  the  costs. 
Said  fine  was  afterwards  remitted  by  said 
justice  of  the  peace,  upon  condition  that  de- 
fendant would  pay  said  costs.  The  said  costs 
were  therefore  paid  by  defendant,  amounting 
to  ten  dollars,  and  he  was  accordingly  dis- 
charged. Defendant  avers  that  the  said 
charge  upon  which  he  was  on  trial  before 
said  justice  of  the  peace  Is  the  same  as  pre- 
ferred In  this  Indictment,  and  said  conTlctlon 
was  had  for  the  same  offense  of  which  he  Is 
now  charged;  hence,  the  defendant  pleads 
that  be  has  been  In  jeopardy  for  said  offense, 
and  shoold  not  be  put  upon  another  trial;  and 
defendant  further  says  he  Is  not  guilty  aa 
charged."  To  this  plea  the  state  demurred 
upon  the  ground  that  a  justice  of  the  peace 
had  no  final  jurisdiction  of  a  case  of  felony, 
and  therefore  could  not  have  pat  the  defend- 
ant In  jeopardy.  This  demurrer  was  sus- 
tained, and  thereupon  the  defendant  filed  a 
second  plea,  wblch  was  In  words  and  figures 

as  follows:    "Heretofore,  to  wit,  on  the 

day  of  June,  1897,  defendant  was  arrested  on 
the  charge  preferred  against  him  in  said  in- 
dictment and  carried  before  one  B.  P.  Whit- 
man, a  Justice  of  the  peace  in  and  for  said 
county,  who  bad  Jurisdiction  in  the  premises. 
Said  justice  of  the  peace  put  defendant  on  bis 
plea,  and  proceeded  to  the  trial  of  said  cause. 
The  evidence  was  heard  on  both  sides  by  said 
Justice  of  the  peace,  and  after  hearing  the 


evidence  said  justice  of  the  peace  rendered 
his  judgment  in  said  cause,  adjudging  de- 
fendant guilty  as  charged,  and  Imposing 
a  fine  of  twenty-five  dollars  and  the  costs. 
Said  fine  was  afterwards  remitted  by  said 
justice  of  the  peace  upon  condition  that  de- 
fendant would  pay  said  costs.  The  said  costs 
were  therefore  paid  by  the  defendant,  amount- 
ing to  ten  dollars,  and  defendant  was  ac- 
cordingly discharged.  Defendant  avers  that 
the  said  charge  upon  wblch  be  waa  put  on 
trial  before  said  justice  of  tbe  peace  is  tbe 
same  as  preferred  in  this  Indictment,  and  said 
conviction  waa  had  for  the  same  offense  of 
which  he  la  now  charged;  hence,  defendant 
pleads  that  be  has  been  in  jeopardy  for  said 
offense,  and  should  not  be  put  upon  another 
trlaL"  To  this  plea  the  state  demurred  upon 
the  following  grounds:  "Tbat  said  plea  Is 
fatally  repugnant,  in  tbat  it  states  that  the 
Justice  of  the  peace  had  jurlsdlctldn  of  said 
felony,  whereas  the  facts  stated  in  the  plea, 
to  wit,  the  larceny  of  a  cow,  show  that  he  had 
no  such  Jurisdiction."  This  demurrer  was  sus- 
tained. The  rullngpa  upon  the  demurrers  to 
tbe  defendant's  pleas  present  the  only  ques- 
tions for  review  on  the  present  appeal. 

Orayson  tc  Foster,  for  appellant  Charles 
O.  Brown,  Atty.  Gen.,  for  the  State. 

DOWDEIiL,  J.  The  defendant  was  Indict- 
ed and  convicted  for  the  larceny  of  a  cow. 
The  only  question  reserved  for  review  upon 
the  trial  arises  out  of  the  ruling  of  the  court 
upon  the  sufficiency  of  two  pleas  filed  by  de- 
fendant setting  up  a  conviction  for  the  same 
ofCense  by  a  justice  of  tbe  peace.  To  each  of 
these  pleas  a  demurrer  was  sustained.  The 
sole  ground  of  demmrer  to  each  was,  in  effect, 
that  the  justice  of  tbe  peace  had  no  jurisdic- 
tion to  hear  and  determine  the  guilt  of  the 
defendant  and  adjudge  a  punishment  there- 
for, but  that  be  could  only  hear  and  deter- 
mine the  question  of  probable  cause  of  his 
guilt,  and  adjudge  that  he  be  committed  to 
Jail,  to  await  the  action  of  the  grand  jury, 
unless  he  enter  into  bond,  or  discharge  him. 
Tbe  statute  malces  the  larceny  of  a  cow  a 
felony,  without  reference  to  Its  value.  Code 
1886,  {  3789  (Code  1896,  {  6049).  Justices  of 
the  peace  have  final  Jurisdiction  of  petit  lar- 
ceny when  the  value  of  the  commodity  which 
Is  the  subject  of  the  crime  does  not  exceed 
110.  Code  1886,  t  4238  (Code  1896,  f  4630). 
Unless  the  crime  of  petit  larceny  could  have 
been  carved  out  of  the  offense  with  which  the 
defendant  was  charged,  the  judgment  of  con- 
viction by  the  jnstice  was  void.  And  the 
cases  of  Powell  v.  State,  89  Ala.  172,  8  South. 
109.  Moore  v.  State,  71  Ala.  311,  and  Dralce 
T.  State,  68  Ala.  511,  have  no  application. 
The  larceny  of  a  cow  Is  not  only  a  felony 
under  our  statute,  but  was  so  at  common  law. 
1  Blsh.  New  Or.  Law,  679.  So  It  was  Im- 
possible for  a  lesser  offense,  over  which  the 
Justice  had  jurisdiction,  to  be  Included  In  the 
charge  against  the  defendant    The  defendant 
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was  never  In  Jeopardy,  and  there  was  no 
error  In  sustaining  the  demurrer  to  each  of 
the  pleas.    Jndgment  affirmed. 


cm  Ala.  S23) 

JAOKSON  T.  SINGLETON. 

(Supreme  Court  of  Alabama.     Feb.  9,  1809.) 

EraontBHT— HiiurLE88  Error— CHAifpiBTous 

HOBTOAOS. 

1.  Plaintilt  In  ejectment,  claiming  under  a 
mortgage,  is  not  harmed  by  the  rejection  of 
eyidence  of  his  mortgagor's  title,  where  de- 
fendants show  title  by  adverse  possession  com- 
mencing before  the  mortgage  was  executed. 

2.  A  mortgage  of  lands  is  void  as  against  a 
third  person  in  adverse  possession. 

Appeal  from  circuit  court,  Marshall  county; 
J.  A.  BUbro,  Jndsre. 

This  was  a  statutory  action  of  ejectment 
brought  by  J.  L.  Jackson  against  W.  L.  Sin- 
gleton to  recover  certain  lands  specifically  de- 
scribed In  the  complaint  Upon  the  Introduc- 
tion of  all  the  evidence,  the  court,  at  the  re- 
quest of  the  defendant,  gave  the  general  afflrm- 
atlve  charge  In  bis  behalf,  to  the  giving  of 
which  charge  the  plaintiff  duly  excepted. 
There  were  verdict  and  judgment  for  the  de- 
fendant The  plalntUf  appeals,  and  assigns  as 
error  the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved.     Affirmed. 

Davis  &  Haralson,  for  appellant  O.  D. 
Street,  for  appellee. 

TTSON,  3.  This  was  a  statutory  action,  In 
the  nature  of  ejectment  for  the  recovery  of 
lands  described  In  the  complaint  The  facts 
as  disclosed  by  the  record  are  without  dispute: 
In  1860  one  Pitts  and  wife  conveyed  the  lands 
to  James  H.  Moore,  who  went  into  possession, 
and  remained  in  possession  to  the  date  of  his 
death,  in  1881.  In  1876  Moore  made  a  deed 
to  the  land  to  his  wife,  Martha  A.  Prior  to 
Moore's  death  (the  date  is  not  shown),  he  put 
Peter  Fennell  in  possession  of  the  land,  who 
held  it  until  his  death,  in  1887.  Prior  to  his 
death,  and  after  the  death  of  Moore,  Martha  A. 
Moore  sold  the  land  to  Fennell,  but  never  ex- 
ecuted to  him  a  deed.  On  the  23d  day  of 
February,  1886^  Martha  A.  (who  was  at  that 
date  Martha  A.  Harrison,  having  Intermarried 
with  John  8.  Harrison)  obtained  a  Judfpnent 
against  Peter  Fennell  on  a  note  given  tor  the 
balance  of  the  purchase  money  due  her  upon 
the  land,  upon  which  execution  waa  issued. 
This  land  waa  levied  upon  by  the  sheriff,  and 
■old  by  him  to  satisfy  this  execution;  and  at 
the  sale  J.  T.  Sparks  became  the  purchaser,  to 
whom  the  sheriff  made  a  deed,  properly  exe- 
cuted, and  went  into  possession  of  the  lands, 
cultivating  them  as  his  own,  until  he  sold  them 
to  defendant  In  1888,  when  defendant  went  In- 
to possession,  and  has  been  In  possession  ever 
since  imder  his  deed  from  Sparks.  After  Pet- 
er Fennell's  death,  on  the  6th  day  of  August 
1887,  John  S.  and  Martha  A.  Harrison  and 
James  W.  Moore,  one  of  the  children  of  James 
H.  and  Martha  A.  Moore^  executed  a  deed  to 


the  lands  to  Martha  FenneD,  the  widow  of 
said  Peter.  On  the  22d  day  of  December, 
1890,  Martha  FenneU  executed  to  plaintiff  a 
mortgage  upon  the  land,  upon  wliich  he  relied 
for  a  recovery  in  this  case.  Upon  the  forego- 
ing statement  of  facts,  the  court  gave  the  gen- 
eral affirmative  charge  for  the  defendant 

There  are  several  assignments  of  error  based 
upon  the  rulings  of  the  court  in  permitting  the 
defendant  to  introduce  certain  testimony 
against  the  objection  of  api)ellant  If  errone- 
ous, they  are  without  Injury,  as  the  testimony 
admitted  hi  no  wise  affected  the  question  of  the 
adverse  holding  by  defendant  of  the  land  sued 
for  at  the  date  of  the  execution  and  delivery  of 
the  mortgage  by  Martha  Fennell  to  appellant 
For  the  same  reason,  the  exclusion  of  the  deed 
of  James  H.  Moore  to  Martha  Moore  on  the 
objection  of  defendant  could  not  hare  preju- 
diced appellant's  rights.  The  mortgage  upon 
which  be  relied  as  a  conveyance  of  the  legal 
Utie  was  void  as  against  the  defendant  Bern- 
stein V.  Humes,  60  Ala.  582,  and  authorities 
therdn  cited;  Chapman  v.  Holding,  Id.  532; 
8  Bilck.  Dig.  p.  18,  §i  51-65. 

This  conclusion  dispenses  with  the  considera- 
tion and  decision  of  the  question  as  to  the  ef- 
fect of  the  act  of  February  28,  1887  (Code 
1886,  §  2351),  upon  the  conveyance  made  by 
James  H.  Moore  to  his  wife.  Martha  A.  Moore. 
The  Judgment  of  the  circuit  court  la  affirmed. 


(i»  Ala.  SOS) 

JONES  et  al.  v.  STATE. 

(Supreme  Court  of  Alabama.     Feb.  9,  1899.) 

Joar — Challinoes— Ckikinai.  Law —  Chabaotbb 

—GoNrsssiONs— Witness  Bs — Rsason- 

ABLB  Doubt— MuRDKK.' 

1.  The  fact  that  a  iaror  has  heard  the  trial 
of  a  person  jointly  indicted  with  defendant 
but  separately  tried,  is  not  ground  of  challenge 
for  cause,  where  he  testifies  on  the  voir  dire 
that  what  he  heard  will  not  bias  his  verdict, 
since  Code  1896,  |  5017,  provides  that  the 
question  whether  a  juror  has  a  fixed  opinion 
as  to  the  guilt  of  defendant  must  be  deter- 
mined by  the  oath  of  the  juror  alone. 

2.  Where  defendant  offers  evidence  of  good 
character,  the  state  may  cross-examine  the  wit- 
ness as  to  whether  he  has  not  heard  of  a  diffi- 
culty in  whi^  defendant  assaulted  deceased 
with  a  knife. 

3.  A  statement  of  defendant  giving  the  de- 
tails of  how  a  murder  was  perpetrated  by  oth- 
ers (defendant  being  present,  but  professing  to 
have  taken  no  part  in  it)  was  admissible 
against  defendant  on  a  trial  for  the  mnrder, 
in  connection  with  evidence  connecting  him 
with  the  crime. 

4.  The  state  may  show  that  testimony  vol- 
nntarily  given  by  defendant  on  the  coroner's 
inquest  is  in  conflict  with  other  statements 
made  by  him. 

5.  A  reasonable  doubt  may  be  defined  as  a 
doubt  for  which  a  reason  may  be  given. 

6.  The  mere  fact  that  it  appears  that  one 
man  did  the  killing  cannot  acquit  defendants 
jointly  indicted  and  tried  for  murder,  since 
they  might  have  aided,  abetted,  or  encouraged 
the  killing. 

Appeal  from  dty  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

The  appellants,  Richard  Jones  and  Todd 
Freeman,   were  Jolutiy  Indicted   with   Sam 
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Jooes  for  tbe  murder  of  wnUam  Henry  Dm- 
den;  and,  attet  a  aeverance  was  granted 
from  Sam  Jones,  the  appellants  were  jointly 
tried,  and  the  defendant  Richard  Jones  was 
convicted  of  murder  in  the  first  degree,  and 
sentenced  to  the  penitentiary  for  life,  and 
the  defendant  Tom  Freeman  was  convicted 
of  morder  In  the  second  degree,  and  sen- 
tenced to  the  i)enitentlary  for  IS  years.  De- 
fendants appeal.    Affirmed. 

On  the  trial  of  the  canse  there  was  evi- 
daux  introduced  tending  to  show  that  one 
of  the  defendants  was  gnllty  as  charged  in 
the  Indictment,  and  that  the  deceased  was 
killed  according  to  a  prearranged  plan  be- 
tween these  defendants  and  said  Sam  Jones. 
Some  of  the  evidence  for  the  state  tended 
to  show  that  one  of  these  defendants  fired 
the  fatal  shots,  whUe  thwe  was  other  evi- 
dence to  the  effect  that  the  fatal  shots  were 
fired  by  Sam  Jones,  the  deceased  having 
been  shot  twice.  The  evidence  for  the  de- 
foidants  tended  to  show  that  they  did  not 
do  tbe  shooting,  and  were  not  present  at  the 
time  the  deceased  was  ItUled.  Upon  the  in- 
troduction of  all  the  evidence^  the  defendants 
requested  tbe  court  to  give  to  the  jury  three 
written  charges,  and  separately  excepted  to 
tbe  conrf  8  refusal  to  give  each  of  them  as 
asked.  The  substance  of  the  first  and  tlilrd 
of  these  charges  is  sufficiently  stated  in  the 
opinion.  The  second  of  these  charges  was  as 
follows:  "(2)  If  the  jury  have  a  reasonable 
doubt  as  to  whether  William  Henry  Durdoi 
was  killed  by  more  than  one  man,  they  must 
acquit  the  defendants." 

C  P.  Mclntyre,  for  appellants.  Charles  G. 
Brown,  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.    Sam  Jones,  Tom  Freeman, 

and  Richard  Jones  had  been  jointly  indicted 

at  the  October  term,  1898,  of  the  city  court 

of  Montgomery,  for  the  murder  of  William 

Henry  Durden;   and  the  said  Tom  Freeman 

and  Richard  Jones  asked  for  and  obtained  a 

severance  from  Sam  Jones,  and  were  tried 

together.    This  case  being  called  for  trial, 

both   the   state   and   defendants  annoimced 

"Ready."    The  sheriff  was  directed  by  the 

court  to  draw  the  names  of  the  jury  out  of 

the  hat    He  drew  out  of  the  hat  the  name 

of  J.  M.  Chamley,  who  was  on  the  special 

venire  served  on  tbe  defendants.    Sam  Jones 

liad  been  tried  on  the  day  preceding  the  trial 

of  defendants,   and  had  been  convicted  of 

murder  In  the  first  degree,  and  was  to  be 

banged.    After  said  Chamley  had  answered, 

under  oath,  being  questioned  by  the  court, 

tbat  he  had  no  fixed  opinion  as  to  the  guilt 

or  innocence  of  the  defendants,  or  either  of 

tbem,  which  would  bias  his  verdict,  he  was 

asked  by  defendants  if  he  was  present  in  the 

ooort  and  had  heard  the  evidence  in  the 

case  of  the  state  against  Sam  Jones,  and  be 

answered  "Yes."    The  defendants  thereupon 

cbBllenged  tbe  said  Chamley,  as  a  juror,  for 

canse.    Tbe  court  then  asked  said  Chamley 


If  what  he  had  heard  would  bias  lils  verdict, 
and  he  answned  "No,"  and  then  the  court 
denied  defendants'  right  to  challenge  the  said 
juror  for  cause.  To  this  ruling  of  the  court 
the  defendants  excepted.  The  juror  was  ex- 
amined as  to  his  quaUflcation  in  the  manner 
provided  by  tbe  statute.  Whether  the  juror 
had  a  fixed  opinion  as  to  the  guilt  or  Inno- 
cence of  the  defendants  wliteh  wonld  bias 
his  verdict,  the  statute  expressly  provides, 
must  be  determined  by  the  oath  of  the  juror 
alone.  Code  1896,  S  6017.  The  fact  that 
he  had  heard  tbe  evidence  In  the  trial  of 
Sam  Jones,  who  had  been  jointly  indicted 
with  these  defendants,  but  was  separately 
tried  on  a  severance^  was  not  a  ground  of 
challenge  for  cause,  unless  a  fixed  opinion  as 
to  the  guilt  or  bmocence  of  these  defendants, 
which  would  bias  his  verdict,  had  thereby 
been  produced  on  his  mind;  and  this  he  ex- 
pressly denied  when  examined  by  the  court 
on  bis  voir  dire.  The  ruling  of  the  conrt  in 
denying  to  the  defendants  the  challenge  for 
cause  was  without  error. 

The  defendant  Richard  Jones  offered  evi- 
dence as  to  his  good  character,  thereby  put- 
ting the  same  In  issue.  Upon  cross-examina- 
tion by  the  state  of  the  witness  Cochran, 
who  testified  to  the  good  character  of  this 
defendant,  he  was  asked  if  be  had  not  beard 
of  a  previous  difficulty  that  defendant  Rich- 
aid  Jones  and  the  deceased  had,  in  which 
said  Richard  assaulted  deceased  with  a  knife. 
This  question  was  objected  to  by  the.  de- 
fendant, and  tbe  court  overruled  tbe  objec- 
tion, but  refused  to  allow  the  witness  to  state 
any  of  the  particulars  of  the  difficulty,  to 
which  ruling  of  the  court  the  defendant  ex- 
cepted. The  witness  answered  "Tea."  The 
action  by  the  court  in  permitting  the  ques- 
tion and  allowing  the  answer,  as  limited  and 
restricted  by  the  court,  was  free  from  error. 
Goodwin  V.  State,  102  Ala.  87,  15  South.  571; 
Hawes  v.  State,  88  Ala.  37,  7  South.  302; 
De  Arman  v.  State,  71  Ala.  351;  Ingram  v. 
State,  67  Ala.  67. 

There  was  no  error  in  overruling  the  mo- 
tion of  the  defendant  Tom  Freeman  to  ex- 
clude the  testimony  of  the  witness  Gus 
Brown  on  the  ground  that  It  was  irrdevant, 
and  did  not  tend  to  Incriminate  tbe  defend- 
ant Freeman.  This  testimony  was  as  to  a 
voluntary  statement  made  by  defendant  to 
the  witness  several  days  after  tbe  oflTense 
was  committed,  and  while  defendant  was  un- 
der arrest  and  being  conveyed  to  prison, 
giving  the  details  of  how  the  crime  was  per- 
petrated by  others;  he  (defendant)  being 
present,  but  taking  no  part  in  It  Other  tes- 
timony had  already  been  Introduced  tending 
to  connect  this  defendant  with  the  killing  of 
the  deceased.  It  was  clearly  relevant  and 
competent  to  go  to  the  jury,  and  for  the  jury 
to  determine  whether  or  not  It  incriminated 
the  defendant  The  jury  were  not  bound  to 
accept  the  whole  statement  as  true,  but  only 
that  part  they  believed  to  be  true. 

The  defendant  Freeman  testified  as  a  wit- 
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neas  before  the  coroner's  Inquest,  and  at  that 
time  no  charge  had  been  made  against  him, 
and,  so  far  as  the  evidence  discloses,  he  had 
not  been  snspected.  He  testified  there  wlth- 
ont  objection.  It  was  competent  for  the 
state  to  show  on  the  present  trial  -what  he 
then  testified  as  being  contradictory  of  his 
statements  made  at  another  time  In  relation 
to  the  homicide^  There  Is  nothing  in  de- 
fendant Freeman's  objection  as  to  this  evi- 
dence, and  the  conrt  properly  overruled  It. 

The  court,  In  its  oral  charge  to  the  jury, 
In  defining  "reasonaUe  doubt"  (among  other 
things),  said,  "It  Is  a  doubt  for  which  a 
reason  may  be  given;"  and  to  this  defini- 
tion the  defendants  excepted.  This  court  has 
settied  that  this  is  one  of  the  correct  d^nl- 
tlons  of  a  "reasonable  doubt"  Walker  v. 
State  (Ala.)  23  South.  153;  Hodge  v.  State, 
97  Ala.  37,  12  South.  IM;  BlUs  v.  State  (Ala.; 
present  term)  25  South.  1. 

There  were  three  written  charges  request- 
ed by  the  defendants.  The  first  was  the 
affirmative  charge  In  behalf  of  both  of  the 
defendants;  and  the  third,  the  affirmative 
charge  in  behalf  of  the  defendant  Freeman. 
Both  of  these  charges  the  court  very  prop- 
erly refused.  The  second  charge  was  not 
only  misleading,  but  faulty  in  other  respects. 
While  the  jury  might  have  believed,  under 
the  evidence,  that  one  man  did  the  killing, 
this  could  not  possibly  acquit  the  defendants, 
If  the  jury  further  believed  that  they  in  any 
manner  aided  or  abetted  or  encouraged  the 
killing.  The  charge  ignores  this  principle  of 
law  and  phase  of  the  evidence.  We  find  no 
error  In  the  record,  and  the  judgment  of  the 
city  court  is  afibrmed. 


022  Ala.  2Se) 

HOWSEB  V. 


CRUIKSHANK. 


(Supreme  Court  of  Alabama.     Feb.  11,  1899.) 

MOKTO AOS    FORBOLOSURE  —  BaLS  —  ObDBK  OW  AI/- 

IBilATION  —  NOTIOB  —  REnBMPTlOS 

BSFOBB  FOBECLOSDKB. 

1.  Where  a  mortgagor  conveys  a  portion  of 
the  mortgaged  premises  bj  warranty  contain- 
ing no  reference  to  the  mortga^,  that  part  of 
the  premises  retained  by  him  is  primarily  lia- 
ble for  the  entire  mortgage  debt,  and  must  be 
sold  before  the  portion  conveyed  can  be  resort- 
ed to,  even  though  the  consideration  of  the 
conveyance  was  one  dollar  and  love  and  attec- 
tion. 

2.  The  fact  that  subsequent  to  the  convey- 
ance the  mortgagor  executed  a  second  mort- 

fage  on  that  part  of  the  premises  retained  by 
im,  to  the  owner  of  the  first  one,  does  not 
deprive  the  grantee  of  such  parcel  of  the  right 
to  compel  the  mortgagee  to  first  resort  to  the 
unsold  part,  where  the  mortgagee  took  the  sec- 
ond mortgage  with  notice,  since  he  acquired 
only  the  rights  which  the  mortgagor  had. 

3.  Where  mortgaged  premises  are  conveyed 
by  warranty,  without  reference  to  the  mort- 
gage, and  the  grantee  takes  possession  and  re- 
cords the  deed,  a  mortgagor  of  the  remaining 
portion  is  chargeable  with  notice  of  the  right 
of  such  grantee  to  have  the  parcels  api>Ued  in 
satisfaction  of  the  first  mortgage  in  the  inverse 
order  of  their  alienation. 

4.  The  grantee  of  a  part  of  the  mortgaged 
premises  may  redeem  from  the  mortgage  be- 
fore a  foreclosure  thereof. 


Appeal  from  chancery  court,  Jefferson  coun- 
ty;  Thomas  Oobbs,  Chancellor. 

Suit  by  Mary  R.  Orulkshank  against  Louis 
A.  Howser.  From  a  decree  overruling  a  de- 
murrer to  the  bill,  defendant  appeals.  Af- 
firmed. 

The  bill,  as  amended,  averred  the  following 
tacts:  On  Depember  10, 1881,  M.  T.  Smith  and 
his  wife,  Mary  Smith,  executed  a  mortgage  to 
one  Pat  Fahey  to  secure  a  promissory  note  for 
the  Aim  of  $500  made  by  said  M.  T.  Smith  and 
wife  to  Pat  Fahey  on  November  1,  1884,  and 
payable  one  day  after  date.  In  this  mortgage 
there  was  conveyed  a  certain  specifically  de- 
scribed parcel  of  land,  laid  off  into  lots,  and 
situated  in  Birmingham.  Said  mortgage  con- 
tained a  power  of  sale,  authorizing  the  mort- 
gagee, in  default  of  payment  of  the  note,  to 
take  possession  of  the  mortgaged  premises,  and- 
sell  the  same  at  public  outcry  for  the  satisfac- 
tion of  said  indebtedness.  On  March  6,  1889, 
the  said  M.  T.  Smith  and  his  wife,  Mary  Smith, 
Who  were  the  i)arents  of  the  complainant,  exe- 
cuted a  deed  of  bargain  and  sale  to  the  com- 
plainant, conveying  to  her  a  portion  of  the 
premises  previously  conveyed  In  the  mortgage 
to  Fahey,  the  same  being  known  and  desig- 
nated as  lot  No.  1  hi  bIo(^  No.  621.  This 
deed  was  upon  the  recited  consideration  of  love 
and  affection,  and  upon  the  further  considera- 
tion of  one  dollar,  and  contained  a  covenant 
against  Incumbrances,  as  well  as  other  custo- 
mary covenants.  Inunedlately  upon  the  exe- 
cution of  said  deed,  the  oHuplainant  went  Into 
possession  of  the  lot  conveyed  therein,  and  has 
been  in  possession  ever  since,  claiming  the 
same  as  her  own  under  said  deed.  Said  deed 
was  filed  for  record  In  the  office  of  the  probate 
judge  of  Jefferson  county  on  April  8,  1891,  and 
was  duly  recorded.  Subsequent  to  January  1, 
1892,  Pat  Fahey  assigned  and  transferred  the 
note  and  mortgage  of  M.  T.  Smith  and  Mary 
Smith  to  him  to  Louis  A.  Howser,  the  appel- 
lant, who  now  owns  and  holds  said  mortgage, 
and  is  threatening  to  foreclose  the  mortgage, 
by  selling  the  whole  premises  conveyed  therein, 
for  the  payment  of  the  b^ance  due  upon  said 
note  and  mortgage.  After  the  execution  by 
M.  T.  Smith  and  his  wife  of  the  deed  of  con- 
veyance to  the  complainant,  the  said  M.  T. 
Smith  and  his  wife  executed  the  mortgage  to 
Louis  A.  Howser,  conveying  therein  all  of  the 
property  Included  In  the  mortgage  t6  Fahey, 
except  the  lot  conveyed  to  the  complahiant 
Subsequentiy  Louis  A.  Howser  foreclosed  this 
mortgage  given  to  him,  and  became  the  pur- 
chaser of  said  property,  and  is  now  the  owner 
thereof,  by  virtue  of  the  foreclosure  of  said 
mortgage.  The  complainant  then  avers  In  the 
amended  bill  that  Louis  A.  Howser  purchased 
the  said  mortgage  from  Pat  Fahey,  and  "Is 
now  ushig  the  same,  or  attempting  to  use  it, 
for  the  purxwse  of  compelling  complainant  to 
contribute  towards  the  payment  of  said  prior 
mortgage,  although  the  complainant  is  advised, 
and  so  avers,  that  said  first  mortgage  is  pri- 
marily a  lien  on  that  portion  of  the  property 
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which  to  not  conveyed  to  the  complalnabt" 
The  complainant  then  avers  that  the  residue  of 
the  block  of  land  conveyed  in  the  mortgage  to 
Fahey,  excluding  the  lot  conveyed  to  her,  Is 
worth  largely  more  than  the  balance  dne  on 
said  mortgage,  and  that  the  same  should  be 
subjected  to  the  payment  of  said  mortgage  debt 
before  recourse  Is  had  to  the  property  of  the 
complainant  The  comidainant,  In  her  bill, 
olCers  to  redeem  by  paying  the  balance  due  on 
said  mortgage,  and  submits  herself  to  the  or- 
ders of  the  court  L.  A.  ftowser  was  made  a 
party  defendant  to  the  bill,  and  the  prayer  was 
Hat  a  decree  be  rendered  dedarlng  the  com- 
plainant entitled  to  redeem  the  said  mortgage 
from  Louis  A.  Howser,  and,  In  any  event  that 
said  Howser  be  comp^ed  to  resort  first  to  the 
property  conveyed  by  said  mortgage,  other 
than  the  lot  conveyed  to  complainant;  that  he 
be  restrained  from  resorting  to  said  lot  of  com- 
plainant unless  It  should  become  necessary  to 
do  80  to  obtain  satisfaction  of  said  mortgage 
indebtedness.  There  was  also  a  prayer  for 
general  relief.  To  this  bill  as  amended  the 
defendant  demurred  upon  the  following 
grounds:  (1)  Said  bill  does  not  show  that  the 
complainant  Is  a  junior  lienholdar,  and  there- 
fore she  has  not  the  right  to  a  marshaling  of 
the  assets  of  the  debtor;  (2)  because  the  bill 
shows  on  Its  f&ce  that  the  complainant  became 
the  owner  of  said  lot  No.  1  in  block  No.  621 
after  the  execution  of  the  mortgage  named  In 
the  bill,  and  therefore  took  the  deed  subject  to 
all  the  burdens  resting  on  the  real  estate  cover- 
ed by  the  same;  (3)  because  the  bUl  shows  on 
Its  face  that  the  complainant  was  not  a  bona 
fide  purchaser  for  value;  (4)  because  the  bill 
shows  on  its  face  that  the  only  right  the  com- 
plainant has  Is  to  pay  off  the  defendant's  mort- 
gage, and  become  subrogated  to  his  rights;  (5) 
because  the  bill  shows  on  its  face  that  com- 
plainant comes  too  late,  in  seeking  to  have  de- 
fendant resort  to  other  property  than  complain- 
ant's real  estate.  It  appearing  from  the  bill  that 
said  other  proiwrty  has  already  been  sold;  (6) 
because  there  is  no  equity  In  the  bill,  no  rea- 
son being  shown  for  the  Interposition  of  a  court 
of  equity.  Upon  the  submission  of  the  cause 
upon  the  demurrers,  the  chancellor  rendered  a 
decree  overruling  them.  From  this  decree  the 
defendant  appeals,  and  assigns  the  rendition 
thereof  as  error. 

Lane  &  White,  for  appellant  Cabanlss  & 
Weakley,  for  appellee. 

TYSON,  J.  Unless  the  case  made  by  the 
original  and  amended  bills  can  be  differentiat- 
ed upon  principle  from  the  case  of  Association 
V.  Kent  117  Ala.  624,  23  South.  T57,  in  which 
this  court  distinctly  and  clearly  recog;nized 
the  doctrine  that  where  a  mortgagor,  after  the 
execution  of  the  mortgage,  conveys  different 
parcels  of  the  mortgaged  property  to  different 
persons  at  different  times,  by  warranty  deeds, 
which  contain- no  reference  to  the  existence 
of  the  mortgage,  the  portion  of  such  premises 
retained  by  the  mortgagor  U  primarily  liable 


for  the  whole  of  the  mortgage  debt,  and  must 
be  first  sold  to  satisfy  the  mortgage,  and.  If 
this  portion  proves  insufilclent,  resort  may  be 
then  had  to  the  parcels  conveyed,  by  selling 
them  In  the  inverse  order  of  their  alienation, 
there  was  no  error  In  the  decree  ovemiltaig 
the  demurrers  to  the  bilL  The  two  facts  re- 
lied upon  by  appelant  to  relieve  this  case 
from  the  influence  of  this  doctrine  are:  First, 
that  the  complainant  acquired  title  to  a  por- 
tion of  the  premises  under  a  warranty  deed 
from  the  mortgagor,  who  was  her  father,  re- 
citing a  consideration  of  one  dollar  paid,  and 
natural  love  and  affection;  second,  that  re- 
spondent acquired  title  to  the  remaining  por- 
tion of  the  premises  by  mortgage  from  the 
original  owner  subsequent  to  the  maldng  of 
the  deed  to  the  complainant  which  had  been 
foreclosed  before  the  filing  of  the  bill.  Pom- 
eroy  (3  £q.  Jur.  {  1225),  in  speaking  of 
this  doctrine,  says:  "It  Is  purely  of  equi- 
table origin,  and  Is  not  an  absolute  rule  of 
law;  and.  If  the  peculiar  equitable  reasons 
on  which  It  rests  are  wanting.  It  ceases  to 
operate.  Whether  it  does  or  does  not  apply 
to  any  particular  case  may  be  certainly  de- 
termined by  a  careful  consideration  of  the 
following  principles:  The  doctrine,  in  Its  full 
scope  and  operation,  primarily  depends  upon 
the  relation  subsisting  between  the  mortga- 
gor or  other  owner  of  the  entire  mortgaged 
premises  and  his  grantee  of  a  parcel  of  the 
land.  Tills  relation.  In  turn,  results  from  the 
form  of  conveyance,  which,  being  a  warranty 
deed,  or  equivalent  to  a  warranty,  shows  con- 
dnsively  an  intention  between  the  two  that 
the  grantor  is  to  assume  the  whole  burden  of 
the  Incumbrance,  as  a  charge  upon  his  own 
parcel,  while  the  grantee  is  to  take  and  hold 
his  portion  entirely  free."  Testing  the  deed 
under  which  the  complainant  claims  by  this 
principle,  let  us  see  if  it  is  of  such  character 
as  shows  conclusively  an  intention  of  the 
grantor  to  assume  the  whole  of  the  burden 
of  the  mortgage  primarily  executed  by  him 
as  a  charge  upon  his  portion,  and  complainant 
to  take  and  hold  her  portion  free  from  the 
mortgage  lien.  The  deed  is  one  of  bargain 
and  sale,  and  covenants  with  the  grantee  that 
the  grantor  Is  seised  In  fee  simple  in  the  prem- 
ises, and  that  they  are  free  from  all  incum- 
brances, and  that  the  grantor  has  a  good 
right  to  sell  and  convey  the  same,  and  binds 
him,  his  heirs,  executors,  and  administrators, 
to  warrant  and  defend  the  title  to  the  land 
conveyed  to  complainant  her  heirs,  etc., 
against  the  lawful  daims  of  all  persons.  The 
consideration  recited,  as  stated  above.  Is  for 
natural  love  and  affection,  and  the  sum  of 
one  dollar;  and  this  is  the  bifirmity  pointed 
out  by  appellant's  counsel,  and  insisted  upon, 
which  destroys  the  effect  of  the  covenant  and 
warranty  clauses  of  said  deed,  and  deprives 
it  of  the  character  which  impresses  convey- 
ances under  which  this  equitable  doctrine  cnxt 
be  invoked.  It  will  be  observed  that  the 
whole  doctrine  rests  upon  the  intention  of  the 
parties,  to  be  gathered  from  the  entire  histru- 
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inent  or  conveyance.  That  the  consideration 
expressed  in  this  deed  will  snpport  it,  inter 
sese  and  their  privies,  as  a  conveyance,  can 
hardly  be  denied.  In  Houston  v.  Blackman, 
G6  Ala.  539,  it  is  said:  "In  deeds  of  bargain 
and  sale,  the  expression  of  any,  the  slightest, 
consideration,— for  instance,  a  peppercorn, 
even,— will  support  them,  as  between  the  par- 
ties. The  only  use  and  operation  of  the  ex- 
pression of  a  consideration,  or  the  Introduc- 
tion of  a  clause  reciting  a  consideration.  Is 
to  prevent  a  resulting  trust  to  the  grantor, 
and  to  estop  him  from  denying  the  making 
and  effect  of  the  deed  for  the  uses  therein  de- 
clared." And  that  the  grantee  could  maintain 
an  action  for  a  breach  of  warranty  against 
the  grantor,  in  the  event  of  a  breach,  is  also 
indisputable.  8  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  173;  Walker  v.  Orews,  73  Ala.  412;  2 
DevL  Deeds,  {  810.  The  measure  of  her  re- 
covery tor  such  a  breach  is  not,  In  our  opin- 
ion, the  test  by  which  the  question  under 
consideration  Is  to  be  determined.  It  would 
seem  that,  from  the  plain  words  of  the  deed, 
complainant  has  the  right  to  invoke  this 
equity  of  exoneration,  unless  there  Is  some 
impediment,  arising  out  of  the  relations  of 
the  respondent  to  the  transaction,  rendering 
It  inequitable  for  her  to  do  so.  Does  the  fact 
that  the  respondent  became  the  owner  of  the 
first  mortgage  by  transfer  and  assignment 
after  complainant  acquired  the  deed,  and  sub- 
sequent to  the  execution  of  the  deed  her  gran- 
tor executed  a  mortgage  upon  the  residue  of 
the  lands  to  the  respondent,  which  he  has 
foreclosed,  in  any  manner  impair  her  equity? 
It  is  against  the  holder  of  the  first  mortgage 
that  this  equity  exists,  and  by  what  process 
of  reasoning  it  may  be  said  to  be  cut  off  by 
the  second  mortgagee  of  a  portion  of  the  prem- 
ises acquiring  the  title  of  the  first  mortgagee, 
we  are  unable  to  perceive.  She  was  In  no 
sense  a  party  to  the  assignment,  or  In  any 
wise  Interested  in  it  It  was  a  matter  of  In- 
difference to  her  who  was  the  owner  of  the 
first  mortgage,  and  of  no  consequence  to  her 
who  held  it  As  to  the  rights  of  the  respond- 
ent under  the  mortgage  made  to  him  upon  the 
residue  of  the  property,  he  acquired  no  great- 
er rights  than  he  would  have  acquired  under 
a  deed  from  the  mortgagor.  By  this  mort- 
gage the  mortgagor  conveyed  his  equity  of 
redemption,  subject  to  all  equities  between 
him  and  complainant  of  which  req;>ondent 
had  notice,  either  actual  or  constructive.  The 
complainant  being  at  the  time  In  the  posses- 
sion of  the  land  conveyed  to  her,  and  the 
deed  under  which  she  held  then  being  of  rec- 
ord, the  respondent  had  notice  of  her  equity 
when  he  took  the  mortgage.  8  Pom.  Eq.  Jnr. 
{  1225,  and  note;  Association  v.  Harris,  Hi 
Ala.  468,  21  South.  909;  2  Jones,  Mortg.  (5th 
Ed.)  1620;  2  White  &  T.  Lead.  Gas.  Eq.  297. 
Having  notice  of  complainant's  equity  when 
he  took  the  mortgage,  and  when  he  purchased 
the  property  at  the  foreclosure  sale  under 
the  power  therein,  the  rights  acquired  by  him 
were  subject  to  the  right  of  the  complainant 


to  have  the  land  sold  In  the  Inverse  order  of 
Its  alienation.  Association  v.  Kent,  supra; 
Burton  v.  Henry,  90  Ala.  281,  7  South.  925; 
Aderholt  T.  Henry,  87  Ala.  415,  6  South.  625; 
Prlckett  ▼.  Sibert,  76  Ala.  815;  Insurance  C!o. 
V.  Huder,  85  Ala.  713;  Bank.  v.  Dundas,  10 
Ala.  601;  2  Pom.  Eq.  Jur.  i  1224;  2  Jones. 
Mortg.  {  1620. 

Complainant,  in  her  bill,  prays  to  redeem 
before  foreclosure  the  lands  conveyed  by  the 
first  mortgage  now  owned  by  the  respondent 
This  she  has  a  rl^t  to  do,  having  acquired 
a  legal  estate  In  a  part  of  the  mortgaged 
premises  by  deed  from  the  mortgagor.  Butts 
V.  Broughton,  72  Ala.  294;  2  Jones,  Mortg. 
(5th  Ed.)  1 1056;  8  Pom.  Eq.  Jur.  {  1220;  Jones 
T.  Matkin  (Ala.)  24  South.  242.  The  decree 
overruling  the  demurrer  Is  affirmed.  Af- 
firmed. 


(ISO  Ala.  S90) 
MARSHAL  V.  STATE. 

(Supreme  Ckiurt  of  Alabama.    Feb.  0,  1890.) 

BBO&n— IROIOTMSNT. 

Code,  I  4712,  fixes  the  punishment,  where 
one  intentionally  assists,  or  attempts  to  assist, 
any  prisoner  to  escape  who  is  confined  on  con- 
viction of  misdemeanor.  Sections  4896,  4896, 
provide  that  an  indictment  must  state  the  facts 
constituting  the  offense  concisely,  and  with 
such  certamty  as  to  enable  the  court  to  pro- 
nounce judgment  Beld,  that  an  indictment 
diarging  that  defendant  did  intentionally  as- 
sist a  prisoner  confined  in  the  jail  on  a  charge 
of  miBdemeanor  to  escape  therefTom  by  drill- 
ing a  hole  through  the  walls  is  sufficient  with- 
out averring  that  the  drilling  was  done  with 
intent  to  facilitate  the  escape. 

Appeal  from  criminal  court,  Pike  county; 

E.  B.  Wilkerson,  Judge. 

Sam  Marshal  was  convicted  of  assisting  a 
prisoner  to  escape,  and  appeals.    Affirmed. 

The  following  was  the  Indictment:  "The 
grand  Jury  of  said  county  charge  that  before 
the  finding  of  this  Indictment  Sam  Marshal 
did  intentionally  assist  Ous  Raimer,  a  prisoner 
lawfully  confined  in  the  county  jail  of  Pike 
county  on  a  charge  of  a  misdemeanor,  to  es- 
cape therefrom  by  drilling  or  prizing  out  a 
hole  through  the  walls  of  said  Jail,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama." Td  this  Indictment  the  defendant  de- 
murred upon  the  following  grounds:  (1) 
"Said  Indictment  fails  to  aver  that  the  act 
of  ddlUng  or  prizing  out  a  hole  through  the 
walls  of  the  jail  was  done  with  the  Intent 
to  facilitate  the  escape  of  Gus  Raimer  from 
said  Jail."  (2)  "Said  indictment  fails  to  aver 
that  the  act  of  drilling  or  prizing  out  a  hole 
through  the  walls  of  said  Jail  was  useful  to 
aid  or  assist  said  Ous  Raimer  In  escaping 
from  said  Jail."  The  demurrer  to  the  indict- 
ment was  overruled,  and  the  defendant  duly 
excepted.  This  ruling  of  the  trial  court  is  the 
only  one  presented  for  review  on  the  present 
appeal 

Chas.  O.  Brown,  Atty.  (Sen.,  tat  the  State. 
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HABAI^ON,  J.  The  statutory  offenses 
created  by  sections  4711  and  4712  of  the 
Code  are  different,  the  one  a  felony  and  the 
other  a  misdemeanor;  and  from  the  terms  of 
the  two  sections  It  Is  obvious,  that  an  Indict- 
ment under  the  first  would  necessarily  con- 
tain averments  not  required  in  the  latter. 
What  averments  are  necessary  in  an  indict- 
ment under  section  4711,  was  very  fully  con- 
sidered In  Hurst  v.  State,  78  Ala.  65. 

The  indictment  In  this  case  was  found  tm- 
der  said  section  4712,  describing  the  c^ense 
created  thereunder.  In  the  language  of  the 
statute,  or  words  conveying  the  same  mean- 
ing, and  alleges  the  fact  In  the  doing  of  which 
the  offense  consists.  Code,  {{  4896,  4898; 
Grattan  v.  State^  71  Ala.  844;  Wilson  v.  State, 
61  Ala.  151. 

The  ground  of  demurrer  taken  to  the  Indict- 
ment,—that  It  "falls  to  aver  that  the  act  of 
drilling  or  prizing  out  a  hole  through  the 
walls  of  the  jail  was  done  with  the  Intent  to 
facilitate  the  escape  of  Ous  Balmn  from  said 
Jafl,"  is  not  well  taken,  but  if  applicable  in 
any  case.  It  would  be  to  an  Indictment  under 
section  4711.  The  demurrer  was  properly 
overruled. 

Affirmed. 


(120  Ala.  309) 

TEAGUB  V.  STATE.  1 
(Supreme  Court  of  Alabama.     Feb.  7,  1899.) 

IIUBOER— PrOTOKIHO  DiFCICDLTT  —  RsTREAT— IX- 

BTBCOTioys—MASSLACOHTKR— Evidence 
— Preparatioit  roR  Flight. 

1.  Where  defendant  provoked  the  dlfBcuIty 
which  resulted  in  a  homicide,  and  could  have 
safely  retreated  while  peril  was  imminent,  evi- 
dence that  deceased  was  of  violent  character  is 
inadmissible. 

2.  In  Buch  a  case  it  is  proper  to  refuse  a 
charge  on  self-defense. 

3.  An  abusive  and  threatening  letter  received 
by  defendant  five  minntes  before  killing  the 
writer  cannot  be  the  basis  of  passion  which 
may  reduce  the  grade  of  the  offense  below 
murder. 

4.  A  ref  asal  to  charge  that  the  law  does 
not  require  the  jury  to  pat  an  unreasonable 
construction  on  the  testimony,  nor  to  draw  un- 
just inferences,  is  proper,  where  the  evidence 
was  not  susceptible  of  any  reasonable  construc- 
tion favorable  to  defendant's  innocence. 

6.  A  charge  that  is  argumentative  and  con- 
toung  is  properly  refused. 

6.  Bvidence  that  defendant,  on  the  day  of 
committing  a  homicide,  and  while  he  was 
nursing  his  wrath  against  deceased,  tried  to 
hire  a  horse  and  buggy,  so  as  to  leave  the 
neighborhood  early  in  the  morning  after  the 
homicide,  is  admissible  to  show  preparations 
for  flight. 

Appeal  from  circuit  court,  Marshall  coun- 
ty;  J.  A  Bllbro,  Judge. 

Albert  Teagne  was  Indicted  and  tried  for 
the  murder  of  Walter  Clark  by  shooting  him 
with  a  gun,  was  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  the  peniten- 
tiary for  35  years,  and  he  appeals.    Affirmed. 

The  evidence  for  the  state  tended  to  show 
that  the  defendant  had  become  aggrieved  at 

1  Rehearing  denied  February  10,  1899. 
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the  deceased,  who  was  the  railroad  agent 
and  telegraph  operator  at  Albertvllle,  Ala., 
because  he  would  not  send  a  telegram  which 
the  defendant  had  delivered  to  him,  without 
the  prepayment  of  the  charges,  and  that,  as 
the  outcome  of  this  misunderstanding  or 
trouble  between  them,  the  deceased  had  sent 
the  defendant  word  to  stay  away  from  the 
depot;  that  the  deceased's  refusal  to  send 
the  telegram  as  requested  by  the  defendant 
was  two  or  three  days  before  the  shooting; 
that  upon  the  evening  of  the  shooting  the 
defendant  was  seen,  with  a  gun,  going  to  the 
station  house,  where  the  deceased  was;  that 
one  of  the  witnesses  for  the  state  attempted 
to  dissuade  him  from  doing  the  deceased  any 
barm,  but  the  defendant  refused  to  be  dis- 
suaded, and,  passing  around  said  witness, 
ran  up  the  steps,  and,  reaching  an  open  win- 
dow, fired  two  shots  at  the  deceased  in  quick 
succession;  and  that  the  deceased  died  from 
the  gunshot  wounds  thus  received.  The  de- 
fendant, as  a  witness  In  his  own  behalf,  tes- 
tified that  the  trouble  between  him  and  the 
deceased  resulting  from  the  deceased's  re- 
fusal to  send  the  telegram,  unless  the  defend- 
ant paid  him  for  It  la  advance,  bad  been  set- 
tled, and  that  be  had  told  one  of  the  wit- 
nesses who  had  testified  for  the  state  that 
he  would  not  do  anything  wrong;  that, 
about  five  minutes  before  the  killing,  one 
Street  delivered  to  him  a  message  from  Clark, 
the  deceased,  in  which  there  was  contained 
a  vile  and  opprobrious  epithet,  and  In  which 
Clark  sent  him  word  that,  if  be  came  on  the 
depot  platform  again,  he  would  kill  him; 
that  thereupon  be  remarked,  "I  will  go  and 
see  him  about  It,"  and  started  to  the  plat- 
form; that  as  he  got  to  the  top  of  the  plat- 
form a  certain  named  person  holloed  to  the 
deceased,  "Lot*  out,  Clark!"  That  he  went 
directly  to  a  window,  which  he  found  open, 
and  as  he  got  to  the  window  Clark  wa» 
reaching  for  his  pistol,  whereupon  he  (the 
defendant)  fired,  and,  as  Clark  continued  to 
reach  for  his  pistol,  he  fired  again.  The  de- 
fendant offered  to  prove  by  one  of  the  wit- 
nesses that  Clark's  general  character  in  the 
community  was  that  of  a  man  violent,  dan- 
gerous, and  quick  tempered,  and  of  an  over- 
bearing and  vindictive  nature.  The  state 
objected  to  the  Introduction  of  such  testi- 
mony, the  court  sustained  the  objection,  and 
to  this  ruling  the  defendant  duly  excepted. 
Upon  the  introduction  of  one  Chambers  as  a 
witness,  he  testified  that,  on  the  day  of  the 
killing,  the  defendant  told  him  that  he  want- 
ed a  horse  and  buggy  the  next  morning  to  go* 
to  his  uncle's.  The  defendant  moved  to  ex- 
clude this  testimony  upon  the  ground  that  it 
was  immaterial  and  Irrelevant  to  any  issue 
Involved  In  this  case.  The  court  overruled 
the  objection,  and  the  defendant  duly  ex- 
cepted. Upon  the  Introduction  of  all  the  evi- 
dence, the  defendant  requested  the  court  to 
give  to  the  jury  the  following,  among  other, 
written  charges,  and  separately  excepted  to 
the  court's  refusal  to  give  each  of  them  as 
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asked:  "(1)  Tbe  court  charges  the  Jnry,  at 
the  Instance  of  tbe  defendant,  they  must 
find  from  all  the  evidence  the  existence  of 
each  and  every  essential  fact  necessary  to 
show  or  constitute  the  defendant's  guilt  If, 
by  excluding  and  not  considering  the  pre- 
sumption of  the  defendant's  innocence,  the 
jury  should  have  no  reasonable  doubt,  on  all 
the  other  evidence,  of  the  existence  of  such 
essential  fact  or  facts,  yet,  if  the  Jury  should 
then  take  such  presumption  of  defendant's 
Innocence,  and  consider  it  In  connection  with 
all  the  other  evidence  in  the  case,  and  they 
should  then  have  a  reasonable  doubt  as  to 
the  existence  of  such  essential  fact  or  facts, 
the  Jury  would  then  be  authorized  to  find 
such  essential  fact  or  facts  do  not  exist, 
although  they  might  believe  such  fact  or 
facts  would  exist,  were  it  not  for  thus  con- 
sidering such  presumption  of  defendant's 
Innocence.  (2)  The  court  charges  the  jury 
that  they  are  the  sole  Judges  of  what  con- 
struction shall  be  placed  on  the  testimony, 
and  what  inferences  shall  be  drawn  from 
such  constructions.  But,  notwithstanding 
such  power,  the  law  does  not  require  the 
Jury  to  put  an  unreasonable  construction  on 
the  testimony,  nor  to  draw  unjust  or  unrea- 
sonable Inferences  from  any  construction  the 
jury  may  put  on  the  testimony."  "(4)  Tbe 
court  charges  the  jury  that  if  the  Jury  believe 
from  the  evidence  in  this  case  that  the  de- 
fendant was  aroused  by  any  opprobrious  and 
Insulting  language  used  by  the  deceased  to 
the  defendant,  and  in  five  minutes  the  fatal 
shot  was  flred,  and  at  the  time  the  fatal  shot 
was  flred  the  api)earances  surrounding  the  de- 
fendant at  the  time  were  such  as  to  produce 
a  reasonable  belief  in  the  mind  of  the  de- 
fendant that  he  was  under  peril  of  his  life, 
or  about  to  suffer  some  great  bodily  harm, 
at  the  hands  of  the  deceased,  then,  under 
such  circumstances,  the  law  does  not  exact 
of  the  defendant  that  consideration  and  calm- 
ness of  action  or  conduct  that  a  man  not  so 
aroused  and  so  circumstanced  as  the  defend- 
ant was  surrounded.  The  Jury  must  Judge 
of  the  defendant's  conduct  as  he  was  thus 
surrounded  or  aroused,  and  not  by  what  the 
calm  view  of  oAe  not  so  circumstanced  might 
suggest  he  should  have  observed."  "(6)  Al- 
though the  Jury  may  believe  from  the  evi- 
dence that  the  defendant  had  some  feeling 
against  tbe  deceased  because  of  what  the 
defendant  bad  heard  the  deceased  had  said 
about  him,  yet  if  the  jury  believe  from  the 
evidence  that  the  defendant  abandoned  all 
idea  of  interfering  with  the  deceased  about 
this  time,  and  had  agreed  with  Mr.  Coleman 
to  let  the  matter  pass,  and  after  this  the  de- 
ceased sent  a  message  to  defendant,  which 
defendant  received  five  minutes  before  the 
killing,  and  upon  receipt  of  the  message  the 
defendant  went  Immediately  to  the  depot  to 
see  the  deceased  about  the  message;  and  the 
jury  b^eve  that  said  message  applied  an'  in- 
sulting and  opprobrious  epithet  to  defendant, 
and  Informed  defendant,  If  be  came  on  the 


platform  of  the  depot  any  more,  deceased 
would  kill  him,  and  at  tbe  time  defendant 
got  on  the  platform  Ooleman  holloed,  'Look 
out,  Clark!'  and,  when  defendant  reached 
the  open  window  through  which  he  shot 
dark,  Clark  had  his  hand  on  bis  pistol  for 
the  purpose  of  using  It  against  the  defend- 
ant, and  such  appearances  were  such  as  im- 
pressed defendant  with  a  reasonaUe  belief 
his  life  was  then  In  danger,  or  he  was  about 
to  suffer  some  greaX  bodily  harm,  at  the 
hands  of  the  deceased,— then  the  Jury  can 
take  the  opprobrious  and  insulting  words  sent 
in  the  message  In  connection  with  the  appeaiv 
ance  of  danger  surrounding  defendant  at 
the  dme,  and  in  connection  with  all  other 
evidence  in  the  case,  to  determine  whether 
the  defendant  is  guilty  alone  of  manslaugh- 
ter, and  not  of  murder,  and  if  the  Jury,  on 
the  evidence,  have  a  reasonable  doubt  wheth- 
er the  defendant  Is  guilty  of  murder  or  man- 
slaughter, then  the  jury  should  find  the  de- 
fendant only  guilty  of  manslaughter."  "(8) 
If  the  Jury  are  satisfied  beyond  all  reasona- 
ble doubt  that  the  defendant  is  guilty  of 
some  degree  of  murder;  and  the  Jury  further 
believe  from  the  evidence  that  the  deceased 
sent  a  message  embracing  an  insulting  and 
opprobrious  epithet  towards  the  defendant, 
and  of  which  the  defendant  was  Informed 
five  minutes  before  the  killing;  and  the  jury 
also  believe  from  the  evidence  that  the  de- 
ceased had  threatened  to  kill  the  defendant, 
—then  the  jury  may  consider  such  epithets 
and  threats  in  determining  of  what  degree  of 
miu-der  tbe  jury  will  find  the  defendant 
guilty." 

Denson  &  Tanner,  for  appellant  Charles 
O.  Brown,  Atty.  Gen.,  and  Lusk  &  Bell,  for 
the  State. 

McCLEIXAN,  0.  J.    On  the  evidence  in 
this  record  most  favorable  to  the  defendant, 
he  is  guilty  of  murder.    He  was  palpably  at 
fault  on  his  own  testimony,  in  bringing  on 
the  difficulty  which  resulted  in  his  killing  his 
opponent  If  there  was  any  "difficulty,"  so  far 
as  any  act  of  the  deceased  was  necessary  to 
constitute  it;  and,  if  at  any  time  he  was  In 
imminent  peril,  it  is  clear,  beyond  adverse 
Inference,  that  he  could  have  retreated  with 
the  greatest  ease  and  safety.    The  trial  court 
was  therefore  not  in  error  In  excluding  testi- 
mony of  the  violent  and  bloodthirsty  charac- 
ter of  the  deceased,— there  was  no  Issue  Ijn 
the  case  upon  which  that  fact  could  have 
shed  any  legitimate  light— and  in  refuslns 
charges  which  submitted  the  inquiry  of  self- 
defense  vd  non  to  the  jnry. 

Nor  was  there  any  room  in  the  case  for 
leaving  to  the  jury  the  question  whether  the: 
homicide  was  murder  or  manslaughter.  The 
only  provocation  relied  on  to  reduce  the  grade 
of  the  offense  to  manslaughter  was  the  prov- 
ocation of  an  abusive  and  threatening  meB- 
sage  from  deceased  to .  defendant— received. 
as  defendant  claims,  five  minutes  before  the 
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kiillng.  Sneh  proTOcatlon,  as  hu  been  many 
ttmea  decided  by  ttaia  conrt,  cannot  be  the 
baalB  of  passion,  tbe  ndstence  of  wblcb  may 
i«dace  the  grade  of  tbe  offenae  below  mnr^ 
der. 

Tbe- evidence  In  tbe  eaae  waa  patently  not 
■naceptlble  of  any  reasonable  conatracdoa 
faTorable  to  defendant's  Innocence,  and 
hence  charge  2  waa  properly  refased  to  the 
defendant  npon  this  as  well  as  other  groonda. 

Charge  1  refnsed  to  defendant  la  argI^ 
mentatlve  and  confnalng. 

The  testimony  that  the  defendant,  on  the 
day  of  the  killing,  and  during  the  time  be 
was  nnrslng  bis  wrath  against  the  deceased, 
endeavored  to  hire  a  horse  and  baggy  for 
the  purpose  of  leaving  the  nelghboibood 
early  In  the  morning  of  the  night  In  which 
tbe  kming  occurred,  was  properly  allowed 
to  go  to  tbe  Jury,  as  tending  In  some  degree 
to  show  preparations  for  flight 

All  the  rulings  of  the  court  on  charges  re- 
qnested  by  defendant  are  referable  to  one  or 
another  of  the  propositions  stated  above; 
and,  moreover,  they  might  aO  be  justified  on 
the  broad  proposition  that  on  the  whole  evi- 
dence the  conrt  might  well  have  Instmcted 
the  jury  on  the  hypothesis  of  Its  credibility 
that  the  defendant  was  guilty  of  murder  in 
either  the  first  or  second  degree;    AfOrmed. 


(la  AbL  en) 

NELSON  V.  HOWISON. 

(Supreme  Court  of  Alabama.     Feb.  7,  1899.) 

DnxxMcs— Complaint— Dksckiption  or  Pbopehtt 
—  Possession  of  Defbkdast  — Isstrcctions  — 

VIZTCKBS— BVISBKCI— DECI.AKATIOII8  OF  FRE0»- 

ocasoRS—lBifANOT— Chattel.  Mortoaobs— Abas- 
DosvEKT  or  Propbhtt  bi  Mohtqaoob. 

1.  A  description  of  the  property  in  a  com- 
plaint in  detinue  as  one  engine  and  one  boiler 
IS  infficient. 

2.  In  a  chattel  mortgage  a  description  of  the 
property  as  one  wet  pan,  one  entriue,  and  one 
Mier,  and  the  appurtenances  belonging  to 
them,  is  not  too  indefinite. 

3.  Where  chattels  are  claimed  by  the  grantee 
of  lands  as  fixtures,  as  against  one  claiming 
them  under  a  chattel  mortgage  from  a  third 
person,  the  death  of  the  grantor  does  not  dis- 
qnalify  the  mortgagee  from  testifying  to  the 
declarations  of  the  grantor  of  the  lands  in  ref- 
erence to  her  ownership  of  the  chattels  at  the 
time  the  chattel  mortgage  was  given,  where 
her  estate  Is  not  Interested  in  the  result  of  the 
stdt. 

V  Since  the  question  whether  machinery  on 
lands  is  a  fixture  thereon  depends  largely  on 
the  intention  with  which  it  was  erected,  the 
declaration  of  the  owner  of  the  lands  that  she 
did  not  own  such  machinery  la  admissible  as 
part  of  the  res  gests,  on  an  issue  whether 
snch  machinery  is  a  fixture. 

6.  The  owner  of  the  lands  being  In  posges- 
sion,  her  declaration  that  she  did  not  own  the 
machinery  was  admissible  on  the  question  of 
ownership^  of  the  machinery,  as  against  one 
claiming  it  under  a  conveyance  of  the  landa 
from  her. 

9.  On  an- issue  whether  a  landowner  and  one 
claiming  nnder  her  are  estopped  from  claiming 
certain  chattels  thereon  as  fixtures,  as  against 
one  claiming  them  under  a  mortgage  from  a 
third  person,  evidence  that,  prior  to  the  exe- 
cution »f  the  mortgage^  she  told  the  parties  to 


It  that  she  did  not  «wa  the  machinery,  b  ad- 
missible. 

7.  Whether  defendant's  possession  of  na- 
chinery  is  sufficient  to  authorise  a  suit  in  deti- 
nue Is  for  the  jury,  where  It  Is  claimed  by  a 
firm  of  which  he  is  the  only  male  member, 
operated  by  a  general  manager  employed  by 
t£p  firm,  and  where  he  is  present  on  occasions, 
and  give*  orders  in  connection  with  its  opera- 
tions. 

8.  In  detinue,  the  question  whether  defend- 
ant's possession  of  the  property  is  for  himself 
or  on  behalf  of  a  firm  of  which  be  is  a  mem- 
ber, and  which  claims  the  property,  is  immate- 
rial. 

9.  In  detinue,  where  the  property  was  claim- 
ed by  a  firm,  and  was  In  possession  of  one  of 
the  members,  who  alone  waa  sued,  a  charge 
that  if  the  jury  l>elleve  that  the  partnership 
waa  In  the  possession  at  the  commencement  of 
the  suit,  and  that  defendant  was  not  in  posses- 
sion, or  that,  since  the  actiou  can  only  be 
brought  against  one  in  possession  of  the  prop- 
erty because  the  gist  of  it  is  the  unlawful  de- 
tention, if  the  partnership  and  not  defendant 
was  in  possession,  or  if  it  was  in  defendant's 
possession  in  behalf  of  the  partnership,  to  find 
for  defendant,  is  argumentative. 

10.  Snch  charge  was  erroneous  as  authorising 
the  jury  to  Infer  that  possession  by  the  part- 
nership was  inconsistent  with  possession  by 
one  of  the  members. 

11.  The  abandonment  of  the  chattels  by  the 
mortgagor  does  not  prejudice  the  mortgagee's 
rights. 

£2.  Evidence  that  a  person  resided  on  lands, 
and  operated  a  brickyard  thereon,  under  an 
agreement  with,  and  by  permission  of,  the 
owner,  "as  her  tenant,  and  in  subordination  of 
her  title  and  possession,"  does  not  show  a  ten- 
ancy, but  a  mere  permissive  user,  subject  to 
the  owner's  possession;  and,  where  such  per- 
son fails  to  remove  fixtures  while  there,  it 
does  not  make  them  the  property  of  the  owner 
of  the  land. 

13.  With  the  landowner's  permission,  and  sub- 
ject to  her  right  of  possession  of  the  premises, 
a  person  erected  an  engine  and  iMiler  on  lands 
which  he  used  in  manufacturing  brick.  Both 
were  erected  on  foundations  extending  into  the 
ground,  and  inclosed  by  a  house,  part  of  which 
would  have  to  be  taken  away  to  permit  their 
removal.  Held,  that  the  question  whether  they 
were  removable  fixtures  was  for  the  jury. 

Appeal  from  circuit  court,  Bibb  county; 
John  Moore,  Judge. 

Detinue  by  Allen  P.  Howlson  against 
Frank  Nelson.  The  complaint  was  in  tbe  fol- 
lowing language:  "The  plaintiff  clalma  of 
the  defendant  the  following  personal  property, 
to  wit:  One  wet  pan,  one  engine,  one  boiler, 
and  the  appurtenances  belonging  to  the  said 
engine,  boiler,  and  wet  pan,  with  the  value 
of  tbe  hire  or  use  thereof  during  the  detention, 
TlB.  since  October  1, 1895."  To  this  compbilnt 
the  defendant  demurred,  upon  the  grounds 
(1)  that  there  la  contained  therein  no  descrip- 
tion or  mark  of  Identlflcatlon  of  any  of  the 
property  sued  for;  (2)  that  the  description  of 
■aid  property  is  vague,  uncertafai,  and  Indefi- 
nite, and  that  said  property  is  Incapable  of 
Identification  from  said  description.  This  de- 
murrer waa  overruled,  to  which  ruling  the 
defendant  duly  excepted.  Tbe  cause  waa 
tried  npon  Issue  joined  upon  the  plea  of  non 
detinet  Upon  the  trial  of  the  cause  tbe 
plaintiff  offered  hi  evidence  a  mortgage  exe- 
cuted to  him  by  one  John  Elharker,  to  secure 
the  payment  of  an  indebtedneaa  by  tbe  morl' 
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gagee  to  the  plaintiff,  In  wblch  mortgage  was 
included  the  property  here  sued  for,  and 
which  Is  described  therein  as  follows:  "One 
wet  pan,  one  engine,  one  boiler,  and  all  ap- 
purtenances belonging  to  the  engine,  boiler, 
and  wet  pan,  and  all  the  tools  used  in  making 
brlclc  at  said  yard."  This  mortgage  was 
duly  executed  and  acknowledged,  and  record- 
ed In  the  office  of  the  probate  Judge  of  Bibb 
county.  The  defendant  objected  to  the  Intro- 
duction in  evidence  of  said  mortgage,  on  the 
grounds  that  the  description  of  the  property 
conveyed  therein  was  too  indefinite.  The 
court  overruled  this  motion,  allowed  the  mort- 
gage to  be  Introduced  In  evidence,  and  to  this 
ruling  the  defendant  duly  excepted.  It  was 
shown  by  the  evidence  of  the  plalntifF  that  a 
portion  of  the  mortgage  debt  still  remained 
unpaid.  The  tendencies  of  the  evidence,  and 
the  facts  pertaining  to  the  rulings  of  the  court 
upon  the  evidence  to  which  exceptions  were 
reserved,  are  sufficiently  stated  in  the  opinion. 
Upon  the  introduction  of  all  the  evidence,  the 
defendant  requested  the  court  to  grive  to  the 
Jury  the  following  written  charges,  and  sepa- 
rately excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (1)  "If  the  Jury  be- 
lieve from  the  evidence  that  the  partnership 
was  In  possession  of  the  property  sued  for 
at  the  commencement  of  this  suit,  then  they 
wUl  find  for  the  defendant."  (2)  "If  the  Jury 
believe  from  the  evidence  that  John  Sharker 
abandoned  the  possession  of  the  property  sued 
for,  then  he  lost  any  right  to  remove  the 
same,  and  that  the  plaintiff  has  no  greater 
right  than  said  Eharker  had."  (3)  "The  court 
Instructs  the  Jury  that  the  partnership,  the 
Nelson  Firebrick  Company,  Is  not  sued,  and 
that  the  defendant  is  not  sued  as  a  member  of 
said  partnership,  and  that  if  the  Jury  believes 
from  the  evidence  that  said  Frank  Nelson 
was  not  in  possession  of  the  property  sued  for 
on  the  18th  day  of  September,  1895,  they  will 
find  for  the  defendant"  (4)  "If  the  Jury  be- 
lieve the  evidence,  they  must  find  for  the  de- 
fendant." (6)  "The  court  charges  the  Jury 
the  original  taking  of  property  Is  not  the  gist 
of  this  action,  but  It  is  the  unlawful  deten- 
tion, and  that  detinue  can  only  be  maintained 
against  the  party  In  possession  at  the  time 
suit  is  brought;  and  If  the  Jury  believes  from 
the  evidence  that  the  Nelson  Firebrick  Com- 
pany, and  not  Frank  Nelson,  was  in  posses- 
sion of  the  property  at  the  time  this  suit  was 
brought,  then  they  must  find  for  the  defend- 
ant" (6)  "If  the  Jurybelieve  from  the  evidence 
that  the  property  sued  for  was,  at  the  time 
the  suit  was  brought.  In  the  possession  of  E. 
B.  Nelson,  and  that  he  was  acting  for  the 
Nelson  Firebrick  Company  in  holding  and 
controlling  said  property,  and  that  said  Kel- 
son Firebrick  Company  was  a  partnership 
composed  of  the  defendant  and  another,  then 
they  must  find  for  the  defendant"  There 
were  verdict  and  Judgment  for  the  plaintiff. 
The  defendant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved.    Affirmed. 


W,  S.  Caiy,  for  appellant  LogtD  &  Van 
De  Graaff,  for  appellee. 

SHABPE,  J.  This  action  is  In  detinue,  and 
the  complaint  describes  the  property  recover- 
ed In  the  Judgment  appealed  from  as  one 
engineand  one  boiler.  Such  description,  test- 
ed by  former  adjudications  of  this  court  was 
sufficiently  definite,  and  the  demurrer  to  the 
complaint  was  proi>erly  overruled.  Haynes 
T.  Crutchfield,  7  Ala.  189;  Thompson  t. 
Pearce's  Adm'r,  49  Ala.  210. 

The  plaintiff  claims  through  an  unsatisfied 
chatty  mortgage  executed  to  him  by  John 
Eharker  In  1884,  to  secure  a  note  given  for 
the  purchase  price  of  the  boiler  in  suit  and 
the  mortgage  included  both  the  boiler  and  the 
engine  sued  for.  The  description  of  the  en- 
gine and  boiler  contained  In  the  mortgage  was 
sufficient  for  the  purpose  of  the  conveyance, 
and  the  objection  to  Its  admission  In  evidence 
was  not  well  taken. 

The  evidence  tended  to  show  that  when  the 
mortgage  was  given,  Eharker  had  the  engine 
at  a  brickyard  he  was  operating  on  the  land 
of  his  sister  Mrs.  Hoskins,  with  whom  he 
resided.  Subsequently,  the  possession  of  the 
land  and  of  the  brickmaking  machinery 
erected  on  It  passed  from  Mr&  Hoskins  to 
one  Nabors,  and  from  Nabors  to  the  Nelson 
Firebrick  Company,  a  partnership  composed 
of  appellant  and  his  slster^In-law.  Mrs.  Hos- 
kins, Nabors,  and  John  Eharker  all  died  be- 
fore the  trial  in  the  circuit  court  The  plain- 
tiff testified,  against  appellant's  objection, 
that  when  the  mortgage  was  about  to  be 
taken,  a  question  arose  as  to  whether  Mrs. 
Hosldns  had  any  Interest  in  the  machinery 
to  be  included  in  it;  whereupon  she  was 
called  upon  by  the  parties  to  the  transaction 
for  Information  concerning  her  Interest  and. 
in  response,  she  stated  that  she  owned  the 
land,  but  not  the  machinery.  The  proof 
nowhere  shows  that  Mrs.  Hoskins'  estate  Is 
interested  In  the  result  of  this  suit  and  the 
objection  to  such  statement  based  on  that 
ground  was  without  merit  Butler  v.  Jones, 
80  Ala.  436,  2  South.  300;  Howie  v.  Edwards, 
97  Ala.  649,  11  South.  74&  The  rule  wblch 
rejects  parties  as  witnesses  to  statements  Of 
persons  since  deceased  applies  when  the 
statements  may  contribute  to  a  result  of  the 
suit  which  diminishes  the  estate  left  at  the 
death  of  the  decedent  whether  It  be  tat 
abeyance,  or  In  the  bands  of  an  appointed 
representative  or  of  one  claiming  such  es- 
tate in  legal  succession.  It  does  not  apply 
for  the  protection  of  those  who,  though  claim- 
ing title  through  the  decedent  derive  such 
claim  from  transactions  Inter  vivos. 

The  main  controversy  Is  as  to  whether  the 
engine  and  boiler  are  so  attached  to  the  real- 
ty as  to  become  part  of  It,  or  are  removable 
fixtures,— a  question  depending  largely  In  such 
cases  upon  the  Intention  with  wlilch  they  were 
erected  upon  the  land.  The  statement  of  Mrs. 
Hoskins  was  competent  as  a  part  of  the  res 
gest»  upon  the  fact  of  such  Intention,  and 
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also  iii)on  the  fact  of  ownorahlp  of  the  ma- 
chlneiy,  la  connectloD  with  the  proof  of  her 
possession  of  the  premises;  and  It  could  also 
be  looked  to  by  the  Jury  to  Infer  an  under- 
standing between  her  and  the  parties  to  the 
mortgage  which  might  estop  her  from  after- 
wards claiming  the  machinery  as  part  of  the 
realty.  Powers  y.  Harris,  68  Ala.  400.  Such 
estoppel  could  also  extend  to  those  holding 
subsequently,  unless  by  relation  equivalent  to 
that  of  a  bona  fide  purchaser. 

The  proof  shows  that,  at  the  beglnntaig  of 
the  suit,  the  brickyard,  Includhig  the  engine 
and  boiler,  was  being  operated  by  the  Nelson 
Firebrick  Company,  through  a  manager  em- 
ployed by  It;  that  defendant  was  the  only 
male  member  of  the  firm,  and  that  he,  upon 
occasions,  was  present  upon,  and  gave  orders 
about,  the  premises.  E^om  such  facts  the 
Jury  could  find  that  defendant  had  the  Im- 
mediately controlling  power  over  the  prop- 
erty, which  would  be  such  possession  as 
wotdd.  If  wrongful,  authorize  a  suit  hi  det- 
inue. Henderson  v.  Felts,  58  Ala.  590;  Fos- 
ter T.  Chamberlain,  41  Ala.  167;  Walker  t. 
Fenner,  20  Ala.  192.  Whether  such  control 
was  for  his  own  purposes  or  In  behalf  of  his 
firm  was  Immaterial,  if  It  was  exercised  in 
wrongfully  detaining  property  to  which  the 
plaintiff  was  entitled.  Smith  T.  Wiggins,  8 
Stew.  221. 

Charges  1,  3,  5,  and  6  requested  by  defend- 
ant were  properly  refused,  as  being  argumen- 
tative, and  calculated  to  mislead  the  Jury 
into  the  belief  that  the  possession  of  the  part- 
nership was,  as  matter  of  law.  Inconsistent 
with  the  possession  and  control  of  one  of  its 
members,  which  is  not  true.  Charge  No.  2 
requested  was  incorrect  Abandonment  by 
the  mortgagor  of  the  mortgaged  property 
ought  not  to,  and  does  not,  prejudice  the 
rights  of  the  mortgagee. 

Ibe  rule  applicable  to  landlord  and  tenant, 
that  fixtures  must  be  removed,  If  at  all,  dur- 
ing the  tenant's  term,  is  abstract  here,  since 
the  proof  fails  to  show  what  possessory  In- 
terest, if  any.  In  the  land,  was  had  by  John 
Eharker.  A  witness  stated  that  he  resided 
with  his  sister  on  the  land,  and  was  operating 
a  brickyard  there,  "under  an  agreement  and 
by  permission  of  said  Amelia  Hoskins,  and 
as  her  tenant,  and  in  subordination  of  her  title 
and  possession,"  which  shows  no  more  than 
a  mere  permissive  user,  subject  to  the  con- 
tinued possession  of  Mrs.  Hoskins. 

The  boiler  was  set  up  for  use  upon  a  founda- 
tion of  brick  extending  hito  the  earth,  the 
brick  being  built  up  from  the  outer  edge  of 
the  foundation,  so  as  to  form  a  Jacket  reach- 
ing nearly  to  the  top  of  the  boiler.  The  engine 
was  also  erected  upon  and  bolted  to  a  brick 
foundation  extending  bito  the  ground.  Both 
were  Inclosed  by  a  house  so  built  that  part 
of  it  would  have  to  be  taken  away  to  allow 
the  removal  from  It  of  the  engine  and  boiler. 
In  view  of  their  situation,  and  of  the  circum- 
stances under  which  they  were  so  placed,  the 
giieBtitm  as  to  whether  they  are  removable 


flxttires  was  one  of  mixed  law  and  fact, 
falling  within  the  class  proi>er  to  be  determin- 
ed by  the  Jury,  as  were  the  other  questions 
in  the  caae,  Including  that  of  the  title  claimed 
by  adverse  possession.  Finding  no  error  in 
the  record,  the  Judgment  appealed  from  must 
be  affirmed. 


(120  Ala.  376) 
SW ANSON  V.  STATU. 

(Supreme  Court  of  Alabama.     Feb.  7,  1899.) 

IHOIOTHBNT— JOIHDBR— CBUBI/TT  TO  ANIIUL8. 

An  Indictment  may  properly  Join  a  count 
charginx  cruelty  to  animals  (Code,  {  5003)  with 
one  charging  the  unlawful  killing  of  a  horse 
(section  6091),  though  the  punishment  for  one 
is  a  fine  merely,  while  for  the  other  it  is  fine, 
imprisonment,  or  hard  labor,  since  both  of- 
fenses are  misdemeanors. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Ed  Swanson  was  convicted  of  cmelty  to 
anbnals  and  of  unlawfully  killing  a  horse,  and 
he  appeals.     Affirmed. 

The  appellant  was  indicted  and  tried  under 
the  following  Indictment:  "The  grand  Jury 
charge  that  before  the  finding  of  this  indict- 
ment Ed  Sw.ansan,  alias  Ed  Swanson,  did  un- 
lawfully overdrive  or  cruelly  kill  a  certain  do- 
mestic animal,  to  wit,  one  horse,  the  personal 
property  of  John  W.  Powell.  The  grand  Jury 
of  said  coimty  further  charge  that  before  the 
finding  of  this  Indictment  Ed  Swansan,  alias 
£<d  Swanson,  imlawf ully  or  wantonly  killed  a 
certain  domestic  animal,  to  wit,  one  horse, 
the  personal  property  of  John  W.  Powell. 
The  grand  Jury  of  said  county  further  charge 
that  before  the  finding  of  this  Indictment  Ed 
Swansan,  alias  Ed  Swanson,  unlawfully  or 
wantonly  killed  a  gelding,  the  personal  prop- 
erty of  John  W.  Powell,  of  the  value  of  one 
hundred  and  twenty-five  dollars;  against  the 
peace  and  dignity  of  the  state  of  Alabama." 
To  this  Indictment  the  defendant  demurred 
upon  the  following  grounds:  (1)  The  Indict- 
ment contains  a  misjoinder  of  counts,  In  that 
in  one  count  It  charges  defendant  with  unlaw- 
fully or  wantonly  killing  a  horse,  and  in  an- 
other count  It  charges  him  with  cruelty  to  ani- 
mals; (2)  because  said  indictment  charges  two 
separate  and  distinct  offenses.  This  de- 
murrer was  overruled,  and  to  this  ruling  the 
defendant  duly  excepted.  The  ruling  on  the 
demurrer  Is  the  only  question  presented  for 
review  on  the  present  appeal. 

Charles  O.  Brown,  Atty.  Oen.,  for  the  State. 

SHARPS,  J.  The  first  count  In  the  Indict- 
ment charges  an  offense  under  section  5093  of 
the  Code,  the  punishment  for  which  Is  by  fine. 
The  second  and  third  each  charge  an  offense 
under  section  5001  of  the  Code,  which  is 
punishable  by  fine,  and  may  also  be  pun- 
ished by  Imprisonment  In  the  county  Jail,  or 
hard  labor  for  the  county.  The  offenses 
each  belong  to  the  same  family  of  crimes  em- 
braced hi  chapter  172  of  the  Code,  entitled 
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"Halldons  MlBcbl6f:  Injnry  and  Crnelty  to 
ABlmali,"  and  each  la  a  misdemeanor.  The 
rale  agalnat  the  joinder  of  offenaea  In  differ- 
ent conntB  In  the  same  Indictment,  when  the 
pnnlahment  la  not  of  the  game  nature,  does 
not  apply  to  misdemeanors.  Wooster  t. 
State,  ESS  Ala.  217.  The  demnrrer  to  the  In- 
dictment was,  therefore,  properly  ovemiled. 
No  question  was  reserved  on  the  trial  by  bin 
of  exceptions.  Finding  no  error  In  the  record, 
the  Judgment  of  the  city  court  la  affirmed. 


(UO  Ala.  >6») 

McRAB  T.  STATB. 
(Supreme  Court  of  Alabama.     Feb.  8,  1809.) 

HOMIOIDB— AaSAUI^T  WITH  iHTaHT  TO  KlU,  — BtI- 
DEHOB. 

In  a  quarrel  between  defendant  and  B. 
with  reference  to  a  fight  between  their  wires, 
defendant  accused  B.  of  striking  defendant's 
wife,  which  B.  denied,  whereupon  defendant 
cut  him.  The  only  evidence  of  what  occurred 
at  the  fight  between  the  women  was  brought 
out  by  defendant  on  B.'s  cross-examination. 
Hdd,  that  defendant  was  not  entitled  to  testi^ 
that  in  that  difficulty  B.  bad  assaulted  defend- 
ant's wife;  such  evidence  not  being  res  gestse 
of  the  trouble  between  B.  and  defendant,  nor 
admissible  in  justification  or  mitigation  of  the 
assault. 

Appeal  from  dty  court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Lymus  McRae  waa  convicted  of  assault 
with  intent  to  murder,  and  appeala.  Af- 
firmed. 

Cniarlea  O.  Brown,  Atty.  Gen.,  for  the  State. 

SEUBPB,  jr.  The  defendant,  being  Indict- 
ed for  an  assault  with  Intent  to  murder  one 
Benbow,  was  convicted  of  an  assault  and 
battery.  The  only  question  reserved  by  the 
bill  of  exceptions  la  upon  the  refusal  of  the 
court  to  permit  the  defendant  to  testify,  npon 
hla  offer  to  do  so,  that  Benbow  "had,  on  the 
morning  of  the  same  day,  previous  to  the 
difficulty  in  the  afternoon  which  waa  the 
basis  of  this  prosecution,  assaulted  the  wife 
of  the  defendant"  The  state  had  introduced 
testimony  as  to  a  quarrel  between  defendant 
and  Benbow,  at  the  time  of  their  difficulty, 
about  a  fight  which  had  occurred  between 
their  wives,  in  which  defendant  accuaed  Ben- 
bow of  having  struck  the  wife  of  defendant, 
which  Benbow  then  denied  and  denounced, 
whereupon  the  defendant  cut  him  with  a 
knife.  The  only  evidence,  however,  as  to 
what  In  fact  occurred  at  the  fight  between 
the  women,  waa  drawn  out  by  the  defendant 
on  cross-examination  of  Benbow,  who,  in  an- 
swer to  defendant's  question,  denied  having 
struck  defendant's  wife,  but  said  he  had  only 
pushed  the  women  apart.  The  occurrences 
at  the  fight  between  the  women  were  no  part 
of  the  res  gestae  of  the  difficulty  between  de- 
fendant and  Benbow,  and  the  conduct  of 
Benbow  thereat  was  not  admissible  either  la 
Justification  or  mitigation  of  the  assault  npon 
bim  by  defendant    Beese  t.  State,  80  Ala. 


624,  8  SoTitb.  818.    rindlBf  oo  «rror  In  tbe 
record,  the  Judgment  of  tbe  dty  oonct  will , 
be  affirmed. 

(m  Ala.  ta) 

RICE  et  al.  r.  BISBMAN  et  aL 
(Supreme  Covrt  of  Alabama.     Feb.  8,  1800.) 
FaADDOLBirr  Cohvbtakcbs— Eqnrrr— Plbadmo — 

DlSOOVEBT— PKATEB. 

1.  Under  C!ode,  t  818  (3644),  authorizing  eq- 
uity courts  to  entertain  a  bill  to  subject  to  a 
ereditor'a  claim  any  property  fraudulently  con- 
veyed by  a  debtor,  the  bill  need'  not  aver  the 
debtor'a  insolvency. 

2.  A  bill  to  BubJect  property  fraudulently 
conveyed,  and  attempted  thereby  to  be  placed 
beyond  a  creditor's  reach,  to  hia  debt,  is  not 
a  Dill  for  discovery. 

3.  A  bill  averring  that  at  an  assignee's  sale 
the  assignor's  clerk  bought  the  goods  ostensi- 
bly in  his  own  name,  with  his  own  money, 
when  In  fact  he  had  no  money,  but  that  the 
assignor  was  the  real  purchaser,  and  seeking 
to  subject  the  goods  to  complainant's  debts, 
need  not  allege  that  the  goods  were  bought 
with  the  assignor's  money. 

4.  Under  a  general  prayer  for  relief,  with  or 
without  a  special  prayer,  equity  will  award 
■nch  relief  as  is  consistent  with  the  case. 

Appeal  from  dty  court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Bill  by  Biseman  Bros.  &  Oo.  and  otliera 
agalnat  Sam  Rice  and  Sam  TTnm.  There 
was  a  Judgment  for  complalnanta,  and  de- 
fendants appeal.    Affirmed. 

It  waa  averred  in  the  bill  that  tbe  com- 
plainants Elseman  Bros.  &  Co.,  on  June  6, 
1895,  obtained  a  Judgment  at  law  against  the 
respondent  Bice  for  an  amount  due  on  ac- 
count for  goods  sold  and  delivered  by  them 
to  said  Rice;  that  on  this  Judgment  execution 
had  been  Issued  and  returned  "no  property 
found."  It  was  then  averred  that  the  re- 
spondent Rice  was  Indebted  to  the  complain- 
ant the  Werthelmer-SwartZ'Shoe  Company  for 
goods  sold  and  delivered  by  it  to  said  re- 
spondent, which  sum  was  due  and  unpaid. 
The  fourth  and  fifth  paragraphs  of  said  bill 
were  as  follows:  "(4)  That  said  respondent 
Rice  was  engaged  In  a  general  mercantile 
business  in  the  city  of  Montgomery,  Alabama, 
up  to  about  December  24,  1894;  that  while 
he  was  engaged  in  said  business  he  became 
Indebted  to  orators  for  goods  sold  and  deliv- 
ered him  for  the  amounts  and  in  the  manner 
set  forth  in  paragraphs  2  and  3  above;  ttiat 
on,  to  wit,  December  24,  1894,  said  respondent 
Rice  made  a  general  assignment  for  the  bene- 
fit of  his  creditors  to  one  Nathan  Gerson,  aa 
trustee;  that  said  assigned  business  yielded, 
upon  administration,  14  per  cent  net  dividend, 
which  was  paid  to  creditors;  that  said  Gerson 
as  trustee  disposed  of  the  stock  and  other 
assets  so  assigned  to  him  In  bulk  at  auction 
to  the  highest  cash  bidder;  toat  at  said  sale 
one  Sam  Trum  became  the  ostensible  pur- 
chaser thereof  for  an  amount  to  your  ora- 
tors unknown. 

"(6)  That  the  said  Tram  waa  a  derk  In  the 
employ  of  said  Rice  before  and  up  to  tbe  time 
of   said  assignment;    that   said    Trum   la    a 


Digitized  by 


Google 


Abu) 


BIOD  T.  EISEMAK. 


215 


brother-In-Iiw  of  said  Rice;  and  orators  are 
informed  and  believe,  and  upon  snch  informa- 
tion and  belief  charge  and  aver  that  tbe  Bald 
Sam  Trum  waa  without  visible  means  and 
that  be  bought  said  stock  at  said  assignment 
sale  In  bis  own  name  and  ostensibly  with  his 
own  money  and  for  his  own  benefit,  but  that 
in  fact  said  Rice  was  the  real  purchaser  of 
said  assigned  stock  and  the  sole  beneflciary 
of  said  purchase  operating  in  the  name  of 
said  Sam  Trum;  that  under  the  name  of 
Sam  Trum  the  said  Rice  has  been  and  still 
is,  in  fact,  operating  said  purchased  business 
for  his  own  benefit;  that  said  Bice  is  appar- 
ently and  ostensibly  a  derk  or  employ6  of 
said  Trum  but  is  In  reality  tbe  true  and  bona 
fide  owner  of  said  bnslness." 

The  bill  then  avers,  "that  in  the  manner 
and  by  the  means  above  set  forth  and  de- 
scribed, tbe  said  Sam  Rice  Is  withholding 
from  the  satisfaction  of  orators'  claims  as- 
sets that  ought  in  good  conscience  be  sub- 
jected to  the  payment  of  said  debts,  but  that 
orators  are  unable  to  legally  condemn  said 
assets  and  property  to  their  claims." 

The  prayer  of  tbe  bill  was  as  follows:  "Or- 
ators further  pray  that  your  honor  will  de- 
cree that  said  stock  and  business  operated 
and  managed  in  the  same  of  Sam  Trum,  as 
aforesaid,  be  declared  equitably  liable  to  the 
satisfaction  of  orators'  claims  against  said 
Sam  Rice;  orators  further  pray  for  such  other 
and  different  relief  as  may  to  your  honor 
seem  Just  and  equitable." 

The  respondents  moved  to  dismiss  the  bill 
for  the  want  of  equity,  and  also  demurred 
to  the  bill  upon  the  following  grounds:  (1) 
Said  bill  does  not  aver,  or  otherwise  show, 
that  said  Sam  Klce  has  no  other  property  than 
that  which,  It  avers,  is  in  the  name  of  said 
Sam  Trum.  (2)  Said  bill  shows  that  the  com- 
plainants have  a  complete  and  adequate  rem- 
edy at  law.  (3)  That  the  said  biU  is  In  the 
nature  of  s  bill  for  discovery,  and  is  not 
Bwom  to.  (4)  Said  bill  falls  to  aver  that 
said  goods  were  bought  with  money  belonging 
to  said  Rice.  (5)  That  the  prayer  of  said  bill 
fails  to  ask  for  any  definite  or  certain  relief. 
(6)  That  tbe  prayer  of  said  blU  falls  to  ask 
for  any  definite  or  certain  relief  against  any 
specific  property.  (7)  That  the  said  prayer 
fails  to  ask  for  a  receiver,  or  request  the  court 
to  condemn  said  goods  in  any  manner  known 
to  equity.    (8)  There  Is  no  equity  in  the  bllL 

On  the  submission  of  the  cause  on  tbe  mo- 
tions and  the  demurrers,  there  was  a  decree 
rendered  overruling  each  of  them,  and  from 
this  .decree  the  defendants  appeal  and  assign 
tbe  rendition  thereof  as  error. 

Graham  &  Steiner,  for  appellants.  0.  P. 
De  Yampert,  for  appellees. 

HABAIiSON,  J.  1.  Section  818  (3544)  of 
the  Code  enlarges  the  original  Jurisdiction  of 
conrts  of  equity,  so  that  a  creditor  at  large 
without  a  lien,  may  file  a  bill  In  chancery  to . 
discorer  or  to  fubject  to  the  payment  of  bis 


debt  any  property  which  has  bem  fratidulent- 
ly  transferred  or  conveyed  by  his  debtor. 
It  octends  the  Jurisdiction,  as  we  have  held, 
to  all  classes  of  transfers  or  conveyances 
which  offend  the  rights  of  creditors,  whether 
with  or  without  a  lien,  or  with  or  without 
a  Judgment,  notwithstanding  there  may  ex- 
ist legal  remedies  to  recover  the  debt,  and 
though  the  debtor  may  own  other  property 
sufficient  to  pay  his  debts.  It  is  unnecessary, 
therefore,  in  such  a  bill  to  aver  that  the  debt- 
or Is  Insolvent.  Carter  v.  Coleman,  82  Ala. 
177,  2  South.  354;  Dickson  v.  McLamey,  87 
Ala.  383,  389,  12  South.  398;  Lehman  v. 
Meyer,  67  Ala.  396;  Wooten  v.  Steele,  109 
Ala.  563,  19  South.  972. 

2.  The  bill  In  this  case,  filed  under  said 
section  818  (3644)  of  the  Code,  has  none  of 
tbe  features  of  a  bill  of  discovery,  such  as 
defendants  attribute  to  it,  but  protesting  it 
to  be  insufficient  as  such.  It  proceeds  upon 
the  other  provision  of  the  statute,  to  subject 
to  the  pajrment  of  the  demands  of  complain- 
ants, property  that  has  been  fraudulently  con- 
veyed and  attempted  to  be  placed  and  cov- 
ered by  snefa  transfer,  beyond  the  reach  of 
complainants.  Ihey  are  alleged  to  be,  each, 
creditors  of  defendant.  Rice,  for  goods  sold 
and  delivered  to  him,  one  of  them  liaving  re- 
duced bis  claim  against  said  defendant  to 
Judgment  in  the  circnlt  court,  the  date  and 
amount  of  which  is  stated,  and  the  claim  of 
the  other  Is  alleged  to  be  by  open  account, 
also  for  goods  and  merchandise  sold,  and  In  a 
sum  stated,  due  and  payable  on  the  1st  of 
March,  1895,  which  claims  are  alleged  to  re- 
main due  and  unpaid. 

If  the  facts  averred  In  the  fourth  and  fifth 
paragraphs  of  the  bill  are  true,  the  goods 
and  merchandise  sought  to  be  condemned 
for  the  payment  of  ctHnplainants'  demands 
belong  to  the  defendant.  Rice,  although  the 
legal  title  to  them  Is  in  the  name  of  defend- 
ant, Trum,  who  holds  them  for  the  use  and 
benefit  of  defendant.  Rice.  These  averments 
make  lYum,  a  fraudulent  assignee  of  the 
goods  from  Gerson,— the  trustee  In  the  deed 
of  assignment  to  bim  from  Rice,— the  money 
with  which  the  goods  were  purchased  by 
Trum  from  Gerson  having  been  furnished 
by  the  debtor,  Rice.  It  Is  not  permissible 
for  him,  through  the  instrumentality  of  Trum, 
to  hold  these  goods,  for  which  he  paid  the 
money,  and  thus  cover  them  from  the  reach 
of  his  creditors.  Tha  purchase  and  transfer, 
if  true  as  alleged,  Is  a  mere  device  to  defraud 
Rice's  creditors.  S<qulty  looks  through  and 
unveils  snch  an  alleged  device  and  manipula- 
tion of  them  for  Rice's  benefit,  and  will  pur- 
sue them  for  the  payment  of  his  creditors. 
Moog  V.  Farley,  79  Ala.  246;  Bank  v.  Ken- 
nedy, 81  Ala.  470,  8  South.  652. 

8.  The  prayer  is  altogether  sufficient  for 
the  purposes  In  hand.  It  is  specially  for  a  de- 
cree, "that  said  stock  and  business  operated 
and  managed  in  the  name  of  Sam  Trum,  as 
aforesaid,  be  dedared  equitably  liable  to 
the  oatlsf action  of  orators'   claims,  against 
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said  Sam  Rice,"  foDowed  by  a  prayer  for 
general  relief. 

When  there  Is  a  prayer  for  specific  relief, 
chancery  wlD  not  go  further  than  Its  general 
terms  require;  but  under  a  general  prayer 
for  relief,  with  or  without  a  special  prayer, 
the  court  will  award  such  relief  as  may  be 
made  out  or  is  consistent  with  the  case. 
Driver  v.  Fortner,  6  Port  (Ala.)  10;  Story, 
Eq.  PI.  SS  40-42. 

There  was  no  error  In  oTerroling  the  mo- 
tloD  to  dismiss  for  want  of  equity,  nor  in 
OTerrullng  the  demurrer  to  the  bilL 

Affirmed. 


(122  Ala.  SOT) 

TREADWELL  r.  TORBERT. 

(Supreme  Court  of  Alabama.     Feb.  9,  1899.) 

Equity— Dismissal  —  Laorbs  —  Appeal— Canobi<- 
LATioN  OF  Deeds — Okounds — Com- 
pounding Felont. 

1.  On  a  motion  to  dismiss  a  bill  for  want  of 
equity,  every  averment,  thougti  defective,  if 
capable  of  being  cured  by  amendment,  must 
be  talcen  as  true. 

2.  Where  one  commences  a  criminal  prosecu- 
tion against  another  on  a  false  charge,  with 
the  purpose  of  inducing  the  latter's  wife  to 
execute  a  deed,  and  the  wife,  on  representa- 
tions that  the  husband  committed  the  offense, 
executes  the  deed  to  secure  his  release,  she 
may  have  the  deed  canceled. 

8.  Where  one  prosecutes  another  criminally 
on  a  known  false  charge,  an  agreement  by 
him,  for  a  consideration,  to  desist  from  the 
prosecution,  does  not  constitute  the  offense  of 
componnding  a  felony. 

4.  Where  a  bill  is  dismissed  for  want  of  eq- 
uity, but  on  appeal  it  is  held  to  show  equity, 
and  defendant  seelis  an  afiSrmance  on  the 
ground  of  laches,  the  bill  will  be  treated  as 
amended,  so  as  to  relieve  complainant  from 
the  imputation  of  laches. 

5.  Wnere  a  bill  by  a  grantor  to  cancel  deed 
avers  that  he  is  in  possession,  and  avers  noth- 
ing to  show  that  he  ever  surrendered  posses- 
sion under  the  deed,  or  recognized  the  gran- 
tee's title,  he  cannot  be  charged  with  laches. 

Appeal  from  chancery  court,  Geneva  coun- 
ty; Jere  N.  Williams,  Chancellor. 

Bin  by  F.  O.  Treadwell  against  C.  0.  Tor- 
bert  for  cancellation  of  a  deed.  From  a  de- 
cree dismissing  tbe  bill  for  want  of  equity, 
complainant  appeals.    Reversed. 

W.  O.  MnlkQ',  for  appellant  Geo.  P.  Har- 
rison and  Morris  &  Carmlcbael.  for  appdlee. 

TYSON,  J.  The  bill  In  this  case  was  filed 
by  appellant  to  cancel  a  deed  executed  by 
her  to  the  appellee  on  tbe  27tb  day  of  June, 
1895,  as  a  cloud  npon  her  title  to  certain 
lands  of  which.  It  Is  averred,  she  Is  In  tbe 
possession.  The  chancellor  dismissed  the 
bill  for  want  of  equity,  and  It  Is  from  this 
decree  that  this  appeal  is  prosecuted.  The 
facts  averred  may  be  fairly  collated,  not- 
withstanding they  are  not  tersely  and  con- 
cisely stated,  as  follows:  That  the  defend- 
ant on  May  1,  1895,  commenced  a  criminal 
prosecution  against  the  husband  of  complain- 
ant for  obtaining  from  him  (800  under  false 
pretenseat  wblcb  was  wholly  unfounded  and 


fraudulent  and  for  the  purpose  of  procuring 
tbe  execution  of  this  deed;  that  before  and 
after  her  husband's  arrest  the  defendant  rep- 
resented to  her  that  her  husband  had  com- 
mitted the  said  offense,  and  that  he  was  lia- 
ble to  be  Imprisoned  therefor  In  the  peniten- 
tiary; and  that  it  would  be  necessary  for 
complainant  in  order  to  secure  his  release 
and  avoid  his  conviction  and  sentence,  to 
execute  tbe  deed  which  she  here  seeks  to 
have  canceled;  that  the  charge  brought  by 
defendant  against  her  husband  was  false, 
malicious,  and  "trumped  up";  and  that  de- 
fendant knew  it  to  be  false,  but  resorted  to 
It  for  the  purpose  of  inducing  complainant  to 
execute  the  said  deed;  and  that  there  was 
no  other  consideration  for  said  deed.  These 
facts  must  be  taken  as  true  on  the  motion  to 
dismiss  the  bill  for  want  of  equity,  and,  in- 
deed, every  averment  of  the  bill,  though  de- 
fective, but  capable  of  being  cured  by  am«id- 
ment  must  be  so  taken  and  treated.  They 
constitute  a  fraud  upon  complainant  against 
which  a  court  of  equity  wUl  grant  relief.  It 
would  be  unconscionable,  and  would  encour- 
age a  resort  to  dishonest  artifices  and  prac- 
tices to  acquire  property,  to  allow  the  de- 
fendant to  retain  the  fruits  of  this  transac- 
tion, obtained  under  the  circumstances  al- 
leged in  this  blU. 

The  record  contains  no  opinion  of  the 
chancdlor,  and  we  are  without  data,  by 
which  we  could  be  Informed  as  to  the  con- 
siderations that  influenced  him  in  reaching 
the  conclusion  that  the  bill  contained  no  eq- 
uity. Doubtless,  the  contention  was  Insist- 
ed upon  before  him  by  the  defendant  that  is 
here  relied  upon.  It  is  that  the  facts  averred 
show  that  the  real  consideration  of  tbe  deed 
was  the  compounding  of  a  felony.  How  de- 
fendant could  be  guilty  of  compounding  a. 
felony  by  taking  or  receiving  the  property 
conveyed  by  the  deed  to  compound  or  conceal 
such  felony,  or  to  abstain  from  any  prosecu- 
tion therefor.  If  complainant's  husband  luul 
committed  no  offense,  we  are  unable  to  per- 
ceive. Had  he  been  indicted  for  the  com- 
pounding of  a  felony  by  receiving  the  deed 
from  complainant  In  consideration  of  hla 
promise  to  conceal  or  to  abstain  from  a  pros- 
ecution of  her  husband.  It  would  have  been 
a  perfect  defense  to  have  shown  that  com- 
plainant's husband  was  not  guilty  of  obtain- 
ing the  money  by  false  pretenses,  that  the 
charge  and  prosecution  was  unfounded,  and 
could  not  have  been  successfully  maintained. 
It  would  be  a  non  sequitur  to  hold  that  de- 
fendant would  not  be  guilty  of  compoimdlng' 
a  fdony  under  the  facts  alleged  In  that  bill, 
but  that  complainant  should  be  denied  the 
right  to  prosecute  this  suit  because  she  shared 
In  the  guilt  of  an  illegal  and  Immoral  trans- 
action. It  follows  that  the  case  as  now  made 
by  this  bill  Is  clearly  distinguishable  from 
Treadwell  t.  Torbert  (Ala.)  24  South.  64,  and 
not  within  the  Influence  of  the  principles  tiiere- 
declared. 

The  contention  of  appdlee  that  the  decree- 
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dlsmlsalng  the  bOI  shoold  be  affirmed,  becanae 
It  appears  that  more  than  three  years  have 
elapsed  since  the  matters  complained  of  arose 
and  the  filing  of  the  bill.  Is  untenable.  Even 
If  this  doctrine  had  any  application  to  this 
<ase,  we  would  treat  the  bill  aa  amended,  so 
as  to  relieve  the  complainant  of  the  imputa- 
tion of  laches.  But  It  is  distinctly  arrared 
that  she  is  In  the  possession  of  the  lands,  and, 
for  aught  that  appears,  has  never  surrendered 
the  possession  to  defendant  under  the  deed, 
or  recognized  his  claim  or  title  to  them.  Stale- 
nees  or  laches  is  founded  npoa  acquiescence  in 
the  assertion  of  adverse  rights,  and  unreason- 
able delay  on  complainant's  part  In  not  aa- 
aerting  her  own,  to  the  prejudice  of  the  ad- 
verse party.  Pom.  Bq.  Jur.  |  419;  12  Am.  & 
Eng.  Knc.  Law,  533;  3  Brick.  Dig.  p.  366.  I 
463. 

There  are  some  amendable  defects  in  the 
bin,  which  can  be  cured,  but  they  furnished  no 
ground  for  its  dismissal  on  the  motion.  The 
decree  must  be  reversed,  and  the  cause  re- 
manded.  Reversed  and  remanded. 


<ia  Ala.  SU) 

BATBS  v.   OBOWELU 
{Supreme  Coart  of  Alabama.    Jan.  81.  1809.) 

DBTmUK— JCDOMEHT— R«8  JODIOATA— CoSDlTrOK- 
AL  8AI.B — FaBOI.  BvidBNCB — liOBTaAOBS — UsURT 

— DerBNSB— B<)uiTT  —  Rbmbdt   at  Law  — Cait. 
OBiXATioK  or  Instkuuents— Evidence. 

1.  Plaintifl,  desiring  to  purchase  a  horse,  ap- 
plied to  defendant  for  a  loan,  which  he<  de- 
clined to  make,  but  himself  purchased  the 
hotae.  and  delivered  him  to  plaintiS  under  a 
conditional  contract  of  sale  at  a  greatly  ad- 
vanced price,  which  agreement  plaintiff  alleged 
was  a  mere  cover  for  usury,  and  in  fact  in- 
tended as  a  mortgage.  Plaintiff  having  broken 
the  conditions  of  the  contract,  defendant  re- 
covered the  horse  from  him  in  detinue.  BM, 
that  the  judgment  in  that  action  was  not  res 
Judicata  of  plaintiff's  suit  in  equity  to  cancel 
the  contract,  etc.,  since  the  facts  alleged  by 
plaintiS  could  not  have  been  proved  as  a  de- 
fense at  law  to  the  action  of  detinue. 

2.  Parol  evidence  cannot  be  Introduced  in  a 
court  of  law  to  show  that  an  instrument  on 
ita  face  a  conditional  sale  of  personal  property 
was  in  fact  intended  aa  a  mortgage. 

8.  The  defense  of  usury  cannot  be  pleaded 
at  law  to  an  action  of  detinue  based  on  a  con- 
tract which,  on  its  face,  is  a  conditional  sale. 

4.  Where  property  was  transferred  by  a  con- 
tract on  its  face  a  conditional  sale,  which  plain- 
tiff alleged  was  in  fact  a  mortgage,  made  as  a 
cover  for  usury,  and  the  creditor,  who  had  re- 
taken the  proper^  for  breach  of  condition,  re- 
fused to  deliver  ft  after  payment  of  the  loan 
with  legal  interest,  plaintiff^s  only  remedy  is 
in  equity  to  cancel  the  contract  and  recover 
the  property. 

5.  Plaintiff  alleged  that,  desiring  to  purchase 
a.  horse  from  a  third  person,  the  price  of 
whidi  was  $50,  he  applied  to  defendant  for 
a  loan  of  that  amonnt,  which  be  refused,  but 
himself  purchased  the  horse,  and  sold  it  to 
plaintiff  by  a  contract  on  its  face  a  conditional 
sale  for  $125;  that  such  transaction  was  in 
fact  but  a  usurious  loan,  and  that  the  condi- 
tional contract  of  sale  was  in  fact  a  mortgage. 
Defendant  admitted  that  he  sold  the  horse  to 
plaintiff  for  $125,  to  be  paid  in  weekly  install- 
ments. The  contract  also  included  other  per- 
sonal property  which  belonged  to  plaintiff,  and 
bis  witnesses  testified  that  the  transaction  waa 


a  loan.  HM,  that  a  decree  A>r  plaintiff  can- 
celing the  contract  and  ordering  delivery  of 
the  horse  to  him.  he  having  paid  defendant 
$50,  with  legal  interest  thereon,  was  supported 
by  the  evidence. 

Appeal  from  city  court  of  Birmingham; 
William  W.  Wilkerson,  Judge. 

Bill  by  Allen  Crowell  against  George  B. 
Bates  to  cancel  a  contract  and  recover  poe- 
session  of  property.  From  a  decree  for  Qpm- 
plalnant,  defendant  appeals.     Affirmed. 

The  averments  of  the  bill  substantially  are 
that  complainant,  desiring  to  purchase  a  horae 
belonging  to  the  Heldt-Nelson  Coal  &  Lumber 
Company,  and  it  having  agreed  to  sell  him  to 
complainant  for  the  snm  of  $60,  which  was  a 
reasonable  value,  and  complainant  being  very 
indigent,  and  without  means  to  obtain  the 
money  for  that  purpose,  applied  to  the  defend- 
ant. Bates,  and  informed  him  of  the  above 
t&cta,  and  asked  him  for  a  loan  of  the  money 
to  buy  said  horse;  that  said  Bates,  in  reply 
to  said  request,  and  for  the  purpose  of  evading 
the  statutes  against  usury,  stated  to  complain- 
ant that  be  (Bates)  would  buy  the  horse  for 
said  sum  of  $50,  and  sell  him  to  complainant 
for  $120;  that  complainant,  being  unable  to 
raise  the  money  otherwise,  agreed  to  and  did 
accept  said  proposition;  that  said  Bates  there- 
upon purchased  said  horse  from  the  said 
Heidt-Nelson  Coal  &  Lumber  Company  at  and 
for  the  sum  of  $50,  and  complainant,  pur- 
suant to  his  agreement  with  Bates,  executed 
and  delivered  to  Bates  a  contract,  a  copy  of 
which  is  attached  to  the  bill  as  Exhibit  A.  and 
received  the  horse  from  Bates.  The  bill  .fur- 
ther avers  that  at  the  time  of  making  said 
original  agreement  said  Bates  was  well  aware 
of  the  Indigent  condition  of  complainant,  and 
knew  that  said  horse  waa  not  worth  more  than 
the  sum  of  $50,  and  it  was  the  Intention  of 
both  parties  to  said  transaction  to  violate  the 
laws  against  nsury,  and  that  said  contract  is 
in  fact  usurious,  and  said  Bates  is  not,  and 
never  was,  entitied  to  receive  upon  the  con- 
tract more  than  the  said  sum  of  $50  and  the 
lawful  interest  thereon.  The  bill  also  states 
that,  pnrsuant  to  said  agreement,  complainant 
paid  to  said  Bates,  on  said  contract,  the  said 
sum  of  $50,  and  the  lawful  interest  there<m. 
The  bill  further  avers  that  Bates  afterwards 
took  possession  of  said  horse,  claiming  him 
under  said  contract,  is  still  In  the  possession 
of  him,  and  has  refused,  on  the  demand  of 
complainant,  to  surrender  said  horse  to  com- 
plainant. The  bill  further  avers  that  said 
transaction  was  hi  fact  a  loan  by  Bates  to 
complainant  of  the  sum  of  $50;  and  the  ad- 
ditional $70,  which  complainant,  by  said  con- 
tract, promised  to  pay  to  Bates,  was  so  much 
usury  for  the  loan  and  forbearance  of  the  $50, 
and  both  were  so  Intended  by  complainant 
and  Bates  at  the  time  of  the  transaction;  and 
that  said  agreement  was  Intended  by  both  the 
parties  thereto  only  as  a  security  for  the  pay- 
ment of  the  said  $120,  and  was  put  in  its  ex- 
isting form  for  the  purpose  and  with  the  In- 
tent to  evade  the  statute  against  usury.    The 
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complainant  gabmlts  himself  to  the  Jurisdic- 
tion of  the  court,  and  formally  offers  to  do 
equity.  The  prayer  of  the  bill  Is  for  the  can- 
cellation of  the  contract,  and  that  the  horse 
be  delivered  to  complainant. 

The  contract,  which  is  made  a  part  of  the 
bill  as  Bxbibit  A,  Is  as  follows:  "Geo.  B. 
Bates,  of  the  first  part,  and  Allen  Crowell, 
of  the  second  part,  agree  as  follows:  Said 
Get).  B.  Bates  agrees  to  fnmlab  said  party  of 
the  second  part  one  black  horse  (two  white 
hind  feet)  named  Pat  one  single-horse  dray, 
and  one  set  of  harness,  of  the  agreed  value  of 

one  hundred  and  twenty  dollars  and  

cents,  upon  the  following  conditions,  which 
are  to  be  strictly  complied  with  by  the  party 
of  the  second  part:  (1)  Said  properly  so 
fumlBhed  to  be  used  and  kept  at  the  residence 
of  the  party  of  the  second  part,  and  it  is  not 
to  be  removed  therefrom  without  the  written 
consent  of  the  said  Geo.  B.  Bates.  (2)  The 
title  to  said  property  is  to  remain  and  continue 
in  the  said  Geo.  B.  Bates  until  he  makes  said 
party  of  the  second  part  a  written  title  to  the 
same;  and,  until  said  title  Is  made,  said  party 
of  the  second  part  holds  possession  of  said 
property  in  trust  for  said  Geo.  B.  Bates.  (8) 
Said  party  of  the  second  part  is  to  pay  the 

sum  of  six  dollars  and cents  on  Saturday 

of  each  week  for  twenty  weeks,  as  rent  for 
said  property,  to  said  Geo.  B.  Bates,  at  his 

place  of  business  at .     And  if  said  party 

of  the  second  part  falls  tn  any  way  to  pay  said 
rent  when  the  same  becomes  due  as  afore- 
said, then  said  Geo.  B.  Bates  or  his  assigns 
may  take  possession  of  said  property  by  enter- 
ing any  premises  of  mine,  or  to  which  I  may 
have  access,  and  the  said  Geo.  B.  Bates  is  to 
retain  the  amounts  so  paid  for  rent  for  and 
during  the  time  said  property  has  been  in  his 
possessicm.  (4)  If  said  party  of  the  second 
part  pays  the  sum  agreed  upon  for  each  and 
every  week  as  agreed  above,  then  said  Geo. 
B.  Bates  obligates  and  binds  himself  to  make 
said  party  of  the  second  part  a  written  title  to 
■aid  property.  But  said  Geo.  B.  Bates  is  not 
to  make  any  title  or  lose  or  waive  any  right 
to  said  property,  unless  said  payments  are 
made  as  above  stipulated;  time  being  here 
made  the  essence  of  this  contract  And  said 
party  of  the  second  part  hereby  acknowledges 
the  receipt  of  said  property  above  described, 
and  agrees  to  hold  the  same  upon  the  terms 
above  stated.  Said  party  of  the  second  part 
further  agrees  and  binds  himself  to  keep  said 
property  in  good  order  and  repair,  and  not  to 
abuse  same,  and  to  comply  with  each  and 
every  one  of  the  stipulations  above  named, 
or,  in  default  thereof,  to  deliver  said  property 
upon  demand  without  any  trouble,  expense, 
or  delay  being  given  to  said  Geo.  B.  Bates  or 
his  assigns.  Any  violation  of  this  agreement 
shall  be  ccmsidered  as  a  conversion  of  said 
property.  Said  party  of  the  second  part  fui^ 
ther  agrees  that  he  will  not  attempt  to  mort- 
gage, incumber,  or  in  any  way  convey  said 
property  until  he  gets  a  title  to  the  same,  as 
he  does  not  own  the  same  until  that  time. 


And  the  said  party  of  tlte  second  part  fnrOier 
agrees  to  pay  all  attorney's  fees  or  ezpenaea 
of  ctrflectlon  bi  default  ot  payment  of  any  of 
the  above  amounts;  and  to  secure  the  pay- 
ments above  promised  to  be  paid  as  rent,  the 
said  party  of  the  second  part  b»eby  waives 
all  his  right  to  claim  any  exemption  under 
the  constitution  and  laws  of  the  state  of 
Alabama  or  any  other  state  in  the  United 
States." 

The  respondent  moved  to  dismiss  the  bill 
for  the  want  of  equity,  and  also  demurred  to 
It  upon  the  ground  that  the  averments  did  not 
state  a  ground  for  equitable  relief.  This  de- 
murrer was  overruled.  Thereupon  the  de- 
fendant filed  his  answer  to  the  bill,  in  which 
he  set  up  that  the  horse  was  purchased  by  him 
from  the  Heidt-Nelson  Goal  &  Lumber  Com- 
pany for  the  sum  of  $50,  and  that  he  sold  the 
horse  to  the  complainant  as  evidenced  by  the 
contract  made  an  exhibit  to  the  bill,  and  copied 
above;  that  this  transaction  with  the  com- 
plainant was  an  absolute  sale,  and  was  not  in- 
tended as  a  mortgage,  and  that  he  refused  to 
lend  the  complainant  the  money  necessary  to 
purchase  the  horse,  but,  that  after  having  pur- 
chased It  himself,  he  entered  into  a  separate 
transaction  for  the  absolnte  sale  to  complain- 
ant as  evidenced  by  said  contract  There  was 
also  included  in  this  answer  a  special  plea,  the 
substance  of  which  is  stated  in  the  ophilon. 
The  complainant  interposed  a  demurrer  to  this 
plea  upon  the  ground  that  the  facts  set  forth 
therein  constituted  no  answer  to  the  complain- 
ant's bill,  and,  without  any  objection  being 
made  to  this  mode  of  contesting  the  sufficiency 
of  the  plea,  the  demurrer  was  sustained.  The 
cause  was  submitted  in  behalf  of  the  com- 
plainant upon  the  bill  and  exhibits  thereof, 
and  the  depositions  of  A.  0.  Howse,  one  of 
the  attorneys  for  complainant,  0.  0.  Heidt  and 
A.  W.  Nelson,  of  Heidt-Nelson  Coal  &  Lumber 
Company,  together  with  the  exhibits  thereto; 
all  of  which  testimony  substantiated  the  aver- 
ments of  the  bilL  In  behalf  of  the  defendant 
the  cause  was  submitted  upon  the  answer  and 
the  depositions  of  the  defendant  and  one 
Grlmsley,  and  the  exhibits  thereto,  and  the 
testimony  of  these  two  witnesses  tended  to 
show  that  the  transaction  between  the  defend- 
ant and  the  complainant  was  an  absolute  sale. 
On  the  fipal  submission  of  the  cause  a  decree- 
was  rendered  granting  the  complainant  the 
relief  prayed  for.  From  this  decree  the  de- 
fendant appeals,  and  assigns  the  rendition 
thereof  as  error. 

John  H.  Miller,  for  appellant  White  M 
Howze,  for  appellee. 

DOWDELL,  3.  A  motion  to  dismiss  the  bill 
for  want  of  equity,  as  also  a  demurrer  going 
to  the  equity  of  the  bill,  was  overruled  by  the 
court  below.  The  defendant  then  answered 
the  bill,  and  also  filed  a  plea  thereto,  setting 
up  in  said  plea,  as  res  adjudicata  of  the  mat- 
ters complained  of  in  complainant's  bill,  a 
Judgment  In  a  detinue  action  in  the  circuit 
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court,  wherein  the  defendant  had  recorered 
of  the  complainant  the  horse  in  Question  under 
the  contract  Btxhiblt  A,  A  demorrer  was  sus- 
tained by  the  court  to  this  plea,  no  objection 
being  made  as  to  this  mode  of  testing  the  suf- 
ficiency of  the  plea.  The  plea  failed  to  show 
that  complainant  here,  who  was  defendant  in 
the  detinue  suit,  had  or  could  hare  had  the 
benefit  of  the  matters  set  up  in  his  bill  aa  a  de- 
fense in  said  suit,  and  for  that  reason  the 
plea  was  insufflcient,  if  fw  no  other.  It  ia 
plain  from  the  averments  of  the  plea  that  the 
defendant  here,  and  plaintiff  In  the  detinue  ac- 
tion, recovered  Judgment  for  the  horse  in  that 
action  on  the  strength  of  his  title  under  the 
contract,  which  is  here  set  out  as  Exhibit  A 
in  complainant's  biU.  This  contract,  as  appar- 
ent on  Its  face,  was  a  conditional  sale,  and, 
standing  alone,  was  bound  to  be  so  h^  and 
construed  in  a  court  of  law.  Warren  v.  Ud- 
dell,  110  Ala.  232,  20  Soutn.  80;  Iron  Works 
▼.  Smith,  98  Ala.  614,  13  South.  K2S;  Sumner 
T.  Woods,  67  Ala.  139;  Turner  v.  WllUnstm, 
72  Ala.  361.  Nor  was  it  competent  in  a  court 
at  law  to  show  by  parol  evidence  that  it  was 
Intended  by  the  parties  to  be  a  mortgage.  It 
is  not  permissible,  in  a  court  of  law,  to  vary 
the  terms  of  a  written  c(Mitract  by  parol  evi- 
drace.  1  Bricic  Dig.  p.  SOS,  t  866;  Bragg  v. 
Massie's  Adm'r,  38  Ala.  89;  Jones  v.  Trar 
wick's  Adm'r,  31  Ala.  253.  It  is  only  by  reap 
son  at  the  statute  that  the  defense  of  usury 
can  be  set  up  in  an  action  of  detinue  under 
a  mortgage.  The  provisions  of  the  statute  do 
not  extend  to  cases  where  the  action  in  det- 
Jnne  Is  based  upon  a  titie  under  a  condition- 
al sale.  If  the  contract,  which  on  its  face 
was  a  conditional  sale,  was  in  tact,  aa  aver- 
red in  complainant's  bill,  a  mortgage  or  se- 
cnrHy  for  a  loan,  and  the  transaction  was 
osorlons,  the  complainant's  only  means  of 
relief  against  the  usury  was  by  bill  in  equity 
to  redeem,  (Bering  to  pay  principal  and  legal 
Interest:  or  if,  as  in  the  present  case,  the 
loan  and  legal  interest  thereon  had  been  paid 
to  the  creditor,  then  by  bill  for  cancellation 
of  the  contract  and  recovery  of  the  mort- 
gaged property.  The  Jurisdiction  of  cliancery 
for  the  cancellation  of  contracts  is  an  old 
and  well-established  doctrine.  3  Pom.  Eq. 
Jur.  (2d  Bd.)  I  1377,  and  antiiorities  cited  in 
note. 

The  defendant,  in  his  answer,  admits  that 
he  sold  the  horse  to  the  complainant  at  and 
foe  the  price  of  $120,  to  be  paid  in  weeUy 
Installments  of  $6  a  weetc  The  contract 
Bzhiblt  A  embraces  a  wagon  and  set  of  liar- 
ness.-  The  only  reference  in  the  testimony 
to  this  property  Is  to  it  as  being  the  property 
of  the  complainant,  Crowell,  and  this  circum- 
stance tends  to  show  that  the  contract  was 
something  more  than  a  conditional  sale  of 
the  horse.  The  testim<«y  of  the  witnesses 
for  the  complainant  is  to  the  effect  that  the 
transaction  was  a  loan,  and,  when  tak.ea  in 
connection  with  the  drcumstances  attending 
the  transaction,  the  weight  of  the  evidence 
sustains  the  decree  of  the  dty  court  on  the 


tacts.  We  And  no  enor  In  <li«  record,  and 
the  decree  of  the  court  below  must  be  af- 
firmed, 


(123  A.Ia.  629) 
LUCAS  T.  SOUTHERN  BY.  CO. 
(Supreme  Court  of  Alabama.     Feb.  8,  1899.) 

BAILBOADS — ColfTBACm  —  AOBNOT  —  BviDBNoa  — 
Hakmlbss  Erkor. 

1.  An  averment  that  plaintiff  contracted  with 
a  railway  companv  for  the  transportation  of 
the  corpse  of  fiis  Infant  is  not  supported  by 
proof  tnat  he  furnished  the  moDey_  to  another, 
who  acted  as  his  agent  in  purchasing  the  tick- 
ets, where  neither  the  agency  nor  the  fact  that 
the  agent  was  using  plaintiff's  money  ia  dis- 
closed to  the  company. 

2.  The  refusal  of  the  filing  of  an  amended 
count  is  harmless  error  where,  from  the  evi- 
dence, plaintiff  is  not  entitied  to  recovery  un- 
der its  allegations. 

Appeal  from  circuit  court,  Bibb  county; 
John  Moore,  Judge. 

Action  by  James  Lucas  against  the  South- 
em  Railway  Company.  Upon  the  introduction 
of  all  the  evidence,  the  court,  at  the  request  of 
the  defendant,  gave  the  general  afiirmative 
charge  in  Its  behalf,  and  to  the  giving  of  this 
cliarge  the  plaintiff  duly  excepted.  There 
were  verdict  and  Judgment  for  the  defendant 
The  plaintiff  appeals,  and  assigns  as  error  the 
rulings  of  the  trial  court  to  which  exceptions 
were  reserved.     Affirmed. 

J.  M.  McMaster  and  W.  S.  Cary,  for  appel- 
lant Smith  &  Weatb«tly  and  Edward  S.  Ly- 
man, for  appellee. 

TYSON,  J.  The  complaint  in  this  case  avers 
that  plaintiff  contracted  with  defendant  to 
transport  and  deliver  the  corpse  of  liis  infant 
child  from  Blocton,  Ala.,  to  Aldridge,  Ala., 
both  being  stations  on  the  defendant's  line  of 
road;  that  he  paid  the  price  of  transportation 
cbarged,  and  defendant  accepted  said  corpse 
for  transportation;  that  the  contract  of  af- 
freightment was  effectuated  by  the  purchase  of 
a  passenger  ticket  for  said  corpse;  that  defend- 
ant negllgentiy  and  carelessly  failed  to  carry 
the  said  body  to  Aldridge,  Imt  left  it  at  a  sta- 
tion some  six  miles  distant  from  Aldridge. 
The  complaint  further  avers  that  in  conse- 
quence of  this  negligence,  the  funeral  of  said 
infant  was  delayed,  and  plaintiff  was  "sorely 
vexed  and  harassed,  and  suffered  great  mental 
pain  and  anguish,  and  was  compelled  to  pro- 
long his  stay  from  his  business,  to  wit  two 
days,  to  Ids  special  damage,"  etc.  The  undis- 
puted evidence,  as  shown  by  the  record,  is 
that  one  O.  B.  Lucas,  a  kinsman  of  the  plain- 
tiff, was  in  charge  of  the  corpse,  and  purchased 
tlie  tickets  for  its  transportation  and  the  trans- 
portation of  three  other  persons,  the  plaintiff 
being  one  of  them,  who  were  accompanying 
the  remains.  The  record  afBrmatively  dis- 
closes that  plaintiff  was  not  present  when  the 
ticliEets  were  purchased,  and  never  ttad  them  in 
bis  possession;  ttiat  O.  B.  Lucas  delivered  all 
the  tickets  to  the  conductor  of  the  train,  tell- 
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Ing  him  that  one  was  for  the  corpee,  which 
was  put  In  the  caboose  of  the  mixed  train,  and 
transferred  at  Gumee  Junction  to  the  baggage 
car  of  the  regular  passenger  train;  and,  fur- 
ther, that  the  only  Information  Imparted  by  O. 
B.  Lucas  to  defendant's  agent  when  he  pur- 
chased the  tickets  was  that  one  of  them  was 
for  a  "corpse,"  which  ticket  the  agent  Iden- 
tified by  writing  the  word  "corpse"  upon  It 
The  evidence  further  shows  that  plaintiff  gave 
the  money  to  O.  B.  Lucas  to  pay  for  all  the 
tickets  purchased  by  blm,  and  O.  B.  Lncas  tes- 
tified that  he  was  acting  for  the  plaintiff  In  the 
purchase  of  the  tickets;  but  It  Is  nowhere 
shown  that  this  was  disclosed  or  known  to  the 
agent  when  he  sold  the  tickets.  On  the  con- 
trary, the  agent  testified  that  he  did  not  know 
that  the  "corpse"  was  the  body  of  plaintiff's 
child;  that  there  were  three  families  by  the 
name  of  Lucas  living  in  Blocton,  and  that  he 
knew  that  an  Infant  In  one  of  these  families 
had  died,  but  did  not  know  which  one;  that 
he  was  not  told  it  was  a  child  of  plaintiff,  and 
he  only  knew  the  plaintiff  by  sight. 

We  have  only  stated  the  evidence  bearing 
upon  the  point  as  to  whether  or  not  it  supports 
the  allegations  of  the  complaint  that  there  was 
a  contract  between  the  plaintiff  and  defendant, 
aa  alleged,  foe  the  transportation  of  the 
"corpse."  It  will  be  observed  that  the  con- 
tract was  made  by  O.  B.  Lucas  with  defend- 
ant's agent,  who  says  that  plaintiff  gave  him 
the  money  to  purchase  the  tickets,  and  that  he 
was  acting  for  the  plaintiff  In  the  transaction, 
but  that  he  did  not  dldclose  his  agency,  or  the 
fact  that  he  was  using  plaintiff's  money  in  pay- 
ing for  It  The  case  of  Kennon  v.  Telegraph 
Co.,  92  Ala.  399,  9  South.  200,  waa  a  suit  by 
the  sendee  of  a  telegraphic  message  against 
the  telegraph  company  for  the  failure  to  deliv- 
er a  telegram  within  a  reasonable  time  from 
Its  sending.  The  contention  of  the  telegraph 
company  was  that  it  made  no  contract  with 
the  sendee,  and  therefore  It  was  not  liable. 
Justice  McClellan,  In  delivering  the  opinion  of 
the  court,  said:  "As  we  construe  the  amended 
counts  of  the  complaint,  they  each  sufficiently 
aver  that  the  plaintiffs,  through  their  agents 
in  New  Tork,  made  a  contract  with  the  de- 
fendant to  transmit  a  message  from  the  agents 
to  thehr  principals  at  Salem,  Alabama,  with  dil- 
igence and  dispatch,  for  a  reward  then  and 
there  paid  by  the  agents  for  the  principals,  and 
subsequently  repaid  by  the  latter  to  the  former; 
and  that  the  defendant  violated  said  contract 
In  that  it  mlssent  the  message,  and  failed  to 
transmit  and  deliver  it  to  plaintiffs  for  several 
days  after  it  received  the  same  for  transmis- 
sion, and  should  have  transmitted  and  delivered 
it  On  the  contract  thus  alleged,  these  plain- 
tiffs may  sue,  and.  If  the  evidence  develops  that 
they  toere  discJosed  to  tlie  telegraph  company 
a»  the  principals  in  the  oontraot,  they  may  re- 
cover against  the  defendant."  To  the  same 
effect  is  the  cases  of  Daughtery  v.  Telegraph 
Co.,  76  Ala.  168;  Telegraph  Co.  v.  Wilson,  83 
Ala.  82,  9  South.  414;  Wells,  Fargo  &  Co.'s 
Express  v.  Fuller  (Tex.  Civ.  App.)  23  S.  W. 


412;  Railway  Co.  ▼.  Denny  (Tex.  Olv.  A]k>.) 
24  S.  W.  317.  It  la  true  that  none  of  these 
cases  decide  the  converse  of  the  proposition 
above  quoted  and  Italicized,  but  it  necessarily 
follows  that  it  is  bound  to  be  correct  So, 
then,  we  feel  constrained  to  hold  that  plaintlflT 
has  failed  to  prove  this  averment  of  his  com- 
plaint, and  cannot  recover. 

The  second  count  offered  by  way  of  amend- 
ment contains  the  same  averment  as  to  the 
making  of  the  contract  for  transportation,  and, 
if  there  wtu  error  in  the  action  of  the  court 
In  not  i)ermlttlng  it  to  be  filed,  it  was  withont 
injury  to  the  plaintiff. 

The  other  assignments  of  error  relate  to  the 
exclusion  of  testimony,  which  in  no  way  at' 
feet  the  question  decided  by  us,  and  it  is  un- 
necessary to  consider  them.  The  affirmative 
charge  was  properly  given  for  the  defendant 
Judgment  affirmed. 


022  Ala.  249) 
MOBILE  &  O.  R.  CO.  v.  HESTEB.t 

(Supreme  Court  of  Alabama.    Jan.  18,  1890.) 

RAILBOADa— CoKDBHKATIOy  OF  LAKD— DaMAOBS— 
InSTRUOTIONS— JUDOMBNT. 

1.  An  instruction  In  a  condemnation  of  land 
by  a  railway  company  that  the  possibility  of 
the  destruction  by  fire  of  houses  on  the  land 
cannot  be  made  the  basis  for  damages  is  proi>- 
erly  refused,  since  it  impresses  the  jury  that 
the  liability  of  the  improvements  to  fire  in  the 
future  from  the  operation  of  the  railroad  can- 
not be  considered  in  determining  the  present 
value  of  the  remaining  property. 

2.  The  court's  reference  in  its  general  charge, 
in  a  condemnation  proceeding,  to  decisions  of 
another  state  illustrative  of  the  general  princi- 
ples of  law  governing  juries  in  the  ascertain- 
ment of  compensation  in  such  cases,  is  not  re- 
versible error,  where  the  jury  is  not  misled  to 
appellant's  prejudice. 

3.  Under  Code,  S  1719  (3212).  providing 
that,  on  the  rendition  of  a  verdict  in  a  con- 
demnation proceeding,  the  court  must  order  a 
condemnation  in  pursuance  thereof,  on  pay- 
ment of  the  compensation  assessed,  it  Is  im- 
proper to  render  a  moneyed  judgment  and  or- 
der execution  thereon. 

Appeal  from  circuit  court,  Tuscaloosa  coun- 
ty; 8.  H.  Sprott  Judge. 

The  proceedings  in  this  case  were  Instituted 
by  the  appellant  the  Mobile  &  Ohio  Railroad 
Company,  filing  a  petition  addressed  to  the 
probate  judge  of  Tuscaloosa  county  asking  for 
the  condemnation  of  a  right  of  way  through 
the  lands  of  the  appellee,  William  Hester. 

On  the  hearing  of  the  application,  there  was 
a  decree  of  condemnation  and  commissioners 
appointed  to  assess  the  damages.  Upon  the 
report  of  the  commissioners,  the  probate  court 
rendered  a  final  decree  assessing  the  damages 
of  the  respondent  at  |750.  From  this  decree 
the  petitioner  appealed  to  the  circuit  court. 
In  the  circuit  court  the  question  at  issue  wa3 
the  amount  of  damages  that  should  be  allow- 
ed the  respondent  for  the  right  of  way  sought 
to  be  condemned,  and  the  facts  in  reference 
thereto,  so  far  as  are  necessary  to  an  under- 

1  Rehearing  denied  February  8,  1899. 
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standing  of  the  decision  on  tbe  present  appeal, 
are  sufficiently  stated  in  the  opinion. 

The  bill  of  exceptions  recites  that:  "Aa  a 
part  of  his  oral  and  general  charge  to  the  Jnry, 
the  court  adopted  as  a  part  of  such  charge 
and  read  to  the  Jury  extracts  from  the  opinion 
rendered  by  the  supreme  court  of  New  Hamp- 
shire in  the  case  of  Adden  t.  Railroad  Ck>.,  66 
N.  H.  413,"  and  that  to  the  reading  of  each  o: 
such  extracts  the  Mobile  &  Ohio  Railroad  Com- 
pany separately  objected  and  excepted. 

The  petitioner  requested  the  court  to  give 
to  the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
glre  each  of  them  as  asked:  (3)  "The  com- 
pensation allowed  for  right  of  way  should  be 
direct  and  proximate  and  not  remote  and  con- 
tingent, upon  circumstances  which  may  or 
may  not  transphre.  The  possibility  of  the  fu- 
ture destruction  of  buildings  or  like  Improve- 
ments  by  fires  Is  a  field  of  Inquiry  so  remote 
and  contingent  as  to  be  without  and  beyond 
any  range  of  damages  known  to  the  law  in 
this  case."  (4)  "Mere  prospective  damages 
from  fires  which  may  occur  during  the  future 
operation  of  the  railroad  are  not  proper  ele- 
ments of  damages  for  consideration  by  the 
jnry  in  this  case."  (6)  "The  court  charges 
the  Jury  tliat  in  estimating  damages  In  this 
case  they  have  only  to  determme  the  difference 
in  value  of  the  defendant's  plantaUon  before 
and  since  the  appropriation  of  the  right  of  way 
by  the  plaintiff,  and  they  may  not  consider  any 
remote  damages  for  fires  that  may  be  here- 
after occasioned  by  the  operation  of  plaintiff's 
rallnwd." 

The  verdict  of  the  Jury  was  as  follows: 
"We  the  Jnry  find  the  Issue  for  the  defendant 
for  damages  to  plantation  and  assess  the  dam- 
ages at  one  thousand  dollars."  Upon  this  ver- 
dict the  court  entered  the  following  Judgment, 
after  setting  out  said  verdict:  "It  is  therefore 
considered  by  the  court,  and  It  Is  the  Judgment 
of  the  court,  that  the  defendant  have,  and  re- 
cover of  the  plaintiff  In  the  sum  of  one  thou- 
sand dollars,  the  damages  assessed  by  the 
Jury,  together  with  the  costs  In  this  behalf  ex- 
pended, for  which  let  execution  issue,"  etc. 

The  petitioner  appeals,  and  assigns  as  er- 
ror the  several  rulings  of  the  trial  court  to 
which  exceptions  were  reserved.    Reversed. 

EL  li.  Bussen  and  Fltis  &  Fltts,  for  appel- 
lant   Henry  B.  Foster,  for  appellee. 

HARATaON,  J.  The  measure  of  damages 
in  cases  of  this  diaracter,  as  established  In 
this  court,  sustained  by  many  decisions  else- 
where and  text  writers  la,  the  value  of  the 
land  when  taken  by  the  railroad  company  be- 
fore any  Injury  thereto  resulting  from  the  con- 
striction of  the  road,  and  the  injury  or  dim- 
inution in  the  value  thereby  caused  to  the 
remaining  and  contiguous  lands,  with  interest 
on  the  sum  thus  ascertained.  Jones  v.  Asso- 
ciation, 70  Ala.  227;  Bank  v.  Thompson  (Ala.) 
22  South.  668;  Lyon  v.  RaUway  Co.,  42  Wis. 
553;  MobUe  &  O.  B.  Co.  v.  Postal  TeL  Cable 


Co.  (Ala.)  24  South.  408;  S  ElUott,  &  B.  {  995; 
6  Am.  &  Eng.  Enc.  Law,  667. 

In  arriving  at  this  difference  in  value  of  the 
land  before  and  after  the  taking,  when  a  part 
only  is  taken,  various  elements  of  damage 
are  to  be  considered,  such  as  the  diflBculty  of 
access  and  of  communication  between  the  dif- 
ferent parts;  the  expense  of  constructing  cross- 
ings; the  interference  with  the  drainage  of 
the  land,  or  the  fiow  of  surface  water,  or  with 
the  water  supply;  the  Injury  to  grass  and 
crops;  cost  of  fencing  rendered  necessary  for 
the  reasonable  use  and  enjoyment  of  the  re- 
mainder; danger  of  fire  from  passing  engines 
and  the  like.  For  Illustrative  Instances  of 
matters  to  be  considered  In  estimating  these 
damages,  see  Mills,  Km.  Dom.  {  163;  Lewis, 
Em.  Dom.  H  496-499;  8  Elliott,  B.  B.  ff  90C, 
090,  1127.  As  for  damage  from  fire,  Mr. 
Lewis  lays  down  the  rule,  consonant  with 
reason  and  authority  to  be,  that  "when  a  part 
of  a  tract  is  taken  for  railroad  purposes,  dan- 
ger from  fire  to  buildings,  fences,  timber  or 
crops  upon  the  remainder,  in  so  far  as  it  de- 
predates the  value  of  the  property,  may  prop- 
erty be  considered.  It  is  immaterial  that  the 
railroad  company  la  made  absolutely  liable  for 
all  losses  by  fire  which  originated  from  the 
operation  of  the  road,  whether  they  result 
from  negligence  or  otherwise.  Such  a  liabil- 
ity would  doubUess  render  the  depreciation  In 
value  less  than  In  cases  where  the  company 
was  liable  only  for  fires  resulting  from  negli- 
gence. It  Is  to  be  borne  In  mind  that  com- 
pensation is  not  to  be  given  for  Increased  ex- 
posure to  fire,  nor  for  Increased  Insurance 
rates,  nor  from  probable  losses  by  fire  In  the 
future  for  which  no  recovery  can  be  had,  but 
simply  from  depreciation  in  the  value  of  the 
property  by  reason  of  the  danger  from  fire. 
The  evidence 'should,  tberofore,  be  limited  to 
showing  all  the  facts  in  rogard  to  the  situa- 
tion of  the  property  and  Improvements  rel- 
atively to  the  railroad  and  perhaps  to  show- 
ing the  distance  from  the  road  to  which  the 
danger  extends.  Evidence  of  actual  damages 
by  fire  before  the  assessment  of  damages 
should  be  excluded."  Lewis,  Em.  Dom.  S  497. 
The  present  value  of  buildings  for  residence 
or  other  farm  purposes,  common  experience 
teaches  is  diminished  by  the  effect  of  constant 
liability  to  fire  on  account  of  their  proximity 
to  a  railroad,  and  as  to  such  matters,  the 
Jnry  may  consult  their  own  knowledge  and 
experience  in  arriving  at  a  correct  verdict,  as 
to  the  deterioration  in  value  of  the  portion  of 
the  land  not  taken.  Roeenbaum  v.  State,  38 
Ala.  356;  Weaver  v.  Shropshire,  42  Ala.  230, 
233;    Mills,  Em.  Dom.  S  154. 

In  some  cases,  it  has  been  held,  that  it  Is 
Incumbent  on  one  who  claims  damage  on  this 
ground,  to  show  that  the  company's  track  ran 
so  near  the  buildings  "as  to  cause  Imminent 
and  appreciable  danger  by  fire."  1  Redf.  R. 
R.  (5th  Ed.)  {  74,  note  11;  6  Am.  &  Eng.  Enc. 
Law,  660.  "A  broader  view,"  says  Mr.  Ran- 
dolph, "is  taken  in  decisions  which  do  not  In- 
sist upon  the  Imminence  of  the  risk,  but  slm- 
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ply  require  evidence  ot  the  depreclatloa  on 
account  of  It"  Rand.  Em.  Dom.  i  259.  He 
collates  the  decisions  pro  and  con. 

In  the  case  hefore  us,  witnesses  were  ex- 
amined as  to  the  damages  the  owner  sustain- 
ed to  the  remainder  of  his  lands  in  conse- 
quence of  the  running  of  the  railroad  through 
them.  It  ran  through  his  settlement  on  the 
farm,  dividing  the  buildings,  leaving  some 
of  them  on  one  and  some  on  the  other  side 
of  the  track.  The  witnesses  examined  on  the 
subject  gave  different  estimates  of  the  dam- 
ages, and  those  who  testified  on  the  subject 
also  differed  as  to  the  i»oxlmlty  of  the  build- 
ings to  the  railroad  track.  One  of  them  tes- 
tified that  the  road  ran  between  the  dwelling 
and  the  bam,  about  200  feet  from  the  bam, 
and  about  200  or  300  feet  from  the  house. 
Another,  that  the  track  ran  about  250  feet 
from  the  dwelling,  and  the  barn  was  about 
50  feet  from  the  right  of  way.  Another,  that 
there  were  some  cabins  on  or  near  the  right 
of  way.  Another  still  deposed,  that  it  ran  in 
the  neighborhood  of  150  feet  from  the  house, 
and  yet  another  that  the  bam  was  about  70 
or  80  feet  from  the  right  of  way,  and  that 
there  was  a  double  cabin  between  the  house 
and  right  of  way.  The  owner,  William  Hes- 
ter, testified  that  the  right  of  way  ran  about 
125  feet  from  the  dwelling  and  IS  feet  from 
the  bam;  that  he  had  measured  the  distance 
of  the  bam  from  the  right  of  way,  but  had 
not  measured  the  distance  therefrom  to  the 
dwelling,  and  that  the  bam  was  a  very  fine 
one,  and  to  build  one  like  It  would  cost  about 
$1,500. 

The  court  at  the  request  of  the  owner  ot 
the  land,  the  appellee  here,  charged  the  Jury 
in  substance,  that  in  measuring  the  damages 
it  was  propter  to  take  into  consideration  the 
matters  affecting  the  market  value  of  the 
property  appropriated;  that  matters  of  mere 
fancy,  cmijecture  or  the  like,  should  be  strict- 
ly excluded  from  consideration;  that  the  rule 
for  measuring  damages  in  the  case  was,  that 
the  owner  was  entitled  to  the  difference  be- 
tween the  market  value  of  the  whole  of  the 
plantati(Hi  bisected,  before  the  taking,  and 
the  market  value  of  all  that  remained  to  him 
after  the  taking,  unlnfiuenced  by  any  general 
rise  in  value  due  to  the  erection  of  the  im- 
provement, and  likewise  uninfluenced  by  any 
prospective  accidents  which  might  in  the  fu- 
ture befall  his  premises,  by  reason  of  the  op- 
eration of  the  improvement  thereon;  that 
fires,  such  as  might  be  hereafter  occasioned 
by  the  operation  of  the  railroad,  should  not 
be  considered  by  the  jury,  further  than  the 
IwsslbUity  of  such  fires  affected  the  present 
value  of  the  property  of  the  owner.  These 
charges  appear  not  to  have  been  excepted  to 
by  the  railroad  company.  They  certainly 
contain  no  error  of  which  it  can  complain. 
We  have  referred  to  them  in  elucidation  ot 
other  charges  to  which  it  did  except,  and 
assigns  as  error. 

The  charges  numbered  3,  4  and  5  request- 
ed by  defendant,  assert  about  the  same  prop- 


osition In  different  forms,— that  the  possibili- 
ty of  the  destruction  of  the  houses  on  the 
owner's  land  In  the  future,  could  not  be  made 
the  basis  for  allowing  damages  therefor,  in 
this  condemnation  proceeding.  The  court  had 
Just  charged  the  Jury  very  correctly,  that  the 
possibility  of  fires  might  be  considered  as  af- 
fecting the  present  value  of  the  property,  and 
not  in  themselves  to  be  considered  as  dam- 
ages to  be  now  allowed.  These  charges  were 
calculated  to  mislead  the  Jury  and  impress 
them,  that  the  liability  of  the  Improvements 
to  fire  in  the  future,  from  the  operation  ot 
the  defendant's  railroad,  could  not  be  con- 
sidered, even  in  determining  the  present  val- 
le  of  the  property  remaining  after  that  taken 
ly  the  railroad,  and  were  in  contravention 
of  the  charge  just  given  the  Jury  by  the 
court  on  that  subject 

The  extracts  from  the  decision  of  the  New 
Hampshire  court  read  by  the  court  to  the 
Jury  in  its  general  charge,  were  designed  as 
merely  illustrative  of  the  general  principles 
of  law  governing  Juries  in  the  ascertainment 
of  compensation  in  such  cases.  If  they  refer- 
red to  elements  of  compensation  not  In  this 
case,  and  were  to  that  extent  abstract  or  cal- 
culated to  mislead,  we  would  not  reverse  on 
that  account  it  is  apparent  that  the  Jury 
were  not  misled  by  them  to  the  prejudice  of 
the  appellant  3  Brick.  Dig.  p.  113,  §|  106, 
107. 

The  Judgment  rendered  was  not  such  a 
one  as  is  authorized  in  proceedings  of  this 
character.  It  was  never  within  the  contem- 
plation of  the  statute  that  a  moneyed  Judg- 
mait  should  be  rendered,  as  in  debt  or  as- 
sumpsit as  was  here  done,  on  which  an  exe- 
cution should  issue.  The  verdict  of  the  Jury 
should  be  recorded,  and  an  order  of  condem- 
nation entered  in  pursuance  thereof  upon  the 
paynient  of  the  sum  ascertained  and  assessed 
by  the  verdict  or  the  deposit  thereof  in  court 
for  the  defendant,  which  shall  vest  in  the 
applicant  the  easement  proposed  to  be  ao 
quired  for  the  uses  and  purposes  stated  in  the 
application,  and  for  no  other  uses  or  pur- 
poses. Code,  §g  1719,  17a  (3212,  3216).  The 
applicant  has  the  option  to  pay  the  assess- 
ment at  any  time  within  six  months  there- 
after, or  in  case  an  appeal  is  taken,  within 
six  months  after  the  appeal  is  determined; 
but  if  he  fails  to  pay  the  same  within  sucti 
time,  the  assessment  no  longer  binds  the 
owner,  and  the  rights  of  the  applicant  there- 
under shall  determine.  Code,  (  1722  (3218); 
Commissioners'  Court  v.  Street,  116  Ala.  28, 
22  South.  629. 

The  verdict  of  Qie  Jury  was  in  proper  form, 
and  authorized  a  Judgment  to  be  rendered 
thereon  in  accordance  with  the  statute.  The 
court  having  rendered  an  erroneous  Judgment 
on  this  verdict,  the  same  wUl  be  reversed  and 
set  aside;  and  a  proper  Judgment  will  be 
here  rendered  on  the  verdict— such  a  Judg- 
ment as  the  court  below  should  have  render- 
ed thereon. 

Reversed  and  rendered. 
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BROWNE  T.  CITY  OF  MOBILE. 

(Snpi«me  Court  of  Alabama.     Feb.  1,  1899.) 

PlBADIKO  —  DkICCRRBH  —  ASAVUOSKENT  —  ClTT 

Chaktbr  —  CoNSTHncTioK  —  Ukconstitutional 
CuLusE— EPFBcr— Obdinaxob— LiOEHsa  of  Vb- 

HlCIJtS— ViOLiTIOK— VaUDITT. 

1.  Demurrer  to  the  orl^nal  complaint  is 
abandoned  oaless  reinterposed  to  the  amended 
complaint. 

2.  Under  a  cit7  charter  providing  that  "a  Te- 
liicle  license  may  be  impoeed  in  addition  to  a 
business  license,  provided  that  such  license 
shall  only  apply  to  Tehicles  used  in  the  trans- 
portation o(  goods,  wares,  and  merchandise, 
and  vehides  used  tor  hire  at  the  public 
stands,"  an  ordinance  was  authorized  imposing 
a  license  on  "drays,  wagons,  and  vehicles  used 
in  the  transportation  of  goods  and  merchan- 
dise, and  Tehicles  used  for  hire  at  the  public 
stands." 

3.  Under  an  ordinance  requiring  a  license  for 
Tehicles  used  in  the  transportation  of  goods 
and  merchandise,  an  averment  that  defendant 
violated  the  same  by  using  a  Tehicle  on  the 
streets  of  the  city  for  the  transportation  of 
goods  and  merchandise,  and  which  was  kept 
and  nsed  by  him  for  the  business  of  transpor- 
tation of  goods  and  merchandise  without  pro- 
curing a  license  therefor,  as  required  by  such 
ordinance,  which  was  also  set  oat,  is  sumcient. 

4.  An  ordinance  requiring  a  license  of  $7.60 
for  all  Tehicles  used  in  transporting  goods  and 
merchandise  in  a  city,  whether  used  for  hire 
or  not,  is  not  nnreasonable. 

5.  A  dty  charter  provided  that  every  third 
year  after  the  first  Monday  in  March  a  mayor, 
a  recorder,  etc.,  shonld  be  elected  for  tiiree 
years;  s^d  recorder  to  be  learned  in  the  law, 
and  a  practicing  attorney  at  the  time  of  his 
election.  HM  that,  while  the  latter  clanse 
was  unconstitutional,  as  a  violation  of  Const, 
art.  1,  i  2,  investing  all  citisens  of  the  state 
with  equal  civil  and  political  rights,  yet,  since 
such  clause  might  be  striclcen  ont  without  im- 
pairing the  remaining  valid  provisions,  the  entire 
section  was  not  thereby  invalidated. 

Appeal  from  city  court  of  Mobile;  O.  3. 
Semmes,  Judge. 

Action  by  the  dty  of  Mol)ile  against  W.  F. 
Browne.  From  a  Jadgmrat  for  plalntUC,  de- 
fendant appeals.    Affirmed. 

In  the  complaint  the  plalntiir  claimed  of 
tlie  defendant  the  otim  of  $10  aa  a  penalty 
for  the  violation  of  an  ordinance  of  the  city 
of  Mobile.  The  ordinance  which  waa  alleged 
to  have  been  filed  was  aet  ont  In  the  com- 
plaint, and  waa  an  ordinance  to  fix  the  rate 
of  licenses  for  the  year  commencing  March 
15,  1897.  Section  1  required  «ach  person, 
film,  association,  or  corporation  trading  or 
carrying  on  any  businees,  trade,  or  profes- 
sion, by  agents  or  otherwise,  within  the  lim- 
its of  the  city  of  Mobile,  to  pay  a  Ucenss  as 
In  said  ordinance  fixed.  Sections  2  and  7, 
applicable  to  the  boslnesa  of  the  defendant; 
and  which  Tvere  also  set  out  In  the  complaint, 
-were  as  follows:  "Sec.  2.  Drays,  wagons, 
and  Yehides  nsed  In  the  transportation  of 
goods  and  merchandise,  and  vehicles  used  for 
liire  at  the  public  stands,— $7.60."  "Sea  7. 
Be  It  farther  ordained,  that  each  and  every 
license  In  this  ordinance  declared  is  dne  and 
payable  on  the  seTenteenth  day  of  March, 
U97,  and  tbe  tax  collector  win  proceed  to 


collect  the  same.  Whenever  any  person  Aall 
fail  or  refuse,  after  publication  of  this  or- 
dinance, to  obtain  a  license  nnder  the  provi- 
sions of  the  same,  he  shall  be  fined  in  such 
sum  as  the  recorder  may  impose,  not  exceed- 
ing fifty  dollars,  nor  less  than  fire  dollars, 
for  each  day's  failure  to  obtain  such  license." 
After  Betting  ont  these  sections  of  the  or- 
dinance, the  complaint  alleges  that  said  or- 
dinance was  published  In  the  Mobile  Daily 
Register,  a  newspaper  of  the  city  of  Mobile, 
on  March  18,  1897.  The  complaint  further 
alleges  that  on  the  3d  day  of  May,  1897,  and 
also  vrithln  30  days  of  said  May  3,  1897,  said 
defendant,  W.  F.  Browne,  violated  said  or- 
dinance by  using  a  vehicle  upon  the  streets 
of  the  city  of  Mobile  for  the  transportation 
of  goods  and  merchandise,  without  procuring 
a  license  therefor,  as  required  by  said  or- 
dinance. Complaint  also  alleges  that  for  the 
violation  of  said  ordinance  by  said  defendant 
the  recorder  of  said  city,  on  th^  6th  day  of 
May,  1897,  duly  and  lawfully  Imposed  on 
said  defendant  a  fine  of  $10,  whereby  the  de- 
fendant became  and  is  liable  to  pay  the  said 
sum  of  $10.  To  this  complaint  the  defendant 
demurred  upon  the  following  grounds:  "First. 
The  act  of  the  General  Assembly  creating  the 
office  of  recorder  of  the  city  of  Mobile  Is  un- 
constitutional, illegal,  and  void,  because  (1) 
said  act  by  Its  terms,  disqualifies  and  ex- 
cludes from  eligibility  to  said  office  of  record- 
er all  citizens,  and  qualified  electors  of  the 
state  of  Alabama  residing  in  the  city  of  Mo- 
bile, except  practicing  attorneys;  (2)  said  act 
denies  to  the  citizens  and  qualified  electors  of 
the  state  of  Alabama  residing  in  the  city  of 
Mobile  equal  civil  and  political  rights;  and 
(3)  said  act  prescribes  and  makes  an  educa- 
tional qualification  for  said  ofilce  of  recorder 
of  the  city  of  Mobile.  Second.  For  further 
cause  of  demurrer  defendant  says  that  the  or- 
dinance of  the  city  of  Mobile  set  out  in  said 
complaint  Is  Illegal,  nnanthorlzed,  and  void. 
Third.  For  further  cause  of  demurrer  defend- 
ant says:  (1)  Said  complaint  falls  to  allege 
that  the  defendant  was  engaged  In  carrying 
on  the  business  of  using  a  vehicle  upon  the 
streets  of  the  dty  of  Mobile  for  the  transpor- 
tation of  goods,  wares,  and  merchandise 
without  procuring  a  license  therefor,  as  re- 
quired by  said  ordinance.  (2)  Said  complaint 
falls  to  allege  that  defendant  was  engaged 
In  using  said  vehicle  in  the  transportation  of 
goods,  wares,  and  merchandise  for  profit,  or 
with  the  purpose  to  derive  a  profit  there- 
from." Upon  consideration  of  the  demurrers 
to  the  complaint,  the  court  overruled  the  first 
and  second  causes  of  demurrer,  and  sustain- 
ed the  third.  Thereupon  the  plalntifr  filed  an 
amended  complaint  which  waa  substantially 
the  same  as  the  original  complaint,  except 
that  it  alleged  more  fully  that  the  defendant, 
Browne,  violated  the  ordinance  In  question 
"by  using  a  vehicle  upon  the  streets  of  the 
city  of  Mobile  for  the  transportation  of  goods 
and  merchandise,  and  which  said  vehicle  was 
kept  and  used  by  said  W.  F.  Browne  In  the 
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business  of  transporting  goods  and  merchan- 
dise, without  procuring  a  license  therefor  as 
required  by  said  ordinance."  To  the  amend- 
ed complaint  the  defendant  demurred  upon 
the  following  ground:  "First  Said  amended 
complaint  falls  to  allege  that  defendant  was 
engaged  in  carrying  on  the  business  of  using 
a  vehicle  upon  the  streets  of  the  city  of  Mo- 
bile in  the  transportation  of  goods,  wares, 
and  merchandise,  without  procuring  a  license 
therefor,  as  required  by  said  ordinance." 
This  demurrer  was  overruled. 

The  cause  was  tried  upon  the  following 
facts,  which  were  agreed  to  by  the  parties: 
"The  defendant  Is  engaged  in  the  business  of 
selling  butter  in  the  city  of  Mobile,  and  has 
paid  to  said  city  a  license  tax  of  $15  for  the 
privilege  of  doing  said  business  In  said  city; 
said  license  being  paid  under  the  license  or- 
dinance of  said  city  adopted  by  the  general 
council,  and  approved  by  the  mayor  on  the 
17th  day  of  March,  1897.  The  defendant 
uses  a  small  wagon  to  deliver  butter  to  such 
I>er8ons  as  may  purchase  the  same  of  him. 
The  wagon  Is  used  exclusively  in  carrying  the 
butter  from  his  place  of  business  to  the  resi- 
dence or  places  of  business  of  the  customers, 
and  said  wagon  used  the  public  streets  of  the 
city  of  Mobile  for  that  purpose,  after  the  IStb 
day  of  March,  1897,  and  was  so  using  the 
streets  on  May  3, 1897.  Defendant  makes  no 
charge  against  the  customer  for  the  use  of 
the  wagon,  and  derives  no  profit  from  its 
use.  Defendant  sells  bntter  to  those  who 
receive  it  at  his  place  of  business  at  the  same 
price  at  which  he  sells  it  to  those  to  whom 
he  drivers  it  with  said  wagon.  It  is  the  cus- 
tom of  the  merchants  of  the  dty  of  Mobile  to 
deliver  goods,  wares,  and  merchandise  pur- 
chased of  them  to  the  customer  at  his  resi- 
dence, or  such  other  place  as  he  may  desig- 
nate, without  additional  charge.  Other  per- 
sons engaged  in  the  business  of  selling  butter 
in  said  city,  and  competing  with  defendant 
for  such  trade  and  patronage,  use  wagons 
to  deliver  the  butter  sold,  and  make  no  charge 
for  the  same;  the  city  of  Mobile,  however, 
demanding  the  same  vehicle  license  of  them. 
The  use  of  said  wagon  is  an  item  of  expense 
to  defendant  in  the  conduct  of  his  business. 
The  license  ordinance  hereto  attached  is  a 
true  copy  of  the  ordinance  now  of  force  in 
said  city,  and  Is  the  ordinance  under  which 
said  city  proceeds  in  this  case  against  de- 
fendant, and  said  ordinance  was  published  in 
the  Mobile  Dally  Register,  a  newspaper  pub- 
lished In  the  city  of  Mobile,  on  March  18, 
1897,  and  is  hereby  made  a  part  of  this 
agreed  statement  of  facts.  The  value  of  the 
wagon  is  $30.  The  amount  of  the  license,  in- 
cluding the  brass  tag  to  be  placed  on  the 
wagon,  demanded  of  the  defendant,  is  $7.75. 
The  cost  of  issuing  the  license  does  not  exceed 
25  cents.  The  license  demanded  of  the  de- 
fendant is,  when  collected,  not  applied  to 
any  particular  purpose,  but  is  paid  Into  the 
general  city  fund,  and  is  applied,  together 
with  collections  from  other  sourcesi  to  gen- 


eral municipal  purposes."  The  ordinance  r»> 
f erred  to  In  the  agreed  statement  of  facts  was 
set  out  at  length,  but  the  only  three  sections 
applicable  to  the  facts  of  this  case  are  those 
contained  in  the  complaint  as  above  set  out 

The  court  charged  the  jury,  at  the  request 
of  the  plalntUf,  "That  under  the  agreed  state 
of  facts  they  would  find  for  the  plaintlft."  To 
the  giving  of  this  charge  the  defendant  duly 
excepted,  and  also  excepted  to  the  court's  re- 
fusal to  give  the  general  afiJrmative  charge  In 
his  behalf.  There  were  verdict  and  Judg- 
ment for  the  plaintiff.  On  this  appeal  by  the 
defendant  he  makes  five  assignments  of  error. 
The  first  and  second  are  based,  respectivdy, 
upon  the  overruling  of  the  first  and  second 
demurrers  to  the  origfaial  complaint  The  third 
assignment  of  error  was  based  upon  the  over* 
ruling  of  the  demurrer  to  the  amended  com- 
plaint The  fourth  and  fifth  are  based,  re- 
spectively, on  the  giving  of  the  afflrmative 
charge  requested  by  the  plaintiff,  and  the  re- 
fusal to  give  the  affirmative  charge  requested 
by  the  defendant 

Mcintosh  &  Rich,  for  appellant  B.  B. 
Boone,  for  appellee. 

SHARPS,  J.  AXUt  the  donnrrer  to  Ibe 
original  complaint  filed  hi  the  city  court  was 
sustained,  there  was  filed  what  purported  to 
be  an  amended  complaint  setting  out  the 
cause  of  action  in  full,  which  was  apparently 
Intended  as,  and  which  was  treated  in  the 
subsequent  proceedings  as,  a  substitute  for  the 
original  complaint  This  was  demurred  to  as 
the  amended  complaint  upon  the  single  ground 
that  "said  amended  complaint  fails  to  allege 
that  defendant  was  engaged  in  carrying  on  the 
business  of  using  a  vehicle  upon  the  streets  of 
the  city  of  Mobile  in  the  transportation  of 
goods,  wares,  and  merchandise  without  pro- 
curing a  license  therefor,  as  required  by  said 
ordinance."  The  filing  of  the  amended  com- 
plaint was  an  abandonment  of  the' original, 
and  the  failure  to  relnterpose  to  the  new  com- 
plaint the  demurrer  which  was  filed  to  the 
original  was  an  abandonment  of  such  demur- 
rer. This  disposes  of  the  first  and  second  as- 
signments of  error. 

The  charter  of  the  dty  of  Mobile  provides 
that  "a  vehlde  license  may  be  Imposed  in 
addition  to  a  business  license,  provided  that 
such  license  shall  only  apply  to  vehicles  used 
In  the  transportation  of  goods,  wares  and 
merchandise  and  vehides  used  for  hire  at  the 
public  stands."  Acts  1886-87,  p.  574.  The 
ordinance  averred  In  the  complaint  is  an  exor- 
cise of  the  power  so  conferred  by  the  charter 
to  impose  a  tax  for  the  privilege  of  using  the 
dass  of  vehicles  named,  whether  the  use  con- 
stitutes the  prindpal  business  of  the  persons 
so  using  them,  or  Is  only  an  adjunct  to  such 
business.  The  averments  of  the  complaint 
were  sufficient  to  bring  the  ordinance  within 
the  authority  of  the  charter,  and  also  sufficient 
to  bring  the  vehicle,  and  its  use  by  the  de- 
fendant within  the  class  requh«d  by  the  ordi- 
nance to  be  licensed,  and  the  demurrer  to  the 
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amended  complaint  waa,  therefore,  properly 
OTerruled. 

It  la  inalsted  under  the  laat  assignment  of 
error  that  the  ordinance  la  unreasonable,  and 
alao  that  It  provides  double  and  unequal  taxa- 
tion. The  tax  Imposed  la  upon  the  person, 
and  not  upon  the  vehicle  Itaelf.  In  that  re- 
spect the  provision  In  question.  If  It  stood  alone 
as  It  appears  In  the  schedule,  might  be  am- 
blgfuoas;  but,  considered  In  connection  with 
the  body  of  the  ordinance,  and  with  the  grant 
of  power  In  the  charter.  It  plainly  appears  as  a 
tax  for  the  exercise  of  a  privilege.  The  city 
la  reqnlred  to  maintain  Ita  streets.  The  use 
of  vehicles  upon  them  tends  to  their  detriment, 
and  is  a  use  not  common  to  all  the  citizens, 
nierefore  the  municipal  government  may  rea- 
sonably require  those  so  deriving  a  special 
benefit  from  the  streets  to  pay  reasonably  tac 
the  privilege.  Kentz  v.  City  of  Mobile  (Ala.) 
24  South.  962;  Oartside  v.  City  of  Bast  St. 
lioois,  48  HI.  47;  Davis  t.  Petrlnovlch,  112 
Ala.  660,  21  South.  844.  While  the  tax  would 
seem  more  equitable  If  It  were  graduated  with 
respect  to  the  character  of  the  vehicle,  yet  we 
cannot  say  that  it  Is  unreasonable  in  amount 
or  otherwise,  and  with  the  policy  of  the  enact- 
ment we  have  nothing  to  do. 

The  question  argued  in  the  brlefto,  and  which 
alao  was  am>arently  intended  to  be  raised  by 
the  last  assignment  of  error,  as  to  the  validity 
of  that  part  of  the  charter  act  creating  the 
office  of  recorder,  was  recently  considered  in 
the  case  of  Kentz  v.  City  of  Mobile,  supra. 
We  hold  to  the  opinion  there  rendered,  which 
was  to  the  effect  that,  eligibility  to  the  office 
of  recorder  being  not  restricted  by  the  con- 
stitution to  persons  learned  in  the  hiw,  and  in 
view  of  the  constitutional  guaranty  of  equal 
<dTiI  and  political  tights  to  citizens  of  the  state, 
the  legislature  was  without  power  to  enact 
that  "said  recorder  shall  be  learned  in  the  law. 
and  a  practicing  attorney,  at  the  time  of  his 
election,"  but  that  the  invalid  clause  can  and 
most  be  alone  rejected,  leaving  the  remainder 
at  the  act  unimpaired.  Finding  no  error  In 
the  record,  the  Judgment  of  the  city  court  will 
be  affirmed. 


(U2  Ala.  630) 

WILSON  et  al.  v.  ALSTON. 

(Supreme  Court  of  Alabama.     Feb.  11,  1899.) 

Dbcds—  Hbibs — PmcBAsa  —  Dbscbnt  —  Roli  ih 
Sbsiabt's  Cask— Estoppel— Rbticw 

— A88IOSHBNTS  OV  ErROK. 

1.  In  the  absence  of  other  words  in  a  con- 
veyance showing  that  grantees  were  to  take 
by  purchase  under  a  grant  to  one  and  the 
heirs  of  his  body,  such  heirs  do  not  take  Joint- 
ly with  the  ancestor,  but  by  descent. 

2.  A  deed  to  one,  "and  to  the  heirs  of  her 
body  after  her  death"  (these  words  not  being 
controlled  by  other  words  in  the  deed),  is  such 
a  grant  as  would,  at  common  law,  have  fallen 
within  the  rule  In  Shelley's  Case,  and,  being 
made  subsequent  to  the  statute  abolishing  that 
mie  (Code,  |  10251,  is  governed  by  that  statute; 
and  therefore  such  deed  operates  to  convey  to 
the  first  taker  only  a  life  estate,  at  the  termina- 
tion of  which  those  who  are  heirs  of  the  body 
of  the  II  Fe  tenant  take  the  remainder  by  purchase 
tn  fee  simple. 

2e»Sa-U 


8.  One  attempting  to  eonvey  aa  cstata  ia 
land  is  estopped  to  set  up  a  prior  outstanding 
title  in  another. 

4.  Where  there  is  no  severance  In  an  assign- 
ment of  error,  it  mnst  be  prejudicial  to  ail  who 
join  therein,  in  order  to  be  available  to  re- 
verse the  decree. 

Appeal  from  circuit  court,  Bfbb  county; 
John  Moore,  Judge. 

E^jectment  by  Samuel  F.  Alston  against  W. 
3.  Wilson  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal    Affirmed. 

The  record  shows  that  all  the  defendants 
except  W.  J.  Wilson  filed  the  plea  of  not 
guilty,  and  it  does  not  appear  that  there 
was  any  plea  filed  by  said  W.  J.  Wilson.  The 
material  facts  in  the  case  are  aa  follows:  On 
the  5th  of  March,  1874,  James  Hill  and  Nancy 
Hill,  his  wife,  executed  a  deed  of  conveyance 
of  certain  lands  In  Bibb  county  to  their  daugh- 
ter, Grace  E.  Wilson,  "and  to  the  heirs  of  her 
body  after  her  death."  This  deed  waa  filed 
in  Uie  probate  office  of  Bibb  county,  for  record, 
on  the  5th  day  of  April,  1874.  At  the  time 
of  the  execution  of  this  deed,  Grace  B.  Wllsmi, 
the  grantee  named,  was  the  wife  of  W.  J. 
Wilson,  and  the  mother  of  two  or  three 
children,  and  several  children  were  bom  to 
her  afterwards.  In  1885,  Grace  E.  Wilson 
died,  leaving  surviving  her  five  children,  who 
are  defendants  in  this  suit  At  the  time  of 
said  conveyance,  the  grantee,  Grace  E.  WU- 
son,  went  into  possession,  and  with  her  fam- 
ily occupied  and  resided  on  said  land  until  her 
death;  and  her  husband  and  her  children,  de- 
fendants, have  ever  since  resided  on  and  occu- 
pied said  lands.  After  the  death  of  Grace  B. 
Wilson,  to  wit,  on  the  27th  day  of  ApiU,  1894, 
her  husband,  W.  J.  Wilson,  executed  a  mort- 
gage to  Samuel  F.  Alston  to  secure  a  personal 
debt  of  his  at  that  time  created  for  purchase 
of  mules,  conveying  therein  said  lands  in  this 
action  sued  for;  being  a  part  of  the  lauds  con- 
veyed by  Grace  E.  Wilson's  father  to  her  by 
deed,  as  above  recited.  In  default  of  pay- 
ment, Alston  foreclosed  said  mortgage,  sold 
and  executed  a  deed  to  said  land  to  one  A.  D. 
Mellln  on  the  14th  day  of  February,  1895,  for 
consideration  of  $10,  signhtg  the  said  deed  of 
conveyance,  "W.  J.  Wilson,  by  S.  F.  Alston, 
Atty.  in  Pact,"  and  "Samuel  F.  Alston,  Mort- 
gagee," and  on  the  same  day,  and  for  the 
same  consideration,  said  A.  D.  Mellln  convey- 
ed said  land  so  bought  by  him  to  said  Samuel 
F.  Alston.  Samuel  F.  Alston  Institutes  this 
suit  against  W.  J.  Wilson  and  the  children  of 
W.  J.  Wilson  and  Grace  B.  Wilson  to  recover 
said  lands,  and  damages  for  the  detention  of 
them.  On  the  trial,  as  appears  from  the  bUI 
of  exceptions,  the  plaintiff  introduced  in  evi- 
dence the  mortgage  executed  by  W.  J.  Wilson 
to  him,  the  deed  which  was  executed  by  him  to 
Mellln  at  the  time  of  the  foreclosure,  and  the 
deed  from  Mellln  back  to  him.  He  also  intro- 
duced in  evidence  a  deed  from  James  and 
Nancy  HIU  to  W.  J.  Wilson,  dated  July  31, 
1874,  the  only  recital  In  the  bill  of  exceptions 
as  to  this  deed  being  as  follows:  "The  plain- 
tiff then  Introduced  a  deed  from  James  HUl 
and  wife,  Nancy  Hill,  to  W.  J.  Wilson,  dated 
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the  Slst  Joly,  1874,  to  wit,  containing  the 
same  description  as  In  the  deed  to  Grace  E. 
WUaon,  of  date  March  6,  1874."  The  defend- 
ant otTered  to  Introduce  In  evidence  the  deed 
from  James  and  Nancy  Hill  to  Grace  B.  Wil- 
son, which  was  dated  March  S,  1874.  To  the 
introduction  of  this  deed  In  evidence  the  plain- 
tiff objected  upon  the  following  grounds:  "(1) 
That  It  shows  It  has  been  altered;  (2)  be- 
cause it  does  not  sofficlentiy  describe  the  land 
in  this  suit;  (3)  because  fhls  deed  is  void  as  to 
plainUff,  because  It  is  not  shown  It  was  re- 
corded In  thirty  days  after  Its  execution;  (4) 
-because  deed  shows  that  Grace  B.  Wilson 
took  a  fee  simple;  (5)  that  she  died  before  the 
nctortgage,  and  her  husband  wad  her  heir;  (6) 
that  deed  does  not  show  titie,  except  as  to 
W.  X  Wilson,  plalntlfT,  having  acqnired  his 
dfle."  The  court  sustained  the  objection,  re- 
fused to  allow  the  deed  to  be  Introduced  in  evi- 
dence, and  to  this  'ruling  the  defendants  duly 
excepted.  The  other  material  facts  of  the 
-case  are  sufficiently  stated  In  the  opinion. 
'Upon  the  Introduction  of  all  the  evidence,  the 
court,  at  the  request  of  the  plalntitT,  gave  the 
general  affirmative  charge  In  his  bphnlf.  and 
to  the  giving  of  this  charge  the  defendants 
duly  excepted.  There  were  verdict  and  Judg- 
ment for  the  plalntur.  The  defendants  appeal, 
'and  assign  as  error  the  court's  refusal  to  al- 
low the  defendants  to  Introduce  In  evidence 
the  deed  from  James  and  Nancy  Hill  to 
Grace  B.  Wilson,  and  the  giving  of  the  general 
affirmative  Change  in  fiivor  of  the  plaintiff. 

W.  W.  Lavender  and  J.  M.  McMaster,  for 
appellants.  Ellison  &  Thompson  and  Jones  & 
Brown,  for  appellee. 

SHARPS,  3.  Upon  the  trial  In  Oie  cinnit 
court  the  plaintiff  claimed  the  land  in  suit 
through  a  mortgage  to  him  made  by  the  de- 
fendant W.  J.  Wilson  on  April  27,  1894,  and 
afterwards  foredosed  under  the  power  It  con- 
tained. To  show  the  mortgagor  had  title 
when  he  conveyed,  he  introduced  evidence  of 
the  mortgagor's  possession  at  that  time,  and 
also  a  deed  to  the  mortgagor  from  James  and 
Nancy  Hill,  dated  July  SI,  1874.  The  de- 
fendants sought  to  claim  through  and  defend 
under  deed  from  James  and  Nancy  Hill,  who 
were  the  common  sonrce  of  titie,  to  their 
daughter,  Grace  E.  Wilson,  the  deceased  wife 
of  W.  J.  Wilson,  and  the  mother  of  the  other 
defendants.  The  deed  purports  to  have  been 
executed  and  duly  acknowledged  on  the  6th 
day  of  March,  l6'74,  and  was  filed  for  record 
April  S,  1874,  and  it  'was,  therefore,  prima 
fade  self-proving.  The  original  deed  is  tent 
here  for  inspection,  and  upon  examination  It 
appears  to  have  been  Interlined  in  two  places, 
bat  that  feature  Is  explained  by  the  testimony 
of  the  Justice  who  took  the  acknowledgment 
of  the  grantors,  to  the  effect  that  the  inter- 
lineations were  made  l>efore  the  deed  was  ex- 
ecuted, and  such  fact  is  recited  at  the  end  of 
the  deed.  The  only  ground  Insisted  upon  to 
Justify  the  exclusion  of  this  deed  Is  that  which 
'  embodies  the  controlling  question  In  the  case. 


and  which  Is  stated  in  appellee's  brief  as  f(d- 
lows:  "There  are  several  assignments  of  ee- 
ror,  but  all  amount  to  one  only,  and  all  raise 
and  Involve  one  question  only.  That  question 
is,  the  effect  of  the  deed  from  James  Hill  and 
Nancy  Hill  to  Grace  E.  Wilsoa  The  plain- 
tiff (iQn>e]lee)  insists  that  the  said  deed  cre- 
ated in  the  said  Grace  E.  Wilson  an  estate  in 
fee  tall;  that  under  onr  statute  this  became 
an  estate  in  fee  simple;  that  upon  the  death 
of  the  said  Grace  E.  Wilson,  her  husband,  the 
defendant  W.  J.  Wilson,  became  entttied  to  the 
use  of  her  realty  during  his  life,  and  that  be 
conveyed  to  the  plaintiff,  S.  F.  Alston,  appd- 
lee,  his  life  estate  In  the  lands  sued  for  by  the 
mortgage  which  he  executed  to  him  on  the 
27th  day  of  April,  1894."  The  defendants 
contend  tlutt  eithw  tbe  grant  Is  to  Mrs.  Wilson 
and  her  children  Jointly,  or.  If  not  so,  then  the 
terms  of  the  conveyance  are  such  as  would 
at  common  law  have  brought  the  grant  within 
the  Influence  of  the  role  in  Shelley's  Case,  and 
that  by  that  statute  abolishing  that  rule  the 
whole  estate  vested  in  the  children  at  their 
ntother's  death.  The  graattaig  dauae  of  the 
deed  is  as  follows:  "We  do  grant,  bargain, 
sell,  and  convey  to  the  said  Grace  E.  'Wil- 
son of  the  second  part  and  to  the  heirs  of  her 
body  after  her  deatii,  the  following  described 
real  estete,  to  'wlt"  Next  following  the  de- 
scription is  the  habendum  clause,  "to  have  and 
to  hold  to  the  said  Grace  E.  Wilson  of  the 
first  part  and  to  the  helis  of  her  body  after 
her  death."  The  words  "heirs  of  the  body," 
by  a  long  course  of  legal  Inierpretatlon,  ac- 
quired a  settied  meaning,  whereby  they  im- 
pute to  the  grantor  the  Intention  to  create  an 
estate  of  inheritance  restricted  In  the  course 
of  descent  to  the  lineal  heirs  of  the  ancestor 
named.  May  v.  Ritchie,  65  Ala.  602;  4  Kent, 
Comm.  214;  1  'Washb.  Real  Prop.  (5th  Ed.) 
110.  From  other  parts  of  the  conveyance  it 
may  appear  that  such  words  were  not  used  In 
their  strict  legal  sense,  'and  that  they  were 
employed  merely  to  designate  certain  persona 
whom  the  grantor  intended  should  take  by 
purchase,  instead  of  by  descent,  as  when  an 
indiscriminate  use  Is  made  of  the  word  "heirs" 
along  with  the  word  "children"  or  other  quali- 
fying words;  and  \a  such  cases,  even  when 
the  meaning  of  the  conveyance  Is  doubtful, 
that  construction  Is  favored  which  carries  the 
estate  to  persons  so  designated  to  be  held  by 
purchase.  We  find  nothing  In  this  deed,  how- 
ever, to  control  or  qualify  tiie  meaning  usually 
attaching  to  such  words,  and  therefore  nothing 
to  sustain  the  position  that  the  children  of 
Mrs.  Wilson  could  teke  aa  purchasers  Jointiy 
with  her  by  force  of  the  terms  employed  in 
this  deed. 

The  remaining  consideration  is  whether  the 
operation  of  the  deed  is  controlled  by  section 
1021  or  by  section  1025  of  Uie  Oode  of  1890. 
Section  1021  is  the  older  enactment,  dating 
from  1812;  and  until  the  passage  of  the  later 
statute,  affecting  conveyances  by  their  terms 
falling  within  the  rule  In  Shelley's  Case,  It  had 
effect  to  convert  into  absolute  fees  all  estetea 
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In  fee  (aO.  The  statnte  now  aection  1025  flist 
appealed  as  section  1301  of  the  Code  of  1852. 
The  later  statute  operates,  as  imported  by  Its 
title,  to  abolish  the  role  In  Shelley's  Case,  the 
abolition  being,  not  In  express  terms,  but  by 
altering  the  effect  of  couTeyances  falling  with- 
in tliat  rule,  ao  that  estates  granted  by  them 
should  vest  by  purchase  in  the  persons  who, 
on  the  termination  of  the  life  estate,  answer 
the  description  of  the  descendants  named  in 
the  conveyance.  It  is  not  retroactive,  and  has 
no  application  to  conveyances  made  before  its 
enactment  A  test  by  which  to  determine 
whether  a  grant  made  since  this  statute  has 
been  in  force  Is  of  the  class  mentioned  and 
controlled  by  it  Is  whether,  in  the  absence  of 
the  statute.  It  would  have  fallen  within  the 
rule  which  the  statute  abolished.  Where  the 
grant  is  such  as  to  import  merely  an  estate 
tan  In  the  first  taker,  as  "to  A.  and  the  heirs 
of  bis  body,"  the  rule  had  no  application. 
Mason  y.  Pate's  Bz'r,  84  Ala.  379;  Plerson 
▼.  Lane,  60  Iowa,  60,  14  N.  W.  90;  4  Kent, 
Comm.  *21&  In  such  case,  by  section  1021 
the  fee-tall  estate  so  Imported  is  converted  in- 
to an  estate  in  fee  simple.  An  examination 
wQl  show  that  many  of  the  decisions  of  this 
court  relied  on  by  appellee  involved  grants  of 
such  character,  and  were  determined  upon 
such  principle;  and  therefore  are  not  applica- 
ble to  conveyances  governed  by  the  n^  in 
Sbeiiey's  Case.  Among  the  more  recent  of 
those  cases  are  Smith  v.  Greer,  88  Ala.  414, 
6  South.  911,  and  Slayton  t.  Blount,  93  Ala. 
575,  9  South.  241.  The  decisions  la  Holt  v. 
Pickett.  Ill  Ala.  862,  20  South.  482,  CampbeU 
y.  Noble,  110  Ala.  883,  19  South.  28,  and  Mc- 
Queen y.  liOgan,  80  Ala.  304,  also  relied  on 
by  appellee,  were  each  based  upcm  Instru- 
ments antedating  the  Code  of  1852,  and  that 
fact  ia  referred  to  in  the  opinions.  The  cases 
of  May  y.  Ritchie,  65  Ala.  602,  Campbell  y. 
Noble,  supra,  and  Wikle  y.  McOraw,  91  Ala. 
631,  8  South.  341,  w^re  determined  upon  the 
consideration  that  the  class  of  persona  named 
in  the  grants  took  as  purchasers  by  force  of 
the  terms  employed  In  the  grants.  In  the 
last-named  case  the  date  of  the  conveyance 
does  not  appear  from  the  report  To  bring 
a  conveyance  within  the  class  which  was  gov- 
erned by  the  rule  in  Sh^Iey's  Case,  and  with- 
in the  class  mentioned  in  section  2125,  a  life 
estate  and  a  remainder  must  be  imported  by 
tbe  terms  of  the  grant.  It  is  not  necessary, 
however,  that  such  Interests  be  expressly 
named.  Tbey  may  sufficiently  appear  by  Im- 
pUcattoa  as  the  legal  result  of  the  terms  em- 
ployed. In  Mason  v.  Pate's  Ex'r,  supra,  this 
court  had  under  consideration  a  will  contain- 
ing this  clause:  "I  will  and  desire  that  the 
property  which  my  daughter  obtains  from  this, 
my  will,  at  her  death  to  descend  to  her  bodily 
heirs,"  and  hi  determining  whether  the  grant 
would  have  been  within  the  rule  in  Shelley's 
Case  it  was  said:  "An  examination  of  the  au- 
thorities will  ahow  that  no  particular  or  tech- 
nical Import  was  attached  to  the  words  're- 
mainder after  his  or  her  death,'  etc.,  or  to  the 
language  by  which  the  estate  in  the  first  taker 


was  created.  Tbe  rate  was  applied  to  all 
cases  where  an  estate  for  life  was  given  to 
the  first  taker,  and  an  attempt  made,  after  its 
termination,  wltdiput  more  specific  wordt^  to 
vest  an  estate  by  purchase  in  the  beira,  or 
heirs  of  the  body.<rf  the  first  taker."  And 
again,  in  determining  the  effect  of  the  grant 
under  section  1304  of  the  Code  of  1852,  now 
1025  of  the  present  Code,  it  was  said:  "We 
hold,  then,  that  section  1304  of  the  Code  ap- 
plies to  all  cases  where  an  estate  is  given  to 
A.  expressly  for  life,  with  remainder,  or  at 
the  death  of  A.,  the  first  taker,  to  tbe  heirs, 
issue,  or  heirs  of  the  body  of  such  grantee  or 
devisee.  It  also  embraces  all  cases  where  an 
estate  is  given  generally  to  A.,  followed  by 
the  words,  'with  remainder,'  or  'at  the  death 
of  A.,'  or  other  equivalent  expression,  to  the 
heirs,  issue,  or  hetra  of  the  body  of  A.  In 
each  of  these  cases,  before  our  statute,  a  fee 
or  absolute  title  woidd  vest  in  A.,  the  first 
taker;  while  in  each  It  is  morally  certain 
that  a  life  estate  only  was  intended,  but  which 
life  estate  was  enlarged  into  a  fee,  or  absolute 
title,  by  force  of  the  rule  in  Shelley's  Case." 
We  think  it  sufficient  to  rest  the  construction 
of  the  deed  here  in  question  upon  the  authority 
of  that  case,  which  was  well  considered^  and 
has  long  stood  as  a  rule  of  property.  This 
grant  being  to  Mrs.  Wilson,  and  to  the  heirs 
of  her  body  after  her  death,  naturally  imports 
that  her  Interest  is  for  life,  and  that  the  class 
named  to  succeed  to  the  estate  are  to  take  an 
estate  tall  In  remainder.  It  results  from  such 
construction  that  the  deed  offered  in  evidence 
by  defendants  took  effect  under  the  provision 
of  section  1025  of  the  Code,  and  at  the  death 
of  Grace  E.  Wilson  vested  In  her  children  tbe 
fee-simple  title  to  the  land  it  conveyed,  and 
that  W.  J.  WUson  had  no  estate  by  the  cur- 
tesy therein  whicb  could  pass  by  his  mortgage. 
But  the  ezdpslon  of  the  deed  by  the  trial 
court  is  not  a  matter  of  which  the  appellant 
W.  J.  Wilson  can  complain. '  It  appears  from 
the  Judgment  entry  In  this  case  that  upon  the 
trial  Issue  was  Joined  upcm  the  plea  of  not 
guilty  alone.  The  plea  of  not  guilty  appear- 
ing of  record  was  not  Joined  in  by  W.  J. 
Wilson.  But  whether  or  not  we  stiall  pre- 
sume that  the  case  was  tried  uiton  the  plea 
of  not  guilty  as  to  him,  still  he  Is  not  in  a 
situation  to  complain  of  the  exclusion  of  the 
deed.  Being  the  mortgagor,  he  is  estopped 
to  deny  the  title  he  assumed  to  convey,  or  to 
defeat  the  same  by  setting  up  a  prior  out- 
standing title  in  another.  8  Wait  Act  &  Def. 
pp.  17,  98,  112,  and  cases  there  cited;  6  Am. 
&  Eng.  Knc.  Law,  245s,  notes,  and  cases  there 
cited;  Pollock  v.  Malson,  41  111.  516;  Mathews 
V.  Lecompte,  24  Ma  545;  Harrison  y.  Taylor, 
83  Mo.  211. 

There  was  no  severance  in  the  assignment 
of  error,  and  the  established  rule  in  such  case 
is  that,  to  be  available  to  reverse  a  Judgment 
or  decree,  the  error  must  be  prejudicial  to  all 
who  Join  in  the  assignment  Hudulph  y.  Brew- 
er, 96  Ala.  189,  11  South.  814.  As  the  result 
of  a  single  action  of  this  character  is  not  con- 
clusive upon  the  rights  of  either  of  the  parties^ 
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we  have  thought  best  to  define  those  rights  as 
they  appear  from  the  record;  though,  finding 
no  error  of  which  appellants  can  jolnUy  com- 
plain, the  Judgment  appealed  from  muat  be  af- 
firmed. 

(122  Ala.  1(S) 

INGE  et  aL  r.  DEMOTJT  et  aL 

(Supreme  Court  of  Alabama.     Feb.  0,  1S99.) 

Bill  to  Qdibt  Titli— PLaAniMO— Dbsobiption— 

BarnoicNOT. 

1.  A  bill  under  Code,  f g  S09,  810,  to  deter- 
mine claims  to  land  and  to  quiet  title,  brought 
by  one  in  peaceable  possession  thereof,  need 
not  offer  to  satisfy  any  claim  or  incumbrance 
which  may  be  decreed  to  be  valid  and  subsist- 
ing, though  it  alleges  defendant's  claim  there- 
to. 

2.  Under  Code,  §§  809,  810,  providing  that  a 
bill  to  quiet  title  by  one  in  peaceable  posses- 
sion must  describe  the  land  with  certainty,  the 
description  of  a  lot  as  on  the  south  side  of  a 
certain  street,  between  two  other  streets  nam- 
ed, giving  the  dimensions  of  its  front  and  its 
depth,  and  as  being  next  east  of  S.'s  lot,  is  in- 
sufficient,  because,  though  S.'s  lot  might  now 
be  ascertained  by  parol,  and  the  lot  m  ques- 
tion located,  S.'s  possession  and  ownership  will 
not  necessarily  continue,  and  the  description 
should  be  certain  enough  to  always  identify 
the  property. 

3.  A  description  of  property  in  M.  as  "that 
certain  house  and  lot  on  the  south  side  of  St. 
M.  street,  between  St.  3.  and  C.  streets,  hav- 
ing a  front  of  61  feet  on  St.  M.  street,  and  ex- 
tending back  with  the  same  width  83  feet," 
and  "also  that  certain  house  and  lot  on  the 
west  side  of  R.  street,  second  south  of  E. 
street,  having  a  front  on  R.  street  of  62  feet, 
and  a  depth  of  160  feet,"  describes  the  proper- 
ty with  sufficient  certainty. 

4.  A  demurrer  for  insufficiency  of  the  de- 
scription in  a  bill  to  quiet  title  to  three  lots 
was  properly  overruled  where  one  only  was 
not  well  described. 

Appeal  from  chancery  court,  Mobile  county; 
William  H.  Tayloe,  Chancellor. 

BUI  by  William  Demouy  and  pthers  against 
Z.  M.  P.  Inge,  trustee,  and  others.  Defend- 
ants demurred.  The  demurrer  was  orerruled, 
and  they  appeaL    Affirmed. 

The  bni  in  this  case  was  filed  against  Z.  M. 
P.  Inge,  Individually  and  as  trustee  for  the 
bondholders  of  the  city  of  Mobile,  and  L.  H. 
Kennerly,  individually  and  as  tax  collector. 
The  purpose  of  the  bill  was  to  compel  the  de- 
termination of  claims  and  to  quiet  title  to  cer- 
tain lands,  which  are  described  In  the  blU  as 
follows:  "That  certain  house  and  lot  on  the 
south  Bide  of  Dauphin  street,  between  Concep- 
tion and  Joachim  streets,  having  a  front  of 
twenty-eight  (28)  feet  and  seven  (7)  inches  on 
Dauphin  street,  by  a  depth  of  one  hundred 
and  ten  (110)  feet,  more  or  less,  being  next 
east  of  Sangrouber.  Also  that  certain  house 
and  lot  on  the  south  side  of  St  Michael  street, 
between  St  Joseph  and  Conception  streets, 
fourth  west  of  St  Joseph  street  having  a 
front  of  sixty-four  (61)  feet  on  St  Michael 
'  street,  and  extending  back  with  the  same 
width  eighty-three  (83)  feet  Also  that  cer- 
tain house  and  lot  on  the  west  side  of  Royal 
street,  second  south  of  Eslava  street  having 
a  front  on  Royal  ttreet  of  sixty-two  (62)  feet, 


and  a  depth  of  one  hnndred  anA  tUxtj  (160) 
feet"  The  defendants  demurred  to  the  bill 
upon  several  grounds.  The  only  two  grounds 
of  demurrer  which  are  Insisted  upon  on  this 
appeal  are  copied  in  the  opinion.  Upon  the 
submission  of  the  cause  upon  the  demurrers, 
the  chancellor  rendered  a  decree  overruling 
them.  From  this  decree  the  defendants  ap- 
peal, and  assign  the  rendition  thereof  as  error. 

Gregory  L.  &  H.  T.  Smith,  for  appellants. 
Fielding  &  Vaughan,  for  appellees. 

DOWDELL,  J.  The  bill  In  this  case  was 
filed  under  sections  809  and  810  of  the  Code, 
"To  compel  the  determination  of  claims  to 
lands  and  to  quiet  title." 

1.  We  notice  that  the  bill,  in  its  averments, 
dosely  follows  the  statute,  and  contains  all 
that  is  required  to  be  averred.  Adler  v.  Sul- 
livan, 115  Ala.  682,  22  South.  87;  Cheney  T. 
Nathan,  110  Ala.  254,  20  South.  90;  Loeb  y. 
Wolff,  116  Ala.  273,  22  South.  513;  Parker  r. 
Boutwell  (Ala.)  24  South.  860.  The  only  two 
assignments  of  error  insisted  on  by  appellants 
In  their  brief  and  argument  are  the  overrul- 
ing the  two  grounds  of  demurrer  to  the  bill, 
▼la.:  "Because  it  [the  bill]  alleges  that  the 
defendants  claim  an  Interest  or  Incumbrance 
upon  said  lands,  but  fall  to  offer  to  do  equity 
by  paying  and  satisfying  any  claim  or  in- 
cumbrance which  may  be  decreed  to  be  a 
valid  and  subsisting  claim;"  and  "because  the 
bni  of  complaint  falls  to  describe  the  lands 
with  certainty."  The  statute  does  not  require, 
nor  was  it  necessary  for,  the  complainant  In 
his  bill  to  offer  to  do  equity  by  satisfying  any 
dalm  or  Incumbrance  which  defendants  may 
have  had  on  the  lands.  This  alleged  require- 
ment was  outside  the  purview  of  the  statute, 
the  purpose  of  which  Is— without  denying  the 
authority  of  the  court  taking  jurisdiction  un- 
der such  a  statutory  bill  to  go  on  and  settle 
the  claims  of  the  parties  in  respect  to  the  land 
—"simply  to  fix  the  status  of  the  land  In  re- 
spect to-  ownership,  [and]  to  re-establish  by 
the  decree  muniments  of  title  to  It"  Cheney 
T.  Nathan,  supra;  Friedman  t.  Shamblln 
(Ala.)  23  South.  821. 

2.  The  ground  of  demurrer  in  respect  to  the 
description  of  the  land,  as  given  In  the  bill, 
was  general  as  to  the  three  separate  lots  there- 
in referred  to  and  described.  The  description 
of  the  first  lot  mentioned  is:  "Ofhat  certain 
lot  on  the  south  side  of  Dauphin  street  be- 
tween Conception  and  Joachim  streets,  having 
a  front  twenty-eight  feet  and  seven  inches  on 
Dauphin  street,  by  a  depth  of  one  hundred 
and  ten  feet  more  or  less,  being  next  east  of 
Sangrouber."  The  decree  in  a  case  of  this 
kind,  as  we  have  heretofore  said,  la  not  in- 
tended to  be  presently  executed,  but  Is  to 
stand  for  all  time  as  a  muniment  of  title. 
This  description  is  not  void  for  uncertainty. 
In  a  bill  where  the  decree  is  to  be  presently 
executed.  It  is  one  of  those  uncertain  descrip- 
tions, in  a  case  of  this  character,  which  may 
be  aided  by  parol,  and  comes  within  the  max- 
im, "Id  certum  est  quod  certum  reddi  potest.'* 
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When  Sangronber'a  lot  la,  could  now  be  eaafly 
ascertained  by  parol;  and  the  description  giv- 
en would  enable  a  Burreyor,  at  the  present 
time,  to  locate  It,  and  thereby  locate  the  lot 
referred  to  In  the  blU.  Homan  t.  Stewart,  108 
Ala.  650,  16  South.  35;  Grlffln  v.  HaU,  116 
Ala.  482,  22  South.  162.  But  Sangrouber's 
possession  and  ownership  of  his  lot  are  not 
necessarily  continuous,  and  socb  a  description 
as  the  one  given  is,  therefore,  necessarily 
ephemeral.  The  description.  In  order  to  meet 
the  requirements  of  the  statute,  should  have 
been  of  a  character  sufficiently  certain  to  Iden- 
tify the  lot  always  hereafter,  In  Its  muniments 
oC  title.  Tbe  Iandmar)cs  employed,  we  appre- 
hend, fan  short  of  that  certain,  continuous 
identification  of  the  property  which  is  neces- 
sary. The  descriptions  of  the  other  two  lots 
seem  to  be  sufficiently  certain.  They  are  en- 
daring.  Ward  V.  Janney,  104  Ala.  122,  16 
South.  78.  But,  as  stated,  the  demurrer  went 
to  tbe  whole  bill,  In  which  two  lots  were,  and 
tbe  third  was  not,  well  described;  and  was, 
therefore,  properly  overruled.  George  v. 
Banking  Co.,  101  Ala.  607,  14  South.  762;  Dar- 
ling V.  Hammar,  20  N.  J.  Eq.  220;  1  Daniell, 
Ch.  PL  &  Prac.  (  683;  6  Enc  PL  ft  Prac.  418; 
Story,  Eq.  PL  H  443,  603. 
Affirmed. 

HARALSON.  J.,  not  Sitting. 


(122  Ala.  S30) 

GBATSON  V.  ROBHBTSON. 
(Snpreme  Court  of  Alabama.     Jan.  31,  1899.) 
noxrbsidekt  gxeoutokb— riohts — bcildino  and 
Loan  Associations — Witbdrawal  Vau- 
UK — SiTDB— Novation— EviDBSoa. 
l.Code  1896,  {  1264,  authorizing  an  admin- 
istrator to'  transfer  his  decedent's  stocli  in  a 
corporation,  and  to  receive  dividends,  does  not 
entitle  a  foreign  administrator  of  a  nonresident 
stockholder  of  a  building  and  loan  asaociation 
to   payment  of  the  withdrawal  valae  of   his 
stock,  where  it  had  not  been  rednced  to  pos- 
session by  him  before  a  resident  administrator 
had  been  appointed. 

2.  A  nonresident  administratrix  Increased  the 
withdrawal  value  of  her  intestate's  stock  in  a 
resident  building  and  loan  association  by  mak- 
ing pajrments  on  the  stock  after  intestate's 
death,  and  then  applied  for  withdrawal,  and 
sarrendered  the  certificate.  The  association 
wrote  her  that  the  application  was  on  file,  and 
wonid  be  paid  in  its  order.  The  shares  of 
stock  continued  to  stand  in  intestate's  name. 
J7«2d,  that  no  novation  was  effected,  entitling 
the  nonresident  administratrix  to  such  with- 
drawal value,  as  against  a  resident  adminis- 
trator appointed  before  payment  had  been 
made. 

3.  For  the  purposes  of  administration,  the 
situs  of  a  nonresident  decedent's  Interest  in  a 
building  and  loan  association  represented  by 
certificates  of  stock  is  the  state  where  the  cor- 
poration is  organised  and  has  its  place  of  busi- 


Appeal  from  chancery  court,  Madison  coun- 
ty;  William  H.  Simpson,  Chancellor. 

Interpleader  by  the  Southon  Building  & 
Laoan  Association  against  Amanda  L.  Robert- 
son, nonresident  administratrix  of  tbe  estate 
of  Sdplo  H.  Robertson,  deceased,  and  John 


W.  Grayson,  resident  admlnlstiator,  to  deter- 
mine which  defendant  was  entitled  to  a  fund 
due  from  complainant  to  said  estate.  From 
a  decree  for  the  administratrix,  defendant 
Grayson  appeals.    Reversed. 

Grayson  &  Foster,  for  api>ellant  B.  W. 
Walker,  for  appellee. 

PER  CURIAM.  Sdplo  H.  Robertson  de- 
parted this  life  Intestate  a  short  time  prior 
to  18th  day  of  September,  1896,  in  Atlanta, 
Ga.,  the  place  of  his  domicile.  At  the  time 
of  bis  death  he  was  the  owner  of  40  shares 
of  the  stock  of  the  Southern  Building  ft  Loan 
Association,  a  corporation  organized  under 
the  laws  of  this  state,  having  Its  principal 
place  of  business  in  the  city  of  Uuntsvllle,  and 
carrying  on  the  business  of  a  building  and 
loan  association,  as  averred  in  the  bill  and 
admitted  by  the  answers,  upon  the  plan  usual- 
ly adopted  by  such  associations.  The  shares 
were  of  the  "par  or  maturity  value"  of  $60 
each,  and  were  evidenced  by  a  certificate  ex- 
ecuted by  the  corporation,  bearing  date  the 
4tb  day  of  October,  1800.  Under  the  roles 
and  regulations  adopted  by  the  corporation, 
which  by  express  terms  became  a  part  of  the 
contract  of  membership,  each  shareholder  was 
required  to  pay  monthly  In  advance  35  cents 
for  each  share  held  by  him,  and  any  share- 
holder falling  or  neglecting  to  pay  his  month- 
ly Installments  for  a  period  of  three  months 
"forfeits  his  shares."  These  rules  and  reg- 
ulations further  pg-ovide  that,  If  a  member 
dies,  his  personal  representatives  may  with- 
draw his  shares  at  any  time.  If  they  should 
elect  to  do  so,  and  be  entitled  to  receive  tbe 
money  paid  into  the  "l&an  fund"  on  such 
shares,  together  with  Interest  at  the  rate  of 
0  per  cent  per  annum;  and,  further,  that 
upon  making  72  payments  the  shareholder,  or 
bis  pei'sonal  representative,  may  withdraw, 
and  upon  such  withdrawal  be  Would  become 
entitled  to  a  certain  percentage  of  tbe  profits 
which  tbe  association  had  earned  from  the 
date  of  the  Issue  of  the  certificate  to  tbe  date 
of  the  seventy-second  payment  At  the  time 
of  his  death  the  decedent  had  made  67  pay- 
ments, and  at  that  time  the  withdrawal  value 
of  his  certificate  was  $960.80.  On  the  IStb 
day  of  September,  1896,  Amanda  L.  Robert- 
son was  apiMlnted  administratrix  of  the  de- 
cedent's estate  by  the  court  of  ordinary  In  and 
for  Fulton  county,  In  the  state  of  Georgia; 
and  as  such  administratrix  she  became  pos- 
sessed of  the  certificate  for  the  40  shares  of 
stock,  and  soon  after  her  appointment  paid  to 
the  Southern  Building  &  Loan  Association  tbe 
sum  of  $35,  which,  added  to  tbe  payments 
made  by  the  decedent  In  his  lifetime,  made  the 
number  of  payments  upon  the  stock  72,  thus 
entitling  the  holder,  upon  withdrawal,  to  a 
given  percentage  of  the  profits  earned,  under 
the  rules  and  regulations  above  referred  to. 
She  completed  this  payment  In  January,  1897, 
and  applied  for  a  withdrawal,  surrendering 
to  the  association  the  certificate  of  stock  and 
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Om  paa  bo<^  aa  leqnlred  by  the  rnlei  and 
refrolations;  and  on  the  80th  day  of  Marcb, 
1807,  the  asBocdatlon  wrote  her  a  letter,  stat- 
ing that  her  "application  la  on  file,  and  will 
be  paid  In  lt>  order."  After  completing  the 
72  payments,  the  withdrawal  value  of  the 
shares  was  $1,249.92.  On  the  SOth  day  of 
March,  1897,  John  W.  Grayson  was  appointed 
administrator  of  the  decedent's  estate  by  the 
court  of  probate  of  Madison  connty,  In  this 
state,  and  on  the  same  day  filed  with  the  as- 
sociation an  application  for  withdrawal,  and 
demanding  that  the  withdrawal  value  of  the 
shares  be  paid  to  him.  It  seems  from,  the 
corresiK>ndence  read  hi  evidence  that  this  ap- 
plication and  demand  were  made  before  the 
association  wrote  the  letter  above  mentioned, 
stating  to  Mrs.  Robertson  or  her  attorneys 
that  the  application  was  on  file,  and  wonid  be 
paid  in  its  order.  It  may  be  added  that  the 
rules  and  regulations  of  the  association  pro- 
vide that  the  maturity  or  withdrawal  value  of 
shares  is  payable  at  the  home  office,  in  the 
city  of  Huntsville.  Thereupon  the  bill  in  this 
cause  was  filed  by  tlte  association  against  both 
of  the  administrators  of  Scipio  H.  Robert8(m, 
deceased;  praying,  among  other  things,  that 
they  might  be  required  to  Interplead,  and  tliat 
their  respective  rights  to  the  fund  in  question 
might  be  determined.  Both  defendants  an- 
swered the  bill,  and  upon  final  hearing,  had 
upon  pleadings  and  proof,  a  decree  was  enter- 
ed by  the  court  below  declaring  that  Amanda 
L.  Robertson,  as  administratrix,  was  entitled 
to  the  fund,  and  ordering  the  same,  less  costs 
and  certain  expenses,  to  be  paid  to  her;  and 
from  that  decree  this  appeal  was  taken  by 
John  W.  Grayson,  the  ancillary  administrator. 
While  it  is  true  that  the  personal  assets  of 
a  decedent,  though  situate  in  different  jurisdic- 
tions, constitute  but  one  estate,  and  must  be 
distributed  according  to  the  law  of  the  domi- 
cile at  the  time  of  his  death,  It  is  equally  true 
that  letters  testamentary  or  of  administration 
granted  by  a  foreign  state  or  country,  having 
no  extraterritorial  operation,  do  not,  as  a  mat- 
ter of  right,  confer  title  to,  or  authority  over, 
personal  assets  found  without  the  Jurisdiction 
from  which  the  grant  is  derived.  In  the  ab- 
sence of  statutory  provision,  enabling  in  its 
nature,  a  personal  representative,  as  such,  has 
not  the  capacity  to  sue  for  the  recovery  of  as- 
sets belonging  to  the  estate  of  his  decedent  In 
any  other  state  or  country  than  that  from 
which  the  letters  were  derived.  In  order  to 
collect  and  administ^'  such  assets,  there  must 
be,  hi  the  absence  of  statutory,  provision,  an- 
cillary administrations  In  the  different  Juris- 
dictions In  which  such  assets  may  be  found; 
such  administrations,  when  granted,  drawing 
to  them  the  title  to,,  and  Immediate  right  to 
the  possession  of,  the  assets,  although  the 
residuum,  after  the  satisfaction  of  claims  of 
residents,  goes  to  the  domiciliary  administra- 
tion for  distribution.  Snch  is  the  doctrine  of 
the  common  law,  aa  repeatedly  recognized  and 
declared  by  this  court  Hatchett  v.  Berney, 
66  Ala.  89;   BarcUft  t.  Treece,  n  Ala.  {Se& 


Onr  statute.  In  recognition  of  tbat  eomlty 
wbidk  should  prevail  among  the  different 
states,,  has  given  authority  to  a  personal  rep- 
resentative appointed  in  another  state  to  main- 
tain suits  and  recover  or  receive  property  be- 
loBglng  to  the  estate  of  his  decedent,  and  situ- 
ated In  this  state;  but  the  authority  thereby 
given  is  not  absolute,  but  qualified.  Before 
he  has  the  right  to  exercise  such  authority, 
he  must  comply  with  the  conditions  prescrib- 
ed by  the  statute  (Code  1896,  t  859).  Tbla 
statute  is  not  only  permissive,  bat  It  Is  al- 
so prohibitory,— permissive,  upon  the  oomiAl- 
ance  with  Its  conditions;  prohibitory,  in  tlie 
absence  of  such  compliance.  Hatchett  v.  Ber- 
ney, snpra.  Under  the  construction  placed  up- 
on the  statute  by  this  court  nearly  40  years 
ago,  the  right  thus  conferred  upon  a  foreign 
administrator  or  executor  may  be  defeated  by 
the  appointment  of  a  personal  representative 
in  this  state  before  the  former  has  reduced 
the  assets  to  possession.  Bradley  v.  Brougli- 
ton,  M  Ala.  694.  In  conferring  authority  upon 
executors  or  administrators  deriving  tlieir  of- 
fice from  foreign  appointment,  not  enjoyed  un- 
der the  common  law,  the  spirit  of  comity  ia 
manifest;  but  In  the  qualifications  placed  up- 
on this  authority,  as  well  as  in  also  placing 
qualifications  upon  an  unqualified  authority 
previously  existing  at  common  law,  the  inten- 
tion to  Jealously  guard  and  protect  the  rlghta 
of  citizens  of  the  state,  interested  in  the  de- 
cedent's estate,  is  equally  manifest  and  pro- 
nounced. 

We  do  not  understand,  howevw,  that  these 
principles,   as  general  propositions,   are   con- 
troverted  by   the   counsel   for  the   appellee. 
Recognizing  them  as  settled  principles  of  law, 
as  we  understand  his  position,  he  seeks  to  re- 
move the  right  asserted  on  behalf  of  his  client 
In  this  case  from  their  Influence,  by  the  con- 
tention (1)  that,  while  these  principles  are  cor- 
rectly stated  In  their  application  generally  to 
personal  assets,  they  do   npt  apply  to  the 
shares  of  the  capital  stock  of  a  corporation, 
because  of  the  provisions  of  section  1264  of 
the  Code  of  1806;   and  (2)  that,  even  if  they 
did  originally  apply  to  such  shares,  the  pay- 
ments made  by  his  client  upon  these  shares  of 
stock  belonging  to  the  decedent's  estate,  thus 
Increasing  the  withdrawal  value  of  the  shares, 
the  filing  of  the  application  for  withdrawal 
with,  and  the  surrender  of  the  certificate  to, 
the  association,  and  the  promise  of  the  asao- 
dation  to  pay  the  withdrawal  value  to  his 
client,  effected  a  novation,  rightfully  and  law- 
fully made,  thus  conferring  upon  her  the  title 
to  the  shares,  and  the  right  to  collect  the  with- 
drawal value  thereof,  or,  as  otherwise  express- 
ed by  him,  operated  to  merge  the  stock  in  « 
contract  lawfully  made  by  the  association  wltti 
his  client    To  neither  of  these  proposltloos 
can  we  yield  our  assent    The  statute  whidk 
Is  relied  on  in  support  of  his  first  contention 
reads:    "An  executor  or  administrator,  deri-v- 
ing  his  appointment  from  a  court  of  probate  ot 
this  state,  or.  If  the  testator  or  intestate  re- 
aided  without  the  atat^  from  the  proper  tri- 
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bniuil  of  lite  domlcRe,  mty  transfer  the  ebares 
of  stock'  held  and  owned  by  such  testator  os 
Iptestate  In  any  private  xnrporatlon'  existing 
nnder  the  laws  of  this  state;  payments  of  dM> 
dends  on  such  stock  nay  be  made  to  such 
ezecator  or  administrator."  Oode,  i  1281. 
Whether  this  statute  Intended  to  confer  upon 
the  foreign  personal  representatlTe  the  power 
to  transfer  shares  of  stock  in  the  corporation 
mentioned,  and  to  receive  dividends  there- 
from, wlthont  a  compliance  with  the  terms  of 
section  3S8  of  the  CSode,  It  Is  not  now  necea- 
sary  to  decide;  for  it  Is  clear  that  the  legis- 
lature, in  enacdng  this  statute,  did  not  Inr 
tend  to  confer  these  powers  on  both  resident 
and  foreign  representatives,  where  domiciliary 
and  andUary  admlnlstratlona  had  been  grant- 
ed, making  them  co-existent,  leaving  it  to  a 
race  of  diligence  between  them  as  to  which 
should  exercise  the  powers;  nor  was  it  there- 
by intended  to  give  any  preference  to  the  for- 
eign over  the  domestic  personal  representative. 
The  same  statute  gives  the  same  powers  to 
both,  to  be  exercised  by  the  one  or  the  otiier 
according  to  their  respective  rights  as  declared 
t^  law.  Whatever  authority  over  the  per- 
sonal assets  of  a  decedent  situated  in  this 
state  a  foreign  executor  or  administrator  may 
have  prior  to  the  grant  of  letters  by  a  com- 
petent court  of  this  state,  that  authority  ceases 
upon  such, appointment  Upon  such  appoint- 
ment the  title  to  all  personal  assets  in  this 
state  vests  In  the  person  so  appointed,  and  he 
Is  clothed  with  all  powers  incident  to  tbe  ad- 
ministration of  such  assets;  and  this  title  and 
these  powers  are  exclusive,  leaving  In  the  for- 
eign and  domI<dUary  personal  representative 
only  the  right  to  receive  tbe  residuum  of  the  es- 
tate upon  the  final  settlement  of  the  domestic 
or  ancillary  administration.  Hatchett  v.  Ber- 
ney,  supra;  Winter  v.  London,  90  Ala.  263, 
12  South.  438.  In  the  last  case  cited,  section 
1284  of  the  Code  was  before  this  court  for 
consideration;  and  Haralson,  J.,  speaking  for 
tbe  coturt  in  respect  to  this  section,  said:  "But 
the  same  section  confers  the  same  power  and 
authority  on  an  executor  or  administrator  de- 
riving his  appointment  from  a  court  of  probate 
<ft  this  state."  If  there  Is  any  conflict  between 
tbe  provisions  of  this  section,  "It  Is  our  duty 
to  construe  them  In  pari  materia,  and  make 
tbem  both  operative.  If  such  conatructlon  can 
be  placed  upon  them.  There  Is,  however,  no 
conflict  between  them.  Tbe  latter  section 
merely  provides  for  the  transfer  of  stock  by 
a  foreign  executor  or  administrator  when  there 
18  no  administration  in  this  state.  It  does  not 
deny  the  same  right  to  an  administrator  ap- 
pointed here.  It  is  simply  cumulative,  In  ex- 
tending this  authority  to  a  foreign  executor  or 
admlnistiator."  It  follows,  therefore,  that, 
even  assuming  the  power  to  transfer  tbe 
sbares  of  stock  in,  and  to  receive  dividends 
from,  corporations  organized  nnder  tbe  laws 
ot  this  state,  conferred  by  the  statute,  Includes 
tbe  power  to  receive  from  the  complainant  the 
frithdrawai  value  of  the  decedent's  shares, 
aach  power  was  intercepted  and  defeated  by 


the  appointment  of  Qie  defendant'  Orayson  ni 
administrator  by  the  court  of  probate  of  Madi- 
son county.  But  we  cannot  concede  that  the 
powers  given  by  the  statute  Include  the  pow- 
ers here  contended  for.  On  the  contrary,  we 
are  of  tbe  opinion  that  they  do  not.  Two 
powers,  and  only  two,  are  conferred  by  the 
statute,— the  power  to  transfer  slutres,  and 
the  power  to  collect  dividends.  The  power  to 
transfer,  including,  it  may  be,  the  power  to 
sen,  and  the  power  to  receive  dividends,  are, 
it  may  be  admitted,  strong  indicia  of  owner- 
ship, and,  If  used  in  other  relations,  might  be 
taken  as  conferring  all  rights  and  powers  per- 
taining to  ownerrttlp;  but  given,  as  they  are, 
to  personal  representatives,  and  construed  In 
the  Ught  of  the  common  law  and  of  other 
statutes  defining  and  declaring  the  rights  and 
powers  of  such  representatives  over  tbe  per- 
sonal assets  belonging  to  decedents'  estates, 
we  are  unwilling  to  give  them  such  a  broad 
construction,  but  rather  to  limit  them  to  the 
restricted  Import  of  the  language  of  tbe  stat- 
ute. In  this  case  there  was  no  transfer  or 
attempted  transfer  of  the  shares,  nor  Is  the 
collection  of  dividends  inv(dved.  , 

The  dtarea  in  a  building  and  loan  aasoda- 
tton,  and  the  rights  of  the -holders  thereof, 
are  peculiar  and  sul  generis,  difTerlng  In  es- 
sential particulars  from  shares  and  tbe  rights 
of  shareholders  in  other  buainess  corxwratlons. 
In  the  case  under  consideration  the  shares 
seem  to  be  divided  Into  classes,  and  the  by- 
laws and  regulations  of  tlie  asBociation  pro- 
vide for  the  maturity  of  these  shaires,  and  at 
their  mhtnrity  the  association  agrees  to-  pay 
a  sum  definite  in  extinguishment  of  the  rights 
of  the  shareholders;  and  these  by-laws  and 
regulations,  as  heretofore  .shown,  provide  for 
the  withdrawal  from  memberabip  upon  the 
death  of  the  stodsholder,  the  association 
agreeing  in  such  event  to  pay  a  certain  sum, 
based  on  the  amount  the  decedent  had  paid, 
and  Interest  thereon  at  d  per  cent,  per  an- 
num; and  'Qiey  further  provide  for  the 
withdrawal,  upon  making  72  payments,  by" 
the  shareholder  himself,  or,  upon  his  death, 
by  his  personal  representative,  the  associa- 
tion in  such  event  agreeing  to  pay  a  certain 
sum,  based  on  bis  proportion  of  certain  prof- 
its earned  by  the  association  during  his  mem- 
bership. In  either  case,  upon  such  withdraw- 
al, and  upon  a  compliance  with  the  by-laws 
and  regulations,  by  surrendering  the  certifi- 
cate and  pass  book,  the  association  thereby, 
and  eo  instanti,  becomes  indebted  to  the 
shareholder  in  the  amount  provided  for  by 
Its  by-laws  and  regulations;  and  upon  the 
payment  of  that  sum  the  relation  of  share- 
holder and  corporation  ceases,  and  the  rights 
of  tbe  shareholder  in  the  assets  and  manage- 
ment of  the  corporation  are  extinguished,  and 
for  tbe  amount  of  such  Indebtedness  an  ac- 
tion of  assumpsit  would  lie  against  tbe  cor- 
poration. Therefore,  whether  before  the 
withdrawal  the  shares  aoe  to  be  considered  as 
mere  choses  in  action  or  not,— as  to  whict 
question  there  Is  much  contrariety  of  opinion 
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In  the  adjudications  of  the  conrts,— after  the 
withdrawal  the  right  of  the  shareholder  does 
become  a  mere  chose  In  action,  controlled  by 
the  principles  of  law,  and  enforceable  by  the 
remedies,  applicable  to  such  spedea  of  prop- 
erty. The  appellee,  as  administratrix,  ujKtn 
her  appointment,  no  administrator  havlntr 
then  been  appointed  In  this  state,  had  doubt- 
less the  right  to  withdraw,  and  thus  &x  the 
amount  owing  by  the  association  to  the  es- 
tate of  her  decedent  according  to  the  regula- 
tions of  the  association,  based  upon  the  pay- 
ments which  he  had  made  in  bis  lifetime;  or 
to  pay  to  the  corporation  a  sum  of  money  sof- 
flcient  to  make  72  payments,  thus,  under  the 
regulations  of  the  association.  Increasing  the 
amount  coming  to  the  estate  represented  by 
her.  In  either  eyent,  the  effect  of  her  act 
was  merely  to  fix  the  amount  which  the  cor- 
poration owed  upon  the  shares  held  by  her 
Intestate,  and  to  terminate  his  liability  for 
further  payments,  and  his  right  to  participate 
In  the  future  profits  earned  by  the  associa- 
tion. It  appears  from  the  evidence  that  the 
shares  continued  to  stand  on  the  books  of 
the  company .  in  the  name  of  the  deceased, 
and  no  express  change  of  ownership  what- 
ever is  shown,  and  none  results  by  implica- 
tion of  law  from  the  acts  and  conduct  of  the 
parties.  Such  being  the  case,  it  cannot  be 
said  that  there  was  any  -  novation,  or  any 
merger  of  the  rights  of  the  estate  In  any  con- 
tract made  by  the  appellee  with  the  assods/- 
tlon,  entitling  her  to  a  recovery  of  the  with- 
drawal value  of  the  shares.  Whatever  sum 
she  expended  In  enhancing  the  withdrawal 
value  of  the  shares,  she  may  be  entitled  to 
recover  from  the  Alabama  adminlBtration,  in 
appropriate  proceedings,  or  upon  appropriate 
pleadings  in  this  case;  but  such  ecpendlture 
cannot  affect  the  rights  of  Grayson,  as  the 
administrator  appointed  In  this  state,  to  col- 
lect from  the  association  the  withdrawal 
value  of  the  shares. 

The  fact  that  the  appellee  came  into  the 
'possession  of  the  stock,  and  afterwards  sur- 
rendered the  same  to  the  association,  upon 
her  application  for  withdrawal.  Is  unimpor- 
tant in  determining  which  of  the  adminlstrar 
tors  is  entitled  to  the  fund  In  question.  A 
cortlflcate  of  stock  is  merely  the  evidence  of 
ownership.  The  situs  of  the  Interest  which 
it  represents,  for  the  purposes  of  administra- 
tion, mast  be  in  the  state  In  which  the  cor- 
poration was  organized  and  has  Its  place  of 
business.  It  is  the  situs  of  the  corporation, 
not  the  domicile  of  the  holder  of  the  certifi- 
cate, that  determines.  Such  was  the  ruling 
of  the  supreme  court  of  Tennessee  in  a  case 
Involving  the  attachment  of  shares  of  stock 
In  a  foreign  corporation,  and  we  think  the 
reasons  are  more  cogent  for  applying  the 
principle  to  the  facts  In  this  case.  Young  ▼. 
Iron  Oo.,  85  Tenn.  189,  2  S.  W.  202;  2  Beach, 
Prlv.  Corp.  {  633.  The  surrender  of  the 
shares  was  necessary,  under  the  rules  and 
regulations  of  the  association,  to  the  with- 
drawal, and  It  was  surrendered  to  perfect 


■nch  withdrawal,  and  the  rights  of  flie  estate, 
and  the  liability  of  the  association,  resulting 
therefrom.  We  cannot  see  that  It  has  any 
further  significance.  It  certainly  could  not 
and  did  not  operate  a  change  of  ownership  In 
the  shares,  or  affect  the  right  of  recovery  of 
their  withdrawal  value  by  the  appellant  Be- 
fore the  money  was  paid  to  the  appellee, 
whatever  rights  she  may  have  had  to  the 
stock  or  to  the  withdrawal  value  thereof 
were  Intercepted  and  defeated  by  the  appoint- 
ment of  the  appellant 

The  view  which  we  have  been  constrained 
to  take  of  the  case  renders  It  unnecessary  to 
pass  upon  the  other  assignments  of  error. 
The  decree  of  the  chancery  court.  In  so  far 
as  it  adjudges  that  the  appellee,  Sobertson,  U 
entitled  to  the  fund  in  question,  and  orders 
the  payment  thereof,  less  costs  and  expensea^ 
to  her,  is  erroneous;  and  It  is  therefore  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  conformity  with  this  opinion. 

The  foregoing  opinion  was  prepared  by  far- 
mer Chief  Justice  BRICKELL. 


an  Ala.  4isy 
WESTERN    UNION   TBI*    CO.    V.    OHAM- 
BLEB. 

(Supreme  Court  of  Alabama.     Feb.  1,  1899.) 

Tbleobah  —  N^OLioENca  iM  Transmisbioit  — 
Bendbh's  Dutt— Contract  to  Repeat  MESSAoa 
— Vauditi — Sale  fob  Fdtore  Oeuvbrt— Pkb- 
BDHPTioir  o*  Validitt— New  Tkial— Absinom 

or  COUNSEI. 

1.  Where,  owing  to  a  telegraph  company's 
negligence  in  transmitting  a  message  to  the 
sender's  brokers  to  buy  cotton,  they  failed  to 
buy,  the  sender  was  not  bound  to  purchase 
the  next  day,  to  prevent  or  lessen  his  loss. 

2.  The  sender  owes  no  duty  to  the  telegraph 
company  to  inquire,  from  it  or  otherwise, 
whether  his  message  was  correctly  transmitted 
and  received. 

3.  A  contract  releasing  a  telegraph  company 
from  damages  for  mistakes  in  transmitting  a 
message,  unless  the  sender  requires  it  repeat- 
ed, is  invalid. 

4.  A  sale  under  a  contract  for  future  deliv- 
ery will  be  presumed  valid,  unless  it  is  appar^ 
ent  that  no  purchase  and  delivery  were  Intend- 
ed. 

6.  A  new  trial  for  absence  of  connsel  who 
were  engaged  in  other  trials  was  properly  re- 
fused where  it  did  not  appear  that  they  made 
any  effort  to  have  the  cases  in  which  they 
were  engaged  laid  over  to  try  the  one  in  ques- 
tion, and  no  necessity  was  shown  for  the  ab- 
sence of  one  of  them,  and  it  appeared  that 
they  presumed  on  the  coortesy  of  the  opposing 
counsel  to  delay,  the  trial  at  considerable  ex- 
pense to  his  client  while  there  were  other 
capable  attorneys  who  could  have  been  pro- 
cured. 

Appeal  from  circuit  court,  Morgan  county; 
H.  C.  Speake,  Judge. 

Action  by  James  P.  Chamblee  against  the 
Western  Union  Telegraph  Company.  From 
a  judgment  for  plaintiff,  and  from  the  denial 
of  a  new  trial,  defendant  appeals.    Affirmed. 

This  action  was  brought  by  the  appellee 
against  the  appellant,  to  recover  damages  foe 
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a  mistake  committed  by  defendant  In  tnuu- 
mlttlng  a  telegram  from  plaintiff  at  Fork- 
vlDe,  Morgan  county,  Ala.,  to  the  Birming- 
ham Exchange  Company  at  Birmingham, 
Ala.  The  plaintiff,  on  September  IS,  1886, 
d^Teied  to  the  defendant's  office  at  Fork- 
Tllle  a  telegram,  which  exclusive  of  date  and 
signature,  was  as  follows:  "To  Birmingham 
Exchange  Co.,  Birmingham,  Ala.:  If  can  bny 
cotton  Jany.  25,  close  pork  buy  cotton," 
which  was  a  direction  to  close  out  plalntifTs 
holding  in  pork  and  buy  cotton,  if  It  could 
be  purchased  at  8*>/ioo  cents  pw  pound. 
This  message,  aft«r  having  been  transmitted, 
was  ddivered  to  the  Birmingham  Exchange 
Company,  and  reed  as  follows:  "If  can  buy 
cotton  Jany.  20,  close  pork  buy  cotton."  The 
piainHfT  dalms  that  by  reason  of  this  mis- 
take he  lost  $140,  in  that  January  cotton  on 
the  day  the  message  was  sent  went  down  to 
8»/ioo  cents  per  pound,  but  did  not  go  down 
to  8**/io»f  and  that  the  Birmingham  Ex- 
change Company  did  not  sell  the  pork  and 
boy  the  cott<Hi  for  plaintiff  for  the  reason 
that  the  telegram  r;ead  "20"  Instead  of  "25," 
and  that  on  the  next  day  the  plaintiff  tele- 
graphed the  Birmingham  Exchange  Company 
as  follows:  "If  I  am  in  cotton  close  at  60 
and  wire."  It  was  then  averred  in  the  com- 
plaint that  not  being  in  cotton,  he  lost  the  dif- 
ference between  what  it  could  have  been  pur- 
chased at  "25"  aa  the  15th  and  what  it  would 
have  aolA  for  on  the  16th,  and  for  the  recov- 
ery of  this  difference  the  present  suit  is 
brongbt.  To  this  complaint  the  defendant 
pleaded  the  general  Issue  and  five  special 
pleas.  The  substance  of  the  fifth  and  sixth 
pleas  are  sufficiently  stated  In  the  opinion. 
The  second,  third,  and  fourth  pleas  were  as 
follows: 

"(2)  That  the  plaintiff  himself  was  guUty 
of  negligence  in  not  exercising  reasonable  dil- 
igence to  prevent  or  lessen  his  loss  In  that 
he  failed  to  purchase  January  cotton  on  the 
16th  of  September,  1896,  when  it  reached  the 
lowest  point  on  that  day,  to-wlt:  8.32,  and 
such  negllgen<%  contributed  proximately  to 
his  injury. 

"(3)  That  the  plaintiff  himself  was  guilty 
of  negligence  in  not  exercising  reasonable 
diligence  to  find  out  on  the  15th  of  Septem- 
ba,  1806,  whether  or  not  the  Birmingham 
Exchange  Ccmipany  had  received  his  tele- 
gram correctly  and  bad  purchased  said  Janu- 
ary cotton  for  him  at  8.2S;  which  negligence 
on  bia  part  contributed  proximately  to  his 
loss. 

"(4)  That  one  of  the  provisions  of  the  con- 
tract entered  into  by  and  between  the  plain- 
tiff and  defendant  when  plaintiff  delivered  to 
defendant  his  said  message  on  the  16th  of 
September,  1896,  was  as  follows:  To  guard 
against  mistakes  or  delays,  the  sender  of  a 
message  should  order  It  repeated;  that  is, 
telegraphed  back  to  the  original  office  for 
comparison.  For  this,  one-half  the  regular 
r^te  is  charged  In  addition.  It  is  agreed  be- 
twetn  the  sender  of  the  following  message 


and  this  company,  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondelivery 
of  any  unrepeated  message,  beyond  the 
amoimt  received  for  sending  the  same.'  And 
defendant  further  avers  that  the  plaintiff,  not 
having  had  said  message  repeated,  cannot 
recover  any  damages  beyond  the  amount  he 
paid  to  defendant  for  the  transmission  of  the 
said  message,  to  wit,  27  cents." 

To  the  second  idea,  the  plaintiff  demurred 
upon  the  following  grounds:  (1)  The  plea 
does  not  set  out  specifically  and  definitely  the 
facts  constituting  the  alleged  contributory 
negligence.  (2)  It  does  not  set  forth  any  fact 
or  facts  constituting  any  defense  whatever 
to  plalntUTs  complaint.  (3)  The  matters  and 
things  set  forth  in  said  plea  do  not  furnish 
or  constitute  any  defense  for  the  negUgencd 
of  the  defendant  set  up  and  specified  in  plain- 
tiff's complaint. 

To  the  third  plea  the  plaintiff  demurred  up- 
on the  following  grounds:  (1)  There  is  no 
fact  or  facts  stated  In  said  plea  which,  If 
true,  would  furnish  any  defense  for  the  neg- 
ligence of  the  defendant  alleged  In  plaintiff's 
complaint  (2)  It  does  not  set  out  and  allege 
in  said  plea  that  it  was  the  duty  of  the  plain- 
tiff to  find  out  oa  September  16tb,  whether 
the  Birmingham  Exchange  Company  had  re- 
ceived his  telegram  correctly  and  had  pur- 
chased January  cotton  for  him  at  8.25.  (3) 
It  was  not  the  duty  of  the  plaintiff  to  Inquire 
on  September  15th  or  at  any  other  time, 
whether  or  not  the  Birmingham  Exchange 
Company  had  received  his  telegram  correct- 
ly. (4)  The  plaintiff  bad  a  right  to  rely  upon 
the  correct  transmission  of  said  message  by 
the  defendant. 

To  the  fourth  plea  the  plaintiff  demurred 
upon  the  following  grounds:  (1)  The  provi- 
sions of  the  contract  set  up  in  said  plea  show 
it  to  be  an  alleged  contract  which  is  against 
public  policy  and  therefore  void.  (2)  Because 
the  defendant  corporation  cannot  exempt  it- 
self from  Its  negligence  or  the  negligence  at 
its  employes  by  such  a  stipulation  as  is  set 
out  in  said  plea.  (3)  There  are  no  facts  set 
up  in  said  plea  which  constitute  an  excuse  or 
defense  for  the  negligence  mentioned  and  set 
out  in  the  plaintiff's  complaint 

These  demurrers  to  the  second,  third,  and 
fourth  pleas  were  sustained,  and  the  cause 
was  tried  upon  issue  joined  upon  the  first 
fifth,  and  sixth  pleas. 

There  were  verdict  and  Judgment  for  the 
plaintiff.  Thereupon  the  defendant  made  a 
motion  for  a  new  trial.  The  facts  pertaining 
to  the  motion  for  a  new  trial  are  sufficiently 
stated  In  the  opinion. 

Upon  the  submission  of  the  cause  upon  the 
facts  shown  and  the  motion  for  a  new  trial, 
the  court  overruled  said  motion.  The  de- 
fendant appeals,  and  assigns  as  error  the  rul- 
ings of  the  court  in  sustaining  the  demurrers 
to  the  second,  third,  and  fourth  pleas,  and  in 
overruling  the  motion  of  the  defendants  for 
a  new  trlaL 
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Walkear,  Porter  &  Walker,  for  appellant 
Arthur  L.  Brown  aad  E.  W.  Godbey,  for  ap- 
pellee. 

HARALSON,  J.  1.  The  demurrers  to  de- 
fendant's second  and  third  pleas  were  prop- 
erly sustained.  The  second  professes  to  be 
a  plea  In  bar,  but  really,  it  Is  one  in  mitigation 
of  damages.  It  does  not  go  to  all,  but  to  a 
part  of  the  damages  claimed,  and  shonld  have 
been  so  pleaded.  If  plalntttC  was,  under  any 
circumstances,  under  any  legal  obligation  to 
defendant  to  attempt  to  partially  recoup  his 
loss  In  consequence  of  defendant's  failure  to 
comply  with  Its  contract  In  sending  the  mes- 
sage, It  Is  not  averred  In  said  plea  that  plain- 
tift  knew  or  was  informed  that  he  could  thus 
protect  himself.  But,  plaintiCC  was  not  bound 
to  anticipate  that  defendant  would  not  com- 
ply with  its  contract  and  he  owed  defendant 
no  such  duty  as  that  averred  in  the  second 
plea,  arising  out  of  such  supposed  obligation. 
Nor  did  plalntlCF  owe  the  defendant  the  duty, 
as  averted  in  the  third  plea,  to  exercise  dili- 
gence to  ascertain  by  Inquiry  from  defendant 
or  otherwise,  that  the  Birmhigham  Exchange 
Company,  the  sendee  of  the  message,  had  re- 
ceived his  telegram  correctly  and  had  pur- 
chased the  cotton  as  instructed  by  him.  This 
he  might  have  done  for  his  own  satisfaction, 
but  not  as  a  duty  he  owed  defendant  Tele- 
graph Co.  V.  Crawford,  110  Ala.  460,  467,  20 
South.  Ill;  Telegraph  Co.  v.  Daughtery,  88 
Ala.  191,  7  South.  660;  Telegraph  Co.  v, 
Stephens  (Tex.  Sup.)  16  8.  W.  1095;  26  Am. 
&  Eng.  Bnc.  LaWr  809. 

2.  It  may  be  stated  generally  as  a  correct 
rule,  that  a  telegraph  company  In  accepting 
a  message  for  transmission,  is  under  obliga- 
tion by  its  contract  with  the  sender  of  the 
message,  to  transmit  It  correctly  and  without 
delay,  and  for  a  failure  to  do  so,  is  liable  to 
the  sender  for  the  damages,  of  which  its 
negligence  was  the  proximate  cause.  It  is 
also  well  settled,  that  such  a  company  is  not 
like  a  common  carrier,  an  insurer  against  all 
accidents.  25  Am.  8c  Eng.  Enc.  Law,  778, 
and  authoriUes  cited;   Thomp.  Elect  {  139. 

In  respect  to  the  contract  for  the  repetition 
of  messages,  and  the  release  of  the  company 
from  damages  if  mistakes  occur  in  the  trans- 
mission, unless  the  sender  requires  the  mes- 
sage to  be  repeated,  such  as  is  set  up  In  the 
fourth  plea,  courts  have  taken  different  views, 
but  the  great  weight  of  authority.  Including 
our  own  court,  is  opposed  to  the  validity  of 
such  a  stipulation.  The  rule  in  respect  to 
such.  Is  well  settled  to  be,  that  "on  principle 
it  would  seem  that  the  stipulation  Is  invalid, 
in  that  it  opposed  the  recognized  principle  that 
all  individuals  or  corporations  engaged  In  a 
public  business  cannot  be  allowed  to  contract 
against  liability  for  the  consequences  of  Its 
own  negligence,  or  willful  wrongdoing.  And 
since  it  appears  that  the  stipulation  Is  not  as 
a  matter  of  fact,  provided  with  a  view  of  se- 
curing correctness  in  the  transmission  of 
messages,  but  rather  to  protect  the  comi>any 


from  liability,  It  cannot  be  regarded  as  a  rea- 
sonable regulation  which  It  is  in  the  com- 
pany's power  to  provide.  Regarded  as  a  con- 
tract the  stipulation  la  void  as  having  been 
Induced  by  a  species  of  moral  duress.  The 
weight  of  authority  is,  tfaerefoK,  opposed  to 
upholding  such  a  stipulation  and  declines  to 
sustain  or  enforce  it"  25  Am.  &  Eng.  Enc. 
Law,  791,  792,  where  authorities  on  the  sub- 
ject are  collated;  Thomp.  Elect  241;  Tele- 
graph Co.  V.  Daughtery,  89  Ala.  191,  7  South. 
660.  A  prima  facie  case  is  made  out  by  the 
plalntlfC  against  the  company  for  failing  to 
correctly  transmit  a  message,  by  showing  that 
the  message  delivered  was  not  a  copy  of  the 
one  sent,  when  defendant  must  exonerate  It- 
self by  showing  that  the  breach  was  not  due 
to  negligence  on  its  part  Pearsall  v.  Tde- 
graph  Co.,  124  N.  Y.  256,  26  N.  E.  634,  and 
21  Am.  St  Rep.  662;  Telegraph  Co.  v.  Du- 
bois, 128  IlL  248,  21  N.  E.  4;  Gray,  Com. 
Tel.  a  26,  63,  77;  Shear.  &  B.  Neg.  i  542;  3 
Suth.  Dam.  i  957;  Thomp.  Neg.  837. 

The  demurrer  to  the  fourth  plea  was  prop- 
erly sustained. 

3.  Issue  was  Joined  in  the  case  on  the  plea 
of  the  general  Issue,  and  on  the  fifth  and  sixth 
pleas,  the  fifth  setting  up  that  the  contract 
sued  on  was  founded  on  a  gambling  considera- 
tion, and  the  sixth,  that  the  contract  sought 
to  be  made  by  the  plaintiff  with  the  Bbmlng- 
ham  Exchange  Company,  the  sendee  of  the 
message,  was  a  contract  founded  on  a  gamb- 
ling consideration,  and  was  illegal  and  void. 
What  the  evidence  introduced  on  the  trial  was, 
we  are  not  informed  by  bill  of  exceptions.  In 
the  motion  for  a  new  trial,  we  are  informed, 
that  the  cause  was  tried  before  a  Jury  by  the 
plaintiff  on  evidence  adduce^d  to  prove  his  case, 
in  the  absence  of  defendant's  counsel.  Judg- 
ment was  rendered  for  plaintiff  for  the  sum  of 
$12Z65  and  costs. 

The  defendant  afterwards  moved  the  court 
for  a  new  trial,  which  was  overruled.  The 
cause  is  here  on  bill  of  exceptions  reserved  on 
the  trial  of  that  motion.  It  Is  based  on  the 
ground  that  the  attorneys  for  the  defendant 
were  absent  by  alleged  imavoldable  delay  in 
consequence  of  being  engaged  In  the  trial  of 
two  causes  In  Birmingham,  one  in  the  federal 
and  the  other  In  the  city  court  in  that  city, 
and  on  the  ground  that  plaintiff  ought  not  to 
be  allowed  to  recover,  on  account  of  the  gam- 
ing transaction  in  which  he  was  engaged  In 
sending  his  messages. 

In  the  first  place,  we  may  dispose  of  the  lat- 
ter question  by  stating,  that  the  messages 
sent  by  plaintiff  to  his  correspondent  in  Birm- 
ingham, over  defendant's  line,  do  not  conclu- 
sively reveal  an  intention  on  the  part  of  plain- 
tiff to  deal  In  what  are  termed  "futures." 
Such  contracts,  as  the  authorities  generally 
concur  in  holding,  are  valid,  though  the  ven- 
dor neither  has  the  goods  in  hand,  nor  has 
contracted  for  the  purchase  of  them,  and  has 
no  expectation  of  acquiring  them  otherwise 
than  by  their  purchase  at  some  ddte  before 
the  day  of  delivery.     But  if  It  is  apparent 
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tittt  no  pnrchue  and  deUrery  were  Intended, 
but  that  the  transaction  abonld  be  cloaed  up 
on  the  basis  of  the  market  value  of  the  goods 
at  the  date  of  delivery,  the  losing  party  pay- 
ing the  other  the  difference.  It  la  a  gambling 
transaction.  It  la  contrary  to  pnUle  policy  and 
▼old  at  common  law.  In  the  absence  of  a 
statute  even  denouncing  It  aa  sndi.  Hawley 
▼.  Bibb,  6»  Ala.  52;  Lee  ▼.  Boyd,  86  Ala.  288, 
6  South.  488l  The  demurrers  to  the  fifth  and 
sixth  pleas  were  withdrawn,  and  issue  talcen 
on  them.  It  may  be^  In  a  snlt  of  this  charac- 
ta,  they  were  subject  to  demurrer,  but  this 
question  is  not  before  us,  and  we,  therefoce, 
do  not  decide  It. 

4.  The  law  firm  employed  by  defendant  to 
defend  its  suit,  consisted  of  three  members,  all 
residing  in  Birmingham.  The  case  was  orig- 
inally set  for  trial  on  October  26,  1897,  but  by 
•n  agreement  of  counsel  on  both  sides,  and 
with  the  consent  of  the  court,  it  was  reset  for 
November  Sd,  following.  The  attorneys  for 
defendant  did  not  appear  at  Decatur  on  the 
last  day  named.  One  of  them  tdegrapbed  on 
the  ad,  to  the  clerk  of  the  court  in  Decatur,— 
"We  are  engaged  in  United  States  court 
Pretty  sure  can  be  in  Decatur  Friday  or  Sat- 
urday," requesting  the  derk  to  show  the  mes- 
sage to  Mr.  Brown,  attorney  for  plaintiff,  and 
bave  case  passed  to  Friday  or  Saturday.  The 
clerk  replied  same  day,  that  Brown  was  not 
there  and  Judge  refused  to  make  order  in  bis 
absence.  Brown  lived  in  Hartselle,  Ala.  On 
the  3d,  the  same  attorney  telegraphed  to 
Brown  in  Decatur,  "If  case  reached  please 
paas  until  to-morrow.  Our  firm  engaged  in 
dty  and  United  States  courts.  If  I  cannot 
come  will  send  some  lawyer  in  my  place.  If 
case  win  not  be  reached  to-morrow,  wire  me 
to-day."  Tb  this  Brown  replied,— *T?elegram 
received  after  case  was  disposed  of  this  fore- 
noon. Judgment  against  defendant  for  about 
$120."  Defendant's  attorney  then  telegraphed 
to  Brown  or  Judge  Speake,  expressing  sur- 
prise at  the  taking  of  the  Judgment  after  see- 
ing bis  telegram,  and  stating  that  he  would 
be  up  that  night  with  his  witnesses,  ready  to 
try  the  case,  and  requesting  Brown  to  keep 
bis  witnesses  there  or  get  them  t)ack.  If  they 
bad  gone.  To  this  Brown  replied:  "Witnesses 
are  gone.  Heard  nothing  of  your  telegram 
imtn  my  cHent  and  wttnesses  were  here  ready 
and  demanding  trial.  Big  damage  suit  against 
Uorgan  eounty  on  trial,  which  will  last  sev- 
eral days."  It  is  not  shown  that  defendant's 
counsel  attempted  to  liave  either  of  tbelr  cases 
In  the  dty  or  federal  court  laid  over,  in  order 
that  one  at  them  might  go  to  the  Decatur 
court  to  try  this  cause  whicb  had  been  previ- 
ously set  by  their  consent  on  the  Sd  of  No- 
Tember.  Reasons  are  stated  why  one  of  the 
eonnsel  engaged  in  the  city  court  case  was 
needed  to  try  that  cause,  and  another  to  try 
the  cause  in  tte  federal  court,  but  no  facts 
are  shown  why  It  was  necessary  that  the  third 
one  sbotdd  remain  In  Birmingham  on  account 
of  either  of  said  causes,  further  than  the  ex- 
pression of  •  eondusion  that  It  mw  necessary 


for  him  to  do  80.  It  ts  tiot  abown  why  d»> 
fendantfs  counsel,  wben  apprehensive. of  a  cod- 
flict  in  the  trials  of  their  causes  in  Bbmlng- 
ham  and  at  Decatur,  did  not  communicate 
with  plaintiff  and  bis  attorney.  Brown,  both 
of  whom  lived  at  Hartselle,  before  the  latter 
left  home  to  come  to  Decatur  to  try  said  cause, 
and  attempt  to  make  arrangements  for  the 
IMStponement  of  this  cause.  It  appears  they 
presumed  it  would  be  done  as  a  matter  of 
courtesy,  and  they  delayed  timely  effort  to 
effect  such  an  arrangement.  The  attorney  of 
defendant,  who  did  the  correspondence  by 
wise,  in  one  of  his  messages  to  plalntlflTs  at- 
torney, stated  that  if  he  could  not  come  at  a 
certain  time,  If  the  case  was  laid  over  tm 
then,  he  would  send  another  attorney  to  rep- 
resent him.  He  does  not  show,  that  he  might 
not  have  done  this  and  had  the  case  tried  when 
Set.  It  also  appears,  there  were  other  capable 
lawyers  living  In  Decatur,  who  had  no  connec- 
tion with  this  case,  who,  for  aught  appearing:, 
could  have  represented  defendant.  It  was 
the  duty  of  defendant  or  his  attorneys  to  have 
made  some  arrangement  for  the  trial  of  the 
cause,  by  the  appearance  of  one  of  them,  or  by 
a  suitable  representative  for  the  purpose,  and 
not  to  have  depended  on  a  courtesy  to  be 
shown  them  by  opposing  counsel,  especially 
when  it  would  have  been  at  considerable  ex- 
pense to  his  client  to  do  so.  We  will  not 
attempt  to  deal  with  the  question  of  courtesy 
between  opposing  counsel.  The  Judge  who 
tried  this  cause,  sitting  as  a  fair  arbiter  In 
the  premises,  with  all  the  facts  before  him,  de- 
cided that  It  was  not  his  ddty  to  grant  a  new 
trial,  and  we  are  unable  to  hold  that  he  erred 
In  so  doing.  This  conclusion  Is  fully  Justified 
by  previous  decisions  of  this  court.  Brock  v. 
BaiUroad  Co.,  65  Ala.  79;  Broda  v.  Greenwald, 
66  Ala.  538;  McLeod  v.  Manufacturing  Co, 
108  Ala.  81,  10  South.  826. 
Affirmed. 


(UO  AlK.  tTS) 
MAXWELL  V.  STATU. 
(Supreme  Court  of  Alabama.     Feb.  1.  1899.) 

laTOXICATIMO  LiqCOBS— PaOBUITIOH  — DISTIU.A- 
TlOK. 

One  who  receives  apples,  to  be  distilled  in- 
to brandy  on  shares,  does  not,  by  deliveriDg  to 
the  original  owner  his  portion  of  tlie  product, 
violate  a  law  prohibiting  the  sale,  gift,  or  otll- 
er  disposition  of  intoxicants. 

Appeal  from  dty  court  of  Annlston;  Jamet 
W.  Lapsley,  Judge. 

John  Maxwell  was  hidlcted,  tried,  and  con- 
victed imder  a  local  act  making  It  unlawful 
to  sell,  give  away,  or  otherwise  dispose  of 
spirituous,  vinous,  or  malt  liquors  in  Calhoun 
county,  and  appeals.  There  was  no  conflict 
in  the  evidence,  there  being  but  one  witness 
examined,  and  this  evidence  is  stated  In  tbe 
opinion.    Reversed. 

Jolm  H.  Caldwell  and  T.  O.  Sensabaugh,  for 
appellant.  Ctaaa.  Q.  Blown,  Atty.  Gen.,  tor 
tbe  Stattb 
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TTSON,  X  The  defendant  was  Indicted  and 
tried  for  a  violation  of  tbe  local  prohibition 
law  In  fbrce  In  Calhoun  county.  The  only 
evidence  Introduced  showed  that  one  Couch, 
some  time  In  August,  1897,  delivered  his  ap- 
ples to  the  defendant  to  distill  into  brandy  on 
shares.  In  December  following,  Couch  went 
back  to  the  still  of  defendant,  and  a  son  of 
defendant,  who  lived  with  and  worked  with 
his  father  at  the  still,  delivered  to  bim  his 
brandy.  The  evidence  does  not  disclose 
whether  tbe  apples  were  divided  before  dis- 
tillation, and  the  portion  belonging  to  Conch 
distilled  separately  by  defendant,  or  whether 
all  the  apples  were  distilled,  and  a  division  of 
the  brandy  made.  However,  this  wonid  make 
no  material  difference  in  our  condusicm.  The 
contract  was,  In  effect,  that  defendant  was  to 
get  one-half  of  tbe  brandy  distilled  from  tbe 
apples,  for  manufacturing  It  His  share  was 
to  compensate  him  for  tbe  labor,  etc.,  to  be 
bestowed  by  him  in  the  process  of  distillation. 
After  the  result  was  attained  of  converting 
tbe  apples  into  brandy,  tbe  other  half  was  tbe 
property  of  Coucb.  Tbe  defendant,  so  far  as 
Couch's  share  of  tbe  brand?  was  concerned, 
bad  no  sucb  Interest  as  that  be  could,  by  re- 
turning to  Coucb  bis  property,  be  said  to  have 
sold,  given,  or  otherwise  disposed  of  tbe 
brandy  to  him.  Amos  v.  State,  73  Ala.  40S. 
BevKBed,  and  prisoner  discharged. 


(120  Ala.  seo) 

HENDERSON  v.  STATR 
(Supreme  Coart  of  Alabama.     Feb.  7,  1889.) 

FOKOEBT  —  EVIDENCB— CONPBSSIOH  —  RBABOX  ABLS 
DOOBT— ISSTROCTIOSS. 

1.  On  a  trial  for  a  forgery,  alleged  to  have 
been  committed  a  few  years  previonaly,  it  was 
error  to  exclude  testimony  of  a  witness  as  to 
whether  the  signature  to  the  writing  was  tliat 
of  defendant,  where  witness  had  testified  that 
he  knew  what  his  signature  was  at  the  time 
it  purported  to  have  been  made,  though  he 
could  not  testify  as  to  bis  handwriting  at  the 
date  of  the  trial. 

2.  What  defendant  said  to  a  witness  about 
an  order  alleged  to  have  been  forged  by  him 
before  he  presented  the  same  was  not  a  con- 
fession, such  as  is  required  by  law  to  be 
shown  to  l>e  voluntarily  made  before  admissi- 
ble. 

8.  On  trial  for  forgery,  an  order,  "Please  pay 
the  boy  |5,"  is  not  too  indefinite,  as  to  the 
payee,  to  be  admitted  In  evidence. 

4.  An  instruction  that  a  reasonable  doubt 
may  arise,  even  when  there  Is  no  probability  of 
defendant's  innocence,  and  that  il  the  jury 
have  not  an  abiding  conviction  to  a  moral  cer- 
tainty of  defendanrs  guilt  tbey  should  acquit, 
and  that  unless  the  guilt  of  defendant  follows 
as  the  only  conclusion  of  reason  from  the  whole 
evidence  ute  defendant  must  be  acquitted,  and 
that  if  there  Is  one  material  fact  mconsistent 
witb  the  guilt  of  the  defendant  be  must  be  ac- 
quitted, is  too  involved,  and  calculated  to  mis- 
lead the  jury,  and  properly  refused. 

5.  An  instruction  that,  if  there  is  a  probabil- 
ity of  defendant's  Innocence,  the  jury  must  ac- 
quit, was  Improperly  refused. 

Appeal  from  circuit  court,  Henry  county; 
W.  li.  Parks,  Judge. 

Sam  Henderson  was  Indicted,  tried,  and  con- 
victed of  forgery,  and  sentenced  to  tbe  peni- 


tentiary for    five  years,  and  appeals.     Be> 

versed. 

The  Instrument  alleged  to  have  been  forged 
Is  copied  in  the  opinion.  During  tbe  examina- 
tion of  one  Aaron  Holmes,  a  witness  for  tbe 
state,  and  after  be  had  testlfled  that,  on  tbe 
night  before  the  defendant  delivered  tbe  for- 
ged Instrumoit,  tbe  latter  came  to  his  bouse, 
and  the  witness  and  bis  brother  and  tbe  de- 
fendant went  to  town  together  next  day,  wbea 
tbe  defendant  Is  shown  to  have  uttered  tbe 
forged  instrument,  be  was  asked  tbe  following 
questions  by  tbe  solicitor  for  tbe  state: 
"Wliat  did  tbe  defendant  say  to  you,  tbe  night 
be  came'to  your  house,  before  coming  to  town 
next  day,  about  an  order  for  some  goods  or  for 
trade  for  five  dollars?'  Tbe  defendant  ob- 
jected to  this  question,  upon  the  ground  that 
it  called  for  tbe  confession  and  a  proper  predi- 
cate bad  not  been  laid.  Tbe  court  overruled 
the  defendant's  objection,  allowed  the  ques- 
tion to  be  answered,  and  to  this  ruling  tbe 
defendant  duly  excepted.  Tbe  witness  an- 
swered that  tbe  defendant  told  him  he  had  an 
order  for  five  dollars  on  Mr.  Beach,  and  would 
go  to  town  next  day  and  trade  it  out.  Tbe 
defendant  moved  to  exclude  this  answer  from 
tbe  Jury,  upon  the  ground  that  it  was  a  oon- 
fesslon,  and  no  proper  predicate  bad  been 
laid.  This  motion  tbe  court  overruled,  and  to 
this  ruling  the  defendant  duly  excepted.  Up- 
on the  state  offering  to  introduce  in  evidence 
the  order  alleged  to  have  been  forged,  tbe  de- 
fendant objected  to  this  Introduction,  upon  tbe 
ground  that  the  person  to  whom  It  was  made 
payable  was  too  Indeflnlte  and  uncertain.  The 
court  overruled  this  objection,  allowed  the  or- 
der to  be  Introduced  in  evidence,  and  to  thia 
ruling  the  defendant  duly  excepted.  Tbe  other 
facts  are  sufficiently  stated  In  the  opinion. 

Upon  the  introduction  of  all  tbe  evidence, 
the  defendant  requested  tbe  court  to  give  to 
the  Jury  tbe  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (1)  "The  court 
charges  the  Jury  that  if  tbe  Jury  are  not  satis- 
fled  beyond  all  reasonable  doubt,  to  a  moral 
certainty,  and  to  tbe  exclusion  of  every  rea- 
sonable hypothesis  but  that  of  defendant's 
guilt,  tbey  should  find  the  defendant  not  guilty; 
and  It  is  not  necessary,  to  raise  a  reasonable 
doubt,  that  the  Jury  should  find,  from  all  the 
evidence,  a  probability  of  defendant's  Inno- 
cence in  tbe  testimony,  but. sucb  a  doubt  may 
arise  even  when  there  is  no  probability  of  de- 
fendant's Innocence  In  tbe  testimony,  and,  it 
tbe  Jury  have  not  an  abiding  conviction  to  a 
moral  certainty  of  his  guilt,  it  is  tbe  dnty  of 
the  Jury  to  find  the  defendant  not  guilty."  (2) 
"The  court  charges  yon  that  not  only  must  tbe 
guilt  of  tbe  defendant  follow  as  tbe  only- 
conclusion  of  reason  from  tbe  whole  evidence 
before  a  conviction  may  be  bad,  but,  in  addi- 
tion to  that,  if  a  reasonable  doubt  follows  or 
grows  out  of  all  the  evidence,  tbe  defendant 
must  be  acquitted."  (3)  "To  warrant  a  con- 
viction, tbe  defendant  must  be  proven  guilty 
so  clearly  and  conclusively  that  there  la  no 
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reasonable  theory  on  whlcb  he  can  be  Inno* 
cent,  when  all  the  eTldence  Is  considered  to- 
gether; and  if  there  Is  any  one  material  fact, 
which  Is  proved  to  the  satisfaction  of  the  Jury 
by  a  preponderance  of  the  evidence,  which  it 
Inconsistent  with  the  guUt  of  the  defendant, 
this  is  Eufflclent  to  raise  a  reasonable  doubt" 
(4)  "The  court  charges  the  Jury  that,  even 
after  the  evidence  has  removed  all  probability 
of  the  defendant's  Innocence,  the  law  says 
that  then  they  may  entertain  a  reasonable 
doubt  of  defendant's  guilt;  and,  if  such  doubt 
is  entertained,  it  is  the  jury's  duty  to  acquit 
the  defendant"  (6)  "If  there  Is  a  probability 
of  defendant's  Innocence,  the  jury  must  acquit 
the  defendant"  (6)  "If  the  jury  believe  the 
evidence,  they  will  And  the  defendant  not 
gnflty." 

Lee  &  Lee,  for  appellant  Charles  O. 
Brown,  Atty.  Oen.,  for  the  State. 

DOWDBLL,  J.  The  defendant  was  tried 
and  convicted  In  the  circuit  conrt  of  Henry 
county  under  an  indictment  for  forgery.  The 
Instrument  alleged  to  have  been  forged,  as  set 
ont  in  the  Indictment,  is  as  follows:  "June 
2Sth.  1895.  Mr.  Judge  Beach:  Please  pay  the 
boy  five  dollars  (95  dollars).  Oblige  me.  R. 
F.  Tbarpe.  June  25,  1895."  The  state  offered 
evidence  tending  to  show  that  defendant  nt- 
tered  the  tostmment  in  June,  1895,  and  that 
the  same  was  a  forgery;  and  also  proved  by 
one  Aaron  Holmes  that  he  (witness)  knew  the 
handwriting  of  the  defendant,  and  that  the 
Older  or  Instrument  alleged  to  have  been  for- 
ged, and  which  had  been  ottered  In  evidence, 
was  in  the  handwriting  of  the  defendant 
There  was  evidence  by  the  defendant  denying 
the  forgery,  and  also  the  uttering  of  the  forged 
Instrument.  One  B.  J.  Godfrey  was  sworn 
and  examined  as  a  witness  on  behalf  of  the 
defendant  This  witness  testified  that  he 
"knew  the  defendant;  knew  defendant's  hand- 
writing In  June,  1895,  or  the  year  1895,"  "and 
saw  same  frequently";  and,  further  testify- 
Uig,  the  witness  said:  "I  have  seen  defend- 
ant's handwriting,  and  knew  the  same  In  the 
year  1886,  but  cannot  say  that  I  know  the 
same  now,  as  his  handwriting  might  have  Im- 
proved. Would  not  say  I  know  his  handwrit- 
ing now."  The  defendant  then  asked  this  wit- 
ness if  the  instrument  or  order  introduced  in 
evidence  by  the  state  was  in  the  defendant's 
handwriting;  and,  on  the  state's  objection, 
the  court  refused  to  i>ermlt  the  witness  to  an- 
swer the  question,  to  which  ruling  the  defend- 
ant excepted.  It  is  evident,  from  the  state- 
ment of  this  witness,  that  he  meant  that  he 
knew  and  was  familiar  with  the  handwriting 
of  the  defendant  as  he  wrote  in  the  year  1896, 
but  could  not  say  that  he  would  know  the 
defendant's  handwriting,  such  as  he  might 
write  now,— that  Is,  at  the  time  of  the  trial,— 
as  witness  explains  that  defendant  may  have 
"Improved"  in  his  handwriting  since  1895. 
Tjte  pertinent  Inquiry  was  a  knowledge  of,  and 
ftunlUari^  with,  the  handwriting  of  defendant 


hi  1895;  fiiat  being  tlie  time  the  alleged  forged 
paper  was  said  and  purported  to  have  been 
written.  The  state  having  offered  evidence 
to  prove  that  the  paper  was  in  the  handwrit- 
ing of  the  defendant  It  was  clearly  the  right 
of  the  defendant  to  Introduce  evidence  in  re- 
buttal of  this,  notwlth^tandlng  he  might  have 
been  convicted  under  the  Indictment  for  utter- 
hig  the  paper,  though  he  did  not  forge  it  The 
court  was  in  error  lu  not  allowing  the  witness 
to  answer  the  question. 

There  is  nothing  in  the  exception  to  th8 
admission  of  testimony  of  the  witness  Aaron 
Holmes  as  to  what  counsel  contends  was  a 
confession  by  the  defendant,  and  not  shown 
to  have  been  voluntary.  What  the  defendant 
said  to  the  witness  about  the  order  was  be- 
fore be  (defendant)  ever  presented  the  same, 
and  only  stated  that  he  bad  an  order  for  five 
dollars,  and  would  go  to  town  next  day  and 
trade  It  out.  This  was  not  a  confession  such 
as  is  required  by  law  to  be  shown  to  have 
been  voluntarOy  made  before  being  admissi- 
ble. There  was  no  charge  at  the  time  against 
the  defendant  for  any  crime  or  offense,  and 
nothing  that  would  raise  the  presumption  of 
duress  or  compul<ilon. 

The  objection  to  the  Introduction  of  the  or- 
der, on  the  ground  that  It  was  too  Indefinite 
as  to  the  payee,  was  without  merit  It  was 
no  more  Indefinite  than  If  It  had  been  pay- 
able to  bearer. 

The  first,  second,  third,  and  fourth  charges  . 
are  more  or  less  Involved,  and  calculated  to 
confuse  and  mislead,  and  were  properly  re- 
fused. 

The  fifth  charge  requested  by  the  defendant 
should  have  been  given.  An  Instruction  to  the 
jury  In  the  precise  language  of  this  charge  has 
been  several  times  decided  by  this  court  to  be 
proper.  Prince  v.  State,  100  Ala.  145,  14 
South.  409;  Bones  v.  State  (Ala.)  23  South. 
138.  See,  also.  Bain  v.  State,  74  Ala.  38; 
Croft  V.  State,  96  Ala.  3,  10  South.  517;  Whit- 
aker  v.  State,  106  Ala.  30,  17  Soufb.  456. 

The  sixth  charge  is  the  general  charge,  and 
this  we  need  not  discuss,  as  the  bill  of  excep- 
tions does  not  purport  to  set  out  all  of  the 
evidence  had  on  the  trial.  For  the  errors 
pointed  out  the  judgment  of  the  circuit  court 
Is  reversed,  and  the  cause  remanded.  The 
defendant  will  remain  In  custody  until  dis- 
charged by  due  course  of  law. 


(UO  Ala.  366) 
CUBBY  V.  STATE. 
(Supreme  Conrt  of  Alabama.     Feb.  8,  1899.) 

OOCBTS — JCRORS— RiOBT  TO    BUMMON — ArBBST  OF 
JCDOHBNT — NbW  TBIAL — VbRDICT. 

1.  Code,  §  4998,  provides  that,  if  the  jury 
commissioners  fail  to  Bummon  a  jury  for  any 
week  of  a  term  of  the  clrcnit  court,  such  court 
may  direct  jurors  to  be  summoned  therefor; 
and  Acts  1894-95,  p.  1221,  creating  the  Talla- 
dega city  court  declares  that  petit  jurors  there- 
for shall  be  drawn  in  the  same  manner  as  pre- 
scribed for  the  circuit  court.  Bdd,  that  jurors 
summoned  by  such  city  court  for  a  week  of  its 
term  for  which  none  had  been  drawn  by  tlie 
commissioners  were  legally  summoned. 


Digitized  by 


Google 


25  SOUXBBRN  BEPOBIXB. 


(Ala. 


2.  A  motion  In  arreit'  of  Judgment  in  a  crim- 
inal case  cannot  be  based  on  a  fact  not  of  rec- 
ord. 

3.  A  motion  for  a  new  trial  of  a  criminal 
case  may  be  based  on  facts  not  of  record. 

4.  Tlie  decision  of  a  trial  court  denying  n  mo- 
tion for  a  new  trial  of  a  criminal  case  cannot 
be  renewed  on  appeal, 

6.  A  verdict  finding  accused  guilty  of  as- 
sault and  battery  may  be  properly  rendered  un- 
der an  indictment  charging  him  with  assault 
with  intent  to  kill. 

Appeal  from  city  court  of  Talladega;  O. 
K:  Miller,  Jndge. 

John  Curty  was  convicted  of  assault  and 
battery,  and  be  appeals.     Affirmed. 

The  Indictment  under  which  the  defendant 
was  tried  contained  two  counts.  The  first 
count  charged  the  defendant  with  an  assault 
with  Intent  to  murder  one  Frank  Noble.  The 
second  count  charged  the  defendant  with  as- 
sault with  Intent  to  murder  Efiie  McKlbbon. 
When  the  cause  was  called  for  trial,  the  de- 
fendant moved  the  court  to  quash  the  panel 
of  the  petit  Jury  summoned  for  the  trial  of 
the  cases  in  court  that  week,  upon  the  grounds 
(1)  that  such  Jury  was  not  drawn  according 
to  law;  (2)  that  such  Jury  was  selected  and 
summoned  by  the  sheriff  from  the  citizens  of 
Talladega  county,  qualified  to  serve  as  Jurors, 
without  reference  to  the  Jurors  whose  names 
were  contained  in  the  Jury  box  of  said  coun- 
'  ty.  The  evidence  for  the  state  tended  to 
show  that,  while  Frank  Noble  and  Miss  Effle 
'McKlbbon  were  riding  along  a  road  In  a 
buggy,  the  said  Noble  told  the  defendant  and 
some  other  men  who  were  walking  along  the 
road  to  get  out  of  his  way;  that  the  defend- 
ant became  Incensed,  and  ran  up  behind  the 
buggy  and  fired  at  said  Noble  and  Miss  Mc- 
Klbbon; and  that  Miss  McKlbbon  was  struck 
with  a  pistol  ball.  The  evidence  for  the  de- 
fendant tended  to  show  that  he  did  not  fire 
the  shot  Upon  the  submission  of  the  cause 
to  the  Jury,  they  returned  the  following  ver- 
dict: "We,  the  Jury,  find  the  defendant  guilty 
of  assault  and  battery  on  the  person  of  Frank 
Noble,  and  assess  the  fine  at  five  hundred  dol- 
lar." The  bill  of  exceptions  recites  that  aft- 
er the  verdict  was  read  by  the  clerk  "the 
solicitor  then  stated  to  the  court  that  there 
was  no  evidence  of  any  battery  on  the  person 
of  Frank  Noble,  and  requested  the  court  to 
so  Instruct  the  Jury,  and  to  explain  what  ver- 
dict they  should  find,  which  the  court  refused 
to  do."  The  defendant  then  filed  a  motion  to 
set  aside  the  verdict  of  the  Jury  npon  the 
grounds  that  the  verdict  was  contrary  to  the 
evidence,  and  that  the  verdict  was  contrary 
to  the  charge  of  the  court.  In  that  said  charge 
did  not  authorize  the  Jury  to  find  the  defend- 
ant guilty  of  an  assault  and  battery  upon 
Frank  Noble.  This  motion  was  overruled. 
Thereupon  the  defendant  filed  a  motion  In  ar- 
rest of  Judgment  upon  the  following  grounds: 
"(1)  The  Jury  before  whom  he  was  tried  was 
not  drawn  according  to  law  in  this  case.  Said 
Jury  was  drawn  and  summoned  by  the  sher- 
iff of  Talladega  county  under  an  order  of  this 
court  directing  him  to  summon  as  Jurors  a 


certain  nimiber  of  qnallfled  Jtuors  of  said 
county,  without  naming  them,  and  without  the 
court  having  drawn  said  Jnrors  from  the  Jnry 
box  as  provided  by  law.  (2)  There  was  a 
variance  between  the  verdict  of  the  Jnry  and 
the  Indictment,  in  this:  the  verdict  found  de- 
fendant guilty  of  an  assault  and  battery  upon 
Frank  Noble,  where  there  was  no  allegation  in 
the  Indictment  of  an  aasanlt  and  battery  upon 
Frank  Noble.  (S)  There  was  a  variance  be- 
tween the  indictment  jmd  the  verdict  of  tbe 
Jury,  In  that  the  indictment  charged  that  de- 
fendant assaulted  Frank  Noble  with  a  pistol, 
while  the  verdict  was  for  an  assault  and  bat- 
tery without  a  weapon."  The  court  over- 
ruled this  motion,  and  the  defendant  duly  ex- 
cepted. Judgment  was  rendered  in  accord- 
ance with  the  verdict,  adjudging  that  "the 
defendant  is  guilty  of  assault  and  battery." 

Charles  G.  Brown,  Atty.  Gen.,  and  Alex,  it- 
Garber,  for  the  State. 

McCLELLAN,  O.  J.  The  spedal  statute  es- 
tablishing the  elty  court  of  Talladega,  etc.,  as 
amended  in  1886,  provides  that  i>etlt  Jurors 
for  said  court  shall  be  drawn  In  tbe  same 
manner  as  was,  or  might  thereafter  be,  pro- 
vided for  the  drawing  of  snob  Jurors  for  the 
circuit  court  of  Talladega  county.  Acts  1884- 
95,  p.  1221.  The  drawing  of  such  Jurors  for 
said  circuit  court  is  provided  for  by  the  Code. 
The  petit  Jury  which  tried  this  case  was 
drawn  in  consonance  witb  section  4898  of  the. 
Code  for  a  week  of  the  city  court  for  which 
no  Jury  had  been  drawn  by  the  Jury  commis- 
sioners, and  tbe  motion  to  quash  the  venire 
because  not  drawn  by  the  commissioners,  etc., 
was  properly  overruled. 

The  fact  that  there  was  no  evidence  of  a 
battery  committed  by  tbe  defendant  upon  the 
person  of  Frank  Noble  did  not  appear  of  rec- 
ord in  the  court  below.  It  was  therefore  not 
matter  for  motion  in  arrest  of  Judgment,  and 
that  motion  was  well  denied,  it  was  proper, 
however,  for  a  motion  f<Mr  a  new  trial;  but, 
conceding  that  upon  it  the  city  court  should 
have  granted  a  new  trial,  its  action  in  re- 
fusing it  is  not  revlaable  by  this  court 

There  Is  no  merit  in  the  theory  advanced  in 
the  court  below,  that  a  battery  is  not  em- 
braced in  an  indictment  charging  an  assault 
with  intent  to  murder.  Jones  t.  State,  78 
Ala.  28. 

Affirmed. 


(122  Ala.  47) 
ROBERTS  V.  STATE. 
(Snpreme  Court  of  Alabama.     Feb.  8,  1889.) 

GBIMIKAb  IiAW— RxCl.nSIOH  Of  BXPERT  WlTaSSSKS 

— Rbasorablb  Doubt— AaeviiBNTS  or 

COCMSEL — KaPB— RVIDBSCC. 

1.  It  is  discretionary  with  the  court  to  put 
expert  medical  witnesses  in  a  criminal  case 
under  the  rule. 

2.  Prosecutrix  testified  that  the  rape  was 
committed  in  a  pasture,  about  45  yards  from  a 
large  pine  tree,  and  about  80  yards  from  a 
cornfield,  and  about  35  yards  from  a  branch. 
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A.  witness  testified  tliat  three  or  four  weeks 
after  the  alleged  rape,  in  the  pasture  in  ques- 
tion, he  saw  tracks  of  a  man  with  shoes,  and 
of  bare  feet,  like  those  of  a  girl,  leading  into 
some  bashes,  where  there  were  signs  of  a  scnf- 
fie,  bat  that  it  was  not  near  a  large  pine  tree, 
and  the  place  was  abont  30  steps  from  the 
cornfield,  and  about  15  yards  from  the  branch. 
Held  that,  since  the  distances  testified  to  by 
the  two  witnesses  were  merely  their  estimates, 
the  identification  of  the  place  was  saffldent  to 
make  the  evidence  of  the  signs  of  the  scuffle 
admissible. 

3.  Though  prosecutrix  has  testified  that  aft- 
er the  rape  there  was  blood  on  her  undergar- 
ment, it  is  not  incumbent  on  the  state  to  pro- 
duce it;  hence,  an  argument  for  the  defense 
based  on  the  nonproduction  of  the  garment  is 
property  arrested- 

4.  Prosecutrix  baring  testified  that  some 
time  prior  to  the  alleged  rape  accused  had  ask- 
ed her  to  kiss  him,  and,  being  refused,  told 
her  that,  if  she  told  her  father,  accused  would 
kill  both  her  and  her  father,  and  that  she  did 
not  tell,  it  was  not  error  to  refuse  to  exclude 
an  argument  by  the  state's  solicitor  that  no  one 
knew  better  than  accused  that  she  had  not 
told,  since  it  was  but  the  expression  of  his 
opinion. 

6.  A  doubt  of  accused's  guilt  is  not  necessari- 
ly a  reasonable  doubt  merely  because  a  reason 
therefor  can  l>e  given. 

6.  A  mere  doubt  of  accused's  guilt,  though 
honestly  enteitaiaed,  does  not  require  an  ac- 
quittal. 

7.  The  fact  that  prosecutrix  testified  on  the 
trial  that  the  rape  was  committed  between  7 
and  8  o'clock  in  the  morning,  and  on  the  pre- 
liminary examination  that  it  was  committed 
between  8  and  9,  may  be  considered  by  the 
jury  in  determining  the  weight  to  be  given  to 
her  testimony. 

Appeal  from  circuit  court.  Pike  county;  J. 
W.  Foster,  Judge. 

Marion  Roberts  was  oonvlcted  of  rape,  and 
be  appeals.    Reversed. 

On  the  trial  of  tiie  case,  after  the  witness 
Annie  Hattoway  bad  testified  to  the  fticta  at- 
tending the  commission  of  the  oflCense,  she 
further  testified  that  the  place  where  the  de- 
fendant threw  her  down  and  ravished  her  was 
in  a  pasture  near  her  father's  honae;  that  it 
was  a  smooth  place  in  some  bushes,  and  was 
sandy,  bnt  the  sand  was  not  perfectly  white; 
that  it  was  abont  45  feet  from  a  large  pine 
tree  that  had  been  killed  by  lightning,  about 
80  yards  from  a  cornfield  in  "the  bottom  ad- 
Joining  the  pasture";  that  the  bashes  were 
thick  there,  and  it  was  in  the  sontheast  cor- 
ner of  the  pasture,  about  35  yards«fiom  a 
branch;  and  from  30  to  60  yards  from  an  out- 
field. The  said  Annie  Hattoway  further  tes- 
tified that  at  the  time  she  was  raped  by  the 
defendant,  she  had  on  an  undergarment  and 
a  dress,  and  that  in  the  afternoon  of  the  day 
the  otFense  was  committed  she  noticed  that 
ber  ondergarment  had  blood  on  it,  both  In 
front  and  behind.  When  asked  about  what 
time  of  the  day  she  was  assaulted  by  the  de- 
fendant, she  testified  that  it  was  between  7 
and  8  o'clock  in  the  morning.  Dnrlng  her 
cross-examination  tiiB  stated  that  she  testified 
on  the  preliminary  trial  and  on  the  habeas 
corpus  proceedings  that  it  was  between  8  and 
0  o'doclc  In  the  morning,  but  that  she  was 
BOW  mre  It. was  betwcjen  3.  and  8  o'clodc;  that 


she  had  changed  the  designation  of  the  time 
because  after  the  other  trials  she  was  inform- 
ed that  the  time  was  an  Important  matter  in 
the  case,  and  after  thinking  It  over  she  was 
sure  it  was  between  7  and  6  o'clock.  Upon 
the  cross-examination  of  one  Ben  Blackman, 
a  witness  for  the  defendant,  he  testified  that, 
abont  three  or  four  weeks  after  the  day  the 
defendant  was  charged  with  having  raped  An- 
nie Hattoway,  he  was  passing  through  Mr. 
Hattoway's  pasture,  and  made  an  examination 
to  see  if  he  could  find  the  place  of  the  alleged 
rape;  that  in  one  place  in  the  pasture  he  saw 
tracks  of  a  man  with  shoes,  and  of  bare  feet, 
like  the  tracks  of  a  girl;  that  thereupon  he 
followed  these  tracks  in  some  bushes,  where 
he  saw  signs  as  if  there  had  been  a  struggle 
or  scufBe,  bnt  that  he  did  not  see  near  there 
a  large  pine  tree,  killed  by  lightning.  On  the 
redirect  examination  of  this  witness  by  the 
defendant,  he  was  asked,  "How  far  is  this 
place  yon  refer  to  from  the  cornfield?"  He 
answered  that  it  was  abont  30  steps;  and. 
In  answer  to  a  question  as  to  how  far  it  was 
from  the  branch,  he  said  it  was  abont  15 
yards.  The  defendant  then  moved  the  court 
to  exclude  the  testimony  of  this  witness  as  to 
any  signs  of  a  struggle  or  a  scuffle  at  the 
place  referred  to  by  him  In  the  pasture,  on  the 
ground  that  the  place  referred  to  by  the  wit- 
ness is  not  sufficiently  identified  as  being  the 
place  where  the  alleged  rape  was  committed, 
as  described  by  the  witness  Annie  Hattoway. 
The  court  overruled  this  motion,  and  the  de- 
fendant duly  excepted.  During  the  re-exanj- 
inatlon  of  the  witness  Annie  Hattoway,  sbe 
testified  that,  some  dme  before  the  defendant 
raped  her,  he  came  to  the  cow  pen  one  day 
while  she  was  milking,  and  asked  her  to  kiss 
him;  that  she  refused,  and  the  defendant  told 
ber  that,  if  she  told  her  father,  he  (the  de- 
fendant) would  kiU  her  and  her  father,  both; 
and  that  she  did  not  tell  ber  father  about  the 
defendant  asking  her  to  kiss  him  until  the 
Sunday  mopiing  after  the  commission  of  the 
rape,  which  was  on  Thursday.  In  the  course 
of  his  argument  to  the  Jury,  one  of  the  de- 
fendant's attorneys  said:  "Annie  Hattoway 
says  her  undergarment  worn  that  5th  day  of 
May  [the  day  of  the  alleged  rape]  had  blood 
on  it,  behind  and  In  front.  Where  are  those 
dothes,  gentlemen  of  the  Jury?  Why  was  not 
that  garment  here  as  evidence  In  this  case?" 
The  solicitor  objected  to  these  remarks  by  the 
defendant's  counsel,  and  moved  the  court  to 
exclude  tliem  from  the  Jury,  on  the  ground 
that  they  were  illegal.  The  court  sustained 
the  objection,  granted  the  m<Vtlon,  and  ex- 
dnded  said  remarks  from  the  Jury.  To  this 
action  of  the  court  the  defendant  duly  ex- 
cepted. In  his  closing  argument  to'  the  Jui7, 
the  solicitor  used  the  following  Mnguage: 
"The  circumstances  and  testimony  In  the  ease 
show  that  no  one  knew  better  than  Roberts 
that  she,  Annie  Hattoway,  had  not  told  her 
father,  because  they  had  been  friends  since 
Roberts  asked  her  to  kiss  him,  on  up  to  the 
time  of  the  alleged  rape.    Defendant  knew  he 
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had  this  girl,  Annie  Hattoway,  In  his  power. 
He  had  asked  her  two  months  before  this,  at 
the  cow  pen,  to  kiss  him;  and  he  told  her 
there,  if  she  told  her  father,  he  would  kill  her. 
She  did  not  tell  her  father  about  defendant's 
talk  at  the  cow  pea.  (And  no  one  knew  bet- 
ter than  Marion  Roberts,  the  defendant,  that 
Annie  Hattoway  had  not  told  her  father  about 
this  kissing  talk  at  the  cow  pen.)"  The  de- 
fendant objected  to  that  part  of  the  solicitor'! 
argument  in  parentheses,  and  moved  the  court 
to  exclude  it  from  the  jury,  on  the  ground 
that  the  same  was  illegal,  since  there  was  no 
evidence  Introdnced  to  show  whether  the  de- 
fendant knew,  or  not,  whether  Annie  Hatto- 
way had  told  her  father  about  the  incident  re- 
ferred to.  The  court  overruled  the  objection 
and  motion,  and  to  this  ruling  the  defendant 
duly  excepted.  The  defendant  requested  the 
court  to  give  to  the  Jury  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  asked: 
"(9)  If  the  Jury,  after  considering  all  the 
evidence  In  the  case,  have  a  doubt  as  to 
the  guilt  of  the  defendant,  they  must  ac- 
quit the  defendant"  "(19)  If  a  single  Juror 
has  a  doubt  of  the  goilt  of  defendant,,  for 
which  he  can  give  a  reason,  there  can  be  no 
conviction."  "(22)  The  court  charges  the 
Jury  that,  if  they  believe  from  all  the  evidence 
in  the  case  that  Annie  Hattoway  delayed  five 
days  in  making  complaint  to  any  one  of  the 
alleged  rape  on  her,  then  they  may,  under  the 
law,  disbelieve  her  entire  testimony."  "(24) 
The  fact,  if  it  be  a  fact,  that  the  prosecutrix 
placed  the  time  of  the  alleged  commission  of 
the  offense  between  eight  and  nine  o'clock  in 
the  morning  on  the  preliminary  trial  of  the 
case,  and  that  she  now  changes  the  time  to 
between  seven  and  eight  o'clock  in  the  morn- 
ing, may  be  considered  by  the  Jury  in  deter- 
mining what  weight  they  will  give  to  her  tes- 
timony." 

S.  M.  DInklns  and  L.  D.  Gardner,  for  ap- 
pellant Ohas.  O.  Brown,  Atty.  Gen.,  for  the 
State. 

DOWDBLL,  J.  The  defendant  was  tried 
and  convicted  on  an  Indictment  for  forcibly 
ravishing  one  Annie  Hattoway.  Before  en- 
tering upon  the  trial,  the  witnesses  were  put 
under  the  rule;  both  state  and  defendant  hav- 
ing invoked  the  same.  W.  B.  Sanders  (a 
physician,  and  a  witness  for  the  defendant), 
in  violation  of  the  rule  of  exclusion,  remained 
in  the  court  room  during  the  trial,  and  heard 
a  part  of  the  testimony  of  one  Dr.  Penning- 
ton, who  was  examined  as  an  expert  on  be- 
half of  the  state.  On  the  objection  of  the 
state,  the  court  refused  to  let  the  witness  Dr. 
Sanders  testify.  It  was  stated  at  the  time  by 
the  defendant  that  Dr.  Sanders  was  only  of- 
fered aa  an  expert.  Two  other  witnesses 
(physicians)  were  called  and  examined  as  ex- 
perts by  defendant  in  his  behalf.  It  Is  con- 
tended by  counsel  for  defendant  that  the  court 
erred  In  mot  allowing  the  witness  Sanders  to 


testify,  because,  as  It  is  urged,  expert  testi- 
mony does  not  fall  withbi  the  rule  of  exclu- 
sion of  witnesses.  As  to  what  witness  or 
witnesses  may  be  excluded  from  the  rule 
when  invoked  is  a  matter  resting  in  the  sound 
discretion  of  the  trial  court  and  its  rulings 
In  this  respect  are  not  subject  to  revision. 
Riley  V.  State,  8S  Ala.  193,  7  South.  149; 
Barnes  v.  State,  88  Ala.  204,  7  South.  38;  State 
V.  Brookshlre,  2  Ala.  303.  In  the  note  to  sec- 
tion 432,  1  Greenl.  Ev.  (Ifith  Bd.),  it  is  said: 
"To  this  rule  an  exception  is  allowed  in  the 
case  of  medical  witnesses;  but  even  those, 
on  matters  of  medical  opinion,  are  examined 
apart  from  each  other;"  citing  Alls.  Frac.  pp. 
542-545;  Tait,  Bv.  420.  It  will  be  observed 
that  under  these  authorities  the  witness  is  not 
excepted  from  the  rule  of  exclusion  during  the 
examination  of  other  witnesses  on  the  matters 
for  which  he  is  called.  Sanders  was  called 
as  an  expert  on  the  same  matters  as  to  which 
other  witnesses  were  called  and  examined. 
So  it  would  seem  that,  under  the  alwve  au- 
thority cited  In  appellant's  brief,  the  witness 
falls  within  the  rule,  and  not  the  exception, 
according  to  the  facts  In  this  case.  There  la 
no  good  reason  why  witnesses  summoned  to 
testify  as  experts  should  be  placed  upon  a 
higher  plane  than  other  witnesses,  especially 
as  to  the  matters  they  are  called  to  testify 
about  The  manifest  purpose  of  the  rule  is 
to  secure  the  truth,  and  promote  the  ends  of 
Justice;  to  have  the  recollection  of  the  indi- 
vidual witness,  of  the  facts  which  he  may 
testify  to,  unlnfluaiced  by  the  testimony  of 
ofher  witnesses,  or,  in  the  case  of  experts,  the 
opinion  of  the  expert,  uninfluenced  by  evi- 
dence of  another  expert  The  discretion  of 
the  trial  court  in  such  cases  Is  a  wise  discre- 
tion, and  always  to  be  exercised  for  the  pro- 
motion, and  never  at  the  expense,  of  right  and 
Justice; 

The  distances  testified  to  by  tiie  two  wit- 
nesses Annie  Hattoway  and  Packman  were 
merely  estimates  or  opinions  of  the  witnesses, 
and  we  think  that  the  other  matters  of  de- 
scription, taken  in  connection  with  the  two 
sets  of  tracks  as  described  by  the  latter  wit- 
ness, leading  up  to  the  place  where  he  saw 
signs  of  a  scuffle  on  the  ground,  sufficiently 
identified  the  place  to  render  the  testimony  of 
this  witness  competent 

It  was  not  Incumbent  on  the  state  to  pro- 
duce at  the  trial  the  undergarment  on  which 
the  witness  Annie  Hattoway  stated  was  blood 
in  front  and  behind,  and  the  failure  to  do  so 
could  afford  no  presumption  unfavorable  to 
the  prosecution,  under  the  facta  In  the  case. 
The  action  of  the  court  in  anesting  the  argu- 
ment of  counsel  mi  this  line  was  without  er- 
ror. What  the  solicitor  said,  in  the  course 
of  his  argument  as  to  no  one  knowing  better 
than  the  defendant  that  Annie  Hattoway  had 
not  told  her  father  about  the  kissing  talk  at 
the  cow  pen,  was  but  the  expression  of  opin- 
ion by  the  solicitor;  and,  under  the  testimony 
of  the  case,  we  would  not  say  It  was  a  wholly 
unwarranted  opinion.     The  court  did  not  err 


Digitized  by 


Google 


Ala.) 


BUTLEB  T.  SAYANNAH  GUANO  CO. 


841 


in  refusing  to  exclude  these  remarks  of  the 
solicitor. 

A  mere  doubt,  however  honestly  entertain- 
ed, l8  not  enough  upon  which  to  base  an  ac- 
quittal. Nor  is  a  doubt  for  which  a  reason 
may  be  given  necessarily  a  reasonable  doubt, 
although  a  reasonable  doubt  may  be  a  doubt 
for  which  a  reason  can  be  assigned.  Hum- 
bree  v.  State,  81  Ala.  67,  1  South.  648. 

The  written  charges  requested  by  the  de- 
fendant, and  numbered  9  and  19,  fall  under 
the  above  propositions,  and  were  properly  re- 
fused. 

Ghai:ge  numbered  22  is  conceded  by  coansel 
for  appellant  in  their  brief,  to  be  bad. 

Charge  24  was  not  offensive  to  the  rule 
against  giving  undue  prominence  to  particular 
parts  of  the  evidence,  but  comes  within  the 
exception  to  that  mie,  as  laid  down  in  the 
case  of  Harris  v.  State,  96  Ala.  24,  11  South. 
266,  and  Smith  v.  State,  88  Ala.  73,  7  South. 
S2.  It  was  error  to  refuse  this  charge.  For 
the  error  pointed  out,  the  Judgment  of  the  clr- 
cnlt  court  Is  reversed,  and  the  cause  remand- 
ed. The  defendant  will  remain  In  custody 
until  discharged  by  law. 


(Ut  Ala.  Sit) 

BtJTLEE  et  al.  v.  SAVANNAH  Gr AND  CO. 

(Supreme  Court  of  Alabama.     Feb.  7,  1899.) 

APPBAIr-COMVUOTIKO    RSOORD  — OaRNISHMBHT— 

Claim  or  Third  Paktt. 

1.  Where  the  bill  of  exceptions  shows  that 
the  court  gave  the  general  affirmative  charge, 
but  the  judgment  entry  shows  that  the  court 
decided  the  cause  without  a  jury,  the  recitals 
in  the  judgment  entry  will  prevail. 

2.  Where  a  garnishee's  answer  alleged  in- 
debtedness to  a  certain  amount,  and  a  claimant 
appeared  and  propounded  its  claim  in  writing, 
verified  as  required  by  Code  1886,  \  2985, 
this  was  all  that  was  necessary  to  give  the 
court  jurisdiction  of  the  claim  soit,  the  statute 
leqoinng  no  bond. 

3.  Where  indebtedness  admitted  by  garnishee 
was  the  purchase  price  of  goods  sold  to  him  by 
defendant  in  attachment,  the  same  being  goods 
received  by  defendant  from  claimant  on  cMn- 
mission,  the  right  of  the  claimant,  as  against 
plaintiffs  in  attachment,  was  superior. 

Appeal  from  circiilt  court,  Henry  county;  J. 
W.  Foster.  Judge. 

AcUon  by  BuOer  &  Stevens  against  Nich- 
olson, Blount  &  Co.,  seeking  to  recover  upon 
certain  promissory  notes.  The  plaintiffs  sued 
oat  a  writ  of  garnishment,  which  was  served 
upon  one  J.  R.  Fairdoth.  The  garnishee, 
Fairdoth,  answered  the  writ  orally  in  open 
court,  admitting  that  he  was  Indebted  to  the 
defendants,  but  suggested  that  the  Savannah 
Onano  Company  claimed  the  amount  due  from 
blm  to  the  defendants.  •  Thereupon  the  defend- 
ant the  Savannah  Ouano  Company  propound- 
ed Its  claim  in  writing,  and  verified  the  same 
by  affidavit.  Issue  was  made  up  between  the 
plaintiffs  and  the  claimant,  and  the  cause  was 
tried  upon  an  agreed  statement  of  facts,  which 
showed  the  following  facts  In  addition  to 
tbose  above  set  out:  On  November  30,  1896, 
tlie  defendants  Nicholson,  Blount  &  Co.  and 
25  So.— 16 


the  dalmant,  the  Savannah  Ouano  Company, 
entered  Into  a  contract  by  which  It  was  agreed 
that  the  guano  company  would  consign  a  cer- 
tain number  of  tons  of  fertilizer  to  Nicholson, 
Blount  &  Co.,  In  trust  for  sale  on  commls- 
.slons,  and  -that  in  making  the  sale  of  the 
fertilizer  the  said  Nicholson,  Blount  &  Co. 
were  acting  as  agents  for  the  Savannah  Ouano 
Company.  It  was  stipulated  in  said  contract 
that  Nicholson,  Blount  &  Co.  were  to  pay  over 
to  the  guano  company  all  moneys  collected 
by  them  from  the  fertilizer  when  sold  for 
cash,  and  to  ddiver  notes  of  purchasers  to  the 
gnano  company.  During  the  existence  of  this 
contract  Nicholson,  Blount  &  Co.  sold  and 
delivered  to  the  garnishee,  Fairdoth,  a  number 
of  tons  of  gnano,  which  were  a  part  of  the 
guano  consigned  to  Nicholson,  Blount  &  Co. 
by  the  Savannah  Gnano  Company,  and  the 
money  admitted  to  be  due  by  Fairdoth  is  the 
purchase  price  of  the  fertilizer  sold  him  by 
the  defendants  out  of  the  lot  of  fertilizer  ship- 
ped the  latter  by  the  dalmant  under  said  con- 
tract. As  is  stated  in  the  oplnlcm,  the  bill 
of  exceptions  states  that  the  court  gave  the 
general  affirmative  charges  requested  by  the 
dalmant  and  refused  a  similar  charge  re- 
quested by  the  plaintlfls,  bnt  the  Judgment  en- 
try redtes  that  the  cause  was  tried  by  the 
court  without  the  intervention  of  a  Jury  upon 
an  agreed  statement  of  facts.  There  was  Judg- 
ment for  the  claimant  The  plaintiffs  appeal. 
Affirmed. 

B.  I.  Moody  and  M.  B.  Milllgan.  for  appel- 
lants.   H.  A.  Pearce,  for  appellee. 

VOWDELL,  3.  As  appears  from  the  rec- 
ord, both  by  recitals  in  the  bill  of  exceptions 
and  In  the  Judgment  entry  rendered  by  the 
court  the  cause  was  submitted  and  tried  In 
the  court  below  upon  an  agreed  statement  of 
facts.  And  the  Judgment  entry  further  shows 
that  the  court  decided  the  cause  without  the 
intervention  of  a  Jury,  rendering  Judgment  In 
favor  of  the  claimant  The  bill  of  exceptions 
also  states  that  the  court  gave  the  general 
affirmative  charge  requested  In  writing  by  the 
claimant,  and  refused  a  like  charge  requested 
by  the  plaintiffs. 

The  fact  that  a  cause  was  submitted  to  and 
tried  by  a  Jury,  or  tried  by  the  court  without 
a  Jury,  constitutes  a  proper  redtal  to  be  con- 
tained in  a  Judgment  entry.  Where  a  conflict 
arises  between  redtals  in  the  bill  of  exceptions 
and  the  Judgment  entry  as  to  a  matter  which 
should  be  contained  and  set  out  In  the  Judg- 
ment as  a  general  rule  the  redtals  in  the  lat- 
ter will  prevail  Danforth  v.  Railway  Co., 
98  Ala.  614, 11  South.  60;  Courie  v.  Goodwin, 
89  Ala.  569,  8  Soutii.  9.  But,  while  there  is  an 
evident  inconsistency  between  the  bill  of  ex- 
ceptions and  the  Judgment  entry  as  to  whether 
the  cause  was  tried  with  or  without  the  In- 
tervention of  a  Jury,  we  think  It  wholly  im- 
material In  this  case;  for  upon  the  agreed 
statement  of  facts  set  out  In  the  record,  and 
upon  which  the  cause  was  tried,  if  tried  by 
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a  Jury  the  general  charge  requested  by  the 
claimant  ahould  have  been  given,  and,  if  tried 
by  the  court  without  a  Jury,  Judgment  ahould 
have  been  rendered  for  the  claimant;  so  In 
either  event  the  result  would  have  been  the 
same. 

The  garnishee,  Falrdoth,  answered  Indebt- 
edness to  Nicholson,  Blount  &  Co.,  defendants 
In  attachment,  in  the  sum  of  $854.47,  and  sug- 
gested the  Savannah  Guano  Company  as 
claimant  The  Savannah  Guano  Company  ap- 
peared and  propounded  its  claim  in  writing, 
and  made  oath  thereto,  as  required  by  section 
2086,  Code  1886.  This  was  ail  that  was  nec- 
essary to  give  the  court  Jurisdiction  of  the 
claim  suit.  Under  the  above  statnte,  no  bond 
Is  required  by  the  clahnant,  and  manifestly 
for  the  reason  that  he  does  not  acquire  pos- 
session of  the  subject-matter  of  the  claim  suit; 
that  is,  the  indebtedness  admitted  by  the  gar- 
nishee. The  debt,  demand,  money,  or  effects 
hi  the  hands  of  the  garnishee,  which  is  ad- 
mitted In  his  answer,  remains  In  his  posses- 
sion, pending  the  trial  of  the  claim  suit,  to 
await  the  Judgment  of  the  court  In  Insur- 
ance Co.  V.  Teague,  78  Ala.  147,  there  was 
a  levy  by  the  officer  upon  specific  property; 
and  the  claim  was  Interposed  and  trial  had 
under  section  3012,  Code  1886.  So  in  the  cases 
of  Graham  v.  Hughes,  77  Ala.  500,  and  Walk- 
er V.  Ivey,  74  Ala.  475,  cited  In  that  case. 
When  a  claim  Is  Interposed  either  under  sec- 
tion 3004  or  3012,  Code  1886,  in  addition  to 
the  affidavit  required  of  the  claimant,  the 
statute  requires  the  giving  of  a  bond  by  such 
claimant;  and  each  of  these  requirements  Is 
Jurisdictional,  and  cannot  be  dispensed  with. 
But  as  we  have  seen,  section  2985  does  not 
require  the  giving  of  a  bond,  and  the  pro- 
pounding of  the  claim  tn  writing  and  making 
oath  thereto  is  alone  the  Jurisdictional  require- 
ment. In  House  V.  West  108  Ala.  365,  19 
South.  013,  the  failure  of  the  claimant  to 
give  a  bond  was  not  a  question  in  the  case. 
The  proposition  upon  which  tliat  case  was 
decided  was  the  failure  of  the  claimant  to  pro- 
pound her  claim  in  writing  verified  by  affi- 
davit The  expression  in  the  opinion  in  that 
case  as  to  the  bond  requh:ed  being  Jurisdic- 
tional Is  correct  in  claim  suits  arising  under 
sections  3004  and  8012,  but  not  as  to  claim 
suits  arising  under  section  2985,  and  to  that 
extent  the  law  there  laid  down  In  general 
terms  Is  here  qualified. 

Under  the  agreed  statement  of  facts  upon 
which  this  case  was  tried,  It  is  shown  that  the 
indebtedness  admitted  by  the  garnishee.  Fair- 
cloth,  was  the  purchase  price  of  guano  sold 
to  him  by  the  defendants  in  attachment;  and, 
the  same  being  a  portion  of  the  guano  re- 
ceived by  the  defendants  from  the  daimant 
on  consignmmt  and  as  the  agents  of  the 
claimant,  we  think  there  can  be  no  doubt  as 
to  the  right  of  the  claimant  to  the  debt  or  de- 
mand on  th$  garnishee,  as  against  the  plain- 
tiffs In  attachment,  under  these  facts.  There 
Is  no  error  In  the  record,  and  the  Judgment  of 
the  drcnlt  court  is  afflrmedi 


BUCKBR  et  al.  t. 
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(Supreme  Court  of  Alabama.     Feb.  1,  1890.) 

BtLL  IN  E(jDiTi— Dismissal— IiMONCTios  Aoaikst 
Actions  at  Law. 

1.  After  dismissal  of  a  bill  as  to  necessary 

Earties  defendant  against  whom  juriadictiou 
as  not  been  acquired,  the  bill  stands  as  if 
they  had  not  been  joined  in  the  first  instance, 
the  allegations  remaining  unchanged. 

2.  Where  stock  certificates  were  placed  in 
trust  by  complainant  and  another,  to  be  deliv- 
ered to  a  tlurd  person  on  their  joint  request 
and  the  trustee  refuses  to  deliver  them  without 
the  consent  of  both,  complainant  cannot  enjoin 
the  third  person  from  suing  for  the  stock  at 
law,  since  the  defense  at  law  is  perfect 

3.  A  motion  by  a  co-defendant  to  dismiss  a 
bill  as  to  him  for  want  of  equity  apparent  on 
its  face  is  proper. 

Appeal  from  cUrcult  court  Jefferson  county; 
James  J.  Banks,  Judge. 

This  was  a  bUl  in  equity  by  J.  La  Motte 
Morgan,  the  appellee,  against  Edmund  W. 
Rucker  and  Thomas  Seddon,  who  are  alleged 
to  be  resident  citizens  of  Birmingham,  Ala.; 
R  A.  Uehllng,  who  is  alleged  to  be  a  resi- 
dent of  the  city  of  Newark,  In  the  state  of 
New  Jersey;  James  W.  Miller  and  William 
H.  Dryenforth,  who  are  alleged  to  be  resi- 
dent citizens  of  the  citj(  of  Chicago,  la  the 
state  of  Illinois;  and  the  Fortimolite  Metal 
Company,  which  is  alleged  to  be  "a  body  cor- 
porate duly  organized  under  the  laws  of  the 
state  of  Illinois,"  having  Its  principal  place 
of  business  in  said  city  of  Chicago.  From  a 
decree  overruling  their  motion  to  dismiss  the 
bill  for  want  of  equity,  defendants  Rucker 
and  Seddon  appeal.    Reversed. 

The  case  made  by  the  bill  Is  substantially 
as  follows: 

The  complainant  In  association  with  the 
defendant  Miller,  was  In  the  month  of  April, 
1884,  and  for  some  time  thereafter,  "engaged, 
for  and  in  behalf  of  the  said  Fortimolite  Metal 
Company,  in  negotiating  a  contract  whereby 
said  company  might  grant  to  iron  manufac- 
turers the  use  of  a  certain  process  for  treat- 
ing iron,  whidi  said  process  was  secured  to, 
owned,  and  held  by  said  metal  company  un- 
der appropriate '  letters  patent  That  said 
Fortimolite  Metal  Company  liad  promised  and 
agreed  to  and  with  tbe  complainant  and  his 
associate.  MiU»,  that  it  would,  upon  their 
obtaining  for  It  such  contract  In  payment 
for  their  services  ih  that  regard,  Issue  and 
deliver  to  them,  in  equal  amounts,  8,000 
shares  of  the  capital  stock  of  said  company." 
That  at  the  time  this  contract  was  made, 
complainant  "supposed  and  believed  him 
[Miller]  to  be  a  man  of  good  habits,  charac- 
ter, and  reputation,  and  dealt  with  him  as 
endi."  That  as  a  result  of  their  negotia- 
tions, on  the  5th  September,  .1884,  an  agree- 
ment In  writing  was  entered  Into  by  and  be- 
tween the  said  company,  represented  by  Its 
general  manager,  one  T.  P.  Moody,  and  the 
SIosB  Iron  &  Steel  Company,  represented  by 
Its  vice  president  the  defendant  Rucker,  for 
the  vme  by  the  Sloss  Company  of  the  said 
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patentM  procetn  of  treating  Iron;  and  sabse- 
qnenflj  this  contract  was  merged  In  a  more 
tannal,  definite,  and  spedflc  contract,  which 
was  executed  for  and  In  behalf  of  the  Sloss 
Company  by  Its  president,  the  defendant  Sed- 
don,  by  authority  of  Its  board  of  directors, 
and  for  and  in  behalf  of  the  metal  company 
by  said  Moody,  as  Its  general  manager,  his 
act  being  afterwards  ratified  by  Its  board  of 
directors.  And  that  thereupon  the  metal 
CMupany  did,  in  performance  of  its  contract 
with  them  (the  complainant  and  Miller),  and 
In  payment  for  their  serrlces  rendered  In  that 
regard.  Issue  and  deliver  to  each  of  them 
1,000  shares  of  the  capital  stock  of  said  com- 
pany. It  Is  farther  averred:  That  the  com- 
plainant was  absent  from  the  state  of  Ala- 
bama, where  the  said  negotiations  were  in 
progress,  from  about  the  28th  day  of  April, 
ISM,  up  to  about  the  12th  day  of  November, 
1894.  That  on  or  about  the  20th  day  of  Oc- 
tober, 1804,  be  met  his  said  associate.  Miller, 
in  the  dty  of  Chicago,  and  that,  at  various 
times  and  interviews  had  with  him  between 
the  2Uth  and  22d  days  of  October,  Miller  rep- 
resented and  stated,  and  endeavored  to  im- 
press upon  the  complainant  as  a  fact,  that  In 
the  progress  of  the  negotiations  in  Alabama, 
and  to  the  consummation  of  the  contract  here- 
inabove set  forth,  he  had  derived  and  re- 
ceived great  assistance  from  three  persons, 
whose  names  he  had  first  declined  to  m&ke 
known,  but  subsequently,  when  pressed  there- 
to^ he  otated  to  be  the  defendants  Rucker, 
Seddon,  and  Uehllng,  and  that  he  (the  said 
Miller)  had  promised  to  the  said  three  per- 
sons, for  their  assistance  rendered  to  him  In 
the  securing  of  said  contract  with  the  Sloss 
Company,  1,100  shares  of  said  metal  com- 
pany's stock,  and  agreed  to  deliver  to  them 
5oO  shares  ont  of  his  said  1,5(X)  shares,  and 
had  agreed  that  complainant  should  deliver 
S60  shares  out  of  his  1,500  shares  received 
as  above  stated;  the  said  shares  to  be  dis- 
trlbnted,  600  to  the  said  Rucker,  500  to  the 
said  Seddon,  and  100  to  the  said  Uehllng. 
That  MlUer  then  further  represented  to  the 
complainant  that  Rucker,  Seddon,  and  Uehl- 
lng were  men  of  great  Influence  in  Birming- 
ham, and  that  their  assistance  had  been  great 
and  essential  in  carrying  on  the  negotiations, 
and  secnring  the  contract  with  the  Sloss  Com- 
pany; and  In  that  connection  Miller  further 
r^resented,  and  urged  as  an  Inducement  to 
the  entering  into  the  trust  hereinafter  men- 
tioned, tliat  Uehllng  had  promised  to  turn 
over  to  complainant  and  Miller,  in  consider- 
ation for  said  metal  company's  stock  to  be 
delivered  to  lilm,  certain  patents  which  Uehl- 
lng then  had  and  held,  or  had  applied  for, 
and,  further,  that  he  (Miller)  had  reserved  the 
Tight  for  himself  and  complainant  to  retain 
the  said  1,100  shares  of  stock  upon  paying 
on  the  15th  day  of  April,  1895,  to  Rucker, 
Seddon,  and  Uehllng,  10  per  cent,  of  the  par 
value  thereof.  That  Miller  also  stated  and 
represented,  in  this  connection,  to  complain- 
ant, that  It  was  essential  to  the  successful 


carrying  on  of  future  plans  that  fbe  names 
of  Rucker,  Seddon,  and  Uehling  should  not 
be  disclosed;  and  he  urged  that  the  stock  so 
promised,  as  stated  by  him,  should  be  Issued 
to  him,  and  In  his  name.  That  complainant 
at  that  time  had  confidence  in  the  said  Mil- 
ler, and  believed  said  representations  to  be 
true,  but  Inasmuch  as  he  had  not  made  the 
promise  himself,  but  being  willing  to  carry, 
out  in  good  faith  any  engagements  made  for 
him  by  his  associate  with  the  persons  named, 
they  being  known  to  complainant  as  men  of 
influence  and  standing,  complainant  then  and 
there,  to  wit,  on  the  22d  day  of  October,  1894, 
entered  Into  the  following  arrangement  and 
agreement  with  Miller,  induced  thereto  solely 
by  the  representations  so  made  to  him  by. 
Miller,  namely: 

"That  the  said  1,100  shares  of  stock  should 
be  Issued  to  and  In  the  name  of  the  said 
James  W.  Miller,  agent,  in  three  certificates, 
two  for  600  shares,  each  numliered  104  and 
106,  and  one  for  100  shares,  numbered  106, 
and  the  same  deposited  with  the  defendant 
William  a  Dryenforth  as  trustee;  and  there- 
upon a  certain  instrument  in  writing,  evi- 
dencing such  agreement,  was  entered  into 
between  yonr  orator  and  said  Miller,  and  ac- 
cepted by  the  said  Dryenforth,  in  words  and 
figures  as  follows,  to  wit: 

'"Chicago,  October  22nd,  1804.  W.  H. 
Dryenforth,  Esqr.,  President— My  Dear  Sir: 
This  letter  will  place  in  your  hands,  as  trus- 
tee, (3)  three  certiflcutes  of  the  capital  stock 
of  the  FortlmoUte  Metal  Co.,  (2)  two  for  (500) 
flve  hundred  shares  each,  certificates  Nos.  104 
&  105,  and  certificate  No.  106  for  (100)  one 
hundred  shares,  aggregating  (1,100)  eleven 
hnndred  shares,  all  In  the  name  of  James  W. 
Miller,  Agt.  Dniing  recent  negotiations  in 
Alabama  with  a  view  to  secnrtng  a  contract 
for  the  use  of  the  FortlmoUte  process,  this 
stock  (1,100  shares)  was  promised  to  three 
parties.  We  were  to  hold  the  same  until 
April  15th,  1895.  At  the  end  of  that  time  we 
engaged  to  pay  said  parties,  each  Bepa.rately, 
(10)  ten  per  centum  of  the  par  value  of  said 
stock,  in  cash,  or  to  deliver  to  each  separately 
the  above  (3)  three  certificates.  This  trans- 
action will  be  consummated  by  the  Joint  writ- 
ten request  of  ourselves,  our  heirs,  executors, 
administrators,  or  assigns,  until  which  time 
yon  wni  hold  these  papers  In  trust.  Very 
truly  yours,  [Signed]  James  W.  MiUer.  J. 
La  Motte  Morgan. 

•"I  accept  above  trust  [Signed]  W.  H. 
Dryenforth.' " 

It  Is  further  averred  in  the  bill  that  com- 
plainant had  not  personally  promised  to  the 
•defendants  Rucker,  Seddon,  and  Uehllng,  or 
either  of  them,  ahy  of  said  stock,  or  other 
consideration,  prior  to  the  22d  day  of  Octo- 
ber, 1894,  nor  since  that  date  has  he  made  to 
them,  or  either  of  them,  any  such  promise; 
that  be  had  not  authorized  Miller  to  make  any 
such  promise  or  agreement  for  him;  that  all 
the  knowledge  or  Information  he  had  upon 
that  subject  prior  to  October  22d  was  derived 
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solely  from .  tbe  statements  and  tepresenta- 
tlons  made  to  bim  by  Miller,  as  berelnabore 
set  forth,  and  be  knew  nothing  to  the  con- 
trary thereto  until  after  his  return  to  Bh;- 
mlngbam,  Ala.,  about  NoTember  12,  1894,— 
"that  Is  to  say,  until  about  20th  of  Novem- 
ber, 18S>4";  that  he  then  had  a  personal  In- 
terview with  each  of  said  defendants  Ruclier, 
Seddon,  and  Uehling,  at  which  interviews 
each  of  them  expressly  disavowed  any  such 
agreement  with  Miller,  and  each  denied  to 
complainant  that  Miller  had  ever  made  to 
them,  or  either  of  them,  any  promise  of  a 
stock  bonus  In  connection  with  the  contract 
negotiated  with  the  Sloss  Company.  Then 
follows  this  averment:  "Your  orator  there- 
fore states  and  charges  that  the  said  Miller 
had  not  prior  to  the  22d  day  of  October,  1894, 
promised  to  the  said  defendants  Rucker,  Sed- 
don, and  Uehling,  nor  to  any  or  either  of 
them,  any  of  said  stock  of  the  Fortimollte 
Metal  Company,  and  that  In  fact  he  bad  not 
met  or  become  acquainted  with  tbe  said 
Rucker  prior  to  the  22d  of  October,  18&1;  that 
the  said  parties  had  at  no  time  during  the  ne- 
gotiations aided  and  assisted  him  (tbe  said 
Miller)  in  securing  from  the  Sloss  Company 
the  said  contract,  and  that  the  said  Uehling 
bad  never  promised  to  deliver  over  to  him 
(the  said  Miller)  and  your  orator.  In  exchange 
for  any  of  said  stock,  any  patents  whatso- 
ever, or  any  Interest  therein,  and  that  all  of 
said  statements  to  those  effects,  as  set  forth 
In  sections  4  and  5  hereof  as  having  been 
made  by  said  Miller  to  your  orator,  and  which 
furnished  the  Inducement  to  your  orator  to 
enter  into  the  writing  set  forth  in  section  5, 
were  imtrue,  false,  and  fraudulent,  and 
known  to  the  said  Miller  to  be  so,  and  were 
made  by  and  with  the  Intent  and  purpose  to 
deceive  and  defraud  your  orator."  It  is  fur- 
ther averred  in  the  bill  that  at  the  time  of 
the  agreement  claimed  to  be  made  with  Ruck- 
er, Seddon,  and  Uehling,  he  (Miller)  was  a  per- 
son of  very  bad  repute  and  character  in  the 
city  of  Birmingham,  which  character  and  rep- 
utation were  well  known  to  Rucker,  Seddon, 
and  Uehling;  that  defendants  Seddon.  Rucker, 
and  Uehling  were  men  of  character  and  es- 
tablished reputation  in  the  city  of  Birming- 
ham, said  Seddon  being  then  and  now  tbe 
president,  and  said  Rucker  being  vice  presi- 
dent, of  the  Sloss  Iron  &  Steel  C<ompany;  and 
that  they  would  not  have  had  any  dealings 
or  transactions  with  a  man  of  the  reputation 
of  Miller,  and  would  not  have  entered  into 
any  contract  with  such  a  person  as  Miller,  or, 
as  he  believes,  with  any  other  person,  to  en- 
ter into  a  contract  for  and  in  behalf  of  the 
company  of  which  they  were  managing  offi- 
cers, In  consideration  of  a  stock  bonus  or  oth- 
er thing  of  value  to  be  given  to  them  per- 
sonally. "And  he  expressly  states  and  char- 
ges that  no  such  contract,  agreement,  or 
promise  was  ever  made  by  the  said  Miller  to 
the  said  Rucker,  Seddon,  and  Ueliling,  or  to 
any  otb»  person  for  their  benefit;  and  he 
expressly  states  and  charges  that  the  said 


Thomas  Seddon  was  not  at  that  time  a  party 
to  any  such  contract,  agreement,  or  under- 
standing, and  that  he  was  not  the  l>eneficlary, 
or  to  become  the  beneficiary.  In  any  promise 
made  by  said  Miller  to  said  Rucker  or  to  any 
other  person  for  any  stock  b(»ius,  as  repre- 
sented and  stated  to  your  orator  by  the  said 
Miller,  as  set  forth  In  section  4  hereof,  and 
that  the  representations  and  statements  made 
by  bim  (the  said  Miller)  to  your  orator  at  that 
time  in  that  regard  were  entirely  false,  fraud- , 
ulent,  and  untrue,  and  that  said  escrow  or 
trust  contract,  having  been  Induced  and  se- 
cured by  the  statement  that  the  said  Thomas 
Seddon  was  one  of  the  three  persons  to  whom 
the  promise  had  been  made,  and  that  state- 
ment and  representation  being  untrue  and 
false,  the  said  contract  of  escrow  or  trust  is, 
as  against  your  orator,  fraudulent  and  void." 
It  is  further  averred  that  the  statements  and 
representations  made  to  complainant  by  Mil- 
ler, and  which  induced  bim  to  enter  Into  said 
contract,  were  untrue,  false,  and  fraudulent, 
in  this:  "That  he,  the  said  Miller,  had  not 
prior  to  said  22d  day  of  October,  1894,  nor  at 
any  other  time,  promised  or  agreed  to  deliver 
to  the  said  defendant  Uehling  100  shares  of 
the  capital  stock  of  the  said  metal  company, 
in  consideration  of  which  the  said  Ueliling 
had  agreed  to  turn  over  to  your  orator  and 
said  Miller  said  letters  patent  held  by  him, 
and  he  therefore  charges  that  said  contract 
of  escrow  or  trust  is  for  that  reason  fraudu- 
lent and  void."  It  is  further  averred  that 
complainant  never,  directly  or  indirectly,  ei- 
ther separately  or  Jointly  with  Miller,  made 
any  request  of  the  trustee,  Dryenf orth,  for  tbe 
execution  of  the  trust  created  by  the  instru- 
ment hereinabove  copied,  but,  on  the  con- 
trary, has  at  all  times  since  about  the  29th 
of  November,  1894,  so  soon  as  he  learned  the 
facts  in  regard  thereto,  as  he  states  them  in 
the  bill,  expressly  and  emphatically  repudi- 
ated the  said  trust  and  contract,  and  has  noti- 
fied the  said  trustee  of  the  said  repudiation 
thereof,  and  demanded  of  him  the  return  to 
him  of  the  stock  so  placed  In  his  hands  as 
trustee.  It  is  further  averred  in  the  bUl  that 
neither  Rucker  nor  Seddon  nor  Uehling  knew 
anything  about  the  execution  of  the  said  con- 
tract of  trust  until  long  after  its  execution, 
and,  so  far  as  complainant  is  Informed  and 
believes,  neither  of  them  ever  asserted  any 
claim  thereto,  or  to  any  part  of  the  said  stock 
so  placed  in  trust,  until  some  time  about  No- 
vember 30,  1884;  that  their  first  information 
in  regard  thereto  was,  as  complainant  is  in- 
formed and  believes,  derived  from  the  said 
Miller,  or  tbe  said  trustee,  Dryenfcnrth,  swne 
time  about  the  30th  day  of  November,  1884, 
And  it  is  charged  that  any  claim  now  made 
by  them,  or  either  of  them,  to  said  stock,  or 
to  any  portion  thereof,  is  not  based  upon  any 
contract,  understanding,  or  agreement  made 
between  them  and  said  Miller  prior  to  the 
22d  day  of  October,  1894,  or  any  promise 
made  to  them,  or  either  of  them,  by  the  said 
MiUer  prior  to  tbe  12tb  day  of  October,  1884;, 
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but  tbat,  on  the  contrary,  "the  same  Is  a.  sub- 
seqnently  devised  scheme  on  the  part  of  the 
said  Miller,  In  association  with  the  said  de- 
fendants Rncker  and  Dryenforth,  to  carry  in* 
to  execution  the  original  fraud  devised  by 
said  Miller,  to  secure  from  your  orator  his 
said  stock;  and  your  orator  charges  that  any 
claim  made  now  to  the  said  stock  of  your  aiar 
tor  Is  but  a  conspiracy  between  the  said  de- 
fendants Miller  and  Dryenforth,  In  and 
through  the  Instrumentality  of  the  said  de- 
fendant Kucker,  to  secure  your  orator's  said 
stock,  without  consideration,  for  tlieir  mutual 
benefit,  or  for  the  benefit  ot  thonselves,  or 
odier  persons  associated  with  tbem,  who  are 
unknown  to  your  orator."  It  Is  further  aver- 
red in  the  bill  that  the  sliares  of  stock  now  in 
possession  of  the  defendant  Dryenforth,  hetd 
by  him  under  the  terms  and  conditions  of  the 
said  escrow  paper  hereinabove  set  forth,  have 
no  present  fixed  or  ascertainable  market  val- 
ue; that  there  has  not  been  at  present  any 
fixed,  ascertainable  value  of  any  kind;  that 
their  value  varies  from  day  to  day,  and  is 
largely  speculative  In  its  character,  depend- 
ing largely  upon  the  operations  of  the  Sloss 
Iron  &  Steel  Company  under  their  said  con- 
tract, and  upon  the  profits  to  be  made  under 
the  same,  or  the  ability  of  said  company  to 
enter  Into  still  other  contracts;  that  in  any 
suit  at  law  It  would  be  difficult,  and,  as  com- 
plainant believes.  Impossible,  to  establish  by 
proof  a  fair  and  full  equivalent  of  value  for 
said  stock;  and  that  on  or  about  the  28th  of 
Xovember,  1884,  and  as  soon  as  complainant 
could  see  the  defendants  Miller  and  Dryen- 
forth, he  demanded  of  them  a  return  to  him 
of  the  said  550  shares  of  stock  In  the  hands 
of  the  said  Dryenforth,  with  which  demand 
they,  and  each  of  tbem,  refused,  and  do  still 
refuse,  to  comply.  It  Is  further  averred  In 
tbe  bill  that  the  defendant  Miller  has  no  prop- 
erty or  estate  whatsoever  liable  to  execution 
at  law,  except  the  Interest  he  has  In  the  stock 
of  the  said  Fortimolite  Company,  and  that 
complainant  has  no  adequate  remedy  at  law 
In  tbe  premises;  that  he  wiU  suffer  great  and 
irreparable  loss  and  Injury,  unless  Miller  be 
temporarily,  and,  upon  final  hearing,  perpetu- 
ally, enjoined  from  In  any  manner  disposing 
of  or  transferring  said  shares  of  stock  in  the 
bands  ot  Dryenforth  as  trustee,  and  tbe  said 
Fortimolite  Metal  Company  also  be  so  en- 
Joined  from  transferring  upon  its  books  the 
said  stock  to  any  jfeteoa  other  than  the  com- 
plainant It  Is  farther  averred  in  tbe  bill, 
upon  Information  and  belief,  that  on  or  about 
the  15th  of  April,  1885,  the  defendants  Kuck- 
er, Seddon,  and  Uehllng  demanded  of  the  de- 
fendant Dryenforth,  as  trustee,  the  said  1,100 
abares  of  Fortimolite  Metal  Company  stock, 
covered  by  the  said  escrow  contract  of  Octo- 
ber 22,  1884,  and  have  threatened  to  bring  suit 
for  the  same,  and.  In  the  belief  of  complain- 
ant, they  win  do  so,  unless  restrained  by  the 
c/rtders  of  this  "honorable  court." 

Tbe  prayer  of  the  bill  Is  that  the  contract 
of  trust  of  October  22, 1894,  be  declared  to  be 


fraudulent  and  void,  as  far  as  complainant's 
interest  In  said  stock  is  concerned,  and  that 
the  same  be  set  aside  and  held  for  naught; 
that  the  defendant  Dryenforth  be  required  to 
surrender  the  certificates  for  said  EiSO  shares 
of  Fortimolite  Metal  Company  stock  held  by 
him  as  trustee,  and  standing  in  the  name  of 
defendant  Miller,  agent,  and  that  the  same  be 
canceled,  and  that  the  said  Fortimolite  Metal 
Company  be  ordered  and  decreed  to  issue  to 
complainant  a  certificate  or  certificates  for 
the  said  650  shares  of  stock;  that  In  tbe 
meantime  an  injunction  issue,  restraining  tbe 
defendant  Miller  from  transferring  or  in  any 
manner  interfering  with  the  certificates  for 
said  550  shares  of  Fortimolite  Metal  Company 
stock,  standing  in  his  name  as  agent,  and 
further  restraining  tbe  defendant  Dryenforth 
from  In  any  manner  disposing  of  said  certifi- 
cates in  his  hands  as  trustee,  and  the  said 
Fortimolite  Metal  Company  from  transferring 
upon  Its  books  the  said  650  shares  of  Its  stock 
to  any  person  other  than  complainant,  and  fur- 
ther restraining  the  defendants  Bucker,  Sed- 
don, Uehllng,  and  Miller,  either  as  agents  or 
otherwise,  and  each  of  them,  "from  asserting 
any  claim  whatsoever  to  the  said  560  shares 
of  the  stock  of  the  said  metal  company,  and 
from  bringing  any  suit  of  any  kind  for  the 
recovery  of  the  same,"  and  further  restraining 
MlUer  and  each  of  the  defendants  from  voting 
said  550  shares  of  the  metal  company  stock 
at  any  meeting  of  the  stockholders  of  said 
Fortimolite  Metal  Company,  and  command- 
ing the  said  Fortimolite  Metal  Company,  its 
ofilcers  and  managers,  to  recognize  the  right 
of  your  orator  to  said  550  shares  of  stock,  and 
to  permit  yoar  orator  to  vote  the  same  at  any 
and  an  meetings  of  said  company  until  tbe  fur- 
ther order  of  this  court,  and  that  upon  the 
final  hearing  of  the  cause  said  injunction  be 
made  perpetual.  The  prayer  is  also  for  gen- 
eral relief. 

Upon  the  filing  of  tbe  bill,  an  Injunction  was 
Issued  as  prayed,  and  served  upon  the  defend- 
ants Bucker  and  Seddon,  who  thereafter  reg- 
ularly appeared,  and  separately  moved  to  dis- 
miss the  bill  on  the  ground  that  it  contained 
no  equity,  as  against  them  and  each  of  them. 
The  defendants  Uehllng,  Miller,  and  Dryen- 
forth and  the  Fortimolite  Metal  Company  ap- 
peared specially  for  the  purpose  of  making 
the  motion,  and  jolatly  and  severally  moved 
the  court  to  dismiss,  as  to  them,  the  bill  of 
complaint  exhibited  against  them  in  the  case, 
upon  the  ground  that  the  court  had  no  Juris- 
diction. The  court  overruled  the  motion  to 
dismiss  for  want  of  equity  made  by  the  de- 
fendants Bucker  and  Seddon,  and  sustained 
the  motion  to  dismiss  for  want  of  Jurisdiction 
as  to  the  defendants  Miller,  Dryenforth,  and 
the  Fortimolite  Metal  Company,  but  overruled 
the  motion  as  to  Uehllng;  he  having  since  the 
filing  of  the  bill  come  within  the  Jurisdiction 
of  the  court,  and  been  served  with  process. 

John  P.  Tillman,  for  appellants.  Turner  & 
Latady  and  Benners  &  Bennera,  for  appellee. 
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DOWDBLL,  X  The  bffl  In  this  cfl«e  was 
filed  In  the  circuit  court  of  Jefferson  county 
under  tbe  act  of  February  18,  1895  (Acts 
1804-86,  p.  881),  conferring  chancery  Jurisdic- 
tion on  that  court.  The  primary  and  principal 
relief  sougnt  hy  the  bill,  which  is  evident  from 
the  averments  and  prayer  of  the  bill.  Is  to 
have  the  "escrow  or  trust  agreement"  of  Octo- 
ber Zi,  1894,  declared  fraudulent  and  void, 
and  the  certificates  of  stock  placed  in  the 
hands  of  Dryenforth,  as  trustee,  delivered  up 
by  him  to  be  canceled,  and  new  certificates 
issued.  Incidentally  and  auxiliary  to  this  the 
injunctions  are  prayed.  The  bill  states  that 
the  respondents  the  Fortlmohte  Metal  Com- 
pany, the  corporation  issuing  the  stock,  Dry- 
enforth, the  trustee,  who  has  the  certificates 
of  stock  in  bis  possession,  and  Miller,  In  whose 
name,  "as  agent,"  the  stock  stands,  are  all 
nonresidents  of  the  state  of  Alabama;  resid- 
ing in,  and  being  residents  of,  the  state  of  nil- 
nols.  It  is  also  clear  fi'om  the  statements  of 
the  bill  that  the  personal  property,  the  stock 
of  the  defendant  conmratlon,  the  subject  of 
the  suit,  Is  without  this  state,  and  that  the 
fraud  and  misrepresentations  charged,  which 
Induced  and  procured  the  making  of  the 
agreement  between  the  complainant  and  the 
defendant  Miller,  as  likev^se  the  execution 
or  signing  of  the  "letter"  by  complainant  and 
MlUer  of  October  22,  1894,  dated  at  Oilca- 
go,  and  which  was  addressed  to  Dryenforth, 
as  trustee,  transpired  and  took  place  with- 
out this  state;  also,  the  act,  the  issuance  and 
delivery  of  the  stock  by  the  metal  conqtany 
to  the  complainant  and  said  MlUer,  under 
Us  contract  with  these  parties,  and  on  which 
the'  suit  Is  foimded,  was  to  be  performed 
without  this  state.  The  bill  was  dismissed 
by  the  circuit  court  as  to  the  defendants 
Miller,  Dryraforth,  and  the  metal  company, 
upon  their  motion  to  dismiss  for  want  of  ju- 
risdiction. At  the  time  of  dismissal  of  the 
bill  by  the  court  as  to  these  parties  for  want 
of  jurisdiction.  It  overruled  the  motion  of 
the  defendants  Rucker  and  Seddon  to  dismiss 
for  want  of  equity.  From  the  decree  of 
the  circuit  court  overruling  this  motion  to 
dismiss  the  blU  for  want  of  equity  the  appeal 
Is  taken  to  this  court,  and  that  decree  is  now 
assigned  as  error. 

When  courts  of  chancery  must  take  Cogni- 
zance of  cases  in  equity  against  nonresidents 
Is  determined  by  the  second  clause,  under  sec- 
tion 669  of  the  Code  of  1896,  which  reads  as 
follows,  viz.:  "Against  Non-Resldents.  When 
the  object  of  the  suit  concerns  an  estate  of. 
Hen  or  charge  upon  lands,  or  the  disposition 
thereof,  or  any  Interest  In,  title  to,  or  Incum- 
brance on  personal  property  within  this  state, 
or  where  the  cause  of  action  arose,  or  the  act 
on  which  the  suit  Is  founded,  was  to.  have 
been  performed  In  this  state."  A  court  of 
equity,  as  a  general  rule,  in  its  decrees  op- 
erates In  personam,  and  must  acquire  juris- 
diction of  the  person  in  order  to  compel  his 
obedience  to  Its  mandates.  This  jurisdiction 
may  be  obtained  by  personal  service  of  the 


process  of  the  court,  or  by  the  voluntary  ap- 
pearance of  the  defendant  In  court  Service 
of  its  process  is  limited  and  confined  to  the 
territorial  boundary  of  the  state,  and,  in  the 
absence  of  a  voluntary  appearance  and  sub- 
mission to  Its  jurisdiction  by  a  nonresident  de- 
fendant. It  can  acquire  no  jurisdiction  as  to 
such  a  person,  except  in  cases  provided  for 
in  the  above  statute,  and  then  not  of  the 
nonresident  personally,  but,  in  the  language 
of  the  statute,  "against  non-residents,"  and 
to  the  »:tent  and  purpose  of  dealing  with  his 
Interest  In  the  subject-matter  of  the  suit,  and 
over  which  the  court  has  rightfully  acquired 
jurisdiction.  The  cases  mentioned  in  the  stat- 
ute are  stated  with  sufilcient  deamess  not  to 
admit  of  a  misunderstanding.  The  jurisdiction 
of  the  chancery  court  as  to  nonresidents,  be- 
ing, therefore,  purely  statutory,  must,  as  to 
sudi  jurisdiction,  be  held  strictly  within  the 
provisions  of  the  statute.  No  personal  service 
had  been  had  on  the  nonresident  defendants 
as  to  whom  the  bill  was  dismissed,  and  their 
action  in  procuring  the  dismissal  on  their  mo- 
tion for  want  of  jurisdiction  makes  it  clear 
that  no  jurisdiction  can  be  had  or  expected 
by  a  voluntary  appearance.  Under  the  aver- 
ments of  the  bill,  the  decree  dismissing  the 
bill  for  want  of  jurisdiction  as  to  the  non- 
resident defendants  was  proper.  Iron  Age 
Pub.  Go.  V.  W.  U.  Tel.  Co.,  83  Ala.  498,  3 
South.  449;  Sayre  v.  Land  Co.,  73  Ala.  85; 
Oalpln  V.  Page,  18  Wall.  350;  Freem.,  Judgm. 
(8d  Bd.)  H  567,  568. 

The  allegations  and  charges  in  the  blU  in 
connection  with  these  nonrertdents  who  were 
sought  to  be  made  parties  defendants,  as  to 
the  contract  for  the  issuance  of  the  certain 
described  shares  of  stock,  the  fraud  practiced 
In  procuring  the  issuance  of  certain  certificates 
In  the  name  of  Miller,  and  the  delivery  of  the 
same  to  Dryenforth,  as  trustee,  conBtltuting: 
the  very  gravamen  of  the  action,  taken  In 
connection  with  the  prayer  of  the  bill  and  tbe 
relief  sought,  show  them  to  be  necessary  and 
indispensable  parties  to  the  suit.  After  tbe 
dismissal  of  the  bill  as  to  these  defendants, 
and  who,  under  Its  averments,  are  shown  to 
be  necessary  parties,  the  bill  then  stood,  as 
to  any  further  proceedings  thereon,  just  as 
though  they  had  not  been  made  parties  In  the 
first  Instance;  the  allegations  and  charges  re- 
maining unchanged.  The  relief  prayed  against 
Rucker  and  Seddon  Is  simply  and  wholly  In- 
junctive. The  bill  expressly  avers  tbat  these 
defendants,  nor  either  of  them,  have  any 
claim  to  or  interest  In  the  stock  In  question; 
that  neither  of  them  had  any  connection  with 
the  alleged  fraud  practiced  by  Miller  on  the 
complainant;  but  it  does  aver,  upon  Informa- 
tion and  belief,  that  they  have  demanded  of 
Dryenforth  tbe  certificates,  which  were  placed 
In  his  hands  as  trustee,  under  the  joint  letter 
of  complainant  and  Miller  of  October  22,  18&4, 
and  have  threatened  Dryenforth  with  snit. 
This  Is  the  ground  for  the  injunctive  relief 
prayed  against  these  two  defendants.  The 
letter  or  contract  of  October  22d,  which  ap- 
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pointed  Dryenf orth  tmstee,  prorldes,  In  terms, 
that  he  can  only  deliver  the  certificates  placed 
in  his  hands  upon  the  joint  written  leQuest  of 
complainant  and  Miller.  The  only  reasonable 
Inference  to  be  drawn  from  the  allegations  ot 
the  bill  as  to  the  demand  made  on  the  trustee, 
Dryenforth,  for  the  certificates  of  stock  in  his 
bands,  by  these  two  defendants,  and  their 
threatened  suit,  is  that  Dryenforth  refused 
their  demand,  and  hence  the  threat  of  suit 
By  the  averments  of  the  bill,  the  defmse  at 
law  to  any  suit  brought  by  these  defendants 
against  Dryenforth  for  the  recovery  of  the 
certlflcates  is  perfect  and  complete,  and  it  is 
too  well  settled  to  call  for  a  citation  of  au- 
thorities that  nnder  such  circumstances  a  court 
of  equity  wHl  not  lend  Its  aid  by  injunction. 

The  only  remaining  question  Is  whether  the 
motion  to  dlsmlBB  the  bill  is  the  proper  prac- 
tice, or  should  the  objection  be  reached  by 
demurrer?  It  was  said  by  this  court  In  the 
case  of  Iron  Age  Pub.  Co.  v.  W.  U.  Tel.  Co., 
83  Ala.  606,  S  South.  452,— a  case  very  similar 
to  the  case  at  bar:  "But  In  this  case,  where 
the  granting  and  perpetuation  of  the  injunc- 
tion prayed  for  is  the  whole  case  made  by  the 
bill,  we  think  it  eminently  proper  that  the 
question  should  be  raised  by  demurrer  or  mo- 
tion to  dismiss,  when  the  defect  of  jurisdiction 
appears  on  the  face  of  the  bill,  and  is  raised 
tij  a  co-defendant"  Again,  it  has  been  de- 
cided that  "whoi,  admitting  the  facts  appar- 
ent on  the  face  of  the  bill,  whether  well  or 
IQy  pleaded,  the  complainant  is  without  right 
to  equltaUe  relief,"  the  objection  may  be  made 
by  motion  to  dismiss  the  bill.  Seals  v.  Rob- 
inson, 75  Ala.  363;  Hooper  v.  Ralbroad  Co.,  69 
Ala.  529.  Under  these  authorities,  we  think 
there  can  be  no  doubt  that  In  this  case  a  mo- 
tion to  dismiss  the  bin  tot  want  of  equity  by 
the  defendants  Bucker  and  Seddon  was  proper, 
and  should  have  been  granted.  The  decree 
of  the  circuit  court  is  reversed,  and  a  decree 
will  be  here  rendered  dismissing  complainant's 
bin  for  want  of  equity. 


(m  Ala.  274) 

McLESlOT  V.  STATB. 
(Supreme  Court  of  Alabama.     Feb.  9,  1899.) 

CRiKrKAi.  Law— Pleas  in  Abatskshv— Evii>bncs 
—  Waiter  op  Oubotions — CONepiRAOV — Houi* 
oioB— Dkokkskmbss— Rbasonabia  Docan— IH' 

BTKOCTIOKS. 

1.  A  demurrer  to  a  plea  In  abatement  on  an 
Indictment  alleging  that  the  grand  jurors  were 
Dot  shown  to  have  been  drawn  by  the  county 
commissioners  sitting  as  a  jury  commission,  and 
that  the  list  failed  to  show  that  the  commisr 
sioners  had  taken  the  oath,  or  that  the  commis- 
iiion  had  elected  one  of  their  members  presi- 
dent or  that  the  jury  commisaion  was  ever 
duly  organized,  or  that  the  jury  list  was  ever 
drawn  by  a  majority  of  the  jury  commission, 
was  properly  sustained. 

2.  where  defendant  does  not  object  to  evi- 
dence of  a  conversation  until  all  of  it  had  been 
btongbt  out  he  cannot  then  move  to  exclude  a 
part  of  it  because  the  entire  conversation  was 
not  had  In  his  presence. 

3.  Where  two  or  more  persons  conspire  to  do 
a  criminal  act;  each  Is  responsible  for  the  act 


of  the  other  In  furtherance  of  tiie  common  pur- 
pose, if  he  is  present,  and  if  the  act  Is  done 
within  the  scope  of  the  common  purpose,  but 
is  not  responsiDle  for  an  act  prompted  by  in- 
dividual malice. 

4.  Where  the  act  is  charged  as  committed 
with  a  particular  intent,  drunkenness,  as  af- 
fecting the  condition  of  the  accused,  is  a  proper 
subject  for  the  consideration  of  the  jury. 

5.  Where  the  theory  of  the  state  is 'that  a 
murder  was  committed  by  one  other  than  de- 
fendant but  that  the  defendant  conspired  with 
the  murderer,  instructions  asked  by  the  accused 
as  to  the  effect  of  drunkenness  on  his  part  at 
the  time  ot  the  murder  were  properly  refused, 
where  they  ignored  any  reference  to  the  alleged 
conspiracy. 

6.  An  instruction  that  if  the  jury  have  a  rea- 
sonable doubt  on  the  evidence  as  to  whether  de- 
fendant, being  present  aiding  and  abetting, 
also  participated  In  the  felonious  design  to  rob 
or  kul  deceased,  the  jury  should  acquit,  was 
properly  refused,  as  confusing  and  calculated 
to  mislead. 

7.  Where  the  evidence  shows  without  doubt 
that  one  other  than  defendant  committed  the 
murder,  and  that  defendant  was  present  at  the 
time,  an  instruction  that  defendant  must  be 
acquitted,  no  matter  how  strong  the  circum- 
stances point  to  his  guilt,  if  they  can  be  recon- 
ciled with  the  theory  that  some  one  else  com- 
mitted the  act,  is  properly  refused,  there  being 
no  dispute  as  to  who  killed  deceased. 

8.  An  instruction  emphasizing  a  particular 
part  of  the  evidence  is  properly  refused. 

9.  An  Instruction  already  given  in  substance 
is  properly  refused. 

10.  On  a  trial  for  murder,  where  the  theory 
of  the  state  is  that  deceased  was  killed  by  an- 
other, with  whom  the  accused  conspired,  an 
instruction  that  if  there  was  a  plot  by  accused 
and  such  other  to  rob  deceased,  and  the  killing 
was  after  that  plot  had  been  consummated,  and 
from  a  cause  not  connected  with  the  plot  and 
was  by  the  other,  and  not  by  accused,  accused 
could  not  be  convicted,  should  have  been  given. 

11.  Where  the  jury,  on  consideration  of  all 
the  evidence,  have  a  reasonable  doubt  growing 
out  of  the  evidence,  it  should  give  defendant 
the  benefit  of  such  doubt  and  acquit  him. 

Appeal  from  city  court  of  Gadsden;  John 
H.  Dl^gue,  Judge. 

Andy  McLeroy  was  jointly  Indicted  with 
Columbus,  alias  I^um  Evans,  for  the  murder 
of  Parker  Bowe,  and  upon  a  severance  behig 
granted,  the  appellant  was  tried  separately; 
was  convicted  of  murder  in  the  second  degree, 
and  sentenced  to  the  penitentiary  for  10  yean, 
and  appeaK    Reversed. 

The  defendant  filed  a  plea  In  abatement  to 
the  indictment  In  which  he  alleged  that  the 
Indictment  should  be  abated  on  the  following 
grounds:  (1)  The  list  of  the  grand  jurors  la 
not  shown-  to  have  been  drawn  by  the  coun- 
ty commissioners  sitting  as  a  jury  oommis- 
Blon.  (2)  Said  list  falls  to  show  that  it  was 
drawn  by  the  jury  commission  of  Etowah 
county,  and  tt  so  It  is  not  shown  that  the 
commiseloners  had  taken  the  oaths  required 
by  law.  (8)  Said  grand- jury  list  purporting 
to  be  drawn  by  the  jury  commission  falls  to 
show  that  the  said  jury  commission  riected 
one  of  their  members  president  as  the  law  di- 
rects. (4)  Said  grand-jury  list  If  selected  by 
the  jury  commission  falls  to  show  that  said 
jury  commission  was  ever  organized;  '  (5) 
Said  jury  list  fails  to  show  that  it  was  drawn 
by  all  the  Jury  conuBisslDners  of  a  majority 
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c(  tbe  jury  commission.  (6)  Said  Jury  list 
was  not  drawn  by  all  the  Jury  commission  or 
a  majority  of  said  Jury  commission.  To  this 
plea  In  abatement  the  state  demurred  upon 
the  ground  that  said  plea  states  no  ground 
which  is  sufficient  at  law  for  the  quashing  or 
abatement  of  the  indictment.  This  demurrer 
was  sustained  and  the  defendant  duly  except- 
ed. The  facts  of  the  case  and  those  pertain- 
ing to  the  mllng  of  the  court  upon  the  evi- 
dence, are  sufficiently  stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  defendant  requested  the  court  to  give  to 
the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  these  charges  as  requested:  (1) 
"The  court  charges  the  Jury,  if  they  believe 
all  the  evidence  in  this  case  they  must  acquit 
the  defendant."  (2)  "The  court  charges  the 
Jury  that  If  the  Juiy  believe  from  the  evidence 
that  Evans  alone  killed  Parker  Rowe  and 
that  McLeroy  Was  too  drunk  to  aid  or  abet 
or  to  conspire  with  EiVans  In  the  commission 
of  the  crime,  then  the  Jury  cannot  find  the  de- 
fendant guilty."  (3)  "The  court  charges  the 
Jury  the  evidence  In  this  case  shows  that 
Evans  has  been  convicted  of  murder  in  the 
second  degree,  and  the  Jury  cannot  under  the 
evidence  in  this  case  convict  the  defendant 
of  murder  in  the  first  degree  as  charged  In  the 
indictment"  (4)  "The  court  charges  the  Jury 
that  if  upon  a  fair  consideration  of  all  the 
evidence,  the  Jury  haVe  a  reasonable  doubt 
growing  ont  of  any  part  of  the  evidence  as  to 
whether  McLeroy  was  sulHciently  sober  to 
form  the  specific  intent  to  take  the  life  of 
Rowe,  the  Jury  cannot  convict  the  defendant 
.McLerrfy  of  the  oftense  charged  in  the  Indict- 
ment." (5)  "The  court  charges  the  Jury  that 
if  Evans  killed  Rowe,  and  if  McLeroy  was  too 
drunk  to  Join  in  any  conspiracy  to  take  the 
life  of  Rowe  and  did  not  aid  or  abet  In  such 
killing,  the  Jury  must  acquit  the  defendant." 
(6)  "The  court  charges  the  Jury  that  If  the 
Jury  believe  that  if  there  was  a  plot  between 
McLeroy  and  Evans  to  rob  Rowe,  ajid  if  the 
killing  was  after  that  plot  had  been  consum- 
mated, and  from  a  cause  having  no  connec- 
tion from  the  common  object  of  the  plot  and 
was  by  Evans  alone,  the  Jury  can  not  convict 
the  defendant"  (7)  "The  court  charges  the 
Jury  that  If  the  Jury  have  a  reasonable  doubt 
growing  ont  of  the  evidence  as  to  whether 
defendant  besides  being  present  aiding  and 
abetting  also  participated  in  the  felonious  de- 
sign to  rob  or  kill  Rowe,  the  Jury  must  ac- 
quit the  defendant"  (8)  "The  court  charges 
the  Jury  that  Blvans  has  been  acquitted  of 
murder  in  the  first  degree,  and  such  acquittal 
of  Evans  is  an  acquittal  of  McLeroy  of  mur- 
der In  the  first  degree."  (tf)  "The  court 
charges  the  Jury  that  If  the  jury  believe  all 
the  evldoice  in  this  case,  they  cannot  convict 
the  defendant  of  mnrder  in  the  first  degree  as 
charged  In  the  Indictment"  (10)  "The  court 
charges  the  Jury  no  matter  how  strong  the 
circumstances  ate  pointing  to  the  guilt  of  de- 
fendant yet  If  they  can  be  reconciled  with 


the  theory  that  some  other  person  may  have 
done  the  act  then  defendant  is  not  proven  to 
be  guilty."  (11)  "The  court  charges  the  Jury 
that  there  is  no  conflict  In  this  evidence  that 
this  defendant  was  drunk  on  that  Saturday 
night  and  if  the  Jury  have  a  reasonable  doubt 
as  to  whether  this  defendant  was  sufficiently 
sober  to  form  an  Intent  to  take  life,  they  must 
acquit  the  defendant"  (12)  "The  court  char- 
ges the  Jury  that  there  Is  no  evidence  in  this 
case  that  McLeroy  killed  Parker  Rowe,  and 
before  the  Jury  can  convict  this  defendant 
they  must  be  satisfied  beyond  all  reasonable 
doubt  that  this  defendant  aided  or  abetted  or 
conspired  with  Lum  Evans  who  did  the  kill- 
ing, and  If  the  Jnry  are  so  satisfied  beyond 
all  reasonable  doubt  that  the  killing  was  not 
in  self-defense,  or  that  they  have  no  reasona- 
ble doubt  that  it  was  done  in  self-defense  be- 
fore they  can  find  this  defendant  guilty  of 
any  crime"  (13)  "The  court  charges  the  Ju> 
ry  that  murder  In  the  second  degree  Is  the 
willful,  malicious  and  intentional  killing  of  a 
human  being,  and  unless  each  of  these  three- 
Ingredients  has  been  proven  to  the  Jury  be- 
yond all  reasonable  doubt  they  cannot  find 
this  defendant  guilty  of  murder  in  the  second 
degree  and  if  the  Jury  have  a  reasonable 
doubt  as  to  whether  this  defendant  was  suffi- 
ciently sober  to  form  the  intent  to  take  life, 
then  they  cannot  find  the  defendant  guilty  6t 
anything."  (14)  "The  court  charges  the  Jury 
that  murder  in  the  first  degree  is  the  willful, 
intentional,  malicious  and  premeditated  kill- 
ing of  a  human  being,  that  if  any  of  these 
four  Ingredients  have  not  been  proven  beyond 
a  reasonable  doubt  they  cannot  convict  this 
defendant  of  murder  in  the  first  degree,  and 
if  the  Jnry  has  a  reasonable  doubt  as  to 
whether  this  defendant  was  sufficiently  sober 
to  form  the  Intent  to  take  life,  they  must  find 
this  defendant  not  guilty  of  any  offense." 
(15)  "The  court  charges  the  Jury  that  there  la 
no  evidence  in  this  case  that  this  defendant 
klUed  Parker  Rowe,  and  before  the  Jury  con 
convict  this  defendant  for  any  (^ense  char- 
ged in  this  Indictment  they  must  be  convinced 
beyond  all  reasonable  doubt  that  this  defend- 
ant aided  and  abetted  Lum  Evans  in  killing' 
Parker  Rowe  by  a  previously  formed  com- 
munity of  purpose  between  said  Lum  Evans 
and  this  defendant  and  if  the  Jury  have  a 
reasonable  doubt  as  to  whether  this  defend- 
ant was  sufficiently  sober  to  form  a  communi- 
ty of  purpose  with  Lum  Evans,  they  must  ac- 
quit this  defendant"  (18)  "The  court  char- 
ges  the  Jury  that  If  they  have  a  reasonable 
doubt  as  to  whether  the  killing  was  done  de- 
liberately, or  as  to  whether  It  was  done  pre- 
medltately,  then  they  could  not  find  the  de- 
fendant guilty  of  mnrdw  in  the  first  degree, 
and  if  they  have  a  reasonable  doubt  as  to 
whether  the  killing  was  done  in  malice  then 
they  could  not  find  the  defendant  guilty  or 
murder  in  either  degree,  but  only  of  man- 
slaughter at  the  most  a^d  if  after  conaiderlng- 
all  the  evidence  the  Jury  have  a  reasonable- 
doubt  as  to  the  defendant's  guilt  of  man- 
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slaughter  arising  out  of  any  part  of  the  evi- 
dence, then  they  should  find  the  defendant  not 
goUty  of  any  oltense."  (17)  "The  court  chai> 
ges  the  jury  that  good  character  itself  Is  part 
of  the  evidence  In  this  case,  and  If  the  Jury 
upon  a  consideration  of  all  the  evidence  have 
a  reasonable  doubt  growing  out  of  any  part 
of  the  evidence  the  jury  will  give  the  defend- 
ant the  benefit  of  such  doubt  and  acquit 
Jil0L"  (18)  "Tbe  court  charges  the  Jury  that 
there  is  no  conflict  In  this  testimony  that  Lum 
Evans  killed  Parker  Bowe,  and  there  is  no 
conflict  In  the  evidence  In  this  case  that  this 
defendant  was  drunk,  and  before  the  jury  can 
find  this  defendant  guilty,  they  must  be  con- 
vinced beyond  a  reasonable  doubt  that  this 
defendant  was  sufficiently  sober  t&  form  the 
Intent  to  take  Ufe,  or  the  intent  to  aid  and 
abet  Lum  Svans  In  killing  Parker  Bowe,  and 
if  the  Jury  are  so  convinced  beyond  all  rea- 
sonable doubt  they  must  further  be  convin- 
ced beyond  all  reasonable  doubt  that  the  kill- 
ing of  Parker  Rowe  by  Lum  Evans  was  not  In 
self-defense,  and  If  the  Jury  have  a  reasonable 
doubt  whether  Lum  Evans  killed  Parker 
Bowe  in  self-defense,  they  must  acquit  the 
defendant"  (10)  "The  court  charges  the  ju- 
ry that  the  clothes  worm  by  this  defendant 
on  that  Saturday  night  are  In  evidence  In  this 
case,  and  the  jury  may  examine  these  clothes, 
and  see  whether  the  spots  on  these  clothes  are 
tobacco  or  blood,  and  If  the  jury  believe  these 
spots  are  tobacco  juice,  or  If  they  are  not  sat- 
isfied beyond  a  reasonable  doubt  that  these 
spots  are  blood,  they  may  look  to  that  fact. 
If  it  be  a  fact  what  weight  they  will  give 
the  state's  witness  Cohenur."  (20)  "The  court 
charges  the  jury  that  drunkenness  is  no  ex- 
cuse for  crime.  That  In  this  case  there  is  no 
conflict  In  this  evidence  that  Lum  Evans  killed 
Parker  Rowe,  and  before  the  jury  can  find 
this  defendant  guilty,  the  jury  must  be  satis- 
fled  beyond  all  reasonable  doubt  that  this  de- 
fendant conspired  with  Lum  Evans  with  the 
intent  to  commit  an  unlawful  act,  and  unless 
the  jury  believe  beyond  all  reasonable  doubt 
that  this  defendant  was  sufficiently  sober  to 
form  the  specific  Intent  to  do  an  unlawful  act 
you  must  acquit  this  defendant." 

Burnett  &  Culli,  for  appellant  Cbaries  Q. 
Brown,  Atty.  Gen.,  and  Hubert  F.  Davis,  for 
the  State. 

HABALSON,  X  1.  There  was  no  error  in 
sustaining  the  demurrer  to  the  plea  In  abate- 
ment to  the  indictment  Llnnehan  v.  State, 
116  Ala.  471,  22  South.  602. 

2.  The  state  Introduced  one  W.  M.  Wallace, 
who  testified  that  he  saw  Evans  on  Monday 
morning  after  Bowe  was  killed,  and  that  he 
told  witness,  that  he  killed  Rowe  because  he 
accused  him  of  stealing  liis  money,  and  be- 
cause Bowe  cut  him.  This  conversation  the 
state  introduced  without  objection  by  defend- 
ant, and  as  a  part  of  this  'conversation  which 
the  state  was  drawing  out,  Evans  told  wit- 
ness,—explaining  when   he  cut   Bowe,— that 


after  Bowe  cut  him  and  accused  him  of  steal- 
ing his  money,  he,  Bvana,  started  In  to  kiB 
liim.  The  defendant,— quoting  the  language 
of  the  bill  of  exceptions, — "moved  to  exclude 
what  the  witness  had  said  as  to  how  Evans 
started  In  to  kill  him,  because  not  made  in  the 
presence  of  defendant  and  it  is  Illegal,  irrele- 
vant and  Immaterial,"  which  motion  the  court 
overruled.  The  ruling  was  justified  on  the 
grounds,  that  the  state  was  Introducing  a  con- 
versation between  witness  and  Evans  to  which 
no  objection  was  raised  on  the  part  of  defend- 
ant until  all  of  it  had  been  brought  out,  and 
he  then  moved  to  exclude  a  part  of  It  This, 
if  the  evidence  sought  to  be  excluded  was  in- 
jurious to  him,  was  an  experiment  he  was  not 
authorized  to  make.  He  should  have  objected 
In  the  beginning.  But  we  are  unable  to  see 
any  injury  resulting  to  defendant  from  the 
ruling,  even  if  erroneous,  since  the  evidence 
was  favorable  to  defendant  It  simply  show- 
ed. If  true,  that  Evans  and  not  he  was  the 
one  who  slew  Bowe. 

3.  There  were  but  two  witnesses  to  the 
homicide,  Evans  and  defendant  They  were 
Jointly  indicted  but  separately  tried,  and 
Evans  was  convicted  of  murder  in  the  second 
degree.  On  the  trial  of  defendant  both  Evans 
and  he  swore,  that  he  had  nothing  in  the 
world  to  do  with  the  killing  of  Bowe,  and 
never  saw  Rowe's  money  after  they  left  Gads- 
den. The  state  Introduced  several  witnesses 
who  testified,  that  Evans  told  them,  at  differ- 
ent times  that  he  himself  did  the  killing  and 
defendant  had  nothing  to  do  with  It  The  evi- 
dence thus  Introduced  was  as  pointed,— as  to 
any  conspiracies  between  the  two, — that  de- 
fendant had  never  entered  into  any  conspira- 
cy with  Evans,  either  to  rob  or  kill  Bowe,  or 
that  he  ever  did  in  fact  rob  him.  The  testi- 
mony of  each  of  these  witnesses  on  these 
points,  was  such,  as  without  more,  the  general 
charge  could  have  been  given  for  defendant 

The  other  evidence  tends  to  show  that  Bowe 
had  been,  robbed  of  his  money;  that  he  had 
about  $40  when  be  went  to  Gadsden  on  Sat- 
urday, In  the  evening  of  which  day  be  was 
killed.  If  he  spent  any  of  it  while  there,  it 
is  not  shown.  It  further  shows,  that  he.  In  bis 
own  conveyance,  and  Evans  and  defendant  In 
theirs,  left  Gadsden,  and  traveled  together  to 
the  place  where  he  was.  killed,  and  that  on  the 
way  he  showed  J.  W.  Smith,  who  accompanied 
him  about  five  miles  out,  some  six  or  eight 
dollars  in  silver  and  a  roll  of  paper  money 
about  an  Inch  thick,  the  outside  bill  of  which 
was  a  flve^oUar  note;  and  when  his  body 
was  examined  the  next  day  at  the  place  of  the 
killing,  there  was  found  on  him  only  twenty- 
fire  cents  In  dimes  and  nickels;  that  Bowe 
was  very  drunk,  so  much  so,  that  he  was  tak- 
en into  the  vehicle  with  Evans  and  defend- 
ant, and  the  horse  In  his  conveyance  was  tied 
to  the  rear  end  of  theirs;  that  one  of  the 
traces  In  Evans'  wagon  became  unhitched  and 
he  got  out  to  adjust  it,  when  Rowe  being 
aroused,  asserted  that  his  money  had  been 
stolen  and  that  Evans  bad  taken  It,  and  get- 
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ting  out  of  the  wagon,  the  altercation  ensued 
in  which  he  was  killed  by  Evans.  The  latter 
In  testifying  to  the  occurrence  said,— after  stat- 
ing that  Rowe  accused  him  of  taking  his  mon- 
ey and  he  denied  It,— that  "Rowe  got  out  from 
back  of  hack.  Rowe  said  It  was  a  damn  lie, 
that  I  had  his  money,  and  he  would  get  It  or 
kill  me  or  I  kill  hhn.  I  beard  his  knife  click  as 
he  came  at  me.  It  was  all  over  in  a  minute 
and  a  half.  He  grabl)ed  at  my  collar  with 
left  hand  and  cut  me  with  the  right  When 
he  came  at  me  the  last  time,  he  was  trying  to 
make  a  lick  at  me,  when  I  cut  him  several 
times,  when  he  fell.  During  the  difficulty,  de- 
fendant never  got  out  of  back.  He  never  got 
out  of  hack  till  we  were  across  the  creek 
[after  the  killing].  He  bad  nothing  in  the 
world  to  do  with  it,  never  saw  money  of  Rowe 
after  we  left  him  at  East  Oadsden  when  Rowe 
was  showing  it  to  Smith.  •  •  •  When 
Rowe  got  out  of  the  wagon,  he  was  a  drunk 
man.  McLeroy  was  a  drunk  man  and  not 
able  to  take  care  of  himself."  It  was  other- 
wise shown,  that  defendant  was  drunk. 

The  evidence  on  which  the  state  relies  to 
show  defendant's  complicity  In  the  killing  is 
substantially  that  James  Rowe,  for  the  state, 
testified  that  the  defendant,  on  Monday  morn- 
ing after  the  killing  on  Sunday  night,  told  him 
that  Rowe  had  money.  At  one  time  he  said 
it  was  about  $15,  again  that  it  was  about  $20, 
and  at  another  time  that  It  was  $25  or  $30; 
and  that  one  J.  O.  Cohenur,  testifying  for  the 
state,  stated  that  defendant  came  to  his  house 
about  4-.30  o'clock  on  Sunday  morning,  was 
riding  a  bay  horse  and  leading  a  mule;  that 
witness  was  out  feeding  his  stock  when  de- 
fendant seeing  him,  rode  up,  and  proposed  a 
trade,  and  witness  told  him  he  would  trade 
with  him,  if  it  was  not  Sunday.  Defendant 
said,  he  would  like  to  trade,  as  he  liad  been  in 
a  difficulty  and  needed  some  money,  and  that 
he  had  been  up  all  night;  that  he  saw  red- 
dish spots  on  his  coat,  vest  and  shirt,  which 
he  took  to  be  vomit,  but  recalling  it- to  mind, 
In  bis  best  Judgment  it  was  blood;  that  he 
took  breakfast,  but  appeared  to  be  drunk  and 
ate  but  little;  that  witness  asked  him  to  wash 
his  hands,  but  be  declined,  stating  he  had 
washed  them;  that  witness  traded  with  him 
for  the  mule  and  promised  to  give  him  $10 
on  Monday,  but  did  not  pay  him  on  that  day, 
as  the  man  who  brought  the  order  was  not 
defendant  and  the  order  was  not  in  defend- 
ant's handwriting,  with  which  he  was  ac- 
quainted. 

The  defendant  testified,  that  he  was  drunk 
on  the  occasion,  was  Asleep  when  Evans  arous- 
ed him,  and  asked  him  to  hold  the  lines  till 
he  fixed  the  trace;  that  the  clothes,  which 
were  exhibited  to  the  Jury,  were  the  ones  he 
wore  that  night,  and  were  In  the  same  condi- 
tion they  were  that  night,  and  there  were  no 
signs  of  blood  on  them;  that  he  could  not 
write  his  name  nor  could  he  read;  that  he 
got  out  of  hack  after  they  crossed  the  cre^k 
and  rode  his  horse  and  led  one;  could  hardly 
keep  on  his  horse,  and  the  one  he  was  leading 


got  loose  at  a  time  when  he  must  have  been 
asleep;  that  he  turned  back  to  look  for  It,  and 
in  that  way  be  became  separated  from  Evans; 
that  he  did  not  tell  Cohenur  he  had  trouble 
and  needed  some  money,  nor  did  he  tell  him 
he.  had  washed  his  hands;  that  he  heard 
Rowe  accuse  Evans  of  having  his  money,  and 
heard  Evans  deny  it,  and  they  came  together, 
but  that  he  did  not  and  could  not  see  any 
licks  struck.  He  also  testified  that  Rowe  was 
a  particular  friend  of  his;  and  the  evidence 
showed,  that  Rowe's  cousin  married  defend- 
ant's daughter. 

4.  The  well-«ettled  rule  in  reference  to  con- 
spirators is,  that  "when  two  or  more  persons 
combine  or  conspb%  to  do  an  unlawful  act, 
or  to  commit  a  criminal  offense,  each  is  equal- 
ly responsible  for  the  act  of  the  others  in  fur- 
therance of  the  common  purpose,  if  he  is  pres- 
ent at  the  time,  aiding,  encouraging,  or  ready 
to  assist  tC  necessary,  and  if  the  act  done  is 
within  the  scope  of  their  common  purpose,  or 
is  the  natural  and  proximate  consequence  of 
the  act  Intended;  but  they  are  not  responsible 
for  an  act  prompted  by  the  Individual  malice 
of  the  perpetrator,  and  it  is  a  question  for  the 
Jury  whether  the  act  done  was  within  the 
scope  of  the  common  purpose,  or  grew  out  of 
the  individual  malice  of  the  perpetrator." 
Plerson  v.  State,  99  Ala.  148,  13  South.  K50; 
WlUIams  V.  State,  81  Ala.  1,  1  South.  179; 
Evans  V.  State,  109  Ala.  11, 19  South.  536. 

It  is  also  the  well-settled  doctrine  of  this 
court,  that  when  the  act  charged  Is  one  com- 
mitted with  a  particular'  or  spMflc  Intent, 
which  Is  of  the  essence  of  the  crime,  dnmken- 
ness,  as  affecting  the  mental  state  and  condi- 
tion of  the  accused,  is  a  proper  subject  for  the 
consideration  of  the  Jury  in  deciding  the  ques- 
tion of  intent  White  v.  State,  103  Ala.  73, 
16  South.  68;  Chatham  v.  State,  92  Ala.  47, 
9  South.  607;  Engelhardt  v.  State,  88  Ala.  lOO, 
7  South.  164. 

5.  From  the  foregoing  it  will  appear  that 
charges  requested  by  defendant,  numbered  2, 
4,  5,  11,  13,  15,  and  16,  each  Ignored  any  ref- 
erence to  the  alleged  conspiracy  formed  be- 
tween E^rans  and  defendant  upon  which  the 
state  relied  for  his  conviction,  and  were  on 
that  account  properly  refused. 

The  seventh  was  confused,  not  dear,  and 
was  calculated  to  mislead. 

The  tenth  was  bad.  It  Is  not  disputed  who 
killed  Rowe.  Evans  did  It,  and  yet  the  charge 
postulates  that  if  he  did,  defendant  could  not 
have  been  guilty.  He  may  have  been  guilty 
also.  It  was  for  the  Jury  to  determine  under 
all  the  facts. 

The  twelfth  and  nineteenth  are  faulty.  If  for 
no  other  reason.  In  not  setting  forth  the  In- 
gredients of  self-KJefense.  Roden  v.  State,  97 
Ala.  54,  12  South.  419;  Miller  v.  State,  107 
Ala.  42,  19  South.  37. 

The  eighteenth  finds  duplication  hi  given 
Charges  0  and  D,  and  was  unnecessary  to  be 
repeated. 

The  twentieth,  in  calling  attention  to  and 
emphasizing  a  particular  part  of  the  evidence. 
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baa  been  too  often  oDndemned,  to  reanlre  com- 
ment 

Refused  charges  6,  17  and  21  appear  to  be 
free  from  fault  and  sboold  have  been  given, 
and  for  the  error  in  refusing  to  give  them,  the 
judgment  must  be  reversed  and  the  cauae  re- 
manded. 

Beveraed  and  remanded. 


<m  Ala.  4») 

BWINQ  V.  WOFFORD. 
(Soprcme  Conrt  of  Alabama.    Feb.  11,  1899.) 

Afpbai/— Monom— BiUi  or  Bxowtiori. 

A  raling  on  a  motion  cannot  be  reviewed, 
nnlesB  the  motion  ia  incorporated  in  the  bill  of 
exceptions,  or  the  tranacript  showa  that  it  was 
b7  order  enrolled  on  the  records  of  the  conrt, 
since  its  motion  docket  is  not  a  conrt  record; 
and  it  is  not  sufficient  that  copies  of  the  motion 
appear  in  the  transcript. 

Appeal  from  drcolt  court,  Btowah  connty; 
James  A.  Bllbro,  Judge. 

Action  by  Cbarles  W.  Swing,  sorviving 
partner,  against  Thomas  J.  Wofford,  Jr. 
Judgment  for  plaintiff.  On  AprU  10,  1897, 
Tbomaa  J.  Wofford,  Jr.,  filed  a  motion  ask. 
ing  the  court  to  set  aside  the  sale  of  certain 
lands  made  by  the  sheriff  under  the  levy  of 
an  execution  on  March  18,  1895,  whldi  ex- 
ecution was  issued  on  the  judgment,  alleging 
In  said  motion  that  prior  to  the  levy  of  said 
execution  the  movant  bad  filed  in  the  pro- 
tiate  office  of  Eitowah  county  a  declaration 
and  claim  to  said  lands  aa  exempt  to  him, 
under  the  constitution  and  laws  of  Alabama, 
as  a  homestead.  This  motion  nowhere  ai^ 
pears  in  the  bill  of  exceptions  contained  in 
the  transcript  on  this  appeal,  nor  does  It  ap- 
pear from  said  transcript  that  the  motion  was 
enrolled  upon  the  records  of  the  coort.  The 
judgment  entry  recites  that  the  motion  waa 
panted,  and  that  the  sale  was  set  aside  and 
annulled.  From  the  judgm»it,  plaintiff  ap- 
peals.   Affirmed. 

Oliver  R.  Hood,  for  appellant  Oeorge  D. 
Motley,  for  appellee. 

TTSON,  J.  An  examination  of  the  tran- 
script In  this  case  discloses  that  the  motion 
liiBerted  therein  was  upon  the  motion  docket, 
and  it  nowhere  appears  In  the  bill  of  excep- 
tions, or  that  It  was  enrolled  upon  the  rec- 
ords of  the  conrt  Tbts  court  has  uniformly 
bdd  tbat  the  motion  docket  of  tbe  circuit 
court  is  not  a  record  of  that  court  and  that 
the  only  method  by  which  the  ruling  of  tbe 
lower  court  upon  a  motion  can  be  reviewed 
tiy  this  court  is  by  incorporating  tbe  motion 
In  a  bill  of  exceptions,  or  by  having  the  tran- 
script show  tbat  It  was  enrolled  niion  the  rec- 
ords of  tbe  drcnit  cotirt  by  an  order  thereof. 
Bole  of  practice  Na  2,  Code  1896,  p.  119B 
(Code  1886,  p.  807);  B2x  parte  Highland  Av& 
&  B.  B.  Co.,  106  Ala.  221,  17  Sontb.  182; 
BaJIroad  Co.  v.  Jones,  102  Ala.  212.  14  South. 
780;  Lelnkauff  v.  Advancing  Co.,  99  Ala.  619, 
12  Sontb.  918;   David  ▼.  David's  Adm'r,  66 


Ala.  189;  Waring  t.  Gilbert  SS  Ala,  296. 
The  fact  ••  Insisted  by  appellant,  tbat  a  copy 
of  the  motion  im>pears  In  two  other  places  In 
the  transcript,  can  avail  him  nothing,  since 
these  two  copies  are  the  ones  issued  and  serv- 
ed upon  the  respondent  and  should  have  ap- 
peared in  the  bin  of  exceptions.  James  v. 
Mosely,  47  Ala.  299;  Barclay  v.  Barclay,  42 
Ala.  345;  Connoly  v.  Railroad  Co.,  29  Ala. 
873,  and  authorities  cited.  The  judgment  en- 
try In  the  transcript  refers  to  the  motion, 
but  fails  to  set  out  the  grounds  thereof.  There 
is  not  enough  recited  in  it  for  this  court  to 
determine  what  issues  were  presented  by  tbe 
motion.  As  we  are  precluded,  under  the  an- 
tborities  cited  above,  from  considering  the 
motion,  we  are  unable  to  determine  whether 
tbe  evidence  recited  in  tbe  bill  of  exceptions 
was  admissible  under  the  Issnes  presented  to 
tbe  circuit  court  for  decision,  or  whether  it 
was  sufficient  to  support  the  judgment  For 
the  same  reason,  we  are  unable  to  say  there 
was  error  in  granting  the  motion  aa  shown 
by  the  judgment  entry.    Judgment  affirmed. 


(119  Ala.  SE6) 
ALABAMA  O.  S.  R.  CO.  v.  BT7RGESS.1 
(Supreme  Conrt  of  Alabama.     Oct  29,  1898.) 

RaILROAPB— PSKBONAL  INJDKIBS— WaNTOXNISS  OF 
EmFLOTB  —  CONTRIBUTOKT  KBOLIOBNOK  —  Evi- 
DBKOB  —  IKSTHUCTIOHS  —  DaMAOBS  —  BXOBBBIVB- 
XB88. 

1.  A  witness  not  shown  to  know  the  time  or 
distance  within  wliich  a  train  can  be  stoia>ed 
is  incompetent  to  give  his  opinion  In  regard 
thereto. 

2.  Where  evidence  is  erroneoasly  admitted, 
the  court's  rieht  to  exclude  it  cannot  be  defeat- 
ed because  the  opposite  party  has  introduced 
evidence  which  pats  him  to  a  disadvantage, 
since  be  can  protect  himself  by  withdrawing 
his  evidence. 

3.  Where  an  engineer  discovers  a  child  in 
peril  in  time  to  avoid  injuring  It  by  the  exer- 
cise of  reasonable  diligence,  and  consciously 
fails  to  exercise  snch  diligence,  snch  failure  is 
wanton  negligence;  and  tbe  company  is  liable, 
though  the  child  is  negligent. 

4.  An  intent  of  a  railroad  company's  employe 
to  injure  is  not  essential  to  liability,  notwith- 
standing contributory  negligence,  since  it  is 
enough  if  he  is  so  reckless  aa  to  imply  an  in- 
difference as  to  whether  an  Injury  is  Inflicted. 

6.  An  iDstmction  to  find  for  defendant  in  an 
action  against  a  railroad  company,  anless  the 
evidence  satisfies  the  jury  that  its  engineer 
wantonly  injured  plaintiff,  exacts  too  high  a 
degree  of  proof,  since  plaintiff  is  not  required 
to  satisfy  the  jury  absolutely  of  intentional 
wrong,  but  only  to  reasonably  satisfy  it 

6.  In  an  action  for  injuries  resnlting  from  will- 
ful negligence,  it  is  not  error  to  instruct  that  if 
plaintiff  is  entitled  to  recover,  the  jury  may 
award  such  damages  as  they  see  proper,  not  In 
excess  of  the  amount  claimed. 

7.  If  a  party  fears  that  the  Jury  may  not 
understand  the  court's  charge,  he  must  request 
an  explanation. 

8.  A  verdict  for  ^,000  against  a  railroad 
company,  in  favor  of  a  father,  for  personal  in- 
juries to  his  child,  where  no  permanent  injury 
results,  is  excessive. 

Appeal  from  circuit  court,  Etowab  county; 
John  A.  Bllbro,  Judge. 


t  Rehearing  denied. 
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Action  by  Telly  Jobn  Bnrgeaa  against  the 
Alabama  Great  Sontbern  Railroad  Company 
for  damages  for  personal  Injuries.  There 
was  a  judgment  for  plaintiff,  and  defendant 
appeals.    Beversed. 

The  cause  was  tried  upon  the  second  and 
seventh  counts  of  the  complaint  The  second 
count  charges  that  the  defendant  "wantonly 
and  intentionally,  through  its  agents  or  serv- 
ants, drove  and  propelled  Its  engine  and  train 
upon  and  against  plaintlfF,  In  said  county,  who 
was  then  and  there  a  minor,  between  seven 
and  eight  years  of  age,  linocking  him  down 
and  fracturing  his  skull,  and  otherwise 
wounding  and  injuring  him,  to  his  great  dam- 
age, as  aforesaid."  The  seventh  count  was 
identical  with  the  second,  with  the  exception 
that  it  alleged  that  the  defendant  "wUlfully. 
wantonly,  and  intentionally,  through  its 
agents  or  servants,  drove,"  etc.  It  was  shown 
upon  the  trial  of  the  cause  that  the  plaintiff 
was  injured  by  being  struck  by  the  engine 
connected  with  one  of  the  defendant's  trains. 
Two  practicing  physicians  testified  that 
there  was  a  scalp  wound  of  about  three 
inches  on  the  left  side  of  the  plaintiff's  head, 
and  that  the  outer  plate  of  the  plaintiff's 
skull  was  fractured  2%  inches,  and  that  there 
was  a  slight  depression  in  the  head,  as  the 
result  of  the  injury.  These  witnesses  fur- 
ther testified  that  plaintiff  was  rendered  un- 
conscious by  the  blow,  and  remained  so  about 
two  days;  that  there  was  a  temporary  loss 
of  speech;  that  the  chances  were  nine  to  one 
that  there  would  be  no  permanent  injury  re- 
sulting from  the  wounds.  The  evidence  for 
the  plaintiff  tended  to  show  that  the  accident 
occurred  at  4  o'clock  in  the  afternoon,  and 
that  it  was  a  clear,  bright  afternoon;  that 
the  track  where  the  accident  occurred  was 
straight  for  some  2  miles  from  the  place 
where  the  injury  was  inflicted,  towards  the 
south,  from  which  direction  the  train  was 
coming;  that  for  about  400  yards  from  the 
south,  to  the  trestle  where  the  plaintiff  was 
Injnred,  the  plaintiff  could  have  been  seen  by 
the  engineer,  and  was  seen  by  the  engineer. 
The  evidence  for  the  defendant  tended  to 
show  that  when  about  400  yards  from  the 
trestle,  wh^re  the  plaintiff  was  injured,  the 
engineer  saw  an  object  on  the  track,  but  could 
not  distinguish  what  it  was;  that  be  did  not 
discover  that  It  wasachild  on  the  track  until  he 
was  within  60  yards  of  the  plaintiff;  that,  im- 
mediately upon  discovering  that  the  object  on 
the  track  was  a  child,  he  gave  the  signal 
alarm,  reversed  his  engine,  put  on  the  brakes, 
and  did  everything  in  his  power  to  avert  the 
accident,  but  that  it  was  impossible  to  stop 
the  train  until  after  the  plaintiff  had  been 
stmck.  The  defendant's  testimony  further 
tended  to  show  that  when  a  train  is  going  at 
the  rate  of  35  miles  or  40  miles  an  hour,  as 
the  defendant's  train  was  at  the  time  in  ques- 
tion, such  train  could  not  stop  within  about 
200  yards.  During  the  examination  of  L.  F. 
Burgess,  the  father  of  the  child,  and  after  be 
bad  testified  to  bis  having  lived  within  a 


short  distance  from,  and  in  full  view  of,  tbe 
track  where  the  accident  occurred,  and  that 
be  bad  seen  passenger  trains  running  on  that 
railroad  frequently  at  the  rate  of  35  or  40 
miles  an  hour,  plaintiff  asked  the  wHness  the 
following  question:  "Have  you  ever  seen 
that  train,  running  on  schedule  time,  stop 
there  on  that  grade?"  The  defendant  object- 
ed to  this  question  on  the  ground  that  it  call- 
ed for  immaterial,  Irrelevant,  and  Incompe- 
tent testimony.  The  court  overruled  the  de- 
fendant's objection,  and  the  defendant  duly 
excepted.  The  witness  answered  that  he  had 
seen  the  train  that  goes  along  the  road  at  the 
same  time  of  the  afternoon  as  the  one  which 
injured  the  plaintiff  stop  on  that  grade  when 
the  road  was  In  the  same  condition  as  at  the 
time  of  the  injury.  The  defendant  objected 
to  this  answer  on  the  ground  that  it  was  im- 
material, irrelevant,  and  Incompetent  evi- 
dence, and  upon  the  ground  that  the  condi- 
tions were  not  shown  to  have  been  the  same, 
that  the  engine  was  not  shown  to  have  lieen 
in  the  same  condition  as  at  the  time  of  the 
accident,  and  that  the  speed  of  the  train  was 
not  shown  to  have  been  the  same  as  at  the 
time  of  the  accident  The  court  overruled  the 
objection,  and  the  defendant  duly  excepted. 
The  witness  then  testified  that  be  was  a 
farmer,  had  never  ridden  on  the  train  but  a 
few  times  in  his  life,  had  never  ridden  on  an 
engine,  and  had  no  experience  as  an  engineer. 
The  witness  was  then  asked  the  following 
question:  "Within  what  distance  can  a  pas- 
senger train,  running  on  regular  schedule,  go- 
ing north,  be  stopped  at  that  place,  as  the 
road  was  at  that  time?"  The  defendant  ob- 
jected to  this  question  on  the  grounds  that  it 
called  for  the  conclusion  of  the  witness,  and 
the  witness  was  not  shown  to  have  been  an 
expert  and  that  it  called  for  irrelevant  im- 
material, and  incompetent  testimony;  that  it 
was  not  shown  that  the  conditions  were  the 
same,  or  that  the  rate  of  speed  at  which  the 
train  was  running  was  the  same,  as  at  the 
time  of  the  accident  The  court  overruled 
the  objection,  and  the  defendant  duly  except- 
ed. The  witness  answered  that  a  train  could 
be  stopped  in  about  200  yards.  The  defend- 
ant moved  to  exclude  this  answer  of  the  wit- 
ness upon  the  same  grounds  as  the  objection 
to  the  question  was  based.  The  coiurt  over- 
ruled this  objection,  and  the  defendant  duly 
excepted.  The  bill  of  exceptions  recites  that 
the  plaintiff  "asked  Ihe  court  to  be  allowed  to 
withdraw  questions  1  and  2  propounded  to 
li.  F.  Burgess  by  plaintiff  on  direct  examina/- 
tion,  and  the  answers  to  said  questions. 
(Said  questions  and  answers  were  in  reference 
to  witness  having  seen  train  stopped  on  that 
grade,  and  as  to  distance  within  which  train 
could  be  stopped.)  The  court  allowed  the 
plaintiff  to  withdraw  the  testimony,  and  stat- 
ed to  the  Juty  that  there  was  no  evidence  be- 
fore them  on  the  subject  of  distance  within 
which  train  could  be  stopped,  except  the  evi- 
dence of  defendant;  and  to  Ibis  statement  of 
the  court  to  the  Jury  defendant  objected  and 


Digitized  by 


Google 


Ala.) 


ALABAMA  G.  S.  B.  GO.  T.  BUBGESS. 


258 


excepted.  Counsel  for  the  defendant  stated 
in  open  court  that  he  did  not  consent  to  the 
course  taken  by  counsel  for  the  plaintiff,  and 
protested  that  the  introduction  of  the  testi- 
mony bad  -wwked  injury  to  the  defendant, 
which  could  not  be  healed  by  withdrawing 
it;  and  counsel  for  the  defendant  stated  to 
the  court  that  he  still  insisted  upon  an  excep- 
tion to  the  action  of  the  court  in  admitting 
the  testimony." 

The  defendant  separatdy  excepted  to  the 
foUowlng  porticms  of  the  court's  general 
charge  to  the  Jury:  "To  both  these  counts  (2 
and  7)  the  defendant  pleads  that  it  is  not 
guilty  of  the  wrongs  complained  of.  So, 
therefore,  gentlemen,  I  diarge  you,  if  yon  be- 
Ileve  from  the  evidence  that  the  defendant 
was  propelling  an  engine,  with  cars,  along  its 
track,  and  that  the  defendant  saw  that  the 
plaintiff  was  in  danger  of  injury  by  said  en- 
gine, and  tliat  defendant,  after  dlscoyerlng 
plaintiff's  peril,  conscloudy  faHed  at  the  time 
to  use  the  means  at  hand,  which  the  circum- 
stances reasonably  required,  to  avert  the  in- 
Jury,  and  that  in  consequence  of  such  failure 
the  engine  was  driven  against  the  plaintiff, 
and  injured  him,  then  the  plaintiff  is  entitled 
to  recover,  under  the  second  or  seventh 
counts  of  his  complaint,  such  damages  as  yon 
see  proper  to  assess,  not  exceeding  the  amount 
claimed  in  either  count" 

At  the  request  of  the  plaintiff  the  court  gave 
to  the  Jury  the  following  written  charges^ 
"(1)  The  court  charges  the  Jury  that  the  im- 
possibility of  deflnlt6ly  measuring  the  dam- 
ages, by  a  money  standard,  where  pain  is 
claimed  as  an  element  of  damages,  is  no 
ground  for  denying  pecuniary  relief,  if  the 
Jury  beUeve  plaintiff  is  entitled  to  recover  in 
this  case.  (2)  In  order  for  the  plaintiff  to  re- 
cover in  this  case,  it  is  not  necessary  that  the 
Jury  should  find  that  the  engineer  intended 
to  Injure  plalntlfl,  if  the  case  la  made  out  in 
an  other  respects.  (3)  The  court  charges  the 
jury  that  If  they  are  reasonably  satisfied  from 
the  evidence  that  the  engineer  saw  the  child 
(plaintiff)  on  the  track,  and  saw  that  he  was 
in  peril,  in  time  to  avoid  Injuring  him  by  the 
exercise  of  reasonable  diligence,  and  they  fur- 
ther find  from  the  evidence  that  the  engineer 
consclonriy  failed  to  exercise  such  reasonable 
diligence  to  avoid  injury  to  plaintiff,  and  the 
child  was  injured  In  consequence  of  such  fail- 
ure, then  such  failure  would  be  wanton  neg- 
ligence; and  the  plaintiff  would  be  entitled  to 
recover  in  this  case,  not  exceeding  twenty-flve 
dionsand  dollars,  if  the  case  Is  made  out  in  all 
otber  respects.  (4)  The  court  charges  the  Ju- 
ry that  what  la  meant  in  this  case  by  'wan- 
turn  negligence'  is  the  conscious  failure  on  the 
part  of  defendant  to  use  reasonable  care,  un- 
der the  circumstances,  to  avoid  the  Injury,  aft- 
er dlscov«ing  the  danger  of  the  child,  if  they 
find  there  was  such  failure,  and  injury  result- 
ed therefrom.  (6)  The  court  charges  the  Jury 
that  although  the  plaintiff,  ItHj  Burgess,  was 
lilmself  negligent,  or  at  an  Improper  place, 
wbeD  be  was  itriiCk  by  the  train,  yet  U  the 


engineer  saw  the  plaintiff's  peril  in  time  to 
atop  the  train,  and  could  have  stopped  it,  by 
the  use  of  reasonable  care,  before  plaintiff 
was  struck,  and  consciously  failed  to  do  so, 
and  plaintiff  was  struck  by  the  train  and  in- 
jured, the  defendant  would  be  liable;  and  the 
Jury  should  find  for  the  plaintiff  such  dam- 
ages as  they  think  he  is  ^titled  to  recover, 
not  exceeding  the  sum  claimed  in  the  com- 
plaint" To  the  giving  of  each  of  these  char- 
ges the  defendant  separately  excepted,  and  al- 
so separately  excepted  to  the  court's  refusal 
to  give  each  of  the  foUowlng  charges  request- 
ed by  it:  "(6)  The  court  charges  the  Jury 
that,  if  they  believe  all  the  evidence  In  this 
case,  they  must  find  a  verdict  for  the  defend- 
ant on  the  seventh  count  of  the  complaint 

(7)  The  court  charges  the  Jury  that  If  they 
find  from  the  evidence  that  if  plaintiff  volun- 
tarily went  on  the  track,  and  was  injured 
while  on  the  track,  and  that  the  plaintiff  had 
sufficient  capacity  to  know  that  the  track 
was  a  dang»ous  place,  and  also  to  know  that 
the  way  to  escape  from  the  danger  was  to 
keep  off  the  track,  then  they  should  find  a 
verdict  for  the  defendant,  unless  the  evidence 
satisfies  them  that  the  engineer  wlllfuUy,  wan- 
tonly, or  intentionally  Injured  the  plaintiff. 

(8)  The  court  charges  the  Jury  that  If  they 
believe  all  the  evidence,  they  should  find  a 
verdict  for  the  defendant.  (9)  The  court  char- 
ges the  Jury  that.  If  they  believe  all  the  evi- 
dence, they  should  find  a  verdict  for  the  de- 
fendant on  the  second  count  of  plaintiff's  com- 
plaint (10)  The  court  charges  the  Jury  that 
if  they  believe  all  the  evidence,  they  should 
find  a  verdict  for  the  defendant  on  the  counts 
of  plalntifTs  complaint  which  charge  willful, 
wanton,  or  intentional  negligence." 

The  Jury  returned  a  verdict  in  favor  of  the 
plaintiff,  assessing  his  damages  at  $7,000. 
Thereupon  the  defendant  moved  the  court  to 
set  aside  the  verdict  of  the  Jury,  upon  the 
ground,  among  others,  that  the  verdict  was 
excessive  and  contrary  to  the 'evidence.  Up- 
on proceeding  to  hear  and  determine  this  mo- 
tion, the  presiding  Judge  stated  that  in  the 
opinion  of  the  court  the  damages  assessed 
"were  excessive^  and  that  five  thousand  dol- 
lars as  damages  was  sufficient"  The  bill  of 
exceptions  recites  that  thereupon  the  plaintiff, 
"In  open  court,  remitted  two  thousand  dollars 
of  the  damages  assessed  by  the  Jury,  and 
thereupon  the  court  made  the  following  order 
in  said  cause:  'On  this  the  20th  day  of  No- 
vember, 1887,  come  the  parties  by  attorneys, 
and  the  defendant  (movant)  moves  the  court 
to  set  aside  the  verdict  of  the  Jury  in  this  case, 
and  the  Judgment  rendered  thereon,  and  grant 
a  new  trial  of  the  cause,  upon  the  grounds 
specifically  set  forth  in  said  motion,  which 
said  motion  Is  in  writing,  and  spread  upon  the 
motion  docket  of  this  court;  and  the  plaintiff 
now,  in  open  court  remitting  |2,000  of  the 
damages  assessed  by  the  Jury,  upon  due  con- 
sideration it  is  ordered  and  adjudged  by  the 
court  that  said  motion  be,  and  the  same  is 
hereby,  overruled.' "     To  the  rendition  of  this 
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Judgment  overrnUng  said  motion  the  defend- 
ant duly  excepted.  Tbe  defendant  appeals, 
and  assigns  as  error  tbe  several  rulings  of  tbe 
trial  court  to  wMcb  exceptions  were  reserved. 

Amoa  E.  Goodhue,  for  appellant  Dortch 
&  Martin,  for  appellee. 

McCLEIxLAN,  J.  The  witness  L.  P.  Bur- 
gess was  not  shown  to  know  anything  about 
tbe  time  or  distance  within  which  a  train 
could  be  stopped  under  any  circumstances  or 
conditions.  He  should  not,  therefore,  have 
been  allowed  to  give  lUs  opinion  that  defend- 
ant's train  could  have  been  stopped  on  the 
occasion  of  the  injury  within  a  distance  of 
200  yards.  The  error  of  receiving  this  testi- 
mony was,  however,  cured  by  its  subsequent 
exclusion.  And  the  court's  right  and  power 
to  thus  correct  itsdf  cannot  l>e  defeated  of 
exercise  by  the  fact  that  the  defendant  was 
forced,  hi  view  of  tlis  testimony  being  im- 
properly before  the  Jury  at  one  time,  to  intro- 
duce evidence  which  put  it  at  a  disadvantage 
after  this  was  withdrawn.  The  defendant. 
It  may  be,  was  entitled  to  protection  against 
such  a  result,  through  a  request  to  be  allowed 
to  withdraw  the  evidence  It  bad  lieen  thus 
forced  to  offer;  but  the  court  was  not  boimd 
to  persist  in  the  error  it  had  committed. 

The  case  made  by  one  tendency  of  the  evi- 
dence is  this:  A  child  between  seven  and 
eight  years  of  age  was  upon  defendant's 
trade.  A  train  was  approaching  at  the  speed 
of  35  or  40  miles  an  hour.  When  400  yards 
from  the  child,  the  «igineer  discovered  It  in 
its  perilous  condition.  With  due  care  and  dil- 
igence (1.  e.  by  the  use  of  the  means  at  his 
command),  he  could  have  stopped  the  train 
within  200  yards,  and  thus  have  avoided  the 
injury  to  the  child.  Knowing  this,  he  never- 
theless failed  to  so  stop  his  train.  If  he  c(»i- 
sdously  failed  to  exercise  the  care  it  was  his 
duty  to  exercise  under  the  circumstances;  if, 
having  in  mind  what  to  do  in  order  to  save 
the  cliild,  and  having  In  liand  the  means  to 
that  end,  be  failed  to  use  those  means,— this 
cannot  be  less  than  a  conscious  failure  of  ob- 
vious duty  in  view  of  probable  disastrous  con- 
sequences; and  such  failure  of  such  duty, 
with  the  probable  consequences  standing  out 
before  him,  is  at  the  least  wanton  and  reck- 
less disregard  of  the  child's  safety,  for  which 
tbe  defendant  would  be  liable,  though  the 
child's  own  neg^gence  may  have  contributed 
to  the  result  We  nnderstand  tliat  part  of  tbe 
court's  general  charge  to  which  an  exception 
was  reserved,  and  charges  2,  4,  and  6  given 
at  plaintiff's  request  to  so  state  the  law;  and 
the  court  did  not  err  In  any  of  these  instruc- 
tions.  Of  course,  an  Intent  to  injure  on  the 
part  of  defendant's  employes  Is  not  essential 
to  liability,  notwithstanding  contributory  neg- 
ligence. It  is  enough  if  they  exhibit  such 
wantonness  and  recklessness  as  to  probable 
consequences  as  implies  a  wiUIngneas  to  Inflict 
injury,  or  an  indifference  as  to  whetherinjury 
is  inflicted,  though  they  may  not  have  any 


such  affirmative  purpose.  Ohaige  2  correctly 
asserts  this  last  proposition,  when  referred 
to  the  evidence,  in  that  it  affirms  that  an  in- 
tent on  the  part  of  the  engineer  to  Injure  the 
plaintiff  was  not  essential  to  recovery.  In 
the  case  of  Railroad  C!o.  v.  Burgess,  22  South. 
813,  a  charge  (there  numbered  7)  much  like 
charge  No.  5  given  for  ttie  plaintiff  in  this 
case  was  criticised  and  condemned.  It  was 
atf  follows:  "That  all  that  is  meant  In  this 
case  by  'wanton,  willful,  pr  intentional  neg- 
ligence' is  the  conscious  failure  on. the  part 
of  the  defendant  to  use  reasonable  care,  under 
the  circumstances,  to  avoid  the  injury,  after 
diqpoverlng  the  danger  ot  the  child,  if  tbe 
jury  And  from  tbe  evidence  there  was  such 
failure,  and  the  injury  resulted  therefrom." 
The  ground  of  the  criticism  was  that  the 
charge  did  not  hypothesize  a  consciousness 
on  the  part  of  the  defendant  tliat  the  injury 
would  probably  rr^ult  from  the  conscious  :^- 
ure  to  use  the  means  at  hand  to  avoid  it. 
We  now  tliink  that  this  criticism  was  ill 
founded.  The  charge  does  hypothesize  that 
the  danger  in  which  the  child  was  had  been 
discovered  by  the  defendant's  employes,  and 
was  Icnown  to  them;  it  does  hypothesize  that 
there  were  means  at  hand,  known  to  the  em- 
ployes, to  avoid  the  Injury  which  was  immi- 
nent; and  it  does  hypothesize  that  they  con- 
sciously failed  to  use  these  means,  and  that 
in  consequoice  thereof  the  injury  was  in- 
flicted. It  was  not  a  mere  negligent  inad- 
vertent unintentional  failure  to  use  the  means 
at  hand,  of  which  willfulnesB  and  wanton- 
ness cannot  be  affirmed,  even  though'  they 
knew  the  danger;  but  it  was  a  conscious  omis- 
sion to  use  a  known  means  to  a  known  end, 
after  having  discovered,  and  therefore  at  the 
time  Imowing,  the  peril  to  be  averted  by  such 
use.  We  now  think  it  cannot  I>e  fairly  said 
but  that  on  the  facts  hypothesized  in  that 
charge,  the  defendant's  empIoySs  were  con- 
scious that  their  omission  to  act  would  likely 
result  in  the  injury  complained  of.  COLE- 
MAN, J.,  adheres  to  the  views  on  this  point 
he  expressed  in  the  case  Just  cited,— that  said 
charge,  on  account  of  its  phraseology,  wad 
misleading. 

It  Is  sufficient  to  say  in  condemnation  of 
charge  7,  refused  to  defendant  that  it  exacts 
too  high  a  degree  of  proof.  It  was  not  on  the 
plaintiff  to  satisfy  the  Jury  absolutely  of 
wantonness,  willfulness,  or  intentional  wrong 
on  the  part  of  defendant's  employes,  but  only 
to  reasonably  satisfy  them.  Torrey  t.  'Bur- 
ney,  113  Ala.  496,  21  South.  348. 

Where,  as  in  this  case,  the  recovery  must 
be  rested  upon  the  wanton  or  willful  miscon- 
duct of  the  defendant's  employes,  and  tlic 
damages  may  be  punitive  as  well  as  compen- 
satory in  character,  and  where,  as  here,  com- 
pensatory damages  are  claimed  for  pbyalc-al 
and  mental  pain  and  suffering,  the  court  does 
not  err  in  instructing  tbe  Jury  that  if  tlie 
plaintiff  is  entitled  to  recover  at  all,  they  may 
award  him  such  damages  as  they  see  propar 
to  assess,  not  in  excess  of  the  amount  ctaln\ 
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ed  In  the  complaint.  Sneh  a  charge,  In  truth 
and  In  tact,  refers  the  assessment  to  the 
aoond  diacretion  of  the  Jury.  If  it  be  sup- 
posed or  feared  that  the  Jnry  might  not  so  un- 
derstand It,  or  might  by  It  be  misled  to  an 
unbridled  and  capricious  assessment,  an  ex- 
planatory instruction  Should  be  requested. 
BaOroad  Go.  v.  BaUey.  U2  Ala.  167,  20  South. 
313;  BaUroad  Co.  v.  Mallette^  92  Ala.  200,  9 
South.  863.  And  when,  to  the  consideration 
that  physical  and  mental  pain  and  sufl»lng 
were  to  be  compensated  for  In  this  case,  and 
that  accurate  measurement  of  such  compensii^ 
tion  is  not  practicable,  Is  added  the  conslderar 
tion  that  exemplary  and  punitive  damages 
were  within  the  sound  discretion  of  the  Jnry 
In  this  case,  we  do  not  see  our  way  to  the 
conclusion  that  the  assessment  of  $7,000  was 
excessive.  Whether,  ooncedin^r  that  assess- 
ment to  have  been  excessive,  and  $5,000  not 
to  be  excessive,  the  trial  court  shoirid  have  set 
the  verdict  aside,  instead  of  requiring  plain- 
tiff to  remit  $2,00u  as  a  condition  to  overrul- 
ing the  motion  to  vacate  the  verdict,  we  need 
not  dedde.  It  is,  thewfore,  the  writer's  opin- 
ion that  the  assessment  of  $7,000  was  not  ex- 
cessive, and,  of  coarse,  that  the  reduced  ver- 
dict was  not  excessive,  and  should  be  allow- 
ed to  stand.  ▲  majority  of  the  court,  how- 
ever, holds  that  the  reduced  Verdict  was  ex- 
cessive, and  that  the  trial  'court  should  have 
granted  a  ne^  trial  on  that  ground.  For  this 
error  the  Judgment  must  be  reversed.  The 
cause  Is  remanded.    Reversed  and  remanded. 


(11*  Ala.  1) 

•  MARTIN  V.  ffTATBl. 
(Supreme  Court  of  Alabama.    Nov.  9,  180&) 

CUMIIIAI.  I,AW— IKFBACUUENT  OT  WITHES8BS— 

HOIUCIDK— INSANrrY— INSTBUOTIOHS— 

MADSLAUOHTXa. 

1.  A  witness  who,  for  the  purpose  of  im- 
peachment, has  been  asked  whether  he  did 
not  make  certain  contradictory  statements  to  a 
certain  person,  which  he  denies,  cannot  be  per- 
mitted to  state  what  he  did  say  to  him  where 
accused  was  net  present,  until  the  Introdnc- 
tion  of  evidence  that  he  did  make  the  state- 
ments inquired  about. 

2.  In  an  instruction  on  murder  in  the  first 
degree,  the  term  "formed  design"  does  not  em- 
body Uie  willfulness,  deliberation,  malice,  and 
premeditation  hecessary  to  constitute  the 
crime. 

3.  Accused  has  the  burden  of  showing  his  in- 
sanity at  the  time  of  the  homicide  by  a  pre- 
ponderance of  the  evidence,  and  evidence  which 
merely  raises  a  reasonable  doubt  as  to  his  san- 
ity is  insufSdent. 

4.  One  who,  without  malice,  kills  another  in 
a  heat  of  passion,  suddenly  aroused,  is  guilty 
ct  manslaughter. 

Coleman,  J.,  Assenting. 

AK>eal  from  city  court  of  Gadsden;  John 
H.  Disque,  Judge. 

Frank  Martin  was  convicted  of  murder,  and 
be  appeals.    Beversed. 

The  appellant  was  indicted  and  tried  for 
tbe  murder  of  William  Alexander,  was  con- 
▼Icted  of  murder  in  the  first  degree,  and  sen- 


tenced to  the  penitentiary  for  life.  The  de- 
fendant pleaded  not  guilty,  and  not  guilty  by 
reason  of  Insanity.  The  evidence  for  the  state 
tended  to  show  that  the  defendant  and  the 
deceased  had  a  quarrel  about  a  monkey 
wrench;  that  the  deceased  was  seen  running 
with  the  monkey  wrench  in  his  hand,  and  the 
defendant  running  after  him.  holding  an  ax 
in  his  hand;  that,  after  running  about  76 
steps,  the  deceased  turned  to  the  left,  and, 
as  he  did  so,  the  defendant  struck  him  with 
the  ax,  and  the  deceased  fell  on  his  knees; 
that,  as  the  defendant  struck  the  deceased  a 
second  blow,  he  (the  deceased)  struck  the  de- 
fendant in  the  head  with  the  monkey  wrench; 
that  the  defendant  then  struck  the  deceased 
in  the  head  with  the  ax,  knocking  him  to  the 
ground,  and  then  hit  him  four  times  after  he 
hod  fallen,  from  the  effects  of  which  the  de- 
ceased died  where  he  fell.  The  testimony  in- 
troduced in  behalf  of  the  defendant  was  di- 
rected to  the  establishment  of  the  plea  of  in- 
sanity. A  physician  examined  on  behalf  of 
the  defendant  testified  that  he  was  weak- 
minded  and  of  weak  intellect,  but  that,  in  his 
opinion,  the  defendant  was  capable  of  doing 
business,  and  knew  right  from  wrong.  There 
were  several  witnesses  Introduced  in  behalf 
of  the  defendant,  who  testified  as  to  his  hav- 
ing been  weak-minded.  The  mother,  father, 
and  sister  of  the  defendant  testified  that  he 
was  given  to  having  spells  once  a  month,  at 
which  time  he  was-  unable  to  distinguish  be- 
tween right  and  wrong.  There  was  also  evi- 
dence on  behalf  of  the  defendant  to  the  ef- 
fect that;  when  the  defendant's  passions  were 
aroused,  he  seemed  to  lose  his  mind  entirely. 
The  state,  in  rebuttal,  introduced  evidence 
tending  to  show  that  the  defendant  was  ca- 
pable of  distinguishing  between  right  and 
wrong,  and  was  employed  at  different  times 
as  other  men,  and  acted  as  other  men  did. 
During  the  examination  of  John  Hlgglna,  one 
of  the  state's  witnesses,  and  after  he  had  tes- 
tified to  the  circumstances  of  the  killing,  he 
was  asked  by  the  defendant  the  following 
qnesttoo:  "Didn't  you.  In  the  presence  of  the 
Woodards,  at  the  engine,  after  the  killing, 
tell  A  L.  Martin,  the  father  of  the  defend- 
ant, that  Alexander  struck  at  the  defendant 
twice  before  the  defendant  struck  at  deceas- 
ed?' The  witness  answered  th^t  he  did  not 
tell  him  that  Upon  the  redirect  examination 
of  this  witness,  he  was  asked  by  the  state  the 
following  question:  "Did  you  have  any  con- 
versation at  the  place  and  time  asked  about 
by  the  defendant?'  Upon  the  witness  an- 
swering that  he  did,  the  state  then  asked  him 
to  tell  what  he  did  say  about  the  number  of 
licks.  The  defendant  objected  to  this  ques- 
tion asked  the  witness  by  the  state,  on  the 
grounds  that  It  was  Illegal,  Irrelevant,  and  in- 
competent, and  because  it  was  hearsay,  and 
the  conversation  did  not  take  place  In  the 
presence  of  the  defendant  The  court  over- 
ruled the  objection,  and  the  defendant  then 
and  there  duly  excepted.  The  portions  of  the 
court's  oral  charge  to  which  exceptions  were 
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reserrcd  are  saffldently  stated  In  the  opinion. 
The  defendant  requested  the  court  to  give 
to  the  jury,  among  others,  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  asked: 
(1)  "The  court  charges  the  Jury  that,  in  order 
to  sustain  the  defense  of  Insanity,  It  Is  not 
necessary  that  the  Insanity  of  the  accused  be 
established  by  a  preponderance  of  the  evi- 
dence; but  If,  from  ail  the  evidence,  the  Jury 
entertain  a  reasonable  doubt  as  to  the  sanity 
of  the  accused,  they  should  find  him  not 
guilty  under  his  plea  of  insanity."  (2)  "The 
court  charges  the  Jury  that,  while  the  law 
presumes  every  man  to  be  sane  and  responsi- 
ble for  his  acts  until  the  contrary  appears 
from  the  evidence,  still.  If  there  is  evidence 
In  the  case  tending  to  rebut  this  presumption 
sufficient  to  raise  a  reasonable  doubt  upon  the 
issues  of  sanity,  then  the  Jury  should  give 
the  defendant  the  benefit  of  the  doubt,  and 
And  him  not  guilty  under  his  plea  of  In- 
sanity." (3)  "The  court  charges  the  Jury  that 
If  they  reasonably  believe  from  all  the  evi- 
dence in  this  case  that  the  deceased  struck 
the  first  blow,  and  the  defendant,  by  reason 
of  the  lick  on  the  head  and  his  weak  intellect, 
was  unable. to  control  his  actions  at  the  time 
the  fatal  blow  was  struck,  then  they  must 
find  the  defendant  not  guilty  under  his  plea 
of  Insanity."  (4)  "The  court  charges  the  Jury 
that  the  existence  or  nonexistence  of  sanity 
is  a  question  for  the  Jury,  to  be  determined 
from  all  the  evidence  In  the  case;  and,  if  the 
Jury  have  a  reasonable  doubt  as  to  whether 
the  defendant  was  insane  when  he  struck  the 
fatal  blow,  then  they  should  find  him  not 
guilty  under  his  plea  of  insanity."  (7)  "The 
court  charges  the  Jury  that  if  the  killing  was 
the  result  c^  a  blow  by  the  deceased,  which, 
by  reason  of  the  weak  Intellect  of  the  defend- 
ant and  the  violence  of  the  blow  received  by 
the  defendant,  rendered  him  Incapable  of  con- 
trolling his  actions,  they  should  find  him  not 
guilty  under  his  plea  of  Insanity."  (8)  "The 
court  charges  the  Jury  that,  when  insanity  is 
set  ap  as  a  defense  In  a  criminal  case,  the 
burden  of  proof  is  not  on  the  defendant  to 
establish  his  Insanity  by  a  preponderance  of 
the  evidence;  but,  if  ail  the  evidence  raises 
In  the  minds  of  the  Jury  a.  reasonable  doubt 
as  to  whether  or  not  the  defendant  was  in- 
sane when  he  struck  the  fatal  blow,  they 
should  find  him  not  guilty  under  his  idea  of 
Insanity."  (9)  "The  court  charges  the  Jury 
that,  when  the  plea  of  Insanity  is  Interposed 
in  a  criminal  case,  the  burden  of  proof  Is  on 
the  state  to  show  to  the  satisfaction  of  the 
Jury  that  the  defendant  was  sane  at  the  time 
of  the  commission  of  the  crime  charged;  and 
if,  from  the  whole  evidence,  they  have  a  rea- 
sonable doubt  as  to  the  sanity  of  the  defend- 
ant at  the  time  of  the  conunisslon  of  the  al- 
leged crime,  they  must  find  him  not  guilty  by 
reason  of  insanity."  (10)  "The  court  char- 
ges the  Jury  that  if  they  have  a  reasonable 
doubt,  from  all  the  evidence,  whether  the  de- 
fendant had  the  capacity  to  dlstingiuiBh  l>e- 


tween  right  and  wrong  as  to  the  particular 
act  or  Inability  to  refrain  from  doing  the  act, 
there  Is  no  legal  responsibility;  and,  unless 
the  Jury  are  so  satisfied  beyond  a  reasonable 
doubt,  they  should  find  the  defendant  not 
guilty  by  reason  of  insanity."  (11)  "The 
court  charges  the  Jury  ttiat,  if  the  evidence 
as  to  hlB  Insanity  raises  a  reasonable  doubt 
in  the  minds  of  the  Jury,  they  must  give  the 
defendant  the  benefit  of  that  doubt,  and  find 
him  not  guilty  under  his  plea  of  insanity." 
(12)  "The  court  charges  the  Jury  that  unless 
they  are  satisfied  beyond  a  reasonable  doubt, 
from  all  the  evidence,  that  the  defendant  was 
sane  at  the  time  of  the  conunisslon  of  the  al- 
leged offense,  th^  must  find  him  not  guilty 
under  his  plea  of  insanity."  (13)  "The  court 
charges  the  Jury  that,  to  warrant  a  conviction 
in  this  case,  it  is  incumbent  on  the  state  to  es- 
tablish, by  evidence  to  the  satisfaction  of  the 
Jury,  beyond  a  reasonable  doubt,  the  existence 
of  every  element  necessary  to  constitute  the 
offense  alleged;  and  if  the  Jury,  after  a  careful 
and  impartial  examination  of  all  the  evidence 
in  the  case,  entertain  a  reasonable  doubt  of  the 
defendant's  sanity,  they  should  give  him  the 
benefit  of  the  doubt,  and  find  him  not  gufity  un- 
der his  idea  of  insanity."  (14)  'TThe  court  char- 
ges the  Jury  that,  if  they  believe  from  all  the 
evidence  that  the  defendant  was  moved  to  ac- 
tion by  reason  of  the  blow  and  insane  impulse 
by  reason  of  his  weak  Intellect  which  controlled 
his  will,  then  the  Jury  should  find  him  not 
guilty  under  his  plea  of  insanity."  (16)  "The 
court  charges  the  Jury  that  it  is  the  law  in 
this  state  that  if  there  be  either  incapacity 
to  distinguish  between  right  and  wrong  as  to 
the  particular  act,  or  Inability  to  refrain  from 
doing  the  act,  there  Is  no  legal  responsibility; 
and  the  Jury  should,  If  they  have  a  reasonable 
doubt  as  to  whether  the  defendant  had  the 
capacity  or  the  ability  to  refrain  from  doing 
of  the  act,  find  the  defendant  not  guilty  un- 
der his  plea  of  insanity."  (18)  "The  court 
cliarges  the  Jury  that  mental  capacity  to 
commit  an  offense  is  as  much  an  ingredient 
of  the  offense  charged  as  the  doing  of  the  act 
itself.  If  the  Jury  has  a  reasonable  doubt, 
from  all  the  evidence,  as  to  whether  the  de- 
fendant, by  reason  of  his  weak  intellect,  was 
incapable  of  knowing  the  consequences  of  his 
act,  then  the  Jury  should  find  him  not  guilty 
under  his  plea  of  insanity."  (20)  "The  court 
charges  the  Jury  that,  if  the  killing  was  the 
consequence  of  passion  suddenly  aroused  by  a 
blow  given,  th^  cannot  convict  the  defend- 
ant of  murder."  (21)  "The  court  charges  tiie 
Jury  that  if  the  killing  was  the  result  of  a 
sudden  blow  which  aroused  the  defendant  to 
sudden  action,  or  if  they  have  a  reasonable 
doubt  as  to  whether  the  killing  was  a  result 
of  passion  suddenly  aroused  by  a  blow  from 
the  deceased,  they  cannot  find  this  defendant 
guUty  of  murder."  (28)  "The  court  charges  the 
Jury  that  they  must  be  satisfied  beyond  a  rea- 
scHiable  doubt  that  the  killing  was  willful,  de- 
liberate, malicious,  and  premeditated,  and  that. 
If  either  one  of  these  are  not  proven  beyond  & 
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reasonable  doubt,  then  the  Jury  cannot  con- 
vict tbe  defendant  of  murder  In  the  first  de- 
gree." (34)  "The  conrt  charges  the  Jury  that 
there  Is  no  possible  state  of  facts  from  which 
tbe  law  presumes  the  concurrence  and  co-ex- 
istence of  willful,  deliberate,  malicious,  and 
premeditated  killing;  but  every  one  of  these 
facts  must  be  proven  by  the  state  to  the  satis- 
faction of  the  jury,  beyond  a  reasonable  doubt, 
before  they  can  convict  the  defendant  of  mur- 
der In  tbe  first  degree." 

Motley  &  Short,  for  appellant.  Wm.  O. 
Fltts,  Atty.  Gen.,  for  tbe  State. 

HEAD,  J.  The  testimony  of  state  witness 
Higglns  of  the  conversation  had  between  him 
and  the  defendant's  father  was  hearsay,  and 
ooght  to  have  been  rejected.  The  previous  ef- 
fort of  tbe  defendant  to  Impeach  the  witness 
by  asking  him  if  he  did  not,  at  that  time  and 
place,  make  a  particular  statement,  contra- 
dictory of  what  he  had  testified  on  the  &tand, 
and  tbe  sUnple  denial  of  the  witness  that  he 
bad  made  such  a  statement,  not  going  Into  the 
supposed  conversation  at  all,  did  not  author- 
ize tbe  state  to  prove  tbe  statements  really 
made  by  the  witness  In  tbe  conversation: 
The  time  for  the  state  to  consider  What  fur- 
ther right  it  bad  to  bring  out  what  tbe  wit- 
ness had  said  in  the  conversation  was  not  un- 
til the  Introduction  by  the  defendant  of  other 
Impeaching  proof,  showing  that  be  did  make 
the  contradictory  statement  inquired  about 
Having  denied  that  he  made  such  statement, 
he  stood  unlmpeached,  until  by  evidence  intro- 
duced by  the  defendant,  which  the  Jury  be- 
lieved, it  was  shown  that  he  did  make  it 
The  state  could  not  support  the  character  of  Its 
unlmpeached  witness  in  that  way.  The  court 
erred  In  allowing  the  evidence.  1  Oreenl.  Bv. 
§467. 

The  court,  in  Its  oral  instructions  to  the  jury, 
made  this  statement:  "Murder  in  the  first  de- 
gree is  any  willful,  deliberate,  malicious,  and 
premeditated  killing  of  a  human  being.  "Will- 
Cul'  means  governed  by  the  will,  without 
yielding  to  reason.  'Deliberate''  means  form- 
ed with  deliberation,  in  contradistinction  to  a 
sudden,  rash  act  ''Malicious'  peans  with 
fixed  hate,  or  done  with  wicked  intentions,  or 
motives  not  the  result  of  sudden  passion.  'Pre- 
meditated' means  contrived  beforehand  or  de- 
signed previously.  To  bring  the  crime  within 
this  degree  of  homicide,  all  these  qualities 
must  co-exist,  and  they  may  all  be  grouped 
under  the  very  expressive  phrase  'formed  Ae- 
sign.' "  Tbe  defendant  excepted  to  the  words 
"and  they  may  all  be  grouped  under  tbe  very 
expressive  phrase  'formed  design.' "  It  Is 
settled  by  many  decisions  of  this  court  that 
the  Instruction  copied,  omitting  the  part  ex- 
cepted to,  correctly  defines  murder  In  the  first 
d^ree,  under  our  statute;  and  until  some 
recent  rulings  overturning  Mitchell  v.  State, 
60  Ala.  28,  and  other  cases  which  fallowed 
it.  It  was  recognized  that  the  term  "formed 
design"  was  an  embodiment  of  these  several 
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essential  elements;  and  It  waa  for  a  knig  time 
customary  so  to  Inform  the  Jury  In  murder 
trials.  But  the  recent  cases  of  Homsby  v. 
State,  9i  Ala.  65,  10  South.  622,  Domingos 
V.  State.  &1  Ala.  8,  U  South.  190,  Miller  v. 
State,  107  Ala.  40,  19  South.  37.  and  Burton 
y.  State,  107  Ala.  lOS,  18  Sooth.  281,  modi- 
fled  that  rule,  and  held  it  to  be  error  to  tell 
the  Jury  that  "formed  design"  Included  all 
the  elements  of  murder  in  the  first  degree; 
and  such  must  now  be  regarded  as  the  rule 
of  this  court  It  is  probable  the  trial  Judge 
waa  Inadvertent  to  these  later  decisions  at  tbe 
time  the  Instruction  was  given.  As  the  Judg- 
ment must  be  reversed  for  another  error,  we 
will  not  decide  whether  tbe  words  excepted  to 
were  not  so  connected  with  the  preceding  cor- 
rect definition  of  murder  in  the  first  degree  as 
to  come  wltliln  the  discretionary  power  of  this 
court,  conferred  by  the  last  clause  of  section 
4333  of  the  Code  of  189& 
The  court  ruled  correctly  in  its  several  in- 
structions on  the  burden  and  measure  of  proof 
resting  upon  and  required  of  the  defendant  of 
bis  plea  of  Insanity.  The  following  authori- 
ties lay  down  the  rule  prevailing  in  this  state: 
BosweU  V.  State,  63  Ala.  307;  Ford  v.  State, 
71  Ala.  386;  Parsons  v.  State,  81  Ala.  677,  2 
South.  864;  Ounter  v.  State,  83  Ala.  96,  8 
South.  600;  BiaxweU  v.  State,  89  Ala.  160,  7 
South.  824;  Fonville  v.  State,  91  Ala.  39,  8 
South.  688;  Walker  v.  State,  91  Abu  76,  9 
South.  87.  It  is  thus  too  firmly  fixed  to  be 
now  opened  up  as  questionable.  Our  statute 
on  the  subject  is  in  accord  with  the  principle, 
and  cannot  be  said  to  Invade  any  constitu- 
tional right  of  the  defendant  in  imposing  upon 
him  the  burden  of  proving  the  plea  of  in- 
sanity, if,  indeed,  such  would  have  been  its 
effect  had  our  nile  of  decision  been  other- 
wise. 

Homicide  may  be  committed  In  the  heat  of 
passion  suddenly  aroused  by  a  blow,  and  ye< 
be  done  maliciously.  Suddenly  aroused  pas- 
sion and  malice  may  co-ezist  and  both  cause 
the  act  When  that  is  the  case,  the  homicide, 
otherwise  indefensible  murder.  Is  not  reduced 
to  manslaughter  by  reason  of  the  passion. 
Bx  parte  Brown,  66  Ala.  446;  Jackson  v. 
State,  74  Ala.  26;  Prior  v.  State,  77  Ala.  66; 
Hawes  v.  State,  88  Ala.  87,  7  South.  302; 
Reese  v.  State,  90  Ala.  624,  8  South.  818; 
Hornsby  v.  State,  94  Ala.  65,  10  South.  622. 
But  the  charges  touching  the  law  of  man- 
slaughter which  the  court  refused  to  the  de- 
fendant we  think,  excluded  the  existence  of 
malice,  correctly  defined  manslaughter,  and 
ought  to  have  been  given.  For  the  errors 
pointed  out  the  Judgment  is  reversed,  and  the 
cause  remanded.  The  defendant  will  remain 
In  custody  until  discharged  by  due  course  of 
law.    Reversed  and  remanded. 

COLEMAN,  J.  (dlssenUng).  Tbe  doctrine 
of  stare  decisis  should  never  be  applied  in 
criminal  prosecutions,  if  it  Is  dear  that  un- 
der the  former  rule,  persons  may  be  wrong- 
fully   convicted.     This    court    has    departed 
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from  Ite  Conner  mUng  w!tli  i^ard  to  the  de- 
fense of  an  allbl,  also  as  to  the  prima  facie  or 
presumption  of  guilt  arising  from  the  posses- 
sion of  articles  recently  Bt<den,  and,  under 
certain  circnmstances,  the  burden  that  rested 
upon  a  defendant,  accused  of  unlawful  homi- 
cide, to  establish  self-defense.  The  rule  in 
this  state,  and,  so  far  as  the  writer  Is  advised, 
in  every  state  of  the  Union,  la  that,  to  au- 
thorize a  conviction,  the  evldenoe  most  be 
such  as  to  establish  beyond  a  reasonable  doubt 
every  element  which  is  a  necessary  constitu- 
ent of  the  offense;  and  the  further  mle  pre- 
vails that  the  defendant  is  entitled  to  an  ao 
qoittal  If  the  Jury,  after  considering  all  the 
evidence,  have  a  reasonable  doubt  of  the  guilt 
of  the  accused,  arising  out  of  any  part  of  the 
evidence.  No  person  can  commit  an  offense 
who  Is  not  legally  capable  of  committing  a 
crime.  The  act,  whatever  its  results,  cannot 
amount  to  an  offense,  unless  the  person  who 
commits  Qie  act  Is  legally  capable  of  commit- 
ting an  offense.  How,  then,  can  it  be  said 
that  the  Jury  may  legally  convict  if,  after  con- 
sidering all  the  evidence,  they  have  a  rea- 
sonable doubt,  arising  out  of  any  part  of  the 
evidence,  that  the  accused  was  legally  capable 
of  committing  crime?  The  court,  in  its  opin- 
ion, does  not  attempt  to  show  that  the  rule 
declared  is  sound.  It  contents  itself  with  the 
rule  of  "stare  decisis."  If  there  should  be  any 
discrimination,  it  should  be  In  favor  of  the 
insane;  but  the  rule  places  on  the  Insane  the 
burden  of  satisfying  the  Jury,  by  a  preponder- 
ance of  the  evidence,  that  he  was  not  legally 
capable  of  committing  crime.  As'  to  all  oth- 
er classes  of  people,  the  only  burden  is  to  cre- 
ate a  reasonable  doubt  of  guilt.  The  writer's 
views  are  expressed  In  the  case  of  Henson  v. 
State,  112  Ala.  41,  21  South.  79.  The  argu- 
ment of  the  court  In  the  case  of  Davis  v.  U. 
S.,  leO  U.  S.  469,  16  Sup.  Ct  363,  states  the 
only  Just  rule,  and,  in  the  opinion  of  the  writ- 
er, is  unanswerable. 
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GEORGIA  &  A.  RT.  00.  T.  8T0LLEK- 
WERCK. 

(Supreme  Court  of  Alabama.    Feb.  11,  1899.) 

Qabhisbxbkt — Rbsidssos  of  Qab:ii8Bss — Noticb 
TO  Principal  DKrsNDANT. 

1.  Where  a  railroad  company  was  incorpo- 
.  rated  both  in  Georgia  and  Alabama,  it  had  a 

residence  in  each  of  the  states,  and,  when  sued 
in  either  state,  conld  not  plead  its  nonresi- 
dence  in  the  other. 

2.  Where  a  railroad  company  is  operating  its 
line  in  the  state,  it  is  subject  to  garnishment, 
though  the  debt  due  to  defendant  may  have 
been  created  in  another  state,  and  he  may  have 
been  a  nonresident  at  the  date  of  the  service  of 
the  garnishment. 

8.  Under  Code  1896,  (  2176  (Code  1886,  t 
2971),  requiring  notice  to  defendant  in  judg- 
ment before  judgment  against  the  garnishee, 
-where  defendant  at  the  time  of  the  p;amish- 
ment  is  a  nonresident  no  service  on  him  need 
be  had,  as  the  only  object  of  the  Berrice  is  to 
give  defendant  a  right  to  claim  his  exemp- 
tions, which  right  is  not  given  to  a  nonresident. 


Appeal  fi-om  dty  cotnrt  of  Birmingham;  W. 
W.  Wilkerson,  Judge. 

Action  by  Estelle  Stollenwerck  against  B. 
A.  Smith.  Judgment  for  plaintiff,  and  gar- 
nishment issued  against  the  Georgia  &  Ala- 
bama Railway  Company.  Judgment  for 
plaintiff,  and  garnishee  appeals.    Affirmed. 

Estelle  Stolienwerck  on  September  7,  1896, 
recovered  a  Judgment  in  the  city  court  of 
Birmingham  against  E.  A.  Smith  for  $545.90 
and  costs.  On  March  24,  1897,  the  plaintiff  in 
said  Judgment  sued  out  a  writ  of  garnishment 
against  the  Georgia  &  Alabama  Railway 
Company.  On  March  30,  1897,  the  writ  of 
garnishment  was  s^ved  upon  said  garnishee. 
On  April  24, 1897,  the  garnishee  filed  its  writ- 
ten answer,  and  thereafter,  on  February  12, 
1898,  on  motion  of  the  plaintiff,  the  garnishee 
was  required  to  appear  and  answer  orally  In 
open  court  There  was  no  notice  of  this 
hearing  of  the  answer  of  the  garnishee  In 
open  court  issued,  or  served  upon  the  de- 
fendant in  the  Judgment  The  following  facts 
Were  disclosed  by  the  answers  of  the  gar- 
nishee: The  Georgia  &  Alabama  Railway 
Company  was  a  body  corporate,  incorporated 
under  the  laws  of  Georgia  on  Augrast  15, 1896, 
and  subsequentiy,  during  the  same  month. 
Incorporated  under  the  laws  of  Alabama.  B. 
A.  Smith,  the  defendant  In  the  original  suit, 
was  employed  by  the  garnishee  as  soliciting 
freight  agent  and  at  the  time  of  the  service 
of  the  garnishment  and  for  some  time  prior 
thereto,  he  had  his  headquarters  at  Evans- 
vllle,  Ind.,  and  was  a  nonresident  of  the  state 
of  Alabama.  When  the  writ  of  garnishment 
was  served,  the  garnishee  owed  Smith  his 
salary  for  the  month  of  March,  1897.  Smith 
continued  in  the  service  of  the  garnishee  up 
to  March  15,  1897.  Under  the  contract  exist- 
ing between  the  garnishee  and  Smith,  they 
were  to  pay  his  traveling  expenses;  and  the 
arrangement  was  that  Smith  was  to  pay 
them,  and  at  the  end  of  the  month  he  would 
be  reimbursed  therefor.  After  the  service  of 
the  writ  of  garnishment,  the  garnishee  reim- 
bursed Smith  for  his  traveling  expenses  dur- 
ing the  month  of  March  and  April  to  the  de- 
tent of  $85.  From  the  time  of  the  service  of 
the  writ  of  garnishment  to  the  time  Smith 
left  the  service  of  the  garnishee,  there  was 
a  balance  due  Smith  from  the  garnishee,  for 
salary,  of  $250.50.  The  garnishee  moved  the 
court  to  dismiss  it  on  its  answer.  The  court 
overruled  this  motion,  and  the  garnishee  duly 
excepted.  The  garnishee  then  suggested  to 
the  court  that  the  defendant,  B.  A.  Smith, 
had  never  been  notified  or  served  with  aoy 
notice  of  garnishment  in  this  suit,  and  there- 
upon moved  the  court  to  dismiss  said  suit 
against  the  garnishee  on  these  g:ronnds.  The 
court  overruled  the  motion,  and  the  garnishee 
duly  excepted.  The  plaintiff  then  moved  the 
court  to  render  Judgment  against  the  gar- 
nishee in  her  favor  for  the  amount  the  gar- 
nishee admitted  it  owed  Smith,  and  for  the 
amount  which  was  paid  to  Smith  to  reimburse 
him  for  traveling  expenses  after  the  service 
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of  tbe  writ  of  gamlshment  Tbis  motion  waa 
granted,  and  the  coart  rendered  Judgment  ac- 
cordingly for  $350.50.  To  the  rendition  of 
this  Judgment  the  garnishee  duly  excepted, 
and  alao  excepted  to  the  coorf  s  rendering 
judgment  against  It  for  the  amount  doe  Smith 
for  salary,  and  for  the  amount  paid  Smith  to 
reimburse  him  for  traveling  exi>enses  dorlng 
the  months  of  March  and  April,  respectively. 
The  garnishee  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

John  D.  &  0.  H.  Roquemore,  for  appellant 
George  Hnddleston  and  W.  X.  HUI,  for  ap- 
pellee. 

TYSON,  J.  1.  The  proof  shows  that  the 
appellant  company,  the  garnishee  below,  was 
Incorporated  In  the  state  of  Georgia  on  the 
15th  August,  1895,  and  was  subsequently,  in 
the  same  month.  Incorporated  In  the  state  of 
Alabama.  It  had,  thereforey  legal  existence  or 
residence  in  each  of  these  states,  for  the  pur- 
poses of  operating  Us  line  and  transacting  Its 
corporate  buslnesa  For  such  purposes  the 
corporation  was  a  legal  unit,  and,  when  sued 
in  either  state,  it  could  not  plead  its  nonree- 
idence  in  the  other.  Ralhroad  Co.  v.  Carr,  76 
Ala.  388;  Memphis  &  C  R.  Co.  v.  Alabama, 
107  U.  S.  681,  2  Snp.  Ct  432;  2  Mor.  Frlv. 
Corp.  f  991. 

2.  The  appellant  company,  having  been 
chartered  by,  and  operating  its  line  and  trans- 
acting business  within,  this  state,  was  subject 
to  the  process  of  garnishment  In  this  suit,  al- 
tliough  the  debt  due  the  defendant  may  have 
been  created  In  another  state,  and  he  may 
have  been  a  nonresident  of  this  state  at  the 
date  of  the  service  of  tbe  garnishment  writ. 
The  sltos  of  a  debt,  in  the  absence  of  stlpula^ 
tton  to  the  contrary,  is  the  domicile  of  the 
creditor.  Railroad  Co.  v.  Kennedy,  83  Ala. 
462,  3  South.  852;  Railroad  Co.  v.  Chumley, 
92  Ala.  317,  9  South.  286;  Railroad  Co.  v. 
Dooley,  78  Ala.  524. 

3.  The  writ  of  garnishment  was  executed 
on  the  garnishee  on  the  30th  of  March,  1897. 
It  was  sued  out  in  aid  of  the  collection  of  a 
Judgment  theretofore  rendered  in  favor  of  the 
appellee  against  the  defendant,  E.  A.  Smith, 
In  the  city  court  of  Blimingham,  on  the  7th 
day  of  Septemb^,  1896,  for  $565.90  debt 
and  damages,  and  $7.30  costs  therein.  At 
tliat  time,  by  section  2971  of  the  Code  of  1886, 
it  was  provided  that  "process  of  garnishment 
may  issue  on  a  Judgment  or  decree  on  which 
execution  can  issue,  without  bond  or  security, 
and  may  be  sued  oat  by  the  assignee  of  snch 
Judgment  or  decree."  It  Is  to  be  observed 
tliat  In  such  case  no  notice  was  required  by 
statute  to  be  given  to  the  defendant  In  the 
Judgment  or  decree,  and  the  gamlshment  suit 
proceeded  without  notice.  That  section,  as 
carried  Into  the  Code  of  1896,  as  section  2176 
tberein,  was  so  amended  as  to  require  notice 
to  defendant  in  the  Judgment  of  at  least  five 
days  before  Judgment  against  the  garnishee. 


In  cases  of  attachments  it  was  provided  that 
they  might  be  levied  on  real  estate  or  on  per- 
sonal property  of  the  defendant  in  attachment, 
or  executed  by  summoning  any  person  Indebt- 
ed to  the  defendant  to  answer  as  garnishee. 
Code  1888,  {  2945  (Code  1896,  {  540).  And 
notice  was  then,  as  is  now,  required  to  be 
given  by  personal  service,  if  the  defendant 
was  resident,  or  by  publication  if  nonresident. 
Code  1886,  {{  2036,  2937  (Code  1896,  §§  531, 
532).  It  may  be  added,  as  to  garnishments 
in  aid  of  a  pending  suit,  in  which  Judgment 
was  sought  against  the  debtor,  that  prior  to 
December  9,  1886,  no  notice  was  required  by 
statute  to  the  defendant  of  the  issuance  of  tbe 
garnishment  process.  On  that  date,  by  act  of 
the  general  assembly  amending  section  3219 
of  the  Code  of  1876,  It  was  provided  that  no- 
tice of  the  garnishment  should  issue  to  the 
defendant,  which  notice  was  required  to  be 
served  at  least  10  days  before  judgment 
against  the  garnishee.  See  Code  1886,  p.  652, 
note.  It  Is  familiar  that  the  object  of  the 
gamlshment  Is  to  enable  a  creditor  to  appro- 
priate to  the  satisfaction  of  the  debt  due.  him 
the  property  of  the  debtor  in  the  bands  of  the 
garnishee,  or  a  debt  owing  by  the  garnishee 
to  the  debtor.  It  operates  as  a  levy  upon  the 
property  or  debt.  In  his  hands,  as  a  seizure  by 
the  ofScer  does  upon  property  In  tbe  posses- 
sion of  defendant.  The  service  of  tbe  process 
upon  tiie  garnishee  arrests  the  debt  or  prop- 
erty In  his  hands  belonging  to  defendant,  and 
gives  the  court  Jurisdiction  to  condemn  It  to 
the  payment  of  plaintiff's  demand.  The  gar- 
nishee is  in  the  attitude  of  a  mere  stakehold- 
er, supposed  to  be  Indifferent  between  the 
plaintiff  and  defendant;  and  tbe  Judgment 
condemning  tbe  debt  owing  by  him  to  de- 
fendant is  conclusive,  as  between  him  and  de- 
fendant, to  the  extent  of  the  Judgment,  unless 
tbe  defendant  prosecutes  an  appeal  from  such 
Judgment,  which  he  may  do  in  his  own  name. 
3  Brick.  Dig.  p.  524,  fS  1,  7;  Code  1896,  § 
2185  (2993):  MerrUl  v.  Vaughan  (Ala.)  24 
Soutiii.  580;  Light  Co.  v.  Merrick,  61  Ala. 
534;  8  Am.  &  Bng.  Enc.  Law,  1118.  It  Is 
provided  by  statute  that  when  money,  choses 
in  action,  or  personal  property  are  garnished, 
the  defendant  may  claim  the  same  as  exempt, 
in  the  manner  prescribed.  C!ode  1896,  !!  2041 
(2516),  2047  (2521),  2060  (2533).  It  would 
seem,  therefore,  that,  In  any  garnishment 
proceeding,  the  real  debtor  (the  defendant  in 
the  main  suit)  should  have  notice  thereof,  in 
order  to  avail  himself  of  the  right  to  Inter- 
pose his  claim  of  exemption.  But  this  right  Is 
bestowed  on  residents  of  this  state,  and  not 
upon  nonresidents.  The  latter  class  can  set 
np  no  claim  of  exemptions  under  the  consti- 
tution and  laws  of  this  state,  which  have  ref- 
erence to,  and  are  for  the  benefit  of,  resi- 
dents only.  Tbe  defendant  in  tbis  proceeding, 
as  shown,  was  at  the  time  of  the  service  of 
the  gamlshment  process  a  resident  of  the 
state  of  Indiana.  We  know  of  no  other  right, 
save  that  of  claiming  bis  exemption,  of  which 
he  could  be  deprived  from  lack  of  notice  of 
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tbe  garnishment  The  Judgment,  bo  far  as 
appears,  was  duly  and  legally  rendered 
against  him  by  a  court  of  competent  jurisdic- 
tion, and  it  stands  unreversed  .and  unsatis- 
fied. If  the  debt  he  owes  plaintifiT  is  satisfied 
In  whole  or  In  part  by  the  garnishment  pro- 
cess, the  money  so  appropriated  by  the  order 
of  the  court  is  an  appropriation  In  his  own  In- 
terest, and  is  done  by  due  process  of  law. 

The  foregoing  covers  all  the  points  Insisted 
on  by  counsel  for  appellant  in  their  brief  and 
argument  Other  assignmentB  of  error  wlU 
be  treated  aa  waived.    Affirmed. 


(U  lA.  Ann.  4U) 

FRAZEB,  Tax  Collector,  t.  DUPRR    (No. 
12,«88.) 

BOAGNI  y.  SAMB. 

(Supreme  Court  of  Louisiana.    Feb.  20,  1899.) 

VsMOOR's  LiKM— Fbivileob  ot  Statb  asb  Fabisb. 

One  selling  real  property  on  terms  of 
credit,  and  retaining  a  vendor's  lien  and  mort- 
gage on  the  property  sold  as  security  for  the 
purchase  price,  subsequent  to  the  passage  of 
the  license  statute  of  1884,  conferring  a  first 
lien  and  privilege  on  all  property,  real  and  per- 
sonal, of  the  license  debtor,  in  favor  of  the 
state  and  parish,  must  be  presumed  to  have 
possessed  full  Icnowledge  thereof,  and  made  the 
sale  subject  to  the  contingency  that  said  privi- 
lege of  the  state  and  parish  might  prime  his 
mortgage  and  vendor's  lien  on  the  proceeds  of 
its  sale. 

(Syllabus  by  the  (3ourt) 

Appeals  from  Judicial  district  court,  par- 
ish of  St  Landry;  E.  B.  Du  Buisson,  Judge 
ad  hoa 

Rule  1>T  W.  S.  Frazee,  tax  collector,  against 
Achllle  K.  Dupr6  for  licenses  due  the  state, 
and  action  by  Vincent  Boagnl  against  the 
game  defendant  The  actions  were  consc^- 
dated.  and  from  a  judgment  Boagnl  appeals. 
Affirmed. 

Kenneth  Ballllo,  for  appellant  Boagnl.  W. 
J.  Sandoz,  for  appellee  tax  collector. 

WATKINS,  J.  As  the  appellant's  counsd 
has  presented  us  with  a  very  careful  analysis 
of  the  pleadings  in  hia  brief,  we  have  repro- 
duced same  In  Its  entirety,  as  follows,  viz.: 
"The  first  of  the  above  suits  was  a  proceeding 
by  rule  against  the  defendant  Achllle  B.  Du- 
pr6,  claiming  the  sum  of  |210  for  licenses 
due  by  him  to  the  state  and  pariah  as  retail 
merchant  and  liquor  dealer  for  the  year  1898. 
Pending  a  hearing  <»  the  rule,  plaintiff  in  the 
second  suit  Vincent  Boagnl,  obtained  an  or^ 
der  of  seizure  and  sale  on  a  note  for  the  sum 
of  $000,  dated  August  16,  1894,  payable  one 
year  from  said  date,  bearing  8  per  cent  In- 
terest  from  maturity,  and  10  per  cent  for 
attorney's  fee,  and  secured  by  vendor's  privi- 
lege and  special  mcnrtgage  npon  the  following 
described  property,  viz.;  A  certain  tract  or 
parcel  of  land  situated  In  Plalsance,  In  this 
parish,  together  with  the  gin  house,  gin 
stand,  ateam  engine,  and  all  other  Improve- 


ments thereon,  having  a  front  of  one  arpent 
on  the  Grand  Prairie  and  Opelousas  road,  and 
containing  two  superficial  arpents,  bounded 
on  the  north  and  east  by  land  of  Frank  J. 
Davy,  and  south  by  the  Opelousas  and  Grand 
Prairie  road.  To  the  tax  collector's  suit  the 
defendant  pleads  the  general  issue;  and  in 
the  suit  of  Vlnc«it  Boagnl  (a  sale  having 
been  ordered  of  the  above  property)  the  tax 
collector  intervened,  and  by  third  opposition 
claimed  a  preference  over  the  proceeds  of 
sale  of  said  property,  to  the  extent  of  the 
aforesaid  sum  of  |210,  with  2  per  centum 
per  annum  thereon  as  interest  and  10  per 
centum  for  attorney's  fees,  and  obtained  an 
order  directing  the  sheriff  to  retain  in  his 
hands  an  amount  sufficient  to  pay  said  sum, 
interest  and  attorney's  fees.  To  this  third 
opposition  suit  of  the  tax  collector,  Vincent 
Boagnl,  seizing  creditCMr,  answered  first  by  a 
general  d^ilal,  denying  the  right  of  the  tax 
collected  to  be  paid  by  privilege  and  prefer- 
ence, and  asserting  his  preference  over  the 
proceeds,  hi  virtue  of  his  rights  as  vendcH: 
and  special  mortgage  creditor.  He  further 
averred  that  the  revenue  laws  ot  the  state  of 
Louisiana,  in  so  far  as  they  purport  to  grant 
to  the  state  and  parish  a  first  privilege  upon 
all  proiterty,  movable  and  immovable,  of  the 
license  debtor,  even  as  against  antecedent 
mortgages,  is  violative  of  the  federal  and 
state  constitutions,  which  expressly  forbid  the 
passage  by  the  legislature  of  any  law  impair- 
ing the  obligations  of  contracts,  or  devesting 
vested  Wghts;  and  he  accordingly  prayed  that 
said  revenue  laws,  in  so  far  as  they  purport 
to  grant  or  do  grant  such  extraordinary  rights 
to  the  state  and  parish,  be  decreed  unconsti- 
tutional, null,  and  void;  and  he  prayed  that 
the  demands  of  the  tax  collector  be  rejected 
and  disallowed,  and  that  the  disputed  fund 
be  ordered  paid  over  to  him.  There  was 
judgment  In  favor  of  the  tax  collector,  order- 
ing the  sheriff  to  retain  the  amount  of  the 
aforesaid  state  and  parish  licenses,  with  in- 
terest and  attorney's  fees,  as  prayed  for. 
From  this  judgment  Vincent  Boagnl  prose- 
cuted the  present  suspensive  appeal  to  this 
court  The  appellant  having  died  after  per- 
fecting said  suspensive  appeal,  his  heirs  and 
legal  representatives  were,  on  proper  motion, 
made  parties  to  this  suit  and  are  now  prose- 
cuting same." 

It  appears  from  the  record  that  the  tax 
collector,  proceeding  by  rule  against  the  de- 
fendant as  a  delinquent  license  payor,  filed 
the  requisite  proceedings,  and  obtained  tlie 
necessary  order  from  the  judge  on  the  7tli 
of  July,  1808;  and  in  the  peUtioa  It  is  alleged 
that  the  defendant  Is  indebted  to  the  state 
and  the  parish  of  St  Landry  in  the  full  sum 
of  $210,  for  licenses  due  the  state  and  parish 
"for  carrying  on  the  business  of  retail  liquor 
dealer  vdthin  the  territorial  limits  of  said 
parish  during  the  current  year  1898."  It  Is 
further  alleged  "that  said  license  has  been 
dellnqumt  since  March  1,  1898,"  and  that 
there  is  due,  in  addition  to  the  capital  sum 
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of  uld  lirenses,  as  a  penalty,  "two  per  centam 
per  month  interest  tbereon  from  March  1, 
1898,  until  paid,  and  ten  per  cent  additional 
on  said  sum,  principal  and  Interest,  as  attor- 
ney's fees";  and  his  prayer  la  for  a  rule  on 
the  defendant  to  show  cause  why  he  should 
not  pay  same.  While  these  proceedings  were 
yet  pending.  Dr.  Vincent  Boagnl  obtained  an 
order  for  the  seizure  and  sale  of  certain  real 
estate  of  the  defendant,  and  all  the  bulldlnga 
and  improvements  thereon,  in  the  foreclosure 
of  a  vendor's  Hen  and  special  mortgage  there- 
on, as  securing  the  payment  of  a  note  of  the 
defendant  for  $600,  payable  to  his  own  or- 
der, and  indorsed  at  twelve  months  after  Ita 
date.  This  sale  was  granted  by  the  judg^e 
on  the  19th  of  August,  1808,  and  the  note  and 
act  of  mortgage  were  executed  on  the  leth 
of  August,  1894;  said  mortgage  and  vendor's 
lien  having  been  stipulated  In  an  act  of  sale 
from  Godfrey  Dupr6  to  the  defendant  of  the 
latter  date.  The  recital  of  said  act  of  sale 
and  mortgage  is  that  the  consideration  there- 
of la  the  sum  and  price  of  $600,  represented 
by  one  note  of  the  purchaser,  of  the  afore- 
said description;  said  note  having  been  par- 
aphed ne  varietur,  in  order  to  identify  same 
with  the  act  of  sale  and  mortgage.  The  rec- 
ord shows  that  the  act  of  sale  and  mortgage 
were  duly  inscribed  in  the  mortgage  office  cm 
the  day  of  their  execution.  Pending  the  ex- 
ecutory proceedings  the  tax  collector  filed 
therein  a  third  opposition  on  the  8th  of  Octo- 
ber, 1896,  which  is  founded  upon  his  prior 
proceedings  by  mle  against  the  execution 
debtor,  to  which  reference  is  made;  and  he 
thai  alleges  that  said  defendant  debtor  "is 
Insolvent,  and  has  no  other  property  than 
that  seised  in  the  executory  proceedings,"  and 
from  the  proceeds  of  the  sale  of  wliich  alone 
sold  licenses  and  penalties  can  be  paid,  and 
upon  which  the  state  and  parish  liave  a  first 
lien  and  privilege,  and  that  they  are  conse- 
quently entitled  to  be  paid  therefor  by  pref- 
erence and  priority. '  To  that  effect  the  third 
opponent  prayed  for  and  obtained  an  order 
requiring  the  sheriff  to  hold  in  his  hands  a 
sufficiency  of  the  proceeds  to  pay  and  satisfy 
said  licenses,  penalties,  and  costs,  subject  to 
the  final  decision  cA  said  opposition.  The  pur- 
port of  the  answer  of  the  executory  creditor 
Is,  In  substance,  that  he  Is  entitied  to  be  paid 
In  preference  to  any  and  aU  other  creditors. 
In  virtue  of  his  mortgage  and  vendor's  lien, 
from  the  proceeds  of  sale;  and,  if  the  reve- 
nne  statutes  on  which  the  counsel  for  the  tax 
collector  rely  as  conferring  a  preference  on 
the  state  and  parish  are  so  construed,  same 
will  have  the  effect  of  Impairing  the  obliga- 
tion of  his  contract,  within  the  terms  of  the 
contract  danse  of  the  federal  constitution. 
lis  farther  averment  Is  "that  the  law  as  ex- 
isting at  the  time  said  note  and  special  mort- 
gage were  executed  Is  a  part  of  said  contract, 
and  any  snbsequent  law  that  abridges  the 
obligation  of  the  contract  is  violative  of  the 
constitution  of  the  United  States,  and  there- 
fore void." 


The  evidence  clearly  shows  that  the  de- 
fendant was  engaged  in  retailing  spirituous 
liquors  in  the  parish  of  St  Landry  during 
the  months  of  January  and  February,  1898^ 
and  had  failed  to  pay  either  the  state  or 
parish  license  therefor,  anterior  to  the  filing 
of  the  plaintiff's  mle.  The  proof  shows  tliat 
the  property  not  only  sold  for  an  insufficient 
amount  to  pay  both  creditors,  but  an  amount 
Insufficient  to  pay  the  state  and  parish 
licenses  and  penalties.  In  the  course  of  the 
statement  of  his  reasons  for  Judgment,  the 
Judge  a  quo  said:  "There  is  no  merit  in  th« 
contention  [of  the  defendant]  that  section  28 
of  Act  No.  171  <A  1808  impairs  the  obllgatlOB 
of  his  contract.  In  violation  of  the  constitu- 
tion of  the  United  States,  for  the  simple  rea- 
son that  said  section  Is  the  same,  Ipslsslmis 
verbis,  as  section  26  of  Act  No.  150  of  1890, 
as  amended  by  Act  No.  106  of  1894,  which 
was  in  existence  and  in  force  at  the  time 
that  the  said  contract  was  entered  into." 

The  following  are  the  provisions  of  the 
original  act  of  1890,  and  the  amendment  of 
1894,  viz.: 

Act  No.  160  of  1800,  I  26:  "Be  It  further 
enacted,"  etc.,  "that  all  unpaid  licenses  shall 
bear  interest  at  the  rate  of  2  per  cent  per 
month,  from  the  first  day  of  March,  and  the 
payment  thereof  shall  be  secured  by  firU 
privilege  in  favor  of  the  state,  and  the  tax 
collectors  shall  collect  said  license  and  inters 
est  in  the  manner  provided  by  existing  laws." 

Act  No.  106  of  1894,  |  2:  "Be  It  further 
enacted,"  etc.,  "that  section  twenty-six  (26) 
of  Act  No.  150  of  1890  be  amended  and  re- 
enacted  so  as  to  read  as  follows:  That  all 
unpaid  licenses  shall  bear  interest  at  the  rate 
of  2  per  cent  per  month  from  the  first  day 
of  March,  and  the  payment  thereon  [thereof] 
shall  be  secured  by  first  privilege  in  favor  of 
the  state  upon  the  property,  movable  or  im- 
movable, of  the  delinquent  otoing  the  license, 
and  the  tta  collector  or  ex-offloio  tax  oolleotor 
sliall  collect  said  license  and  interest  in  the 
manner  provided  by  existhig  laws.' "  (Our 
italics.) 

The  foregoing  act  was  finally  passed  and 
approved  on  the  7th  of  July,  1891,  prior  tO 
the  execution  of  the  act  of  sale  and  mortgage 
In  question  on  the  16th  of  August,  1894.  Con- 
sequently the  original  creditor,  (jkMlfrey  Du- 
pr6,  was  cliarged  with  full  knowledge  of 
the  existence  and  import  of  this  enactment 
when  be  made  sale  to  the  defendant  and 
accepted  the  mortgage  and  vendor's  lien  upon 
the  property  conveyed  as  a  security  for  the 
purchase  price;  and  he  must  be  presumed 
to  have  entered  into  the  engagement  with 
full  knowledge  that  his  rights  might  ulti- 
mately be  defeated  by  the  first  privilege  of 
the  state  and  parish.  Act  No.  109  of  1894 
remained  in  force  until  Act  No.  171  of  1808 
was  enacted;  but  said  latter  statute  had  no 
effect  upon  the  rights  and  obligations  of  the 
parties,  because  it  was  not  apiH'oved  until 
July  14,  1808,  Just  one  week  subsequent  to 
the  date  of  the  filing  of  the  tax  collect<»'s 
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rule,  and  Qiat  Is  the  date  at  which  the  test 
must  be  applied.  Therefore  we  are  dispensed 
from  giving  any  consideration  to  that  act, 
section  28  of  which  secures  the  licenses  of 
the  state  and  parish  by  a  "first  mortgage" 
only;  and,  as  the  act  of  mortgage  and  ven- 
dor's lien  on  which  the  creditor  relies  were 
executed  since  the  act  of  1891  went  Into  oper- 
ation, it  would  serve  no  aseful  purpose  to 
discuss  and  decide  the  constitutional  question 
raised.    Judgment  affirmed. 


(61  L«.  Ann.  «51) 

BBNTLEY  et  al.  ▼.  FISOHBE  LUMBER  & 

MANUFACTURING  00.,  Ldmited, 

et  aL     (No.  12,834.) 

(Supreme  Court  of  Louisiana.    Feb.  20,  1899.) 

Trbspms— Kemotb  Damaoes— Attobnbt's  Fbes— 
ViKuioTiVB  Damages. 

1.  Tlie  building  of  a  levee  on  the  land  of  an- 
other without  his  consent,  by  which  it  is  claim- 
ed his  land  was  made  unfit  for  cultivation, 
will  subject  the  party  constructing  the  levee 
to  the  damages;  but  he  will  not  be  responsible 
for  damages  caused  by  the  cutting  of  the  levee 
by  a  mob,  the  law  excluding  such  damages,  un- 
der the  rule  that  the  party  who  commits  the 
wrong  cannot  be  held  for  what  the  law  deems 
remote  damages.  Sedg.  Meas.  Dam.  g  67  et 
seq.;  Cooley,  Torts,  p.  69;  Gaulden  v.  Mc- 
Phaul,  4  La.  Ann.  79. 

2.  Our  law  seeks  to  compensate  damages  re- 
sulting from  the  wrongful  act  of  defendant, 
but  our  jurisprudence  does  not  favor  the  al- 
lowance, as  part  of  the  damages,  of  the  fee  of 
the  attorney  of  the  plaintiff  in  the  suit.  Bat- 
man V.  Railway  Co.,  35  La.  Ann.  1018;  Roos 
V.  Goldman,  36  La.  Ann.  133;  Fox  v.  Jones, 
3  South.  96,  39  La.  Ann.  931. 

3;  There  is  a  limit  even  to  vindictive  damages, 
proportioned  as  they  should  be  to  the  nature 
of  the  wrong,  and  with  some  reference  to  the 
actual  loss  of  the  injured  party.  Grant  v.  Mc- 
Donogh,  7  La.  Ann.  447. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   George  H.  ThCard,  Judge. 

Action  by  Mrs.  Joyce  J.  Bentley  and  others 
against  the  Fischer  Lumber  &  Manufacturing 
C!ompany,  Limited,  and  others.  From  a  judg- 
ment awarding  plaintiff  only  part  of  her  claim, 
she  appeals.     Affirmed. 

O.  B.  Sansnm  and  Carroll  &  Carroll,  for  ap- 
pellant Farrar,  Jonas,  Kmttschnltt  Sc  Gur- 
ley,  for  appellees. 

MILLER,  J.  The  plaintiff  appeals  from  a 
Judgment  awarding  her  only  part  of  the  dam- 
ages she  claims  to  have  sustained  by  the 
building  of  a  levee  on  her  land  by  the  defend- 
ants. The  defendant  Conrad  B.  Fischer,  the 
owner  of  swamp  land,  found  It  essential,  in 
order  to  float  the  timber  cut  on  his  land  to  the 
Atchafalaya  river,  to  construct  a  lock  In  a 
bayou,  by  means  of  which  It  was  expected 
sufficient  water  would  be  accumulated  to  float 
the  timber.  The  bayou  was  on  the  plaintiff's 
land,  as  we  find  It  stated  In  the  brief;  but, 
being  a  natural  outlet  for  the  adjacent  lands, 
the  police  Jury  of  the  parish  conceived  they 


had  the  right  to  grant  the  defendant  the  privi- 
lege of  placing  the  lock  in  the  bayou;   and, 
besides  that  authority,  he  obtained  plaintiff's 
consent  to  the  construction  of  the  lode,  on 
payment  of  the  amount  she  claimed  for  the 
building  of  the  lock,  and  other  privileges  in 
respect  to  her  property  that  the  defendant  de- 
shred.     The  lock,  however,  proved  ineffective 
for  his  purposes,  and,  to  obtain  water  suffi- 
cient to  float  bis  timber,  he  caused  to  be  built 
a  levee  from  the  lock  across  the  adjacent  low 
or  swamp  land;  and  this  levee,  combined  with 
the  lock,  proved  serviceable  in  checking  tibe 
flow  of  water  through  the  bayou,  and  gave 
to  him,  on  his  swamp  land,  the  requisite  wa- 
ter to  float  his  timber  to  the  river.     This 
levee  was  built  across  a  strip  of  swamp  land 
belonging  to  plaintiff,— the  defendant  claims, 
by  her  consent,  given  through  her  husband; 
and  implied,  as  defendant  insists,  by  the  privi- 
lege she  gave  for  the  making  of  the  lock,— use- 
less, it  is  claimed,  without  the  levee,  to  ac- 
complish the  defendant's  purpose.     Owing  to 
this  levee  obstructing  the  natural  flow  of  the 
water  through  the  bayou,  a  portion  of  plain- 
tltTs  land  above  or  north  of  the  levee  was 
flooded,  preventing  the  seasonable  replanting 
for  another  year,  and  the  damages  thereby 
sustained  form  part  of  the  plaintifTs  demand 
In  this  suit.    The  plaintiff  urges  another  com- 
plaint arising  from  the  cutting  of  the  levee: 
Obstructing  a  natural  outlet  for  the  lands  of 
others  besides  plaintiff,   the  levee  proved   a 
source  of  discontent  to  the  landowners  In  the 
vicinity;   and  the  result  was  that  a  number 
of  men  assembled,  and  cut  the  levee,  causing 
the  confined  water  to  escape  on  plaintiff's  cul- 
tivated lands,  below  or  south  of  It,  destroylncp 
her  crop,  and  unfitting  the  land  for  the  pro- 
duction of  the  full  crop  it  would  have  yielded 
but  for  the  precipitation  of  the  water  on  the 
land  at  a  time  too  far  advanced  in  the  season 
to  admit  of  successful  replanting;    and  the 
plaintiff's  alleged  loss  In  this  respect  Is  also 
claimed  in  this  suit     Before  the  mob  cut  the 
levee,  the  defendant  had  made  gaps  he  deem- 
ed sufficient  to  allow  enough  water  to  escape, 
for  the  protection  of  the  lands  from  overflow. 
After  all  these  openings  had  been  made  in 
the  levee,  the  plaintiff,  apprehending  that  de- 
fendant would  rebuild  it,  enjoined  him  from 
doing  so;  and  the  expense  which  she  supposes 
will  be  requisite  to  level  the  space  occupied 
by  the  levee  forms  another  part  of  the  dam- 
ages claimed  In  this  suit    The  plaintiff's  peti- 
tion averred  that  the  defendant  C.  B.  Fischer 
and  the  Fischer   Lumber   &  Manufacturing 
(Company  had  wrongfully  entered  upon,  and 
built  the  levee  on,  her  land;  averred  the  loss 
of  crops  above  the  levee  by  stopping  the  flow 
of  the  water  from  the  land,  and  below  the 
levee  by  the  precipitation  of  the  water  through 
the  gaps  made  by  the  mob.     The  expense  of 
leveling  the  space  occupied  by  the  levee,  in- 
cluding replacing  the  earth  in  the  pits,  was 
also  claimed,  and,  with  the  punitory  damages 
demanded,  made  up  the  $4,637  sought  to  be 
recovered.     The  answer  is  substantially  the 
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general  Isstie.  The  lowet  court  awarded 
plaintiff  $567.45.  She  seeks  by  this  appeal  to 
haye  that  amount  Increased;  and  the  defend- 
ants, ans^mlng  the  appeal,  demand  that  the 
damages  given  by  the  lower  conrt  he  reduced, 
and  that  the  ln]unctl(Ki  of  plaintiff  against  re- 
building the  levee  be  dissolved,  with  damages. 
In  our  view,  the  defendants  have  shown  no 
consent  from  the  plaintiff  to  build  the  levee  on 
her  land.  The  testimony  of  C.  B.  Fischer  Is 
that  the  plaintlff'B  husband  gave  his  consent, 
bnt  his  testimony  is  to  the  contrary.  The 
whole  testimony  impresses  us  that  the  lock  in 
the  bayou,  without  the  levee,  would  not  have 
arrested  or  checked  the  flow  of  water  to  that 
degree  required  to  accumulate  the  water  on 
defendant's  land  so  as  to  enable  him  to  float 
bis  timber;  but  we  cannot  infer  tliat,  because 
plaintiff  gave  the  defendant  the  privilege  of 
the  lock,  she  thereby  assented  to  the  levee  on 
her  land.  Ihe  defendant  C.  B.  Fischer  must 
respond  for  the  damages  the  plaintiff  sustain- 
ed, arising  from  the  building  of  that  levee. 

We  first  direct  our  attention  to  the  alleged 
loss  on  the  crop  above  or  north  of  the  levee, 
caused  by  the  water  resting  for,  say,  three 
months  on  the  plaintiff's  field,  because  of  the 
obstruction  to  the  natural  fiow  interposed  by 
the  levee.  The  witnesses  for  the  plaintiff  fix 
this  cultivated  area  covered  by  the  water  at 
25  acres.  On  the  other  hand,  there  is  the 
testimony  of  two  witnesses  (surveyors),  who 
carefully  surveyed  the  land,  guided  by  the 
water  stains  on  the  trees  in  the  adjacent 
swamps,  who  concur  in  fixing  the  cultivated 
area  overflowed  at  13.71  acres.  It  is  true,  this 
survey  was  made  about  a  year  after  the  water 
subsided.  It  Is  claimed  that  water  stains  are 
not  sufficiently  distinct  to  be  reliable  guides, 
and  at  best  do  not  Indicate  the  surface  of  the 
'  water,  or  height  the  water  attains.  We  find 
the  stress  of  the  testimony  to  be  that  the  dls- 
crepancy  between  the  stain  and  the  height  of 
the  water,  if  any,  is  inconsiderable,  and  that 
a  difference  in  levels  of  2  Inchee  would  not 
change  the  area  surveyed  more  than  1.2  acres. 
The  testimony  of  these  surveyors  Is  to  the 
effect  that  the  water  stains  were  distinct, 
agreed  with  fbe  bench  marks  of  the  state 
engineers,  and  confirmed,  they  state,  by  the 
Information  derived  by  them  from  the  resi- 
dents. Leaving  out  of  view  the  statements 
of  the  residents,  there  remains  the  testimony 
of  the  surveyor  testifying  on  the  basis  afford- 
ed by  the  distinct  water  stains.  We  think 
equal,  if  not  greater,  effect  Is  due  to  their 
testimony  than  that  of  witnesses  who  gave  the 
area  in  a  round  number,  not,  as  far  as  we  can 
ascertabi,  based  on  any  survey.  The  lower 
eomt  on  this  Issue  adopted  the  area  given  by 
the  surveyor,  13.71  acres,  and  we  do  not  find 
the  basis  to  disturb  that  finding.  On  this  land 
a  crop  was  made,  that  the  witnesses  call  a 
half  crop.  It  is  claimed  that  a  full  crop  would 
bave  been  a  bale  to  the  acre.  The  lower 
conrt  allowed  for  the  loss  of  the  half  crop,  and 
assmned  the  weight  of  the  bale  at  500  pounds, 
and  that  6  cents  per  pound  would  have  been 


obtained,  and  that  the  profit  of  plaintiff  would 
hare  been  $10  per  acre,  and  hence  plaintifTs 
loss  was  $5  per  acre.  A  theory  that  rests  on 
the  assumption  of  $10  per  acre  dear  profit 
to  the  cotton  planter,  in  the  light  of  the  rec- 
ord, strikes  us  as  liberal,  not  to  qualify  it  as 
excessive.  Thus  deduced,  the  plaintifTs  loss 
($5  per  acre  on  her  cultivated  lands)  was 
$68.65.  We  find  no  warrant  to  increase  It, 
even  by  the  usual  value  of  cotton  seed  yielded 
by  that  acreage. 

We  gather  from  the  record  that  there  was  a 
part  of  the  land  flooded,  above  the  levee,  on 
which  the  trees  were  deadened,  covered  with 
underbrush,  not  inclosed,  and  never  in  cultiva- 
tion. The  plaintiff  claims  that  she  should  be 
allowed  for  the  flooding  of  the  "deadened 
•lands,"  as  they  are  called,— never  cultivated, 
nor  inclosed,  fenced,  or  dltched,-^a  loss  of  |12 
per  acre,  making  $1,380,  the  largest  Item  of 
the  demand,  except  that  of  $2,700  punitory 
damages,  Including  attorney's  fees.  We  have 
testimony  that  the  land  could  have  been  rent- 
ed; that,  If  rented,  it  would  have  yielded  a  net 
profit  of  $10  per  acre,  which  plaintiff  claims 
should  be  Increased  $2  an  acre  for  the  yield 
of  the  cotton  seed.  The  testimony  Is,  of 
course,  entirely  hyiwthetlcal.  It  consists  of 
the  opinions  of  the  witnesses,  enforced  by  the 
testimony  of  a  witness  to  the  effect  that  he 
desired  to  rent  the  lands,  visited  the  locality 
for  that  pnrpose,  but  would  not  rent  because 
the  lands  were  wet  from  the  standing  water. 
We  find  a  comment  on  this  kind  of  testimony 
as  a  basis  for  damages  In  the  case  of  Grant  v. 
McDonogh,  7  La.  Ann.  448.  Opposed  to  the 
view  that  a  man  really  desirous  of  renting  the 
lands  would  have  been  deterred  by  the  effect 
of  the  water  that  had  stood  on  the  land,  it  Is 
in  evidence  that  cotton  can  be  planted,  and 
good  crops  made,  after  the  date  when  It  Is 
proved  the  water  receded  from  the  land. 
While  ttie  plaintiff  should  be  fully  compen- 
sated for  her  loss,  we  cannot  find  the  basis 
to  allow  damages  on  the  theory  that  land  In 
the  condition  exhibited  by  the  testimony  could 
have  been  cultivated,  and,  If  cultivated,  would 
have  yielded  a  profit  to  the  owner  of  $12  per 
acre.  In  the  opinion  of  the  lower  court,  this 
part  of  the  piaintiffs  case  was  not  supported. 
Unless  we  can  award  damages  on  a  basis 
purely  hypothetical,  and  in  our  opinion  not 
possible,  we  most  reject  this  part  of  the  de- 
mand. 

The  claim  for  damages  In  respect  to  the 
land  below  or  south  of  the  levee  encounters 
the  difficulty  that  the  inundation  causing  the 
alleged  loss  of  crops  was  the  result  of  the 
act  of  the  mob  cutting  the  levee.  In  this  view, 
it  was  not  the  levee  that  caused  the  damage; 
for,  while  the  levee  stood,  there  could  be  no 
flooding  of  the  land.  Can  the  defendants  be 
held  for  the  violence  of  the  mob  that  pre- 
cipitated the  water  on  the  land?  The  law  Is 
clear  that  In  suits  of  this  character,  in  com- 
puting actual  damages,  the  proximate  cause 
Is  that  which  the  law  regards.  When  the  larr 
awards  other  damages  than  those  attributable 
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to  tbe  proximate  canae,  they  are  given  aa 
ptmltory.  Sedg.  Meas.  Dam.  §  58  et  seq.;  2 
Greenl.  Br.  S  256.  We  have  given  attention 
to  the  Ihie  of  authority  cited  by  plaintiff  to 
connect  the  act  of  the  defendant  in  building 
the  levee  with  the  subsequent  violence  of  the 
mob  cutting  It  The  "Squib  Case"  is  found  in 
the  text-books  to  Illustrate  the  rule  that  dis- 
tinguishes the  remote  from  the  proximate 
cause.  The  squib  Is  thrown  in  the  market 
bouse,  lights  on  one  stall,  then  on  another, 
from  both  of  which  it  is  thrown,  and  finally 
tbe  squib  thus  thrown  from  the  last  stall  en- 
ters the  plaintiff's  eye  and  destroys  his  sight 
The  court  attributed  the  plaintiff's  hijury  to 
the  party  who  first  threw  the  squib.  In  other 
words  his  act  was  deemed  the  proximate  cause 
of  the  loss.  The  text-books  call  attention  to. 
the  concurrence  to  the  full  extent  of  the  deci- 
sion of  but  one  of  the  four  Judges,  and  to  the 
dissent  of  Justice  Blackstone.  Sedg.  Meas. 
Dam.  p.  58,  note.  This  type  of  cases,  cited 
in  support  of  plaintlfTs  demand,  does  not.  In 
OTu:  view,  support  It.  The  hurling  of  the 
squib  in  the  case  cited  (the  wrongful  act)  is 
the  effective  and  direct  cause  of  the  loss  of  the 
plaintiff's  eye.  In  the  case  before  ns  tbe 
levee  built  by  defendant  was  harmless,  in  re- . 
spect  to  plaintiff's  loss.  The  act  of  tbe  mob 
was  the  direct  cause  of  that  loss.  Our  law, 
and  the  general  law  in  this  class  of  eases,  re- 
strict damages,  unless  given  by  way  of  punish- 
ment, to  the  loss  arising  from  the  proximate 
cause.  Gaulden  v.  McPhaul,  4  La.  Ann.  79; 
Grant  v.  McDonogh,  7  La.  Ann.  448.  With 
tbe  most  patient  consideration  on  this  part  of 
the  case,  we  reach  the  conclusion  of  our  learn- 
ed brother  of  the  district  court  that  the  plain* 
tiers  demand  In  this  respect  cannot  be  sus- 
tained. 

The  lower  court  allowed  $348  for  leveling 
the  space  occupied  by  the  levee.  The  allow- 
ance Is  based  on  the  number  of  cubic  yards 
the  levee  contained,  and  supposes  that  this 
levee  built  In  the  swamp  vrlll  have  to  be  taken 
down  In  an  Its  course,  and  the  earth  replaced 
In  the  pits  from  which  It  was  taken.  We 
think  there  is  reason  In  defendant's  argument 
that  a  less  expensive  method,  whether  by  the 
gaps  already  made,  or  other  modes,  would 
avert  any  danger  from  the  obstruction  of  the 
levee  to  the  flow  of  the  water.  The  lower 
court  in  dealing  with  this  question,  has  adopt- 
ed the  medium  of  the  cost  of  taking  down  the 
levee  exhibited  in  the  testimony.  This  allow- 
ance is  $348,  and  plaintiff  claims  It  should 
have  been  $360.  We  do  not  think  the  allow- 
ance should  be'  Increased. 

The  plaintiff  claims  a  large  measure  of  pu- 
nitory damages,  hicludlng  $1,250  attorney's 
fees.  The  case  discloses  an  encroachment  by 
defendants  on  the  plaintiff's  property,  and 
an  Injunction  to  protect  her  rights.  The  levee 
was  built  on  a  strip  of  swamp  land.  The  in- 
junction to  prevent  its  rebuilding  was  prompt- 
ly Issued,  and  enforced  by  the  punishment  of 
the  defendants  for  Its  violation.  In  all  this 
we  recognize,  as  did  the  lower  court,  the  basis 


for  exemplary  damages.  Onr  Jurisprudence 
has  not  favored  the  allowance  of  attorney's 
fees  aa  part  of  the  damages  to  be  awarded 
for  Injuries  to  persons  or  property.  Onr 
courts,  in  cases  like  this,  have  aimed  to  com- 
pel full  restituticm,  to  the  extent  possible  of 
accomplishment  for  the  plaintiff's  injuries; 
but  the  policy  and  spirit  of  our  Jurisprudence 
have  not  been  to  Introduce  the  fee  ot  tbe 
plaintiff's  attorney  as  an  element  of  the  dam- 
ages to  be  given.  Eatman  v.  Railway  Co., 
35  La.  Ann.  1018;  Roos  v.  Goldman,  36  La. 
Ann.  133;  Fox  v.  Jones,  30  La.  Ann.  931,  3 
South.  95.  Our  attention  has  been  called  to 
one  case  hi  which  such  fees  were  allowed. 
The  case  was  exceptional,— that  of  the  dis- 
possession of  the  property  of  the  plaintiff  un- 
der the  threat  of  taking  his  life,  If  he  resisted. 
Cooper  V.  Cappel,  20  La.  Ann.  213.  This  case 
presents  no  such  features.  The  defendant 
Fischer  testifies  that  he  built  the  levee  be- 
lieving he  had  the  right,  and  he  testifies  fur- 
ther that  plalntlCTs  husband  consented.  The 
impression  we  derive  from  tbe  testimony  is 
that  be  assumed  the  right  to  build  the  levee 
on  the  Idea  that  plaintiff  would  not  object 
and  It  Is  In  proof  that  before  this  suit  was 
brought  be  offered  to  pay  tbe  damages  caused 
by  the  obstructed  water.  His  defense  is  di- 
rected against  the  measure  of  damages  claim- 
ed by  plaintiff,  and  the  absence  of  any  lia- 
bility for  the  acts  of  the  mob.  The  case, 
therefore,  in  our  opinion,  does  not  exhibit  tbe 
feature  of  violence,  and  other  aggravated  fea- 
tures, conspicuous  in  the  Cappel  Case,  and 
in  other  cases  for  damages  that  have  come 
before  this  court  We  do  not  feel  at  liberty 
to  establish  in  this  case  the  precedent  of  at- 
torney's fees  as  damages.  On  the  question  of 
the  amoimt  to  be  given  as  exemplary  dam- 
ages, we  must  be  guided  to  some  extent  by 
the  plaintiff's  actual  loss.  Rejecting  her  de- 
mand for  damages  done  by  the  mob,  and  the 
claim  that  land  never  cultivated  or  fit  for  cul- 
tivation, except  that  the  trees  were  deadened, 
would  have  been  rented  and  cultivated  In 
cotton  at  a  profit  of  $10  per  acre,  a  little  over 
$500  (and  that  too,  on  the  most  liberal  mode 
of  computation)  covers  all  of  plaintiff's  ac- 
tual damages,  strongly  contrasted  with  the 
amount  of  punitory  damages  claimed,  swell- 
ing the  entire  demand  up  to  over  $5,000,  as 
we  find  It  figured  in  the  brief.  Our  courts 
have  time  and  again  held  that  even  punitory 
damages  have  a  limit  and  must  bear  some 
proportion  to  the  real  injury.  Grant  v.  Mc- 
Donogh, 7  La.  Ann.  447;  Campbell  v.  Short, 
35  La.  Ann.  465.  And  others  of  the  same 
type  might  be  arrayed.  With  the  moat  patient 
consideration,  we  can  find  no  basis  to  Increase 
the  amount  allowed  by  the  lower  court  aa 
exemplary  damages. 

We  think  the  levee  was  built  in  the  Inter- 
est of  the  Fischer  Lumber  &  Manufacturing 
Company,  and  impliedly  with  their  consent 
We  will  not  disturb  tbe  judgment  holding  the 
company  and  C.  B.  Fischer  liable. 

.We  find  a  reference  in  the  briefs  to  tbe  ex- 
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penaea  of  plaintiff  for  maps  and  docnmentarjr 
evldaice  conatitutlag  necessary  proof  In  the 
cause.    For  all  such  expenses  that  are  essen- 
tial to  make  out  plaintlfTs  case,  the  power  Is 
In  the  lower  court  to  tax  such  expenses  as 
costs.    Code  Prac.  art  652,  and  amendment 
We  regriet  to  find  in  one  of  the  briefs  for 
plaintiff  language  to  the  effect  that  the  issue 
of  this  litigation  is  awaited  with  interest  by 
"the  people,"  and  that  if  the  judgment  does 
not  grant  redress,  "the  people"  will  resort  to 
violence.    By  "redress"  we  can  only  under- 
stand the  measure  of  relief  contended  for  by 
the  plaintiffs.    The  judges  of  this  court  and 
presumably  of  all  courts,  perform  their  du- 
ties under  a  deep  sense  of  responsibility,  and 
with  an  earnest  desire  to  do  justice  to  the 
piaintiS  seeicing  reliet  and  to  the  defendant 
equally  entitled  to  protection  if  the  demand 
against  him  is  exaggerated  or  unfounded. 
Our  learned  brother  of  the  district  court  de- 
voted great  care  to  this  case.    We  have  scan- 
ned this  record,  and  given  the  closest  atten- 
tion to  the  argument  and  to  the  law  we  cm- 
ceive  applicable.    We  concur  In  the  condn- 
rion  of  the  lower  court    The  meaning  conv«y- 
ed  by  the  part  of  the  brief  under  discussion 
is  that  the  courts  must  adopt  the  standard  of 
rights  and  measure  of  relief  claimed  by  the' 
litigant  and  presented  by  bis  counsel,  or  pro- 
voke that  violence  which  the  brief  implies,  if 
it  does  not  expressly  state,  will  be  the  neces- 
sary and  appropriate'  redress  to  which  the 
people  will  resort    There  is  neither  persua- 
sion nor  propriety  in  these  lines  put  in  the 
briet    The  courts  of  the  country  would  for- 
feit the  public  confidence,  if  the  least  influ- 
ence were  accorded  to  the  method  adopted 
in  this  brief  of  enforcing  the  plaintiff's  de- 
mand: and  we  would  fail  in  our  duty,  if  we 
passed  over  the  brief  without  suitable  ex- 
pression.    The  forbearance  of  further  com- 
ment that  might  well  be  deemed  appropriate 
on  the  language  of  this  brief  is  perhaps  as  ex- 
pressive as  that  more  explicit  condemnation 
we  do  not  care  to  put  in  words.    It  is  ordered, 
adjudged,  and  decreed  that  the  judgment  of 
the  lower  coort  be  affirmed,  with  costs. 


m. : 


SSS) 


HOIiMES  T.  CROWESLL  &  SPENCBR  LITM- 
BBR  CO.,  Limited.     (No.  13,046.) 

(Supreme  Ck)art  of  Louisiana.    Feb.  20,  1899.) 

KasTSB  Aim    SSBVANT— InJDBISS    to  VoiiOHTMR. 

1.  A  lad,  at  the  instance  of  the  engineer  in 
chaise  of  a  company's  engine,  gave  a  helping 
band  to  two  of  the  company's  employes  in 
loading  8  or  10  ties  upon  the  engine,  to  be  by 
it  taken  to  a  break  in  the  company's  road  about 
a  mile  distant,  and,  having  done  so,  rode  down 
in  the  engineer's  cab  to  the  break,  for  amuse- 
ment and  from  curiosity.  While  so  riding,  he 
threw  a  few  sticks  of  wood  into  the  furnace 
connected  with  the  locomotive,  at  the  request 
of  the  engineer.  Seid,  these  facts  did  not  place 
him  in  the  company's  employment  particularly 
as  the  engineer  was  without  autliority  to  em- 
ploy persons  under  him.  He  was  substantially 
a  Tolnnteer. 


2.  ▲  company  is  not  responsible  for  injuries 
received  by  a  person  who,  holding  no  con- 
tractual relations  with  it,  either  as  a  passenger 
or  an  employ^,  and  with  no  invitation  from  it, 
attempts  to  board  one  of  its  moving  engines  by 
steps  leading  up  to  the  engineer's  cab,  even 
though  the  injury  should  have  been  due  to 
the  defective  condition  of  the  steps. 

(Syllabus  by  the  Oiurt.) 

Appeal  from  judicial  district  court,  parish 
of  Rapides;   Edwin  G.  Hunter,  Judge. 

Action  by  John  W.  Holmes,  for  the  use  of 
Willis  St  Clair  Hohnes,  against  the  Crowell 
&  Spencer  Lumber  Company,  Limited.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Re- 
versed. 

The  plaintiff,  a  minor,  represented  by  his 
father,  obtained  judgment  in  the  district  court 
of  Rapides  for  the  sum  of  $5,000,  for  per- 
sonal injuries  received  by  him  in  attempting 
to  enter  the  engineer's  cab  of  an  engine  op- 
erated by  defendant's  employes.  The  acci- 
dent was  alleged  to  have  occurred  by  reason 
of  a  defective  step  leading  up  to  the  cab.  The 
defendants  appealed,  and  the  plaintiff,  in  the 
supreme  court,  applied  for  an  Increase  of  dam- 
ages. Plaintiff's  cause  of  action  is  set  out  in 
two  petitions.  In  the  first  he  alleged  that  on 
or  about  the  19th  day  of  February,  1896,  said 
minor  was  working  in  the  employ  of  the  de- 
fendant company  as  a  log  washer,  w  Trash- 
ing logs  with  hose;  and,  while  in  such  em- 
ployment on  the  day  mentioned,  he  got  on  de- 
fendants* tram  railway,  as  employes  were 
allowed  and  instructed  to  do;  that  he  had 
gone  out  to  assist  in  the  loading  of  ties;  that 
he  was  returning  from  such  employment  had 
gotten  off,  and  was  about  to  remount  said 
engine,  when  his  foot  slipped,  on  account  of 
absence  of  properly  adjusted  appliances  and 
the  poorly-constructed,  crooke.d.  and  broken 
step;  that  it  was  contributory  negligence  on 
defendants'  part,  and  wanton  and  harmful 
disregard  for  the  safety  of  their  employes; 
that  the  minor  was  in  no  fault  whatever;  that 
from  such  culpable  negligence  on  the  part  of 
defendant  company  in  not  having  the  step 
properly  adjusted,  the  minor's  left  foot  slip- 
ped into  the  cogs,  and  was  crashed  and  t(»n 
off;  the  leaders  of  the  leg  were  cut  in  divers 
places;  the  flesh  torn  above  the  knee,  expos- 
ing the  bone;  that  amputation  of  the  foot  be- 
came necessary;  that  all  of  this  could  have 
been  prevented  had  it  not  been  for  the  gross 
negligence  of  the  company;  that  the  minor, 
by  reason  of  said  facts,  had  suffered  dam- 
ages to  an  amount  of  110,500;  that  the  minor 
was  about  16  years  of  age;  that  he  was  not  a 
skilled  workman,  but  was  receiving  75  cents 
a  day  for  his  labor;  that  by  the  loss  of  his 
foot  he  had  become  totally  Incapacitated  for 
labor  by  which  he  gained  his  living  and  as- 
sisted In  supporting  his  family.  In  the  sec- 
ond petition  it  was  alleged  that  the  minor 
being  employed  as  a  log  washer,  it  was  his 
added  duty  also  to  do  any  other  work  that 
might  be  assigned  him;  that  iu  addition  to 
being  on  the  engine  and  the  allegation  there- 
of, be  was  ordered  by  the  engineer  of  the 
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tram  road  of  defendants  to  "fire"  upon  the 
said  engine,  the  fireman  being  absent;  that 
the.  said  engineer  was  considered  a  superior, 
and  bad  a  right  to  command;  that  the  child 
obeyed,  and,  in  the  discharge  of  his  newly- 
assigned  duty,  he  was  Injured  from  the  de- 
fective machinery.  Defendants  filed  an  an- 
swer, under  reservation  of  a  peremptory  ex- 
ception of  no  cause  of  action.  The  latter  was 
predicated  upon  the  allegation  that  the  de- 
mand for  damages  was  based  substantially 
upon  the  averment  that  "plaintiff  was  in  the 
act  of  boarding  a  running  locomotive"  when 
the  injury  was  received,  without  the  same  be- 
ing necessary  in  the  discharge  of  any  duty 
in  his  employment,  or  in  obedience  to  the  or- 
der of  any  officer  or  superior  of  defendant 
company;  that  such  act  was  the  Immediate 
and  proximate  cause  of  the  injury,  and  was  - 
contributory  negligence,  so  gross  as  to  bar 
any  right  of  recovery  in  plaintiff.  In  their  an- 
swer, defendants  pleaded,  first,  the  general 
issue.  Further  answering,  they  averred  that 
plaintiff  wantonly,  recklessly,  and  volunta- 
rily put  himself  in  a  position  of  danger  by 
boarding  a  moving  locomotive,  when  the 
same  was  not  necessary  in  the  discharge  of 
any  duty,  or  in  response  to  the  order  of  any 
officer  or  superior  of  the  company,  and  this 
reckless  and  wanton  conduct  was  the  Imme- 
diate and  proximate  cause  of  the  Injury  he 
received;  that  the  plaintiff  had  no  right  nor 
business  on  said  locomotive,  or  even  in  its 
Immediate  proximity;  that  he  was  there  with- 
out the  knowledge,  consent,  or  procurement  of 
respondents,  and  against  their  well-known  ex- 
pressed and  published  orders;  tliat  respond- 
ents had  positively  forbidden  all  persons,  not 
even  excepting  their  employes,  to  board  or  ride 
on  the  locomotive  or  log  train  drawn  by  It, 
and  this  rule  was  published  by  posting  in  the 
cab  of  the  locomotive  and  other  public  places 
about  the  premises;  that  all  of  its  appliances 
for  the  running  and  handling  of  Its  train, 
and  for  the  protection  of  those  employed  there- 
on, were  complete  and  In  good  order.  They 
specially  averred  that,  in  this  connection,  they 
owed  no  duty  to  the  plaintiff,  except  not  to 
wantonly  harm  him,  as  he  was  not  employed 
on  the  locomotive,  but  was  there  for  his  own 
pleasure,  and  at  his  own  peril.  Defendants 
denied  that  plaintiff  was  employed  either  in 
loading  ties,  or  in  firing  on  the  engine,  or,  if 
so  engaged.  It  was  without  their  knowledge 
or  consent,  or  without  the  knowledge  or  con- 
sent or  procurement  of  any  of  their  employes 
having  authority  to  so  employ  him.  They  de- 
nied that  the  minor  was  In  their  employ  on 
the  day  the  accident  happened.  They  averred 
that  at  other  times  and  on  other  days,  when 
he  was  employed  by  them,  his  duty  was  to 
wash  logs  as  they  were  taken  from  the  skid- 
way  and  carried  to  the  mill,  and  that  his 
post  of  duty  under  such  employment  was  at 
a  point  some  distance  from  the  locomotive  or 
track  on  which  it  ran,  and  that  he  was  never 
employed  by  them,  or  any  one  having  their 
authority,  to  perform.any  other  service,-  and 


that,  in  the  performance  of  said  service,  he 
was  in  no  danger  whatever  from  the  locomo- 
tive. 

Andrews  &  Hackenyos,  Horace  H.  White, 
and  D.  B.  H.  Gbaffe,  for  appellants.  John  C. 
Blackman,  Allen  T.  Hunter,  and  Robert  P. 
Hunter,  for  appellee. 

NIOHOLLS,  a  J.  (after  stating  the  facts). 
We  have  given  the  testimony  in  this  case  our 
most  careful  consideration,  and  have  reached 
the  conclusion  that  there  was  no  basis  what- 
ever for  a  Judgment  In  favor  of  the  plaintiff 
against  the  defendants.  The  defendants 
owned  a  sawmill  In  the  parish  of  Rapides,  and 
were  engaged  in  the  business  of  sawing  of 
logs,  which  were  carried  to  their  mill  by  means 
of  a  locomotive  and  cars  operated  by  their 
employes  ui>on  a  tramway  which  they  had 
constructed.  The  business  seems  to  have 
been  an  extensive  one,  requiring  for  its  prop- 
er working  the  creation  of  distinct  depart- 
ments at  the  head  of  which  were  foremen  or 
managers,  with  separate  and  Independent  du- 
ties and  obligations.  One  of  these  depart- 
ments, known  as  the  "Milling  Department," 
was  in  charge  of  a  Mr.  Maynard.  The  other, 
known  as  the  "woods"  or  "logging"  depart- 
ment, was  under  the  control  of  a  Mr.  Evans. 
Each  head  of  department  had  the  exclusive 
right  of  employing  workmen  for  his  own  de- 
partment, and  the  duties  of  the  men  so  em- 
ployed were  confined  to  the  work  called  for 
therein.  The  selection  and  control  of  the  men 
c<mnected  with  the  operation  of  the  railway 
was  Intrusted  to  Evans.  One  of  the  locomo- 
tives upon  the  tramway  had  for  Its  engineer 
a  man  by  the  name  of  Patterson,  and  for  Its 
fireman  one  Hardy  Her.  There  was  strictly 
no  necessity  for  a  fireman  upon  the  locomo- 
tive, as  the  character  of  the  work  done  and 
the  distances  run  was  such  as  to  enable  the 
engineer,  not  only  to  act  as  such,  but  to  per- 
form the  duty  of  a  fireman,  and  for  some  con- 
siderable time  the  engineer  had,  in  fact,  per- 
formed the  duties  of  both. 

The  evidaice  shows  there  were  duplicate 
steps  leading  up  to  the  engine  on  the  right 
and  left  sides  of  this  particular  locomotive; 
that  there  were  cogwheels  under  and  In  front 
of  the  steps,  upon  the  right  side  of  the  loco- 
motive, but  none  under  and  hi  front  of  those 
upon  the  left;  that  the  engineer's  usual  posi- 
tion was  ui>on  the  right  of  the  engine  cab,  and 
that  of  the  fireman  was  upon  the  left;  that 
each  habitually  -entered  the  cab  by  the  steps 
on  the  side  next  to  the  position  he  was  called 
upon  to  occupy.  It  is  quite  likely  that  on  the 
19th  of  February,  1898,  the  steps  upon  the 
right  of  the  locomotive  were  not  In  as  good 
condition,  nor  as  well  protected,  for  purposes 
of  safety,  as  they  should  have  been.  What 
the  condition  of  the  steps  on  the  left  were  up- 
on that  day  was  not  made  to  appear.  On  the 
19th  of  February,  1898,  defendants'  sawmill 
for  some  reason  was  not  in  operation,  but  the 
trains  were  out  In  the  woods,  engaged  in  the 
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•wotk  of  bringing  In  logs.  Shoortly  after  12 
o'clock  of  that  day,  Patterson's  engine,  wltb 
cars  loaded  with  logs  attached  thereto,  was 
making  Its  way  to  the  mill,  when  It  was  dis- 
covered at  a  distance  of  about  a  mile  there- 
from that  the  ties  upon  the  tramway  were  In 
snch  a  condition  as  to  make  It  necessary  to 
stop  the  cars,  and  put  In  new  rails,  before 
proceeding  further.  It  was  possible,  howev- 
er, for  the  locomotlTe  to  pass  over.  In  order 
to  remedy  the  trouble,  the  locomotive  was  de- 
tached from  the  cars,  and  sent  forward  to  the 
aSU,  Patterson  receiving  Instructions  to  have 
some  ties  which  were  at  the  mill  loaded  upon 
the  engine  and  tender,  and  to  return  with 
them  to  the  break  in  the  road.  Hardy  Her, 
the  fireman,  was  upon  the  locomotive  at  that 
time.  He  remained  upon  It  some  time  after  It 
reached  the  mill,  and  assisted  In  placing  the 
new  ties  upon  the  engine.  When  the  engine 
reached  the  mill,  Patterson  found  there  sev- 
eral men  and  a  number  of  lads  (among  them 
the  plaintiff)  loitering  around  the  miU  for 
want  of  employment.  The  plaintiff  had  been 
In  defendants'  service  for  some  time,  employed 
as  a  log  washer;  but,  that  duty  not  being  con- 
tinnous,  he  was  only  engaged  from  day  to 
day,  aa  occasion  required.  On  that  particu- 
lar day  the  plaintiff  was  not  engaged.  When 
the  time  came  for  loading  up  the  engine,  Pat- 
terson called  upon  several  men  to  assist  in  do- 
ing so;  and,  according  to  the  testimony  of  the 
[tolntiff,  he  called  upon  him,  and  the  other 
boys,  to  give  a  helping  hand,  which  they  did. 
When  the  engine  started  l>ack,  these  boys  got 
upon  it,  and  went  down  to  the  break;  the 
plaintiff  and  a  boy  named  Graham  being  per- 
mitted to  enter  the  cab.  The  fireman.  Her, 
did  not  go  down  on  the  engine  to  the  break, 
but  remained  at  the  mill.  Plaintiff  testified 
that,  on  the  way  down,  Patterson  called  upMi 
him  to  "fire  up,"  and  that  he  filled  up  the  fur- 
nace with  wood;  that  Patterson  had  told  him 
before  getting  on  the  oiglne  that  he  wanted 
some  one  to  fire  up.  The  engine  remained  at 
the  toeak  some  20  or  30  minutes  while  the  ties 
were  being  unloaded,  and  .then  returned  to  the 
mill.  In  this  Interval,  the  boys  had  gone 
down  to  a  creek  in  the  neighborhood,  but  they 
were  recalled  by  Patterson's  calling  out  to 
them,  aa  he  started  bis  engine  on  its  return, 
"Come  on,  boys,  If  you  want  to  go  back." 
Before  they  could  reach  the  engine,  it  had 
gotten  nnder  way,  and  they  climbed  upon  the 
hack  end  of  the  tender,  which  the  testimony 
rrtiowB  was  a  place  of  perfect  safety.  Just 
before  the  engine  reached  the  mill,  and  while 
It  was  "slowing  up,"  plaintiff  got  down  from 
the  left  of  the  rear  of  the  tender,  ran  over 
to  and  along  Its  right  side,  up  to  and  opposite 
the  steps  leading  to  the  engineer's  cab,  and 
there  attempted  to  get  into  the  cab.  As  he 
placed  his  foot  on  the  step,  It  slipped  oH,  and 
got  entangled  in  some  cogwheels  which  were 
under  and  in  front  of  the  steps.  The  engine 
was  at  once  stopped,  and  the  boy  extricated, 
bnt  hta  foot  was  crushed,  end  his  leg  badly 
cut.     He  was  taken  to  his  home,  where  the 


front  part  of  his  foot  was  amputated.  He 
remained  in  bed  several  months,  necessarily 
suffering  great  pain.  His  injuries  are  per- 
manent, and  it  is  shown  that  his  ability  to 
perform  work  such  as  bis  station  in  life  would 
call  for  has  been  greatly  impaired. 

The  Jury  evidently  permitted  their  sym- 
pathy to  get  the  better  of  their  Judgment 
Well-directed  and  Judiciously  controlled  sym- 
pathy is  commendable  at  all  times,  but  sym- 
pathy which  seeks  to  remedy  a  distressing  ac- 
cident, by  casting  loss  and  responsibility 
ui>on  parties  who  are  In  no  wise  blamable  on 
account  of  it,  is  not  permitted  in  a  court  of 
Justice.  This  accident,  by  which  a  young  lad 
has  been  maimed  for  life.  Is  certainly  much 
to  be  deplored,  but  defendants  in  no  way  con- 
tributed to  It  Patterson  was  not  authorized 
to  employ  the  plaintiff  in  any  capacity,  and 
his  permission  to  him  to  enter  the  engineer's 
cab,  when  the  engine  was  going  down  to  the 
break,  was  in  violation  of  positive  prohibitory 
orders.  The  mere  call  upon  the  boys  who  were 
loitering  around  the  mill  to  give  a  helping 
hand  in  putting  the  ties  upon  the  engine  can 
in  no  sense  be  called  an  employment  of  them 
by  the  company.  Their  responding  to  such 
a  call  was  purely  a  voluntary  and  gratuitous 
act,  such  as  any  one  standing  In  the  neigh- 
borhood of  the  engine  would  have  respond- 
ed to,  not  as  employment  but  as  a  favor. 
The  nature  and  character  of  what  occurred 
Is  very  ezpresslvely  explained  by  the  state- 
ment made  by  one  of  these  boys  on  the 
stand,— "that  they  were  helping  Just  to  be 
helptog." 

We  see  nothing  In  the  record  which  would 
Justify  us  in  reaching  the  conclusion  that 
Patterson  ever  thought  of  employing  plain- 
tiff, or  that  plaintiff  ever  thought  of  being 
employed,  as  a  "fireman"  upon  the  engine. 
Had  not  this  accident  occurred,  we  have  no 
idea  that  such  a  claim  would  have  ever  been 
put  forward.  Woodward,  one  of  the  men 
who  went  down  to  the  break  on  the  engine, 
says  that  he  heard  Patterson  say  to  the  plain- 
tiff, while  the  latter  was  in  the  cab,  "Willis 
throw  some  wood  In  the  furnace;"  but  this  is 
nothing  more  than  a  request  which  might  well 
have  been  addressed  to  Woodward  himself. 
Everything  negatives  the  dea  that  plaintiff 
could  have  been  under  any  employment  as  a 
fireman  even  bad  Patterson  had  the  authority 
(which  he  did  not  have)  to  employ  him  as 
such.  The  boys  evidently  went  down  on  the 
engine  as  an  amusement  or  from  curiosity, 
to  see  the  situation  at  the  break.  The  fire- 
man. Her,  testified  that  he  did  not  go  back 
on  the  engine  to  the  break,  for  the  reason 
that  knowing  where  it  was  going,  and  how 
long  it  would  be  away  before  returning,  he 
had  "fired  up"  before  the  engine  left  the  mill, 
putting  on  steam  enough  to  last  until  It  would 
return;  and  the  testimony  shows  there  was 
no  necessity  for  any  further,  "firing  up."  As- 
suming, however,  that  Patterson  ever  intend- 
ed to  employ  plaintiff  as  a  fireman,  and  that 
plaintiff  understood  that  he  was  so  employed^ 
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the  employment  woidd  not  bare  extended  be-  i 
yond  the  outgoing  trip,  and  the  relations  of 
the  parties  on  that  score  terminated  at  the 
break.  If  Patterson  had  imagined  that  plain- 
tiff had  been  employed  as  a  fireman,  and  that 
his  services  as  such  were  needed  for  the  re- 
turn trip,  he  certainly  wonld  not  have  start- 
ed back  to  the  mill  Trlthout  seeing  that  he 
was  aboard.  His  calling  out  to  the  boys  as 
be  was  leaving,  "Come  on,  boys,  if  you  want 
to  go  back,"  clearly  Indicates  what  the  actual 
situation  was.  Patterson  did  not  call  upon 
the  plaintiff  on  the  return  trip  to  go  Into  the 
cab,  nor  did  the  latter  attempt  to  go  into  it 
until  the  engine  was  nearing  the  end  of  the 
trip,  and  within  a  few  yards  of  the  mill,  and 
when  It  was  perfectly  apparent  that  it  would 
reach  the  roundhouse,  as  in  fact  it  did  reach 
the  roundhouse  without  any  further  "firing 
up."  We  do  not  know  why  the  plaintiff  left 
his  place  on  the  rear  of  the  tender,  and  at- 
tempted to  go  into  the  cab  while  the  engine 
was  la  motion.  The  reason  assigned  by  him 
that  he  thought  It  was  necessary  to  fire  up 
cannot  be  received  as  the  correct  one.  In 
view  of  the  situation  of  the  engine  at  that 
time.  He  was  not  called  upon  to  go  into  the 
cab.  There  was  no  reason  for  his  doing  so. 
There  was  no  reason  for  bis  supposing  it  was 
necessary  for  him  to  have  done  so.  He  left  a 
place  of  safety,  and  without  any  necessity, 
and  in  the  discharge  of  no  duty,  attempted  to 
board  a  moving  engine.  The  defendant  com- 
pany Is  not  responsible  for  the  consequences 
of  that  act  There  were  no  contractual  re- 
lations of  any  kind  at  that  time  between  the 
parties.  Under  the  evidence,  we  have  no  al- 
ternative but  to  set  aside  the  verdict  of  the 
jury,  and  the  Judgment  of  the  court  based 
thereon,  and  to  reject  plalntifTs  demand.  For 
tbe  reasons  assigned.  It  is  ordered,  adjudged, 
and  decreed  that  the  verdict  of  the  Jury  be 
■et  aside;  that  the  judgment  thereon  render- 
ed be,  and  the  same  Is  hereby,  annulled, 
avoided,  and  reversed,  and  plalntifrs  demand 
be  rejected,  with  costs  In  both  courts. 


J.  A.  FAT  &  EOAN  CO.  et  al.  t.  MONROE 

NAT.  BANK  et  al.     (No.  1S.026.) 
(Supreme  Ck>art  of  Iioulsiana.    Feb.  6,  1899.) 

COBPOBITIOSS — MoRTaiOSS — FOSECLOSURB — PkO- 
CEEDB — FKiL0DUT.BKT  CONVBTIKCKS. 

The  contest  was  among  creditors  over  the 
proceeds  of  the  sale.  The  mortgage  creditor 
whose  mortgage  was  foreclosed  was  not  a  di- 
rector of  the  corporation  debtor,  and  was  not 
concerned  in  so  far  as  t«lated  to  the  payment 
by  the  latter  of  its  indebtedness.  The  mortgage 
creditor,  holder  of  notes  deirasited  as  collateral 
security,  had  the  right  to  foreclose,  and  to 
have  the  property  sold.  The  testimony  does 
not  disclose,  as  between  the  two  corporations, 
that  the  property  was  sold  in  the  proceedings 
of  foreclosure  for  the  pnrpose  of  defrauding 
creditors  by  change  of  title.  There  was  no  col- 
lusive agreement  between  the  two. 
(Syllabna  by  the  Court) 

Appeal  from  Judicial  district  court  parish  of 
Ouachita;  V.  N.  Potts,  Judge. 


Injunction  by  7.  A.  Fay  ft  Kgan  Company 
and  others  against  the  Monroe  National  Bank 
and  others  to  restrain  defendants  from  fore- 
closing a  mortgage  of  the  property  of  tbe 
Ouachita  Excelsior  Saw  &  Planing  Mills,  Lim- 
ited, and  to  annul  the  same.  From  a  decree 
In  favor  of  defendants,  plaintiffs  appeal.  Af- 
firmed. 

A.  A.  Ounby,  for  appellants.  Hudson,  Potts 
&  Bernstein,  for  appellees. 

BREAUX,  3.  Plaintiffs,  Judgment  creditors 
of  the  Ouachita  Escelslor  Saw  ft  Planing 
Mills,  Limited,  brought  an  injunction  suit 
against  the  defendant  to  oojoin  It  from  fore- 
closing Its  mortgage,  and  to  annul  the  mort- 
gage the  latter  was  seeking  to  foreclose.  The 
injunction  was  bonded  by  tbe  defendant  and 
It  proceeded  with  the  foreclosure  of  its  mort- 
gage, and  had  the  property  mortgaged  sold. 
The  property  was  bought  for  the  banlc,  and, 
at  the  request  of  the  bank,  it  was  afterwards 
transferred  to  the  West  Monroe  Lumber  Com- 
pany. The  property  thus  sold  waa  all  the 
property  owned  by  the  Ouachita  Eiscdslor 
Saw  &  Planing  Mills.  The  notes  upon  which 
the  bank  foreclosed  were  held  as  collateral 
security  to  secure  the  payment  of  the  amount 
of  its  claim  against  the  Ouachita  Excelsior 
Saw  &  Planing  Mills.  One  of  plaintiffs'  con- 
tentions Is  that  the  mortgage  was  executed 
in  favor  of  L.  D.  McLaln,  as  a  party  who  was 
to  accept  the  mortgage,  who  was  not  a  cred- 
itor of  the  Ouachita  Excelsior  Saw  &  Planing 
Mills,  and  that  he  had  no  right  to  dispose  of 
the  notes;  and  the  mortgage  securing  those 
notes,  as  to  their  payment  is  attacked  on  a 
number  of  grounds,  chiefly  that  the  saw-mill 
company  did  not  owe  the  bank  anything,  and 
that  it  neither  owned  nor  possessed  the  notes, 
the  basis  of  the  proceedings  of  foreclosure. 
Plaintiffs  charge  in  argument  that  the  sale 
was  a  consent  sale,  a  mere  simulation,  where- 
by a  number  of  creditors,  including  plaintiffs, 
lost  tbebr  claims.  The  Indebtedness  of  the 
min  to  the  building  and  loan  association  was 
$13,456.60,  and  the  bank  $6,861.02.  There 
does  not  seem  to  be  any  serious  question  about 
the  indebtedness  to  the  former.  As  to  the 
latter,  Floumoy,  the  cashier  of  the  bank, 
swears  that  it  was  due  by  tbe  Ouachita  Excel- 
sior Saw  &  Planing  MUls  to  the  bank.  With 
reference  to  the  notes  deposited  as  collateral 
security  to  secure  this  last-stated  sum,  the 
cashier  swore:  "Q.  Were  tbey  delivered  to 
you  then  as  collateral  for  the  indebtedness  of 
L.  D.  McLaln,  or  for  the  Ouachita  Excelsiw 
Saw  &  Planing  Mills?  A.  For  the  mill,  as  that 
receipt  states.  Q.  Not  for  any  Indebtedness  to 
Capt  McLain?  A.  No,  sir."  Further  testify- 
ing, he  said:  "Our  Interest  was  to  get  our 
debt  of  six  thousand  eight  tundred  and  sixty- 
one  02/100  dollars."  In  the  district  court 
plaintiffs'  demand  was  rejected.  From  the 
Judgment  plaintiffs  prosecute  this  appeal. 

It  was  shown  by  sufficient  testimony  that 
the  Ouachita  National  Bank  was  a  creditor  in 
the  amount  before  mentioned.     As  aucb.  It 
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bad  a  rlgbt  to  accept  notes  as  collateral  se- 
curity, and,  at  tbelr  maturity,  to  foiecloae 
the  mortgage  by  which  they  were  secured. 
TVe  take  It  that  the  mill  company  was  indebt- 
ed, beyond  question.  In  the  amounts  before 
stated;  but  we  understand  that  the  complaint 
Is  directed  against  I^  D.  McLaln,  who  was  one 
of  the  directors  of  the  mill  company,  and 
against  the  method  followed,  which  resulted 
in  a  transfer  of  the  mill  property  of  the 
OuachlU  Excelsior  Saw  &  Planing  Mill  Com- 
paay  to  another  company,  known  as  the 
"West  Monroe  Mill,"  organized,  plaintiffs 
charge,  for  the  purpose  of  succeeding  to  the 
business  of  the  former  company,  and  thereby 
enable  it  to  escape  the  execution  of  its  credit- 
ors. The  president  of  the  bank  testified  that 
the  debt  was  contracted  before  the  crea- 
tion of  the  debt  due  plaintiff.  The  bank  had 
the  right  to  foreclose  Its  mortgage.  The  notes 
that  had  passed  through  the  hands  of  one  of 
tiie  directors  of  the  mill  company  to  facilitate 
the  transaction,  as  we  take  It,  and  not  with 
the  view  of  benefiting  the  directors,  became 
Its  notes  in  due  course  of  business.  The  in- 
tervention of  the  director  in  the  negotiation, 
which  resulted  In  the  bank  becoming  owner  of 
these  notes  in  good  faith,  did  not  affect  its 
right  to  collect  them.  The  Insistence  is  that 
no  money  was  paid  by  the  bank;  but  this  Is 
not  sustained  by  the  testimony.  It  Is  true 
that  the  bank  claimed  the  face  yalue  of  the 
notes  it  held,  and  obtained  an  order  of  seizure 
for  the  whole,  while  in  reality  the  principal 
was  considerably  less,— a  claim,  it  is  true, 
which  should  not  have  been  made;  yet  a  de- 
mand for  a  larger  amount  than  should  have 
been  claimed  does  not  affect  the  right  to  col- 
lect the  sum  actually  due.  After  the  injunc- 
tion had  been  bonded,  the  property  was  offer- 
ed for  sale  by  public  auction.  In  accordance 
with  the  terms  of  the  advertisement  made  in 
the  foreclosure  proceedings;  and  It  was  ad- 
judicated to  an  attorney,  as  we  take  It,  acting 
for  the  bank.  We  do  not  understand  that 
the  right  to  bond  vel  non  is  before  us  for  de- 
cision. The  attorney,  shortly  after,  in  ac- 
cordance with  the  direction  of  his  principal, 
sold  the  property  to  the  West  Monroe  Mill 
Company.  In  argument  at  bar,  and  in  the 
brief,  complaint  was  directed  against  their  ad- 
judication and  subsequent  sale  to  the  West 
Monroe  Lumber  Company.  The  Judge  of  the 
district  court  states  in  his  reasons  for  Judg- 
ment that  he  refused  to  admit  testimony  to 
abow  a  colluslTe  agreement  to  sell  this  prop- 
erty, and  have  It  purchased  by  the  West  Mon- 
roe liwnber  Company,  for  the  purpose  of  de- 
franding  creditors  of  the  Ouachita  Excelsior 
Min  Company,  as  nothing  of  this  sort  was 
mentioned  In  the  allegations.  We  agree  with 
oar  learned  Brother  of  the  district  court  that 
It  tras  not  an  Issue  of  the  case. 

As  to  pleadings,  of  course,  plaintlfEs  must 
^>eclficaliy  set  forth  the  grounds  upon  which 
tbey  base  their  action;  but,  if  we  should  take 
it  tbat  the  testimony  received  without  objec- 
tion reformed  the  pleadings,  the  testtanony  ad- 


mitted does  not  sustain  a  cause  against  tbe 
West  Monroe  Lumber  ComiMiny,  a  corporation 
not  responsible  for  individual  acts  of  a  di- 
rector. This  company  bought  the  property 
virtually  from  the  bank,  and,  in  the  light  of 
the  evidence  before  us,  the  corporation  itseU 
has  committed  no  wrong  for  which  It  can  be 
held  in  these  proceedings.  We  have  not 
found  ground  to  annul  the  act  of  sale  made  to 
the  West  Monroe  Lumber  Company.  By 
means  of  Its  purchase,  the  price,  part  of  which 
went  towards  paying  a  portion  of  the  claim  of 
one  of  the  plaintiffs,  was  paid,  or  a  settle- 
ment equivalent  to  payment  was  entered  into 
with  the  creditor,  the  bank.  The  following 
may  serve  to  Illustrate:  A.  proposes  to  B.  to 
buy  O.'s  property,  mortgaged  to  B.,  provided. 
In  case  of  purchase  at  public  auction,  B.  will 
assist  him.  A.,  in  payhig  the  price.  The  trans- 
action is  not  condemnable  under  the  law,  even 
though  it  may  have  the  effect  of  reducing  C. 
to  a  condition  of  absolute  Insolvency.  The 
maneuvers  of  others  cannot  affect  the  rights  of 
A,  who  becomes  the  owner.  Here,  the  W^t 
Monroe  Lumber  Comiwny  may  be  said  to  be  in 
the  position  of  A.  If  there  had  been  a  prede- 
termination to  wreck  the  Ouachita  Eiscelslor 
Saw  &  Planing  Mill  Company,  with  the  evi- 
dence before  us  and  under  the  pleadings,  It 
would  not  be  possible  to  hold  the  West  Mon- 
roe Lumber  Company,  an  lndq>endent  organi- 
zation, responsible  for  the  wreckage.  It  stood 
for  the  price  at  which  the  property  was  ad- 
judicated. It  was  divided  among  the  cred- 
itors, prior  In  rank  of  claims,  and,  among 
them,  to  an  amount  stated,  was  one  of  the 
plaintiffs.  There  was  to  that  extent,  so  far 
as  we  have  found,  no  offending  against  the 
law,— no  collusive  agreement.  The  directors, 
as  we  understand,  are  not  claiming  anything  In 
opposition  to  creditors.  It  is  a  contest  among 
creditors  over  the  proceeds  of  a  sale  made 
in  foreclosure  proceedings.  The  case  does  not 
come  within  the  application  of  the  rule  laid 
down  in  Butchers'  Union,  etc..  Landing  Co.  v. 
Crescent  City,  etc.,  Slaughter-House  Co.,  4 
Sup.  Ct  652. 

We  weU  understand  that  a  president  has  no 
right.  In  the  Interest  of  the  bank  he  repre- 
sents, and  much  less  in  his  own,  to  form  cor- 
porations to  defeat  creditors.  Such  combina- 
tions do  not  meet  with  the  law's  sanction; 
but  In  a  case  in  which  the  purpose  was  to 
annul  a  mortgage,  in  face  of  the  fact  that  all 
the  evidence  proves  the  reality  of  the  mort- 
gage, we  have  not  found  it  possible,  on  alle^- 
tions  made.  In  law,  to  hold  that  such  a  com- 
bination was  entered  Into.  The  new  company 
Is  not  such  a  corpus  sine  animus  extrinsicus 
apparens  Intrlnsicus  nihil  habens  as  It  would 
have  to  be  In  order  not  to  take  It  Into  account 
at  all,— to  Ignore  It  altogether.  It  is  an  "in- 
tellectual body,  created  by  law,  composed  of 
individuals  united  under  a  common  name," 
and,  as  such,  entitled  to  citation,  and  to  stand 
in  Judgment  in  all  matters  affecting  its  rights. 
There  is  a  question  about  $363  of  the  price; 
as  to  bow  it  was  credited,. If  at  alL    As  to 
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this  amount,  plaintiffs'  rights  are  reserved  aa 
In  case  of  nonsuit  For  reasons  assigned,  It 
is  ordered,  adjudged,  and  decreed  that-  the 
Judgment  appealed  from  Is  affirmed,  save  as 
to  1363,  the  right  to  which  Is  leserred  as^Just 
stated. 

On  Application  for  a  Behearing. 

(March  7,  1899.) 

We  have  re-ezamlned  this  case,  and  recon* 
ddered  the  law  and  the  facts  InTolved.  We 
are  convinced  that  our  decree  Is  correct,  par- 
ticularly for  the  reason  that  the  company. 
West  Monroe  MIU,  owner  of  the  property 
whose  title  Is  attacked,  is  not  a  party.  We 
have  not  changed  our  views,  as  heretofore  ex- 
pressed, save  In  an  unimportant  particular. 
The  Code  of  Practice  (arUcle  908)  directs:  "If 
the  judgment  be  reversed,  In  whatever  degree 
It  may  be,  the  appellee  shall  pay  the  costs." 
Having  di8turl)ed  the  Judgment  below  In  mat- 
ter involving  $363,  and  reserved  to  each  party 
(plalntifT  and  defendant)  his  right  aa  to  claltft, 
we  think-  the  change  is  enough  to  carry  costs. 
The  question  being  plain  enough  without  fur- 
ther hearing,  the  change  as  relates  to  costs 
Is  ordered.  Our  decree  remains,  the  defend- 
ant and  appellee  to  pay  the  costs.  Beheaxing 
refused. 


(SI  La.  Ann.  468) 

STBMPBIi  T,  PULTON  et  al.     (No.  13,075.) 

(Supreme  Ciourt  of  lioulsiana.    Feb.  20,  1899.) 

Sdspbnsivb  AppeaI/— Inbufficiiht  Bosd— Dsvo- 
lutivb  a.fpkau 

When  the  Judge  of  the  district  court  has, 
by  inadvertence,  fixed  an  insufficient  bond  for  a 
suspensive  appeal,  and  thereafter  has  dismissed 
the  appeal,  on  application  for  a  certiorari  to 
the  circuit  court  by  defendant,  the  transcript 
of  appeal  having  been  filed  in  the  conrt  of  ap- 
peal, that  court  should  direct  the  appeal  to 
stand  as  a  devolutive  appeal,  the  l>ond  being 
sufficient  to  secure  costs,  and  being  for  the 
amount  fixed  by  the  district  court.  Marshall 
V.  Banking  Co.,  5  La.  Ann.  861|  Balph  v.  Hog- 
gatt,  2  La.  Ann.  462. 

(Syllabus  by  the  0>art) 

Action  by  Mrs.  Mary  G.  T.  Stempel  against 
E.  Fulton  and  others.  Judgment  for  plaintiff. 
Application  by  B.  Fulton  for  certiorari  or  writ 
of  review  to  the  court  of  appeals  of  pariah  of 
Orleans.    Writ  granted. 

Theo.  Cotonlo,  tot  petitioner.  B.  Howard 
Mc<3aleb,  for  respondents. 

HILLBB,  J.  The  relator  seeks  the  writ  of 
certiorari  to  the  conrt  of  appeals  for  the  par- 
ish of  Orleans  to  review  its  action  in  refusing 
a  mandamus  to  compel  the  allowance  of  a  sus- 
pensive appeal  by  the  district  court  from  the 
judgment  against  relator.  The  Judgment 
against  relator  by  the  district  conrt  was  for 
$1,000.  By  an  Inadvertence  of  the  Judge,  the 
bond  for  the  suspensive  appeal  was  fixed  at 
$50,  the  amotmt  being  inserted  by  the  counsel 
for  the  appellant,  and  the  bond  was  furnished. 


Thereafter  the  plaintiff  took  a  rule  to  set  aside 
the  8U8i>ensive  appeal,  on  the  ground  the  sure- 
ty was  not  good  and  sufficient,  and  because 
of  the  Insufficiency  of  the  bond  in  amount. 
The  Insufficiency  of  the  bond  would  with  more 
propriety  have  been  addressed  to  the  appellate 
court,  though  the  jurisdiction  of  the  lower 
court  has  been  affirmed  to  set  aside  an  er- 
roneous order,  such  as  to  direct  a  suspensive 
appeal  on  a  bond  for  costs  to  suspend  a  money 
Judgment  of  $1,000.  State  v.  Judge  of  Twen- 
ty-Fourth Judicial  Dist.  Court,  82  La.  Ann. 
816;  State  v.  Judge  of  Tenth  Dist,  6  La.  Ann. 
548;  1  Hen.  Dig.  p.  330,  note  3.  But  it  Is  dear 
that,  though  the  bond  fixed  by  the  district 
conrt  was  Insufficient  for  a  suspensive  appeal, 
the  bond  was  good  for  a  devolutive  appeal; 
and  the  district  court.  Instead  of  setting  aside 
the  appeal,  should  have  maintained  it  as  a 
devolutive  appeal.  This  error  the  relator 
sought  to  correct  on  his  application  to  the 
court  of  apiieal,  but  his  prominent  ground  of 
complaint  was  that,  because  of  a  bond  fur- 
nished for  costs,  the  district  court  could  not 
set  aside  an  Improvident  order  for  the  sus- 
pensive appeal.  In  our  view,  the  district  court 
should  have  been  directed  to  modify  Its  order 
so  as  to  maintain  the  relator's  appeal  as  de- 
volutive only,  or.  In  view  of  the  t&ct  that  the 
record  of  appeal  has  been  flle^  in  the  court  of 
appeals,  as  relator  brings  to  our  notice  In  his 
application  to  the  court,  that -the  order  to  be 
made  by  the  court  of  appeals  is  that  tiie  ap- 
peal of  the  relator  stand  as  a  devolutive  ap- 
peal, reserving  to  the  plaintiff  In  the  lower 
court  to  proceed  with  his  execution;  and  our 
learned  Brothers  of  the  court  of  appeals,  well 
advised  of  the  law,  doubtless  assumed  that, 
on  the  bond  for  costs,  the  relator  would  have 
the  Iienefit  of  a  devolutive  appeal,  and  had  no 
purpose  to  disturb  it  It  la  therefore  ordered 
and  decreed  that  the  conrt  of  appeals  for  the 
parish  of  Orleans,  on  the  application  to  It  of 
the  relator,  do  maintain  his  appeal  as  devolu- 
tive, reserving  the  right  of  plaintiff  In  execu- 
tion to  proceed  with  it 


(61  La.  Ann.  4tS) 
(X)UDBOY  et  al.  v.  PECOT  et  aL 
(No.  13,000.)! 

(Supreme  Conrt  of  Louisiana.    Feb.  6,  1899.) 

Appeal,  — Rbtdkn  Dat— Abandonmbkt— Filino 
Transcript. 

1.  An  order  for  an  appeal,  suspensive  or  dev- 
olutive, returnable  according  to  law,  is  re- 
turnable at  the  first  return  day  for  the  parish 
after  the  order.  The  appeal  under  that  particu- 
lar order  is  abandoned  if  not  perfected  by  that 
time.    Mortee  v.  Edwards,  20  La.  Ann.  236. 

2.  The  filing  of  a  transcript  after  an  appeal 
has  been  abandoned  is  without  effect,  and  ap- 
pellee is  entitled  at  any  time  to  have  the  laps- 
ing of  the  appeal  declared. 

(Syllabus  by  the  C!onrt) 

Appeal  from  Judicial  district  court  parish 
of  St  Mary;  A.  C.  Allen,  Judge. 

*■  Behearing  denied  March  7,  1809. 
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Action  by  Mrs.  Angele  Ooudioy,  widow,  and 
others,  against  Ernest  Pecot  and  others. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Dismissed. 

Don  Caffery  &  Son,  for  appellants.  Walter 
J.  Burke  &  Bro.,  for  appellees. 

NICHOLL^  a  J.  Judgment  was  rendered 
In  this  case  by  the  district  court  on  the  30th  of 
June,  1887,  In  favor  of  the  plaintiffs.  On  the 
same  day,  counsel  for  defendants,  by  motion, 
applied  for  and  obtained  an  order  of  appeal 
returnable  to  the  supreme  court  according  to 
law,  the  order  being  In  the  alternative  for  a 
suspensive  or  a  devcriutlve  appeal.  In  case 
of  a  devolutive  appeal  the  court  fixed  the  ap- 
peal bond  at  960.  In  case  of  a  suspensive 
ai^eal  It  ordered  bond  to  be  given  for  the 
amount  required  by  law.  No  bond  was  fur- 
nished by  the  defendants  until  22d  June,  1886, 
when  an  appeal  bond  for  (50  was  furnished, 
the  condition  of  the  bond  reciting  that  it  was 
given  under  an  order  of  the  district  court 
granting  defendants  a  devolutive  appeal.  The 
transcript  in  the  case  was  filed  In  the  supreme 
coort  on  December  1,  I8881.  No  new  order  of 
appeal  was  asked  for  or  granted,  nor  was 
there  any  ai^llcation  made  for  delay,  or  for 
an  extension  of  the  return  day.  Appeals  from 
the  parish  of  St  Mary  were  returnable  at  that 
time  on  the  fourth  Mondays  of  March  and 
November  (Act  No.  68,  of  18&1),  and  since, 
under  Act  No.  78  of  1888,  on  the  fourth  Mon- 
days of  January,  March,  June,  and  November. 
Plaintiffs  have  moved  to  dismiss  the  appeal, 
on  the  gronnd  that,  when  the  l)ond  was  fur- 
nished and  the  transcript  was  lodged  in  the 
supreme  court,  the  appeal  had  lapsed  by  aban- 
donment; that  no  notice  had  ever  t>een  served 
upon  him  that  the  appeal  would  be  or  was  be- 
ing prosecuted,  and  he  had  only  learned  casu- 
ally of  the  filing  of  the  transcript;  that  he 
had  never  consented  to  an  extension  of  time. 
We  are  of  the  opinion  that  the  appeal  should 
be  dismissed.  Defendants  having  failed  to 
furnish  bond  either  'for  a  devolutive  or  a  sus- 
pensive appeal  nnder  the  order  of  appeal 
granted  30th  June,  1887,  within  the  return 
day,  and  having  failed  to  obtain  an  extension 
of  the  return  day,  the  effect  of  that  particular 
order  terminated.  If  they  were  entitled  to  an 
appeal,  it  wonld  be  an  appeal  under  the  new 
order  of  appeal  and  bond  given  nnder  It,  and 
after  proper  citation  to  appellees.  Mortee  v. 
Bdwards,  20  La.  Ann.  236. 

Appellants  maintain  that,  assuming  the 
gronnds  nrged  for  dismissal  to  have  been  well 
founded,  they  could  only  have  been  urged 
vrltbln  three  days  from  the  filing  of  the  tran- 
script at  any  one  of  the  return  days  for  the 
parish  of  St  Mary  during  the  year  in  which 
devolutive  appeal  could  be  taken.  If  the  ap- 
peal was  abandoned  under  the  order  of  appeal 
as  taken  (as  we  hold  it  was),  the  effect  was 
self-acting,  needing  no  order  of  court  to  make 
It  opeiatiTe«    An  order  of  court  on  that  nib- 


Ject  would  be  merely  dedaititory  of  an  ex- 
isting fact  Hie  first  return  day  having  pass- 
ed without  the  filing  of  the  transcript,  appel- 
lees was  not  called  upon  to  be  in  court  upon 
any  subsequent  return  day  for  the  parish,  to 
ascertain  whether  the  transcript  would  be 
filed,  and,  if  so,  at  what  time.  There  would 
be  no  fixed  period  to  which  the  three  days' 
rule  could  be  made  to  apply.  Tbe  appeal  is 
dismissed. 


(51  La.  Ann.  478) 

BQUITABLB  BBCURITIBS  CO.  v.  BLOCS 
(ROBIN,  Intervener.     No.  12,874). 

(Supreme  Conrt  of  Louisiana.    Feb.  20,  1889.) 

CANCBtXATIOS     or    InsTHUUBNTS  —  JCDOUSNTS  — 

CoixATERAi,  Attack— Annulmext—Dikbot  Pro- 

CXSDINO — EXBOUTIOXS— CI.AIIC    BT    THIBD     PBB- 

sos. 

1.  The  asserted  mortgage  of  the  wife  was 
canceled  twice  on  separate  mles  filed,  and 
served  upon  all  parties  concerned. 

2.  The  conrt  had  jurisdiction  over  the  snb- 
Ject-matter,  and  passed  upon  (questions  at  Is- 
sne.  Whether  the  court's  decisions  on  these 
rules  were  erroneous  or  correct  do  not  present 
grounds  enough  for  collateral  attacks  of  the 
proceedings. 

3.  The  third  opponent  cannot  treat  the  judg- 
ments, ordering  cancellation  of  the  mortgage, 
as  absolute  nnliitieg,  and  recover  the  proceeds 
of  the  sale  or  the  property  cm  wMch  she  claims 
she  has  a  mortgage,  by  way  of  a  third  opposi- 
tion. 

4.  Even  on  a  confession  of  a  married  woman 
(if  there  be  anything  in  the  nature  of  consent 
in  these  cancellations),  a  direct  action  must  be 
brought  to  annul  a  judgment  Bell  v.  Francke, 
23  La.  Ann.  599. 

(SyUabus  by  the  Oinrt) 

Appeal  from  Judicial  district  court  parish 
of  St  Landry:  Gilbert  L.  Dupre,  Judge. 

Action  by  the  Baaltable  Securities  Compa- 
ny against  Joseph  Bloch,  in  which  Mrs.  Jo- 
sephine Robin  intervened  and  claimed  the 
property  seized  by  plaintiff  on  execution. 
From  a  judgment  in  favor  of  plaintiff,  inter- 
vener appeals.    Afflrmod. 

E.  North  Cullom,  for  appellant  Farrar, 
Jonas,  Kruttschnitt  &  Gurley  and  Kenneth 
BailUo,  for  appellee. 


BBEAUX,  J.  This  was  a  third  opposition 
by  a  married  woman,  who  claims  a  mortgage 
Btiperlor  in  rank  to  that  of  the  seizing  cred- 
itor. Tbe  facts,  as  relates  to  the  mortgage 
right  and  its  foreclosure  by  the  plaintiff,  are 
tbat  it  sued  ont  executory  process  against  Jo- 
seph Bloch,  and  seized  his  plantation,  in  the 
parish  of  St  Landry,  and,  in  due  course  of 
proceedings,  it  was  adjudicated  to  It  for  the ' 
price  of  $9,906. 

The  following  Is  a  recital  of  the  right 
claimed  by  plaintiff:  Lehman,  Abraham  & 
&>.,  judgment  creditors  of  Ludger  and  Luden 
Lastrapes,  owners  of  the  property,  had  their 
judgment  executed  and  the  property  sold. 
Vincent  Boagnl  was  the  adjudicatee  at  the 
sale^    Am  the  certificate  of  the  recorder  of 
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mortgages,  which  was  read  to  the  public  at 
the  sheriff's  sale,  made  known  that  there  was 
of  record  a  statement  of  a  general  mortgage, 
bearing  on  all  properties  of  Lndger  and  Lu- 
clen  Lastrapes,  In  favor  of  Josephine  Bobln, 
his  wife,  resulting  from  inscription  of  a  re- 
ceipt purporting  to  have  been  signed  by  La- 
strapes for  money  advanced  to  his  wife  by 
her  father  and  mother,  Boagnl,  the  buyer, 
deposited  the  amount  due  to  the  seizing  cred- 
itors, Lehman,  Abraham  &  Co.,  In  the  hands 
of  the  sheriff,  and  filed  proceedings  against 
the  sheriff,  against  the  recorder  of  mortgages, 
and  against  Josephine  Robin,  wife  of  La- 
strapes, to  regulate  the  distribution  of  the 
proceeds  of  the  sale,  and  to  bring  about  a 
cancellation  of  all  mortgages  on  the  boolts  of 
the  recorder  of  mortgages.  Due  notice  of  the 
application  to  cancel  the  mortgage  was  given 
to  Mrs.  Robin  and  her  husband,  Lastrapes. 
For  reasons  stated  In  the  Judgment,  the  court 
decreed  the  cancellation  of  the  mortgage,  evi- 
denced. It  was  claimed,  by  a  receipt  under 
private  signature,  in  which  Mrs.  Robin's  hus- 
band acknowledged  to  have  received  from  her 
father  and  her  mother,  living  at  the  time,  the 
sum  of  $6,000  on  account,  as  an  advance  of 
the  iwrtlon  she  was  to  receive  at  their  death. 
The  court  in  the  judgment  authorized  the 
sheriff  to  pay  the  proceeds  of  the  sale  to  the 
seizing  creditors,  Lehman,  Abraham  &  Co. 
Some  time  afterwards,  Vincent  Boagni  sold 
the  property  he  had  bought  at  this  sale  to  Jo- 
seph Bloch,  and  on  the  same  day  the  vendee 
of  Boagnl,  Bloch,  sold  It  to  Ludger,  Francois, 
and  Gabriel  Lastrapes  for  the  sum  of  $17,- 
897.40.  Ludger  bought  one-half,  and  the  oth- 
ers one-fourth  each,  of  the  property.  About 
two  years  after  their  purchase,  they  retro- 
ceded  the  property  to  Bloch,  their  vendor. 
They  declared,  in  the  deed  of  retrocession, 
that  they  had  paid  no  portion  of  the  price, 
and  that  they  retroceded  the  property  on  con- 
dition of  a  return  of  their  notes  which  repre- 
sented the  price.  After  this  retrocession, 
Bloch  brought  suit,  setting  forth  in  his  peti- 
tion that  the  retrocession  operated  a  resolu- 
tion of  the  sale,  and  that  consequently  all 
mortgages  acquired  against  the  Lastrapeses, 
his  vendees,  during  their  ownership,  were  can- 
celed and  extinguished.  He  mentioned  In  his 
petition,  among  others,  the  claim  of  Mrs.  Jo- 
sephine Robin,  wife  of  Lastrapes,  for  the 
amount  of  $6kO<X),  which  had  been  prevloudy 
cancded  in  the  suit  of  Boagnl  against  Du- 
son,  sheriff,  to  which  we  have  already  refer- 
red. Judgment  upon  his  petition  was  rea- 
dered,  canceling  and  erasing  all  the  mort- 
gages described  In  this  petition.  It  Is  in  place 
to  state  here  that  Mrs.  Robin  obtained.  In 
1892,  a  Judgment  of  separation  of  property 
from  her  husband;  a  fi.  f a.  Issued,  and  wa^ 
returned  nulla  bona;  that  the  Judgment  was 
rendered  for  the  amount  paid  by  her  father 
to  her  husband,  1.  e.  the  sum  of  $6,000,  as 
evidenced  by  a  receipt  recorded  in  the  office 
of  the  recorder  In  1871,  at  which  time  the 


father  and  mother  of  Mrs.  Robin  were  alive. 
In  opposition  to  plaintiff's  claim,  as  Just  stat- 
ed, opponents  pleaded  that  her  paraphernal 
funds  were  secured  by  a  mortgage  which 
primed  plalntifTs.  To  this  Intervention  plain- 
tiff filed  an  exception  of  no  cause  of  action. 
Intervener  prayed  to  amend  her  petition  so 
as  to  cite  Vincent  Boagni  to  show  cause  why 
the  Judgment  rendered  In  1890  should  not  be 
canceled.  The  ezceptl(Mi  was  referred  to  the 
merits.  The  amendment  was  not  allowed. 
The  answer  of  plaintiff  to  the  interventioii 
admits  that  inter v«ier  obtained  a  Judgment 
against  her  husband,  and  sought  to  have  it 
executed,  and  that,  as  she  alleges,  she  did 
have  the  receipt  Inscribed;  but  plaintiff  avers 
that  the  registry  of  the  receipt  and  the  mort- 
gage claimed  by  the  Intervener  were  cancel- 
ed In  the  first  proceedings  for  cancellatloii, 
in  case  of  Vincent  Boagnl  against  C.  C.  Dn- 
son,  sheriff  (No.  13,553),  to  which  we  have 
referred,  In  which  plaintiff  avers  the  wife 
was  authorized  to  stand  In  Judgment.  Plain- 
tiff sets  forth,  also,  that,  after  the  cancellation 
and  annnlmrait  of  her  mortgage  In  accord- 
ance with  the  Judgment  rendered  on  the  first 
application  to  cancel  her  mortgage,  Mrs.  Rob- 
In  brought  about  a  second  relnscriptlon, 
which  was  also  canceled  In  the  suit  above  re- 
ferred to,  of  Joseph  Bloch  against  0.  M. 
Thompson,  rendered  after  due  citation  of  all 
parties  concerned;  and  that  in  this  suit  Mrs. 
Robin,  duly  authorized,  filed  an  answer,  In 
which  she  averred  that  she  had  no  objec- 
tion to  the  cancellation  of  the  mortgage,  as 
prayed  for  by  the  plaintiff,  being  satisfied 
that  the  mortgage  she  now  claims  did  not 
bear  on  the  property  seized  by  plaintiff  in 
the  case  before  us  for  decision.  Plaintiff 
averred  that  these  Judgments  were  final,  and 
could  not  be  collaterally  attacked  in  the  pro- 
ceedings by  intervention  and  third  opposi- 
tion; tha*:  Mrs.  Robin's  answer  was  a  ju- 
dicial admission  that  legally  concluded  her 
demands;  that,  at  the  date  of  registry  of 
plaintiff's  mortgage.  Intervener  had  no  record- 
ed claim  on  the  property.  From  a  Judgment 
dismissing  her  demand,  Mrs.  Robin  appeals. 

The  mortgage  of  the  wife  to  secure  the  pay- 
ment of  her  separate  rights  Is  well  defined, 
and  whenever  It  Is  first  in  rank,  and  unaffect- 
ed by  any  proceedings,  it  must.  In  law,  be 
recognized  and  given  effect;  but  if  she  has 
consented  to  the  cancellation  and  erasures  of 
her  mortgage,  or  has  been  cast  In  a  suit  which 
resulted  in  the  cancelation  and  erasure  of  her 
mortgage,  she  Is  bound  by  the  rules  of  prac- 
tice applying  in  such  cases.  The  remedies 
which  the  law  gives  must  be  kept  distinct 
The  ordinary  mortgagee,  whose  mortgage  Is 
twice  canceled.  In  accordance  with  a  decree  of 
a  competent  court,  Is  left  without  right  to 
Ignore  the  cancellation  and  claim  as  third  op- 
ponent. 

As  relates  to  the  proceeds  of  the  sale  of  tbe 
property  on  which  her  mortgage  was  extant 
prior  to  the  cancellation,  Mrs.  Robin  Is  not,  on- 
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der  the  law,  permitted  to  Tecover  them  In  a 
third  opposition.  She  Is  precluded  from  as- 
serting any  right  she  may  have  collaterally 
and  by  third  opposition.  She  mnst  bring  a 
direct  action  to  avoid  the  Judgment  of  cancel- 
lation. The  truth  of  the  Judgment  ordering 
the  cancellation  cannot  be  collaterally  ques- 
tioned. 

Ck>nn8el  seeks  to  avoid  the  difficulty  by  or- 
ging  that  the  Judgment  ordering  the  cancella- 
tion was  null  ab  Initio,  and  requires  no  an- 
nulling action.  There  is  here  a  petitio  prin- 
dpU.  Of  course,  if  the  position  assumed,  that 
the  Judgment  is  an  absolate  nullity,  was  cor- 
rect In  law.  Its  noneffects  would  follow. 

This  leads  us  to  the  Inquiry:  Is  It  an  ab- 
aoliite  nullity?  Should  we.  In  these  proceed- 
ings, deny  all  validity?  The  court  had  Juris- 
diction to  decree  a  cancellation  and  erasure. 
Tbe  question  was  considned.  Whether  It 
was  decided  correctly  or  Incorrectly,  It  is  not 
for  U8  to  determine  In  this  case,  and  not  con- 
tradictorily with  the  parties  In  whose  interest 
the  cancellation  was  made.  Such  Judgments 
are  considered  inrolnerable  against  collateral 
attacks. 

The  third  opponent  sets  forth  a  number  of 
grounds  to  sustain  her  contention  that  the 
Judgment  Is  an  absolute  nullity;  such  as  that 
the  consent  of  the  wife  to  a  cancellation  of  the 
mortgage  renders  tbe  Judgment  based  upon  the 
consent  an  absolute  nullity.  This  court  has 
decided  in  Bell  v.  Francke,  23  La.  Ann.  S99, 
that  where  the  wife  Is  separated  in  property 
from  her  husband,  "If  a  Judgment  be  so  Illegal 
aa  to  be  a  nullity,  resort  should  be  had  to  an  ac- 
tion of  nullity,  and  not  an  Injunction."  Judge 
ilartin,  as  the  organ  of  the  court  In  Cook  v. 
State,  16  La.  288,  said:  "And,  If  the  Judgment 
is  so  Illegal  that  it  ought  to  be  set  aside  by 
an  action  of  nullity,  such  an  action  ought  to 
have  been  brought,  and  may  still  be  institut- 
ed." We  think  tbe  principle  laid  down  in  that 
dedsion  applies  here.  We  think  that  the  or- 
derly conduct  of  Judicial  proceedings,  as  well 
aa  the  public  interest,  requires  that  we  adhere 
to  the  rule  of  the  Code  and  of  the  Jurispru- 
dence. In  another  case  this  court  said: 
"Daily  experience  teaches  us  that  Justice  can- 
not be  administered  unless  the  difCerent  rem- 
e^es  which  the  law  gives  are  kept  distinct 
from  each  other."  Jones  v.  Lawrence,  4  La. 
Ann.  280.  Moreover,  the  property  had  passed 
out  of  the  possession  and  ownership  of  her 
debtor.  Bloch  was,  as  to  this  claim,  a  third 
person.  Her  executory  title.  If  she  has  one, 
w«>ald  be  against  the  third  possessor,  and  not 
personally  against  the  seizing  creditor,  to  com- 
pel him  to  pay  from  the  proceeds  of  the  sale 
under  selzurei.  Bloch  received  only  such  titie 
as  tile  seizing  creditor  had  acquired.  What- 
ever mortgage  claim  Mrs.  Robin  may  have 
remained  on  tbe  property;  her  claim  was  not 
transferred  to  the  proceeds.  The  law  and  tbe 
evidence  being  for  plaintiff,  and  against  de- 
fendants, it  is  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  is  affirmed. 
2680.— 18 


(40  FU.  388) 


ROPES  T.  McCABB. 


(Supreme  Court  of  Florida.    Jan.  9,  1899.) 

PaBTITION— DbOBBB  PKO  CONfESSO. 

1.  Until  defendant  files  his  answer,  or  a 
decree  pro  confesso  is  regularly  entered  against 
him  in  a  partition  suit  it  is  error  for  the  court 
to  decree  partition  between  tbe  parties. 

2.  A  decree  pro  confesao  entered  by  the  clerk 
of  a  circuit  court  on  a  day  other  than  a  rule 
day,  not  entered  in  pursuance  of  default  in 
pleading  committed  on  that  day,  nor  in  pursu- 
ance of  an  order  of  the  judge,  is  unauthorized. 

(Syllabua  by  the  Court.) 

Appeal  from  circuit  court,  Volusia  county; 
John  D.  Broome,  Judge. 

Bill  by  William  McCabe  against  B.  ID. 
Ropes.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

B.  B.  Ropes,  In  pro.  per. 

CARTER,  J.  Appellant  and  appellee  were 
tenants  In  common  of  376.&1  acres  of  land  in 
Volusia  county,  known  as  "Forbes'  Island," 
to  partition  which  a  bill  was  filed  in  the  cir- 
cuit court  by  appellee. 

Appellant  appeared  specially,  moving  to 
quash  the  subpoena,  and  also  filed  a  motion 
to  dismiss  the  blU.  On  January  23,  18&1, 
while  these  motions  were  undisposed  of,  the 
clerk  entered  an  order  upon  application  of 
complainant's  solicitor,  reciting  that  defend- 
ant had  appeared  on  November  6,  1893,  for 
a  special  purpose,  and  that,  having  failed  to 
plead,  answer,  or  demur  to  the  bill,  it  was 
therefore  ordered  that  the  bill  be  taken  as 
confessed  by  defendant,  and  that  complain- 
ant have  leave  to  proceed  ex  parte.  On  ap- 
plication of  complainant  the  court  appointed 
a  master  to  take  testimony,  and  afterwards 
commissioners  to  partition  the  land.  Al- 
though defendant  was  notified  of  the  time 
and  place  of  taking  testimony,  he  never  ap- 
peared at  any  of  the  hearings  before  the  mas- 
ter. The  commissioners  reported  to  the  court 
that  the  land  could  not  be  equitably  partition- 
ed on  accoimt  of  Its  nature  and  location.  Tbe 
court  thereupon  decreed  a  public  sale  of  the 
land,  at  which  sale  complainant  became  the 
purchaser,  at  tbe  sum  of  $220.  The  court 
confirmed  this  sale,  directed  that  a  deed  be 
executed  to  the  purchaser,  approved  bills  of 
costs  due  to  the  master,  commissioners,  a 
surveyor  employed  by  them,  witnesses,  and 
court  officers,  amounting  to  $146.86,  and  a  fee 
of  $300  for  complainant's  solicitor.  The 
court  farther  directed  that  the  $220,  purchase 
money,  be  used  in  payment  of  these  expenses; 
and  as,  after  paying  the  $146.86  above  named, 
only  $73.14  remained  to  be  applied  to  attor- 
ney's fees,  leaving  a  balance  due  of  $226.86, 
the  court  entered  Judgment  against  complain- 
ant In  favor  of  his  attorney  for  one  half  that 
sum,  $113.43,  and  a  similar  Judgment  against 
defendant  for  tlie  other  half,  and  directed  ex- 
ecutions to  Issue  therefor.  Thus,  an  ex  parte 
proceeding  to  divide  nearly  400  acres  of  land 
resulted  in  a  total  loss  of  each  party's  entire 
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Interest  therein,  and.  In  addition,  a  personal 
Judgment  against  eacb  In  favor  of  tbe  attor^ 
ney  who  brougbt  the  suit,  for  an  amount  In 
excess  of  one-half  tbe  value  of  tbe  land  real- 
ized at  public  sale. 

We  do  not  deem  It  necessary  to  consider 
any  error  assigned,  except  that  relating  to 
tbe  entry  of  tbe  decree  pro  confesso  against 
appellant  This  decree  was  not  entered  on 
a  rule  day.  It  was  not  entered  in  pursuance 
of  any  default  in  pleading  committed  on  that 
day,  nor  was  It  entered  In  pursuance  of  any 
order  of  tbe  judge.  Tbe  clerk  was  therefore 
without  any  authority  to  grant  it  (Ballard  v. 
Kennedy,  84  Fla.  483,  16  South.  S27);  and,  as 
there  was  no  valid  decree  pro  confesso  against 
appellant,  the  court  erred  in  proceeding  to  de- 
cree partition,  because  partition  cannot  r^- 
nlarly  be  decreed  until  the  defendant  an- 
swers, or  Is  barred  from  filing  an  answer  by 
a  decree  pro  confesso  (Be v.  St  t  1494;  Street 
T,  Benner,  20  Fla.  700). 

The  decree  pro  confesso  and  all  subsequoit 
decrees  In  tbe  case  are  reversed,  and  tbe 
cause  remanded,  with  directions  that  the  cir- 
cuit court  fix  a  time  within  which  appellant 
shall  plead,  answer,  or  demur  to  the  blU  of 
complaint,  and  for  further  proceedings. 


(40  Fla.  404) 
WEST  FLORIDA  LAND  00.  v.  LEWIS. 
(Supreme  Coart  of  Florida.    Jan.  9,  1899.) 

DeOBIT— BVIDBNCB. 

Where  plaintiff  In  an  action  for  fraud  and 
deceit  in  the  sale  of  a  tract  of  land  testifies 
that  the  defendant,  at  the  time  of  the  sale, 
represented  to  him  that  there  was  a  street  75 
feet  wide  fronting  the  land  on  tlie  east,  it  is 
error  to  permit  another  witness,  on  belialf  of 
plaintiff,  to  whom,  long  after  the  sale  was  con- 
summated, the  defendant  pointed  out  the  land, 
stating  that  he  bad  sold  it  to  plaintiff,  to  tes- 
tify that  defendant  then  told  her  there  was  a 
street  75  feet  wide  on  all  sides  of  the  tract; 
such  testimony  being  irrelevant,  and  not  admis- 
sible in  corroboration  of  the  plaintiff's  testimo- 
ny. 
(Syllabus  by  the  Oonrt) 

Error  to  circuit  court,  Walton  county;  Wil- 
liam D.  Barnes,  Judge. 

Action  by  Andrew  Lewis  against  the  West 
BUorlda  Land  Company.  Judgment  for  plaln- 
tifC.    Defendant  brings  error.    Reversed. 

McLeod  &  Reeves,  for  plaintiff  in  error. 
Danid  Campbell,  for  defendant  hi  error. 

CARTER,  J.  Defendant  In  error  sued 
plaintur  in  error  in  the  circuit  court  of  Walton 
county,  in  an  action  on  the  case  for  fraud 
and  deceit  In  the  sale  of  a  block  of  land  la 
the  vicinity  of  De  Fimiak  Springs.  The  dec- 
hiratlon  alleged  that  defendant's  agent  false- 
ly represented  that  there  was  a  street  75  feet 
In  width  fronting  the  block  purchased  on  the 
east;  that  defendant  executed  to  plaintiff  a 
deed  which  reserved  a  strip  37^  feet  from 
plaintiff's  block  on  the  east  falsely  represent- 
ing that  there  was  reserved  from  the  western 
portion  of  the  adjoining  block  37^  feet  for  a 


street  which,  with  the  reservation  of  87^  feet 
from  piaintierB  block,  made  a  75-foot  street 
between  them.  Defendant  pleaded  the  gen- 
eral Issue,  and  also  several  special  pleas,  deny- 
ing particular  allegations  of  the  dedaratioD. 
Issues  were  joined,  and  a  trial  had,  resulting 
in  verdict  and  judgment  for  plalntUF  In  the 
sum  of  $150,  from  which  defendant  sued  out 
this  writ  of  error. 

The  plaintiff  testified  that  George  W.  Ban- 
fill,  defendant's  agent  represented  to  bim  that 
"there  was  to  be  reserved  from  each  of  the 
blocks  •  •  •  a  strip  of  land  thirty-seven 
and  one-half  feet  wide,  so  as  to  make  between 
them  a  street  seventy-five  feet  wide."  Tbe 
plalntlfl"s  wife  then  testified  that  she  mar- 
ried plaintiff  after  he  had  purchased  the  block 
from  defendant;  that  some  time  after  her 
marriage,  she  was  out  driving  with  Mr.  Ban- 
fill;  tiiat  he  showed  her  tbe  property  which  he 
stated  he  had  sold  her  husband,  and  stated 
that  there  was  a  street  75  feet  wide  on  all 
sides  of  the  block.  Defendant  moved  to  strike 
this  testimony,  contending  that  it  was  not 
pertinent  to  any  issue  involved,  and  that  the 
statement  to  Mrs.  Lewis  was  made  long  after 
the  sale  was  consummated,  and  constituted 
no  Inducement  therefor.  The  court  refused 
this  motion,  holding  that  the  testimony  tended 
to  corroborate  the  statements  or  representa- 
tions claimed  by  plaintiff  to  have  been  made 
by  defendant  at  the  time  of  making  the  sale. 
Plaintiff  was  then  recalled,  and  testified  that 
Banfill  told  bIm  that  defendant  owned  both 
of  the  blocks  of  land  before  referred  to,  and 
that  "there  was  a  reservation  of  thirty-seven 
and  one-half  feet  from  both  blocks  •  •  • 
for  a  street  between  them." 

G.  W.  Banfill  was  sworn  on  the  part  of  de- 
fendant and  testified  that  be  did  not  repre- 
sent to  plaintiff  that  there  was  a  75-foot  street 
between  the  blocks,  but  did  tell  him  that,  in 
making  sales,  defendant  was  authorized  by 
the  owners  of  the  two  blocks  to  reserve  from 
each  block  a  strip  37%  feet  wide  for  the  pur- 
pose of  making  a  75-foot  street  between  them; 
that  defendant  at  that  time  did  have  that  au- 
thority, and  exercised  it,  so  far  as  the  block 
sold  plaintiff  was  concerned,  by  reservhig 
from  his  deed  37%  feet  for  a  street;  but  that 
when  the  owner  of  the  other  block  executed 
a  deed  for  it  several  years  after  the  sale  to 
plaintiff,  he  neglected  to  make  the  reservation 
which  defendant  had  been  authorized  to  make. 

The  errors  assigned  in  this  conrt  relate  to 
the  mUng  on  the  motion  to  strike  Mrs.  Lewis' 
testimony,  and  to  the  refusal  of  the  court  to 
grant  a  new  trial.  As  we  remand  the  case 
for  a  new  trial  because  of  the  ruling  on  motion 
to  strike  testimony,  It  becomes  unnecessary 
for  us  to  determine  whether  the  evidence  was 
sufficient  to  support  the  verdict 

No  rule  Is  better  established  than  that  which 
confines  tbe  evidence  to  the  points  In  Issue, 
and  excludes  all  evidence  of  collateral  facts 
which  are  incapable  of  affording  any  reason- 
able presumption  as  to  the  principal  matters  In 
dispute.    This  rule  Includes,  bf.  general,  the 
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acti  and  dedantlonfi,  elQier  of  third  peraons 
or  of  one  of  tbe  parties  in  his  dealings  with 
others  not  parties  to  the  suit;  and,  while  there 
are  some,  well-recognized   exceptions  to  the 
role.  It  Is  not  perceived  that  the  testimony  of 
Mrs.  Lewis  falls  within  any  of  these  excep- 
tions.   Her  testimony  did  not  relate  to  any  at- 
tempt upon  the  part  of  Banflll  to  perpetrate  a 
fraud  upon  her  or  any  other  person;   nor  did 
the  statements  made  to  her  iiave  any  connec- . 
tion  with  the  alleged  fraud  before  that  time 
perpetrated  upon  plaintifF;  nor  did  they  tend 
In  the  slightest  degree  to  prove  that  Banflll 
had  before  that  ttme  made  similar  statements 
to  her  husband.    Banflll's  statements  to  her 
did  not  purport  to  narrate  any  representations 
made  by  him  to  her  husband  at  the  time  of  his 
purchase;  and,  having  been  made  long  after 
the  sale  to  plaintiff,  they  did  not  enter  Into  the 
inducements  or  representations  held  out  to  him 
to    make    the    purchase.     The    court    below 
seems  to  have  admitted  the  evidence  upon  the 
theory  that  It  tended  to  corroborate  plalntllTs 
testimony,  to  the  effect  that  Banflll  told  him 
a  75-foot  street  was  reserved  between  the  two 
blocks.    We  are  clearly  of  opinion  that  the 
evidence  was  Inadmissible  for  that  purpose. 
It  has  been  freqnentiy  held  that,  In  general,  no 
reasonable  presumption  can  be  drawn  as  to  the 
making  or  execution  of  a  contract  by  a  party 
with  one  person.  In  consequence  of  the  mode 
in  which  he  has  made  or  executed  similar  con- 
tracts with  other  persons.    Aiken  v.  Kennlson, 
58  Vt  865,  5  AtL  767;   KeUey  v.  Schupp,  60 
Wis.  76,  18  N.  W.  725;   Evans  v.  Koons,  10 
Ind.  App.  603,  38  N.  E.  360;  Barden  v.  Sever- 
berg,  2  Mees.  &  W.  61.    The  same  is  true  of 
verbal  declarations.    Because  a  party  has  said 
to  one  person  a  certain  thing  at  one  time,  it 
does  not  logically  follow  that  he  said  the  same 
thing  to  another  person  at  another  time.    It 
Is  true  that.  In  cases  of  fraud,  great  latitude  is 
allowed  In  the  admission  of  evidence;    and, 
where  fraud  in  the  purchase  and  sale  of  prop- 
erty Is  in  evidence,  other  frauds  of  like  char- 
acter committed  by  the  same  party  at  or  near 
the  same  time  are  admissible;  but  the  ground 
of  the  admission  Is  that  it  tends  to  illustrate  or 
prove  a  material  issue  in  the  case,  viz.  the 
mental  state  or  fraudulent  Intent  of  the  person 
charged  with  fraud,  not  because  it  tends  to 
corroborate  any  witness'  version  of  the  man- 
ner in  which  the  fraud  was  perpetrated.    Tes- 
timony concerning  other  fraudulent  acts  is  not 
admitted  In  proof  of  the  fraudulent  acts  in  Is- 
sue, but  in  proof  of  the  mental  state  accom- 
panying or  actuating  the  acts  in  Issue.    Land 
Co.  V.  Studebaker,  37  Fla.  28,  19  South.  176. 
The  precise  question  here  Involved  was  con- 
sidered In  the  case  of  Huganir  v.  C!otter,  9(2 
Wis.  1,  66  N.  W.  364;  and,  wlUi  the  ruling  de- 
nying the  admlaalbUlty  of  such  evidence  there 
made,  we  are  in  entire  accord.    Bee,  also,  Wil- 
son T.  Carpenter's  Adm'r,  91  Va.  183,  21  S.  E. 
213;  Johnson  v.  Oullck,  46  Neb.  817,  66  N.  W. 
888. 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  a  new  trial  granted. 


(40  Fla.   443> 

DAT  et  aL  ▼.  TONES  et  ux. 

(Supreme  Court  of  Florida.    Jan.  9,  1899.) 

Sqciti— Sworn  Anbwku— Conclusivsness. 

When   complainanta,   in   their  bill   to  set 

aside  a  conveyance  alleged  to  be  fraudulent,  re- 

auire  defendants  to  answer  under  oath  as  to 
lie  consideration  for  and  delivery  of  such  con- 
veyance, and  all  other  allegations  of  the  bill 
impeacmng  its  validity,  and  the  defendants  an- 
swer under  oath,  asserting  due  delivery  of  the 
deed,  disclosing  folly  the  consideration  inducing 
its  execution,  and  how  and  when  it  was  paid, 
and  deny  all  allegations  of  the  bill  impeaciuns 
the  validity  of  the  conveyance,-  such  answers 
are  binding  upon  complainants,  unless  over- 
come by  the  testimony  of  two  witnesses,  or  by 
one  witness  and  corroborating  circumstances. 
(SyUabns  by  the  ConrtJ 

Appeal  from  circuit  court,  Bradford  comity; 
Rhydon  M.  Call,  Judg& 

Bill  by  N.  J.  jMies  and  wife  against  MlUey 
Day  and  others.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Reversed. 

On  August  26,  1893,  appellees  filed  their 
bill  of  complaint  against  appellants  in  the 
circuit  court  of  Bradford  county,  alleging  that 
on  March  7,  1892,  Mary  Q.  Wltkovski  pur- 
chased a  certain  parcel  of  land  in  said  county 
at  a  sheriff's  sale  under  execution  issued  upon 
a  Judgment  recovered  by  her  against  Milley 
Day  on  November  10,  1891;   that  on  June  30, 

1892,  Mary  Q.  Wltkovski  conveyed  said  land 
to  complainant  Bonlta  E.  Jones,  who,  with 
her  husband,  entered  into,  and  continued  to 
hold,  possession  thereof;  that  on  September 
9,  1891,  while  Mrs.  Wltkovskl's  suit  against 
MUIey  Day  was  pending,  the  latter  executed 
a  deed  to  her  daughter,  Mattle  A.  Demorest, 
conveying  In  fee  simple,  with  warranty,  the 
parcel  of  land  mentioned,  and  caused  same 
to  be  filed  for  record;  that,  at  the  time  of 
the  execution  and  acknowledgment  of  this 
deed,  Mrs.  Day  was  In  Bradford  county,  and 
her  daughter  In  Rochester,  N.  Y.;  that  aT 
said  time,  and  at  the  time  of  the  levy  of 
the  execution,  Mrs.  Day  owned  no  other  visi- 
ble property  in  Florida  subject  to  execution: 
that  the  deed  to  Mrs.  Demorest  was  not  de- 
livered until  after  levy  of  the  execution  upon 
the  land;  that  it  was  a  voluntary  convey- 
ance, made  tot  the  purpose  of  hindering  and 
defrauding  Mrs.  Wltkovski;  that  the  recital 
of  a  $500  consideration  therein  was  false  and 
fraudulent;  and,  upon  Information  and  be- 
lief, the  truth  was  alleged  to  be  that  no  con- 
sideration whatever  was  paid  for  said  con- 
veyance. 

It  was  further  alleged  that  on  June  19, 

1893,  Mrs.  Demorest  began  an  action  of  eject- 
ment against  complainants  to  recover  the 
land;  that,  subsequent  to  the  execution  of 
the  deed,  Mrs.  Day  told  complainant  N.  J. 
Jones  that  Mrs.  Demorest  had  paid  nothing 
for  the  lot,  and  she  also  tried  to  borrow 
money  from  one  W.  W.  Sapp,  offering  a  mort- 
gage on  the  lot  as  security.  Specific  hiter- 
rogatories  were,  in  the  bill,  required  to  be  an- 
swered under  oath,  concerning  the  conslder- 

1  ation  for  the  deed  to  Mrs.  Demorest;  how 
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paid;  and,  If  by  check  or  draft,  to  attach 
same  to  the  answer,  and,  if  In  money,'  to  state 
who  was  present,  and  when  and  where  It 
was  paid,  and  whether  It  was  ever  returned 
to  Mrs.  Demorest,  or  any  one  for  her;  Inquir- 
ing, also,  where  Mrs.  Demorest  was  at  the 
time  the  deed  was  made,  who  filed  It  for 
record,  to  whom  It  was  delivered,  and  wheth- 
er by  Mrs.  Demorest' s  authority;  whether  it 
bad  ever  been  delivered  to  Mrs.  Demorest, 
and,  if  so,  when,  where,  who  was  present, 
and  by  whom  It  was  delivered;  inquiring, 
also,  if  there  had  ever  been  any  correspond- 
ence between  'Mrs.  Day  and  Mrs.  Demorest 
regarding  sale  of  said  property  prior  to  Sep- 
tember 9,  1801,  and,  if  so,  to  attach  same  to 
the  answer;  and  whether  Mrs.  Day,  subse- 
quent to  September  9,  1891,  did  not  claim  to 
be  the  owner  of  the  lot,  and  attempt  to  bor^ 
TOW  money,  offering  the  lot  as  security. 

The  bill  prayed  that  the  deed  from  Mrs. 
Day  to  Mrs.  Demorest  be  declared  fraudulent 
and  void;  that  it  be  surrendered  and  can- 
celed; that  the  record  thereof  be  canceled; 
that  Mrs.  Demorest  and  her  husband  be  en- 
joined from  prosecuting  the  action  of  eject- 
ment, and  from  prosecuting  any  action  to  re- 
cover possession  of  the  lot  A  temporary  in- 
junction issued  as  prayed  on  August  30,  1893. 

The  defendants  filed  separate  answers. 
That  of  James  Demorest,  filed  November  6, 
1883,  alleged  that  some  time  In  the  year  1883 
Mrs.  Day  agreed  to  sell  to  Mrs.  Demorest  the 
land  In  controversy  for  $500;  that  at  that  time 
Mrs.  Demorest  paid  $80,  In  his  presence,  on 
accoimt  of  such  purchase;  that  Mrs.  Day  aft- 
erwards boarded  with  Mrs.  Demorest,  the 
amount  to  be  credited  on  said  purchase;  that 
Mrs.  Demorest  at  various  times,  in  Rochester, 
N.  Y.,  paid  moneys  to  defendant  Milley  Day, 
and  sent  money  to  her  at  Starke,  Fla.,  on 
different  occasions,  on  account  of  the  pur- 
chase, and  that  long  before  the  execution  of 
the  deed  Mrs.  Day  aclmowledged  that  she 
had  been  fully  paid;  that  the  precise 
amounts,  and  the  time  paid,  defendant  was 
unable  to  state,  as  at  the  time  he  anticipated 
no  trouble  concerning  the  transaction;  that 
Mrs.  Demorest  received  the  deed  from  Mrs. 
Day  by  due  course  of  mail;  that  defendant 
banded  same  to  his  wife,  and  the  deed  re- 
mained In  her  possession  until  it  was  sent 
to  her  attorney  to  institute  the  action  of  eject- 
ment mentioned  in  the  bllL  Upon  informa- 
tion and  belief,  defendant  averred  that  no 
part  of  the  money  paid  Mrs.  Day  by  Mrs. 
Demorest  had  ever  been  returned  to  the  lat- 
ter, or  to  any  one  for  her,  and  defendant 
denied  that  at  the  time  of  the  execution  of 
said  deed  he  or  his  wife  had  any  Icnowledge 
that  Mrs.  Day  was  indebted  to  Mrs.  Wltkov- 
ski  or  any  one  else.  Answering  the  special 
interrogatories,  defendant  said  that  the  con- 
sideration agreed  upon  was  $500;  that  Mrs. 
Day,  long  prior  to  the  execution  of  the  deed, 
acknowledged  that  she  bad  been  paid  In  fulL 
He  knew  a  part  of  It  was  paid  in  board,  a 
part  In  money  at  Rochester,  N.  Y.,  and  a 


part  In  money  sent  to  Starke.  He  did  not 
remember  that  any  one  else  than  the  de- 
fendant and  his  wife  were  present  when  the 
money  was  paid  In  Rochester.  The  money 
sent  to  Starke  was  In  bank  checks,  and  the 
checks  were  In  possession  of  the  bank,  so 
that  he  could  not  attach  them  to  his  answer. 
He  did  not  know  that  any  of  tills  money  had 
ever  been  retamed  to  Mrs.  Demorest,  or  any 
one  for  her;  that  Mrs.  Demorest  was  In 
Rochester  at.  the  tfme  the  deed  was  executed; 
that  he  did  not  know  who  filed  the  deed  toe 
record,  or  to  whom  the  recording  clerk  deliv- 
ered it,  but  he  did  know  that  It  came  to  Mrs. 
Demorest  by  due  course  of  mall,  and  that 
Mrs.  Demorest  had  orally  and  by  letter  re- 
quested Mrs.  Day  to  execute  the  deed,  have 
it  recorded,  and  forward  it  to  her  by  mall; 
that  the  deed  was  received  by  Mrs.  Demorest, 
at  Rochester,  N.  Y.,  by  due  course  of  mall. 
In  two  or  three  days  after  its  execution,  and 
defendant  was  present  at  the  time  of  its  re- 
ception by  her;  that  there  was  considerable 
correspondence  between  Mrs.  Demorest  and 
Mrs.  Day  prior  to  September  9,  1891,  In  ref- 
erence to  the  purchase^  but  defendant  was 
Informed  and  believed  that  it  had  been  de- 
stroyed; that  he  did  not  know  that  after 
September  9,  1891,  Mrs.  Day  claimed  to  be 
owner  of,  or  attempted,  to  borrow  money  on, 
the  land;  that,  if  she  did,  defendant  never 
heard  of  it  before  the  bill  was  filed.  • 

Mrs.  Demorest's  answer  was  filed  Novem- 
ber 6,  1893.  Among  other  things,  and  in  an- 
swer to  the  specific  interrogatories  in  the 
bill,  it  alleged  that  the  deed  from  Mrs.  Day 
to  her  was  executed  In  consideration  of  $500 
paid  in  full;  that  paymento  were  made  at 
various  times,  in  board  and  money;  that  part 
of  the  money  was  paid  In  Rochester,  and  a 
part  sent  to  Starke  by  bank  drafts,  and  these 
drafts  were  then  in  bank,  and  could  not  be 
attached  to  the  answer;  that  it  had  been  so 
long  since  these  amounts  were  paid  that  de- 
fendant could  not  remember  who  was  pres- 
ent, except  her  husband;  that  no  part  of  the 
amount  had  ever  been  returned  to  her;  that 
she  was  in  Rochester,  N.  Y.,  at  the  tlime  of 
the  execution  of  the  deed;  that  Mrs.  Day  filed 
It  for  record,  and  subsequently  forwarded  It 
to  her,  at  Rochester,  by  mall,  as-  she  had  au- 
thorized Mrs.  Day  to  do,  and  it  was  duly  re- 
ceived by  defendant  a  few  days  after  its  rec- 
ord, being  handed  to  her  by  her  husband, 
who  received  it  from  the  mail;  that  there 
was  correspondence  between  defendant  and 
Mrs.  Day  prior  to  September  9,  1891,  but,  de- 
fendant not  anticipating  any  trouble,  the  cor- 
respondence had  been  destroyed;  that  de- 
fendant did  not  know  whether  Mrs.  Day  had 
claimed  to  own,  or  attempted  to  borrow  mon- 
ey on,  the  land  in  controversy,  after  Septem- 
ber 9,  1891,  but,  if  she  did,  it  was  without 
defendant's  knowledge  or  consent,  and  was . 
unauthorized  by  her.  Defendant,  further  an- 
swering, alleged  that,  if  Mrs.  Day  told  com- 
plainant that  defendant  had  paid  nothing  for 
the  lot,  the  stotemeut  was  untrue;  that  the 
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deed  from  MUley  Day  waa  not  Tolnntaryt  or 
made  for  the  purpose  of  defrauding  Mrs. 
WltkoYBkl,  but  that  defendant  bought  and 
paid  for  same  the  sum  of  $500  In  good  faith, 
—and  denied  that  she,  at  the  time  of  the  exe^ 
cation  of  the  deed,  l^new  that  Mrs.  Day  waa 
Indebted  to  Mrs.  WltkoTSU  or  any  one  eUie. 
Mrs.    Day's   answer,   filed   November   2S, 

1893,  admitted  the  judgment  and  execution, 
and  sale  thereunder,  and  the  making  of  the 
deed  to  Mrs.  Demorest;  denied  that  the  deed 
waa  without  consideration,  and  alleged  that 
the  consideration,  $500,  was  paid  to  her  l^y 
Mrs.  Demorest  prior  to  the  execution  of  tha 
deed;  denied  that  the  deed  was  executed  In 
bad  faith,  or  with  any  intention  to  defraud 
Mrs.  WitkoTski  or  any  one  else;  averred  that 
on  the  day  the  deed  was  executed  she  bad  It 
recorded,  and  sent  It  immediately  to  Mrs. 
Demorest  by  mall;  denied  that  she  ever  told 
complainant  that  Mrs.  Demorest  had  not  paid 
for  the  land;  denied  that  she  attempted  to 
borrow  money,  oftering  a  mortgage  on  the 
land  as  security.  The  answer  alleged  that 
the  $500  was  paid  partly  In  board,  partly  In 
money  at  Rochester,  N.  Y.,  and  partly  In 
checks  sent  to  Starke;  that  defendant  did  not 
hare  the  checks,  and  could  not  attach  them  to 
her  answer,  as  she  turned  them  over  to  the 
bank  where  they  were  cashed;  that  the  pre- 
cise amounts  and  dates  of  payments  defendant 
could  not  remember,  she  being  over  80  years 
of  age  and  blind;  that  the  entire  considera- 
tion bad  been  paid,  and  no  part  returned  to 
Mrs.  Demorest;  that  there  was  correspond- 
ence between  her  and  Mrs.  Demorest  about 
purchase  of  the  lot  prior  to  September  0, 
18B1,  but  It  had  been  mislaid  or  destroyed. 

To  these  answers  a  general  replication  was 
filed,  and  a  special  master  appointed  to  take 
testimony  February  3,   1894.     On  Jane  12, 

1894,  the  cause  was  heard  upon  the  pleadings 
and  proof,  and  the  court  decreed  that  the 
deed  from  Mrs.  Day  to  Mrs.  Demorest  was 
void,  and  directed  that  it  be  canceled,  and 
that  a  perpetual  injunction  issue,  restraining 
ejectment  for  possession  of  the  property. 
From  this  decree  the  present  appeal  was 
taken. 

Ia.  B.  Rhodes,  for  appdlants.  W.  B. 
Tonng,  tot  appellees. 

CARTER,  J.  (after  stating  the  facts).  We 
think  the  court  below  erred  in  granthig  the 
final  decree  In  this  case.  The  bill  called  up- 
on the  defendants,  not  only  In  general  terms, 
but  by  specific  interrogatories,  to  answer  un- 
der oath,  stating  what  consideration  Induced 
the  execution  of  the  deed  alleged  to  be  fraud- 
ulent; when  and  bow  It  was  paid;  whether 
the  deed  had  ever  been  delivered,  and,  If  so, 
when,  where,  and  who  was  present;  wheth- 
er Mrs.  Demorest  or  her  husband  knew  of 
Mrs.  Day's  Indebtedness  to  Mrs.  Witkovskl 
or  other  persons  at  the  time  of  its  execution; 
and.  In  fact,  to  answer  specifically  each  alle- 
gation of  the  bill  which  sought  to  Impeach 


the  validity  of  the  OMiveyanoe;  The  answors 
met  these  allegations  fully,  denying  that  tks 
conveyance  was  voluntary,  and  that  Mrs. 
Demorest  had  any  knowledge  of  Mrs.  Day's 
Indebtedness  at  the  time  of  its  execution,  and 
asserting  that  the  deed  was  executed  in  good 
faith,  in  pursuance  of  a  purchase  for  a  valu- 
able consideration  actually  paid,  and  aver- 
ring the  manner  in  which  It  was  paid.  The 
complainants,  having  called  for  these  an- 
swers under  oath,  are  boimd  by  them,  un- 
less overcome  by  the  testimony  of  two  wit- 
nesses, or  by  one  witness  and  corroborating 
circumstances.  Walter  v.  McNabb,  1  Heisk. 
703;  Culbertson  v.  Luckey,  13  Iowa,  12; 
Wright  V.  Wheeler,  14  Iowa,  8;  Allen  r. 
Mower,  17  Vt  61;  Felgley  v.  Feigley,  7  Md. 
537;  Hartshorn  v.  Barnes,  31  Me.  93;  Park- 
man  V.  Welch,  19  Pick.  231;  Paikburst  v. 
McOraw,  24  Miss.  134;  Fulton  v.  Woodman, 
54  Miss.  168;  Pattlson  v.  Bragg,  96  Ala.  55, 
10  South.  267;  Bank  v.  Steele,  96  Ala.  85, 
12  South.  783;  Gray  v.  Farls,  7  Yerg.  164; 
Buttering  v.  Parker,  8  Ind.  44;  Blow  v.  Gage, 
44  lU.  208;  Myers  v.  Klnzle,  26  lU.  36;  Clark 
r.  Bailey,  2  Strob.  Bq.  143.  The  quantum  of 
proof  required  to  overcome  these  answers 
has  not  been  produced  in  this  case.  There 
was  no  testimony  directly  impeaching  the 
purchase  alleged  by  defendants'  answer,  or 
the  payment  of  the  consideration  or  the  de- 
livery of  the  deed  as  alleged  in  the  answers. 
Several  circumstances  were  shovm  by  the 
evidence,  which,  standing  alone  and  unex- 
plained, would  have  furnished  baferences  of 
frand,— whether  sufficient  to  entitle  complain- 
ants to  recover,  it  is  unnecessary  for  us  to 
determine;  but  these  matters  were  either  ex- 
plained or  denied  In  answer  to  specific  inter- 
rogatories in  the  bill,  and  these  answers  have 
not  been  overcome  by  the  requisite  amount 
of  testimony. 

The  decree  of  the  circuit  court  Is  rev.ersed, 
with  directions  to  dissolve  the  injunction  and 
dismiss  the  bill. 


(40  na.  428) 

STANSEL  V.  ROUNTRXJE  et  al. 

(Supreme  Onrt  of  Florida.    Jan.  9,  1899.) 

AmoBMBicr — CLAras  bt  Third  Pessonb. 

In  order  to  maintain  a  claim  under  the 
statutes  of  this  state  to  personal  property  levied 
upon  by  an  officer,  the  claimant  must,  at  the 
time  be  institutes  hla  proceeding,  have  not  only 
some  right  in  the  property  superior  to  the  writ 
levied  upon  it,  but  he  must  have  a  right  to  pres- 
ent possession  of  such  property. 

(Syllabus  by  the  Court.) 

Error  to  circuit  conrt,  Madison  county; 
John  F.  White,  Judge. 

An  execution  In  favor  of  Richard  J.  Stansel 
against  David  Brown  and  others  was  levied 
on  property  to  which  Andrew  J.  Rountree  and 
another,  i>artners  as  Rountree  &  Co.,  Inter- 
posed a  claim.  There  was  a  Judgement  for 
claimants,  and  plaintiff  brings  error.  Re- 
versed. 
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H.  J.  McCall,  for  plaintiff  In  error.  W.  C. 
McCaU,  for  defendants  In  error. 

GABTER,  J.  On  September  25,  1893,  de- 
fendants In  error  Interposed  a  daim  to  certain 
personal  property  levied  on  by  the  sheriff  of 
Madison  county  under  a  writ  of  attachment 
in  favor  of  plaintiff  in  error,  against  David 
Brown,  June  Brown,  Daniel  Brown,  and  Han- 
dy Brown,  by  making  affidavit  that  said  prop- 
erty belonged  to  them,  and  giving  bond  paya- 
ble to  plaintiff  In  error,  conditioned  as  requir- 
ed by  our  statutes.  Hie  writ  of  attachment 
does  not  appear  In  the  record,  nor  does  the 
record  show  when  It  issued,  nor  the  date  of 
the  levy.  The  claim  proceeding  was  tried 
October  12,  1894,  in  the  circuit  court  of  Madi- 
son county,  and  the  Jury  found  for  claimants. 
Plaintiff  in  error  moved  for  a  new  trial,  which 
was  overruled,  and,  from  the  Judgment  enter- 
ed upon  the  verdict,  sued  out  this  writ  of  er- 
ror. 

Rountiee  &  Co.  based  their  dalm  to  the 
property  npon  an  instrument  in  writing,  aa 
follows: 

"Georgia,  Brooks  Oonnty.  By  the  Ist  day 
of  January,  after  date,  we  or  either  of  us 
promise  to  pay  Rountree  &  Co.,  or  l>earer, 
one  hundred  and  twenty-flve  and  ••/joo  dol- 
lars, with  interest  from  maturity  at  eight  per 
cent,  per  annum,  and  reasonable  charges,  not 
less  than  ten  per  cent,  for  attorney's  fees, 
if  any  are  Incurred  in  the  collection  hereof, 
hereby  waiving  and  expressly  renouncing  all 
homestead  and  exemption  rights,  for  value  re- 
ceived,—one  bay  mare,  colt,  and  one  bay 
horse.  And,  to  secure  the  payment  of  said 
indebtedness,  I  hereby  bargain,  sdl,  and  con- 
vey to  the  payees  of  this  note,  their  heirs  and 
assigns,  the  following  property,  which  is  ex- 
pressly declared  to  be  my  Individual  property, 
free  from  any  lien  whatever,  to  wit:  One 
bay  mare,  about  thirteen  years  old,  and  colt; 
one  loan  Texas  horse,  al>out  four  years  old, 
bo't  of  Mr.  Tbeus;  and  Dan  Brown  m'tg's  one 
mare  mule,  amout  twelve  years  old,  named 
Pet,  and  one  bay  mare  mule,  about  seven 
years  old,  same  stock  mortgage  in  mortgage 
signed  with  June  Brown;  one  moose-colored 
Texas  mule,  about  eight  years  old,  named 

,  mortgaged  by  Handy  Brown;  also  one 

sorrel  pony,  Charlie.  And,  In  case  of  failure 
to  pay  said  Indebtedness,  at  the  maturity 
thereof,  the  payees  of  this  note,  their  agents, 
attorneys,  heirs,  or  assigns,  axe  hereby  Irrev- 
ocably authorized  and  empowered  to  seize 
and  take  possession  of  said  property,  and  to 
sell  the  same  for  cash,  at  public  outcry.  In 
front  of  the  court-house  door  in  said  county, 
after  having  advertised  said  property  at  said 
court-house  door  for  ten  days  by  written  or 
printed  notices,  and  apply  the  proceeds  of  said 
sale  to  the  payment  of  said  indebtedness  and 
all  costs  of  said  sale,  including  ten  per  cent 
additional  for  further  attorney's  fees,  and  the 
balance,  if  any,  to  be  subject  to  my  order. 
And  the  payees  of  said  note,  their  agents, 
attorneys,  heirs,  and  assigns,  are  fully  author- 


ized to  bid  at  said  sale,  and  to  make  a  fee- 
simple  title  to  the  said  property  to  the  pur- 
ctiaser  or  purchasers. 

'"Witness  my  hand  and  seal,  this  January 
Oth,  1893.  Daniel  Brown.    [L.  S.] 

"Handy  Brown.    \Jj.  8.1 

"Signed,  sealed,  and  ddivered  In  presence  of 

"L.  M.  Kodgers. 

"Lewis  Joiner,  N.  P.  B.  a  Ga." 

Although  the  trial  was  bad  after  the  debt 
mentioned  In  this  Instrument  had  matured, 
there  was  nothing  to  show  that  this  debt  was 
not  paid  by  the  Browns  at  qiaturity. 

Evidence  intended  to  show  that,  under  the 
laws  of  the  state  of  Georgia,  this  instrument 
was  a  conveyance  passing  title,  and  not  a 
mere  mortgage,  with  power  of  sale,  was  In- 
troduced by  claimants;  also  evidence  tending 
to  prove  that  the  property  therein  described 
was  the  identical  property  Involved  in  the 
claim  proceeding.  This  property,  after  the 
execution  of  the  instrument  above  set  forth, 
remained  in  possession  of  the  Browns  until 
the  claim  was  Interposed;  and  it  seems  to  have 
been  redelivered  to  the  Browns  by  claimants, 
after  obtaining  possession  of  same  under  their 
claim  proceedings.  There  was  no  evidence 
to  show  that  the  property  was  tai  the  state  of 
Georgia  at  the  time  of  the  execution  of  the 
Instrument  above  mentioned,  but  it  does  ap- 
pear that  some  time  in  the  spring  or  summer 
of  1893  the  property  was  removed  from  Geor- 
gia to  Florida  by  the  Browns. 

The  only  question  presented  for  adjudica- 
tion is  whether  the  evidence  Is  sufficient  to 
support  the  verdict  Plaintiff  In  error  con- 
tends that  the  conveyance  to  claimants  from 
the  attachment  defendants  was  a  mere  mort- 
gage, conveying  no  title  sufficient  to  authorize 
the  Interposition  of  a  claim.  Defendants  in 
error  contend  that  the  conveyance  was,  under 
the  laws  of  the  state  of  Georgia,  not  a  mort- 
gage, but  a  deed  passing  title,  and  that  the 
same  construction  should,  by  reason  of  pri- 
vate International  law,  be  given  to  It  in  this 
state.  We  regard  It  as  immaterial  whether 
the  instrument  Is  to  be  treated  as  a  deed 
or  a  mortgage,  because,  under  ouc  view  of 
the  nature  of  a  daim  proceeding,  we  think 
It  essential  that  claimants  should  have  a  right 
of  present  possession,  to  enable  them  to  main- 
tain a  claim  to  the  property  levied  upon. 
This  instrument  whether  deed  or  mortgage, 
by  authorizing  claimants  to  take  possession  of 
the  property  upon  default  in  payment  of  the 
debt  at  maturity,  impliedly  leaves  possession 
of  the  property  with  the  Browns  until  such 
default;  and  the  parties  themselves  seem  to 
have  80  construed  It  No  default  In  x>ayment 
of  the  debt  had  happened  at  the  time  the 
dalm  was  interposed  in  this  case,  for  the  debt 
was  not  then  due.  In  Price  v.  Sanchez,  8 
Fla.  136  (text  143),  this  court  said  that  the 
daim  proceeding  is  a  sul>8titute  for  the  action 
of  trespass  or  trover  at  common  law,  and  dif- 
fers only  in  Its  being  summary,  and  not  hav- 
ing formal  pleadings.  A  dalmant  should  not 
be  permitted  to  deprive  an  officer  of  the  pos- 
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session  of  property  levied  npon,  nnless  his 
right  to  poaseaslon  is  superior  to  that  of  the 
officer;  nor  can  he  maintain  trespass  or  trover 
at  commcm  law  for  Injuries  to  or  conversion 
of  goods  and  chattels,  unless  be  has  a  right 
to  present  possession  of  such  property.  Val- 
uable, tempwary,  or  limited  Interests  In  per- 
sonal property  would  be  practically  exempt 
from  execution  If  the  ultimate  owner  Is  per- 
mitted to  recover  the  property  from  an  officer 
before  his  right  to  reduce  it  to  possession  had 
accrued.  In  order  to  maintain  a  claim  under 
our  statute,  the  claimant  must  not  only  have 
acme  right  in  the  property  superior  to  the  writ 
levied  upon  It,  but  he  must  have  a  right  to 
present  possession  of  such  property.  Freem. 
Ex'ns,  i  277;  Allen  v.  Russell,  19  Tex.  87; 
Winis  V.  Thompson,  85  Tex.  301,  20  S.  W. 
156;  Kirschenschiager  v.  Armitage  Herschel 
Co.,  58  Mo.  App.  185;  Paper  Co.  v.  Mangan, 
60  Mo.  App.  76;  Hamilton  v.  Mitchell,  6 
Blackf.  (Ind.)  131;  PhUbrick  v.  Goodwin,  7 
Blackf.  and.)  la 

The  Judgment  is  reversed,  and  a  new  trial 
granted. 

(4D  71a.   «») 

STATE  ex  rel.  BBADLBT  t.  OONE.  SherifT. 
(Supreme  Court  of  Florida.    Jan.  9,  1899.) 

UaHDUIUS — EZBCUTION    HXLBB. 

Mandamus  does  not  lie  to  compel  a  sheriff 
to  sell  real  estate  levied  upon  by  him  under 
an  execution  Issued  npon  an  ordinary  money 
judgment,  as  in  such  case  the  relator  has  other 
adequate  remedies  at  law  against  the  sheriff 
(or  his  neglect  of  duty. 
(Syllabus  by  the  Court} 

Mandamus  by  the  state,  on  the  relation  of 
Charles  B.  Bradley,  executor  of  the  will  of 
Calvin  W.  Bradley,  deceased,  against  W.  N. 
Cone,  sheriff.    Peremptory  writ  denied. 

R.  W.  Williams,  for  relator.  W.  N.  Gone, 
In  pro.  per. 

CARTER,  J.  This  court,  on  Jannary  22, 
1895,  upon  petition  of  the  relator,  Issued  an 
alternative  writ  of  mandamus  to  re^ondent, 
commanding  him  to  sell,  according  to  law,  cer- 
tain real  estate  levied  upon  by  him  under  an 
execution  more  fully  described  hereinafter, 
and  to  collect  the  amount  due  npon  said  ex- 
ecution, or  show  cause  before  this  court  why 
he  had  not  done  so  on  February  6,  1895. 
From  the  recitals  of  the  alternative  writ.  It 
appears  that  on  May  8,  1891,  the  relator  ob- 
tained Judgment  against  Oeorge  A.  LAmb,  N. 
M.  Bowen,  EL  H.  Kmmone^  and  William  Har- 
den for  1286.19  and  costs,  in  the  circuit  court 
of  Leon  county;  that  thereafter,  on  May  10, 
1894,  a  writ  of  execution  Issued  upon  said 
Judgment  from  said  court,  addressed  to  all 
and  singular  the  sheriffs  of  the  state  of  Flori- 
da to  execute;  that  this  execution  was,  by 
the  sheriff  of  Leon  county,  transmitted  to  re- 
spondent, with  Instructions  to  levy  and  collect 
same  from  property  In  Columbia  county  sub- 
ject thereto;    that  req;K>ndent  received  said 


writ,  and  about  May  24,  18M,  levied  same  np- 
on certain  real  estate  in  Columbia  county  as 
the  property  of  said  WilUam  Hardon,  and  ad- 
vertised same  to  be  sold  on  the  first  Monday 
In  July,  1894;  that,  disregarding  bis  duty  in 
the  premises,  the  resijondent  declined  to  sell 
the  property  as  advertised,  and  declined  and 
refused  to  readvertise,  or  to  take  any  oth«r 
or  further  steps  to  sell  said  property  to  satisfy 
the  execution,  although  relator  had  repeatedly 
demanded  of  him  to  proceed  with  said  sale. 
The  respondent's  return  denies  none  of  these 
allegations,  but  Insiats  that  his  refusal  to  sell 
was  rightful,  because,  as  he  alleges,  the  Judg- 
ment upon  which  said  execution  Issued  was  re- 
covered In  Leon  county  circuit  court,  and  a 
transcript  thereof  had  never  been  recorded  In 
the  proper  record  of  Columbia  county,  where 
the  real  estate  levied  upon  was  situated;  that 
for  this  reason  the  Judgment  was  not  a  Hen 
upon  the  land,  and  he  had  no  power  to  sell 
under  the  execution  Issued  thereon  from  the 
Leon  county  circuit  court.  Respondent  fur- 
ther alleges  that  he  bad  offered  to  proceed  with 
the  sale  If  relator  would  give  an  Indemnity 
bond,  which  the  relator  had  declined  to  do. 
Relator  moves  to  quash  the  return,  and  to  Issue 
the  peremptory  writ  against  reqtondent  upon 
the  ground  that  the  return  does  not  set  forth 
sufficient  facts  to  Justify  respondent's  refusal 
to  sell  under  the  writ  of  execution. 

In  State  v.  Craft,  17  Fla.  722,  It  was  said, 
in  a  case  somewhat  similar  to  the  present 
one,  that  "the  proceeding  by  mandamus  can 
only  be  resorted  to  where  tbere  is  no  other  ad- 
equate legal  remedy  to  accomplish  the  pur- 
pose. The  plaintiff  wants  to  make  his  money: 
he  has  nothing  else  In  view.  If  a  sheriff  re- 
fuses to  execute  the  writ,  when  it  Is  bis  duty 
to  execute  it,  the  plaintiff  may  have  his  action 
at  law  against  the  sheriff.  We  have  not  found 
any  case  decided  by  the  courts  allowing  a  man- 
damus to  compel  a  sheriff  to  make  a  levy  un- 
der an  execution  In  his  hands.  The  court  has 
such  control  over  Its  officer,  and  the  plaintiff 
has  such  right  of  action  for  willful  neglect  of 
duty,  that  It  seems  hardly  possible  that  a  man- 
damus should  be  resorted  to,  though  Moa. 
Mand.  p.  60,  auggests  that  such  writ  may  lie 
when  other  remedies  prove  to  be  inadequate. 
But  that  point  has  not  been  reached  in  this 
case."  In  that  case  the  sheriff  of  Hlllsboro 
county  declined  to  levy  an  execution  In  favor 
of  relator  against  one  Kennedy  upon  certain 
real  estate  pointed  out  to  him  by  relator  as  the 
property  of  Kennedy,  basing  his  refusal  upon 
the  ground  that  the  property  was  recorded  In 
the  name  of  Kennedy's  wife.  This  court  af- 
firmed a  ruling  of  the  circuit  court  of  Hllls- 
boro county,  dismissing  an  alternative  writ  of 
mandamus  against  the  sheriff  requiring  him  to 
make  the  levy  or  show  cause  to  the  contrary. 
The  remarks  quoted  from  that  case  are  quite 
applicable  to,  and  we  think  decisive  of,  the 
present  one.  The  writ  of  mandamus  was  nev- 
er intended  as  a  substitute  for  other  remedies, 
but  rather  to  afford  relief  in  cases  of  dear  le- 
gal right,  where  other  remedies  do  not  exist 
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or  are  inadequate.  There  are  unquestionably 
minlaterial  duties  of  a  sheriff  that  can  be  en- 
forced by  mandamns,  as  where  he  refuses  to 
execute  a  writ  of  possession  for  specific  prop- 
erty (Fremont  v.  Crtppen,  10  Cat  211).  but 
cases  of  this  Icind  are  clearly  distinguishable 
from  the  one  at  bar.  In  the  former,  the  plain- 
tiff In  the  writ  is  entitled  to  possession  of 
specific  property,  and  in  such  case  no  form  of 
action,  at  law  or  in  equity,  against  the  sheriff 
can  glye  him  adequate  relief;  that  is,  posses- 
sion of  the  property.  In  this  case,  however, 
the  relator  is  entitled  to  nothing  but  the  mon- 
ey on  his  Judgment,  and,  if  the  sheriff  declines 
to  collect  it  when  it  is  his  duty  to  do  so,  the 
relator  has  adequate  remedies  at  law  to  re- 
cover damages  for  the  respondent's  refusal  or 
neglect  to  perform  his  duties  (Love  v.  Wil- 
liams, 4  Fla.  126);  and  In  such  case  mandamus 
will  not  lie  to  compel  the  sheriff  to  levy  or 
sell  (Habersham  v.  Sears,  11  Or.  431,  5  Pac. 


Without  determining  whether  the  return  of 
the  respondent  discloses  a  valid  excuse  for  his 
failure  to  sell  the  property  levied  upon,  we  are 
of  opinion  that  the  alternative  writ  fails  to 
show  a  case  entitling  relator  to  the  peremptory 
writ  The  motion  to  quash  Is  therefore  re- 
fused, and  the  peremptory  writ  denied,  with 
costs  against  the  relator. 


(40  Pla.  *tS) 


Ex  parte  SIMMS. 


(Supreme  (3onrt  of  Florida.    Dec.  17,  1898.) 

IfUMtCIPAI.  COBPORATIOSS — DbLKOATBD    PoWERS— 

Phivileob  Taxes — Iktoxicatino  Liquous 

— CONSTBCCTION    OF    StaTOTKS. 

1.  The  municipality  of  Jacksonville  has  no 
power,  either  by  special  charter  or  by  any 
general  law,  to  segregate  the  several  elements 
of  right  that  accrue  to  its  citizens  under  one 
taxable  privilege,  as  recognized,  defined,  and  de- 
clared by  the  general  revenue  laws  of  the'  state, 
and  to  impose  by  ordinance  a  license  tax  upon 
such  segregated  element  of  the  one  privilege, 
as  a  separate  and  distinct  privilege  of  its  own 
creation. 

2.  The  general  revenue  laws  of  the  state,  In 
imposing  license  taxes  upon  dealers  in  liquors, 
group  the  various  intoxicants,  therein  desig- 
nated as  "spirituous,  vinous,  and  malt  liquors," 
into  one  general  class  of  merchandise,  and  pro- 
vide that  the  dealer  in  any  one  or  all  of  such 
several  intoxicants  shall  be  subject  to  the  one 
license  tax  therein  imposed,  and  declare  in  ex- 
press terms  that  dealers  paying  the  same,  and 
receiving  a  license  therefor,  shall  be  authorized 
to  sell  spirituous,  rinons,  or  malt  liquors,  or 
any  such  liquors.  The  city  of  Jacksonville, 
under  the  special  authority  of  its  charter  to 
"license  and  tax  privileges,'  and  under  the  pow* 
er  conferred  upon  municipalities  generally  by 
the  genera]  revenne  laws  of  the  state  to  "im- 
pose taxes  on  any  business,  profession  or  oc> 
cupation  not  mentioned"  in  said  general  reve> 
nue  acts,  haa  no  authority  to  enact  an  ordi- 
nance that  impoeea  one  license  tax,  that,  when 
paid,  gives  to  the  licensee  the  right  to  sell 
spirituous  and  vinous  liquors,  either  at  whole- 
sale or  retail,  and  malt  liquors  at  retail  only, 
and  that  imposes  upon  the  wholesale  dealer  m 
malt  liquor  alone  another  separate  and  distinct 
license  tax.  The  licensed  liquor  dealer,  wheth- 
er at  wholesale  or  retalL  has  the  right,  as  eie- 
menta  of  a  single  taxable  privilege,  to  deal  in, 


at  wholesale  or  retail,  as  the  case  may  be,  all 
three  of  the  general  classes  of  liquors  known 
as  "spirituous,  vinous,  and  malt'  _;  and  such 
an  ordinance  as  the  one  mentioned  is  unauthor- 
ized and  void,  wherein  it  undertakes  to  except 
wholesale  dealers  in  malt  liquors  from  the  li- 
cense it  grants  to  wholesale  dealers  in  spirit- 
uous and  vinous  liquors,  and  wherein  it  under- 
takes to  impose  a  separate  license  tax  upon 
such  wholesale  dealers  in  malt  liquors  alone. 

3.  Statutes  conferring  authority  to  impose 
taxes  must  be  construed  strictly,  and  delegat- 
ed corporate  powers  to  municipalities — particu- 
larly grants  of  powers  that  are  out  of  the 
usual  range,  and  that  may  result  in  public  bur- 
dens, or  which  in  their  exercise  touch  the  right 
to  liberty  or  property,  or  any  common-law  right 
of  the  citizen — must  likewise  be  strictly  con- 
strued; and  when,  in  such  construction,  there 
is  any  ambiguity  or  doubt  as  to  the  extent  of 
the  power,  it  is  to  be  determined  in  favor  of 
the  state  or  general  public,  and  against  th* 
state's  grantee. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Duval  county;  Rhy- 
don  M.  Can,  Judge. 

Petition  by  Robert  W.  Slmms  for  a  writ 
of  habeaa  corpus.  The  writ  was  denied,  and 
petitioner  brings  error.    Reversed. 

D.  O.  Campbell,  tor  plaintiff  in  error.  3. 
M.  Barrs,  for  defendant  In  error. 

TAYLOR,  0.  J.  On  September  27,  1808, 
the  city  council  of  the  city  of  Jacksonville 
adopted  an  ordinance  entitled  "An  ordinance 
providing  for  and  regulating  the  registration 
of  all  persons,  firms  and  corporations  engaged 
in  a  business,  profession  or  occupation  in  the 
city  of  Jacksonville,  fixing  the  license  taxe» 
for  the  year  October  1,  1898,  to  October  1, 
1899,  and  regulating  the  doing  of  business 
nnAee  such  licenses."  Such  ordinance,  among 
other  things,  provided  as  follows: 

"Sec.  2.  That  from  and  after  the  first  day 
of  October,  1888,  and  until  the  first  of  Octo- 
ber, 1809,  no  person  shall  engage  in  or  man- 
age the  business,  profession  or  occupation  or 
occupations  hereinafter  mentioned  and  re- 
quired to  be  licensed  by  the  city  without  first 
having  paid  the  amount  of  license  tax  re- 
quired therefor  to  the  dty  treasurer  for  the 
use  of  the  city,  and  obtained  a  license  there- 
for. The  license  shall  be  made  out  by  the- 
recm^er  on  inndactlon  of  the  treasurer's  re- 
ceipt for  the  amount  which  receipt  shall  be 
countersigned  by  the  comptroller." 

"Sec.  4.  No  perBoo,  firm,  corporation  or  as- 
sociation shall  engage  in  or  manage  any  busi- 
ness, professiim  or  occupation,  in  this  section 
mentioned,  without  first  obtaining  from  the 
city  a  license  therefor,  and  the  assessments 
of  such  taxes  are  hereby  affixed,  as  follows; 

Liquors,  dealers  in  spirituous,  vinous  or 
malt  Uquors,  other  tnan  wholesale  deal- 
ers in  beer,  for  each  place  of  business. .  $   400 

Wholesale  dealers  in  beer^  including 
brewers,  brewers'  agents,  all  persons 
storing  beer  in  the  city  for  delivery, 
and  all  dealers  selling  beer  by  the  keg, 
quarter-keg  or  cask  to  retail  dealers, 
shall  pay  for  each  place  of  business  or 
agency,  a  special  license  tax  of 1,000 

No  license  other  than  the  special  license  for 
wholesale  dealers  in  beer  sfaall  cover  the  sell- 
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iug  of  beer  by  the  keg,  anarter-keg  or  cask 
to  retail  dealers." 

"Sec.  6.  That  any  person  violating  any  pro- 
vision of  this  ordiuauce  shall,  upon  convic- 
tion, be  punished  by  fine  not  exceeding  |500, 
or  Imprisonment  not  exceeding  ninety  days." 

For  an  alleged  violation  of  that  feature  of 
this  ordinance  that  requires  the  payment  of 
a  special  license  tax  of  $1,000  by  any  person 
selling  "beer"  at  wholesale,  the  plalntifC  in 
error  was  tried  and  convicted  by  the  Judge 
of  the  municipal  court  of  said  city,  and  sen- 
tenced to  pay  a  fine  of  |600,  or  stand  com- 
mitted to  the  city  Jail  for  the  full  term  of 
90  days. 

On  the  18th  day  of  November,  18&S,  after 
such  conviction  and  sentence,  the  plaintiff  in 
error  filed  his  petition  for  a  writ  of  habeas 
corpus  in  the  circuit  court  of  Duval  county, 
alleging  therein  that  he  was  a  resident  of 
said  city  of  Jacksonville,  Fla.,  and  engaged 
in  business  as  a  dealer  In  spirituous,  vinous, 
and  malt  liquors;  that  he  has  three  places 
of  business  within  the  corporate  llmit^of  the 
municipality  of  Jacksonville,  located  about 
the  central  business  part  of  the  city,  for  all  of 
which  places  he  has  duly  obtained  a  permit 
bam  the  board  of  county  commissioners  of 
Duval  county,  Fla.,  paid  the  state  license  tax 
of  |1,SOO,  paid  the  county  license  tax  of  $700, 
and  the  city  license  of  $1,200,  securing  the 
state,  county,  and  city  license  for  each  place 
of  business;  that  in  one  of  said  places  of 
bosinesB  he  stores  and  sells  to  retail  dealers 
beer  in  kegs,  half  kegs,  and  casks,  tor  which 
place  of  bustness  the  said  municipality  de- 
mands an  additional  license  tax  of  $1,000, 
claiming  that  the  license  that  he  had  already 
paid  for  and  secured  does  not  permit  him 
to  sell  to  dealers  beer  in  kegs,  half  kegs,  and 
casks,  and  that,  in  order  to  sell  beer  in  said 
quantities  to  dealers,  he  must  pay  an  addi- 
tional license  tax  of  $1,000,  and  secure  an 
additional  license.  The  said  petition  then  al- 
leges the  petitioner's  neglect  and  refusal  to 
pay  said  additional  special  license  tax  of 
$1,000,  bis  arrest,  conviction,  and  sentence 
by  the  city  authorities  under  the  ordinance 
above  quoted,  and  that  he  wHl  be  kept  in 
custody  and  deprived  of  his  liberty  under 
such  sentence;  that  the  beer  that  he  so  sells 
at  one  of  his  said  places  of  business  Is  a 
malt  liquor,  is  the  least  intoxicating  of  any 
liquors,  and  Is  the  same  as  he  has  always 
sold,  and  In  the  same  quantities,  under  his 
state  and  comity  licenses  and  under  bis  mu- 
nicipal license,  all  of  which  he  has  already 
paid  and  secured,  except  the  license  for  which 
a  tax  of  $1,000  has  been  demanded  as  afore- 
said; that  the  said  provision  of  said  ordi- 
nance is  excessive  and  unreasonable;  that  the 
said  city  has  exceeded  the  bounds  of  the  law 
in  its  adoption  and  enforcement,  and  that  the 
same  Is  absolutely  void,  and  that  he  is  not 
liable  for  the  said  special  license  tax  of  $1,000; 
and  that  bis  detention  In  custody  for  said 
alleged  violation  of  said  ordinance  is  unlaw- 
ful.   Said   petition  prayed  for  the   vrrit  of 


habeas  corpus,  and  that  petitioner  might  be 
discharged  from  custody. 

The  circuit  Judge,  after  argument  by  coun- 
sel for  the  petitioner  and  the  municipality, 
denied  the  prayer  of  the  petition,  and  this 
decision  the  petitioner  seeks  a  reversal  of  by 
writ  of  error  from  this  court 

The  moniclpallty  of  Jacksonville  seeks  to 
Justify  and  uphold  the  ordinance  In  question 
upon  the  following  provisions  of  law: 

(1)  The  following  provision  In  section  9  of 
chapter  4115,  approved  June  2,  1893,  the  same 
being  a  general  state  law  for  the  assessment 
and  collection  of  revenue,  viz.:  "Counties 
and  incorporated  -cities  and  towns  may  Im- 
pose such  further  taxes  of  the  same  kind 
upon  the  same  subjects  as  they  may  deem 
proper,  when  the  business,  profession  or  oc- 
cupation shall  be  engaged  in  within  such 
county,  city  or  town.  •  •  •  But  such  city, 
town  or  county  may  impose  taxes  on  any 
business,  profession  or  occupation  not  men- 
tioned in  this  section,  when  engaged  In  or 
managed  within  such  city,  town  or  county;" 
the  same  provisions  of  law  being  re-enacted 
in  the  same  languag^e  in  section  9  of  the  sul>- 
sequent  general  revenue  act  (chapter  4322), 
approved  J\me  1,  1895. 

(2)  The  following  proviso  from  section  57  of 
said  chapter  4115,  viz.:  "Nothing  in  this  act 
shall  be  construed  as  In  any  way  abridging 
or  limiting  powers  to  assess,  levy  or  collect 
taxes,  licenses  or  assessments  which  have 
been  or  may  be  granted  to  any  municipal  cor- 
poration by  special  act  or  charter  act,  or  as 
limiting  such  municipal  corporations  in  the 
method  of  assessing,  levying  or  collecting  the 
same  to  the  methods  established  by  this  act;" 
the  same  provision  being  re-enacted  In  the 
same  language  In  section  56  of  the  subsequent 
general  revenue  act  (chapter  4322),  approved 
June  1,  1895. 

(3)  The  following  provision  in  section  1  of 
chapter  4300,  approved  June  2,  1893,  the  same 
being  a  supplementary  act  to  a  former  act 
establishing  and  providing  for  the  govern- 
ment of  the  city  of  Jacksonville,  viz.:  "Priv- 
ileges may  be  licensed  and  taxed,  and  the 
amounts  of  such  taxes  shall  be  fixed  by  city 
ordinance." 

It  is  claimed  that  this  last-quoted  provision 
in  the  supplement  to  the  charter  act  of  the 
City,  construed  In  connection  with  the  other 
provisions  quoted  from  general  revenue  acts, 
gives  to  the  city  fuU  power  to  pass  the  ordi- 
nance Jn  question. 

The  real  inquiry,  upon  whose  solution  the 
ordinance  must  stand  or  fall,  is,  can  the  city 
of  Jacksonville,  by  ordinance,  under  the  dele- 
gated general  power  to  tax  privileges,  segre- 
gate the  several  elements  of  right  that  ac- 
crue to  the  citizen  under  one  taxable  privilege, 
as  recognized,  defined,  and  declared  by  the 
general  statute  law  of  the  state,  and  tax  each 
of  such  elements,  as  a  separate  and  distinct 
privilege  of  its  own  creation?  All  of  the  gen- 
eral revenue  acts,  since  and  Including  that 
passed  In  1887,  in  making  provision  for  the 
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licensing  and  taxing  of  dealers  In  liquors, 
group  the  various  Intoxicants,  designated 
therein  as  "spirituous,  vinous,  and  malt  liq- 
uors," Into  one  general  class  of  merchandise, 
and  declare  that  the  dealer  In  any  one  or  all 
of  such  several  intoxicants  shall  be  subject  to 
the  one  license  tax  therein  imposed  upon  the 
privilege  known  as  "dealers  in  spirituous,  vin- 
ous or  malt  liquors,"  and  all  of  such  general 
statutes  declare  in  express  terms  that  "dealers 
paying  the  same  and  receiving  a  license  there- 
for shall  he  authorized  to  sell  spirituous,  vin- 
ous or  malt  liquors,  or  any  such  liquors"; 
thus  declaring  that  the  one  licensed  privilege 
to  deal  in  liquors  or  Intoxicants  generally 
shall  carry  With  It  to  the  licensee  the  right, 
as  elements  of  such  single  privilege,  to  deal  in 
either  one,  or  all  combined,  of  the  three  gen- 
eral classes  of  Intoxicants  generally  known  as 
"spirituous,  vinous,  and  malt  liquors";  each 
of  the  three  general  classes  embracing  a  long 
list  of  Intoxicants,  that,  while  severally  dis- 
tinguishable from  each  other  by  their  constit- 
uent elements  as  well  as  by  name,  all  fall 
within  one  or  the  other  of  said  three  general 
classes,  the  right  to  deal  In  which  constitutes 
but  a  single  taxable  privilege. 

We  are  not  now  called  upon  to  determine 
the  extent  of  the  city's  power  to  fix  the 
amount  of  licenses,  or  to  create,  classify,  or 
graduate  licenses  upon  those  occupations  not 
specifically  taxed  by  the  state,  for  the  privi- 
lege here  sought  to  be  taxed  Is  one  created 
and  taxed  by  the  state;  and  in  City  of  Jack- 
sonvUle  v.  Ledwith,  26  Fla.  163,  7  South.  885, 
It  was  held  that  under  the  city's  charter  act, 
as  amended  In  1889,  the  word  "privileges" 
meant  those  occupations  and  businesses  of  the 
same  kind  as  those  specially  mentioned  In  the 
charter,  and  that  are  taxable  by  law  for  state 
purposes,  and  that  the  city  had  no  power  to 
select  the  subjects  of  occupational  taxes  for 
raising  revenue,  but  was  limited  to  the  occu- 
pations named  In  Its  charter  act,  or  the  reve- 
nue laws  of  the  state.  There  has  been  no 
subsequent  amendment  to  the  city's  charter 
that  can  change  this  construction,  as  applied 
to  privileges  taxed  by  the  state.  The  city 
claims  that  it  has  the  power  to  classify  and 
graduate  the  tax  to  be  paid  by  Its  licensees 
of  privileges  taxed  by  the  state,  and  that  this 
ordinance  does  no  more  than  that  Assum- 
ing, but  not  deciding,  that  the  power  exists 
as  claimed,  we  are  of  opinion  that  Uils  ordi- 
nance does  not  classify  and  graduate  the  ap- 
plicants for  the  privilege,  but  that  it  divides 
one  privilege  into  two,  and  discriminates  be- 
tween venders  of  articles  necessarily  belong- 
ing to  the  one  privilege  by  requiring  a  sepa- 
rate license  tax  to  8^  that  special  article. 

The  effect  of  the  city  ordinance  under  dis- 
cussion, when  It  imposes  a  license  tax  of  $400 
upon  dealers  in  "spirituous,  vinous  and  malt 
liquors,  other  than  wholesale  dealers  In  beer," 
without  making  any  dlsUnction  between  the 
wholesale  and  retail  dealer  In  the  two  classes 
known  as  "spirituous  and  vinous  liquors,"  is 
to  permit  the  sale  either  at  wholesale  or  retail 


of  the  two  classes  known  as  "spirituous  and 
vinous,"  and  the  retailing,  only,  of  the  third 
cla^,  known  as  "malt  liquor"  or  "beer,"  for 
the  one  tax  of  $400,  while  it  singles  out  the 
dCEiier  in  beer  alone,  and  Imposes  upon  him  a 
separate  and  special  tax  of  $1,000  when  he 
sells  that  particular  commodity  in  wholesale 
quantities;  and  this  under  a  delegated  general 
power  to  "license  and  tax  privileges,"  and  to 
"Impose  sucb  further  taxes  of  the  same  kind 
upon  the  same  subjects"  as  the  state  by  her 
general  revenue  laws  has  Imposed  license 
taxes  upon,  and  In  the  face  of  the  general 
state  law  that  declares.  In  effect,  that  the 
licensed  iHivIlege  to  deal  in  liquors  shall  carry 
with  it  to  the  licensee  the  "authority  to  sell 
spirituous,  vinous  or  malt  liquors,  or  any  such 
liquors."  When,  as  In  this  ordinance,  the 
city  undertakes  to  curtail  the  privilege  by 
constructing  out  of  its  constituent  elements 
two  separate  taxable  privileges,  and  imposes 
one  tax,  to  cover  the  wholesaling  and  retail- 
ing of  spirituous  and  vinous  liquors  and  the 
retaillBg  of  beer,  and  another  special  and  in- 
dependent tax  for  the  wholesaling  of  beer 
alone,  it  has  transcended  the  authority  dele- 
gated to  It,  and  the  provisions  of  such  ordi- 
nance imposing  such  independent  special  tax 
upon  the  one  element  of  the  privilege  are  un- 
authorized and  void;  being  inconsistent  with, 
and  in  conflict  with,  the  general  provisions  of 
law,  and  not  authorized  by  any  charter  act. 
The  provisions  of  said  ordinance  excepting 
wholesale  dealers  In  beer  from  the  general  li- 
cense to  seD  spirituous,  vinous,  and  malt  liq- 
uors, and  Imposing  a  separate  tax  upon  whole- 
sale dealers  in  beer,  are  therefore  void. 

The  general  rule  is  that  statutes  conferring 
authority  to  Impose  taxes  must  be  construed 
strictly.  Moseley  v.  Tift,  4  Fla.  402.  An- 
other general  rule  universally  recognized  is 
that  delegated  corporate  powers  to  municipali- 
ties—particularly grants  of  power  that  are  out 
of  the  usual  range,  and  that  may  result  in 
public  burdens,  or  which,  in  their  exercise, 
touch  the  right  to  liberty  or  property,  or  any 
common-law  right  of  the  citizen— must  be 
strictly  construed;  and  when,  In  such  con- 
struction, there  is  any  ambiguity  or  doubt  as 
to  the  extent  of  the  power,  it  Is  to  be  deter- 
mined in  favor  of  the  state  or  general  public, 
and  against  the  state's  grantee.  1  Dill.  Mun. 
Corp.  II  89-91;  Ex  parte  Mayor,  etc.,  of  Town 
of  Florence  (In  re  Jones)  78  Ala.  419;  City 
of  Canton  v.  Nist,  9  Ohio  St.  439;  Kniper  v. 
City  of  Louisville,  7  Bush,  599;  City  of  Bren- 
ham  V.  Water  Co.,  67  Tex.  642,  4  S.  W.  143; 
Hanger  v.  City  of  Des  Moines,  62  Iowa,  198, 
2  N.  W.  1106;  City  of  Corvallis  v.  Carllle,  10 
Or.  139;  MIntum  v.  Larue,  23  How.  435; 
Williams  V.  Davidson,  43  Tex.  1;  Klrkham  v. 
Bussell,  76  Va.  966. 

Two  cases  analogous  In  facts  to  the  one 
tmder  consideration,  and  in  which  the  at- 
tempted exercise  of  the  taxing  power  were 
declared  to  be  void,  are  HotelUng  v.  City  of 
Chicago,  66  111.  App.  289;  Vosse  v.  Qty  of 
Memphis,  9  Lea,  294. 
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The  Jndgment  of  tiis  ciicidt  court  nnder  re- 
view la  reversed,  with  directions  to  grant  tbe 
writ  aa  prayed,  a«d  for  aucli  f  urtlier  proceed- 
ings aa  may  be  consistent  witb  law  and  QUs 
opinion. 


(11  Fla.  138) 

CATOR  et  al.  v.  BLOUNT. 

(Supreme  Court  of  Florida.     Jan.  2i,  1899.) 

AssiONXKXT  roB  Creditohs— Fhoop  or  Claiu— 

Propbutt  wot  Assionkd— Exemptions. 

1.  A  creditor,  by  filing  with  an  assignee  for 
creditors  his  debt  against  the  assignor,  and  ac- 
cepting from  sudi  assignee  a  pro  rata  divi- 
dend upon  such  debt,  in  accordance  with_  the 
terms  of  a  general  assignment  for  creditors 
made  under  the  statutes  of  this  state,  does  not 
thereby  affect  his  right  to  subject  to  his  debt 
personal  property  reserved  by  the  assignor 
from  his  assignment  as  exempt,  but  which  in 
law  is  not  exempt  from  such  creditor's  debt,  lie- 
cause  tlie  debt  was  contracted  for  the  purchase 
money  of  the  proper^. 

2.  Under  secUon  1,  art  10,  Const  188S, 
"no  property  shall  be  exempt  from  sale 
•  •  •  for  the  payment  of  obligations  con- 
tracted for  the  purchase  of  said  property,"  and 
a  debtor  cannot,  by  selecting  certain  personal 
property  as  a  part  of  his  exemption,  and  except- 
ing same  from  the  operation  of  a  general  as- 
signment made  by  him,  clothe  such  property 
with  an  exemption  from  sale  for  the  payment 
of  obligationa  contracted  for  the  purchase  there- 
of. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Escambia  county; 
William  D.  Barnes,  Judge. 

Action  by  Robinson  W.  Cator  and  otbers 
against  A.  C.  Blount,  Jr.  Judgment  for  de- 
fendant and  plaintlfTs  bring  error.    Reversed. 

S.  R.  Mallory  and  Maxwell  &  Maxwell,  for 
plaintiffs  in  error.  Blount  &  Blount  for  de- 
fendant in  error. 

CARTER,  J.  John  E.  Muller  began  mer- 
chandising  In  the  city  of  Fensacola  in  March, 
1883.  On  tbe  10th  day  of  that  month  he  pur- 
chased from  plaintiffs  In  error  various  items  of 
merchandise  on  credit  In  the  early  part  of 
Octol>er,  1863,  he  executed  a  general  assign- 
ment for  the  benefit  of  creditors,  excepting 
therefrom  and  reserving  as  his  exemption  $1,- 
000  worth  of  personal  property,  of  which  about 
$600  consisted  in  articles  purchased  from 
plaintiffs  in  error  on  March  10,  188B.  This 
exempt  property  never  went  into  the  hands  of 
the  assignee,  but  was  by  Muller  turned  over 
to  defendant  in  error;  for  what  purpose  la  Im- 
material to  the  only  question  presented  in  this 
court  On  October  6,  1893,  pUdntlffs  in  error 
sued  Muller  in  the  circuit  court  of  Escambia 
county  to  recover  the  purchase  price  of  the 
goods  sold  him  on  March  10,  1883,  and  a  writ 
of  gamidunent  was  Issued  to  defendant  in  er- 
ror. Judgment  was  recovered  in  tbe  principal 
Boit,  and  the  Issues  Involved  in  the  garnish- 
ment were  submitted  to  a  Jury,  who  found  for 
the  garnishee,  in  whose  favor  Judgment  was 
entered,  from  which  this  writ  of  error  was 
taken. 

Upon  the  trial  of  the  garnishment  the  court 
Instructed  the  Jury:    "If  you  find  from  the 


evidence  that  the  goods  In  the  hands  of  the 
garnishee  had  been  Included  in  his  exemp- 
tions by  the  defendant,  Muller,  duly  and  le< 
gaily  set  apart.  In  making  a  general  assign- 
ment then  they  are  exempt  from  garnish- 
ment, whether  the  debt  now  sued  for  was  for 
the  purchase  price  thereof  or  not,  and  you 
will  find  for  the  garnishee."  Tbe  only  error 
asdgned  for  consideration  by  this  court  is  tbe 
giving  of  this  Instruction. 

After  the  case  was  submitted  on  brief  In 
this  court  by  plaintiffs  In  error,  the  defendant 
In  error  moved  to  dismiss  upon  the  ground 
that,  since  the  rendition  of  Judgment  from 
which  the  writ  of  error  was  sued  out  the 
plaintiffs  in  error  had  filed  with  Muller's  as- 
signee a  sworn  statement  of  their  account 
and  received  from  the  assignee  their  pro  rata 
ahare  of  the  proceeds  of  the  assigned  proper- 
ty. Aa  the  motion  seemed  to  involve  a  con- 
sideratloD  of  the  merits,  we  continued  It,  to 
be  taken  up  when  the  case  should  be  reached 
on  regular  call  of  the  docket 

L  In  support  of  tbe  motion  to  dismiss,  de- 
fendant in  error  argues  tliat  by  filing  their 
claim  with,  and  accepting  a  dividend  from, 
Muller's  assignee,  plaintiffs  In  error  thereby 
accepted  a  benefit  from,  and  ratified  and  con- 
firmed every  clause  in,  the  assignment;  that 
they  will  not  be  permitted  to  accept  a  benefit 
from  the  assignment  and  at  the  same  time 
repudiate  a  reservation  to  Muller  secured  by 
the  same  instrument  In  support  of  this  con- 
tention, we  are  referred  to  autborities  Yrhlcb 
hold  that  creditors  who  file  claims  or  accept 
dividends  under  a  voluntary  assignment  there- 
by elect  to  accept  its  provisions,  and  will  be 
held  to  acquiesce  In  Its  validity,  and  in  the 
disposition  of  the  proceeds  arising  under  U, 
according  to  its  terms;  that  a  creditor  will 
not  be  permitted  to  accept  a  benefit  from,  and 
at  the  same  time  repudiate  any  provision  in, 
a  voluntary  assignment  But  these  author- 
ities do  not  cover  the  question  here  involved. 
Tbe  contest  here  is  not  over  property  included 
In,  but  over  property  expressly  excluded  from, 
the  terms  of  the  Instrument  under  which  a 
dividend  was  paid  to  plaintiffs  In  error.  This 
contest  began  Itefore  plaintiffs  In  error  ac- 
cepted any  benefit  from  the  assignment  The 
assignment  did  not  purport  to  convey  the  prop- 
erty now  sought  to  be  subjected  by  the  gar- 
nishment Under  our  statute  regulating  vol- 
untary assignments,  Muller  was  required  to 
assign  all  of  his  property,  real,  personal,  and 
mixed,  except  such  as  was  by  law  exempt 
It  provided  no  method  by  which  any  exenlp- 
tion  might  be  set  apart  to  hhn  out  of  property 
assigned.  It  simply  authorized  him  to  except 
from  his  conveyance  so  much  of  his  property 
as  was  by  law  exempt  but  It  did  not  consti- 
tute blm  sole  Judge  as  to  what  was  exempt' 
His  right  to  hold  exempt  property  from  his 
creditors  springs  from,  and  is  regulated  by, 
the  law,  and  not  by  his  contract  with  the  as- 
signee. As.  to  his  personal  exemption,  the  law 
does  not  require  him  to  omit  it  from  bis  as- 
slgnmeut    It  authorizes  him  to  do  so  If  be 
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chooses.  If  he  conveys  it  to  tbe  assignee  for 
the  purpose  of  distribution  among  creditors, 
bla  right  to  hold  it  as  exempt  ceases,  be- 
cause by  his  conveyance  be  has  waived  tliat 
right.  If  be  chooses  to  convey  tliat  which 
is  exempt,  and  to  reserve  that  which  is  not 
exempt.  It  Is  his  own  fault  He  has  made 
his  election,  and  must  stand  by  It  The  stat- 
ute permits  the  assignor  to  leave  out  of  his 
assignment— to  except  from  Its  granting  clause 
—that  property  only  which,  as  a  matter  of 
law,  Is  exempt;  and  there  la  nothing  in  the 
statute,  notliing  in  the  nature  of  an  assign- 
ment nothing  in  the  act  of  a  creditor  who 
accepts  a  dividend  from  the  assignee,  which 
precludes  the  creditor  from  enforcing  his  de- 
mand at  law  against  any  property  retained 
by  the  assignor  which  in  fact  Is  not  exempt 
from  the  debt  although  claimed  by  the  as- 
signor so  to  be.  Creager  v.  Creager,  87  Ky. 
449,  8  8.  W.  380.  The  assignment  does  not 
convey  any  property  to  the  assignor  as  ex- 
empt It  gives  him  no  new  title  to  any  prop- 
erty reserved  from  its  operation.  The  con- 
stitution, and  not  the  assignment,  determines 
whether  property  reserved  from  the  assign- 
ment is  exempt  or  not  The  property  re- 
served in  this  case  was  exempt  from  every 
debt  due  by  the  assignor,  except  those  spe- 
ciflcally'  mentioned  in  the  constitution.  The 
property  reserved  by  the  assignor  is  none  the 
less  his  exemption  because  it  may  be  sub- 
ject to  forced  sale  for  a  particular  debt  If 
the  debtor  reserves  property  which  the  con- 
stitution does  not  relieve  from  liability  for  the 
debt  of  plalntifCs  in  error,  they  cannot  be  de- 
barred from  subjecting  it  to  their  debt  by  the 
acceptance  of  a  dividend  from  a  general  as- 
signment which  excepts  from  its  operation  this 
specific  property.  The  creditors  in  this  case 
make  no  attack  upon  the  assignment  from 
which  they  have  accepted  a  benefit  They 
concede  ttiat  the  assignment  is  valid;  that  the 
property  claimed  to  lie  exempt  was  properly 
reserved  from  the  assignment;  and  that  it  is 
exempt  from  every  debt  not  excepted  by  the 
constitution.  There  is  therefore  no  incondst- 
ency  tn  thdr  acts;  no  election  to  accept,  as 
applicable  to  theh:  debt  their  pro  rata  share 
of  the  assigned  property  only;  no  waiver  of 
their  right  to  subject  other  property  owned 
by  the  debtor  to  their  demand;  no  estoppel 
to  deny  that  the  reserved  property  is  exempt 
from  their  debt  for  purchase  money. 

IL  From  wliat  has  been  said,  it  is  appar- 
ent that  the  Instruction  given  by  the  court 
above  quoted  was  erroneous.  The  constitu- 
tion (article  10,  S  1)  expressly  provides  that 
"noproperty  shall  be  exempt  from  sale  •  •  • 
for  the  payment  of  obligations  contracted  for 
the  purchase  of  said  property."  If  the  debt 
due  plaintiffs  in  error  was  an  obligation  con- 
tracted for  the  purchase  of  property  In  the 
bands  of  the  garnishee,  the  property  was  not 
exempt  from  a  garnishment  Issued  in  aid 
of  the  collection  of  that  debt  unless  the  cred- 
itors had  waived  their  right  to  subject  it 
If  the  creditors,  by  accepting  a  dividend  un- 


der the  assignment  did  not  waive  ttidr  right 
to  proceed  against  the  property  reserved  as 
exempt  it  certainly  will  not  be  pretended 
that  their  rights  are  taken  away  by  an  act 
of  the  debtor  alone,— that  of  reserving  from 
his  assignment  property  claimed  by  him  to 
be,  but  which  in  fact  is  not  exempt  from  sale 
to  pay  the  creditors'  debt  The  debtor  can- 
not by  selecting  this  property  as  a  part  of 
his  exemption,  and  excepting  same  from  the 
operation  of  his  general  assignment  clothe 
It  with  an  exemption  from  sale  for  Its  pur- 
chase money,  when  by  the  constitution  no 
property  Is  exempt  from  sale  for  that  class 
of   debts. 

The  motion  to  dismiss  is  denied;  the  judg- 
ment of  the  court  below  is  reversed;  and  « 
new  trial  granted. 


(a  FU.  tu) 
DURHAM  V.  STEPHENSON  et  aL 
(Supreme  Court  ol  Florida.    Jan.  28,  1899.) 
Equity— Demukreh  to  Bill — ItoRTOAOSs — Fom- 

CLOSDBE— ATTOBSET'S  FcB  —  ACKNOWLEDOMBira 
BT  MaRKIBD  WoUAN— AMBNDMBKT — DlSMISSAIt 
Ot  BiLU 

1.  A  demurrer  to  a  bill  in  equity  seeking  to 
tnake  available,  as  against  the  whole  bill,  sup- 
posed defects  relating  to  a  part  only  of  the 
case  made  and  relief  prayed,  should  be  over- 
ruled. 

2.  Where  written  obligations  are  given  for 
the  purchase  money  of  certain  property,  con- 
taining stipulations  to  pay  reasonable  attor- 
ney's fees,  should  it  become  necessary  to  col- 
lect them  through  an  attorney,  and  a  mortgage 
is  executed  purporting  to  secure  the  payment  of 
the  purchase  money  for  said  property  in  the 
manner  evidenced  by  said  written  obligations, 
which  are  fully  described  in  the  mortgage,  such 
mortgage,  after  maturity  and  nonpayment  of 
said  written  obligations,  can  be  enforced  as  a 
security  for  the  attorney's  fees,  as  well  as  for 
the  principal  and  interest  due  upon  the  notes. 

3.  A  married  woman's  acknowledgment  to  a 
mortgage  embracing  real  estate  constituting 
her  separate  statutory  property,  to  the  effect 
"that  she  signed  the  same  freely,  and  relin- 
quishes all  dower  and  right  of  dower,"  is  insuf- 
ficient to  render  gnch  mortgage  effectual  to 
pass  her  estate  or  right  in  such  property. 

4.  Where  a  plea  not  purporting  to  constitute 
a  defense  to  the  whole  bill  is  sustained,  it  is 
error  to  dismiss  the  entire  bill;  but  the  court 
should  retain  it  for  appropriate  relief  as  to 
matters  not  covered  by  uie  plea. 

5.  When  an  officer  has  taken  an  acknowledg- 
ment,  and  made  his  certificate  thereof,  which 
has  been  delivered  to  and  accepted  by  the  gran- 
tee in  the  conveyance  as  the  evidence  of  such 
acknowledgment  his  power  over  the  subject- 
matter  ceases;  and  ne  cannot  subsequently 
amend  his  certificate,  or  make  a  new  one,  in 
the  absence  of  a  reacknowledgment,  or  that 
which  is  equivalent  thereto,  on  the  part  of  the 
grantor: 

(Syllabus  by  the  Court) 

Appeal  from  clrcoit  conrt,  Hillsborough 
connty;  Barron  Phillips,  Judge. 

Appeal  of  liUden  Durham  against  Herbert 
F.  Stephenson  and  others.  Decree  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

On  December  IB,  1804,  appellant  filed  hia 
bill  against  appellees  In  the  circuit  court  of 
Hillsborough  county,  seeking  foreclosiure  of  a 
mortgage,  reading  as  follows: 


Digitized  by 


Google 


n&l 


DUBHAM  T.  STEPHENSON. 


rtUa  Indenture,  made  thiB  tbe  17th  Saj  of 
Jnljr,  A.  D.  1883,  between  Tbomas  Stephenson, 
Horbert  F.  Stephenson,  and  Mary  A.  Stephen- 
ton,  vlfe  of  Tbomas  Stephenson,  of  Tampa, 
Florida,  parties  of  the  first  part,  and  L.  B. 
Dnrham,  of  Tampa,  Florida,  party  of  the  sec- 
ond, wltnesseth:  That  the  said  parties  of  the 
irst  part,  for  and  In  consideration  of  the  sum 
of  two  thousand  doUars  ($2,000.00),  grants, 
bargains,  sella  and  confirms  nnto  the  said 
party  of  the  second  part,  and  to  his  heirs  and 
assigns,  an  undlTlded  two-thhids  Interest  In 
the  mm  property  known  as  the  'Sontb  Florida 
Planing  Mills,'  the  same  being  and  situate  on 
the  reservation,  near  the  Florida  Central  & 
Penlnsnlar  Ballroad;  and  also  that  certain 
parcel,  tract,  or  piece  of  land  known  as  lots 
one,  fonr,  Aye,  eleyen,  fourteen,  nineteen,  and 
twenty  of  block  one,  and  lots  two  and  twenty- 
two  of  block  two,  and  lots  two  and  three  of 
block  three,  and  lots  three,  four,  twelre,  and 
fifteen  of  block  four,  of  a  certain  subdivision 
known  as  'Bl  Cerro,'  according  to  map  or 
plan  of  said  subdivisions  of  record  In  the 
circuit  clerk's  office  of  Hillsborough  county, 
Florida,  together  with  all  and  singular  the 
hereditaments  and  appurtenances  thereunto 
belonging.  This  Instrument  Is  given  to  secure 
the  payment  of  the  purchase  money  of  the 
above-named  mills,  and  It  Is  to  be  paid  in  the 
following  manner,  to  wit:  Two  promissory 
notes  of  five  himdred  dollars  ($500.00)  each, 
payable  and  due  on  the  17th  day  of  January, 
1891,  and  two  promissory  notes  due  the  17tb 
day  of  July,  1891.  A  true  copy  of  said  notes 
Is  hereby  set  out:  '$500.00.  Tampa,  Fla.,  July 
17th,  1893.  Biz  months  after  date,  we  prom- 
ise to  pay  to  the  order  of  L.  B.  Dnrham  five 
hundred  dollars,  at  the  First  National  Bank 
of  Tampa,  Florida,  f<Mr  value  received,  with  ' 
Interest  from  date  at  the  rate  of  ten  per  cent 
per  annum  until  paid.  Now,  should  it  become 
necessary  to  collect  this  note  through  an  at- 
torney, either  of  ns,  whether  maker,  security, 
w  Indorsee  on  this  note,  hereby  agrees  to  pay 
•n  costs  of  such  collection,  including  a  reason- 
able attorney's  fee.  Herbert  F.  Stqphenson. 
lliomas  Stephenson.' 

"The  condition  of  ttils  agreement  Is  such 
Hiat  whereas  the  said  parties  of  the  first  part, 
being  Indebted  as  above  set  forth,  now,  there- 
fore. If  the  said  notes  shall  be  paid  according 
to  this  agreement  at  maturity,  principal  and 
interest,  then  this  deed  shall  be  null  and  void; 
otherwise,  to  remain  in  full  force  and  eftect 
Herbert  F.  Stephenson.  Tbomas  Stephenson. 
Mary  A.  Stephenson. 

"Signed,  sealed,  and  delivered  In  presence 
•f  William  Honter,  R.  W.  Baaley. 

"^tate  of  Florida,  Hillsborough  Oonnty:  I 
hereby  certify  that  on  this,  the  17th  day  of 
Joly,  1888,  before  me,  R.  W.  Easley,  a  notary 
public,  personally  appeared  Thomas  Stephen- 
son, Herbert  Stephenson,  and  Mary  A.  Ste- 
phenson, wife  of  the  said  Thomas  Stephenson, 
and  acknowledged  that  they  signed  the  fore- 
going Instrument  for  the  uses  and  purposes 
thcrela  set  out;  wd  the  said  Umij  A.  Ste- 


phenson, on  an  examination  taken  separat* 
and  apart  from  her  said  husband,  acknowl^ 
edged  that  she  signed  the  same  freely,  and 
relinquishes  aH  dower  and  right  of  dower. 
Witness  my  band  and  seal  of  office,  at  Tampa, 
date  aforesaid.  R.  W.  Easley,  Notary  Public^ 
Hillsborough  County,  Florida.    [Seal.]" 

This  mortgage  was  filed  for  record,  and  re- 
corded, in  the  office  of  the  clerk  of  the  circuit 
court  of  Hillsborough  county  on  July  26,  1893. 
The  four  notes  mentioned  in  the  mortgage 
were  attached  to  the  bill  as  exhibits;  and  it 
was  alleged  that  they  were  past  due  and  un- 
paid, except  the  sum  of  $1,580.68.  The  bill 
prayed  an  accounting  of  the  amount  due  upon 
the  notes  for  principal.  Interest,  and  attorney's 
fees;  that  the  mortgaged  premises  be  sold  to 
pay  same;  and  that  defendants  be  barred  of 
their  i;igbt  and  equity  of  redemption  in  such 
premises.  Herbert  F.  Stephenson  demurred 
to  the  bill  upon  various  grounds,  the  first  al- 
leging that  there  was  no  equity  In  the  bill, 
and  the  fourth  that  "the  complainant,  in  and 
by  his  said  bill,  seeks  to  recover  attorney's 
fees  from  this  defendant,  as  well  as  from  his 
co-defendants,  for  the  foreclosure  proceedings 
In  this  suit,  when  the  so-called  'mortgage,'  at- 
tached as  one  of  the  exhibits  to  said  bill,  does 
not  provide  for  the  payment  of  attorney's 
fees  by  any  of  said  defendants." 

Thomas  Stephenson  and  Mary  A.  Stephen- 
son, his  wife,  filed  a  plea  "that  all  the  parcels 
of  real  estate  described  in  the  said  bill  of 
complaint,  to  wit  lots  1,  4,  6.  11,  14,  19,  and 
20  of  block  1,  and  lots  2  and  22  of  block  2,  and 
lots  2  and  8  of  block  3,  and  lots  3,  4,  12,  and 
15  of  block  4,  of  a  certain  subdivision  known 
as  '£1  Oerro,'  according  to  a  map  thereof  duly 
recorded,  were  at  the  time  of  the  execution  of 
the  alleged  deed  or  mortgage,  and  still  are,  the 
separate  statutory  property  of  the  defendant 
Mary  A.  Stephenson,  wife  of  the  said  Tbomas 
Stephenson,  the  title  thereto  being  vested  in 
the  said  Mary  A.  Stephenson,  and  that  the 
said  Mary  A.  Stephenson  has  never  legally 
conveyed  the  same  to  the  complainant,  either 
by  mortgage,  deed,  or  otherwise;  and  there- 
fore the  complainant  baa  no  mortgage  lien 
thereon,  and  the  same  is  not  subject  to  fore- 
closure and  sale,  as  the  complainant  seeks  to 
have  done  in  and  by  his  said  bllL"  Issue 
was  J<toed  on  this  plea;  and  on  February  12, 
1895,  a  decree  was  entered  reciting  that  the 
case  was  submitted  to  the  court  upon  the  issue 
joined  on  the  plea,  and  an  agreed  statement 
of  facts,  together  with  the  original  mortgage 
as  matters  of  evidence;  that  thereupon,  after 
argument  of  counsel,  the  court  sustained  the 
plea,  and  directed  that  the  bill  be  dismissed; 
but  before  entry  of  a  formal  order  to  that 
effect,  complainant  asked  leave  to  amend  his 
bill,  by  filing  with  and  as  a  imrt  thereof  an 
amended  certificate  of  the  officer  who  took  the 
acknowledgment  of  the  mortgage  sought  to 
be  foreclosed,  the  proposed  amended  certifi- 
cate being  in  the  following  language:  "State 
of  Florida,  County  of  HlUsborough.  I  here- 
by certify:    That  oa  the  17th  day  of  July,  A. 
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D.  1883,  Mary  A.  Stephenson,  wife  of  Thomas 
Stephenson,  appeared  before  me,  and  on  a  prl- 
yate  examination,  separate  and  apart  from  her 
said  husband,  acknowledged  that  on  the  17th 
day  of  July,  A.  D.  1893,  she  executed  a  cer- 
tain deed  of  mortgage  to  L.  B.  Durham  on  the 
following  property,  to  wit:  An  undivided 
two-thirds  interest  in  the  mill  property  known 
as  the  'South  Florida  Planing  Mills,'  the  same 
being  situate  on  the  reservation  near  the  Flori- 
da Central  &  Peninsular  Ballroad,  and  also 
that  certain  tract,  parcel,  or  piece  of  land 
known  and  described  as  follows:  -  Lots  1,  4,  5, 
11,  14,  19,  and  20  of  block  1,  and  lots  2  and 
22  of  block  2,  and  lots  2  and  3  of  block  3,  and 
lots  8,  4,  12,  and  15  of  block  4,  of  a  certain 
subdivision  known  aa  'EI  Cerro,'  according  to 
the  map  or  plan  of  said  subdivialon  on  record 
In  the  circuit  clerk's  office  of  Hillsborough 
county,  FlMlda.  That  she  executed  said 
mortgage  with  Intent  thereby  to  renounce  and 
relinquish  all  her  right,  title,  property,  and 
estate  at  law,  in  equity,  of,  in,  and  to  the 
said  lands.  And  that  the  relinquishment  and 
renunciation  was  made  freely  and  voluntarily, 
without  compulsion,  constraint,  fear,  or  appre- 
hension of  or  from  her  said  husband.  Wit- 
ness my  hand  and  official  seal,  this  the  9th 
day  of  February,  A.  D.  1895.  E.  W.  Kasley, 
Notary  Public  Hillsborough  C!ounty.     [Seal.]"- 

The  court  denied  this  motion  to  amend,  and 
sustained  the  plea. 

On  the  same  day,  complainant  having 
amended  the  bill  so  as  to  obviate  the  defects 
pointed  out  by  the  demurrer  of  Herbert  F. 
Stephenson,  except  the  first  and  fourth 
grounds  thereof,  the  court  overruled  the  first 
ground  of  demurrer,  and  sustained  the  fourth; 
and,  complainant  declining  to  further  amend 
his  bill,  a  decree  was  entered  dismissing  the 
bill,  from  which  this  appeal  was  taken  to  our 
June  term,  1886.  The  agreed  statement  of 
facts  submitted  at  the  hearing  is  not  incorpo- 
rated into  the  record  on  appeal. 

WaU  ft  Stevens,  for  appellant 

CARTEB,  J.  (after  stating  the  facti).  I. 
The  bill  was  an  ordinary  one  for  foreclosure 
of  a  mortgage,  and  we  perceive  no  defect 
which  renders  It  subject  to  demurrer  for  want 
of  equity.  The  first  ground  of  the  demurrer 
ffied  by  Herbert  F.  Stephenson  was  therefore 
properly  overmled.  The  fourth  ground  of 
demurrer  should  have  been  overruled,  because 
it  was  too  broad.  It  sought  to  make  availa- 
ble, in  bar  of  the  whole  bill,  supposed  defects 
relating  to  a  part  only  of  the  relief  prayed, 
viz.  the  recovery  of  attorney's  fees  for  foreclo- 
sure of  the  mortgage.  Aside  from  this,  we 
think  the  mortgage  does  provide  for  the  pay- 
ment of  attorney's  fees  by  Herbert  F.  Ste- 
phenson. He  executed  the  notes  secured  by 
this  mortgage,  and  they  each  contain  a  clause 
binding  the  makers  for  the  payment  of  a  rea- 
sonable attorney's  fee  should  it  become  neces- 
sary to  collect  the  note  through  an  attorney. 
The  mortgage  was  made  to  secure  the  pay- 


ment of  purchase  money  for  the  planing  mills 
in  the  manner  evidenced  by  the  four  notes. 
If  paid  at  maturity,  nothing  but  principal  and 
Interest  would  be  collectlble;  but  If  paid  there- 
after, and  after  it  became  necessary  to  coUect 
through  an  attorney,  reasonable  attorney's 
fees  would  become  a  part  of  the  amount  due 
upon  the  notes,  and  secured  by  the  terms  of 
the  mortgage. 

n.  We  thhik  the  court's  ruling  upon  the 
plea  of  Thomas  Stephenson  and  Mary  A.  Ste- 
phenson was  correct  The  real  estate  at- 
tempted to  be  conveyed  by  the  mortgage  was 
the  separate  statutory  property  of  Mary  A. 
Stephenson,  In  whom  the  title  was  vested. 
The  certificate  of  the  officer  attached  to  the 
mortgage  showed  that  Mary  A.  Stephenson, 
on  a  separate  examination,  acknowledged  that 
she  signed  the  Instrument  freely,  and  relin- 
quished all  dower  and  right  of  dower  in  the 
property  attempted  to  be  conveyed.  This  cer- 
tificate was  obviously  defective,  because  it 
failed  to  show  that  Mrs.  Stephenson  acknowl- 
edged that  she  "executed  the  same  freely  and 
voluntarily  and  without  compulsion,  con- 
straint apprehension,  or  fear  of  or  from  her 
husband,"  as  required  by  section  1938,  Rev. 
St  By  the  express  terms  of  this  sectirai  such 
acknowledgment  Is  necessary  "to  render  such 
•  •  •  mortgage,  •  •  •  whether  of 
separate  estate  or  of  dower,  effectual  to  pass 
a  married  woman's  estate  or  right"  This 
plea  did  not  purport  to  be  a  defense  to  the 
whole  bill.  The  mortgage  embraced  other 
property  not  covered  by  the  plea.  Upon  sus- 
taining the  plea,  the  court  should  not  have  dis- 
missed the  bill,  but  ought  to  have  retained  it 
for  relief  as  to  property  not  embraced  In  the 
plea. 

HI.  The  court  below  properly  refused  to 
permit  the  proposed  amendment  to  tlie  bill  of- 
fered by  the  complainant.  The  officer's  cer- 
tificate, submitted  as  a  part  of  such  amend- 
ment was  made  nearly  19  moutlis  after  the 
execution,  delivery,  and  record  of  the  mort- 
gage. At  the  time  of  tbe  execution  of  the 
mortgage,  he  had  given  a  certificate  of  the  ac- 
knowledgment taken  by  him,  which  certifi- 
cate had  been  accepted  by  complainant  as  a 
part  of  and  recorded  with  the  mortgage.  Un- 
der these  circumstances,  the  officer's  powens 
vrlth  respect  to  such  acknowledgment  had 
ceased  long  before  the  execution  of  the  amend- 
ed certificate,  and  his  subsequent  certificate 
without  a  re-examlnatlon  was  a  nullity.  We 
are  referred  to  several  cases  from  Indiana, 
Mississippi,  and  Missouri  which,  it  is  claimed, 
sustain  the  proposition  that  an  acknowleds- 
ment  is  a  matter  in  pais,  and  the  officer's  aer- 
tlflcate  the  evidence  thereof,  and  that  the  cer- 
tificate may  be  amended  by  the  officer  at  any 
time  while  he  remains  In  dBce  so  as  to  speak 
the  truth.  We  hold  that  upon  principle, 
when  an  officer  has  taken  an  aclmowledg- 
ment  and  made  his  certificate  thereof,  which 
has  been  delivered  to  and  accepted  bf  the 
grantee  as  tbe  evidence  of  such  acknowledg- 
ment his  power  over  the  subject-matter  ceases; 
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and  he  cannot  sabsequentlr  amend  his  cer- 
tificate, or  make  a  new  one,  In  the  absence  of 
a  reacknowledgment,  or  what  la  equivalent 
th«%to,  on  the  part  of  the  grantor.  The  fol- 
lowing anthorlties  sustain  this  view,  and  the 
opposing  decisions  we  think  are  unsound:  1 
DevL  Deeds,  S  542  et  seq.;  Hours  v.  Zacha- 
rlah,  11  Cal.  281;  Griffith  v.  Ventress,  91  Ala., 
306,  8  South.  312;  Transit  Co.  v.  Sheedy,  103 
Pa.  St  492;  McMullan  t.  Eagan,  21  W.  Va. 
233;  Elliott  v.  Pelrsol,  1  Pet.  328;  Merrltt  T. 
Yates,  71  m.  ^6. 

As  a  resnlt  of  the  views  herein  expressed, 
the  decree  of  the  court  below  sustaining  the 
plea  of  the  defendants  Thcanas  Stephenson 
and  Bfary  A.  Stephenson,  and  refuslnt;  to  per- 
-mlt  the  amendment  proposed  to  the  bill  by 
complainant,  Is  afBrmed.  The  decree  sustain- 
ing the  fourth  ground  of  the  demurrer  of 
Herbert  F.  Stephenson,  and  dismissing  the  bill 
of  complatait,  is  reversed,  with  directions  to 
the  circuit  conrt  to  enter  an  order  overruling 
the  demurrer,  and  for  further  proceedings  con- 
slBtent  with  equity  practice  and  this  opinion. 

(41  FU.  TO 

BISHOP  V.  TATLOE. 

(Supreme  Conrt  of  Florida.    Feb.  7.  tSOft.) 

Ai;psAL— Rsvisw— Nbw  Teiai.— Bill  or  E^cbf> 
Tioss— UoNKT  Had  and  Rsobivko— Evidinci. 

1.  Motions  for  new  trials  are  addressed  to  the 
sound  judicial  discretion  of  trial  courts,  and, 
where  such  courts  grant  motions  of  this  char- 
acter, their  decisions  are  presomed  to  be  in  a» 
cordance  with  the  justice  and  merits  of  the 
cause,  unless  the  contrary  appears  b^  the  rec- 
ord; and  an  order  granting  a  new  tnal  should 
not  be  disturbed  by  an  appellate  conrt  unless 
it  appears  affirmatively  from  the  record  that 
there  has  been  an  abase  of  a  sound  judicial  dis- 
cretion, or  that  some  settled  principle  of  law 
has  been  violated. 

2.  Where  the  burden  of  proof  is  upon  a  plain- 
tiff, and  the  evidence  before  the  jury  is  legally 
insufficient  to  support  a  verdict  in  his  favor, 
and  the  jury  find  a  verdict  for  defendant,  the 
trial  court  is  not  justified  in  setting  aside  such 
verdict  upon  the  gronnd  that  it  is  contrary  to 
the  evidence  and  the  weight  of  evidence. 

3.  Where  the  record  shows  that  a  bill  of  ex- 
ceptions was  presented  to  the  circuit  jndge  for 
settlement  on  a  certain  day;  that  he  declined 
to  settle  and  sign  it  on  that  day  because  there 
were  some  "inaccuracies"  in  same;  that  it  was 
signed  on  a  subsequent  day;  and  the  bill,  as 
signed,  purports  to  give  in  fnll  the  direct  and 
cross  examination  of  witnesses,  the  evidence 
which  plaintiff  and  defendant  introduced  to 
maintain  the  issues  on  their  respective  parts, 
and  states  that  "plaintiff  rested  bis  case"  at 
the  conclusion  of  certain  testimony,  and  pur- 
ports to  give  the  testimony  of  plaintiff  in  re- 
bnttal, — the  appellate  court  will  assume  that 
the  bill  of  exceptions  contains  all  the  evi- 
dence adduced  at  the  trial. 

4.  A  count  for  money  had  and  received  may 
be  proved  by  any  legal  evidence  showing  that 
defendant  has  possession  of  the  money  of 
plaintiff,  which  in  equity  and  good  conscience 
he  onght  to  pay  over,  but  plaintiff  cannot  recov- 
er npon  such  a  count  unless  he  proves  title  to 
the  fund  songht  to  be  recovered. 

5.  In  an  action  for  money  had  and  received, 
any  evidence  is  admissible  on  behalf  of  defend- 
ant which  tends  to  show  that  he  in  good  faith 
received  the  fund  sought  to  lie  recovered  as 
money  due  to  himself,  and  not  to  the  plaintiff. 

6.  Where  evidence  is  received   without  ob- 


jection, and  no  motion  to  strike  It  out  Is  made, 
the  reception  of  such  evidence  constitutes  no 
ground  for  granting  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Marlon  county;  Wil- 
liam A.  Hocker,  Judge. 

Assumpsit  by  Charles  E.  Taylor  against 
John  A.  Bishop.  There  was  a  verdict  for  de- 
fendant, and  the  court  granted  a  new  trial, 
and  defoidant  brings  error.    Reversed. 

The  defendant  in  error  began  an  action  of 
assumpsit  against  the  plaintiff  In  error.  In  the 
circuit  court  of  Marion  coimty,  the  declara- 
tion filed  December  5,  1882,  containing  only 
common  counts  for  money  received,  money 
lent,  and  accounts  stated.  In  the  sum  of  $2,- 
(XX).  The  defendant  filed  his  plea,  "Nevrar 
was  indebted,"  and,  Issue  being  Joined  there- 
on, the  cause  was  tried  before  a  Jury,  on  Oc- 
tober 11,  1893,  resulting  in  a  verdict  for  de- 
fendant Thereupon  plaintiff  filed  his  motion 
to  set  aside  the  verdict,  and  grant  a  new 
trial,  upon  the  following  grounds,  viz.:    , 

"(1)  The  verdict  of  the  Jury  is  contrary  to 
the  evidence  and  the  weight  of  evidence. 

"(2)  Also  that  the  court  erred  in  admitting 
evidence  of  defendant  to  show  another  and 
different  contract,  which  was  Inadmissible  un- 
der the  pleadhigs. 

"(3)  Also  upon  additional  ground  that  the 
court  erred  In  allowing  evidence  to  be  Intro- 
duced in  relation  to  the  drawing  of  checks 
for  money  paid  by  defendant  to  L,  M.  Tliayer 
and  the  plaintiff,  which  evidence  was  Incom- 
petent, and  tended  to  prejudice  the  minds 
of  the  Jury. 

On  Oct6ber  21,  1893,  the  court  granted  the 
motion,  and  the  defendant  sued  out  this  writ 
of  error  to  review  that  ruling.  The  first  er- 
ror assigned,  and  the  only  one  considered.  Is 
that  "the  court  erred  In  granting  the  plain- 
tiff's motion  to  set  aside  the  verdict  of  the 
Jury  and  grant  a  new  trial." 

The  plalntUTs  evidence  In  chief  was  as  fol- 
lows: 

Charles  B.  Taylor:  "I  am  the  plaintiff.  I 
know  the  defendant  and  have  known  him 
many  years.  The  defendant  Is  Indebted  to 
me  hi  the  sum  of  $2,000  and  Interest  for  an 
agreement  between  us.  In  1891,— in  Jane, 
I  think  it  was,— Mr.  Bishop  was  in  Ocala  get- 
ting up  phosphate  land  to  sell  the  French 
Company.  One  day  I  was  talking  with  Capt 
L.  M.  Thayer,  the  general  manager  of  the 
Peninsular  Phosphate  (Company,  on  the  front 
porch  of  the  Ocala  House.'  We  saw  Mr. 
Bishop  pass,  and  I  suggested  to  Capt  Thayer 
to  sell  him  his  company.  C!apt.  Thayer  said 
that,  if  I  would  introduce  him  to  Mr.  Bishop, 
and  the  company  was  sold,  he  would  pay  me 
a  commission  of  $5,000,  If  it  sold  for  $126,000; 
and  I  said,  'If  you  do,  I  will  give  you  half.' 
Capt  Thayer  did  not  know  Bishop.  We  went 
to  Mr.  Bishop's  room,  In  the  Ocala  House. 
He  was  lying  on  the  bed.  I  Introduced  Capt. 
Thayer  as  the  manager  of  the  Peninsular  Com- 
pany, and  he  asked  Bishop  If  he  wanted  Its 
property.    Mr.  Bishop  asked  the  price.    Capt. 
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Thayer  asked  Bishop  If  he  expected  a  com- 
mission, and  Mr.  Bishop  answered,  "No;'  that 
be  ^t  Ills  commission  from  the  other  side. 
Then  Capt  Thayer  said  the  price  of  the  Penin- 
sular Company  was  $123,000.  A  few  days 
after  I  met  Mr.  Bishop,  and  I  said  to  him: 
ICoa  are  a  good  friend  of  mine.  I  will  be 
busy,  and  not  have  time.  Rmi  this  through 
for  me,  and  I  will  glre  you  $500.'  Later  on 
I  made  np  my  mind  I  would  give  him  $1,000, 
because  I  thought  Bishop  was  going  to  tal^e 
advantage  of  my  confidence  in  him.  On  No- 
vember 12,  1891,  Bishop  paid  $2,000;  $1,000 
to  Capt  Tiiayer,  and  $1,000  to  me,  by  checlc. 
That  leaves  a  balance  of  $2,000,  which  is  the 
amount  I  sue  for  in  tills  case.  Bishop  re- 
ceived $5,000  from  the  Peninsular  Phosphate 
Company."  Cross-examination:  "I  don't  luiow 
whether  commission  was  paid  by  the  company 
to  Bishop  for  my  account  We  made  our 
agreement  on  the  street  of  the  public  square 
in  Ocala.  Nobody  was  present.  Don't  re- 
member whether  it  was  on  the  west  side  or 
north  side.  It  was  one  side  or  the  other; 
don't  remember  which.  Was  not  on  Ocala 
House  porch.  The  $2,000  was  paid  in  two 
checlcs.  Was  not  to  either  my  order  or  to 
Capt.  Thayer's  order.  The  checks  were 
drawn  to  order  of  Mr.  Bishop,  and  indorsed 
by  him,  and  delivered  to  us.  The  checlcs 
were  drawn  in  that  way,  and  not  to  order, 
for  private  reasons.  I  never  Instructed  the 
Peninsular  Company  to  pay  Mr.  Bishop  this 
commission  for  me.  I  never  demanded  the 
commission  from  the  company.  Don't  believe 
they  knew  I  was  to  get  a  commission.  Q. 
What  did  you  do  to  earn  this  commlstdon? 
Ans.  I  was  to  receive  this  commission  for  in- 
troducing Capt  Thayer  to  Mr.  Bishop,  and 
also  for  getting  Capt  Thayer  to  write  Bishop 
a  letter  offering  to  give  Bishop  $5,000  to  re- 
fuse to  buy  the  company  under  the  contract" 
Richard'  McConathy:  "I  was  secretary  and 
treasurer  of  the  Peninsular  Phosphate  Compa- 
ny. The  company  sold  its  property  to  John 
A.  Bishop  for  $125,000,  but  a  commission  was 
paid  to  him  of  $5,000.  The  $3,000  was  paid 
to  Bishop  in  two  amounts,— $2,500  by  check 
when  first  money  was  paid,  in  November,  1891, 
and  the  other  $2,500  credited  on  Mr.  Bishop's 
note  due  the  company  in  May,  1892."  Cross- 
examination:  "The  company  did  not  pay  this 
money  to  Mr.  Bishop  for  Mr.  Taylor.  We  did 
not  know  Mr.  Taylw  In  the  transaction.  I 
don't  remember  the  exact  time  I  first  learned 
that  a  commission  was  to  be  paid,  but  it  was 
some  time  after  our  first  contract  with  Mr. 
Bishop.  The  first  time  I  learned  of  the  com- 
mission was  when  Capt.  Thayer  came  to  my 
office,  and  informed  me  that  a  commission 
was  to  be  paid  to  Bishop.  Think  Mr.  Bishop 
and  Mr.  Anthony  were  present.  I  was  sur- 
prised to  learn  that  a  commission  was  to  be 
paid,  as  nothing  had  ever  been  said  about  a 
commission.  I  always  thought  there  was 
something  wrong.  We  did  not  know  anybody 
else  in  the  matter  but  Bishop.  The  company 
did  not  know  Mr.  Taylor  waa  Interested  lu  the 


$5,000.  Capt  Thajtx  did  not  tell  xu  that  he 
promised  Mr.  Taylor  a  commission,  but  said 
that  it  did  not  make  any  difference  who  got  It, 
as  the  company  was  getting  a  good  price." 

L.  M.  Thayer:  "I  was  the  general  manager 
of  the  Peninsular  Phosphate  Company.  I 
know  the  plaintiff  and  defendant  I  prom- 
ised Mr.  Taylor  a  commission  of  $5,000  if  he 
would  sell  our  company.  He  went  to  Mr. 
Bishop's  room,  in  the  Ocala  House.  Taylor 
Introduced  me  to  Bishop.  I  asked  Mr.  Bishop 
if  he  wanted  to  buy  the  company,  and  he  ask- 
ed me  the  price.  I  asked  him  if  be  expected 
a  commission,  and  Mr.  Bishop  answered  that 
he  got  his  commission  out  of  the  French 
Company.  Then  I  told  him  the  price  was 
$125,000.  Mr.  Bishop  said  he  would  contract 
with  the  company.  If  It  proved  satisfactory, 
would  take  it  When  I  left  Mr.  Bish(^,  I 
came  direct  to  the  office  of  Judge  McConathy, 
In  the  court  house,  and  told  him  that  I  had 
sold  the  company  for  $125,000.  Afterwards  I 
told  the  directors  I  could  sell  for  $123,000, 
$5,000  commission,  but  did  not  ten  to  whom 
the  commission  was  to  be  paid.  We  entered 
into  a  contract  with  Mr.  Bishop  that  day  or 
the  next  day;  don't  remember  which.  Aft- 
erwards the  company  sold  its  property  to  Mr. 
Bishop  for  $125,000,  but  me  and  Mr.  Bishop 
were  to  share  the  expenses  of  examining  the 
property,  but  he  has  never  paid  his  share. 
The  company  never  agreed  to  pay  any  com- 
mission to  Mr.  Bishop.  Mr.  Taylor  informed 
me  that  be  had  arranged  with  Mr.  Bishop  to 
collect  his  commission."  Cross-examination: 
"I  bad  authority  to  sell  the  company,  and 
was  to  pay  a  commission.  I  agreed  to  pay 
Mr.  Taylor  $5,000  for  selling  the  company. 
Mr.  Taylor  told  me  that  be  had  arranged  with 
Mr.  Bishop  to  collect  for  him  the  $5,000.  No- 
body was  present  when  he  told  me.  I  waa 
not  told  in  Mr.  Bishop's  presence.  Mr.  Bish- 
op never  told  me  that  he  was  collecting  for 
Taylor.  I  never  talked  with  Bishop  about  It 
I  never  heard  anything  about  the  $500  Tay- 
lor promised  to  give  Bishop  for  collecting  the 
commission,  except  what  Taylor  told  me,  nor 
about  Increasing  it  to  $1,000,  except  what 
Taylor  told  me.  As  Mr.  Taylor  testified,  I 
was  interested  in  the  $5,000  commission.  He 
agreed  to  give  me  half.  I  received  from  Mr. 
Bishop,  about  the  time  of  the  second  i>ay- 
ment  to  the  company,  $1,000.  The  same  waa 
paid  by  check.  It  was  not  made  payable  to 
my  order.  It  was  made  to  the  order  of  Mr. 
Bishop,  and  he  Indorsed  it,  and  gave  It  to  me. 
It  was  drawn  so  for  private  reasons.  Tbe 
private  reason  was  I  did  not  want  to  be 
known  in  the  transaction.  Mr.  Taylor,  later 
in  tbe  same  day,  received  $1,000  from  Mr. 
Bishop.  Was  not  present  Nothing  was  said 
at  tbe  time  about  any  balance,  except  the  $1,- 
000,  to  be  paid  to  Taylor." 
The  defendant's  evidence  was  as  follows: 
John  A.  Bishop:  "I  never  at  any  time 
agreed  with  Mr.  Taylor  to  collect  any  commis- 
sion for  him  or  to  pay  him  any  commissloa 
whatever.    Fart  of  what  Mr.  Taylor  and  Mr. 
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Thayer  have  stated  Is  true,  but  they  didn't 
tell  It  aUL  Tbe  cdrcnmstancea  are  these: 
About  tbe  Ist  ot  August,  as  near  as  I  can 
recollect,  Mr.  Tbayer  and  Mr.  Taylor  came  to 
my  room  at  tbe  Ocala  House,  and  Mr.  T  layer 
asked  me  If  I  did  not  want  to  buy  the  Penln- 
snlar  Phosphate  Company's  property.  After 
some  statements  by  Mr.  Thayer  as  to  tbe  con- 
dition and  amount  of  phosphate  on  its  prop- 
erty, I  asked  blm  what  price  tbe  company 
wanted  for  its  property.  He  asked  me  If  I 
wanted  a  price  to  Include  a  commission  for 
myself  or  not.  I  answered  that  I  wanted  tbe 
lowest  price;  that  I  neither  paid  any  com- 
mission, nor  did  I  expect  any;  that  I  would 
get  my  commission  from  other  parties.  He 
then  Informed  me  that  tbe  company  wanted 
^125,000  for  its  property.  I  agreed  to  con- 
tract with  them,  and  examine  tbe  property, 
provided  tbey  would  furnish  bands  to  do  tbe 
pitting,  under  tbe  direction  of  our  expert  ex- 
aminer, which  be  agreed  to  do.  That  day  or 
the  next,  as  near  as  1  remember,  in  the  office 
of  tbe  company,  Judge  McConathy,  who  drew 
the  contract  between  tbe  company  and  my- 
self, we  entered  into  a  contract  and  proceeded 
to  examine  tbe  property.  LAter,  about  the 
Ist  of  September,  IfiOl,  I  Informed  tbe  com- 
pany that  I  would  take  tbe  property,  and  to 
get  their  deeds  and  abstracts  ready  for  ex- 
amination. A  day  or  two  after  I  liad  agreed 
to  take  tbe  property,  Capt  Thayer  met  me  on 
tbe  street  by  the  south  gate  to  tbe  court-bouse 
yard,  and  said:  'Bishop,  I  think  you  ought 
to  pay  me  something  for  my  assistance  to  you 
hi  tbe  contract'  I  said  to  bbn:  'CapL  Tbay- 
er, yon  know  that  I  told  you  that  I  neither 
paid  or  expected  any  commission,  and  I  can't 
see  where  you  have  been  of  benefit  to  me,  as 
you  acted  for  the  company.'  Q.  By  plaintUTs 
counsel:  Was  Mr.  Taylor  present  at  this  con- 
versation? Ana.  No.  (Thereupon  counsel  for 
plaintiff  objects  to  tbe  evidence  upon  tbe 
ground  that  same  Is  Inadmissible  against 
plaintiff,  and  not  binding  on  blm,  which  ob- 
jection was  overruled,  and  plaintiff  excepts. 
Plaintiff's  counsel  objects  to  evidence  of  wit- 
ness upon  further  ground  that  tbe  attempt  is 
to  Introduce  and  establish  a  new  contract,  to 
which  plaintiff  was  not  a  party,  and  that  was 
not  pleaded,  and  therefore  such  evidence  was 
Immaterial  and  Improper.  Objection  overrul- 
ed. Plaintiff  excepts.)  I  remarked  that  I 
was  paying  a  big  price  for  the  company,  and 
that  unless  he  could  do  something  that  would 
save  me  some  money  I  did  not  see  why  I 
should  give  him  any.  I  said,  'If  you  can  get 
tbe  company  to  reduce  the  price  of  tbe  land, 
I  would  be  willing  to  pay  you  some  part  of 
whatever  you  saved  me.'  After  thinking 
awhile,  be  said  that  be  thought  that  he  coidd 
get  the  company  to  allow  me  $5,000  as  a  com- 
misBion  or  rebate.  I  then  told  him  that  be 
could  agree  to  have  them  allow  me  tbe  $5,000 
commission,  and  so  report  it  to  tbe  company, 
and.  If  tbe  company  allowed  It,  I  would  pay 
falm  $2,000  of  tbe  same.  He  said  be  would 
do  it  I  said,  "The  sooner  tbe  better,  and  if 
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they  object  yon  can  tell  them  that  I  will  not 
take  the  property  without'  He  said,  tSome, 
and  I  will  tell  Judge  McConatby  now;'  and  we 
went  to  Judge  McOonathy's  office,  and  be  said 
to  Judge  McOonathy  that  'It  is  understood  and 
agreed  between  Mr.  Bishop  and  myself,  and 
I  promised  blm,  that  I  would  pay  and  be  get 
$5,000  as  a  commission  on  tbe  sale  of  the  com- 
pany's property.'  Judge  McConatby  asked 
me  If  that  was  tbe  understanding,  and  I  an- 
swered that  Capt  Tbayer  bad  promised  me 
to  get  tbe  company  to  allow  me  $5,000. 
Judge  McConatby  seemed  very  much  surpris- 
ed. That  was  all  tbe  commission  I  promised 
to  pay  anybody.  Tbe  company  subsequently 
paid  me  $5,000  as  commission,  on  Capt  Thay- 
er's statement.  I  paid  Capt  Tbayer,  as  I 
agreed  to  do^  $2,000  on  or  about  tbe  12th  day 
of  November,  1S91;  and,  at  Capt  Thayer's 
request  and  order,  I  paid  $1,000  of  tbe  $2,000 
to  Mr.  Taylor,  and  the  other  $1,000  I  paid  to 
Capt  Tbayer  in  person.  So,  by  tbe  transac- 
tion I  saved  myself  $3,000.  It  Is  evident  to 
yon,  gentlemen  of  tbe  Jury,  that  Capt  Tbayer, 
after  getting  $2,000,  seeing  that  I  had  made 
$8,000,  became  dissatisfled  after  he  got  bis 
money,  and  spent  It  and  thinking  that  the  dr- 
cumstances  surrounding  the  transaction  were 
such  that  be  could  force  me  to  pay  another 
$2,000,  but  knowing  that  be  could  not  brbig 
the  suit  himself  and  collect  be  now  seeks  to 
collect  through  his  friend,  who  Is  to  get  half. 
I  never  had  any  agreement  with  Mr.  Taylor, 
as  be  testified.  I  never  agreed  to  collect  any 
money  for  him.  I  never  bad  any  conversation 
with  Mr.  Taylor  about  any  commission  until 
I  paid  blm  the  $1,000  at  Capt.  Thayer's  re- 
quest I  paid  Capt  Thayer  $2,000,  ia  two 
checks  of  $1,000  each.  (Witness  shown 
checks.)  These  are  tbe  cbedcs.  One  of  the 
checks  was  drawn  by  H.  A.  Bishop,  my  broth- 
er,—the  first  that  was  given  to  Capt  Thayer. 
He  came  to  my  office,  and  asked  me  for  tbe 
money.  I  asked  my  brother  to  draw  him  a 
check  for  $2,000,  and  then  Capt.  Thayer  said, 
'No;  to  pay  him  $1,000,  and  to  pay  the  other 
$1,000  to  Mr.  Taylor  when  be  came.'  He  ask- 
ed if  I  wouldn't  draw  tbe  Checks  payable  to 
myself,  as  be  did  not  want  to  be  known  In  the 
transaction.  We  discussed  how  It  could  be 
done,  and  that  is  bow  tbe  checks  were  drawn 
In  that  way.  Later,  Mr.  B.  W.  Agnew,  presi- 
dent of  the  First  National  Bank  of  Ocala, 
came  to  me,  and  said  there  were  two  checlcs 
for  a  thousand  dollars  presented  at  tbe  bank 
for  payment  and  that  be  bad  refused  to  pay 
them  until  be  had  seen  me,  as  be  considereA 
it  something  unusual;  that  be  didn't  under- 
stand it;  that  it  looked  queer.  I  stated  to  blm 
that  tbey  were  for  commission  to  Capt  Thay- 
er, and  that  he  did  not  want  to  be  known. 
In  regard  to  the  letter  mentioned  by  Mr.  Tay- 
lor, I  never  Imew  until  now  that  Mr.  Taylor 
bad  any  knowledge  of  that  letter.  Mr.  Tbay- 
er did  write  me  a  letter,  or  such  a  letter,  of- 
fering me,  in  tbe  name  of  tbe  company,  $5,- 
000  to  let  them  withdraw  from  their  contract 
with  me.    Whether  tbe  company  ever  author- 
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Ized  him  to  T^rlte  snch  a  letter  or  not  I  don't 
know.  A  few  days  prior  to  the  date  of  the 
letter  received  from  Capt  Thayer  maUng  that 
proposition,  which  was  about  the  time  of  onr 
finishing  onr  examination  of  the  property, 
Capt  Thayer  asked  me  if  the  French  people 
were  satisfied  with  the  lands.  I  Informed  him 
that  he  had  stated  to  me  that  the  lands  of  the 
company  did  contain  not  less  than  600  acres 
of  mining  land,  and  that  the  company  estimat- 
ed that  they  had  about  6,000,000  tons  of  phos- 
phate of  a  high  grade;  that  so  far  the  ex- 
amination of  the  lands  only  showed  some- 
thing less  than  200  acres  of  mining  land,  and 
less  than  1,000,000  tons  of  phosphate,  and 
that  naturally  they  felt  disappointed  at  so  lit- 
tle when  so  much  had  been  promised.  He  re- 
marked that  he  did  not  believe  such  a  report, 
and  that  the  company  was  very  much  aston- 
ished at  the  developments,  and  that,  if  they 
had  known  they  had  such  good  property,  they 
would,  not  have  contracted  to  sell  at  that 
price.  I  remarked  that  the  company  would 
probably  have  an  opportunity  to  sell  to  some- 
body else.  A  few  days  after  I  received  this 
letter,  submitting  the  proposition.  That  is  all 
I  know  about  the  wrlthig  of  the  letter.  I 
never  bad  any  conversatloa  on  the  streets  of 
Ocala  or  elsewhere  with  Mr.  Taylor  about  any 
commissions.  When  Mr.  Taylor  got  the  check 
from  me  he  did  not  say  anything  about  any 
balance.  I  had  only  a  sli^t  acquaintance 
with  Mr.  Taylor;  barely  knew  him,  and  was 
only  on  q;>eaking  terms,  never  havli^  had  any 
.business  transactions  with  hhn."  Cross-ex- 
amination: "I  never  had  any  agreement  with 
Mr.  Taylor.  I  did  receive  $5,000  from  the 
Peninsular  Company.  I  paid  $1,000  to  Mr. 
Taylor  because  Mr.  Thayer  requested  me  to. 
I  paid  the  $2,000  because  I  promised  to.  The 
reason  Mr.  Thayer  got  only  $2,000  and  I  $3,- 
000  was  because  I  took  the  lion's  share." 

Samuel  P.  Anthony:  "I  was  the  vice  presi- 
dent of  the  Peninsular  Phosphate  Company. 
The  company  sold  its  property  to  John  A. 
Bishop  for  $125,000,  and  agreed  to  pay  him 
a  commission  of  $5,000.  The  company  never 
agreed  to  pay  Taylor  any  commission.  Capt 
Thayer  never  had  any  authority  to  promise 
anybody  a  commission.  The  first  time  I  heard 
about  the  commission  was  In  McConathy's 
office.  Thayer  said  that  $5,000  was  to  be  paid 
to  Bishop.  I  had  understood  that  none  was  to 
be  paid,  and  asked  who  was  to  get  It,  and 
Thayer  said  to  pay  it  to  Bishop,  and  not  to 
say  anything  about  who  was  to  get  it;  that 
it  didn't  make  any  difference  who  was  to  get 
It  When  the  last  payment  was  made  to  the 
company,  Mr.  Bishop  brought  a  suit  against 
the  company,  and  tied  up  the  money  in  bank; 
and.  In  conversation  with  Mr.  Bishop  about 
the  $5,000,  he  Informed  me  that  he  had  paid 
Capt  Thayer  $2,000  of  it  Capt  Thayer  told 
me  later,  on  the  comer  over  there  (pointing), 
that  Bishop  was  to  pay  him  $2,000  and  Tay- 
lor $2,000.  Bishop  never  told  me  that  he 
agreed  to  pay  Thayer  $2,000  and  Taylor  $2,- 
000," 


Herbert  A.  Bishop:  "I  am  the  brother  of 
the  defendant.  I  was  present  in  my  brother's 
office  on  November  12,  1891,  when  Capt 
Thayer  called,  and  got  a  check  for  $1,000. 
(Witness  shown  checks  Identified  by  defend- 
ant) This  (Indicating  one)  was  filled  ont  by 
me.  Oapt  Thayer  siUd  that  he  did  not  want 
to  be  known  In  the  matter,  and  requested  the 
check  drawn  to  my  brother's  order,  which 
was  done,  and  my  brother  Indorsed  it  and 
gave  it  to  Thayer.  Nothing  was  aald  by 
Thayer  about  any  balance." 

The  two  checks  were  here  received  In  evi- 
dence without  objection.  They  were  each 
dated,  "Ocala,  Ela.,  Nov.  12, 1891,"  signed  by 
John  A.  Bishop,  addresssed  to  "First  Na- 
tional Bank,"  each  for  $1,000,  one  payable  to 
the  "order  of  John  A.  Bishop  or  order,"  the 
other  "to  the  order  of  self."  Each  was  Indors- 
ed, "John  A.  Bishop,"  and  stamped  on  back. 
"First  National  Bank,  Ocala,  Florida.  Paid 
Nov.  12,  1891." 

E.  W.  Agnew:  "I  am  president  of  the  First 
National  Bank  of  Ocala.  (Witness  shown 
checks  in  evidence.)  I  saw  this  before,  when 
they  were  presented  for  payment  I  refused 
to  pay  them  until  I  could  ask  Mr.  Bishop 
about  them,  and  he  said  that  they  were  all 
right;  that  they  were  for  commission  to  Mr. 
Thayer,  who  did  not  want  to  be  known."  " 

PlaintUTs  evidence  In  rebuttal  was  as  fol- 
lows: 

li.  M.  niayer:  "I  told  McConathy  that  a 
commission  of  $5,0(X)  was  to  be  paid  to  Mr. 
Bishop.  Later,  I  told  McConathy  that  Tay- 
lor had  made  arrangements  with  Bishop  to 
collect  commission.  I  deny  what  Mr.  Bishop 
has  testified  as  to  any  understanding  be- 
tween us." 

Other  facta  are  stated  in  the  opinion. 

J.  H.  BurcheU,  for  plaintiff  In  error. 

CABTER,  J.  (after  stating  the  facts).  The 
writ  of  error  Is  from  an  order  granting  a  new 
trial,  and  Is  authorized  by  section  1267,  Rev. 
St,  which  reads  as  follows:  "Upon  the  entry 
of  an  order  granting  a  new  trial  at  law,  the 
party  aggrieved  by  such  order  may,  withont 
waiting  for  a  final  Judgment  hi  the  cause,  pros- 
ecute a  writ  of  error  to  the  proper  appellate 
court,  which  shall  review  the  said  order,  and  if 
the  cause  be  reversed,  shall  direct  final  Judg- 
moit  to  be  entered  in  the  court  below,  for  the 
party  who  had  obtained  the  verdict  in  the 
court  b^ow,  unless  a  motion  In  arrest  of  Judg- 
ment or  for  Judgment  non  obstante  veredicto 
shall  be  made  and  prevail."  In  passing  upon 
the  propriety  of  this  order  under  the  first  as- 
signment of  error,  we  shall  consider  each 
ground  of  the  motion  for  the  new  trial  in  fbe 
order  stated  in  such  motion. 

I.  There  Is  nothing  in  the  evidence  tending 
to  prove  a  cause  of  action  nnder  the  counts 
for  money  lent  and  account  stated;  nor  do  we 
see  anything  In  the  evidence  which  could  have 
Justified  a  verdict  for  plaintiff  upon  the  count 
for  money  received.    The  defendant  pleaded 
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the  general  Issne,  which  placed  the  burden  of 
proof  npon  the  plaintlfF,  and.  In  the  absence 
of  evidence  which  If  true  would  hare  sus- 
tained a  Terdlct  for  plaintlfF,  the  Jury  were 
not  only  authorized,  but  ImperatlTely  requir- 
ed by  law,  to  find  for  the  defendant  It  is 
true  that  motions  for  new  trials  are  address- 
ed to  the  sound  Judicial ,  discretion  of  trial 
courts,  and  that,  where  such  courts  grant  mo- 
tions of  this  character,  their  decisions  are  pre- 
sumed to  be  In  accordance  with  the  Justice 
and  merits  of  the  case,  unless  the  contraiy 
appears  by  the  record,  and  that  an  order  of 
the  trial  court  court  granting  a  new  trial 
shoold  not  be  disturbed  by  an  appellate  court, 
unless  It  appears  afflrmatirely  from  the  rec- 
ord that  there  has  been  an  abuse  of  a  soimd 
Judicial  discretion,  or  that  some  settled  prin- 
ciple of  law  has  been  violated.  Reddick  v. 
Joseph,  36  Fla.  66,  16  South.  781.  But  where 
the  burden  of  proof  is  upon  a  plaintiff,  and 
the  evidence  before  the  Jury  is  legally  insuffi- 
cient to  support  a  verdict  in  bis  favor,  and 
the  Jury  find  a  verdict  for  the  defendant,  the 
trial  court  la  not  Justified  in  setting  aside  tha 
verdict  upon  the  ground  that  it  is  contrary 
to  the  evidence  and  the  weight  of  evidence. 
Such  a  ruling  not  only  shows  a  clear  abuse  of 
discretion,  but  violates  settled  principles  of 
law. 

There  are  some  expressions  in  the  testimony 
of  John  A.  Bishop  which  would  seem  to  indi- 
cate that  Taylor  had  testified  to  some  agree- 
ment between  them  not  shown  by  the  report 
of  Taylor's  testimony,  but  the  bill  of  excep- 
tions purports  to  give  in  full  the  direct  and 
cross  examination  of  the  witnesses;  the  evi- 
dence which  the  plaintiff  and  defendant  in- 
ttoduced  to  maintain  the  Issues  on  their  re- 
spective parts;  it  states  that  plaintiff  "rested 
bis  case"  at  the  eonclusion  of  the  testimony 
of  li.  M.  Taylor;  and  purports  to  give  the 
testimony  of  plaintiff  In  rebuttal.  In  addi- 
tion to  these  facts,  it  appears  from  a  state- 
ment of  the  Judge,  indorsed  on  the  bill  of  ex- 
ceptions, that  It  was  presented  to  him  for  set- 
tlement on  January  1,  1881,  and  was  objected 
to  by  plaintiff  as  inaccurate  and  Incomplete, 
and,  "as  there  are  some  Inaccuracies,  the  same 
is  not  settled  to-day."  On  the  following  day 
the  Judge  signed  it,  and  It  does  not  purport 
to  be  partial  or  incomplete.  With  these  facts 
before  us,  we  must  assume  that  the  blU  con- 
tains the  whole  evidence  adduced  at  the  trial. 
RobMison  v.  Hartrldge,  13  Fla.  501. 

In  Gordon  v.Camp,  2  Fla.  422,  it  is  said  that 
a  count  for  money  had  and.  received  may  be 
proved  by  any  legal  evidence  showing  that  the 
defendant  has  iMssession  c^  the  money  of  the 
plaintiff,  which  In  equity  and  good  conscience 
he  ought  to  pay  over.  It  was  therefore  neces- 
sary that  plaintiff  should  In  this  case  prove 
title  to  the  fund  sought  to  be  recovered,  and 
that,  in  equity  and  good  conscience,  defendant 
ought  to  pay  same  over  to  him.  2  Chit.  Cont 
pp.  898-90a  The  evidence  did  show  that 
Thayer  promised  plaintiff  $6,000  commission 
«  the  sale  made  to  Bishop,  and  that  he  and 


plaintiff  were  to  divide  this  commission  be- 
tween them.  It  also  showed  that  Bishop  re- 
ceived from  Thayer's  company  a  commission 
of  $5,000,  although  by  the  original  agreement 
he  was  to  receive  none,  and  that  he  paid 
Thayer  and  plaintiff  $1,000  each  of  the  sum 
received  by  him  as  such  commission,  but  there 
is  no  evidence  that  the  commission  actuaUy 
paid  to  Bishop  was  the  Identical  commission 
that  plaintiff  had  been  promised  by  Thayer. 
There  is  no  evidence  that  Bishop  ever  knew 
that  Thayer  had  promised  plaintiff  a  com- 
mission, or  that  he  had  ever  agreed  to  collect 
a  commission  for  plaintiff,  or  that  the  $6,000 
was  paid  to  him  for  plaintiff,  or  that  when 
he  received  it  he  knew  or  supposed  that  it  be- 
longed to  plaintiff.  It  is  true  that  Thayer  tes- 
tified that  Taylor  told  him  he  had  arranged 
with  Bishop  to  collect  his  commission,  but 
that  was  mere  hearsay,  and,  although  Taylor 
was  himself  a  witness,  he  testified  to  no  such 
arrangement  He  says,  in  a  general  way, 
"The  defendant  Is  indebted  to  me  in  the  sum 
of  $2,000  and  Interest,  for  an  agreement  be- 
tween us;"  but  the  nature  of  that  agreement 
is  not  stated,  and  we  cannot  know  that  the 
supposed  agreement  would  sustain  a  common 
count  for  money  received,  or  that  it  related 
to  the  $6,000  commission.  He  also  says  that, 
a  few  days  after  his  introduction  of  Bishop  to 
Thayer,  "I  met  Mr.  Bishop,  and  I  said  to  him: 
'You  are  a  good  frtend  of  mine.  I  will  be 
busy,  and  not  have  .time.  Run  this  through 
for  me,  and  I  will  give  you  $500.' "  But  it 
nowhere  appears  what  was  meant  by,  "Run 
this  through  for  me,"  or  that  it  had  the  slight- 
est reference  to  the  commission  transaction, 
or  that  Bishop  then  luiew  that  plaintiff  was  to 
get  a  commission,  or  that  he  assented  to 
plahitiff's  request  to,  "Run  this  through."  He 
also  says  he  afterwards  made  up  his  mind 
to  give  $1,000  instead  of  $600,  but  this  mental 
state  does  not  appear  to  have  ever  been  known 
to  Bishop.  The  Peninsular  Company  never 
knew  that  Taylor  was  to  get  a  commission,  , 
and  they  paid  the  commission  to  Bishop,  not 
for  Taylor,  but  for  hhnself,  upon  Thayer's 
statement  that  he  had  promised  It  to  him,  and 
that  It  made  no  difference  who  got  it  Thay- 
er, It  is  true,  denies  Bishop's  statement  as  to 
the  understanding  between  them  that  the  $5,- 
000  was  to  be  paid  Bishop  as  a  commission, 
and  he  was  to  give  Thayer  $2,000  of  It  If 
this  testimony  of  Bishop's  be  entirely  elim- 
inated, it  will  ttiU  appear  that,  though  Bishop 
originally  was  to  receive  no  commission,  yet 
that  subsequently  the  Peninsular  Company 
did  pay  him  $6,000  as  a  commission  to  him- 
self, upon  Thayer's  statement  that  he  was 
entitled  to  It  and  that  Bishop  thereupon,  at 
Thayer's  request  paid  him  $1,000  and  plain- 
tiff $1,000  of  the.  amount,  and  there  will  still 
be  no  testimony  to  show  that  the  commission 
received  by  Bishop  was  the  commission  prom- 
ised by  Thayer  to  plaintiff.  Without  stopping 
to  point  out  other  deficiencies  hi  the  evidence, 
we  tlilnk  that  upon  no  view  of  It  could  a  ver- 
dict have  been  properly  found  for  plain  tiff,,  and 
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that,  therefore,  the  new  trial  conid  not  legally 
have  been  granted  upon  the  first  ground  of 
the  motion. 

II.  The  evidence  complained  of  by  the  sec- 
ond ground  of  the  motion  for  a  new  trial  was 
evidently  the  testimony  of  Bishop,  to  which 
an  objection  was  interposed  and  overruled, 
as  will  be  seen  by  reference  to  the  statement 
of  facts.  This  testimony  was  pn^erly  admit- 
ted, as  bearing  upon  the  material  question  as 
to  whether  defendant  received  the  ^,000  com- 
missions as  money  due  to  himself  or  for  the 
use  of  the  plaintiff.  Although,  by  the  orig- 
inal agreement  for  the  purchase  of  the  Penin- 
sular Phosphate  Company  property,  Bishop 
was  not  entitled  to  a  commission,  yet.  If  the 
company  afterwards  allowed  and  paid  him 
one,  he  had  a  perfect  right  to  receive  it. 
There  was  nothing  in  the  evidence  showing 
any  relation  between  him  and  plaintiff  or 
Thayer  which  debarred  him  from  accepting 
a  commission,  If  Thayer  or  the  company  was 
willing  to  pay  It.  And  if  he  received  the  com- 
mission for  himself  and  Thayer  under  an 
agreement  with  Thayer,  having  no  knowledge 
that  plaintiff  was  entitled  to  it,  he  cannot  be 
said  to  have  received  It  for  the  use  of  plain- 
tiff. There  was  therefore  nothing  In  the  sec- 
ond ground  of  the  motion  to  authorize  a  new 
trial. 

III.  The  evidence  referred  to  In  the  third 
ground  <rf  the  motion  was  all  received  without 
objection,  and  its  admission,  under  those  cir- 
cumstances, constitutes  no  ground  for  a  new 
trial. 

The  order  granting  the  new  trial  is  reversed, 
with  directions  to  the  circuit  court  to  enter 
final  Judgment  for  defendant  upon  the  verdict, 
unless  a  motion  in  arrest  of  Judgment  or  for 
judgment  non  obstante  veredicto  shall  be 
made  and  prevail 

(76  Miss.  Ml) 

BOARD  OP  LEVEE  COM'RS  FOR  TAZOO- 

MISSISSIPPI  DELTA  v.  DILLARD  et  al. 

(Snpreme  Conrt  of  MiaslBsippL    March  20, 

1899.) 

CONDBMNATION    PROOREDINOS— FoKUATIOK  OV   IS- 
SUE —  JOHOB  —  DlBQUAIiiriCATION  —  EviDEIf  OS — 

Witnesses  as  to  Value  —  OpmiOKg  —  CoMPB- 

TENCT— CROSS-EZAUTNATION. 

1.  The  statutory  reauirement  that  the  court. 
In  condemnation  proceedings,  shall  cause  an 
issue  to  bemade  up,  is  complied  with  when  its 
mlinKS  on  the  pleadings  result  in  an  issue,  and 
it  need  not  otherwise  direct  the  jury  what  the 
Issue  is. 

2.  A  juror  in  condemnation  proceedings  is  not 
disqualified  by  service  at  the  same  term  in 
other  cases  of  condemnation  for  liJce  purposes. 

3.  Opinions  of  witnesses  as  to  the  value  of 
land  are  admissible  only  when  they  are  ac- 
quainted therewith  and  have  knowledge  of  Its 
value. 

4b.  To  disparage  a  witness'  opinion  of  the 
value  of  land,  he  may  be  cross-examined  as  to 
Miles  of  similar  land,  in  the  vicinity  of  that  in 
anestion,  made  about  the  same  time,  for  sums 
less  than  that  given  in  his  opinion. 

5.  A  fanner  who  had  lived  for  SO  years  In 
the  vicinity  of  certain  land  on  which  he  was 
camped,  and  had  worked  on  it,  and  who  testi- 


fied that  it  was  productive,  was  competent  t» 
testify  as  to  its  value. 

6.  That  a  witness  who  testified  to  the  value 
of  land  stated,  on  cross-examination,  that  he 
did  not  know  how  to  value  land,  except  by 
considering  its  revenue  producing  qualities,  did 
not  warrant  the  exclusion  of  Lis  opinion,  since 
it  did  not  affect  his  competency. 

7.  A  witness  as  to  the  value  of  land  said  that 
he  was  a  landowner;  that  he  knew  the  land 
in  question;  that  it  was  fertile,  and  would  pro- 
duce from  three-fourths  to  one  bale  of  cotton, 
or  fifty  or  sixty  bushels  of  corn,  per  acre;  that 
It  was  well  located,  highly  improved,  and  con- 
venient to  market  Hdd,  that  he  was  compe- 
tent. 

8.  A  witness  as  to  the  value  of  land  said  that 
he  was  the  county  assessor,  and  was  familiar 
with  land  values,  and  knew  the  land  in  ques- 
tion; that  it  was  fertile,  well  improved,  and 
accessible  to  river  and  railroad.  Hdd,  that  he 
was  competent. 

9.  A  witness  as  to  the  value  of  land  said  that 
he  was  acquainted  with  the  land  in  question, 
and  had  surveyed  and  mapped  it;  that  it  was 
fertile,  and  would  produce  for^  bushels  of 
com,  or  about  one  bale  of  cotton,  per  acre. 
Hdd,  that  he  was  competent. 

Appeal  from  circuit  court,  Coahoma  county; 
F.  A.  Montgomery,  Judge. 
'  Petition  by  the  board  of  levee  commission- 
ers for  the  Yazoo-Mississippi  Delta  for  an 
apprals^nent  of  land  taken  by  the  board  be- 
longing to  Dillard,  Coffin,  &  Mays.  From  aa 
award  of  the  appraisers,  the  owners  petition- 
ed, by  way  of  appeal,  to  the  circuit  court. 
From  a  judgment  for  plaintiffs,  defendants, 
the  commissioners,  appeal.    Reversed. 

Cooper  &  Waddell,  for  appellants.  D.  ▲. 
Scott,  for  appellees. 

TERRAL,  J.  On  the  2d  of  November. 
1887,  the  board  of  levee  commissioners  for 
the  Yazoo-Mlsslssippl  Delta,  holding  the  pow- 
er of  eminent  domain,  applied,  by  petition  to 
the  clerk  of  the  circuit  court  of  Coahoma 
county,  to  have  the  appraisers,  appointed  to 
assess  levee  damages,  to  be  required  to  view, 
ascertain,  and  determine  the  value  of  certain 
lands  In  sections  25  and  36  of  township  30, 
range  4  W.,  and  In  sections  30  and  31  ot 
township  30,  range  3  W.,  minutely  and  spe- 
cifically described  In  their  petition  In  that  be- 
half, aggregating  34  acres  of  land,  lying  in 
said  county,  and  belcmglng  to  Dillard,  CoS^ 
&  Mays,  which  they  alleged  It  to  be  neces- 
sary to  be  taken  and  used  in  the  construc- 
tion and  enlargement  of  the  levee  maintained 
by  said  board.  A  warrant  having  been  Is- 
sued to  said  appraisers,  two  of  them  (being 
a  majority)  assembled,  on  the  ISth  of  No- 
vember, 1897,  and,  pursuant  to  said  author-, 
ity,  they  duly  assessed  and  awarded  against 
said  levee  board,  for  the  taking  of  said  34 
acres  of  land  of  said  Dillard,  Coffin  &  Mays, 
the  sum  of  $1,902.30,  being  $56.95  per  acre, 
to  be  paid  to  said  Dillard,  Coffin  &  Mays. 
The  said  DUlard.  Coffin  &  Mays,  being  dis- 
satisfied with  the  smallness  of  said  assess- 
ment. In  due  time  filed  with  the  clerk  of  the- 
circuit  conrt  their  petition,  by  way  of  appeal 
to  said  court.  In  which  they  alleged  that  said 
appraisers  should  have  assessed  the  value  of 
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said  34  acres  of  land  taken  by  said  board  for 
levee  purposes  at  tbe  sum  of  $8,400,  being 
$100  per  acre,  which  said  stun  of  $3,400  they 
alleged  to  be  tbe  reasonable  cash  market  value 
of  said  34  acres  of  land  taken  and  appropri- 
ated by  said  defendant  levee  board;  to  which 
said  declaration,  or  statement  of  law  and 
fttct,  tbe  said  defendant  levee  board  pleaded 
that  the  sum  awarded  by  said  appraisers  to 
said  plalnttCCs  for  said  34  acres  of  land  "was 
not  unjust  and  inadequate,  but  that  said 
award  was  more  than  the  actual  cash  mar- 
ket value  of  said  lands,  so  taken,  at  the  time 
of  the  taking,  considered  as  a  part  of  the 
oitlre  tract  from  which  It  was  taken,  and 
that  said  appraisers  should  not  have  awarded 
a  total  of  $3,400  therefor,  and  that  the  plain- 
tiffs are  not  entitled  to  have  and  recover  for 
the  same  the  said  sum  of  $3,400,  and  all  of 
which  defendants  ask  may  be  Inquired  of  by 
the  coimtry."  The  plaintiffs,  for  a  replica- 
tion to  said  plea,  averred  that  It  Is  not  true, 
as  pleaded,  that  said  $1,902,30,  awarded  them 
by  said  appraisers,  "is  more  than  the  actual 
cash  market  value  of  the  land  taken  and  oc- 
cupied by  the  said  board  of  levee  commis- 
sioners for  levee  purposes,  either  considered 
as  a  part  of  the  entire  tract  from  which  It 
was  taken  or  otherwise,  nor  Is  It  true  that 
said  plaintiffs  are  not  entitled  to  have  and  re- 
cover, of  and  from  tbe  said  board  of  levee 
conunlssloners,  said  sum  of  $1,902.30,  and  an 
additional  amount  as  shown  in  their  state- 
ment of  law  and  fact;  and  of  this  the  said 
plaintiffs  put  themselves  upon  the  country." 

The  case  being  called  for  trial,  one  Berry, 
being  accepted  as  a  Juror  by  the  plaintiffs, 
was  tendered  to  the  defendants,  when  Berry, 
on  bla  voir  dire,  stated  that  he  had  sat  at 
the  then  current  term  of  the  circuit  court  as 
a  Juror  in  a  levee  board  case  for  the  assess- 
ment of  damages  for  lands  taken  for  the  con- 
struction and  enlargement  of  the  public  levee, 
and  on  that  account  said  Berry  was  chal- 
lenged for  cause  by  said  defendants;  but 
their  challenge  for  cause  was  disallowed  by 
the  court,  when  they  challenged  said  Berry 
peremptorily.  A  like  action,  on  like  grounds, 
was  had  In  reference  to  Mullens  and  Black- 
well,  except  as  to  the  juror  Blackwell,  the 
defendants'  peremptory  challenges  being  ex- 
hausted, they  were  compelled  to  take  him 
upon  tbe  pan^  to  try  said  cause;  and  the 
action  of  the  court,  in  overruling  the  defend- 
ants' several  challenges  for  cause  of  said 
Blackwell,  Mullens,  and  Berry,  constitute  tbe 
appellants'  first  alleged  ground  of  error. 

A  jury  being  taken,  and  the  trial  ordered 
to  proceed,  the  said  parties  laid  before  the 
oonrt  and  jury  their  respective  grounds  of 
complaint  and  defense  hereinbefore  recited: 
when  the  defendants  moved  the  court  to  di- 
rect the  jury  that  the  only  issue  submitted 
to  them  In  this  case  is  the  cash  market  value 
of  tbe  land  taken,  at  the  time  of  the  taking, 
considered  as  a  part  of  the  entire  tract  from 
which  It  was  taken.  Tbe  court  declined  to 
sustain  the   inotl<Hi,    considering   tbe    issue 


made  by  the  pleadings  sufficiently  concise  and 
comprehensive  for  tbe  understanding  and 
judgment  of  the  court,  jury,  and  parties. 
The  denial  of  this  motion  Is  the  second 
ground  of  exception  by  the  defendants. 

The  case  having  been  submitted  to  a  jury, 
they  returned  a  verdict  for  tbe  plaintlfCs,  and 
assessed  their  damages  at  $72.50  per  acre,  ag- 
gregating $2,465,  for  which  amount  a  judg- 
ment was  entered,  and,  a  new  trial  being  de- 
nied, the  defendants  appeal  to  this  court 

Upon  the  trial  the  idaintiffs  introduced, 
along  with  the  other  evidence,  tbe  opinions 
of  the  witnesses  Fontaine,  Palmore,  and  Mc- 
Kenzle  as  to  the  value  of  said  34  acres  of 
land  sought  to  be  condemned,  which  opinion 
evidence  was  objected  to  by  the  defendants; 
and  the  defendants  sought  to  overcome  the 
evidential  value  of  the  opinion  of  said  wit- 
nesses by  showing,  on  cross-examination  of 
them,  sales  of  similar  land  in  the  vicinity,  and 
about  that  time,  for  sums  less  than  that  giv- 
en in  their  opinions,  from  which  they  were 
precluded,  and  to  which  they  excepted.  Tbe 
defendants  offered  in  evidence  tbe  opinion  of 
Stovall  as  to  the  value  of  flrst-class  cleared 
land  in  said  county,  weM  located  and  accessi- 
ble, and  his  opinion  was  excluded.  Stovall 
had  resided  many  years  In  the  county,  but 
was  not  acquainted  with  the  plantation  of 
Dillard,  Coffin  &  Mays.  Aderholdt,  a  farm- 
er who  had  lived  In  the  county  30  years,  and 
who  knew  the  plaintiffs'  place,  who  had  work- 
ed on  it,  was  then  camped  on  It,  and  who 
testified  it  was  productive,  was  permitted  to 
give  bis  opinion  as  to  the  value  of  said  34 
acres  of  land'  on  his  examination  in  chief, 
but  on  cross-examination  said  that  he  did 
not  know  how  to  value  land  except  from  a 
consideration  of  its  revenue  producing  quali- 
ties, when  bis  evidence  was  exduded,  to 
which  ruling  the  levee  board  excepted. 

The  testimony  bearing  on  the  question 
whether  tbe  witnesses  McKenzIe,  Palmore, 
and  Fontaine  were  qualified  to  give  their 
opinions  as  to  the  value  of  said  34  acres  of 
land  in  evidence  is  as  follows:  McKenzle 
said  he  was  a  landowner;  knew  the  land  in 
question;  that  it  was  fertile,  and  would  pro- 
duce from  three-fourths  to  one  bale  of  cot- 
ton, or  50  or  60  bushels  of  com,  per  acre; 
that  it  was  well  located,  highly  improved, 
and  convenient  to  market  Palmore  said 
that  he  was  the  assessor  of  the  county;  was 
familiar  with  land  values;  knew  the  Dillard, 
Coffin  &  Mays  plantation;  that  it  was  very 
fertile,  well  Improved,  and  accessible  to  river 
and  railroad.  Fontaine  testified  tliat  he  was 
acquainted  with  the  land;  bad  surveyed  and 
mapped  it;  that  it  was  fertile,  and  would 
produce  40  bushels  of  com,  or  about  one  bale 
of  cotton  per  acre.  On  cross-examination,  he 
was  asked  by  the  levee  board  the  following 
questions,  which  the  court  overruled:  "Did 
you  know  tbe  price  at  which  such  lands  [sim- 
ilar to  the  lands  in  question]  have  been  gen- 
erally dealt  with  by  sale  and  purchase  in  the 
locality  of  these  lands  or  in  adjacent  terri- 
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tory?"  "Do  you  know  the  market  value  of 
lands  In  the  locality  in  which  these  lands  are 
located,  except  by  recurring  to  particular 
sales?" 

Three  questions  arise  on  the  record:  First, 
on  the  pleadings;  second,  on  the  qualifica- 
tions of  the  Jurors;  and,  third,  on  the  evi- 
dence admissible  to  prove  the  value  of  land. 

1.  The  object  of  the  pleadings  is  to  produce 
an  issue,— a  single,  certain,  and  material 
polnt,-^£Brmed  on  one  side  and  denied  on  the 
other;  and  we  concur  in  the  ruling  of  the 
learned  court  below  in  holding  that  the  issue 
made  in  this  case  by  the  pleadings  of  the 
parties  was  certain  and  concise,  and  one 
easily  to  be  understood.  Undoubtedly  It  is 
the  duty  of  the  court,  in  all  cases,  to  cause  an 
issue  to  be  made  up  for  trial;  and  the  re- 
quirement of  the  statute,  "that  the  court 
shall  cause  the  issue  to  be  made  up"  in  con- 
demnation proceedings,  as  well  as  in  the  trial 
of  the  right  of  property  levied  on  by  execu- 
tion, wherein  a  liice  requirement  is  found  in 
Ann.  Code,  §  4427,  is  duly  complied  with 
when  the  rulings  of  the  court  on  the  plead- 
ings in  the  case  shall  have  resulted  in  such 
issue.  The  practice  of  the  courts  at  common 
law  was  for  the  parties  to  formulate  the 
pleadings,  and  the  issue  resulted  logically 
from  the  rulings  of  the  court  thereon.  If  the 
statement  of  law  and  fact  made  by  the  plain- 
tiff was  not  in  such  concise  language  as  to 
state,  with  precision,  a  good  cause  of  action, 
and  expressed  in  such  manner  as  permitted 
the  defendant  levee  board,  by  their  plea,  to 
make  a  certain  and  material  issue  thereon, 
a  demurrer  thereto,  or  a  motion,  under  sec- 
tion 704,  Ann.  C!ode,  would  have  rectified  the 
mispleading;  and  if,  by  the  bad  pleading  of 
the  defendant,  the  issue  is  not  sharply  and 
distinctly  presented,  the  defendants  may  not 
complain  of  their  own  fault.  The  replication 
of  the  plaintiffs  Is  perhaps  useless,  but 
"Utile  per  inutile  non  vltiatur,"  is  a  maxim 
of  law. 

2.  That  the  Juror  Blackwell  had  served  as  a 
Juryman  at  that  term  of  the  court  in  a  case 
for  the  assessment  of  damages  between  the 
t>oard  of  levee  commissioners  and  other  par- 
ties in  reference  to  the  condemnation  of  other 
lands,  was  not,  in  our  Judgment,  a  disquali- 
fication of  said  Blackwell  as  a  Juror  in  this 
cause.  The  exception  to  him  for  cause  was 
properly  denied. 

3.  It  is  obvious,  to  all  attentive  observers 
of  the  market  reports  published  in  the  dally 
press,  that  land  has  no  market  value,  in  the 
sense  that  stocks,  bonds,  and  other  public  se- 
curities have  a  market  value,  or  even  as  the 
common  and  ordinary  articles  of  commerce 
have  such  market  value;  and  because  there- 
of the  rules  of  evidence  for  the  proof  of  the 
value  of  the  land  are  modified  to  meet  the  cir- 
cumstances of  the  situation.  On  some  sub- 
jects the  opinion  of  any  competent  witness  is 
admissible  in  evidence,  in  order  to  assist,  but 
not  control,  the  Judgment  of  the  Jury  (1 
Oreenl.  Ev.  t  440);  and,  as  proof  of  the  ele- 


ments of  the  value  of  land  may  not  always 
certainly  direct  the  Jury  to  a  proper  verdict, 
the  opinions  of  witnesses  on  this  subject  have 
been  admitted  by  courts  of  high  authority 
(10  Am.  &  Eng.  Enc.  Law  [2d  Ed.]  1157); 
but  such  opinions  should  be  admitted  only 
when  given  by  persons  acquainted  with  the 
particular  land  and  who  have  knowledge  of 
the  value  thereof.  To  test  the  weight  of  the 
opinion  of  value  as  given  by  the  witness.  It 
is  proper  to  require  such  witness,  on  cross- 
examination,  to  disclose  his  knowledge  of  the 
sales  of  land,  made  about  the  time  and  in  the 
vicinity,  in  order  to  disparage  bis  (q;>inion. 
We  think  the  questions  propounded  to  Fon- 
taine should  have  been  sustained.  The  wit- 
ness Aderholdt  showed  himself  competent,  to 
give  his  opinion  of  the  value  of  the  land,  and 
It  should  not  have  been  excluded;  for,  If  the 
reason  given  for  it  affected  it  at  all,  it  went 
merely  to  its  disparagement,  and  not  to  its 
competency.  We  think  Fontaine,  Palmore 
and  McKensde  were  competent  witnesses  to 
give  their  opinions  of  value,  and  that  Sto- 
vall's  evidence  was  properly  ezduded.  The 
other  exceptions  are  without  merit  Revers- 
ed and  remanded. 


FORSDICK  et  al.  v.  BOARD  OF  SUP'RS  OF 

QUITMAN  COUNTY. 

(Supreme  Court  of  MississippL    March  IS, 

1899.) 

Taxation— AssEsswBNTs  —  Rbductioit — OvKBVAt/- 

CATION— Casualty. 

1.  A  landowner  alleged  that  he  had  repeated- 
ly offered  his  land  for  sale  at  one-half  the  as- 
sessed valuation,  but  did  not  allege  that  the 
lands  were  overaasessed,  by  accident  or  other- 
wise, nor  did  he  show  that  he  had  made  a  time- 
ly objection  to  the  assessment.  Bcld,  that  he 
was  not  entitled  to  the  reduction  authorized 
by  Ann.  Code  1S92,  §  3799,  "in  case  of  over- 
valuation known  to  be  such." 

2.  Deterioration  in  the  value  of  land  caused 
by  the  usual  oyerflow  of  the  Mississippi  is  not 
a  deterioration  "by  any  casualty,"  within  Ann. 
Code  1892,  §  3799,  authorizing  a  reduction  of 
an  assessment  for  taxation  for  such  cause. 

Appeal  from  circuit  court,  Quitman  county; 
F.  A.  Montgomery,  Judge. 

Application  by  H.  J.  Forsdick  and  another 
against  the  board  of  supervisors  of  Quitman 
county  to  reduce  an  assessment.  From  an  or- 
der affirming  the  action  of  the  board  denying 
the  relief  asked,  petitioners  appeal.    Affirmed. 

Cooper  &  Waddell,  for  appellants.  J.  W. 
Cutrer,  for  appellee. 

TERRAL,  J.  Forsdick  &  Taylor  applied  to 
the  board  of  sui>ervi8or8  of  Quitman  county  to 
reduce  the  assessment  of  several  thousand 
acres  of  land  owned  by  them  hi  said  county. 
The  grounds  for  a  reduction  of  the  assessment 
relied  on  are:  (1)  An  overassessment  imown 
to  be  such;  (2)  a  deterioration  of  their  value 
by  reason  of  the  inadequacy  of  the  public 
levees  to  protect  them  from  overflow,— the  ap- 
plication being  made  under  section  8780,  Ann. 
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Code  1892.  The  lands  were  asaessed  as  of  the 
value  of  |3  per  acre,  and  the  petitioners  al- 
leged that  they  had  repeatedly  offered  said 
lands  for  sale  at  one-half  their  assessed  value. 
The  petitioners  allege  they  acquired  title  to 
said  lands  from  the  state,  as  lands  forfeited  to 
the  state  for  taxes;  but  there  is  no  claim  made 
that,  at  the  time  of  the  assessment,  the  lands 
were  overaasessed,  by  accident  or  otherwise, 
nor  Is  any  casualty  alleged  beyond  the  usual 
overflow  of  the  Mississippi  river.  It  la  evi- 
dent that  the  lands  were  assessed  in  due  pro- 
cess of  law,  and.  If  overassessed,  they  were  so 
assessed  by  the  owners,  or  by  the  public  au- 
thorities on  the  default  of  the  owners  In  mak- 
ing their  assessment,  and  without  any  timely 
objection  on  the  part  of  the  owners.  The 
board  of  snpervlflors  denied  the  relief  asked, 
the  circuit  court  affirmed  the  action  of  the 
board,  and  the  Judgment  of  the  circuit  coiut  Is 
here  affirmed. 

(76  Utea.  682) 
YAZOO  &  M.  V.  B.  CO.  v.  ANDBK80N. 
(Supreme  Court  of  Mississippi.    March  18, 
1890.) 
Baiuioaim— CBOssiitas— Fbnobi. 
A  railroad  company,  having  its  track  fen- 
ced where  it  passes  through  a  farm,  separating 
the  buildings  from  a  stock  pasture,  stifDdent- 
ly  complies  with  the  statute  requiring  it  to  con- 
struct a  crossing  for  a  plantation  road,  by  offer- 
ing to  make  a  crossing  by  constructing  gates  in 
its  fences,  where  the  offer  is  declined. 

Appeal  from  circuit  court,  Fruoklln  coont^; 
W.  P.  Oossedy,  Judge. 

Action  by  Y.  A.  Anderson  against  the  Xazoo 
&  Mlsslstippl  Yalley  Railroad  Company.  Judg- 
ment tor  idalntlff,  and  def«tdant  appeals.  Re- 
versed. 

Mayes  &  Harris,  for  appelant.  Oassedy  & 
Caandy,  for  appellee. 

WOODS,  C.  J.  The  ^pellee  brought  tills 
action  to  recover  from  the  appellant  the  stat- 
DbH7  penalty  of  $250  for  an  alleged  failure,  on 
appdlant's  part,  to  make  a  convenient  and 
suitable  crossing  over  Its  traA  for  a  necessary 
plantation  road.  The  case  was  heard  by  the 
court,  a  Jury  having  been  waived,  on  an  agreed 
statement  of  the  facts,  and  Judgment  rendered 
for  idaintiff  below,  the  ai^pdlee  here,  and  from 
this  Judgment  the  railroad  company  appeals. 

We  are  informed  by  this  agreed  statement 
of  facts  that  the  railroad  company  acquired 
title  to  Its  right  of  way  In  June,  1888;  that 
its  light  of  way,  on  both  sides,  is  inclosed  by 
a  wire  fence;  that  the  public  highway  runs  on 
the  west  side  of  the  appellant's  right  of  way, 
and  that  his  house  Is  also  on.  that  side  of  the 
rig^t  of  way;  that  there  Is  no  road  over  or 
acroas  tbe  tl{^t  of  way  and  track  of  the  laU- 
road  company  at  tbe  point  where  api>eUee  de- 
manded the  crossing  to  be  made,  and  that 
tbete  has  never  been;  that  the  track  of  ai>- 
pdlanf 8  road  runs  through  the  farm  ot  ap- 
pellee, dividing  his  house  and  its  buildings, 
and  bis  cultivated  land,  from  the  woodland. 


which  Is  used  as  a  pasture^  lying  op  the  otiier 
side  of  the  tra(&;  and  thai  to  pajss  from  one 
side  of  his  farm  to  the  other,  appellee  is  com- 
piled to  leave  his  own  premises,  and  use  a 
crossing  on  a  neighbor's  land.  There  are  two 
grounds  which  are  urged  by  appeliantti  coun- 
sel for  a  reversal:  (1)  That  the  railroad  com- 
pany acquired  Its  right  of  way  before  the  en- 
actment of  our  statute  requiring  railroads  to 
make  and  maintain  crossings  over  its  trad: 
for  necessary  plantation  roads,  and  that  Its  at- 
tempted apidlcation  in  the  present  Instance 
would  be  unconstitutional,  in  that  it  would  be 
depriving  the  railroad  company  of  its  prop- 
erty without  due  process  of  law;  (2)  that  the 
railroad  company  offered,  on  app^lee's  de- 
mand, to  make  the  desired  crossing  by  erect- 
ing gates  through  Its  fences,  which  appellee 
declined,  and  that,  therefore,  Ote  Jud^ent 
was  erroneous. 

With  the  first  pr(^sltlon  It  is  unnecessary 
for  us  to  deal,  in  view  of  our  opinion  on  the 
second  proposition.  Th^e  Is  nothing  to  show 
that  the  crossing,  through  grates,  would  not  be 
convenient  and  sufficient  for  the  appellee's  uses 
and  purposes.  The  railroad  is  not  required  by 
law  to  faice  Its  tracks,  but  It  surely  has  the 
right  to  do  so.  That  safety  of  the  travding 
public,  as  well  as  that  c^  tbe  employfe  and 
trains  of  the  railroad  company,  would  be  in- 
creased by  fencing  Its  track,  is  sdf-evldent. 
The  demand  of  the  a];4>eUee  Is  that  the  rail- 
road company  shall  tear  down  its  fences,  and 
give  aiq;>ellee  an  open  lane,  at  the  place  where 
the  crossing  is  desired,  with  stock  gaps  and 
cattle  guards,  at  the  expense  of  the  company. 
This  would  be  burdensome  to  the  company, 
aUd  would,  moreover,  Increase  danger  to  pas- 
sengers, employ^,  and  traltis^  by  leaving  au 
open  spacQ  on  which  live  stock  might  congre- 
gate. The  statute  under  which  suit  was 
brought  Is  a  highly  penal  one,  and  should  be 
strictly  construed;  and  when  the  railroad  com- 
pany has  offered  to  give  the  way  over  Its 
track,  with  a  crossing  convenient  and  suit- 
able*  it  has  met  the  requirement  Imposed  by 
law.    Reversed  and  remanded. 


m  Ulsa.  410) 
HAMLIN  et  al.  v.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Mississippi.    Feb.  13,  1899.) 
Bailboads  —  Statotort  Beoulatioks — Cbobsino 

tJTBEBTa. 

Code  1892,  {  S555,  requiring  a  railroad 
company  to  make  easy  grades  over  a  "high- 
way^' which  its  road  crosses,  and  to  keep  such 
crossing  in  good  order,  applies  to  dty  streets 
as  well  as  roads  in  the  country. 

Appeal  from  circuit  court,  Clay  oounty;  W. 
F.  Stevens,  Judge. 

Action  by  C.  M.  Hamlin  and  others  against 
the  Southern  Ballway  Company.  Judgment 
for  defendant,  and  plaintiffs  appeal.    Reversed. 

The  declaration  alleges  that  the  Georgia  Pa- 
cific Railway  Company  was  authorized  by  Its 
charter  to  cross  and  occupy  and  use  any  public 
road  In  the  state  with  its  railroad,  and  to 
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change  sucfa  public  road,  but  In  aU  sadi  cases 
It  shall  place  such  road  or  highway  In  a  con- 
dition as  good  as  that  occupied  or  changed; 
that,  under  said  charter,  said  Georgia  Pacific 
Railway  Company  built  Its  railroad  through 
West  Point  In  1888,  and  in  building  it  across 
a  certain  public  road  in  said  city,  called  "Di- 
vision Street,"  It  raised  the  grade  of  the  street 
at  the  intersection  about  10  feet  above  the 
former  and  normal  level,  and  that  said  street 
was  a  much-used  street;  tliat  the  defendant 
company  was  the  successor  of  the  Georgia  Pa- 
cific Railway  Company,  and  owned  the  prop- 
erty, and  it  was  its  duty  to  put  and  keep  same 
in  repair,  but  It  had  negligently  allowed  It  to 
be  out  of  repair;  and  that  it  had  been  notified 
by  the  city  of  West  Point  that  said  crossing 
and  bridge  over  it  was  out  of  repair  and  dan- 
gerous, but  had  knowingly,  willfully,  and  neg- 
ligently failed  to  repair  said  crossing  and 
bridge;  and  that  such  failure  and  refusal  to 
repair  them  was  the  direct,  sole,  and  only 
cause  of  the  Injury  and  death  of  said  Hsmlln. 
There  were  four  counts  in  the  declaration,  but 
the  above  were  the  allegations  common  to  each 
count.  The  defendant  demurried  to  each  count 
separately,  and  a  general  demurrer  was  inter- 
posed to  the  declaration  as  a  whole.  Each  de- 
murrer assigned  substantially  the  following 
reasons  for  demurrer:  (1)  Because  there  is  no 
law  requiring  railway  companies  to  keep  cross- 
ings or  bridges  or  iQ>proaches  In  cities  and 
towns  in  repair  in  Mississippi,  and  the  charter 
does  not  require  it;  (2)  on  Its  face  It  shows 
that  there  is  no  liability;  (3)  the  dedaratlOD 
shows  contributory  negligence  on  the  part  of 
Hamlin.  The  demurrers  were  sustained. 
Plaintiffs  declined  to  amend.  Judgment  final 
was  rendered  for  defendant  Plaintiffs  ap- 
pealed. 

Crltz,  Beckett  &  Klmbrough,  for  appellants. 

The  following  are  the  cases  dted  in  the  brief 
and  referred  to  in  the  opinion:  City  of  New- 
ton T.  Chicago,  R.  L  &  P.  By.  Co.,  66  Iowa, 
422,  23  N.  W.  906;  People  v.  Chicago  &  A. 
B.  Co.,  67  ni.  118;  Retan  v.  RaUroad  Co.,  84 
Mich.  146,  63  N.  W.  1094;  CaldweU  v.  Bafl- 
road  Co.,  41  La.  Ann.  624,  6  South.  217;  Cooke 
V.  Railroad  Corp.,  133  Mass.  185;  Titcomb  v. 
Railroad  Co.,  12  Allen,  254;  Carter  v.  Railroad 
Corp.,  139  Mass.  525,  2  N.  B.  101;  Village  of 
Wayzata  v.  Great  Northern  R.  Co.,  60  Minn. 
438,  62  N.  W.  mS;  RoUroad  Co.  v.  Brady,  39 
Neb.  27,  67  N.  W.  767;  Railroad  Co.  v.  Ry- 
bum,  40  Neb.  87,  68  N.  W.  641;  Wasmer  v. 
Balhroad  bo.,  80  N.  Y.  212;  City  of  Mounds- 
vllle  T.  Ohio  B.  B.  Co.,  87  W.  Va.  92,  16  S. 
B.  614;  White  v.  Inhabitants  of  Quincy,  07 
Mass.  430;  Parker  v.  Railroad  Co.,  3  Cush. 
116;  State  v.  St  Paul,  M.  &  M.  Ry.  Co.,  38 
Minn.  246,  36  N.  W.  870;  LoulsviUe  &  N.  B. 
Co.  V.  State,  3  Head,  623;  RaUroad  Co.  v. 
Matnia,  79  Tex.  677.  16  &  W.  573. 

8.  M.  Roane,  for  appeUee. 

WOODS,  C.  3.  By  section  3555,  Code  1892, 
it  la  made  tbe  duty  of  a  railroad  company, 


where  its  road  is  constracted  so  as  to  cross  a 
highway,  and  it  becomes  necessary  to  raise  or 
lower  the  highway,  to  make  proper  and  easy 
grades  in  the  highway,  so  that  the  railroad 
may  be  conveniently  crossed,  and  to  keep  such 
crossing  in  good  order:  and  it  shall  be  tbe 
duty  of  the  company  to  erect  and  keep  in  order 
all  bridges  on  any  highway  at  such  points  as 
bridges  may  be  necessary  to  cross  the  railroad. 
This  same  duty,  in  Identically  the  same  terms, 
was  Imposed  on  railroad  companies  by  section 
1053,  Code  1880,  and  was  In  force  when  the 
Georgia  Pacific  Railway  Company,  whose  as- 
signee and  successor  the  defendant  is,  was 
chartered  and  organised,  and  when  Its  railroad 
was  constructed  through  the  city  of  West 
Point,  and  the  grade  of  Division  street  raised 
by  the  Georgia  Pacific  Railway  Company.  la 
addition,  the  act  of  incorporation  of  said  tail- 
way  company,  in  its  second  section  and  third 
paragraph  (Acts  1882,  p.  826),  confers  upon 
the  railway  company  the  right  to  "cross,  oc- 
cupy and  use  any  public  road  in  this  state  with 
its  ralbt>ad  and  to  change  the  public  road;  but 
in  all  such  cases  it  shall  place  such  road  or 
highway  In  a  condition  as  that  so  used,  occu- 
pied or  changed."  The  principal  question  rais- 
ed by  the  demurrer  of  the  defendant  is:  Does 
the  term  "highway,"  In  the  statute  and  char- 
ter of  the  Georgia  Pacific  Railway  Company, 
Include  streets  In  cities  and  towns,  as  well  as 
public  roads  in  the  country  districts?  The  con- 
tention of  counsel  for  the  defendant  railway 
company  Is  that  the  word  "highway,"  in  tbe 
connections  used  in  the  statute  and  charter,  la 
to  be  confined  to  public  roads  In  tbe  country; 
and  this  contention  is  made  to  rest  on  the  con- 
struction placed  by  this  court  upon  the  word 
"highway"  in  other  sections  of  tbe  chapter  of 
our  Code  touching  tbe  rights,  duties,  and  lia- 
bilities oC  railroad  corporations. 

In  the  case  of  Mobile  &  O.  R.  Co.  ▼.  State. 
61  Miss.  137,  section  2424,  Code  1871  (which 
Is  found  brought  forward  in  section  1060,  Code 
1880,  and  in  section  3552,  Code  1892),  was  held 
not  to  embrace  streets  in  towns  and  cities. 
These  sections  required  railroad  companies  to 
erect  and  keep  up  on  a  post  or  frame  sufficient- 
ly high,  at  every  place  where  the  railroad  may 
cross  a  highway,  a  board  with  tbe  inscription 
"Look  out  for  the  locomotive!"  But  this  con- 
struction of  tbe  statute  was  not  placed  upon 
the  ground  that  the  word  "highway"  did  not 
Include  a  street  in  a  town  or  city,  but  upon  tbe 
distinctly  stated  ground  that  the  legislature 
bad,  in  section  2421,  Code  1871,  sufficienUy 
and  otherwise  than  by  section  2424,  provided 
for  the  security  and  protection  of  life  at  cross- 
ings in  towns  and  cities.  In  other  words,  the 
court  was  of  opinion  that  section  2424,  in  its 
use  of  the  term  "highway,"  had  no  reference 
to  streets,  because,  by  another  and  independent 
section  (2421),  security  at  crossings  in  cities 
and  towns  was  sufficiently  provided  for.  Id 
Railway  Co.  v.  French,  69  Miss.  121,  12  South. 
338,  the  word  "highway,"  In  section  1048,  Code 
1880,  was  held  not  to  embrace  streets  in  a 
town;   but  the  reason  assigned  for  confining 
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that  section  to  roads  In  the  country  was  pre- 
cisely that  upon  which  the  conrt  proceeded  In 
the  case  of  MobUe  &  O.  R.  Co.  v.  State,  Bl 
Miss.  137,  vl«.  that  section  1047,  Code  1880, 
which  Is  section  2421,  Code  1871.  was  a  siiffl- 
cient  safeguard  for  towns.  In  both  of  the 
cases  named,  the  low  rate  of  speed  at  which 
trains  are  required  to  mn  through  towns  and 
cities,  with  tbe  penalty  Imposed  for  violation 
of  the  low-sx)eed  requirement,  was  held  to  af- 
ford all  the  protection  necessary  In  cities  and 
towns,  while  the  nnllmtted  rate  of  speed  In 
the  country  demanded  the  lookout  sign  and  the 
ringing  of  the  bell  or  sounding  of  the  whistle 
tn  road  crossings  in  the  country.  The  otiier 
case  referred  to  and  relied  upon  by  the  defend- 
ant railway's  counsel  (Illinois  Cent  R.  Oo.  ▼. 
State,  71  Miss.  253,  14  South.  459)  gives  no 
smpport  to  his  contention.  That  case  was  de- 
cided under  section  3551,  Code  1882,  which  de- 
nounced a  penalty  against  every  railroad  com- 
pany which,  npon  stopping  a  train  at  a  place 
where  such  railroad  shall  cross  a  highway, 
shall  not  uncouple  Its  cars  so  as  not  to  obstruct 
travel  on  such  highway  for  more  than  five 
minutes;  and  then  declares,  further:  "And  It 
[tbe  railroad  company]  shall,  upon  stopping  a 
train  at  a  place  where  the  railroad  is  crossed 
by  a  street,  so  nncouple  Its  cars  as  not  to  ob- 
struct travel  thereon  for  a  longer  period  than 
shall  be  prescribed  by  ordinance  of  the  city, 
town,  or  village."  Here  are  separate  and  dis- 
tinct provisions  governing  the  stoppage  of 
trains  in  the  country  and  In  towns.  Tbe  court 
held,  of  course,  that  tbe  word  "highway,"  in 
tbe  first  provision  of  tbe  section,  related  alone 
to  country  highways,  and  that  as  the  town  of 
Batesvllle,  for  the  obstruction  of  one  of  whose 
streets  the  prosecution  was  made,  had  no  or- 
dinance prescribing  the  period  within  which 
cars  should  be  uncoupled  so  as  not  to  obstruct 
travel  on  the  street,  the  railroad  company  was 
not  liable,  under  the  second  clause  of  the  sec- 
tion. 

It  wUI  thus  be  seen  that  none  of  our  former 
adjudications  touch  the  question  now  present- 
ed. Tbe  reasoning  of  the  court  in  none  of  these 
cases  has  or  can  have  application  here.  Sec- 
tions 1053,  Code  1880,  and  3555,  Code  1882, 
stand  unaffected  by  any  other  secticm  of  either 
Ckide  touching  the  duty  of  railroad  companies 
to  properly  construct  their  roads  over  streets 
tn  towns  and  cities.  These  sections  are  tbe 
only  statutes  having  any  sort  of  relation  to 
Iiighways  in  town  or  dty  or  country.  Can  it 
be  seriously  doubted  that  the  word  "highway" 
is  comprehensive  enough  to  embrace  streets  in 
tovms,  as  well  as  roads  In  the  country?  And 
can  it  be  doubtful  at  all  that  in  densely  popu- 
lated towns  and  cities  the  reason  of  the  statute 
requiring  railroad  companies  to  make  proper 
and  easy  grades  in  the  streets  crossed  by  their 
railroads,  so  that  the  same  may  be  convenient- 
ly crossed,  is  infinitely  more  needful  than  in 
sparsely  populated  country  districts,  where  the 
roads  are  used  only  at  longer  or  shorter  Inter- 
Tals  of  time?  JX  Is  most  unreasonable  to  place 
macb  constmctlon  on  tbe  statute  as  will  require 


raflroad  companies  to  make  and  keep  in  order 
proper  and  easy  grades  over  infrequently  used 
country  roads,  but  permit  them  to  tear  up 
and  practically  destroy  the  streets  of  cities  or 
towns,  where  the  travel  Is  constant  We  must 
give  the  statute  such  interpretation  as  will  ef- 
fectuate the  legislative  purpose  in  its  enact- 
ment, if  we  can  do  so  without  violence  to  its 
letter  and  spirit;  and  we  do  neither  in  declar- 
ing that  streets  in  towns  and  dtles,  as  well 
as  public  roads  in  the  country,  are  within  tbe 
terms  of  the  statute.  If  we  look  beyond  our 
own  reports,  we  shall  find  very  many  decisions 
of  courts  of  last  resort  in  other  states  constru- 
ing statutes  similar  to  our  own,  and  they  all 
speak  with  one  voice,  so  far  as  we  have  been 
able  to  ascertain.  A  large  number  of  these 
cases,  holding  to  the  view  we  have  taken,  are 
collected  In  the  brief  of  counsel  for  appel- 
lants, and,  for  the  sake  of  brevity,  we  refer 
to  them  generally,  as  therein  gathered  together. 
It  Is  not  contended  before  us  that  any  contrib- 
utory negligence  of  tbe  deceased  is  shown  by 
tbe  declaration,  nor,  in  our  opinion.  Is  there 
any  shown.    Reversed  and  remanded. 


(7<  Misa.  S88) 
CARBOUNBUM   WOOD-PRESERVING   & 

MAXUFACTURINQ  CO.  v.  MEYER. 

(Supreme  Conrt  of  MississippL    March  6, 1889.) 

Plsa  in  Abatbmbnt — Another  Soit  Psnding — 

jurt — inbtkdctionb. 

1.  A  plea  in  abatement  in  attachment  is  bad 
which  sets  up  another  suit,  pending  in  the  chan- 
cery court,  but  does  not  show  that  the  chancery 
court  had  jurisdiction,  or  that  plaintiff's  remedy 
is  as  ample  there  as  at  bar. 

2.  A  charge  that  the  jury  can  find  such  dam- 
ages "as  they  think  proper"  is  not  erroneous 
as  not  confining  the  jury  to  such  sum  as  the 
evidence  shows  the  party  to  be  entitled  to. 

Appeal  from  circuit  court,  Harrison  county; 
T.  A.  Wood,  Judge. 

Action  by  Edward  Meyer  against  the  Car- 
bollneum  Wood-Preserving  &  Manufacturing 
Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.    Afilrmed. 

Appellee's  declaration  was  upon  an  open  ac- 
count for  $320  for  services  claimed  to  have 
been  rendered  as  a  sawmill  manager.  The 
defendant  filed  tbe  following  plea  in  abate- 
ment: "Ck)mes  the  defendant,  and  for  plea 
in  abatement  of  the  writ  of  attachment  herein 
says  that  at  the  time  of  tbe  suing  out  of  the 
same  there  was,  and  still  Is,  pending  in  the 
chancery  court  of  said  county,  which  had  then, 
and  still  has,  full  jurisdiction  in  the  premises, 

a  suit  numbered ,  on  the  docket  of  said 

chancery  court,  wherein  the  said  plaintiff 
sought  by  bis  bUl  of  complaint  to  recover  of 
this  defendant  the  identical  sum  of  money  for 
which  said  writ  of  attachment  was  sued  out 
herein;  that  said  defendant  was  duly  sum- 
moned to  appear  and  answer  said  suit  in  said 
chancery  court,  and  did  make  answer  Icng 
before  this  suit  was  commenced,  denying  any 
and  all  liability  to  said  plaintiff  in  the  prem- 
ises."   Plaintlfl'B  replication  to  this  ^ea  set 
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up  that  the  suit  In  the  chancery  court  referred 
to  In  the  plea  was  a  distinct  and  Independent 
suit  from  the  attachment  suit  here,  and  denied 
that  the  chancery  court  had  jurisdiction.  A. 
demurrer  to  this  replication  was  overruled. 
The  opinion  contains  a  further  statement  of 
the  facts.  From  a  verdict  and  Judgment  for 
plaintiff,  defendant  appealed. 

T.  M.  Miller,  for  appellant 

TBRRAIi,  3.  The  appellee  brought  suit  by 
attachment  against  the  appellant  for  S^ 
months'  services  as  manager  of  a  sawmill  at 
$100  per  month  ($320),  and  for  money  paid  to 
the  defendant  at  Its  request,  being  $188.48, 
aggregating  $503.48.  The  only  amount  In  dl»- 
pute  was  the  $320  for  3%  months'  services, 
or  wages.  The  writ  was  levied  upon  certain 
property  of  the  defendant  which  was  bonded 
by  It  The  suit  was  In  assumpsit  for  a  purely 
and  technically  legal  cause  of  action.  The 
appellant  pleaded  a  pending  suit  In  the  chan- 
cery court  of  the  same  county  for  the  same 
Identical  cause  of  action.  The  plea  In  abate- 
ment alleges  that  the  chancery  court  had  Ju- 
risdiction of  the  case,  but  the  allegations  of 
the  plea  do  not  allege  such  a  state  of  facts  as 
would  give  the  chancery  court  Jurisdiction  of 
the  case.  It  Is  true  that  under  section  147 
of  the  state  constitution,  if  the  chancery  court 
had  assumed  Jurisdiction,  and  had  made  a  de- 
cree in  the  case,  it  would  not  have  been  re- 
versed merdy  because  the  cause  of  action  was 
not  of  equitable  Jurisdiction;  bat  the  chan- 
cellor, of  his  own  motion,  could  have  dismissed 
the  suit,  and  the  plaintiff  would  have  been 
without  remedy.  A  plea  in  abatement  is 
looked  upon  with  disfavor,  and  the  failure  of 
the  pleader  to  allege  that  the  remedy  in  the 
suit  pending  in  the  chancery  court  was  as  am- 
ple and  e£Bclent  as  the  suit  in  the  circuit  court 
rendered  the  plea  ilL  In  the  suit  in  the  cb*- 
cult  court  the  plaintiff  had  a  lien  on  the  prop- 
erty seized  out  of  which  to  collect  any  debt 
recovered  by  him  against  the  defendant,  and 
It  does  not  appear  by  the  plea  in  abatement 
that  bis  remedy  In  the  chancery  court  would 
have  been  as  effective.  The  plea,  we  think, 
was  bad.  Black  v.  Lackey,  2  B.  Mon.  257; 
Hatch  V.  Spofford,  22  Conn.  485;  Blanchard 
V.  Stone,  16  Vt  234;  Grlswold  v.  Bacheller, 
77  Fed.  857;  Story,  Bq.  PI.  $  742. 

An  Instruction  for  the  plaintiff  declared 
"that,  if  the  plaintiff  performed  the  services 
mentioned  in  the  accoimt  sued  on,  and  the  de- 
fendant accepted  said  services,  the  Jury  can 
find  for  the  plaintiff  such  an  amount  for  said 
services  as  they  think  proper,  unless  they  be- 
lieve he  was  to  receive  no  compensation  there- 
for." The  words  italicized  are  claimed  to  be 
error,  and  for  them  should  have  been  substi- 
tuted the  words,  "such  sum  as  the  evidence 
showed  the  plaintiff  was  entitled  to  recover." 
The  Instruction  was,  perhaps,  not  technically 
correct,  but  the  Jury  were  hardly  misled  by  Its 
want  of  technical  accuracy.  They  doubtless 
'understood  that  their  decision  should  be  made 


so  as  to  effect  the  understanding  of  the  parties 
to  the  contract;  1.  e.  to  find  accordhig  to  right 
and  Justice,  and  not  according  to  the  personal 
wishes  or  Ideas  of  propriety.    Affirmed. 

(7S  MlBB.  678) 
BARBEB  V.  CITY  OF  BILOXI. 
(Supreme  Court  of  Mississippi.    March  13, 
1899.) 
Amendment  of  Jvoomsnt. 
The  conrt  cannot,  after  term,  enlarge  Its 
judgment  to  include  a  recovery  against  bonds- 
men not  originally  included  therein. 

Appeal  from  drcnlt  court  Harrison  cotm- 
ij;  T.  A.  Wood,  Judge. 

One  Livings  was  convicted  of  violating  a 
city  ordinance,  and  from  a  Judgment  adjudg- 
ing a  recovery  of  fine  and  costs  against  his 
bondsmen,  E.  M.  Barber,  one  of  the  bonds- 
men, appeals.     Beversed. 

A.  Y.  Harper  and  E.  M.  Barber,  tor  appel- 
lant.   White  &  Neville,  for  appellee. 

TERBAL,  J.  Before  Hon.  T.  H.  Gleason, 
police  Justice  of  the  city  of  BQoxl,  on  the  18th 
day  of  June,  1898,  John  W.  F.  Livings  was 
tHed  and  ccmvlcted  of  violating  wdlnance  No. 
81  of  said  city,  forbidding,  between  daylight 
and  9  o'clock  a.  m.  of  each  day,  the  carrying 
on  of  a  market  for  the  sale  of  fresh  meats 
at  any  place  within  said  city  other  than  the 
public  market  of  said  city  of  Biloxl,  and  was 
fined  therefor  $60.  The  defendant  believing 
said  ordinance  81,  restricting  the  sale  of  fresh 
meats  within  the  city  of  Bilozl  to  one  place, 
—when  Biloxl  was  confessedly  a  city  3% 
miles  wide,  with  a  permanent  population  of 
6,000  people,  and  increased  in  the  summer 
months  by  from  6,000  to  8,000  visitors,— was 
invalid,  on  the  rule  of  Lord  Coke  that  what- 
ever was  inconvenl^it  was  against  law,  and 
being  supported  in  such  view  by  counsd,  he 
suffered  himself  to  be  placed  in  the  city 
prison  in  order  to  seek  liberation  through  the 
medium  of  a  writ  of  habeas  corpus,  but,  fall- 
ing therein,  with  a  view  of  reaching  the  su- 
preme court  in  the  best  possible  shape,  he  ap- 
pealed his  aforesaid  conviction  to  the  circuit 
court;  and  thereupon  said  Livings,  with  E. 
M.  Barber  and  W.  H.  Maybln  as  sureties, 
gave  bond  for  such  appeal,  which  said  bond 
was  conditioned  "to  pay  the  city  of  Biloxl 
$100,  unless  said  Livings  should  appear  at 
the  next  term  of  the  circuit  court  of  Harrison 
county  to  answer  the  city  of  Biloxl  ui)on  a 
charge  of  the  violation  of  ordinance  No.  81." 
At  the  November  term,  1896,.. of  the  circuit 
court  of  said  Harrison  county,  the  said  charge 
against  the  said  Livings  was  tried  by  the 
court  &  Jury  being  waived,  and  the  presence 
of  the  defendant  being  also  waived,  as  ap- 
pears by  the  record  of  the  case,  when  a  ver- 
dict of  guilty  was  given  against  the  defend- 
ant and  he  was  adjudged  to  pay  a  fine  of 
$25,  and  to  be  Imprisoned  upon  arrest  until 
said  fine  and  all  costs,  amounting  In  the  ag- 
gregate to"  $94.50,  should  be  paid,  for  which 
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a  capitis  pro  fine  was  ordered.  Process  hav- 
ing been  Issued  upon  said  Judgment  of  the 
circuit  court,  the  tear  of  LiTlngs  got  the  bet- 
ter of  his  Judgment,  and,  notwithstanding  the 
alleged  Invalidity  of  the  proceedings,  he  fled 
the  jurisdiction  of  the  court,  and  neither  the 
body  nor  the  goods  of  the  defendant  could  be 
found  by  the  sheriff  of  which  to  satisfy  said 
judgment;    whereupon,    at    the    May    term, 

1887,  of  the  circuit  court  of  said  Harrison 
county,  the  attorneys  of  said  city  insisted 
upon  and  obtained  a  Judgment  nisi  against 
said  Livings  and  his  said  sureties.  Barber 
and  Maybln,  wherein  It  was  recited  "that 
said  Livings,  I>elng  solemnly  called  to  come 
into  court,  came  not,  and  EI.  M.  Barber  and 
W.  H.  Maybln,  his  sureties,  t>elng  solemnly 
called  to  bring  with  them  the  body  of  said 
Livings,  came  not,"  and  thereupon  it  was 
adjudged  that  the  said  "state  of  Mississippi, 
tftt  the  use  of  the  city  of  Biloxi,  do  have  and 
recover,  of  and  from  the  said  John  W.  F. 
Uvings,  and  E.  M.  Barber  and  W.  H.  May- 
bin,  his  sureties  on  said  recognizance,  the 
snm  of  one  hundred  dollars,  unless,"  etc  Up- 
on the  service  of  the  writ  of  scire  facias,  £3. 
M.  Barber  appeared,  and  at  the  May  term, 

1888,  of  said  court,  pleaded  the  facts  of  rec- 
ord in  bar  of  the  proceedings.  The  city  de- 
mnrred  to  the  plea  or  answer.  The  court 
sustained  the  demurrer,  when  the  writ  was 
dismissed  as  to  Livings,  who  was  not  served 
with  notice,  and  the  Judgment  nisi  against 
Barber  and  Maybln  was  made  flnaL  B.  M. 
Barber  appeals. 

It  Is  to  be  noted  that  while  the  appeal  bond 
of  Uvings  did  not  stipulate  that  be  and  his 
sureties  should  pay  the  fine  of  the  circuit 
court  and  the  costs  of  the  circuit  and  justice 
courts,  if  costs  therein,  yet  such  should  have 
been  its  stipulation;  and  under  Code,  }  946, 
It  was  the  duty  of  the  court,  upon  pronoun- 
cing Judgment  against  Livings  upon  his  con- 
vlction,  to  have  adjudged  a  recovery  against 
said  Livings  and  his  sureties  of  said  fine,  and 
of  an  costs  in  both  courts,  as  though  such 
stipulation  liad  lieen  written  in  said  appeal 
bond;  and  the  city  of  BUoxI  at  the  May 
term,  1896,  of  the  circuit  court  of  Harrison 
county,  was  seeking  to  take  the  Judgment 
against  Livings  and  bis  sureties  which  the 
coiut  might  and  should  have  pronounced  at 
the  November  (trial)  term,  1896.  The  pres- 
ence of  the  defendant  being  expressly  waiv- 
ed on  the  record  at  the  trial  term,  no  forfei- 
ture for  nonappearance  could  thereafter  be 
taken  thereon,  but  at  the  November  term, 
1896,  when  the  case  was  tried  and  the  de- 
fendant convicted,  it  was  then  proper  for  the 
court  to  have  made  It  a  part  of  its  Judgment 
that  the  city  of  Biloxl  should  recover  of  Llv- 
tnga  and  of  Barber  and  Maybln  the  fine  im- 
posed upon  livings  and  the  costs  of  both 
courts.  Doubtless  it  was  then  the  duty  of 
the  court  to  have  so  pronounced  Its  Judgment, 
and  to  have  seen  that  It  was  so  entered  by 
the  derk;  but,  by  mistake  or  inadvertence 
of  the  Judgek  the  Judgmoit  was  not  so  ren- 


dered, or,  at  least,  It  is  not  insisted  tliat  sucb 
was  the  fact  It  Is  too  late,  after  the  expira- 
tion of  the  term  at  which  a  Judgmmt  Is  ren- 
dered, to  make  It  what  it  should  have  been, 
and  what  the  Judge  would  have  made  It,  if 
it  liad  then  come  to  his  attentive  considera- 
tion. A  Judgment  is  final  and '  conclusive 
after  the  term  at  which  it  was  rendered.  If 
anything  has  been  omitted  from  It  which  Is 
properly  a  part  of  It,  and  which  was  intended 
and  understood  to  be  a  part  of  It,  but  failed 
to  be  incorporated  In  It,  through  the  negli- 
gence or  Inadvertence  of  the  court  or  the 
derk,  the  omission  may  be  supplied  by 
amendment  after  the  term;  but  amendments 
ought  never  to  be  the  means  of  modifying  or 
enlarging  the  judgment,  so  that  it  shall  ex- 
press sometliiDg  which  the  court  did  not  pro- 
nounce, even  though  the  proposed  amend- 
ment embraces  matter  which  ought  clearly 
to  have  been  pronounced;  and  a  court  can- 
not, at  a  subsequent  term,  change  Its  Judg- 
ment to  one  which  It  neither  rendered,  nor 
intended  to  render,  nor  supply  'an  order  which 
It  might  or  ought  to  have  made,  but  wholly 
omitted  to  make.  Black,  Judgm.  $!  14,  132, 
156,  168.  The  Judgment  against  the  appel- 
lant Is  reversed,  and  the  proceeding  Is  dis- 
missed, at  the  costs  of  the  appellee. 


07  Miss.  127) 
STAUPFER  et  al.  v.  BRITISH  &  AMERI- 
CAN MORTG.  CO.,  Limited,  et  al. 
(Supreme  Court  of  Mississippi.    March  13, 
1899.) 
LiHiTATioNs— Infant  Hbirs. 
Where  the  holder  of  notes  secured  by  a 
vendor's  lien  died,  leaving  a  widow  and  infant 
children,   and  no  administration   was  had  on 
his    estate,     limitations    commenced    to    run 
against  the  rigrhta  of  the  widow  and  the  chil- 
dren to  enforce  the  lien  simultaneously,   be- 
cause their  interest  was  joint. 

Appeal  from  chancery  court,  Tallahatchie 
county;   A.  H.  Longino,  Chancellor. 

Suit  by  Robert  E.  Stauffer  and  others 
against  the  British  &  American  Mortgage 
Company,  Limited,  and  others.  There  was  a 
Judgment  tor  defendants,  and  plaintiffs  ap- 
peaL    Affirmed. 

John  Bailey  and  O.  H.  Broome,  for  appel- 
lants. Wm.  C.  McLean  and  W.  S.  Eskridge, 
for  appellees. 

TERRAL,  J.  Emlle  Stauffer  on  the  6th  of 
December,  1883,  sold  and  conveyed  to  I.  and 
E.  Blackwell  a  valuable  tract  of  land  in  Talla- 
hatchie county,  reserving  a  vendor's  lien  for 
$2,017.50,  due  and  owing  by  their  promissory 
notes,  and  payable,  the  first  note,  for  $517.50^ 
on  the  16th  of  November,  1884,  and  the  other 
three  notes,  for  $500  each,  on  the  16th  of 
November,  1885,  1886,  and  1887,  and  each  of 
these  notes  was  payable  to  Emlle  Stauffer,  or 
bis  order  or  assigns.  Emlle  Stauffer  died 
March  7,  1884,  intestate,  and  without  having 
assigned  these  notes;   leaving,  as  his  heirs 
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and  distributees,  his  wife,  Mary  Stauffer,  of 
full  age,  and  four  minor  children,  of  tender 
years.  No  administration  was  ever  bad  on 
the  estate  of  Bmlle  StauSer,  but  Mary  Stanf- 
fer  obtained  the  legal  title  to  the  lands  sold, 
from  the  Blackwells,  though  without  collect- 
ing the  notes  given  for  the  purchase  money; 
one  of  the  notes,  however,  being  canceled,  or 
attempted  so  to  be,  by  Mary  StanfCer,  when 
she  gave  a  mortgage  to  the  defendant  mort- 
gage company,  which  became  the  legal  owner 
of  the  land,  through  a  sale  under  said  mort- 
gage. Long  after  six  years  had  expired  from 
the  date  of  payment  fixed  by  the  last  note, 
but  before  said  four  minors,  or  any  one  of 
ttiem,  became  of  age,  they,  by  Manly,  their 
next  friend,  brought  this  suit  to  recover  the 
sum  of  said  notes  from  the  defendant  mort- 
gage company,  and  to  enforce  the  vendor's 
lien  thereon.  The  statute  of  limitation  was 
interposed  by  demurrer. 

That  no  person,  except  an  administrator, 
could  collect  by  suit  at  law  the  debts  due  the 
estate  of  the  intestate,  is  well  settled;  but  it 
is  held  by  a  line  of  decisions  in  this  state 
that,  where  the  Intestate  owes  no  debts,  the 
distributees  may  sue  in  equity  to  recover  the 
debts  due  to  the  estate  of  the  intestate,  and 
that  in  such  cases  the  statute  of  limitations 
will  run  against  such  debts,  though  no  ad- 
ministration is  granted.  Traweek  v.  Kelly, 
60  Miss.  654. 

It  Is  insisted  by  the  learned  counsel  for  the 
appellants  that  the  rights  and  interests  of  the 
appellants  are  several  and  distinct  from  the 
right  and  interest  of  their  mother,  Mary 
Stanffer,  and  that  the  rights  are  in  no  sense 
Joint  However,  we  think  the  interest  of  the 
distributees  of  Emlle  Stauffer  in  these  notes 
was  a  Joint  Interest  Certainly  no  one  of 
these  distributees  could  have  sued  for  the  re- 
covery of  the  one-fifth  part  of  these  four 
notes,  or  of  one  of  them.  To  have  had  a  re- 
covery on  all  or  on  any  of  these  notes,  all  of 
the  distributees  must  have  been  before  the 
court  It  is  obvious,  In  our  apprehension  of 
the  matter,  that  the  interest  of  the  distrib- 
utees of  Emlle  Stauffer  in  the  notes  sued  on 
is  a  Joint  Interest  and  that  those  minor  dis- 
tributees are  barred  of  any  suit  because  their 
mother,  Mary  StaufTer,  is  barred,  upon  the 
familiar  rule  that  where  one  of  the  parties 
to  a  Joint  action  is  of  age  when  the  cause  of 
action  accrues,  the  statute  of  limitation  runs 
against  all,  and  when  one  U  barred  all  are 
barred.    Affirmed. 


(120  Ala.  233) 

COMPTON  et  aL  v.  SMITH.1 
(Supreme  Court  of  Alabama.    Aug.  15,  1898.) 

PABTNSRSHir  —  NOTM  —  InDIVIDOAL    LiABILITT — 

SoBwrrsBiP — Bvidenob— Husband  ahd 

Wim— Insthdctionb. 

1.  Action  was  against  "A.  and  B.,  partners 

doing  business  under  the  stj-le  of  A.  and  B." 

The  notes  sued  on  were  signed  by  defendants 

iBebearing  denied  November  6^  1888. 


Individually,  and  there  was  nothing  on  their 
face  to  indicate  a  partnership.  The  summons 
followed  the  complaint.  HM,  that  the  action 
was  against  defendants  aa  individuals. 

2.  Statement  of  a  maker,  as  to  whether  he 
signed  a  note  as  surety,  is  not  a  conclusion. 

3.  Where,  in  an  action  on  notes  signed  by 
husband  and  wife,  there  was  evidence  that, 
they  were  partners,  a  charge  that  a  wife  can- 
not become  surety  for  her  husband,  and  was 
not  liable  unless  she  was  a  partner,  was  proper, 
though  they  were  sued  as  individnals. 

4.  A  charge  that  mortgages  in  evidence,  se- 
curing notes,  did  not  of  themselves  show  a 

fiartnership,  was  not  faulty  as  singling  out  and 
aying  stress  on  a  part  of  the  evidence  without 
reference  to  other  parts. 

Appeal  from  circuit  court,  Mavengo  conntT; 
James  J.  Banks,  Judge. 

Action  by  John  W.  Smith  against  D.  C. 
Compton  and  F.  M.  Oompton.  There  was  a, 
Judgment  for  pJaintUf,  and  defendants  appeal. 
Reversed. 

This  action  was  brought  by  the  appellee^  J. 
W.  Smith,  against  "D.  O.  Oompton  and  F.  M. 
Oompton,  partners  doing  business  under  thB 
style  of  D.  O.  Oompton  and  F.  M.  Compton." 
The  complaint  counted  upon  promisfsory  notes 
executed  by  the  defendants.  The  defendants 
filed  a  plea  of  the  general  issue  and  a  special 
plea  denying  the  indebtedness  as  set  forth  In 
the  complaint  and  the  defendant  F.  M.  Oomx>- 
ton  filed  a  plea  of  coverture,  which  is  set  out 
in  the  (^nlon.  The  principal  facts  of  the 
case,  which  show  the  rulings  presented  and  re- 
viewed on  the  present  appeal,  are  sufflclentiy 
stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence, 
the  defendants  requested  the  court  to  give  to 
the  Jury  the  following  written  charges,  and 
separatdy  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (1)  "I  charge 
you,  gentlemen,  that  a  wife  cannot  become 
surety  for  the  husband's  debt  either  directly 
or  indirectly,  and  unless  you  brieve  that  D. 
O.  Oompton  and  F.  M.  Oompton  are  partners, 
your  verdict  must  be  for  the  defendant  F.  M. 
Oompton."  (2)  "I  charge  you,  gentlemen,  that 
the  several  mortgages  introduced  in  evidence 
by  the  plaintiff  do  not  show  absolutely  that 
the  defendants  were  partners."  (3)  "If  yoa 
believe  the  evidence,  your  verdict  must  be  for 
the  defendant  F.  M.  Oompton." 

There  were  verdict  and  Judgment  for  tbe 
plaintiff.  The  defendants  appeal,  and  assign 
as  error  the  several  rulings  of  the  trial  court 
to  whidi  exceptions  were  reserved. 

Miller  &  KlTveD,  for  appellanta  Abraliams 
&  Canterbury,  for  lyppellee. 

HARALSON,  J.  The  complaint  in  the  salt 
was  by  Jdta  W.  Smith,  the  appdlee,  against 
the  appellants,  D..  O.  Compton  and  F.  M.  Oomp- 
ton,  partners  doing  business  under  the  style  of 
D.  0.  Compton  &  F.  M.  Compton.  The  sum- 
mons follows  the  complaint  the  notes  sued  on 
were  signed  by  the  defendants  Individually, 
and  there  is  nothing  on  their  face  to  indicate 
a  partnership  between  them.  This,  as  we  have 
held,  made  it  a  suU  against  these  parties  aa 
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indlYldnalB  and  not  against  them  as  partners. 
Baldridge  t.  E2&soii,  99  Ala.  S16,  13  South.  74. 

1.  The  real  Issue  In  the  case,  under  the  plea 
CO  which  It  was  tried,  was  whether  or  not  the 
defendant,  F.  M.  Oompton,  the  wife  of  the 
other  defotdant,  T>.  0.  Compton.  signed  the 
notes  sued  on  as  security  tor  her  husband. 
The  contention  on  the  part  of  the  ai^)ellee^  le- 
■Isted  b7  the  appellants,  was,  that  Mrs.  Comp- 
ton and  her  said  husband  were  partaera,  and 
signed  the  notes  together  as  such,  and,  there- 
fore, she  was  with  him  equally  bound.  Mrs. 
F.  M.  Oompton  filed  a  plea  ot  coverture  and 
suretyship,— "that  at  the  time  of  the  execution 
of  the  instmmeats  sued  on,  she  was  a  married 
woman,  the  wife  of  D.  C.  Oompton,  and  thab 
the  only  consideration  for  the  execution  by  her 
of  said  instruments  was  to  secure  a  debt  con- 
tracted by  her  husband."  Under  the  statute. 
It  is  provided,  that  "the  wife  shall  not,  direct- 
ly or  indirectly,  become  the  surety  of  the  hus- 
band" (Code  1896,  {  2529  [2349]);  and  if  she 
signed  these  obligations  as  surety,  she  is  not 
bound  on  them.  If  she  signed  them,  together 
with  her  husband,  and  they  were  partners, 
she  is  bound.  Belser  t.  Banking  Co.,  105  Ala. 
514,  17  South.  40;  O'N^  v.  Brewing  Co.,  101 
Ala.  383,  389,  13  South.  576;  Lumber  Co.  v. 
Lewis,  94  Ala.  628,  10  South.  333;  Schlapbactc 
T.  Long.  90  Ala.  525,  8  South.  113. 

On  the  examination  of  Mrs.  Oompton  tat 
defendants,  she  was  requested  by  their  coun- 
sel, to  "state  whether  or  hot  she  signed  the 
notes  as  her  husband's  security."  The  plaln- 
titr  objected  on  the  groond  tliat  the  question 
called  for  a  conclusion  of  the  witness,  and  the 
objection  was  sustained.  In  this  the  court 
erred.  Whether  one  signed  a  note  as  surety 
or  not,— especially  when  the  fact  of  suietyediip 
does  not  appear  on  the  face  of  the  obllgatl<»i,— 
is  a  fact  which  may  be  shown  by  extrinsic 
parol  proof.  Bruce  v.  Edwards,  1  Stew.  (Ala.) 
11;  Bank  t.  James,  9  Ala.  949;  Summerhlll  v. 
Tapp,  52  Ala.  227;  Howie  v.  Edwards,  113 
Ala.  187,  20  South.  956;  1  Brandt,  Sur.  {  29. 
And  It  has  been  held,  when  a  promissory  note 
la  held  by  the  payee,  and  It  does  not  on  Its 
face  show  the  fact  of  suretyship,  but  it  is 
proved  that  one  (rf  the  makers  was  only  a 
surety,  that  it  will  be  presumed  the  creditors 
knew  of  the  suretyship.  Ward  v.  Stout,  32  111. 
399;  Oumminga  v.  Little,  45  Me.  183;  1 
Brandt,  Sur.  (  33.  We  need  not  for  the  pur- 
poses of  this  case,  commit  oursdves  to  this 
last  proposition,  but  simply  hold,  that  under 
the  facts  of  this  case,  Mrs.  Ctompton  should 
taa-ve  been  allowed  to  prove  that  she  was  a 
mere  surety  on  the  notes.  She  and  her  hus- 
band both  swore  that  they  were  not,  and  had 
oerve:  been,  partners. 

2.  The  plaintiff's  proof  tending  to  show  that 
fbere  was  a  partnership  between  the  said  par- 
ties, was  In  substance,  that  D.  OL  Oompton, 
tbe  husband,  had  been  procuring  advances 
from  plaintiff  for  a  long  time  and  he  refused 
to  moke  further  advances  to  him,  and  just 
prior  to  the  time  of  advancing  to  the  defend- 
ants Jointly,  D.  C  Oompton  came  to  him  for 


further  advanoes^  and  he  decflned  to  furnish 
them,  and  Oompton  stated  to  him  that  he  and 
his  wife  were  going  to  farm  Jointly,  and  they 
would  execute  joint  mortgage;  that  subse- 
quently, when  the  notes  and  mortgages  were 
executed,  both  defendants  being  present,  be 
stated  to  Mrs.  Compton  what  had  passed  be- 
tween him  and  her  husband,  and  that  he,  the 
plaintiff,  would  not  advance  further  unless 
they  executed  Joint  notes  and  mortgages  to  se- 
cure the  same.  Whereupon  they  signed  the 
notes  sued  on  and  mortgages  on  personal  prop- 
erty to  secure  them.  Two  of  the  three  notes 
sued  on  were  dated  AprU  27,  1894,  and  the 
other,  June  20,  1895.  It  was  shown,  that  un- 
til the  lattei  part  of  that  year,  1895,  the  ac- 
count for  advances  had  been  kept  on  the  books 
of  plaintiff  against  D.  C  Compton  alone,  when 
Xdaintlff  added  to  his  name  the  words,  "and 
Wife,"  so  as  to  make  the  caption  of  the  ac- 
count to  appear  as  charged  against  "D.  O. 
Compton  and  Wife,"  and  that  he  did  not  know 
why  be  had  made  this  change,  but  it  was  prob- 
ably done  upon  the  advice  of  an  attorney. 
The  mortgages  executed  to  secure  the  notes 
bore  the  same  date  of  the  notes,  and  purport 
to  have  been  made  for  advances  In  necessary 
provisions  for  the  mortgagors  and  children, 
and  for  mules,  etc.,  obtained  bona  fide  for  thJe 
purpose  of  making  a  crop.  They  were  made 
in  the  Joint  names  of  the  defendants,  signed 
by  them  respectively,  do  not  on  their  face  In- 
dicate that  they  were  made  by  a  partnership, 
and  were  Introduced  without  objection. 

3.  There  was  no  error  in  charge  1  requested 
by  defendants  and  refused.  The  defendants 
were  sued  as  individuals,  but  It  was  on  proof 
of  the  fact  of  partnership  that  plaintiff  relied 
for  recovery  against  the  defendant  Mrs.  CJomp- 
ton.  There  was  proof  on  the  part  of  plaintiff 
that  there  was,  and  on  the  part  of  the  defend- 
ants that  there  was  not,  a  partnership,  and 
the  real  Issue  on  which  plaintiff  relied  for  re- 
covery against  Mrs.  Compton  was  the  exist- 
ence vei  non  of  a  partDershlp  between  her  hus- 
band and  herself,  and  that  the  notes  sued  on 
were  executed  by  the  partnership.  The  first 
part  of  said  charge  contains  an  unditpnted 
proposition  of  law,  as  introductory  to  the  real 
instruction  contained  in  the  charge,  rlz.  that 
unless  the  Jury  believed  that  a  partnership 
existed  between  defendants,  the  verdict  should 
be  In  favor  of  Mrs.  Ciompton. 

The  mortgages  were  written  bistniments, 
which,  on  their  face,  it  was  the  province  of 
the  court  to  construe.  The  second  cliarge  was 
no  more  than  a  request  that  the  court  should 
charge,  that  these  mortgages,  of  themselves, 
did  not  show  a  partnersh^,  which  under  the 
aufliorlty  of  Levy  v.  Alexander,  95  Ala.  101, 
10  South.  894,  we  i^prehend  was  a  correct  ta- 
structlon.  It  is  not  subject,  as  contended  by 
appellee,  to  the  vice  of  singling  out  and  laying 
stress  cm  a  part  of  the  evidence,  without  refer- 
ence to  other  parts  of  it. 

We  scarcely  need  to  add  that  the  general 
charge,  Xo.  3,  was  pr<q>erly  refused. 

Reversed  and  remanded. 
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FUIiLnX)VB:  et  al.  t.  POLICE  JURY  OF 
BOSSIER  PARISH  et  aL    (No,  13,013.) 

(Supreme  C!onrt  of  Louisiana.    Feb.  20,  1899.) 

CONSTITDTIONAI.   IiAW  —  TAXATION  —  UONIOIPAI, 
CORPOKATIONB  AND  PABISBBS— BAILBOAD    AID — 

Pakish  Tax— Elections —St ATurn—TiTLa  of 
Act. 

1.  The  taxing  power  referred  to  in  article 
202  of  the  constitution  of  1879,  aa  to  be  exer- 
cised by  tiarishes  and  municipal  corporations 
under  legislative  authority,  but  solely  for 
"parish"  and  "mnnicinal"  purposes,  has  no  ref- 
erence to  the  apeciaf  taxes  authorized  to  be 
levied  in  aid  of  works  of  public  improvement 
and  railway  enterprises,  under  the  provisions  of 
article  242  of  the  constitution.  Taxes  of  that 
character  were  made  the  subject -of  separate 
consideration  by  the  framers  of  the  constitu- 
tion. They  were  affirmatively  taken  beyond 
and  withdrawn  from  witliin  the  scope  of  legis- 
lative, parish,  or  corporate  action,  by  article  242 
of  the  constitution,  and  made  to  be  governed 
and  dealt  with  as  independently  prodded  for 
therein. 

2.  A  tax  consented  to  under  the  provisions 
of  article  242  of  the  constitution  by  the  owners 
of  taxable  property  is  not  a  "parish"  tax,  and 
does  not  bind  the  parish  as  such,  but  is  levied 
upon  the  theory  of  local  and  special  benefits, 
under  the  actuiQ  or  presumed  direct,  individual 
consent  of  the  parties  concerned.  The  taxes 
collected,  though  In  the  custody  of  and  disburs- 
ed by  the  parish  authorities,  are  not  parish 
moneys. 

3.  The  parish  authorities,  in  ordering  the  elec- 
tions provided  for  in  Acts  No.  35  of  1886  and 
No.  163  of  1864,  announcing  the  results  there- 
of, and  levying  taxes  consented  to  at  such  elec- 
tions, do  not  act  as  representatives  of  the  re- 
spective parishes.  They  are  selected  merely 
as  ministerial,  public  agencies,  resorted  to  for 
the  purpose  of  ascertaining  and  making  ef- 
fective the  will  of  the  people  of  particular  lo- 
calities, in  respect  to  special  taxes  of  the  char- 
acter referred  to  in  article  242  of  the  constitu- 
tion. When  taxes  are  levied  under  such  elec- 
tions, the  taxing  power  is  exercised  by  the  own- 
ers of  the  property  to  be  taxed  under  the  con- 
stitutional authority  of  article  242  of  the  con- 
stitution, and  not  by  the  parishes  or  under  leg- 
islative authority. 

4.  A  tax  levied  by  the  parochial  authorities 
of  a  parish  upon  all  the  taxable  property  of 
one  of  the  wards  of  the  parish,  upon  the  peti- 
tion of  property  taxpayers  of  the  ward,  as  pro- 
vided for  in  Act  No.  153  of  1894,  is  legal  and 
constitutional. 

5.  Acts  No.  85  of  1886  and  No.  163  of  18»4 
are  not  unconstitutional,  as  not  fully  and  fairly 
expressing  their  objects  in  their  title.  The 
former  act  clearly  expresses  that  it  is  an  en- 
forcement of  the  provisions  of  article  242  of  the 
constitution  of  1879,  and  the  second  act, 
amendatory  of  the  first,  merely  widens  the  ex- 
tent of  the  enforcement. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish  of 
Bossier;  3.  T.  Watkins,  Judge. 

Action  by  J.  H.  FullUove  and  others  against 
the  police  Jury  ot  Bossier  parish  and  another. 
From  the  Judgment,  defendants  appealed.  Re- 
versed. 

The  plaintiffs  represented,  in  a  petition  filed 
by  them  In  the  district  court  for  Bossier  par- 
ish. In  November,  1886,  that  they  were  prop- 
er^ taxpayers  of  ward  1  of  said  parish;  that 
the  police  Jury  of  Bossier  parish,  at  its  ses- 
sion  of  the  11th  of  Angust,  1897,  ordered  a 
special  election,  to  be  held  In  said  ward  1, 


to  take  the  aenae  of  the  prc^wrty  tazpayers 
of  said  ward  in  regard  to  voting  a  special  tax 
of  five  mills  on  the  dollar  of  all  the  taxable 
property  In  said  ward,  and  fixing  a  term  of 
10  years,  beginning  with  the  1st  day  of  Janu- 
ary, 1808,  in  aid  of  the  Shreveport  &  Bed  Blv- 
er  Valley  Railroad  Company;  that  the  police 
Jury  acted  in  said  matter  by  virtue  of  the 
provisions  of  Act  No.  36  of  1886,  as  amended 
by  Act  No.  153  of  1894;  and  said  police  Jury 
acted  without  any  valid  authority  In  law, 
and  all  of  their  acta  In  reference  to  said 
qieclal  tax  were  onconstltutional,  noil,  and 
void,  and  without  effect  In  view  of  the 
premises,  alleging  that  they  had  property  In 
said  ward  subject  to  said  tax,  that  they  had 
a  common  Interest  In  having  the  said  tax 
declared  unconstltutlonAl,  and  that  their  in- 
terest in  the  same  exceeded  $2,000,  they  pray- 
ed that  the  parish  of  Bossier  and  the  Shreve- 
port &  Bed  Blver  Valley  Ballroad  Ciompany 
be  cited,  and  that  Act  No.  153  of  1894,  amend- 
ing Act  No.  36  of  1886,  be  declared  nnconstl- 
tutlon^,  nnll,  and  void;  that  all  acts  of  the 
police  Jury,  under  and  by  virtue  of  It,  in  so 
far  as  it  levied  a  tax  against  the  property 
of  petitioners,  be  decreed  to  be  null  and  void 
and  of  no  effect  The  police  Jury  answered, 
pleading,  first,  a  general  denial;  further  an- 
swering. It  averred  that  the  election  was  or- 
dered, and  was  held  and  carried  In  favor  of 
said  tax,  and  that  the  tax  of  five  mills  was 
levied  over  all  the  property  of  said  ward  No. 
1,  In  accordance  with  the  will  of  the  people,  and 
according  to  law,  for  10  years.  In  favor  of  the 
Shreveport  &  Red  River  Valley  Railroad  Com- 
pany. It  averred  that  the  acta  of  the  legis- 
lature mentioned  in  plaintiffs'  petition  wei;e 
constitutional,  and  all  of  Its  own  acts  legal. 
It  averred  that  It  was  only  a  nominal  party 
to  the  suit  and  prayed  to  be  dismissed,  with 
costs.  The  railroad  company  answered,  plead- 
ing, first,  the  general  issue.  It  pleaded  the 
prescription  of  three  months  against  the  plain- 
tiffs, and  averred  that  they  were  estopped 
from  bringing  the  suit,  as  they  had  participat- 
ed In  the  election.  It  averred  that,  daring  the 
year  1807,  the  police  Jnry  of  Bossier,  pursuant 
to  law,  and  after  more  than  one-third  of  the 
property  taxpayers  of  ward  1  of  said  parish 
had  petitioned  therefor,  and  after  a  legal  elec- 
tion, participated  In  by  the  property  taxpayers 
of  said  ward,  at  which  a  majority  In  number 
and  amount  voted  in  favor  thereof,  levied,  ac- 
cording to  law,  a  tax  on  said  property,  In 
ward  No.  1,  In  aid  of  respondent,  of  five  mills 
on  the  dollar  for  10  years,  beginning  with 
189S;  that  in  consideration  of  said  tax  or 
subsidy,  respondent  had  built  completed,  and 
was  then  operating  Its  said  railroad  through 
said  ward  1,  and  that  the  tax  collector  of  Bos- 
sier parish  was  then  collecting  said  tax,  to 
which  respondent  had  a  vested  right  It 
averred  that  the  acts  of  the  legislature  refer- 
red to  were  legal  and  constitutional,  and  were 
full  warrant  for  the  acts  of  the  police  Jury, 
and  that  all  the  police  jury's  acts  were  legal. 
Before  the  case  was  tried,  the  parties  to  the 
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BoIt  signed  an  agreement  and  statement  of 
facts,  by  which  it  was  admitted  that  the 
plaintiffs  voted  against  the  tax  as  alleged, 
that  their  Joint  Interest  exceeded  $2,000;  that 
the  railroad  had  been  built  as  alleged  in  the 
company's  answer;  that  all  the  proceedings 
of  the  police  Jury,  and  the  petition  of  property: 
holders,  and  Tote  and  proclamation,  and  levy 
of  tax  of  fiTe  mills  for  10  years,  were  in  due 
form,  and  regular;  that  the  only  contest  be- 
tween plaintlffB  and  defendants  was  the  con- 
stitutlonaUty  and  legality  vel  non  of  Act  No. 
36  of  1886  of  the  general  assembly  of  Lou- 
isiana, as  amended  by  Act  No.  163  of  1884, 
and  the  constitutionality  vel  non  of  said  leg- 
islation, and  the  legal  questions  raised  by 
pleas.  Citation  In  the  case  was  served  on  the 
police  Jory  on  November  11,  1888,  and  upon 
the  railway  company  on  November  14,  1^98. 
The  court  rendered  Judgment  in  favor  of  plaln- 
HBb,  and  against  defendants,  decreeing  that 
Act  No.  153  of  18M,  and  the  act  of  the  police 
Jury  of  Bossier  theremider.  In  so  far  as  it 
levied  a  tax  against  the  property  of  the  peti- 
tioners, were  unconstitutional,  null,  and  void, 
and  of  no  effect    Defendants  appealed. 

Act  No.  8S  of  1886,  referred  to  in  the  plead- 
ings, is  entitled  "An  act  to  prescribe  the  man- 
ner in  which  special  elections  shall  be  held  in 
the  parishes^  dti^  and  incorporated  towns  of 
this  state,  for  the  purpose  of  levytng  special 
taxes  In  aid  of  railway  enterprises,  and  pro- 
viding for  their  enforcement  and  collection, 
and  to  carry  into  effect  article  2i2  of  the  con- 
stitution of  1878." 

Act  No.  153  of  1881,  to  which  reference  is 
made  in  the  pleadings,  is  entitled:  "An  act 
to  amend  and  re-enact  sections  1,  4,  and  6  of 
Act  No.  36,  approved  June  28th,  1886y  en- 
titled 'An  act  to  prescribe  the  manner  In 
which  special  elections  shall  be  held  In  the 
parishes,  cities  and  incorporated  towns  of  this 
state,  for  the  purpose  of  levying  special  taxes 
In  aid  of  railway  enterprises,  and  providing 
for  their  enforcement  and  collection,  and  to 
carry  Into  effect  article  212  of  the  constitu- 
tion of  1878.'  "  The  body  of  the  act  reads  as 
follows: 

"Section  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  state  of  Liouisiana,  tliat  section 
1  of  Act  No.  35,  approved  June  28th,  1886,  be 
amended,  and  le-enacted,  to  read  as  follows: 
'Section  L  That,  whenever  one-tbted  of  the 
property  tax-payers  of  any  parish,  parish 
ward,  dty  or  incorporated  town,  in  this  state 
aball  petition  the  police  Jory  of  said  parish 
or  the  municipal  authorities  of  such  city  or 
Incorporated  town,  to  levy  a  special  tax  in 
aid  of  any  railway  company  or  corporation 
organised  under  the  laws  of  this  state,  the 
said  police  Jury,  municipal  or  town  authorities 
flbaU  order  a  special  election  for  that  pur- 
pose, and  submit  to  the  property  tax-payers 
of  such  parish,  parish  ward,  city  or  lncori;)o- 
raited  town,  th^  rate  of  taxation  and  the  par- 
pose  for  which  it  is  faitended:  provided,  that 
said  election  be  held  under  the  general  election 
lafvs  of  this  state,  at  that  time  in  force  and  at 


the  polling  places  at  which  the  last  preceding 
general  election  was  held,  and  not  sooner  tlian 
thirty  days  after  the  official  publication  of  the 
petition  and  the  ordinance  requiring  the  elec- 
tion; both  of  which  shall  be  made  in  the 
same  maimer  as  provided  by  law  for  Judicial 
advertisements.' 

"Sec  2.  Be  it  further  oiacted,  etc  that  sec- 
tion 4  of  Act  35,  ^proved  June  28th,  1886, 
be  amended  and  re-enacted,  to  read  as  fol- 
lows: 'Sec.  4.  That  If  a  majority  In  number 
and  in  value  of  the  property  tax-payers  of 
such  pariah,  parish  ward,  city  or  incorporated 
town  shall  vote  In  favor  of  such  levy  of  said 
special  tax,  then  the  police  Jury,  for  and  on 
behalf  of  such  parish  or  ward  thereof  or  the 
municipal  authorities  for  and  on  behalf  of 
such  city,  or  incorporated  town,  shall  hume- 
dlately  pass  an  ordinance  levying  such  tax 
for  such  time,  as  may  have  been  specified 
in  the  petition,  and  shall  designate  the  year 
In  which  such  taxes  shall  be  first  levied  and 
collected.' 

"Sec.  3.  Be  it  further  oiacted,  etc,  that 
section  6  of  Act  85,  approved  June  28th,  1886, 
be  amended  and  re-enacted  to  read  as  follows: 
'Sec  6.  That  the  police  jury  of  any  parish  or 
the  mnnidpal  anthorlties  of  any  city  or  in- 
corporated town,  shall,  when  the  vote  is  in  fa- 
vor of  the  levy  of  such  taxes,  levy  and  collect 
annually  in  addition  to  other  taxes,  a  tax 
upon  all  taxable  property,  within  such  par- 
ish, parl^  ward,  city,  or  Incorporated  town, 
sufficient  to  pay  the  amount  specified  to  be 
paid  in  such  petition;  and  such  police  Jury 
and  municipal  authorities  shall  have  the  same 
power  to  enforce  and  collect  any  special  tax 
that  may  be  authorized  by  such  election,  as 
Is,  or  may  be  conferred  by  law  upon  them  for 
the  collection  of  other  taxes;  which  taxes  so 
collected  shall  from  time  to  time,  as  the  same 
are  collected,  be  paid  to  the  railway  company 
or  corporation  named  in  such  petition,  or  to 
any  person,  partnership,  or  other  company  or 
corporation  to  which  the  same  may  have  been 
assigned.' " 

Leonard  &  Randolph  and  John  D.  Wilkin- 
son, for  appellant  railway.  A.  J.  MurS,  for 
appellant  parish.  Wise  &  Hemdon  and  Solo- 
mon Wolff,  for  appellees. 

NIGHOLLS,  O.  J.  (after  stating  the  facts). 
A  comparison  of  Act  No.  35  of  1888  with  Act 
No.  153  of  1884  will  show  that  provision  is 
made  in  the  latter  for  the  submission  by  the 
parochial  authorities,  under  certahi  circum- 
stances, to  the  property  taxpayers  of  wards 
In  the  different  parishes,  through  elections  to 
be  ordered  by  police  Juries,  whether  or  not  a 
siMclal  tax  should  be  levied  on  the  taxable 
property  in  said  wards  in  aid  of  railway  enter- 
prises, for  the  canvassing  and  announcement 
by  them  of  the  result  of  said  election,  and  for 
the  levying  by  them  (In  the  event  that  said 
tax  should  have  been  consented  to)  of  the  tax 
voted;  for  whereas  Act  No.  153  of  1884  pro- 
vided simply  for  such  elections  being  held  In 
parishes,  cities,  and  incorporated  towns,  and 
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did  not  Indnde  wards.  The  plaintiffs  In  this 
suit  attack  the  proceedings  of  the  police  Jury 
of  the  parish  of  Bossier,  as  being  Illegal  and 
unconstitutional  from  beginning  to  end.  As- 
suming that  the  source  of  the  power  of  the 
parish  of  Bossier  to  act  In  this  matter  rests 
upon  the  Act  of  1894,  they  contend  the  legis- 
lature of  the  state  was  without  authority  itself 
to  confer  such  a  power  upon  the  parochial 
authorities.  They  maintain  that  "statute" 
authority  to  parishes  to  levy  taxes  la  limited 
by  article  202  of  the  constitution  to  taxation 
for  "parish"  purposes;  and  they  assert  that  & 
tax  levied  In  aid  of  a  ralhroad  enterprise  Is  not 
a  tax  for  a  "parish  purpose."  Their  poslticm 
Is  that  the  authority  of  the  parochial  authori- 
ties in  respect  to  a  tax  to  be  levied  In  aid  of  a 
railroad  rests  exclusively  upon  the  provisions 
of  article  242  of  the  constitution  Itself,  and 
that  that  article  conferred  power  and  author- 
ity upon  the  police  juries  to  deal  with  parishes 
In  their  entirety  as  single  units,  and  not  with 
wards  which  are  subordinate  local  subdivi- 
sions of  parishes. 

Article  202  of  the  constitution  of  1879  de- 
clares that  "the  taxing  power  may  be  exer- 
cised by  the  general  assembly  for  state  piu:- 
poses,  and  by  parishes  and  municipal  corpora- 
tions under  authority  granted  to  them  by  the 
general  assembly  for  parish  and  municipal 
purposes";  and  article  209,  that  "no  parish 
or  municipal  tax  for  aU  purposes  whatsoever 
shall  exceed  ten  mills  on  the  dollar  of  valua- 
tion: provided,  that  for  the  purpose  of  erect- 
ing and  constructing  public  buildings,  bridges 
and  works  of  public  Improvement  In  parishes 
and  municipalities,  the  rate  of  taxation  herein 
limited  may  be  Increased,  when  the  rate  of 
such  Increase,  and  the  pui^ose  for  which  It 
was  intended  shall  have  been  submitted  to  a 
vote  of  the  property  tax-payers  of  such  parish 
or  municipality  entitled  to  a  vote  under  the 
election  laws  of  the  state,  and  majority  of 
same  voting  at  such  election  shall  have  voted 
thereon."  These  two  articles  of  the  constitu- 
tion are  fotmd  in  that  instrument,  under  the 
beading  of  "Revenue  and  Taxation."  Article 
242  of  the  constitution  of  1879,  as  amended, 
reads  as  follows:  "The  general  assembly 
shall  have  power  to  «iact  general  laws  author- 
izing the  parochial  or  municipal  authorities  of 
the  state,  under  certain  circumstances  by  a 
vote  of  a  majority  of  the  tax-payers  in  num- 
ber and  amount,  voting  at  the  election  to  levy 
special  taxes  In  aid  of  public  Improvements 
or  railway  enterprises:  provided,  such  tax 
Shan  not  exceed  the  rate  of  five  mills  per  an- 
num nor  extend  for  a  longer  period  than  ten 
years."  This  article  Is  found  In  the  consti- 
tution, under  the  heading  of  "Corporations  and 
Corporate  Rights." 

It  may  be  conceded  that  the  right  of  the 
general  assembly  to  authorize  "parishes"  and 
"municipal  corporations"  to  exercise  the  "tax- 
log  power,"  and  the  right  of  the  parishes  and 
municipal  corporations  to  exercise  such  power 
by  virtue  of  legislative  grant,  is  limited  to 
taxation  for  "parish  and  municipal  purposes," 


and  that  any  attempt  to  pass  beyond  the  lim- 
ited object  declared  would  be  ultra  vires  and 
unconstitutional;  but    the    question    Is:    Do 
parochial  authorities  act  as  representatives  of 
their  respective  "parishes,"  when,  under  leg- 
islative provisions,  they  submit  to  a  vote  of 
the  property  taxpayers,  either  of  tlie  entire 
parish,  or  of  a  defined  subdivision  thereof,  the 
question  as  to  whether  they  shall  be  spjclally 
taxed  In  aid  of  a  railway  enterprise?    Is  sucb 
action  and  that  which  may  incidentally  and 
consequentially  flow  out  of  It  "corporate"  ac- 
tion of  the  parish  as  a  political  body,  and  is  a 
tax  consented  to  at  such  an  election  a  "parlsli 
tax"?    An  examination  of  the  language  of  ar- 
ticle 202  will  show   that  the  taxati(»i  therein 
referred  to  Is  taxation  by  the  "parishes."    The 
"parochial  authorities"  are  not  mentioned.     It 
Is  only  In  so  far  as  they  are  called  on  to  act  as 
representatives  of  the'  parishes.  In  respect  to 
matters  binding  the  corporation,  and  as  to 
which  they  may,  in  one  sense,  be  said  to  be 
the  pariah  itself,  that  they  become  connected 
with  the  subject-matter  therein  referred  to. 
Article  242  of  the  constitution,  on  the  other 
hand,  does  not  mention  the  "parishes"  them- 
selves, but  does  mention  the  "parochial  author- 
ities," and  constitutes  them  public  ministerial 
agencies,  "to  levy  special  taxes  In  aid  of  public 
Improvements  or  railway   enterprises,   when 
consent  to  such  taxes  within  the  limitations 
fixed  has  been  given  as  directed  by  that  arti- 
cle by  the  owners  of  the  property  to  be  sub- 
jected to  the  tax.    The  designation  of  the  pa- 
rochial authorities  as  the  public  agency  resort- 
ed to  for  the  purpose  of  ascertaining  and  mak- 
ing effective  the  will  of  the  people  of  a  par^ 
tlcular  locality  in  respect  to  special  taxes  of 
the  character  referred  to  is  simply  as  a  matter 
of  convenience.    A  special  person  or  ofllcer  or 
board  might  have  been  charged  with  the  per- 
formance of  these  duties.    The   purpose  of 
such  taxes  is  not  in  aid  of  matters  falling  gen- 
erally and  properly  under  the  control  of  and 
within  the  scope  of  the  legislative  action  of  the 
parochial  authorities,  as  representing  parishes, 
but  partially  withdrawn  from  such  control  by 
force  of  affirmative  limitations  (subject  to  be 
reinstated  to  a  certain  extent  by  a  vote  of  the 
people  of  the  parish);   but  it  Is  In  aid  of  mat- 
ters outside  of,  and  never  brought  at  all  with- 
in the  range  of,  legislative  corporate  action.    A 
tax  consented  to  under  the  provisions  of  arti- 
cle 242  of  the  constitution  by  the  owners  of 
taxable  property  is  not  a  "parish"  tax,  and 
does  not  bind  the  parish  as  such,  but  Is  levied 
upon  the  theory  of  local  and  special  benefits 
received  under  the  actual  or  presumed  direct, 
individual  consent  of  the  parties  concerned. 
The  taxes  collected,  though  In  the  custody  of 
and  disbursed  by  the  parish  authorities,  ar« 
not  parish  moneys.    We  are  of  the  opinion 
that  the  taxing  power  referred  to  In  artlde 
242  of  the  constitution  as  to  be  exercised  by 
"parishes"  and  "municipal  corporations"  under 
legislative  auihonty,  out  soleiy  for  "parish" 
and  "municipal  purposes,"  has  no  reference  to 
the  special  taxes  authorized  to  be  levied  In  aid 


Digitized  by 


Google 


lA.) 


PULLILOVE  y.  POLICE  JUBT. 


805 


of  works  of  pnbllc  Improvement  and  railway 
enterprises,  nnder  the  provisions  of  article  242 
of  tbe  constitution;  that  taxes  of  tbat  char- 
acter are  made  the  subject  of  separate  consid- 
eration by  the  framers  of  the  constitution; 
that  they  are  afflrmatlrely  taken  beyond  and 
withdrawn  from  within  the  scope  of  legisla- 
tive parish  corporate  action  by  article  242  of 
the  constitution,  and  are  made  to  be  governed 
and  dealt  with  as  Independently  provided  for 
therein. 

Plaintiffs  argue  that  article  242  of  the  con- 
•tltution  per  se  goes  no  further  in  the  way  of 
granting  authority  to  parochial  authorities  to 
levy  taxes  in  aid  of  railway  enterprises,  un- 
der a  vote  of  the  people,  than  to  authorize 
them  to  do  so  upon  a  vote  of  the  owners  of 
property  throoghout  the  entire  ]>arlsh  con- 
senting to  a  tax  upon  all  the  taxable  prop- 
erty in  the  parish;  that  it  would  be  essential- 
ly necessary  for  a  legislative  act  supplemen- 
tary to  article  242  of  the  constitution  to  be 
enacted  to  anthorlze  "ward"  taxation,  and 
bring  it  under  the  duties  and  control  of  the 
parish  authorities;  that  this  legrislative  act 
would  therefore  be,  In  reality,  the  source  of 
the  power  of  such  taxation,  and  of  the  duty 
of  the  parochial  authorities  in  regard  there- 
to, and  that  this  added  power  It  was  beyond 
the  legislature  to  give.  We  do  not  give  to  arti- 
cle 242  of  the  constitution  the  limited  scope 
that  plaintiffs  contend  for.  The  article  fixes 
a  limit  to  the  rate  of  taxation,  fixes  the 
length  of  time  during  which  the  tax  should 
be  levied,  and  the  character  and  the  number 
of  the  voters  who  shall  determine  whether 
the  tax  shall  be  levied  or  not;  but  it  is  sig- 
nificantly silent  as  to  the  extent  of  the  terri- 
tory in  which  the  property  is  to  be  taxed,  and 
it  nowhere  declares  that  the  property  tax 
holders  who  shall  vote  at  the  special  Sections 
authorized  to  be  held  shall  be  the  property 
tax  owners  of  the  entire  parish.  The  word- 
ing of  the  article  on  this  latter  point,  as  well 
as  to  the  territory  in  which  the  tax  is  to  be 
levied,  seems  to  have  been  designedly  left  un- 
certain, to  be  fixed  by  the  power  either  given 
to  or  left  with  the  general  assembly  to  deter- 
mine the  "certain  circumstances"  under 
'Which  those  special  elections  should  be  held, 
and  regulate  and  define  the  duty  cast  upon 
the  parochial  authorities  of  ordering  the 
same,  announcing  their  result,  and  levying 
tbe  special  taxes  voted  for.  There  was  not 
an  absence  of  power  In  the  people  in  the 
'^ards  In  the  different  parishes,  prior  to  the 
passage  of  Act  No.  163  of  1894,  to  have  the 
property  therein  taxed  in  the  aid  of  railway 
enterprises,  under  elections  authorized  to  be 
held  by  article  242  of  the  constitution;  but  the 
provisions  of  that  article  were  not  in  all  re- 
spects self-operative.  The  people  of  the  dif- 
ferent wards  had,  prior  to  the  enactment  of 
tbe  act  of  1894,  the  same  powers  which  they 
liave  now;  bnt  they  were  latent,  requiring 
legislative  action  to  enable  them  to  be  called 
into  action.  The  legislature  was  not  called 
upon  to  grant  powers,  but  to  direct  and  regu- 
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late  the  "certain  circumstances"  nnder  which 
they  should  be  called  into  action,  the  manner 
of  their  exercise,  the  time,  place,  and  Instru- 
mentalities necessary  for  holding  the  elections 
contemplated.  Plaintiffs  are  in  error  in  re- 
ferring to  Act  163  of  1894  as  the  source  of  a 
power  of  ward  taxation  to  be  exercised  either 
by  the  "parishes"  or  by  "the  parochial  au- 
thorities" for  special  taxes  in  aid  of  railway 
enterprises.  That  statute  is  simply  a  gen- 
eral statute,  making  effective  powers  already 
granted  or  reserved  to  the  people  of  different 
localities,  and  imposing  dnties  upon  parochial 
authorities,  nnder  article  242  of  the  constitu- 
tion. State  V.  Caffery,  49  La.  Ann.  1748,  22 
South.  766,  1008.  The  "taxing  power"  itself 
Is  exercised  by  the  owners  of  the  property 
to  be  taxed,  and  neither  by  the  "parochial 
authorities"  nor  by  the  "parishes." 

When  this  question  was  presented  to  us,  we 
were  considerably  Impressed  at  first  by  diffi- 
culties and  complications  which  suggested 
themselves  to  us  as  likely  to  arise  in  the  en- 
forcement of  article  242  of  the  constitution,. 
in  the  event  the  property  owners  of  a  par- 
ticular ward  of  a  parish  should  have  exer- 
cised the  right  of  taxing  their  property  to  the 
full  permitted  limit  of  five  mills,  and  the  peo- 
ple of  the  entire  parish  or  of  tbe  remaining 
wards  should  thereafter  seek  to  have  other 
special  taxes  levied  under  the  same  article. 
Reflection  recalled  to  us  that,  while 'considera- 
tion of  tbe  difficulties  which  might  arise  in 
the  enforcement  of  a  law  might  be  proper  in 
attempting  to  reach  conclustons  as  to  tbe  in- 
tent of  the  lawmaker,  It  would  not  be  so  for 
the  purpose  of  testing  the  constitutionality  of 
the  law  itself.  That  consideration  of  the  diffi- 
culties which  may  be  encountered  in  the  en- 
forcement of  a  law  under  a  certain  construc- 
tion of  its  provisions  does  not  always  Justify 
a  conclusion  adverse  to  the  legislature  having 
had  an  Intention  in  enacting  it,  which  would 
lead  to  such  results,  is  Illustrated  by  tbe  ex- 
isting situation  in  respect  to  the  very  matter 
we  are  now  discussing.  The  convention  of 
1898,  with  the  evident  Intention  of  placing 
this  matter  beyond  the  pale  of  controversy. 
Intentionally  Inserted  in  article  270  of  tbe 
constitution  of  that  year  (the  article  which 
replaced  article  242  of  the  constitution  of 
1870)'  the  word  "wards,"  leaving  untouched 
a  limit  of  flve  mills  as  the  extent  of  the  pow- 
er of  taxation.  It  has  thus  deliberately  pla- 
ced matters  in  a  situation  from  which  the 
difficulties  and  complications  to  which  we 
have  alluded  must  inevitably  arise,  and  be 
forced  upon  us  for  decision.  Besides  this. 
Instances  are  not  wanting  where  municipal 
corporations,  with  limited  powers  of  general 
taxation,  have  been  sustained  and  Justified  In 
Independently  levying  special  taxes  In  par- 
ticular localities,  by  reason  of  special  bene- 
fits, under  statutes  authorizing  them  to  do 
so  upon  tbe  petition  of  a  specified  number  or 
proportion  of  the  inhabitants  of  those  locali- 
ties. 

It  is  contended  that  Act  No.  35  of  1886  is 
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unconstitutional.  In  not  conlplylng  in  Its  title 
with  arUcIe  29  of  the  constitution  of  1879, 
by  expressing  fully  and  fairly  the  object  of 
the  act  The  constitutionality  of  the  original 
act  was  not  contested  in  the  court  below. 
Plaintiffs  questioned  the  constitutionality  of 
that  act  as  amended;  in  other  words,  the 
constitutionality  of  the  amending  act  Strict- 
ly speaking,  we  would  be  called  on  to  con- 
sider only  the  questions  raised  by  plaintiffs' 
pleadings.  Being  of  the  opinion,  however, 
that  Act  No.  35  of  1886  is  constituUonal,  we 
have  no  objection  to  so  declaring.  That  act 
was  clearly  in  enforcement  of,  and  to  make 
(9>eratlve,  article  242  of  the  constitution  of 
1879.  Act  No.  153  of  1894  merely  widens  the 
range  of  this  enforcement  Under  the  view 
we  have  taken  of  the  original  act,  and  of  the 
article  of  the  constitution  itself,  the  attack 
upon  the  amending  act  is  not  well  founded. 
For  the  reasons  herein  assigned,  it  is  or- 
dered, adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be,  and  the  same  is  here- 
by, annulled,  avoided,  and  reversed,  and 
I^alntiffs'  demand  be,  and  the  same  Is  hereby, 
rejected,  at  their  cost  In  both  courts. 


(51  La.  Ann.  OS) 

DUNNING  V.  WEST.    (No.  12,926.) 

(Supreme  Court  of  Louisiana.    Jan.  23,  1899.) 

Witnesses  '—Ck>HPi'n(NOT  of  Wifb  —  STATtrra  — 
TiMB  or  Taeino  Errscr. 

1.  All  persons  not  expressly  disqualified  may 
testify.  Effect  may  be  given  to  a  statute  re- 
pealing a  disqualifying  statute.  Immediately 
after  ft  becomes  a  law. 

2.  When  the  law  abolishing  the  disqualifica- 
tion of  certain  witnesses  was  enacted  (Acts 
1898,  No.  190),  it  went  into  effect,  and  applied 
to  pending  cases.    1  Hen.  Dig.  p.  789,  §  5. 

3.  Justice  between  the  parties  demands  that 
the  case  be  remanded. 

(SyUabuB  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Action  by  W.  Y.  Dunning  against  Walter 
O.  West  Judgment  for  defendant  Plaintiff 
appeals.    Reversed. 

D.  M.  Sholars  (Benjamhi  Rice  Forman,  of 
counsel),  for  appellant  Horace  E.  Upton  and 
Robert  J.  Malouey,  for  appellee. 

BBBAUX,  3.  Plaintiff  sued  the  defendant 
for  damages  In  the  sum  of  $25,000,  caused  by 
the  negligence  and  want  of  skill  of  defend- 
ant's employe,  who,  as  a  dentist,  extracted 
two  teeth  of  plaintiirs  wife.  PlaintifTs  peti- 
tion sets  forth  that  on  calling  at  defendant's 
office;  she  was  received  by  him.  She  com- 
plained of  an  aching  tooth.  The  defendant 
without  having  examined  her  teeth,  placed  her 
under  the  care  of  an  assistant  Thereupon,  he 
(plaintiff)  avers,  the  assistant  without  any  ex- 
amination or  diagnosis  to  make  certain  that 
the  pulling  of  a  tooth  was  necessary,  extracted 
two  of  the  teeth  of  her  lower  jaw.  It  was 
charged  that  It  was  willful  negligence  and  mal- 
practice; that  the  pulling  of  her  teeth  was  un- 


necessary, and  that  they  were  pulled  Is  an 
awkward  and  unskillful  manner;  that  a  few 
minutes  after,  t>elleving  her  jawbone  was  frac- 
tiured,  she  returned  to  his  office,  and  earnestly 
complained  of  her  affliction,  but  that  the  as- 
sistant to  whom  she  complained  assured  her 
that  she  was  mistaken;  that  from  the  time  the 
teeth  were  extracted  she  suffered  pain  In  the 
bone  from  wtUch  the  teeth  had  been  extracted, 
and.  12  days  after  the  piece  of  the  Jawbone 
had  been  detached  In  extracting  the  teeth, 
splcula  worked  through  her  gums,  and  were 
taken  from  her  month  by  her;  that  this  de- 
tached bone  In  the  gums,  which  defendant's 
assistant  had  failed  to  take  out  caused  in- 
flammation of  the  periosteum,  which  inflam- 
mation extended  to  the  remaining  teeth  of  the 
lower  jaw;  that  other  teeth  were  extracted, 
under  the  advice  of  a  skillful  dentist  and  phy- 
sicians, vTlthout  affording  her  any  relief.  It 
is  contended  by  plaintiff  that  the  Injury  was 
occasioned  by  the  unaklllfulness  of  defendant's 
assistant,  which  he  alleges  resulted  in  necrosis 
or  decay  of  the  lower  jaw,  for  which  she  had 
to  undergo  a  most  painful  operation,  which  re- 
sulted, he  avers,  in  disclosing,  not  only  perios- 
titis, but  also  the  presence  of  a  lower  portion 
of  tJie  detached  jawbone,  brought  about  by 
the  unskillful  extraction  of  a  tooth;  that  a 
piece  of  the  jawl>one  bad  to  be  removed,  and 
tliat  It  broke  near  the  center,  and  to  preserve 
its  continuity  the  ends  were  tied  with  sliver 
wire,  and  the  pain  and  suffering  have  under- 
mined her  health;  and  be  avers  she  is  a  phys- 
ical wreck,  and  has  a  permanent  scar  on  her 
face.  The  testimony  elicited  on  the  {tart  of 
the  defense  shows  that  she  was  riding  a  bicycle 
on  St  Charles  street  about  t^o  weeks  later, 
and  that  a  piece  of  tooth,  or  splcula  of  the 
bone,  came  out  of  her  gum.  Two  weeks  after 
this  first  ride,  she  fell  from  her  bicycle  while 
again  riding.  The  defendant  pleaded  a  gen- 
eral denial. 

The  evidence  shows  that  previous  to  the 
lOtb  of  October,  1888,  Mrs.  Dunnlng's  health 
was  very  good,  and  that  she  has  never  been 
in  a  healthy  condition  since,  and  still  suffers. 
The  physicians  found,  a  short  time  after  the 
teeth  had  been  extracted,  that  she  was  suffer- 
ing from  disease  of  the  jawbone,  shown  by  the 
signs  of  inflammatory  disturbance  about  the 
Jaw.  One  of  the  witnesses,  who  had  been 
the  physician  of  plaintiff's  wlf^  testified  that 
he  found  no  other  cause  for  the  trouble,  ex- 
cept the  extraction  of  the  teeth,  and  added 
that  be  did  not  know  whether  they  were  polled 
nnsklllfully  or  skillfully;  and  another  of  plain- 
tiff's witnesses  (a  physician,  also)  testified  tliat 
it  was  a  iwsslblllty  that  her  Illness  was  ex- 
clusively the  result  of  unskillful  extraction  of 
the  teeth.  The  defendant  also  examined  wit- 
nesses, among  them  a  well-Imown  dentist  with 
an  experience  of  60  years,  who  said  that  all 
dentists  who  extract  many  teeth  know  that  it 
sometimes  happens  that  in  extracting  a  tooth, 
a  portion  of  the  alveolar  process  is  broken,  es- 
pecially in  pulling,  that  a  little  fracture  Is  or 
DO  Importance;  that  It  la  a  common  occurrence; 
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that  It  woold  be  Impossible  for  a  physician, 
even  a  dentist,  to  tell,  three  or  four  montba 
after  teeth  had  been  extracted,  whether  they 
have  been  skillfully  or  Improperly  extracted; 
that  under  ordinary  conditions  a  skillful  den- 
tist will  not  fractme  the  Jawbone  in  pulling  a 
tooth,  with  the  exception  of  possibly  a  small 
fractore  of  the  socket  or  alveolus  at  the  cnrrl- 
cal  part  of  the  tooth;  that,  if  such  an  accident 
should  happen  as  the  breaking  off  of  a  part  of 
the  Jawbone,  ordinary  pmdence  would  sug- 
gest that  the  bone  should  be  Immediately  re- 
moved, but  that  he  bad  never  heard  of  any 
dentist  breaking  a  Jawbone  In  extracting  an 
Inferior  bicuspid.  The  two  lower  bicuspids 
were  the  teeth  extracted.  In  answer  to  a  ques- 
tion, this  witness  testified  that.  If  the  lower 
bicuspids  bad  been  extracted  with  the  roots 
attached,  it  would  be  very  good  evidence  of  a 
careful  and  skiUfDl  extraction  of  those  teeth. 
Another  dentist,  an  exi>ert  witness,  testified 
that  it  Is  Impossible,  almost,  to  extract  a  tooth 
without  some  slight  fracture  of  the  alveolar 
process.  He  expressed  the  opinion  that,  even 
sometimes  after  teeth  have  been  extracted.  It 
is  possiUe  to  tell  whether  they  have  been 
properly  or  Improperly  extracted.  The  dentist 
by  whom  the  teeth  were  extracted,  and  the  de- 
fendant, both  testified,  denying  the  charge 
brought  by  plaintiff.  The  former  was  a  grad- 
uate of  a  dental  college.  He  Is  a  dentist  since 
1890,  and  has  pulled  many  teeth  as  an  employ^ 
of  the  defendant,  and  prior  to  his  employment 
by  him  he  was  engaged  In  work  of  that  pro- 
fession. In  matter  of  the  facts,  we  note  that 
tbe  teeth  were  pulled  out  October  16,  1896. 
Some  10  or  15  days  after,  she  called  on  another 
dentist,  and  had  teeth  extracted.  She  consult- 
ed her  physician  on  the  Ist  of  November,  1896. 
She  consulted  a  specialist  first  in  the  latter 
part  of  October,  and  again  in  January  follow- 
ing. About  the  9th  of  February,  1897,  a  sins 
gical  operation  was  performed.  The  district 
court  rejected  plaintiff's  demand.  From  tbe 
judgment  the  plaintiff  prosecutes  the  appeal 

The  first  objection  now  before  us  for  deter- 
mination comes  on  a  bill  of  exceptions  to  the 
court's  ruling  excluding  tbe  evidence  of  Mrs. 
Dunning  for  tbe  reason  that  the  suit  was 
brought  In  the  name  of  the  husband  alone, 
and  that.  If  any  damages  should  be  recovered, 
tbey  would  fall  into  the  community.  The  bill 
sets  forth  that  the  witness  was  offered  to 
prove  her  agency;  that  she  made  the  contract, 
as  the  representative  of  her  husband,  for  serv- 
ices to  herself  personally;  and  that,  she  being 
alone  cognizant  of  what  she  did  and  what  she 
suffered,  she  is  a  necessary  witness,  within  the 
mle  of  competency  of  witnesses  where  they  are 
tbe  only  persons  having  knowledge  of  the  fact. 
W^e  will  later  refer  to  the  grounds  of  the  bill 
of  exceptions  which  are  urged  by  plaintiff  in 
support  of  his  amplication  to  have  the  case 
remanded. 

On  the  Merits. 

The  testimony  shows  that  plaintiff's  wife, 
-who  was  suffering  with  toothache,  called  up- 
on defendant  to  extract  the  teeth.    Be  placed 


her  In  charge  of  his  assistant  The  latter  tes- 
tified that  he  made  the  usual  examination, 
and  found  the  teeth  that  he  afterwards  ex- 
tracted Inflamed.  He  also,  as  a  witness, 
stated  that  he  administered  an  anaesthetic, 
— L  B.  that  he  applied  nitrous  oxide  or  gas,— 
and  took  them  out  as  teeth  are  usually  ex- 
tracted; they  were  not  broken  In  extracting 
them;  no  accident  happened.  A  short  time 
(a  few  moments)  after  the  operation,  plain- 
tiff's wife  returned  to  defendant's  office,  and 
complained  to  the  assistant  by  whom  her 
teeth  had  been  extracted  of  a  piece  of  bone 
of  the  Jawbone,  or  of  the  tooth,  she  said  was 
left  in  her  mouth.  BUs  reply  was,  after  ex- 
amination, that  the  littie  bone  that  she  felt 
would  disappear.  She  subsequently  suffered 
great  pain,  from  which  she  sought  relief  by 
having  the  teeth  extracted,  but  this  did  not 
afford  relief.  The  dentist  who  pulled  her 
teeth,  after  the  two  bicnqiids  had  been  pulled, 
noticed  nothing  unusual  about  the  gums  of 
the  teeth  that  had  already  been  extracted. 
The  gum  was  healing.  The  oiterations  by 
the  physicians  revealed  that  there  was  en- 
largement of  the  Jaw,  in  all  probability  de- 
pending upon  a  necrosis  or  dead  portion  of 
the  Jaw.  At  this  point  we  conclude  that  Jus- 
tice demands  that  tbe  case  be  remanded  for 
a  new  trial.  Tbe  evidence,  in  our  view,  is 
not  absolutely  sufficient  to  do  Justice  between 
the  parties.  Although  the  testimony  before 
us  leaves  scarcely  a  doubt  upon  the  merits, 
yet  we  are  unwilling  to  deny  a  hearing  to 
witnesses  who  may,  under  the  present  law, 
be  heard.  We  have  not  found  it  possible  to 
concur  In  the  decree.  In  the  present  condition 
of  the  case.  It  is  doubtful  whether  we 
should  affirm  the  Judgment.  We  think,  un- 
der the  circumstances,  the  proper  course  Is  to 
remand  tbe  case.  It  may  be— indeed.  It  is— 
possible  that  the  result  will  be  the  same  as 
If  we  were  to  finally  decide  at  this  time;  yet. 
In  our  Judgment,  further  testimony  should  be 
heard.  The  admitted  testimony  will  remain 
as  admitted,  without  the  necessity  of  reoffer- 
ing  it,  so  that  only  new  evidence  need  be  of- 
fered. There  is  no  question  here  Of  a  new 
fact  or  of  newly-discovered  evidence,  ^e 
only  question  really  is  whether  the  law  enact- 
ed after  the  ruling  in  the  court  below  should 
be  considered  as  now  applying.  We  think  It 
doea  Apply.  The  law  is  entirely  remedial, 
and  affects  none  of  the  vested  rights  of  any 
one.  This  court  said  in  Baldwin  v.  Bennett, 
6  Rob.  (La.)  309:  "Under  the  constitutional 
provisions  relied  on,  no  acquired  rights  and 
pre-existing  contracts  can  be  affected  by  8ul>- 
sequent  legislation.  But  it  is  otherwise  with 
regard  to  remedies  and  forms  of  proceeding. 
Whatever  relates  to  the  manner  of  conduct- 
ing and  trying  a  suit  (litis  ordinatio)  is  al- 
ways within  tbe  control  of  the  legislature, 
who  can  at  any  time  make  any  change  or 
modification  they  may  think  conducive  to  the 
public  good  and  a  proper  administration  of 
Justice  In  our  courts."  It  is  ordered,  adjudg- 
ed, and  decreed  that  the  Judgment  appealed 
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from  be  annulled,  avoided,  and  reversed,  and 
that  this  case  be  remanded  to  hear  any  other 
testimony  admissible  at  this  time,  and  for  a 
decision  by  the  district  court  after  the  testi- 
mony shall  have  been  heard,  and  altogether 
to  be  proceeded  with  according  to  law  In 
Buch  cases;  the  costs  to  abide  the  final  deter- 
mination of  the  case. 

On  Application  for  Rehearing. 

(March  7,  1889.) 

WATKINS,  J.  Our  decree  reversed  the 
Judgment  rejecting  the  plaintiff's  demand  for 
damages,  and  remanded  the  canse  to  the 
lower  court,  with  directions  that  It  admit  and 
consider  the  evidence  of  the  plaintiff's  wife, 
which  had  I)een  rejected  on  the  ground  that 
same  was  inadmissible,  in  view  of  the  fact 
that  the  suit  was  brought  by  the  hnaband,— 
the  wife  having  been  the  one  for  injnry  to 
whom  the  suit  was  Instituted.  The  point  of 
objection  made  and  sustained  in  the  district 
court  was  that  under  Rev.  Civ.  Code,  art 
2281,  the  wife  was  not  competent  to  testify 
for  or  against  her  husband.  But  the  legisla- 
ture of  1898  80  amended  that  article  as  to 
make  it  conclude  as  follows,  viz.:  "Provided 
further,  that  in  all  civil  suits  for  damages 
instituted  by  the  husband,  for,  or  on  account 
of  personal  injuries  sustained  or  suffered  by 
his  wife,  the  wife  shall  be  a  competent  wit- 
ness." Act  1898,  No.  190,  §  1.  Our  opinion 
held  that  that  "law  is  entirely  remedial,  and 
affects  none  of  the  vested  rights  of  any  one," 
citing  Baldwin  v.  Bennett,  6  Rob.  (La.)  309. 
This  conclusion  was  not  hastily  reached, 
but  after  the  most  mature  deliberation.  The 
present  contention  of  defendant's  counsel  Is 
that,  as  the  statute  was  enacted  subsequent 
to  the  rendition  of  Judgment  in  his  favor  in 
the  district  court,  the  Interpretation  now  giv- 
en it  has  the  effect  of  devesting  a  vested  right 
of  property  he  acquired  therein.  But  the  ac- 
cepted canon  of  construction  of  retroactive 
laws,  or  those  to  which  a  retrospective  effect 
is  given,  is  that  "whatever  relates  to  the 
manner  of  conducting  and  trying  a  suit  Is  al- 
ways within  the  control  of  the  legislature, 
who  can  at  any  time  make  any  change  or 
modification  they  may  think  conducive  to  the 
public  good  and  a  proper  administration  of 
Justice  In  our  courts,"  etc.  In  our  opinion, 
this  statute  furnishes  an  apt  Illustration  of 
that  rule,  and  our  decree  was  a  proper  one. 
Rehearing  refused. 


(51  La.  Ann.  030) 

LINZAT  V.  LINZAY.    (No.  13,045.) 
(Supreme  Court  of  lionislana.    March  7,  1899.) 

DiTOBOB— EVIDBNCB— CdsTODT  OP  ChILDRBN. 

1.  Wife  Bues  for  separation  from  bed  and 
board  on  the  grround  of  harsh  and  cruel  treat- 
ment, and  conspiracy  against  her  life.  Hus- 
band denies  her  averments,  and  reconvenes, 
asking  judgment  against  her  for  separation; 
averring  the  game  grounds,  and,  in  addition, 
her  piblic  defamation  of  him. 


2.  Case  Is  one  of  fact  Evidence  not  sustain- 
ing judgment  below  In  favor  of  wife,  same  Is 
reversed,  and  the  decree  here  awards  husband 
the  separation,  with  custody  of  the  cliildren. 

3.  Even  with  the  judgment  as  here  prononn- 
ced,  the  case  has  not  gone  so  far  as  to  destroy 
the  belief  and  hope  that  a  reconciliation  may 
yet  he  effected,  and  the  spouses  brought  togeth- 
er upon  a  basis  of  mutual  forgiveness,  forget- 
fulness,  and  forbearance,  and  of  common  inter- 
est in  their  children  of  tender  years. 

4.  The  law  wisely  and  humanely  holds  the 
door  still  ajar  for  them. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish  of 
Rapides;  Edwin  O.  Hunter,  Judge. 

Suit  by  Minnie  Linzay  against  Charles  Un- 
zay.  Judgment  for  plaintiff.  Defendant  ap- 
peals Reversed  In  part,  and  Judgment  en- 
tered for  defendant 

Andrews  &  ECakenyos,  for  appellant  Rob- 
ert P.  Hunter,  for  appellee. 

BLAKCHARD,  3.  This  Is  a  suit  by  a  wife 
for  separation  from  bed  and  board,  for  cus- 
tody of  the  two  children  of  the  marriage,  for 
dissolution  of  the  oommunii7  <rf  acquets  and 
gains,  and  for  Judgntent  for  one-half  ot  the 
community  property.  The  grounds  of  the  ac- 
tion are  liarsh  and  cruel  treatment  by  the  hus- 
band, of  such  a  nature  as  to  render  their  liv- 
ing together  Insupportable;  land  the  aUegation 
Is  made  that  the  husband  had  threatened  her 
life,  and  conspired  with  others  to  kill  her,  and 
as  the  result  of  this  coospiracy  she  was  enticed 
to  the  barn  on  the  premises  where  the  couple 
lived,  and  there  shot  with  a  pistol,  and  wound- 
ed in  the  arm,  by  a  concealed  assassin,  who  en- 
deavored to  take  her  life,  and  tliat  l)ecause  ot 
this  attempt  on  her  life  she  had  been  forced 
to  leave  the  matrimonial  domicile  and  seek 
shelter  dsewhere.  The  husband  denies  all 
this,  represents  that  the  wife  is  not  a  fit  persoa 
to  have  custody  of  the  children,  and  con- 
tests her  right  to  them.  Becoming  plaintiff  in 
reconvention,  he  avers  that  the  conduct  of  the 
wife  entitles  him  to  a  Judgment  of  seporatlMi 
from  bed  and  board;  that  she  herself  liad  been 
unkind,  cruel,  harsh,  and  abusive,  disregard- 
ful  of  his  rights,  had  set  Ids  will  and  author- 
ity at  defiance,  had  destroyed  his  peace  of 
mind  and  the  h^^Iness  of  his  h<Hne,  and  ren- 
dered tlielr  living  together  insupportable;  that 
she  had  defamed  ills  character  by  charging 
him  before  a  magistrate  as  being  accessory  to 
the  crime  of  attempting  to  murder  her;  that 
she  had  purposely  shot  herself  on  the  occasion 
averred  by  her,  in  order  to  lay  the  basis  tot 
the  Slanderous  charge  against  him;  that  she 
had  previously  brought  two  suits  against  him 
for  divorce,  both  of  which  she  had  abandoned 
without  trial;  and  that  instead  of  the  com- 
munity being  indebted  to  ha:,  he  was  its  cred- 
itor to  the  extent  of  $1,000  for  money  and 
property  owned  t>y  him  at  the  time  of  the 
marriage,  and  which  went  into  the  commun- 
ity. He  prayed  for  Judgment  in  accordance 
with  the  averments  of  his  answer.  The  deci- 
sion below  was  in  favor  of  the  plaintiff,  grant- 
ing her  a  decree  of  separation  from  bed  and 
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board;  dlssolTliig,  In  her  txvat,  tbe  conunnn- 
Ity  ot  acquets  and  gains;  giving  her  custody 
of  Oie  children  ot  the  marriage;  and  directing 
that  she  recover  of  the  husband  |1,271.60,  aa 
her  share  of  the  community  property.  Defend- 
ant appeals. 

The  case  Is  one  of  fact  We  may  daas  the 
complaint  of  the  wife  under  two  heads:  (1) 
Harsh  and  cruel  treatment;  (^  an  attempt 
by  the  husband  upon  her  life,  through  a  hired 
assassin  lying  In  wait  In  the  bam.  Both  these 
charges  are  serlona  enough,  but  the  enormity 
of  the  latter,  If  true,  makea  It  an  atrocious 
crime,  for  which  the  Infliction  wea  of  the 
severest  penalty  known  to  the  law  upon  the 
gollty  culprit  would  be  a  punishment  too  light 
We  have  gone  over  the  evidence  found  In  the 
record  with  care  and  pains,  and  over  the  dis- 
cussion of  It  In  the  briefs  of  connsd  with  dose 
attention;  bnt  In  this  (pinion.  Intended  more 
as  a  statement  of  facts  and  of  the  conclusions 
arrived  at,  we  dedlne  to  go  Into  any  lengthy 
discussion  of  the  nauseous  details  of  this  nar- 
rative of  marital  Infelicity.  There  Is  a  prone- 
ness  on  the  part  of  masculine  human  nature, 
from  which  even  Judges  are  perhaps  not  en- 
tirely exempt  to  lean  In  sympathy  to  the  side 
ot  the  wife  and  mother  In  these  cases  of  do- 
mestic trouble  and  cpntroveray.  But,  even 
with  this  "coign  of  vantage"  In  her  favor,  we 
have  been  unable  to  reach  the  oonduslon  that 
this  wife  has  made  out  her  case,  w  Is  entitled 
to  the  Judgment  entered  up  In  her  favor  bdow. 
With  regard  to  the  alleged  attempt  upon  hec 
life  by  the  husband  In  conjunction  with  a 
hired  assassin,  we  reject  the  story  in  toto. 
There  Is  neither  any  direct  proof  of  It,  nor  yet 
any  showing  of  a  chain  of  clrcumstauices  war- 
ranting a  moment's  belief  In  Its  verity.  Not 
only  that,  but  we  regard  It  as  dlsproven.  We 
acquit  the  husband  of  any  participation  in  It 
The  conviction,  most  unwillingly,  Is  forced  up- 
on 08  that  she  shot  herself,  and  that  her  mo- 
tive was  to  manufacture  a  case  against  her 
tansband,  to  the  end  of  bringing  him  to  punish- 
ment and  enabling  her  to  succeed  in  a  purpose 
long  formed,  and  twice  before  attempted  by 
proceedings  In  court,— of  securing  a  legal  sep- 
aration from  him.  The  wound  was  a  slight 
flesh  wound  in  the  left  forearm,  and  shown, 
by  the  evidence  of  a  physician  attending  her, 
to  have  been  possible  of  self-lnfliction.  The 
sbootlng  occurred  at  the  bam,  some  60  yards 
from,  and  towards  the  front  of,  the  bouse  oc- 
cnpled  by  the  family.  It  was  3  o'clock  in  the 
afternoon.  Miss  Somers  (a  young  lady  friend 
of  the  wife,  who  was  visiting  her)  and  the 
two  children  were  In  the  house  at  the  time. 
Tlie  husband  was  in  the  field  near  by,  engaged 
In  the  work  of  hauling  his  cane  to  the  sugar 
refinery.  The  railroad  ran  near  and  In  front 
of  the  house,  and  nearer  stlU  to  the  barn. 
Neighbors  lived  opposite,  across  the  railroad,— 
not  more  than  250  yards  away.  Others  (ad- 
ored people)  lived  within  160  yards  of  the  bam. 
The  plsbd  from  which  the  shot  was  fired  was 
so  do0e  to  the  lady  when  fired  that  the  sleeve 
covering  the  arm   was  powder-bumed.     She 


claimed  she  was  shot  while  In  the  barn  or 
crib,  looking  for  chickens,  and  that  It  wu  at 
the  Instance  of  the  husband  she  had  gone  there 
looking  t(x  chickens.  This  bam  had  but  one 
door.  After  the  shooting  she  came  out  of  this 
door,  crying  "Murder.'"  No  one  else  was  seoi 
to  come  out  of  that  door.  She  went  over  to 
the  railroad,  and  to  the  house  of  J<dm  Brogdan, 
Just  beyond.  A  physician  and  her  husband 
were  sent  for.  Both  came.  She  accused  the 
husband  of  conspiring  to  have  her  shot  and 
wanted  to  go  at  once  to  a  magistrate,  to  sue 
out  a  warrauit  against  him.  She  told  Brogdan 
and  others  she  bad  been  shot  by  a  negro  named 
Tom  Allen,  who  wore  a  green  shirt  that  be 
was  concealed  In  the  bam,  and  that,  after 
shooting  her,  he  ran  out  under  the  crib.  Brog- 
dan and  her  brother,  who  had  also  come  to 
where  his  sister  was,  repaired  to  the  bam  to 
Investigate.  They  foimd  no  tracks  leading  hi 
or  out  of  the  barn,  or  around  It,  except  those 
of  the  lady.  Sugarcane  grew  near  the  bam. 
They  went  to  this,  taking  row  by  row,  search- 
ing for  tracks,  but  found  none.  Inside  of  the 
barn  they  found  mudi  oom,  but  no  place 
where  an  assassin  could  have  been  concealed. 
At  one  spot  where  there  was  a  little  or  no 
com,  they  found  a  small  hole,  caused  by  one 
or  two  planks  being  prized  up;  but  this  is 
shown  to  have  been  done  some  days  before, 
and  the  hole  was  entlrdy  too  small  to  conceal 
a  man,  or  for  a  man  to  get  into;  and  from  the 
floor  of  the  crib  to  the  ground  the  space  was 
oniy  six  or  eight  inches,— entirely  insufficient 
to  enable  a  man  elthw  to  effect  an  entrance 
Into,  or  make  his  exit  tram,  the  crib  through 
It  Before  going  to  the  bam,  Brogdan  and  the 
brother  had  been  told  by  the  wounded  lady 
that  two  pistols  were  kept  in  her  bedroom,— 
one  on  the  mantel,  and  another  on  a  near-by 
shelf.  She  said  one  of  these  pistols  was  char- 
ged with  five  cartridges,  and  the  other  with 
three.  They  went  to  the  house,  searched  for 
these  pistols,  foimd  the  one  with  five  cham- 
bers loaded,  but  did  not  find  the  other.  They 
repaired  then,  a  second  time,  to  the  bam;  and 
Brogdan,  making  a  doaer  inspection  ot  the 
hole  in  the  floor,  getting  down  and  looking 
well  Into  It  discovered  a  pistol  lying  back  un- 
der one  of  the  sleepers  of  the  floor.  He  called 
to  the  brother.  The  pistol  was  taken  out  and 
examined.  One  shot  was  found  to  have  been 
recently  fired  from  it  and  it  was  identified  as 
the  "other"  pistol  missing  from  the  house. 
The  brother  thereupon  declared  his  belief  that 
his  sister  had  shot  hersdf ;  and  on  going  back 
to  Brogdan's  house,  which  he  and  Brogdan 
Immediately  did,  he  told  her  she  had  shot  her- 
self, adding,  "We  don't  think  you  shot  your- 
self with  murderous  intent  but  yon  undoubt- 
edly shot  yourself."  This  is  the  testimony  of 
Brogdan,  and,  while  the  brother  does  not  com- 
mit himself  so  broadly  In  his  testimony,  he  ad- 
mits he  thought  she  had  shot  hersdf.  Tom 
Allen,  the  colored  man,  was  produced  as  a  wit- 
ness. He  testified  that  he  did  not  do  the 
shooting;  that  he  was  at  work  all  that  after- 
noon cutting  cane,    some   600   yards   distant. 
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wltb  a  nnmber  of  other  men,  one  of  whom  was 
Jdr.  Sessions,  a  white  num,  his  employer.  Ses- 
sions and  others  were  caJled  as  witnesses,  and 
proved  conduslvely  that  Allen  was  with  them 
all  that  afternoon  from  1  o'clock  until  6 
o'clock.  Other  facts  might  be  detailed,  sup- 
porting the  husband's  contention  in  regard  to 
this  shooting,  but  the  foregoing  will  suffice. 
The  attempt  on  part  of  the  wife  to  make  It  ap- 
pear that  It  was  be  who  had  taken  the  pistol 
from  the  house  and  given  it  to  the  assassin 
falls  entirely. 

With  regard  to  the  alleged  harsh  and  cruel 
treatment  of  the  wife  by  the  husband,  and  of 
excesses  on  his  part  rendering  their  living  to- 
gether  insupportable,  the  wife's  case  rests  up- 
on the  testimony  of  Miss  O'CJ .    But  her 

evidence  is  discredited  in  so  many  ways  that 
we  can  give  little  or  no  effect  to  it,  and  regard 
It  altogether  Insufficient  to  support  the  Judg- 
ment appealed  from.  This  lady  Is  a  distant 
relative  of  the  defendant  husband.  She  ap- 
pears to  have  resided  at  the  home  of  the  Lln- 
zays  for  some  five  or  six  months,  or  until  re- 
guested  by  bhn  to  leave.  When  she  did  leave, 
she  continued  In  the  neighborhood,  though  her 
residence  was  In  another  parish.  The  wife, 
having  also  left  the  matrimonial  domicile  after 
the  shooting  at  the  bam.  Miss  O'Q re- 
mained with  her;  was  her  close.  Intimate  friend 
and  ally;  went  with  her  to  town  to  institute 
these  legal  proceedings;  and  it  Is  plain  that 
she  was  a  witness  greatly  biased  In  favor  of 
the  wife,  and  with  strong  prejudices  against 
the  husband.  This,  standing  alone,  woidd  not 
render  her  testimony  nugatory,  though  it  would 
weaken  its  effect  But  It  does  not  stand  alone. 
We  find  her,  in  various  and  important  par- 
ticulars of  her  evidence,  contradicted  by  Mrs. 
John  Brogdan,  by  John  Brogdan,  by  tbe  two 
Barkers,  by  MUs  Gertie  Llnzay,  and  by  James 
Linzay,  all  of  whom  testified  in  the  case.  It 
amounts  to  an  impeachment  of  her  testimony. 
"Falsus  in  uno,  falsus  in  omnibus."  Leaving 
It  out,  or  giving  it  but  scant  consideration,  the 
case  of  the  wife  falls. 

We  would  the  case  could  end  here,  and,  by 
a  denial  of  the  demands  of  each,  leave  this 
husband  and  wife  where  they  have  placed 
themselves;  trusting  to  the  mellowing  influ- 
ences of  time  to  soften  the  asperities  and  allay 
the  bitterness  engendered  between  them,  and 
pave  tbe  way  to  an  ultimate  reconciliation,  al- 
ways the  more  desirable  where  there  are,  as 
here,  small  children  to  rear,  to  train,  and  to 
educate.  But  the  husband's  daim  to  a  Judg- 
ment of  separation  remains  to  be  considered, 
and,  if  well-founded,  we  have  no  option,  and 
must  sustain  it  In  considering  the  wife's 
case,  we  have  been  obliged  to  hold,  as  to  that 
branch  of  it  relating  to  the  attempt  upon  her 
life,  that  not  only  was  there  no  attempt  against 
her  life  by  the  husband,  or  any  one  acting  with 
or  for  him,  but  that  no  attempt  whatever  by 
any  one  had  been  made  against  her  life,  and, 
further,  that  the  shooting,  as  the  result  of 
which  she  was  slightly  wounded  in  the  fore- 
arm, was  her  own  Intentional  act  inspired  by 


the  motive  to  denounce  ber  husband,  to  bring 
him  to  pnnlshment  and  to  make  a  case  against 
him  for  the  dissolution  of  her  marriage,  with 
the  resultant  effect  of  awarding  her  the  cus- 
tody of  the  children  and  a  part  of  the  com- 
munity property.  We  find  that  following,  this 
shooting  of  herself,  she  did  denounce  her  hus- 
band to  the  officers  of  the  law,  made  affidavit 
charging  him  with  the  crime,  and  caused  his 
arrest  This  was  not  only  an  unfounded 
charge,  but  she  knew  it  to  be  unfounded;  and 
it  constitutes  public  defamation  of  the  hus- 
band, and  is  legal  ground  on  his  part  for  a 
Judgment  of  separation.  Rev.  Civ.  Code,  art 
138;  Cass  v.  Cass,  34  La.  Ann.  611.  His  case 
is  therefore  made  out  Separation  from  bed 
and  board  carries  with  it  separation  of  'goods 
and  effects.  Rev.  Olv.  Code,  art  155.  This 
means  that  there  must  be  between  these  spous- 
es a  settlement  of  community  affairs,  as  well 
as  a  dissolution  of  the  communUy.  We  will 
not  disturb  that  portion  of  the  Judgment  be- 
low which  awards  the  wife  ?1,271.60  as  her 
share  of  the  community  property;  and  we 
think  she  is  entitled  to  6  per  cent  interest 
thereon  from  the  rendition  of  that  Judgment, 
as  decreed  by  the  court  a  qua. 

The  children  of  the  marriage  must  be  placed 
under  the  care  of  the  husband.  In  whose  favor 
tbe  Judgment  of  separation  Is  awarded.  Such 
is  the  mandate  of  the  law.  Rev.  Civ.  Code, 
art  157. 

Bven  with  the  Judgment  as  herein  pronoun- 
ced, the  case  has  not  gone  so  far  as  to  pre- 
dude  the  belief  and  hope  that  a  reconciliation 
may  yet  be  effected,  and  these  spouses  brought 
together  upon  a  basis  of  mutual  forgiveness, 
forgetfulness,  and  forbearance,  and  of  ccnn- 
mon  interest  In  their  children  of  tender  years. 
The  law  wisely  and  humanely  holds  the  door 
still  ajar  for  them. 

For  the  reasons  assigned,  it  is  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  appeal- 
ed from,  except  as  hereinafter  stated,  be  an- 
nulled, avoided,  and  reversed;  and  it  Is  now 
ordered  and  decreed  that  the  demand  of  the 
plaintiff  herein  for  separation  from  bed  and 
board  from  her  husband,  defendant  herein, 
and  for  custody  of  the  children  of  the  mar- 
riage, be  rejected.  It  Is  further  ordered,  etc., 
that  there  be  Judgment  in  favor  of  Charles 
Linzay,  husband,  and  against  Minnie  Linzay, 
wife,  of  separation  from  bed  and  board,  and  of 
separation  of  goods  and  effects,  and  dissolving 
the  community  of  acquets  and  gains  existing 
between  them,  and  placing  under  his  care  the 
two  dilldren,  issue  of  their  marriage.  It  Is 
further  ordered,  etc.,  that  the  wife,  Minnie 
Linzay,  be  permitted  to  see  the  children,  and 
have  such  access  to  them  as  may  be  reason- 
able and  advisable,  under  such  regulations  as 
to  time,  place,  frequency,  duration,  etc.,  as  duty 
be  made  therefor  by  tbe  court  a  qua,  to  which 
the  case  Is  remanded  for  that  purpose,  and  for 
the  execution  of  this  Judgment.  It  is  further 
ordered,  etc.,  that  so  much  of  the  Judgment 
appealed  from  as  awards  to  the  plaintiff  here- 
in a  decree  to  recover  from  defendant  (1,271.- 
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60,  With  kgal  Interest  from  December  3,  1898, 
nntll  paid,  as  her  share  of  the  community  prop- 
erty, be  affirmed;  costs  of  both  courts  to  be 
taxed  against  plaintiff  and  appellee. 


"I   L..1.    Ann.  33E) 

CEESOENT  CITY  R.  CO.  t.  BOARD  OF  AS- 
SESSORS et  al.  (three  cases).    (No.  12,512.) 
(Supreme  Conrt  of  Louisiana.    Dec.  13,  1897.) 
Taxatiok  or  Fbanohibe— Basis  or  Estimation. 

1.  In  determining  Talue  of  a  corporate  fran- 
chise, the  earning  capacity  forms  a  basis  of  es- 
tunation.    Acts  1890,  No.  106,  f  28. 

2.  But  it  is  not  the  sole  basis.  Starting  with 
the  earning  capacity  as  a  basis,  it  Is  competent 
for  the  assessor  to  consider  other  matters  hav- 
ing a  bearing  upon  the  value  of  the  franchise, 
—other  facts  and  circumstances  tending  to  aug- 
ment such  value,  on  the  one  hand,  or  diminlMi 
it,  on  the  other. 

Miller,  J.,  dissenting. 
(Syllabus  by  the  Courts 

Appeals  from  civil  district  conrt,  parish  of 
Orleans;  (Seorge  H.  Thfiard,  Judge. 

Three  actions  by  the  Crescent  City  Railroad 
Company  against  the  board  of  asseaeon  and 
others.  The  suits  were  consolidated  for  the 
purposes  of  trial.  Judgments  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Fanar,  Jonas,  Kruttschnltt  &  Ourley,  for 
appellant.  Francis  C.  Zacharte,  for  appdleea 
board  of  assessors  and  tax  collectors.  Samuel 
Ij.  GUmore,  City  Atty.,  and  James  J.  Mc- 
Loughlln,  Asst  City.  Atty.,  for  appellee  City 
of  New  Orleans. 

BliANCHABD.  J.  These  cases  present  the 
question  of  the  assessment  of  the  street-rail- 
way franchise  of  plaintiff  company  for  the 
years  1804,  1866,  and  1896.  A  reducUon  of 
assessment  for  each  year  Is  demanded.  The 
gravamen  of  plaintiff's  complaint  Is  that  the 
board  of  assessors  did  not  assess  its  franchise 
at  a  valuation  ascertained  by  its  earning  ca- 
pacity, but  adopted  another  and  a  different 
method  of  valuation,  and  thereby  violated  sec- 
Uon  28  of  Act  No.  106  of  1890.  There  is  no 
allegation  of  relative  overassessment,  and 
none  of  discrimination  to  Its  prejudice  in  the 
assessment  made  of  the  franchises  of  other 
corporations,  as  compared  with  the  assess- 
ment of  its  own  franchise;  and  testimony 
offered  on  behalf  of  the  plaintiff  to  show  such 
discrimination  was  objected  to,  and  properly 
mled  out  The  inquiry  is  therefore  limited 
to  the  question  of  actual  overassessment,  as 
the  resnlt  of  an  alleged  erroneous  method 
adopted  for  the  ascertainment  of  the  value  of 
the  franchise.  Defendants'  evidence  shows 
how  the  valnatlom  adopted  was  arrived  at 
Restated  from  the  testimony,  it  is  as  follows: 
Aa  to  the  year  1886,  the  board  of  assessars 
fbimd  tiie  stock  Issue  <^  plaintiff  company  to 
be  12,000,000,  upon  which  a  dividend  of  6 
per  cent  had  been  declared.  They  found 
further  an  issne  of  $50,000  of  6  per  cent 
bonds,  an  Issue  of  (40,000  of  6  per  cent 
bcHids,  and  an  Issue  of  $3,000,000  of  6  per 


eeqt  bonds,  upon  all  of  which  die  Interest 
had  been  paid.  These  several  amounts,  fig- 
ured to  a  basis  of  6  per  cent  earning  capacity, 
they  found  aggregated  a  total  of  $4,500,000, 
as  representing  the  value  of  the  property. 
Plaintiff  company  had  made  a  return  to  the 
board  of  Its  tangible  property,  realty,  rolling 
stock,  roadbed,  etc.,  amounting  to  $784,733, 
which  the  board  accepted  as  correct  This 
property  being  assessed  direct  In  the  several 
taxing  districts  in  which  located,  the  board 
deducted  Its  value  from  the  $4,590,000  above 
stated,  and  this  left  a  net  result  of  $3,506,267 
as  the  value  of  the  franchise.  Concluding, 
after  discussion  and  consideration,  that  the 
property,  under  existing  conditions,  would 
hardly  liquidate  for  that  sum.  It  was  decided 
to  make  the  total  assessment  of  the  plain- 
tiff company's  property,  corporeal  and  incor- 
poreal, $2,000,000.  From  this  sum  was  de- 
ducted the  value  of  Its  tangible  property  as 
aforesaid,  $784,733,  and  this  left  $1,215,267 
as  the  assessable  value  of  its  franchise.  Ac- 
cordingly, that  sum  was  decided  on  as  the 
proper  valuation.  As  to  the  years  1894  and 
1895,  the  same  method  was  adopted  In  reach- 
ing the  valuation  at  which  the  franchise  was 
assessed  for  those  years.    That  valuation  for 

1894  was  $649,650,  and  for  1896  $1,408,050. 
Plaintiff's  contention  is  that  the  assessment 
of  its  franchise  for  1894  should  be  reduced  to 
$149,650,  and  to  $400,000  for  each  of  the  yeaiB 

1895  and  1866. 

This  company's  system  of  street  railway  ag- 
gregates 51  miles.  The  company  was  organ- 
ized in  1866,  with  franchises  extending 

years  from  that  date,  and  has  acquired  an 
extension  of  existing  franchises  and  new  fran- 
chises to  run  50  years  from  the  expiration  of 
Its  present  charter.  In  June,  1893,  the  cap- 
ital stock  of  the  company  was  increased  to 
$2,000,000,  represented  by  20,000  shares,  of 
$100  each.  Early  in  that  year  the  New  Or- 
leans Traction  Company,  Limited,  became  a 
majority  stockholder  of  the  plaintiff  company. 
It  holds  16,247  shares  of  the  total  issue  of 
20,000  shares.  What  Is  known  as  the  "minor- 
ity stock"  represents  3,753  shares.  The  offi- 
cial quotations  of  the  New  Orleans  Stock  Ex- 
change show  this  stock  to  have  had  in  the 
latter  part  of  1894  and  the  early  part  of  1895 
a  market  value  of  from  $85  to  $90.50  per 
share  of  $100,  and  of  $80  per  share  In  the 
early  part  of  1896.  Semiannual  dividends  of 
8  per  cent  upon  the  stock  were  declared  for 
the  years  1894,  1896,  and  1896,  and  are  guar- 
antied by  the  New  Orleans  Traction  (Company, 
Limited,  for  all  the  subsequent  years,  to  the 
expiration  of  the  extended  franchises  of  plain- 
tiff company,  and  even  beyond  that,— to  "any 
renewals  thereof  for  additional  periods  that 
may  hereafter  be  obtained."  Under  this  guar- 
anty, should  the  earnings  of  the  plaintiff  com- 
pany be  Insufficient,  after  payment  Of  operat- 
ing and  other  expenses,  to  pay  a  dividend  of 
6  per  cent  per  annum,  the  traction  oou:^iany 
supplies  the  funds  to  do  so.  The  quotations 
of   the   Stock  Exchange   fuither   show   that 
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plalntlff  company's  issue  of  $3,000,000  of  6 
per  cent  gold  bonds  were  wortb  in  tlie  mailcet 
in  tlie  latter  part  of  ISdl  and  early  part  of 
1S95,  from  &i^  to  97,  and  in  tbe  early  part 
of  1896  from  91%  to  94. 

The  law  declares  that  corporations  shall  be 
assessed  directly  upon  all  property  owned  by 
them.  In  making  such  assessments,  "the 
sworn  statement  of  condition  made  next  pre- 
ceding the  date  of  listing  shall  be  considered." 
This  implies  that  such  "sworn  statement"  la 
to  be  made  and  furnished  by  the  officials  of 
the  coqwration,  and  the  act  declares  that  a 
failore  to  do  so  shall  subject  them  to  penalties 
prescribed.  Certain  corporations,  not  required 
by  law  to  make  sworn  statements  of  condition, 
are  enjoined,  under  similar  penalties,  to  fur- 
nish "a  sworn  statement  of  the  cost  of  their 
property,  real  and  iwrsonal,  and  of  the  value  at 
which  the  same  Is  carried  on  the  books,  and 
in  determining  the  assessment  these  valuations 
shall  be  considered."  There  is  also  required  to 
be  furnished  "a  sworn  statement  of  the  earn- 
ing capacity  of  the  corporation,  which  said 
earning  capacity  shall  form  a  basis  of  estimat- 
ing the  value  of  its  charter  or  franchise." 
Acts  1880,  No.  106,  i  28.  From  this  language 
it  seems  dear  that  the  lawmaker  did  not  in- 
tend a  corporation's  earning  capacity  to  be  the 
sole  basis  of  estimating  the  value  of  its  fran- 
chise. The  language  used  Is  "a'  basis,"  not 
the  basis.  Starting  with  the  earning  capacity 
as  a  basis,  those  whose  duty  it  is  to  make  as- 
sessments are  exi)ected  to  consider  other  mat- 
ters having  a  bearing  upon  the  value  of  a  fran- 
chise,—other  facts  and  circumstances  which 
may  tend  to  augment  such  value,  on  the  one 
hand,  or  diminish  it,  on  the  other.  This  has 
heretofore  been  recognized  by  this  court.  In 
Crescent  City  R.  Co.  v.  City  of  New  Orleans, 
44  La.  Ann.  1058,  11  South.  681,  it  was  said, 
"The  earning  capacity  of  property,  without  re- 
gard to  its  nature,  is  not  always  a  criterion  of 
value."  And  the  court  in  that  case  further 
declared  that  while  the  statute  directs  the 
earning  capacity  to  be  taken  as  a  basis,  it  does 
not  exclude  consideration  of  any  other  element 
of  value  it  may  possess.  Under  the  law,  and 
this  interpretation  of  it,  it  was  competent  for 
the  board  of  assessors,  in  determining  the  value 
of  plaintiirs  franchise,  to  take  into  considera- 
tion, and  give  proper  weight  to,  the  facts  and 
circumstances  hereinbefore  mentioned,  show- 
ing the  condition  and  standing  of  this  com- 
pany. The  obligation  of  the  traction  com- 
pany is  not  merely  to  supply  funds  to  pay  a 
6  per  cent  dividend  on  certain  minority  stock, 
bat  to  give  to  the  whole  issue  of  plalntitC  com- 
pany's stock  the  character  and  prestige  which 
belong  to  shares  upon  which  a  certain  dividend 
of  6  per  cent  annually  for  a  long  period  Is  as- 
sured. In  other  words,  it  guaranties  a  6  per 
cent  dividend  upon  the  whole  stock,  it  matters 
not  by  whom  held.  Wherever  it  is,  it  stands 
assured  of  this  dividend.  Atlantic  &  O.  Tel. 
Co.  y.  Com.,  66  Pa.  St  67.  It  matters  not 
where  the  money  comes  from,  so  that  it  is 
forthcoming,  Is  demandable  on  the  stock,  and 


the  demand  Is  met  Com.  t.  Ptttsburg,  F.  W. 
&  C.  By.  Co.,  74  Pa.  St  83.  This  certainty 
of  the  dividend  gives  the  shares  their  principal 
value,  and  causes  tnem  to  quote  high  on  the 
stock  market;  and  it  is  an  indisputable  fact 
that  the  $1,624,700  of  this  stock  held  by  the 
traction  company  was  worth  in  the  market  In 
the  early  part  of  1896,  in  cash,  80  cents  on  the 
dollar,  or  11,299,760,  had  that  company  chosoi 
to  dispose  of  it.  In  its  hands  it  must  be  con- 
sidered to  have  had  that  value  at  that  time. 
This  stock  does  not  lose  its  character  or  qual- 
ity as  dividend-paying  stock  merely  because  of 
the  fact  tliat  It  Is  In  the  hands  of  those  who 
guaranty  the  dividend.  The  traction  company 
saves  the  amount  it  might  have  to  pay  as  divi- 
dends on  the  stock  by  owning  the  stock  Itself. 
It  thus  derives  the  beneflt  of  a  credit  the 
equivalent  of  the  dividends  the  stock  would 
earn  in  other  hands.  ^  This  is  compensation 
equal  to  payment  of  the  dividends.  This 
guaranty  of  the  traction  company  cannot  be 
regarded  otherwise  than  as  an  additional  source 
of  revenue  enjoyed  by  plaintUf  company.  Un- 
der the  contract  between  the  two  companies, 
no  matter  what  shortage  there  may  be,  the 
traction  company  makes  it  up.  If  the  earn- 
ings of  plaintiff  company  fall  short  of  meeting 
the  operating  expenses  and  fixed  charges  of  its 
railway  system,  the  traction  company  Is  obli- 
gated, without  charge,  to  supply  the  deficit 
and,  in  addition,  to  supply  the  funds  to  meet 
the  6  per  cent  dividend  on  the  stock.  Such  a 
contract  auxiliary  to  plaintiff's  ciiarter  greatly 
strengthens  the  latter,  and  gives  to  its  fran- 
chise a  value  beyond  what  it  would  have  if  de- 
pendent alone  upon  its  earning  capacity.  It  is 
preposterous  to  say  that  this  circumstance 
should  not  be  taken  into  consideration  in  de- 
termining the  value  of  this  franchise.  This 
court  said  in  New  Orleans  City  &  L.  s.  Co.  v. 
City  of  New  Orleans,  44  La.  Ann.  1055,  11 
South.  820:  "Revenue  is  an  element  of  value 
not  to  be  overlooked  in  assessing  such  prop- 
erty as  that  of  plaintiff,  even  were  the  statute 
silent  on  the  sabject"  It  can  make  no  differ- 
ence what  the  source  of  the  revenue  is.  It  la 
equally  revenue  whether  derived  from  fares 
paid  by  passengers  on  the  railroad,  or  whether 
derived  from  the  traction  company,  pursuant 
to  the  terms  of  an  advantageous  contract  made 
with  It  by  plaintiff  company.  In  State  v. 
Board  of  Assessors,  48  La.  Ann.  1157,  20 
South.  670,  this  court  approved  the  addition,  to 
the  sum  paid  for  dividends,  of  an  amount  an- 
nually set  aside  as  a  sinking  fund,  and  used 
to  reduce  the  principal  of  a  bonded  debt;  this 
act  of  the  assessors  resulting  in  largely  In- 
creasing the  assessment  upon  the  franchise  of 
the  railroad  company.  Accordingly,  if  plain- 
tiff's earned  revenue  in  the  Instant  case  la  eked 
out  by  revenue  from  another  reliable  source, 
so  that  the  two  together  suffice  to  pay  all  ex- 
penses and  charges,  and  a  6  per  cent  dividend 
on  the  stock,  can  there  be  valid  objection  to 
the  board  of  assessors  considering  this  fOF- 
tunate  circumstance,  and  giving  effect  to  it  is 
fixing  the  amount  of  plaintifTs  assessment? 
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Surely  not.    Rather  was  It  their  duty  to  do  so. 

This  view  renders  It  unnecesBary  to  deter- 
mine what  ezpenses,  charges,  etc.,  should, 
and  what  should  not,  be  deducted  from  gross 
earnings,  in  order  to  ascertain  the  true  net 
surplus  earnings  of  a  cort)oratlon,  to  the  end 
of  capitalizing  that  sum  at  6  per  cent,  as  a 
basis  of  arriving  at  the  value  of  its  franchise. 
It  also  renders  It  unnecessary  to  determine 
the  question  raised  by  the  defense  In  this 
court,— as  to  how  far,  or  to  what  extent,  the 
traction  company  has,  by  Its  contract  with 
plaintiff  company,  relieved  the  latter  of  the 
payment  of  the  costs,  expenses,  and  charges 
incidental  to  the  operation  of  its  trolley  lines; 
the  ratio  of  plaintiff's  surplus  revenue,  liable 
to  be  capitalized  as  above,  being  In  propor- 
tion to  such  relief.  And  It  Ultewlse  renders 
imnecessary  a  decision  upon  defendants'  plea 
of  estoppel,  based  upon  plaintiff's  declaration 
of  dividends  of  6  per  cent  upon  its  stoclc 

In  his  answer  to  the  suit  for  reduction  of 
assessment  for  the  year  1896,  the  attorney 
for  the  tax  collector  asks  for  judgment 
against  plaintiff  for  10  per  cent  attorney's 
fees  upon  the  aggregate  amount  of  taxes  and 
penalties  to  be  collected,  pursuant  to  section 
57  of  the  act  of  1890.  In  the  suits  for  re- 
duction of  assessments  for  the  years  1894  and 
1895  no  such  demand  is  made.  In  the  court 
bdow  a  motion  to  amend  the  Judgment  so  as 
to  Include  10  per  cent  attorney's  fees  was 
overruled.  Counsel  for  defendants,  in  their 
brl^  filed  In  this  court  ask  that  the  Judgment 
appealed  from  be  amended  so  as  to  allow  the 
attorney's  fees.  This  might  be  done,  so  far 
as  the  suit  on  the  assessment  of  1896  Is  con- 
cerned, bad  a  formal  motion  to  that  effect 
been  filed  In  this  court  But  no  such  mo- 
tion was  filed.     Judgment  affirmed. 

NICHOLLfi,  GL  J.,  takes  no  part  on  acconnt 
of  absence  when  case  was  argued. 

On  Rehearing. 

(Feb.  6, 1899.) 

BLANCHABD,  J.  A  rehearing  having 
been  granted,  and  a  reargument  had,  a  fur- 
tber  consideration  of  the  case  leads  the  court 
to  a  modification  of  Its  former  decree.  It  is  to 
tbe  public  Interest  that  cases  of  this  charac- 
ter be  determined  as  speedily  as  possible,  con- 
sistently with  the  ends  of  Justice;  and  ac- 
cordingly, without  remanding  the  case,  and 
thereby  Involving  further  delay  and  more  ex- 
pens^  we  will  ourselves  reduce  the  assess- 
ment of  plaintiff's  franchise  for  the  years 
1894,  1895,  and  1896  to  the  sums  we  think, 
under  the  evidence  in  the  record,  will  do  sub- 
stantial Justice  to  the  state  and  the  taxpayer, 
and  end  this  vexatious  and  lengthened  con- 
troversy. On  the  basis  of  assessment  adopt- 
ed by  the  board  of  assessors,  and  the  calcu- 
lations made  by  them,  they  found  $3,509,267 
as  the  value  of  plaintiff  company's  franchise. 
But  after  discussion  and  consideration,  con- 
cluding that  the  property,  imder  existing  con- 
ditions, would  not  liquidate  for  that  sum,  the 


board  decided  to  make  the  total  assessment 
of  plaintiff's  property,  corporeal  and  lnc»r- 
poreal.  $2,000,000.  From  this  sum  they  de- 
ducted the  value  of  its  tangible  property, 
$784,733,  and  this  left  $1,215,267  as  the  as- 
sessed value  of  its  franchise  for  1806.  We 
think  this  figure,  in  view  of  many  circum- 
stances, unnecessary  to  recite,  too  high,  and 
will  reduce  the  assessment  on  the  company's 
franchise  to  $900,000  for  that  year.  The  as- 
sessment of  the  franchise  for  1895  was,  on 
the  basis  adopted  by  the  board,  and  in  view 
of  other  considerations  entering  into  their 
calculations,  fixed  at  $1,408,050.  We  think 
this  too  large  a  sum,  and  will  reduce  the  same 
to  $700,000.  And  so  with  the  assessment  of 
the  franchise  for  1894,  which  was  fixed  by 
tbe  board  at  $649,650.  This,  in  the  modified 
view  we  take  of  the  case,  we  think  excessive, 
and  will  reduce  the  same  to  $300,000.  These 
reductions  are  Intended  to  apply  only  to  the 
years  named,  and  it  is  not  contemplated  that 
the  board  of  assessors  should  be  thereby  fet- 
tered In  their  Judgment  of  tbe  proper  assess- 
ments to  be  placed  upon  plaintiff's  property 
and  franchise  for  subsequent  years,  with  re- 
spect to  which  the  considerations  now  Im- 
pelling the  court  to  the  present  reductions 
may  not  exist  It  is  therefore  ordered  that 
the  decree  hereinbefore  handed  down  be  set 
aside,  and  it  Is  now  ordered,  adjudged,  and 
decreed  that  the  Judgement  appealed  from  be 
avoided  and  reversed,  and  that  there  be  Judg- 
ment In  favor  of  plaintiff  company,  reducing 
the  assessment  on  Its  franchise  for  the  year 
1894  to  $300,000,  for  the  year  1895  to  $700,- 
000,  and  for  the  year  1806  to  $900,000;  costs 
of  both  courts  to  be  borne  by  defendants  and 
appellees. 

MILLER,  J.,  dissents. 


(7<  Ulu.  353) 

OITT-ITBM    CO-OPERATIVE    PRINTING 

CO.  v.  CITT  OF  NEW  ORLEANS  et  al. 

(No.  13,074.)! 

(Supreme  0>nrt  of  Louisiana.    March  7,  1899.) 

Mdbioipal  Coxporations— Action  bt  Tixfatbk 

—Taxation — Revision  of  Assbsskent. 

1.  The  taxpayer  of  a  municipal  corporation 
has  a  standing  In  court  to  sustain  averments 
of  illegality  of  a  corporate  act. 

2.  The  power  delegated  to  assessing  boards  to 
revise  assessments,  or  to  reduce  them,  is  limited 
as  to  time  each  year.  Assessments  and  the 
revision  of  assessments  are  ciosed  after  the 
20th  of  March  each  year,  subject  to-  such 
changes  in  value  of  property  assessed  as  the 
courts  may  decree.  After  the  assessment  has 
passed  out  of  the  hands  of  the  assessing  and 
revising  officers,  they  have  no  further  power, 
as  relates  to  the  value  of  the  property  caraied 
on  the  roils. 

S.  The  assessment  of  property,  as  to  value,  is 
the  same  for  the  municipality  as  for  the  state, 
and  a  decree,  as  relates  to  me  latter,  fixes  it, 
also,  as  a  basis  of  taxation  for  the  former; 
and  when  revision  and  reduction  is  made  as  to 
one,  it  carries  with  it  the  assessment  of  the 
other  at  the  same  value. 

t  Rehearing  denied  March  20,  1899. 


Digitized  by 


Google 


314 


26  SOUTHERN  HEPORTER. 


(t*; 


4.  If  a  taxpayer  has  a  standing  In  court  In 
opposition  to  an  act  nltra  Tires,  no  compromise 
can  be  made  to  pnt  an  end  to  his  riglit  ol  ac- 
tion, as  relates  to  tlie  act  attadied. 

(Syllabus  by  the  Court) 

Appeal  from  clvU  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Suit  hy  the  City-Item  Co-operative  Printing 
Company  against  the  city  of  New  Orleans 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeaL    A£9rmed. 

Walter  B.  SommerviUe,  Asst  City  Atty., 
for  appellants  city  of  New  Orleans,  mayor, 
comptroller,  and  treasurer.  Denegre,  Blair 
&  Denegre,  for  appellant  Crescent  City  B. 
Co.    E.  A.  0' Sullivan,  for  appellee. 

BREAUX,  3.  This  suit  was  brought  by 
plaintiff,  a  taxpayer,  to  annul  and  set  aside 
two  ordinances  of  the  municipal  council,  as 
having  been  adopted  in  violation  of  the  char- 
ter of  the  dty,  and  in  contravention  of  the 
constitution  and  laws  of  the  state.  An  in- 
junction was  issued  in  accordance  with  the 
prayer  of  plaintiff's  petition. 

The  following  is  a  brief  history  leading  to 
the  compromise  assailed: 

The  Crescent  City  Railroad  Company,  after 
having  made  application  to  the  board  of  as- 
sessors and  to  the  revision  committee  for  re- 
duction of  its  assessment,  filed  suit  in  the 
civil  district  court,  and  obtained  writs  of  in- 
junction against  the  board  of  assessors  for 
the  reduction  of  the  assessments  of  its  fran- 
chise for  the  years  1894,  1885,  1806,  and 
1897.  Three  of  the  suits  were  consolidated 
and  decided  by  the  court  of  the  first  Instance. 
The  fourth,  for  reduction  of  assessment  for 
1897,  is  BtiU  undecided  in  the  civil  district 
court.  The  consolidated  suits,  on  appeal  for  re- 
duction of  assessments  for  the  years  1884,1895, 
and  1896,  have  been  decided  by  the  supreme 
court  partly  in  favor  of  the  Crescent  City  Rail- 
road Company.  25  South.  311.  With  refer- 
ence to  another  company  named  in  the  com- 
promise assailed,  the  New  Orleans  City  & 
Lake  Railroad  Company,  the  city  of  New  Or- 
leans had  been  in  suit  with  It  since  1889, 
and  the  city  had  finally  obtained  a  Judgment 
against  It  (the  New  Orleans  City  &  Lake 
Railroad  Company),  ordering  it  to  comply 
with  obligations  by  paving  and  planking 
along  the  line  of  its  road.  Early  in  1896  the 
officers  of  the  city  became  apprehensive  and 
uneasy  about  the  city's  claim  against  this 
railway,  and  about  the  city's  claim  against 
the  Crescent  City  Railway  Company  for  the 
taxes  it  owed  the  city.  Regarding  the  for- 
mer, the  New  Orleans  C!lty  &  Lake  Railroad 
Company,  the  testimony  disclosed  that  the 
planking  ordered  by  the  court's  decree  was 
no  longer  desirable,  and  that  part  of  the  way 
had  been  paved  with  other  material,  and,  be- 
sides, it  seems  that  the  board  of  health  had 
advised,  on  sanitary  grounds,  against  the  use 
of  planks  for  paving.  The  city  attorney  had 
advised  the  chief  executive  officer  of  the  city 
that,  in  his  Judgment,  It  would  be  impossible 


to  execute  the  Judgment  of  the  supreme  court 
of  the  United  States  on  the  paving  contract 
against  the  New  Orleans  City  &  Lake  Ball- 
road  Company.  Instead  of  specific  perform- 
ance under  the  Judgment  of  the  United  States 
supreme  court,  the  Judgment  debtor,  the  New 
Orleans  City  &  Lake  Railroad  Company,  at 
first  offered  $40,000,  which  the  city  declined 
to  accept  Subsequently  this  company  offer- 
ed $45,000.  Regarding  the  latter  (the  Cres- 
cent City  Railway),  the  supreme  court  bad 
granted  a  rehearing.  If  the  city  gained  the 
suit,  it  was  thought  that  even  then  further 
litigation  and  delays  might  arise.  The  city 
authorities  then  gave  a  hearing  to  terms  of 
compromise,  which  resulted  in  a  compromise 
between  the  city  and  the  companies.  The 
mayor  of  the  dty,  after  an  agreement  had 
been  arrived  at,  was  authorized  by  the  coun- 
cil to  settle  the  litigation  between  the  city  of 
New  Orleans  and  the  Crescent  City  Railway 
Company  upon  payment,  within  30  days  from 
the  date  of  the  publication  of  the  ordinance 
granting  the  authority,  of  the  amounts  due 
for  taxes  by  the  Crescent  City  Railroad,  and 
the  $45,000  offered  by  the  New  Orleans  City 
&  Lake  Railway,  as  a  compromise.  The 
amounts  assessed  by  the  assessors  were  the 
following:  1894:  Franchise,  $649,650;  tax, 
$12,993.  1895:  Franchise,  $1,408,050;  tax, 
$28,161.  1896:  Franchise,  $1,215,267;  tax, 
$24,305.34.  1897:  Franchise,  $1,156,300;  tax, 
$23,126.  1898:  Franchise,  $575,000;  tax, 
$11,500.  From  the  fpregoing  we  can  see  that 
the  compromise  entered  into  covered  the  taxes 
of  four  years,  but  the  consolidated  suits  de- 
cided cover  the  taxes  of  three  years,  1894, 
1895,  and  1896.  This  compromise  between 
the  city  and  the  Crescent  City  Railroad  Com- 
pany was  not  to  be  carried  out  unless  the 
New  Orleans  City  &  Lake  Railroad  paid  to 
the  city  the  $45,000  before  stated,  less  cred: 
its  for  sums  previously  advanced  to  the  dty 
by  the  New  Orleans  City  &  Lake  Railroad  on 
account  of  the  Judgment  it  owed  to  the  dty. 
We  are  informed  that  the  two  companies,  the 
Crescent  City  Railroad  Company  and  the 
New  Orleans  City  &  Lake  Railroad  Com- 
pany, were  about  to  be  controlled  by  one  cor- 
poration or  board,  and  that,  in  consequence, 
the  two  companies  were  embraced  within  one 
act  of  compromise  covered  by  one  ordinance. 

Plaintiffs  grounds  of  attack  are,  chiefly, 
that  the  munidpal  council  is  without  anthor- 
ity  to  adjust  and  settle  suits;  that  the  com- 
promise was  in  effect  a  proposed  donation  to 
the  Crescent  City  Railroad  Company;  and 
that  the  city  council  has  no  right  to  remit  in- 
terest due  on  taxes,  or  postpone  payments. 
A  Judgment  was  rendered  by  the  Judge  of 
the  district  court,  perpetuating  the  injunction, 
and  declaring  illegal  Ordinances  14,658  and 
14,703,  as  in  contravention  of  the  constitu- 
tion and  laws  of  the  state,  anfl  in  violation  of 
the  city  charter.  From  that  Judgment  the 
dty  of  New  Orleans  and  the  Crescent  City 
Railroad  Company  have  appealed. 

The  foregoing  is  a  sufficient  statement  of 
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the  facts  for  the  purpose  of  the  decision. 
The  light  of  plaintiff  as  a  taxpayer  to  stand 
in  jadgment  was  questioned  by  defendants, 
in  oral  argument  at  bar  and  in  the  brief,  on 
the  grounds,. chiefly,  that  it  had  no  interest 
involved,  as  it  had  paid  its  taxes,  and  could 
have  no  concern  about  those  who,  like  the 
Crescent  City  Railway  Company,  had  been 
delinquent,  and  had  effected  a  compromise, 
and  thereunder  a  settlement,  of  their  taxes. 
The  right  of  a  taxpayer  of  a  municipal  cor- 
poration to  bring  suit  to  test  the  validity  of 
acts  relating  to  taxation  has  been  recognized 
by  the  courts,  and  the  fact  that  he  has  paid 
his  taxes  does  not  maice  less  his  right  to 
stand  in  Judgment.  Handy  v.  City  of  New 
Orleans,  39  La.  Ann.  108,  1  South.  683,  is  a 
leading  case  upon  the  subject,  citing  Cramp- 
ton  y.  Zabriskle,  101  U.  S.  601,  from  which 
we  quote:  "The  action  is  regarded  as  having 
a  public  character,  and  as  being  a  proceeding 
In  which  the  public  complains."  Under  these 
and  other  decisions,  the  right  of  a  resident 
taxpayer  to  sue,  in  order  to  prevent  an  ille- 
gal distribution  of  the  money  of  a  municipal- 
ity, cannot  be  denied.  Although  the  creditors 
of  the  city  may  have  been  provided  for  as  to 
their  claims,  as  stated  in  argument,  yet  thet« 
remains  an  interest  enough  in  the  taxpayer 
to  enable  him  to  oppose  any  illegal  release  of 
any  one  Indebted  to  the  treasury.  The  larger 
the  amount  in  the  treasury  to  the  credit  of 
its  different  funds,  the  less  the  liability  of  the 
taxpayer.  The  suit  is  In  the  nature  of  a  pub- 
lic proceeding  to  test  the  validity  of  a  cor- 
porate act. 

We  pass  to  the  question  of  the  power  of 
the  municipal  council  to  compromise  with  a 
delinquent  taxpayer,  and  release  him  from 
payment  of  part,  or  all,  of  his  taxes,  while 
a  suit  for  a  reduction  of  Ills  aesessment  la 
pending  before  the  courts.  It  is  well  settled 
that  corporations  have  such  powers  as  are 
given  to  thehi.  There  are  epeelal  laws  ap- 
plying in  matter  of  taxation.  The  constitu- 
tion specially  prohibits  the  general  assembly 
— and,  it  follows,  subordinate  municipal  cor- 
porations—from releasing  or  extinguishing  any 
tax  Indebtedness  to  the  state,  or  due  to  any 
of  Its  municipalities.  It  devolves  upon  us  to 
determine,  in  the  case  before  us  for  decision, 
whether  the  tax  indebtedness  here  of  the 
Crescent  City  Railway  was  within  the  scope 
of  the  prohibition.  There  had  been  a  final 
assessment  made.  While  the  assessing  au- 
thorities have  the  rolls  in  their  possession  in 
an  incomplete  state,  they  may  reduce  the 
assessment,  but  not  after  the  assessment  has 
passed  from  their  hands.  AH  taxpayers  have 
the  right  to  appear  before  the  l>oard  of  as- 
sessors of  the  parish  of  Orleans  until  the  aoth 
day  of  March,  and  in  other  parishes  until  the 
1st  day  of  November,  and  be  heard  regarding 
overvaluation  of  property,  but  not  after  those 
dates.  The  question  of  value  of  the  property 
assessed  after  the  filing  of  the  taxpayer's  suit 
passes  from  the  assessors  and  revising  com- 
mittee to  the  courts.    The  defendants  urged 


that  the  assessment,  as  relates  to  those  who 
appeal  to  the  courts,  is  not  complete;  that, 
not  being  complete,  a  compromise  may  be 
made,  as  was  made  in  the  pending  case.  W«. 
have  not  found  it  possible  to  give  our  assent 
to  that  view.  Tlie  suit  brought  does  not  have 
the  effect  of  suspending  the  assessment  It 
l8  legal  to  the  amount  the  court  finds  la  the 
value  of  the  property.  Every  person  is  taxed 
for  the  year,  and  the  assessment  dates  from 
the  day  it  was  made,  and  not  from  the  date 
of  the  final  decision  of  the  court  pronouncing 
it  legal  as  to  value  (for  a  part,  ot  the  whole) 
as  carried  on  the  roll. 

We  have  Just  seen  that  the  power  of  revi- 
sion is  limited  by  the  statute  as  to  time.  Aft- 
er the  date  fixed  by  the  statute  is  passed.  In 
the  absence  of  expressed  delegation  of  power 
to  tlie  assessors  and  committee  of  revision, 
we  must  conclude  that  reduction  of  assessment 
is  no  longw  possible,  save  by  the  decree  of 
the  court  In  state  and  municipal  taxation, 
the  assessed  value  \a  the  same.  The  same 
officer  makes  the  assessment  for  both  the 
state  and  the  municipality,  the  same  roll  is 
used,  and  the  same  amount  as  to  the  value 
of  each  property  assessed.  "The  valuation 
put  upon  property  for  the  purpose  of  state 
taxation  shall  be  taken  as  the  proper  valuation 
for  purposes  of  local  taxation  in  every  sub- 
division of  the  state."  Const  1896,  art  203. 
It  follows  that  no  compromise  can  be  made 
on  the  basis  of  property  l>elng  of  less  value 
when  the  municipality  Is  concerned  than  when 
the  state  is  concerned. 

But  conceding,  for  the  discussion,  that  an 
agreement  Is  possible  regarding  the  value  of 
property  assessed,  or  the  amount  of  taxation, 
the  taxpayer  still  has  an  action  to  set  aside  a 
compromise,  which  action  the  compromise  it- 
self cannot  put  an  end  to  and  destroy.  Bven 
where,  as  in  the  case  before  us  for  decision, 
there  was  not  the  least  Intentional  wrong, 
and  all  that  was  done  is  marked  by  the  ut- 
most good  faith  and  to  promote  the  city's  in- 
terest yet  the  taxpayer  of  a  municipal  cor- 
poration may  tie  heard  who  urges  that  the 
act  of  the  municipal  authorities  relating  to 
assessment  and  taxation  Is  ultra  vires  and  in- 
creases the  weight  of  taxation.  We  have  read 
with  painstaking  care  the  two  elaborate  briefs 
filed  on  behalf  of  the  defendants.  The  bur- 
den of  their  complahit  Is  grounded  upon  the 
principle  laid  down  by  many  courts  in  other 
Jurisdictions  in  support  of  the  proposition  that 
municipal  corporations  have  the  power  to  ef- 
fect a  compromise  of  claims  in  which  they  are 
concerned.  The  question  covered  by  the  last 
proposition  does  not  arise  In  the  case  before 
us.  We  have  naught  to  do  with  the  city's 
right  ordinarily,  to  compromise  claims.  We 
do  not  for  that  reason,  pass  upon  that  ques- 
tion. This,  as  we  think,  disposes  (without 
the  necessity  of  any  further  comment  regard- 
ing them)  of  all  the  decisions  cited  by  counsel 
regarding  the  compromise  of  claims  other  than 
those  growing  out  of  assessments  or  taxation. 
But  revenue  laws  are  sui  geucris,  and  partic- 
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nlarly  those  applying  In  tlie  case  before  vb 
for  decision.  In  order  to  create  an  Interest 
Sn  local  government,  and  to  guaranty  every 
right,  the  state  accords  to  each  taxpayer  the 
right  and  privilege  of  Inquiring  into  the  ques- 
tions of  assessment  and  taxation.  In  which 
all  are  .concerned.  It  results  that  a  com- 
promise regarding  taxes,  as  made  in  this  case, 
cannot  be  made  to  operate  as  a  hindrance  to 
the  assertion  of  that  right  However  abso- 
lute may  be  the  power  of  a  dty  council  to 
compromise  a  claim.  It  cannot  affect  such  a 
compromise,  as  relates  to  assessment,  as  will 
prevent  inquiry  into  its  legality  by  a  taxpayer. 

Counsel  for  defendants  urged  that,  from  the 
right  given  to  the  city  of  New  Orleans  to 
sue  and  be  sued,  it  resulted,  In  the  absence 
of  prohibitory  legislation,  that  the .  city  has 
the  same  right  to  compromise  that  an  indi- 
vidual has.  Ordinarily  that  may  be.  We  are 
only  concerned  with  the  question  before  us, 
relating  exclusively  to  the  value  of  the  prop- 
erty assessed,  a  question  which  passes,  aa 
we  take  It,  each  year,  from  the  board  of  as- 
sessors and  local  authorities  to  the  courts, 
after  the  date  set  down  In  the  statute.  We 
take  it,  also,  that  after  an  assessment  has 
been  made  the  value  of  the  property  cannot 
be  changed,  so  that  it  will  have  less  value, 
as  relates  to  the  city  or  the  parishes,  than  the 
assessment  for  the  state.  Const  189S,  art. 
225. 

For  reasons  assigned,  the  Judgment  appeal- 
ed from  Is  affirmed. 


(SI  La.  Ann.   723) 

SEALY  V.  OOOK.     (No.  13,033.)» 
(Supreme  Court  of  Louisiana.    Jan.  23,  1899.) 

H'JSBAMD  AND  WlVB— WiFB'S  SSPABATB  EsTATB — 
CONVBTAKCB  —  HcSBAND'g  DEBTS  —  RESTITD- 
TION  —  HiSTAKB  —  FbaUD  —  APPBAI.  —  AHEND- 
MBSTS. 

1.  Plaintiff  sold  land  to  defendant  The  price 
went  to  malce  up  the  amount  of  her  parapher- 
nal rights,  set  forth  in  the  act  of  reatitntion 
by  her  husband  to  her.  I^he  property  conveyed 
by  her  husband  to  her  in  the  act  of  restitution 
was  received  by  the  wife  in  part  satisfaction 
of  her  paraphernal  rights.  Hdd,  that  the  wife 
was  without  right  to  recover  judgment  for  the 
land  she  sold  to  defendant;  that  she  was  pre- 
cluded from  recovering  by  the  fact  that  the 
act  of  restitntion  covered  the  price,  at  least  in 
part;  that  she  could  not  hold  the  property  sold 
to  her  by  her  husband,  and  recover  property 
she  transferred  to  defendant;  that  she  did  not 
show  error  or  fraud  in  matter  of  the  restitution 
to  her;  that  the  averments  in  the  act  of  res- 
titution were  prima  facie  true  and  correct 

2.  The  supreme  court  at  the  stage  of  the 
proceedings  the  qnesUon  is  presented,  dedined 
to  make  a  decree  enabling  plaintiff  to  amend, 
in  order  that  plaintiff  may  show  error  or  mar- 
ital coercion  in  matter  of  the  restitution. 

(Syllabus  by  the  Court) 

Action  by  Mrs.  M.  C.  Sealy  against  J.  M. 
Cook.  A  Judgment  in  favor  of  defendant  was 
affirmed  by  the  court  of  appeals.  Application 
by  plaintiff  for  certiorari  or  writ  of  review. 
Denied. 

*  Rehearing  denied  March  20,  1899. 


W.  A.  Van  Hook,  for  relator.  Respondent 
Judges,  in  pro.  per.    Oraham  &  Fearce,  for 

other  respondents. 

BREAI7X,  X  The  question  for  decision  is 
whether  plaintiff  was  bound  by  her  contract 
in  transferring  a  tract  of  land  to  defendant 
It  appears  from  the  evidence  that  plaintiff 
conveyed  the  land  to  the  defendant  for  the 
stated  amount  of  $337.60.  The  defendant 
vendee  of  plaintiff,  bound  himself,  upon  pay- 
ment of  the  amount  to  return  the  land  to 
plaintiff.  The  15th  day  of  December,  1894, 
was  fixed  as  the  last  day  upon  which  plaintiff 
would  have  the  right  to  redeem  the  property 
upon  payment  of  the  price.  The  plahitlff  did 
not  exercise  her  right  of  redemption.  She,  hi- 
stead,  sold  it  to  her  brother,  who  brought  suit 
to  eject  the  one  in  possession,  who  held  under 
a  lease  of  a  date  anterior  to  the  date  on  which 
the  plaintiff  was  to  redeem  the  property.  He 
recovered  Judgment  and  while  it  was  hi  pro- 
cess of  execution  the  defendant  enjoined  plahi- 
tiff's  brother,  to  whom  she  had  conveyed  the 
property.  In  these  proceedings  defendant  re- 
covered Judgment  against  plaintiff's  trans- 
feree, upholding  defendant's  right  of  posses- 
sion. The  court,  however,  passed  only  upon 
the  right  to  possession,  and  did  not  pass  upon 
the  question  of  ownership  between  plaintiff 
and  defendant  The  terms  of  that  Judgment 
were  that  It  was  not  to  have  any  dCect  as 
related  to  any  right  plaintiff  might  have. 
Plaintiff,  transferee,  after  the  Judgment  had 
been  rendered,  transferred  the  property  back 
to  her.  She  then  instituted  this  suit  for  the 
land.  Her  contention  Is  that  the  loan  was 
not  effected  for  her  separate  use  and  benefit 
but  to  the  knowledge  of  defendant,  to  the  use 
and  benefit  of  her  husband,  and  that  she  sign- 
ed the  act  of  sale  In  error,  brouiSit  on  by  the 
fraud  of  defendant  who  assured  her,  she  al- 
leged, that  It  was  not  a  sale,  Ijut  an  act  of 
mortgage.  The  defendant  In  answer,  averred 
that  he  had  bought  the  land  in  good  faith,  and 
denied  that  r?  uttered  a  word,  or  did  any- 
thing, to  Induce  plaintiff  In  error.  He  specially 
avers  "nothing  was  said  by  any  one  intending 
to  mlsleae  plaintiff;  that  she  was  an  intelli- 
gent woman,  and  signed  the  act  with  the  full 
knowledge  of  what  it  contained,  after  it  had 
been  read  to  her  in  the  presence  of  witness- 
es." He  also  averred  that  he  did  not  know 
that  the  loan  was  intended  for  plalntlfTs  hus- 
band's use  and  benefit  and  that  the  sale  was 
made  with  the  right  of  redemption,  of  which 
right  plaintiff  had  not  availed  herself,  and  In 
consequence  the  property  became  his. 

The  court  of  appeals  states  in  the  opinion, 
a  copy  of  which  Is  before  us,  that  "there  Is 
nothing  in  the  record  that  shows  conclusively 
that  the  defendant  knew  that  the  sale  was 
made  and  intended  to  pay  the  husband's  debts; 
but  the  inferences  are  very  strong  that  the 
defendant  was  aware  of  the  nature  and  char- 
acter of  the  whole  transaction."  The  court 
afterwards  adds,  "But,  under  the  view  which 
we  have  taken  of  this  case,  we  are  not  dia- 
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poaed  to  the  conclusion  that  this  fact  material- 
ly militates  against  the  rights  of  the  defend- 
ant," and  holds  that  plaintiff  Is  absolutely 
concluded  by  the  recitals  contained  In  the  da^ 
tlon  en  paiement,  dated  May  14,  1884,  made 
by  the  husband  of  plaintiff  to  the  plaintiff. 
The  court  of  appeals  found  as  a  fact  that  on 
the  14th  May,  1894,  the  husband  of  plaintiff 
conveyed  to  his  wife,  en  paiement,  property 
Talued  at  $170.  The  consideration  set  forth  in 
the  datlon  en  paiement  was  an  Indebtedness 
due  by  him  to  her  of  $637,  and  this  amount 
included  the  amount  of  $337.60,  the  price 
at  which  the  land  had  been  conveyed  by  plain- 
tiff to  defendant  The  wife  thereby  charged 
her  husband  with  the  price  of  the  property, 
which  she  afterwards  sought  to  recover  on 
the  ground  that  the  loan  was  not  made  to  her. 
She  used  that  claim  to  give  effect  to  the  act  of 
conveyance  of  property  by  her  husband  to  her. 
Here  the  application  states  that  the  datlon  en 
paiement  was  Introduced  in  evidence  over  her 
counsel's  objection  "that  it  was  the  act  of  her 
husband,  and  could  not  be  taken  as  evidence 
against  her.  Plaintiff  in  the  application  for  a 
writ  of  certiorari  avers  that  the  land  is  worth 
much  more  than  the  amount  borrowed,— at 
least,  twice  more,— and  prays  for  a  reversal 
of  the  Judgment,  or  that  it  be  remanded  In  or- 
der that  plaintiff's  husband  may  testify.  At 
the  time  the  suit  was  tried  and  decided,  the 
husband  could  not  testify  (the  wife  having 
died  since,  and  her  heirs  having  been  made 
parties  plaintiffs)  as  a  witness,  and  he  alone, 
It  is  urged,  knows  the  true  character  of  the 
transactions.  With  reference  to  the  value  of 
the  property,  the  court  in  its  decision  says: 
"But  the  evidence  tends  to  show  that  the  prop- 
erty is  worth  little,  if  any,  more  than  the 
amount  advanced  by  the  defendant,  and  we 
are  Impressed  with  the  idea  that  It  would  not 
materially  benefit  the  plahitiff  to  hold  other- 
wise in  this  case.  The  only  effect  of  such  a 
decree  would  be  to  entail  additional  cost  on 
the  defendant  of  the  seizure  and  sale  of  the 
property." 

The  foregoing  summary,  we  think,  sets  forth 
the  substantial  facts  needful  to  our  decision 
of  the  issues.  While  the  plaintiff  was  not 
absolutdy  concluded  by  her  declarations  con- 
tained in  the  act  of  datlon  en  paiement  made 
by  her  husband  to  her,  having  selected  him 
for  her  creditor,  and  having  received  a  part 
of  the  amount,  she  has  no  standing  in  court  to 
sue  and  set  aside  the  act  of  sale  she  made  to  the 
defendant  without  having  first  established  that 
sbe  'was  in  some  way  imposed  upon  when  she 
algned  the  datlon  en  paiement  The  court  of 
appeals,  in  answer  to  the  application  of  the 
plaintiff  for  a  writ  of  certiorari,  state  that,  in 
the  absence  of  any  charge  of  fraud  or  error 
practiced  by  the  husband  on  the  wife  in  nuk- 
ing the  datlon,  she  was  bound  by  the  recitals 
in  the  act  of  datlon;  that  she  could  not  retain 
fbe  property  acquired  by  virtue  of  the  datlon, 
and  at  the  same  time,  in  a  proceeding  against 
a  third  person,  repudiate  the  consideration  and 
recitals  the  datlon  contained,  and  which  were 


made  its  basis,  In  the  absence  of  a  charge  and 
proof  of  fraud  or  error.  "There  was  nothing 
in  the  evidence  to  show  that  the  defendant 
knew  that  the  consideration  of  the  sale  was 
for  money  to  pay  the  husband's  debts.  It 
was  an  ordinary  sale,  with  the  faculty  of  re- 
demption, to  secure  the  payment  of  loaned 
money.  But,  in  view  of  the  conduct  of  the 
parties,  and,  more  particularly,  the  plaintiff, 
the  court  held  that  the  title  of  the  nominal 
vendor  had  become  completely  devested.  We 
held  the  wife  bound  by  the  recitals  contained 
In  the  act  of  datlon  en  paiement  citing  iSy- 
man  y.  Schlenker,  44  La.  Ann.  108,  10  South. 
623,  and  Chaffe  v.  Scheen,  84  La.  Ann.  688." 
A  wife  may  show  to  be  ontme  or  erroneous 
the  declarations  of  an  authentic  act  to  which 
she  was  a  party.  She  Is  not  estopped  by  the 
averments  of  the  act  She  mast  however,  in 
some  way  attack  the  act  This  plaintiff  In 
this  case  has  failed  to  do,  and  it  is  not  sea- 
sonable to  apply  for  a  remanding  before  this 
court,  and  a  decree  setting  aside  the  Judgment 
of  both  the  circuit  court  and  the  district  court, 
in  order  to  enable  the  plaintiff  to  amend  the 
pleading  and  raise  Issues  which  should  have 
been  raised  in  the  first  histance.  We  must, 
in  cases  arising  here  under  article  101  of  the 
Code,  adhere  especiaUy  to  the  rules  of  prac- 
tice. The  rule  nisi  in  this  case  is  discharged, 
and  plalntlfTs  application  for  a  writ  of  cer- 
tiorari is  denied. 

(El  La.  Ann.  521) 

GOODWILL  V.  ELKINS.    (No.  18,092.) 

(Supreme  Court  of  Louisiana.    March  7,  1899.) 

CoxnsBio:*  or  Judombnt— Waivbb  of  Citation 
— Pbooe»cbs. 

1.  Since  the  adoption  of  the  constitntion  of 
1898,  persons  holding  from  their  debtors  waiv- 
era  of  citation  and  confessions  of  judgment  of 
the  character  referred  to  in  article  91  of  that 
instrument  are  not  entitied,  upon  simple  pro- 
duction and  proof  of  the  waivers,  and  proof  of 
the  confession,  to  obtain  judgments,  though  the 
waivers  and  confessions  may  antedate  the  con- 
stitution. 

2.  They  must  proceed  independently  of  the 
waivers  of  citation,  as  if  the  same  had  not  been 
written,  and  follow  the  rules  governing  ordi- 
nary proceedings. 

(Syllabus  by  the  Court.) 

Oase  certified  from  court  of  appeals,  First 
circuit 

Action  by  A.  Gk>odwllI  against  John  EJlkins. 
Judgment  for  defendant  and  plaintiff  appealed 
to  the  court  of  appeals,  which  certified  the 
case  for  Instructions.    Affirmed. 

The  Judges,  pro  se.  L.  K.  Watklns,  for  A. 
Goodwill. 

NICHOLLS,  a  J.  The  Judges  of  the  covrt 
of  appeals  of  the  First  circuit  have  certified 
to  us  that  in  the  suit  of  A.  Goodwill  against 
John  Elklns,  therein  pending  on  appeal,  "a 
certain  question  Is  presented  for  solution  which 
they  think  a  proper  one  to  submit  to  the  su- 
preme court  to  the  end  that  they  may  obtain 
from  It  instructions  for  the  proper  determina- 
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tion  of  tbe  canae."  The  qnesHon  la  Bobmltted 
to  OS  in  the  foUowlng  language: 

"On  the  22d  of  December,  1894,  the  defend- 
ant gave  a  promlssary  note  to  the  plaintiff  tor 
$150,  with  8  per  cent  interest  from  December 
31,  1888,  payable  one  day  after  date.  In  the 
body  of  the  note  is  a  waiver  of  Jurladictlon, 
citation,  and  copy  of  petition,  and  a  confession 
at  Judgment  In  favor  of  the  hcdder  for  the 
amount  of  the  obligation.  This  oUigaUon  waa 
presented  to  the  judge  of  the  Second  Judicial 
district,  accompanied  with  a  petition  and  proof 
of  the  waiver  of  citation  and  confession  of 
Judgment,  upon  which  the  Jodge  declined  to 
grant  a  Judgment  for  the  reason  that  the 
obligation  was  not  due  at  the  time  of  the  sign- 
ing of  the  confession  of  Judgment«  and  that, 
under  article  91  of  the  constitution  of  1898, 
the  waiver  of  citation  and  confession  of  Judg- 
ment, by  docnment  under  private  signature 
prior  to  the  maturity  of  the  obligation,  conld 
not  form 'the  basis  of  a  Judgment  without  ci- 
tation, as  in  the  ordinary  form  of  procedure. 
From  this  ruling  of  the  court,  the  plaintiff  ap- 
pealed to  this  court.  It  is  dear  that,  under 
the  law  and  Jurisprudence  as  it  existed  prior 
to  the  adoption  of  the  present  constitution,  the 
plaintiff,  on  the  production  of  such  an  obliga- 
tion, was  entitled  to  Judgment;  and,  the  <Mily 
question  to  be  determined  Is,  does  the  provi- 
sion in  article  91  of  the  constitution  of  1898, 
tliat  'a&TfUx  of  citation  shall  not  be  waived, 
nor  Judgment  confessed  by  any  document  un- 
der private  signature,  executed  prior  to  the 
maturity  of  the  obligation,'  have  such  a  retro- 
^)ectlve  (^>eratlon  as  to  restrict  the  power  of 
the  courts  In  making  confessions  of  Judgment 
executory,  without  citation,  or  dday,  or  In  the 
ordinary  forms  of  procedure." 

We  are  of  the  opinion  that  parties  holding 
from  their  debtors  waivers  of  citation  and  con- 
fessions of  Judgment,  audix  as  article  91  of  the 
constitution  of  1898  refers  to,  are  not  entitled, 
since  the  adoption  of  that  Instrument,  to  ob- 
tain Judgments  upon  simple  production  of  and 
proof  of  such  waivers,  and  proof  of  such  ooa- 
fession.  They  must  proceed  against  their 
debtors  Independently  of  the  waivers  of  cltar 
tion,  and  as  if  the  same  had  not  been  written, 
and  follow  the  rules  governing  ordinary  pro- 
ceedings. The  fact  that  the  waivers  of  cita- 
tion and  confessions  of  Judgment  may  have 
been  given  at  a  date  anterior  to  the  adoption 
of  the  constitution  Is  an  Immaterial  circum- 
stance In  that  connection.  Our  answer  Is  in- 
tended to  refer  to  and  cover  nothing  more  than 
methods  of  proceeding.  Matters  outside  of 
this  are  left  open. 

We  avail  ourselves  of  the  present  oppot' 
tunlty  to  say  that  our  duties,  already  heavy,' 
have  been  made  greatly  more  onerous  than 
they  were  by  the  provIsltHiB  of  the  present  con- 
stitution, and  that  our  labors  would  be  mate- 
rially lessened  If  the  courts  of  appeal,  in  citi- 
fying to  us,  under  article  101  of  the  constito- 
tlon,  questions  frar  answer,  should  give  us  the 
benefit  of  their  own  prior  examination  of  and 
conclusions  npcm  the  matters  submitted,  and 


In  doing  so  would  cite  fhe  laws  and  decisions 
bearing  upon  them.  It  would  greatly  facili- 
tate us  to  be  placed  in  possession  of  the  briefs 
filed  by  counsel  of  the  parties,  and  to  be  in- 
formed preclsdy  as  to  what  their  contentions 
and  aij^umentB  were. 


(tl  La.  Ann.  416) 
STATE  ex  rel.  BURKE  v.  CITIZENS'  BANK 

or  JENNINGS.    (No.  12,962.) 
(Supreme  Court  of  Louisiana.    Jan.  9,  1899.) 
Btookboldbr  m  Bank  —  Insprctioi;  of  Books — 

COKSBNT  OV    DtREOTOHS — EXPKNSES  Of 
AOCOUXTANT. 

1.  A  shareholder,  or  other  person,  with  a 
laudable  object  to  accomplish,  or  a  real  and 
actual  interest  upon  which  to  predicate  Ills 
request  for  information  disclosed  oy  the  books 
of  a  bank,  is  given  by  the  fandamental  law 
the  right  to  inspect  them. 

2.  The  claim  that  the  right  of  Inspection  is 
strictly  personal  to  the  shareholder,  and  cannot 
be  exercised  by  another  for  him,  and  in  his 
stead,  as  an  agent  or  executor,  is  without 
force;  for.  If  that  were  true,  the  possession  of 
the  right  would  be  futile  in  many  instances. 

3.  A  by-law  of  a  corporation,  which  provides 
that  no  stockholder  or  other  person  shall  have 
the  rlg:ht  to  inspect  the  books  without  special 
authority  from  the  board  of  directors,  must  be 
subordinated  to  the  provisions  of  the  charter 
and  the  general  and  f  nndamental  law. 

On  Rehearing. 

While,  in  a  proper  case,  an  accountant  or 
expert  may  be  appointed  by  the  court  to  assist 
a  party  in  interest  in  the  examination  the  law 
gives  him  the  right  to  make  of  the  books  of 
a  bank  or  other  corporation,  no  part  of  the 
compensation  to  be  paid  such  expert  should  be 
assessed  against  the  defendant  bank  or  cor- 
poration. 
(Syllabus  by  the  0>urt.) 

Appeal  from  judicial  district  court,  parish 
of  Oalcaslen;  S.  D.  Read,  Judge. 

Application  by  the  state,  on  the  relation  ot 
Rose  O.  Burke,  executrix,  for  a  writ  of  man- 
damus against  the  Citizens'  Bank  of  Jennings. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Modified  and  affirmed. 

C!llne  &  CUine,  for  appdlaat  Sdiwing  & 
Moore,  for  appellee. 

WATKINS,  J.  The  relatrlx,  as  executrix 
of  Dr.  E.  M.  Burke^  deceased.  Instituted  suit 
In  the  district  court,  coupled  with  an  applica- 
tion for  a  writ  of  mandamus,  to  compel  the  re- 
spondent bank  to  permit  her  to  have  view  and 
to  make  an  inspectkm  of  the  IxMks  of  the 
bank,  alleging  tliat  ttie  deceased  at  his  death 
was  the  owner  and  possessor  of  IS  shares  of 
fbe  ci^ltal  stock  of  the  bank,  and  that  the  es- 
tate under  her  administration  Is  still  the  own- 
er thereof.  She  avers  that  under  the  consti- 
tution and  laws  of  the  state  she  has  the  right 
to  Inspect  and  examine  the  books  of  said  liank 
for  the  purpose  of  ascertaining,  among  other 
things,  the  amount  of  capital  stock  suijscrll)ed, 
the  names  of  the  owners  of  stock,  the  amounts 
owned  by  them,  respectively,  the  amount  of 
stock  paid  up,  the  transfers  of  stock,  and  the 
dates  thereof,  and  the  amount  of  assets  and 


Digitized  by 


Google 


u.) 


STATE  T.  CITIZENS'  BANK. 


Bid 


Uatdlltles  of  the  bank.  She  farther  arera 
"that  said  right  Is  valnable,  and  the  exercise 
thereof  necessary  to  enable  her  to  ascertain 
the  real  valne  of  said  stock,  what,  if  any,  divi- 
dends are  due  thereon,  the  conditioa  of  said 
estate  In  acooont  with  s^d  bank,  the  scdrency 
or  insolTency  thereof,  and  the  best  Interests  of 
said  estate  in  connection  th»ewltb."  She  al- 
leges that  dne  demand  was  made  npon  the 
I^al  custodian  of  said  books  and  assets  "for 
pennlssloD  to  make  an  inspection  and  exam- 
ination," and  that  said  demand  was  peremp- 
torily  refused,  and  that  said  refusal  was  a  de- 
nial of  Justice,  and  "left  her  without  remedy 
by  the  ordinary  coarse  of  law."  For  answer, 
the  respondent  pleads  the  general  Issue,  and 
then  specially  denies  that  the  relatrix,  "in  her 
capacity  of  executrix  or  In  any  other  capacity, 
has  a  right  to  examine  or  Inspect  the  books  of 
said  bank,  or  that  the  exercise  of  the  said  pre- 
teaded  right  is  necessary  to  subserve  the  In- 
terests of  the  succession  of  the  said  Barker  or 
that  be  ever  demanded  the  right  to  examine 
the  books  of  the  bank."  He  alleges  that  the 
rdatrlx  personally  is  unfirlendly  to  the  bank, 
and  that  she  does  an  ot  her  own  boslneas 
throagh  another  bank,  and  perslst^tly  seeks 
to  deter  bar  friends  from  patronizing  the  re- 
spcmdent  bank;  that  she  is  not  a  stockholder 
of  said  bank,  and  has  no  Interest  in  the  con- 
duct or  management  of  Its  business;  and  thiat, 
being  advised  of  her  unfriendliness.  It  fears 
and  has  Just  grounds  to  appr^end  "the  dam- 
age she  might  be  able  to  do  ieq)ondenf  s  busi- 
ness^ If  permitted  to  examine  the  bcioks  of  the 
bank,  where  she  could  learn  the  names  of  Its 
customers,  their  financial  standing  in  the  com- 
munity, and  other  business  secrets,  the  dlvul- 
gence  ot  which  woold  be  ruinous  to  the  busi- 
ness faitecests  of  the  respondent"  The  furtha: 
averment  is  that  the  relatrix  "persistently  fol- 
lows, in  her  business  aJTairs,  the  advice  of  one 
li.  M.  Valdetero,  who  Is  nottniDudy  nnfrlendly 
to  the  Interests  of  the  reqwndent  bank;  and 
that  he  Is  plalndfl  In  a  suit  now  pending  be- 
fore Tour  honocaUe  court  wherein  he  seeks  to 
recover  |10,000  as  alleged  damages  against  the 
xeepondent";  that  "the  monthly  sworn  state- 
ments (^  the  affairs  of  res{)ondait  bank  contain 
amide  information  to  all  those  interested  In 
■aid  bank  as  to  Its  financial  condition,  the 
▼aloe  of  Its  stock,  what  dividends  are  dne 
tiiereon,  and  as  to  Its  solvency;  that,  more' 
aver,  the  cashier  of  said  bonk  has  offered,  and 
still  stands  ready,  to  furnish  plaintiff  a  full 
and  conQdete  statement  of  the  account  of  the 
Bucoession  of  B.  M.  Burke  with  the  said  bank." 
Beqwndent  farther  avers  that  under  a  by-law 
of  the  bank  "no  stoclcholder  or  any  other  per- 
aoonr  riiall  have  the  right  to  ins(>ect  the  books 
ot  the  bank  without  special  authority,"  and 
tbat  no  such  authority  was  ever  applied  for, 
or  granted  by  the  board  of  directors  of  the 
bank;  that  said  by-law  Is  In  strict  accord  with 
tbe  custom  and  usage  among  banks,  and  that 
gnch  application  is  and  was  a  condition  preced- 
ent to  permission  being  granted  for  an  ex- 
axninaticm  by  other  than  regular  officers  of  the 


bank;  and  that.  It  the  relatrix  did  make  de- 
mand tQwn  the  president  or  caabla  of  the  bank 
for  permission  to  make  an  examination  of  the 
books  of  the  bank,  they  were  wholly  without 
authority  to  grant  the  request  without  tbe 
sanction  of  the  board  of  directors  being  first  ob- 
tained. The  case  was  tried,  and  decided  in 
tBLVOt  of  the  relatrix,  and  the  writ  of  man- 
damus was  made  peremptory,  and  from  that 
judgment  the  respondent  has  prosecuted  this 
appeaL 

The  transcript  presents  us  with  a  brief 
statement  of  facts,  which  Is  herewith  tran- 
scribed in  part,  viz.:  "That  at  the  time  of  his 
death  R  M.  Burke  was  a  8to<^holder,  and 
that  the  estate  Is  still  owner  of  fifteen  shares 
($1,500.00)  of  stock.  In  the  Citizens'  Bank  of 
Jennings,  La.  That  Mrs.  Burke,  executrix, 
accompanied  by  L.  M.  Valdetero,  called 
*  *  *  at  the  bank,  and  asked  to  be  al- 
lowed to  Inspect  and  examine  the  accounts  of 
said  E.  M.  Burke  with  said  bank  on  the 
bank's  books,  etc.  That  the  cashier  states 
that  she  only  asked  to  examine  Dr.  Burke's 
account,  [though]  all  agree  that  he  refused, 
and  that  he  was  and  la  the  custodian  of  the 
'books  of  the  bank.  That  the  evidence  shows 
that  an  effort  ■wah  made  to  see  the  president, 
but  that  he  was  absent  from  tbe  parish.  The 
evidence  shows  that  L.  M.  Valdetero  has  a 
suit  against  the  bank,  and  is  unfriendly  with 
the  cashier,  but  friendly  with  the  stockholders 
and  officers  of  the  bank."  On  this  state  of 
the  pleadings  and  evidence,  tbe  question  for 
decision  is  whether  the  relatrix  Is  entitled 
to  tbe  relief  she  demands,  and  which  was 
granted  by  the  Judge  a  quo. 

The  first  and  principal  point  taken  by.  the 
counsel  for  respondent  is  that  the  relatrix  Is 
without  Interest  as  a  stockholder,  and  for 
that  reason  without  right  to  demand  an  in- 
spection of  the  books  of  the  bank;  she  being 
merely  the  executrix  of  a  deceased  stockhold- 
er, and  without  any  personal  right  of  exami- 
nation. The  constitution  of  1879  made  It  the 
duty  of  all  corporations  organized  or  doing 
business  in  this  state  under  the  laws  or  au- 
thority thereof  to  have  and  maintain  a  pub- 
lic office  for  the  transaction  of  its  business, 
"and  wh«%  shall  be  kept  for  public  Inspec- 
tion boolu  in  which  shall  be  recorded  the 
amoimt  of  tbe  capital  stock  subscribed,"  etc. 
Const  1879,  art  246.  In  the  recent  decision 
of  this  court  In  State  ex  reL  Bourdette  v. 
New  Orleans  Gaslight  Co.,  49  La.  An.  1559, 
22  South.  815,  it  was  hdd  that  the  right  con- 
ferred by  that  article  secures  to  stockholders 
of  a  corporation  the  right  to  inspect  its  books, 
and,  if  the  right  of  inspection  be  unreasona- 
bly denied,  mandamus  would  lie  to  enforce 
It;  but  the  court  said  that  "by  'public  Inr 
spection'  Is  meant  not  the  inspection  of  the 
Idle,  the  impertinent  or  the  curious,— those 
without  an  interest  to  subserve,  or  advance, 
or  protect.  It  was  never  contemplated  that 
any  and  everybody,  as  the  whim  may  seize 
hhn  or  them,  should  be  permitted  to  walk 
Into  the  office  of  the  company  or  corpora- 
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tlon,  and  pry  Into  Its  affiUrs.  But  a  share- 
holder or  other  person,  with  a  Uxudable  ob- 
ject to  accomplish,  or  a  real  or  actual  interest 
upon  which  to  predicate  his  request  for  in- 
formation disclosed  by  the  books,  is  Kiven,  by 
the  fundamental  law  Itself,  the  right  to  In- 
spect them."  (Our  Italics.)  In  our  opinion, 
the  relatrix,  as  the  executrix  of  a  deceased 
shareholder  of  the  stock  of  the  lespondait 
bank,  has  brought  bersdf  within  the  scope 
and  plain  Intendment  of  that  decision,  and 
thus  disclosed  an  Interest  sufficient  to  Justify 
a  resort  to  mandamus.  Indeed,  we  can  per- 
ceive no  reason  why  the  person  representing 
as  executrix  the  deceased  shareholder,  should 
not  have  the  same  right  of  Inspection  pro  bac 
vice  as  the  latter  had  while  living.  That  she 
Is  not  personally  a  shareholder  of  the  respond- 
ent bank,  and  perhaps  a  shareholder  of  an- 
other bank,  could  not  be  reasonably  consider- 
ed as  excluding  the  right  of  the  estate  alto- 
gether; nor  do  we  consider  the  particular 
dauber  pointed  out  In  the  defendant's  return 
as  likely  to  result  from  the  Inspection  propos- 
ed as  sufficient  to  Justify  a  refusal  of  relief 
to  the  executrix  altogether.  Of  course,  prop- 
er care  should  be  taken,  In  the  exercise  of  the 
right  of  Inspection  accorded  to  her,  that  the 
Interest  of  the  bank  be  amply  protected  and 
safeguarded  from  Idle  curiosity  or  undue  In- 
quisitlveness  Into  the  private  affairs,  not  ap- 
'pertalnlng  to  the  legitimate  objects  to  be  at- 
tained by  the  inspection.  Nor  should  the  one 
examining  Into  the  affairs  of  the  bank  be  per- 
mitted to  examine  Into  the  matter  of  depos- 
itors' accounts,  to  find  out  who  are  depositors; 
If  any  one  is  a  depositor,  the  amount  to  his 
credit;  or  anything  connected  with  private 
matters  of  depositors. 

Article  273  of  the  constltatlon  of  1898  is 
Identical  with  that  of  article  245  of  1879. 
In  Legendre  v.  Association,  45  La.  Ann.  669, 
12  South.  837,  a  similar  Interpretation  was 
placed  upon  the  latter  article  as  was  done  In 
the  Bonrdette  Case,  and  in  the  course  of  our 
opinion  we  said:  "The  constitutional  right  to 
Inspect  the  books  [of  a  corporation  at  a  rea- 
sonable time]  cannot  reasonably  be  denied. 
There  can  be  no  question  that  the  ownership 
of  stock  confers  the  authority  to  see  that  the 
property  is  well  managed.  The  exercise  of 
this  authority  Involves  primarily  the  right  to 
examine  the  books."  In  State  v.  Bienville 
Oil-Works  Co.,  28  La.  Ann.  204,  the  particular 
question  here  presented  was  decided  adverse- 
ly to  the  present  contention  of  resxwndent 
thus,  viz.:  "The  objection  that.  If  the  relator 
has  the  right  he  claims.  It  is  personal  to  him- 
self, and  cannot  be  exercised  hy  another,  we 
regard  as  having  no  force.  The  possession 
of  the  right  in  question  would  be  futile  if  the 
possessor  of  It,  through  lack  of  knowledge 
necessary  to  exercise  it,  were  debarred  the 
right  of  procuring  In  his  behalf  the  services 
of  one  who  could  exercise  it"  It  seems  quite 
apparent  that  this  rule  is  entirely  applicable 
to  the  case  of  an  executrix,  the  denial  of  right 
of  Inspection  to  whom  would  be  equivalent 


to  an  exclusion  of  the  right  of  a  deceased 

stockholder  altogether. 

On  the  second  proposition  which  counsel  for 
the  respondent  submits  with  regard  to  the  suf- 
ficiency of  the  demand  made  by  the  relatriz 
to  entitle  her  to  relief  by  miiniiinnna,  we  are 
of  opinion  that  the  Answer  should  be  an  af- 
firmative one;  for  it  is  not  denied  that  Dr. 
Burke  was  a  shareholder  of  the  bank,  and  a 
depositor  as  well,  and  It  Is  admitted  that,  not- 
withstanding she  is  executrix  of  his  estate,  her 
demand  for  an  examination  of  the  books  of 
the  bank,  and  particularly  those  containing 
his  account,  was  peremptorily  refused.  The 
management  of  the  bank  seems  to  have  con- 
ceded the  refusal  by  the  cashier  an  act  of  its 
own,  and  hence  the  case  is  differenced  from 
the  Case  of  Legendre,  45  La.  Ann.  669,  12 
South.  837.  We  are  of  opinion  that  the  point 
made  in  the  ree^ndent's  answer  to  the  effect 
that  a  by-law  at  the  corporation,  which  de- 
clares that  no  stockholder  ix  other  person  shall 
have  the  right  to  inspect  the  txxiks  of  the  bank 
without  special  authority  from  the  board  of  di- 
rectors cannot  prevail  against  the  relatrlx. 
This  question  was  considered  by  the  court  in 
Oockbum  v.  Bank,  18  La.  Ann,  289,  and  In 
the  course  of  their  opinion  they  said:  "De- 
fendant avers  that  by  the  charter  of  the  Union 
Bank,  and  the  laws  apidlcable  th^eto,  the  en- 
tire management  of  its  affahrs  and  the  control 
of  its  books  and  property  are  confided  to  a 
board  of  directors,  who  administer  the  same^ 
and  have  the  right  of  deciding  when,  by  whom, 
and  for  what  purpose  the  said  books  shall  be 
Inspected,  except  in  cases  specially  provided 
by  law;  and  that  petitioner  has  in  law  no 
right  to  demand  at  his  pleasme  the  In^Kction 
of  the  books,"  etc.  "If  the  board  of  directors 
have  the  exclusive  right  alleged  to  exist  in 
them,  they  must  derive  the  power  and  prerog- 
ative from  the  free  banking  laws  of  the  state 
or  the  diarter.  •  ♦  ♦  Defendant  has  not, 
however,  called  our  attention  to  any  act  of  the 
legislature,  to  any  part  of  the  charter  of  the 
bank,  or  to  any  of  its  rules  or  by-laws  whldi 
confer  such  exclusive  authority  upon  thetmard 
of  directors,  and  we  are  not  aware  of  the  grant 
of  any  such  prerogative  exclusively  to  the 
board  of  directors.  A  stodiholdei:  In  a  corpo- 
ration possesses  all  his  Individual  rights,  ex- 
cept so  far  as  he  is  deprived  of  them'  l^  the 
charter  or  the  law  of  the  land.  As  long,  then, 
as  the  charter,  or  the  rules  and  by-laws  passed 
In  conformity  thereto,  and  the  law,  do  not  re- 
strict his  Individual  rlgbta,  be  possesses  them 
In  full,  tind  can  demand  to  exercise  them.  It 
cannot  be  denied  that  it  is  the  right  of  every 
one  to  see  that  his  property  is  well  managed, 
and  to  have  access  to  the  proper  sources  of 
knowledge  In  this  respect"  (Our  italics.) 
Taking  that  opinion  as  our  guide.  It  Is  evldoit 
that  a  by-law,  of  Itself,  is  not  sufficient  to  vest 
full  power  in  a  board  of  directors  to  decide 
whether  a  shareholder  may  Inspect  the  books 
of  a  corporation  or  not;  but,  that  a  by-law 
should  be  thus  authoritative,  it  must  have  the 
sanction  ot  the  charter  and  the  general  law. 
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Bnt,  In  the  Bght  afforded  by  the  Jurlq^ro- 
dence  interpreting  the  fundamental  law  In  the 
premises,  we  think  both  the  diarter  and  the 
law  are  anbordlnated  thereto.  Our  examina- 
tion of  this  case  has  brought  us  to  the  same 
conduBion  it  did  the  Judge  of  the  lower  court 
Judgment  affirmed. 

On  Application  for  Rehearing. 
(Feb.  20.  1899.) 
BLANCHABD,  J.  The  oomrt  a  qua  granted 
the  plaintiff's  ixayec  for  an  expat  to  assist 
her  in  the  examination  she  desired  to  malce  of 
the  books  of  the  bank,  which,  under  the  law, 
she  has  the  right  to  inspect  The  plaintiff  liad 
asked  for  the  iQ)pointment  of  a  partlcnlar  per- 
son, named  by  her,  as  such  expert  The  de- 
fendant bank,  while  resisting  the  demand  for 
an  inspectton  of  its  books  as  herein  sought 
asked  that  in  the  event  the  in^iectloa  was 
granted,  and  the  court  thought  it  a  proper 
case  for  the  appointment  of  an  expert  to  as- 
sist plaintiff  In  the  examination,  the  person 
named  by  plaintiff  be  /not  appointed,  because 
he  was  inimical  to  the  bank;  and  that  some 
other  disinterested  and  unprejudiced  person  be 
named  as  such  expert  The  court  declined  to 
name  tlie  party  suggested  by  plaintiff,  and  ap- 
pointed  aa  expert  W.  H.  Simmons.  The  costs 
of  the  mandamus  proceeding  were  rightly  ad- 
judged against  defendant  bank,  bnt  we  do  not 
think  any  pert  of  the  oompensatloQ  which  will 
be  due  the  expert  should  have  been  charged 
against  the  bank.  The  judgment  below  di- 
rects that  such  compensation  tie  paid  johitly 
by  idalntlff  and  defendant  As  this  expense 
cannot  be  reckoned  any  part  of  the  costs  of 
this  litigation,  and  as  the  examination  is  a 
matter  desired  by  idaintiff  alone,  and  for  her 
benefit  alone,  the  compensation  of  the  expert 
should  be  borne  by  her  alone.  In  this  reelect 
the  Judgment  appealed  from  is  erroneous,  and 
it  becomes  necessary  to  correct  the  same.  It 
is  therefore  ordered  that  the  former  decree  of 
this  court  hereinbefore  lianded  down,  be  set 
aside,  and  it  is  now  adjudged  and  decreed 
ttiat  the  Judgment  appealed  from  be  so  amend- 
ed as  to  strike  therefrom  tbe  award  against 
defendant  of  any  part  of  tlK  compensation 
wlildi  will  become  due  the  expert  appointed  to 
assist  plaintiff  In  her  examination  of  the  books 
of  the  bank,  and  it  is  directed  that  such  ex- 
pense be  borne  by  plaintiff  alone;  and  that  as 
thus  amended,  the  judgment  of  the  court  a  qua 
be  affirmed,  costs  of  the  lower  court  to  be 
taxed  against  defendant  those  of  appeal 
against  plaintiff  and  appellee.  Behearing  de- 
nied. 


(50  La.  Ann.  1324) 

BREAUX  V.  BIBNVENU.    (No.  12,98E.)i 
(Supreme  Court  of  Louisiana.    Feb.  20,  1890.) 

BmassT  DoMAiH— CoNSTaucTioN  or  Pbivatb 
Road. 
Act  No.  54  of  1896,  authorizing  owners  of 
property  situated  as  described  therein  to  ac- 

1  Behearing  deaied  March  20, 1889. 
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anlre  by  the  ezproprlatlott  proceedings  fixed  In 
ie  second  and  tlurd  sections  of  the  act  the 
right  to  construct  a  road,  tramway,  ditches,  or 
canal,  as  the  exigencies  of  the  case  might  re- 
quire, over  the  lands  of  his  neighlMrs  to  the 
nearest  public  road,  railroad,  or  water  course 
for  the  purjjose  of  getting  the  products  of  such 
land  to  such  public  road,  railroad,  or  water 
course,  If  constitutional,  is  in  derogation  of  gen- 
eral right  and  calls  for  very  strict  interpreta- 
tion. The  law  does  not  apply  to  parties  whose 
lands  border  upon  a  public  road  or  stream  by 
which  the  products  of  tiia  plantation  can  reach 
a  market  under  feasible,  though  difficult,  con- 
ditions. The  law  does  not  take  Into  account 
the  inconyenlences  of  the  situation,  nor  the 
greater  or  lesa  coat  of  reaching  the  railroads, 
tiie  refineries,  or  public  centers  of  business  or 
trade,  but  contemplates  an  absolute  inability 
of  doing  so  without  the  right  of  way  being 
granted. 
(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court  parish 
of  Lafayette;   Conrad  De  Baillon,  Judge. 

Action  by  Gus  A.  Breaux  against  Oalbert 
Bienvenu.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

The  plaintiff,  in  his  petition,  alleged  that  be 
had  built  and  then  had,  a  tramway  road,  of 
which  be  was  the  owner,  with  a  right  of  way, 
said  right  of  way  running  partly  on  the  right 
of  way  of  Galbert  Bienvenu,  as  described  in 
said  petition;  that  being  unable  to  agree  as 
to  the  right  of  way  for  the  said  tramway,  he 
applied  to  the  police  Jury  of  the  parish  of 
Lafayette,  under  Act  No.  54  of  1886,  to  assess 
the  amount  to  be  paid  to  said  Bienvenu  for 
said  right  of  way,  of  which  he  was  duly  ad- 
vised, which,  at  its  session  of  December. 2, 
1897,  was,  by  said  police  Jury,  assessed  at  the 
sum  of  $100,  and  petitioner,  on  the  31st  day  of 
December,  1807,  tendered  said  amount  to 
Bienvenu,  wliich  he  declined  to  receive,  and 
grant  a  deed  for  right  of  way  as  aforesaid; 
that  petitioner  had  the  right  under  the  law, 
to  keep  his  tramway  on  said  land  aa  it  was 
originally  built  with  the  consent  of  Bienvenu, 
and  that  he  was  without  right  or  warrant  to 
enter  upon  said  property,  or  interfere  with  it; 
that  in  violation  of  his  legal  rights.  Bienvenu 
had,  since  the  amount  was  assessed  and  ten- 
dered him,  entered  upon  said  property  wrong- 
fully and  illegally,  and  was  proceeding  to 
Injure  and  destroy  the  same,  and  he  was  enti- 
tled to  have  Bienvenu  enjoined  from  commit- 
ting any  trespass  or  doing  any  injury  to  peti- 
tioner's tramway,  or  any  part  thereof.  He 
prayed  for  an  injunction  to  that  effect  and 
that,  after  due  proceedings,  petitioner  be  en- 
titled to  the  right  of  way  aforesaid  for  his 
tramway  on  his  paying  him  the  sum  of  $100. 
A  preliminary  injunction  issued  under  order 
of  court  as  prayed  for.  Defendant  excepted 
that  plaintiff's  petition  disclosed  no  cause  of 
action,  and,  further,  that  plaintiff  was  with- 
out right  of  action  under  the  law;  that  his 
alleged  possession  of  the  strip  of  land  belong- 
ing to  defendant  was  under  and  by  virtue  of 
a  written  lease  to  him  by  defendant  which 
lease  expired  by  limitation  on  January  1, 1898, 
and  Judgment  evicting  plaintiff  therefrom  had 
been  rendered  by  tbe  Justice  of  tbe  i^ce  of 
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the  Third  WBid  of  Lafayette,  and  plaintiff  conid 
not  change  the  character  of  his  possession; 
that  he  was  without  right  or  cause  of  action, 
because  his  action  was  one  to  devest  defend- 
ant of  his  property  for  plaintiff's  private  bene- 
fit and  gahi;  that  Act  No.  54  of  1886,  under 
which  he  was  proceeding,  was  unconstitution- 
al, null,  and  void,  for  the  reason  that  it  aimed 
to,  and  the  purpose  of  it  was,  to  devest  the 
owner  of  his  property  without  due  process 
of  law,  In  violation  of  the  constitution  of 
the  state  of  Louisiana  and  of  the  United 
States;  that  its  purpose  was  to  devest  vest- 
ed rights,  and  to  take  property  for  private 
benefit  and  gain;  and  that  it  confers  Judi- 
cial powers  upon  the  police  jury.  The  dis- 
trict court  overruled  the  exception  of  no  cause 
of  action,  and  referred  the  balance  of  the  ex- 
ception to  the  merits  to  stand  as  an  answer 
with  leave  to  defendant  to  amend  the  same. 
Defendant  answered,  pleading  first  the  gen- 
eral Issue.  Further  answering,  he  averred 
that  Act  No.  64  of  1896  was  unconstitutional, 
null,  and  void,  but,  if  constitutional,  the  same 
had  not  been  complied  with  by  the  police  Jury 
of  Lafayette  parish  in  the  alleged  attempt  to 
take  the  land  of  this  defendant;  that  there 
was  no  due  hearing  of  both  parties;  that  they 
did  not  fix  the  dimensions  of  the  land  to  be 
taken,  nor  the  value  thereof,  and  other  pro- 
visions of  the  same  were  not  complied  with, 
and  that  the  aUeged  action  of  the  police  was 
otherwise  vague,  indefinite,  and  insafficlent. 
Further  answering,  defendant  averred,  in  the 
event  the  foregoing  pleas  be  overruled,  that, 
as  admitted  by  plaintiff,  he  (plaintiff)  did  not 
come  within  the  terms,  nor  was  he  In  any 
manner  entitled  to  the  provisions,  of  said  Act 
No.  fi4  of  1886,  but,  on  the  contrary,  his  place 
fronted  upon  a  public  road  on  one  side  and  the 
Bayou  Vermillion  on  the  other,  besides  hav- 
ing another  road  to  reach  the  public  road. 
Defendant  specially  pleaded  that  he  objected 
to  the  entry  of  plaintiff  upon  his  place;  that 
by  so  dohig  said  plaintiff  would  cause  him 
actual  damages  in  the  sum  of  $500.  He  fur- 
ther pleaded  that  this  suit,  having  for  its  ob- 
ject the  taking  of  private  property  for  private 
gain,  was  illegal,  oppressive,  and  vexatious, 
causing  harassment  and  loss  of  time  to  de- 
fendant, for  which  he  was  liable  to  defendant 
in  the  sum  of  $150,  and  for  which  defendant 
should  have  judgment.  He  further  alleged 
that  be  therewith  tendered  bond  In  the  sum 

of doDars,  or  in  such  amount  as  might 

be  fixed  by  the  court,  and  the  sum  of  $12  in. 
cash,  and  that  tmder  the  law  he  was  entitled 
to  trial  by  jury  herein.  The  premises  consid- 
ered, defendant  prayed  that  he  have  judgment 
rejecting  the  demand  of  plaintiff,  and  for  $160. 
Defendant  filed,  afterwards,  a  supplemental 
answer,  In  which  he  averred  that  the  tram- 
way described  in  plalntifTs  petition  was  built 
upon'  defendant's  land  under  and  by  virtue  of 
a  contract,  a  copy  of  which  was  annexed,  and 
made  part  thereof.  Defendant  further  aver- 
red said  contract  expired  by  limitation  on  the 
lat  day  of  January,  1886;  that,  not  wishing 


to  renew  said  contract,  he  notified  plaintiff  to 
vacate  said  property,  but  that  he  refused  to 
do  so;  that  defendant  objected,  and  had  ob- 
jected, to  the  use  and  occupation  of  his  land 
by  plaintiff  beyond  the  term  of  said  contract. 
In  view  of  the  premises,  he  prayed  that  "said 
contract  be  decreed  to  have  expired  by  limita- 
tion on  January  1, 1898,  and  plaintiff  be  order- 
ed to  vacate  the  property  of  defendant  which 
he  holds  thereunder,  and  that  defendant  have 
possession  of  the  same.  The  case  was  tried 
before  a  Jury,  who  returned  a  verdict  In  favor 
of  defendant,  and  thereupon  the  court  render- 
ed Judgment  in  favor  of  the  defendant,  dis- 
solving the  injunction  which  had  Issued  in  the 
suit,  and  rejecting  plaintUTs  demand.  It  fur- 
ther decreed  and  ordered  that  the  plaintiff  re- 
move his  tramroad  from  defendant's  land  as 
prayed  for.    Plaintiff  appealed. 

Orther  C.  Mouton,  for  appellant  O.  D.  Caf- 
fery,  William  Campbell,  and  Crow  Olrard 
(Parkerson  &  Tobin,  of  counsel),  for  appellee. 

NIOHOLLS,  O.  J.  (after  stating  the  facts). 
Act  No.  45  of  1896,  on  which  plaintiff  based 
his  rights,  provides  that  In  all  cases  where 
the  owner  whose  lands  are  inclosed,  or  en- 
tirely surrounded  by  lands  of  another  or  oth- 
ers, and  where  the  lands  thus  Inclosed  or  sur- 
rounded do  not  front  upon  a  public  road,  rafl- 
roed,  or  water  course,  and  who  has  no  right 
of  way  to  the  nearest  public  road,  railroad, 
or  water  course,  such  owner  shall  have  the 
right  to  construct  a  road,  tramway,  ditches, 
or  canal,  as  the  exigencies  of  the  case  may 
require,  over  the  lands  of  his  neighbors,  to  the 
nearest  public  road,  railroad,  or  water  course, 
for  the  purpose  of  getting  the  products  of  such 
land  to  such  public  road,'  or  for  the  purpose 
of  drainage,  railroad,  or  water  course,  in  the 
manner,  and  from  and  under  the  conditions, 
fixed  in  the  second  and  third  sections  of  the 
act  Those  sections  provide:  That  whenever 
a  party  owning  lands,  as  stipulated  In  the 
first  section,  deshvs  to  construct  such  road- 
way, tramway,  dltehes,  or  canals,  he  shall 
present  his  petition  to  the  police  jury  of  the 
parish  where  the  land  to  be  traversed  is  situ- 
ated, or  where  the  lands  He  partly  In  one 
parish  or  partly  In  another,  to  such  police 
jury  where  most  of  the  property  is  situated, 
stating  whether  he  desires  to  construct  a  road- 
way, tramway,  or  canal;  whereupon  said  jury, 
after  due  hearing  of  both  parties  in  interest, 
shall  decide  in  open  session,  by  a  majority 
vote  of  the  members  present,  whether  he  shall 
be  permitted  to  construct  a  roadway,  tram- 
way, ditches,  or  canal,  and  fix  the  dimensions 
thereof;  and  said  jury  shall  at  once  proceed 
to  assess  the  amount  to  be  paid  to  the  owner 
of  the  land  for  the  privilege  of  constructing 
such  roadway,  tramway,  ditches,  or  canal, 
which  shall  In  no  case  be  less  than  three 
times  the  assessed  value  of  the  land  traversed, 
nor  more  than  three  times  the  asBessed  value. 
In  computing  and  fixing  such  valuation  the 
said  police  jury  shall  coimt  a  lineal  acre  as  & 
whole  acre.    That  on  payment  to  the  owner 
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of  the  land  to  be  traverBed,  by  the  party 
seeking  said  right  of  paasage,  of  the  amonnt 
assessed  by  the  police  Jury,  as  above  provided, 
to  be  evidenced  by  the  receipt  In  writing  of 
the  party  whose  land  la  to  be  traversed;  and 
on  production  of  sach  receipt  to  the  president 
of  the  police  jury  such  officer  shall  grant  a 
permit  in  writing  to  snch  party,  who  Gtaall  be 
at  onoe  anthorized  to  proceed  to  construct  such 
roadway,  tramway,  or  canal,  as  the  case  may 
be,  provided  that  work  thereon  be  began  with- 
in one  year  from  date  of  permit;  otherwise, 
all  rights  shall  be  fwfeited. 

The  evidence  shows  that  the  plaintlfl  Is  the 
owner  of  a  certain  sugar  plantation  in  the 
parish  of  Lafayette;   that  a  public  road  runs 
along  a  part  of  the  tract,  and  that  his  lands 
b<Hrder  also  to  a  certain  extent  on  Bayon  Yer- 
miUion;  that  by  means  of  this  road  and  this 
bayon  he  has  access  to  the  town  of  Liafay- 
ette,  the  Southern  Pacific  BaUroad,  and  the 
Ijafayette  Sugar  Refinery,  but  by  longer  lines 
than  would  be  required  to  reach  the  same 
points  by  a  tramway  crossing  certain  lands 
of  his  n^hboTB  Intervening  between  his  prop- 
erty and  the  points  mentioned;  that  the  plain- 
tiff cultivates  and  sells  cane  to  the  Lafayette 
and  Caffery  Refineries,  which  are  situated  on 
the  line  of  the  Southern  Pacific  Railroad;  that 
the  cost  of  delivering  his  cane  to  those  re- 
fineries by  the  public  road  or  by  the  bayou 
Is  mndi  greater  than  by  a  tramway  such 
as  has  been  mentioned;    tliat  in  1888  plain- 
tiff, by  reason  of  said  increased  cost,  which 
he  testifled  would  make  the  cultivation  of  cane 
at  that  point  really  unremuneratlve,  sought 
and  obtataied  from  ttls  neighbors  (among  them 
the  defendant)  the  right  to  construct  and  op- 
erate a  tramway  over  their  respective  lands, 
80    as    to    connect    his    property    with    the 
points  mentioned;    that  the  right  granted  to 
that  effect  by  the  defendant  was  evidenced  by 
a  written  act  between  the  parties,  and  by  the 
terms  of  the  agreement  the  right  was  to  expire 
by  limitation  on  the  Ist  of  January,  18G6;  that 
defendant,  several  months  Iiefore  the  expira- 
tion of  this  stated  period,  notified  the  plaln- 
dflT  that  he  would  not  renew  the  privilege, 
and  called  on  him  to  remove  the  tramway  at 
the  expiration  of  the  grant  of  right  of  way; 
that  defendant,  on  one  or  more  occasions,  re- 
fused positively  to  renew  the  grant,  and  flnat 
Ijr  Instituted  legal  proceedings  before  a  Justice 
of  the  peace  to  force  plaintiff  to  remove  the 
tramway,  and  vacate  the  premises;  that  that 
proceeding  cnlmlnated  In  a  Judgment  ordering 
the  plaintiff  to  remove  the  tramway,  and  to 
give  iKMsesslon  to  Blenvenu;    tbat  on  appeal 
to   the  district  court  that  Judgment  was  set 
aside  upon  the  ground  that  the  matters  and 
Issues  raised  were  Invcdved  In  the  present 
proceeding,  which  was  then  pendhig  in  the 
district  court    The  evidence  shows  that  the 
lands  of  the  defendant  do  not  join  those  of  the 
^aJntlff;   tbat  the  tramway  which  had  been 
oonstmeted  crosses  the  properties  of  several 
of  plaintiff's  neighbors  before  It  readies  de- 
fendant's property' 


The  exigencies  of  this  case  do  not  call  for 
any  expression  of  opinion  whether  it  Is  within 
the  power  of  the  general  assembly  to  authorize 
the  expropriation  of  the  lands  on  one  person 
for  the  exclusive  benefit  or  convenience  of 
another,  where  there  is  no  element  of  public 
or  general  interest  involved  in  the  expropria- 
tion, and  whether.  If  It  has  such  power,  it 
has  the  right  to  refer  to  the  police  Jury,  in- 
stead of  to  the  Judicial  tribunals,  the  adjudi- 
cation of  the  rights  and  obligations  of  the  par- 
ties. The  testimony  discloses  the  fact  that 
plaintiff's  plantation  is  not  so  situated  as  to 
make  the  provisions  of  the  act  of  1896  applica- 
ble to  it  That  act  is  in  derogation  of  general 
right,  and  calls  for  a  very  strict  interpreta- 
tion. Plaintiff's  land  borders  upon  both  a  pub- 
lic road  and  a  stream  by  which  the  products 
of  his  plantation  can  reach  a  market,  under 
difficulties,  perhaps,  but  none  the  less  under 
feasible  conditions.  The  law  does  not  take 
into  account  the  inconveniences  of  the  situa- 
tion, nor  the  greater  or  less  cost  of  reaching 
the  railroads,  refineries,  or  the  public  centers 
of  business  and  trade,  but  contemplates  an 
absolute  inability  of  doing  so  without  the  right 
of  way  sought  to  be  expropriated.  We  are 
of  the  opinion  that  the  Judgment  appealed 
fn»n  Is  correct,  and  It  Is  h^eby  affirmed. 


(a  La.  Ana.  7SS) 
O'BOURKE  et  ux.  v.  NEW  ORLEANS  OITT 

&  L.  B.  CO.  et  al.    (No.  12,939.)i 
(Supreme  Conrt  of  Louisiana.    March  7,  1899.) 

STRBBT  RaiI-HOADS— ISJURT  to  PkBSOS  ox  TUACK 
— CONTRIBUTOBT  NeOLIOENOB. 

1.  A  boy  11  years  of  age,  standine  at  night  on 
the  off  side  of  the  down-town  track  of  defend- 
ant company's  street  railway,  waiting  for  a 
car  on  the  up-town  track  (which  was  fnrtbest 
from  him)  to  pass,  and,  that  car  having  passed, 
without  looking  np  the  track  nearest  him,  to  see 
whether  or  not  it  was  safe  to  cross,  steps  on 
the  track,  12  or  15  feet  in  front  of  an  ap- 
proaching down-town  car,  trips  and  falls,  is 
run  over,  and  his  foot  crushed.  Held  a  case  of 
want  of  care  on  his  part,  barring  recovery  of 
damages;  it  being  shown  that,  notwithstanding 
effort  on  part  of  motoneer  to  arrest  car,  it  could 
not  be  done  in  that  distance. 

2.  The  motoneer  had  a  right  to  suppose  the 
boy  was  waiting  for  his  car  to  pass,  and  to  ex- 
pect he  would  remain  where  he  was  out  of 
danger  until  it  had  passed. 

(Syllabus  by  the  Ooart) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Nicholas  H.  RIghtor,  Judge. 

Action  by  James  O'Rourke  and  wife  against 
the  New  Orleans  City  &  Lake  Railroad  Com- 
pany and  the  New  Orleans  Traction  (;!ompany, 
Lhnited.  Judgment  tor  defendants,  and  plain- 
tiffs appeaL    Affirmed. 

B.  Evarlsk  MoTse,  Ginnlo  F.  Socola,  and 
John  Wagner,  for  appellants.  Denegre^  Blair 
&  Denegre,  for  appellees. 

BLANOHARD,  J.  Plaintiffs  are  the  par- 
ents of  Walter  O'Roui^e.    They  sue  for  |20,- 


1  Behearmg  denied  March  20,  1899. 
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000  for  his  use  and  benefit,  aad  foi  $5,000  on 
their  own  behalf,  as  his  parents.  The  cause 
of  action  is  that  one  of  the  street  cars  of  de- 
fendants ran  over  the  foot  or  lowor  pert  of  the 
left  leg  of  Walter  O'Bourke,  and  crushed  it, 
In  consequence  of  which  the  leg  was  ampu- 
tated between  the  ankle  and  knee.  The  aTer- 
ment  Is  that  the  injury  to  the  boy  was  occa- 
sioned by  the  fault  of  defendants,  through  their 
employte.  The  accident  occurred  about  7:30 
o'clock  on  an  evening  in  December,  1890.  It 
was  a  dark,  cold,  drizzly,  winter  night  The 
car  was  running  (»  the  Piytania  street  line, 
and  going  down  town.  It  was  an  electrically 
propelled  car,  in  charge  of  a  motoneer  and  con- 
ductor, and  several  passengers  were  aboard. 
The  place  of  accident  was  on  Prytanla  street, 
between  Amelia  and  Antonlne  streets,  in  tlie 
city  of  New  Orleans.  The  Uodi  between 
those  streets  is  only  48  feet  wide;  and  one 
square  away,  going  towards  the  rear  of  the 
city,  the  two  streets  merge  Into  one.  This 
narrow  block,  on  the  river  side  of  Prytanla 
street.  Is  occupied  by  the  barroom  and  grocery 
of  Bartello  Mancuso.  Besides  the  front  en- 
trances to  tills  bar  and  grocery,  th«%  are  side 
entrances,— one  on  Amelia  street,  and  another 
(HI  Antonlne  street  It  was  a  Sunday  night 
In  consequence,  the  house  was  closed,  but  the 
side  entrance  on  Amelia  street  permitted  the 
Ingress  and  egress  of  neighbors  and  friends 
visiting  tlie  Mancuso  family.  Among  those 
visiting  there  that  Sunday  afternoon  and  even- 
ing were  WaltCT  O'Rourke,  a  bright  active, 
Intelligent  lad,  11  years  of  age,  and  his  young- 
er brother,  Albert  7  years  old.  They  were 
friends  of  the  Mancnso  boys,  and  had  been 
playing  with  the  latter  during  the  afternoon. 
In  the  yard  on  the  Mancuso  premises,  back  at 
the  bar  and  grocery  store.  When  it  became 
dark,  the  boys  came  Into  the  house,  and  sat 
around  tlie  bar  and  grocery  with  the  Mancusos 
until  about  7:30  o'clodc,  when  the  two 
O'Rourke  lads  left  to  go  home.  They  went 
out  by  the  side  entrance  on  Amelia  street. 
They  lived  on  the  lower  side  of  Antonlne 
street  between  Prytanla  street  and  St.  Charles 
.avanie,  or  something  over  a  half  a  square 
from  the  Mancusos.  Antonlne  street  is  below 
Amelia  street  and,  to  reach  their  home.  It  was 
necessary  for  the  boys  to  walk  a  few  steps 
from  the  Mancuso  entrance  on  Amelia  street 
to  Prytanla,  thence  down  Prytanla  to  Anto- 
nlne street  thence  across  Prytanla  and  across 
Antonlne  to  the  lower  side  of  the  latter,  and 
thence  to  their  father's  house.  There  is  evi- 
dence that  when  Walter  O'Rourke  left  the 
Mancuso  store  he  was  chased  out  by  Peter 
Mancuso,  one  of  the  boys  with  whom  he  had 
been  playing.  Peter  Mancuso  so  testifies,  and 
that  the  reason  for  his  running  after  the 
O'Rourke  boy  was  that  the  latter  "had  called 
him  names."  Walter  O'Rourke  denies  this, 
and  insists  that  when  he  left  the  store  he  did 
80  leisurely.  Tills  is  a  matter  of  acme  Im- 
portance, since  the  evidence  of  the  motoneer 
Is  to  the  effect  that  the  boys  came  running  from 
under  the  ihed  covering  the  sidewalk  in  front 


of  the  Mancuso  store,  and  the  one  hurt,  in  his 
haste,  Jumped  on  the  trade  immediately  In 
front  of  the  advancing  car.  So  that  If  Wal- 
ter was  chased  out  of  the  store  by  Peter  Man- 
cuso, nothing  was  more  natural  than  that  ex- 
pecting Peter  to  follow,  he  continued  his  flight 
out  across  the  banquette  and  Into  the  street 
not  noticing  the  car  until  too  late.  In  point  of 
fact  Peter  did  not  f(dlaw  him  out  oo  the 
street  but  stopped  at  the  exit  door.  While 
the  testimony,  for  wliat  It  is  worth,  ci  the 
little  seven  year  old  brother  Is  slightly  cor- 
roborative of  the  elder  brother  on  this  point 
we  incline  to  think  that  the  weight  of  evidence 
favors  the  view  tliat  the  boys  came  running 
out  of  the  side  entrance  of  the  Mancnso  storey 
and  that  Walter  continued  his  running  across 
the  banquette^  and  into  the  street  After 
reaching  Prytanla  street  a  few  steps  from  the 
entrance  on  Amelif.  street  through  which  be 
had  made  his  hasty  exit  from  the  store,  Wal- 
ter O'Rourke  turned  down  towards  Antonlne 
street  going  diagonally  across  the  l>anquette 
towards  the  outer  curb.  He  reached  this  abont 
midway  of  the  front  of  the  Mancuso  store,  and 
Jumped  across  the  gutter  into  the  street  From 
the  curb,  or  outer  edge  of  the  banquette,  at 
this  point  to  the  outer  rail  of  the  down-town 
track  of  the  street-car  line,  is  only  abont  13 
feet  He  says  tliat,  noticing  a  car  coming  up 
town  on  the  track  furthest  from  him,  he  stop- 
ped, before  reaching  the  near  track,  to  let  It 
pass,  and  then,  proceeding  to  cross,  his  foot 
tripped  on  an  unbeveled  plank  laid  between 
the  rails  of  the  track,  causing  him  to  fall,  and 
In  a  moment  the  car  was  upon  him.  He  testi- 
fies that  he  neither  saw  nor  heard  this  car  un- 
til he  fell,  and  then  he  heard  the  motoneer 
call  out  to  him  to  "look  out"  and,  realizing 
his  danger,  he  lunged  hlmsdf  forward,  and 
succeeded  in  dearhig  the  track,  except  as  to 
his  foot  which  was  run  over  and  crushed. 
Oontlnuing,  he  says  that  at  the  time  he  trii)ped 
and  fdl,  the  car  was  not  over  12  feet  fmn 
him.  This  is  a  damaging  statement  for  him. 
Accepting  his  own  version,  he^  after  leisurely 
waiting  for  an  up-town  car  on  the  far-away 
track  to  pass,  delll>erately,  without  looking  or 
listening  for  a  car  coming  on  the  down-town 
track,  at  a  crossing  which  he  admits  was  dan- 
gorous,  and  about  wliich  he  had  been  repeated- 
ly cautioned,  steps  onto  the  track  at  a  time 
when  a  nu>idly  approaching  car  is  not  mor» 
than  12  oc  15  feet  from  h}m.  He  says  that 
the  gong  of  the  down-town  car  was  not  ring- 
ing, Willie  that  of  the  up-town  car  was,  and 
that  the  ringing  of  the  gong  on  tlie  latter  car 
Is  what  attracted  ills  attention  to  it  The  mo- 
torman  of  the  down-town  car  swears  that  the 
gong  on  his  car  was  ringing.  But  whether  It 
was  or  not  and.  If  not  ringing,  holding  it  to  be 
negligence  on  part  of  defendants,  will  it  be 
seriously  contended  that  it  was  not  the  duty 
of  tills  Imy,  as  a  matt«  of  care  and  prudence^ 
to  have  had  due  regard  to  his  surroundingSt 
and  to  have  looked  up  the  down-town  track 
before  venturing  upon  it  that  dark,  drizzly 
night?    Not  doing  this,  and  getting  upon  tbls 
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track  when  the  approaching  car  was  only  from 
12  to  15  feet  flrom  him,  must  be  held  to  be 
gncfa  contributory  negligence  on  his  part  as 
ban  his  recovery.    When  he  came  out  of  the 
Mancuso  entrance  on  Amelia  street,  he  had. 
If  he  had  exercised  It,  a  view  np  Prytanla 
street  for  a  considerable  distance,  and  could 
easily  have  seen  an  approaching  down-town 
car  several  blocks  off.    This  view  of  the  street 
got  better  and  better  as  he  approached  and 
came  onto  the  banquette  of  Prytania  street; 
and  finally,  when  he  passed  off  the  banquette 
onto  the  street  Itself,  there  was  not  only  no 
reason  why  he  should  not  have  noticed  and 
taken  heed  of  the  advancing  car,  even  though 
it  were  not  sounding  a  gong,  but  it  was  r^re- 
hensible  want  of  care  and  negligence  on  his 
part  not  to  have  done  so.    Railway  Co.  v. 
Flanagan   (X.  J.  Brr.   &  App.)  32  Atl.   216; 
Sheets  v.  Railway  Co.  (N.  J.  Sup.)  24  Atl.  483; 
Costello  ▼.  Rallrood  Oo.  (Sup.)  49  N.  Y.  Snpp. 
869;    Mullen  v.  Railway  Co.  (Mass.)  41  N.  E. 
664;   Masser  v.  Railway  Co.  (Iowa)  27  N.  W. 
776.    "CJarelessness  of  ch41d  eight  years  old, 
who,  with  his  view  unobstructed,  runs  directly 
In  front  of  an  approaching  car,  which  could  be 
plainly  heard,  prevents  recovery  for  death." 
Syllabus  in  Morey  v.  Railway  Co.  (Mass.)  50 
N.  £.  530.     "While  no  one  should  be  hdd  to 
a  degree  of  care  and  caution  betyond  his  years, 
a  boy  of  eleven  years  and  four  months  of  age 
cannot  be  relieved  from  the  ezerdse  of  all  care 
and  prudence."    McLaughlin  v.  Railroad  Co., 
48  La.  Ann.   23,   18   Sodth.  703.    If  Walter 
O'Romrke  was  standing  on  the  off  side  of  the 
down-town  track,  as  he  says  be  was,  waiting 
for  the  passage  of  the  car  on  the  up-town 
track,  the  motoneer  on  the  down-town  car,  not 
then  over  15  or  20  feet  away,  bad  a  right,  If 
he  saw  him,  to  suppose  he  was  waiting  for  bis 
car  to  pass,  and  to  expect  he  would  remain 
there,  out  of  danger,  untU  it  had  xiassed.    He 
could  not  antlcii)ate  that  the  boy  would  care- 
lessly attempt  to  cross  the  track,  just  ahead  ot 
the  car;  and  the  boy  having  done  so,  and  hav- 
ing tripped  and  fallen  upon  the  track,  and  got- 
ten hurt,  he  has  no  case  for  the  recovery  of 
damages.     In  Fleishman  v.  Railroad  Co.  (Pa. 
Sup.)  34  Atl.  119,  It  was  said,  "Where  a  mo- 
tomoan  saw  a  child  standing  In  the  street, 
away  fnHn  the  track,  in  time  to  stop  the  car 
before  reacliing  it,  without  anything  in  its  at- 
titade  to  Indicate  that  it  was  about  to  cross  the 
track,  and  the  child,  when  the  car  was  within 
ten  feet  of  it,  started  to  cross,  and  was  run 
over,  notwithstanding  the  effort  of  the  motor- 
man  to  stop  the  car  as  soon  as  he  saw  the 
child  start  towards  the  track,  the  company  was 
not   liable."    Bee,  also,  Sciortino  v.  Railroad 
Co.,  49  La.  Ann.  7,  21  South.  114.    This  car 
was  going  at  about  half  speed,  or  about  5^ 
miles  an  hour.    The  evidence  shows  that  to 
stop  a  car,  such  as  the  one  in  this  case,  going 
at  that  rate  of  speed,  requires  about  70  feet 
At  foil  speed,  or  full  allowable  speed,— 11  miles 
on  hour,— It  would  have  required  100  feet  or 
more  to  have  arrested  its  progress.    When  the 


boy  started  to  cross  the  track,  12  to  15  feet 
ahead  of  the  car,  and  the  mishap  of  tripping 
and  falling  overtook  hhn.  It  was  simply  Impos- 
sible for  the  motorman  to  have  then  arrested 
his  car  In  time  to  have  jsevented  the  catastro- 
phe. 

But,  with  much  insistence,  it  is  urged  on  be- 
half of  the  boy  that  he  would  have  gotten  over 
safe,  had  he  not  tripped  and  fallen,  and  that 
what  caused  his  trip  and  fall  was  the  unbev- 
eled,  projecting  edge  of  a  plank  between  the 
rails,  projecting  above  the  rail  nearest  the  boy. 
It  is  contended  that,  his  foot  striking  this  pro- 
Jectton,  be  fell  upon  the  track,  and  was  run 
over;  that,  if  the  projection  had  not  been 
there,  he  would  not  have  fallen;  that  the  rail- 
road c(Hnpany  was  charged  with  the  duty  of 
laying  the  planks  betwe^i  the  rails  of  its 
tracks,  and  keeping  the  same  In  order;  that 
the  particular  plank  or  planks  over  which  the 
boy  stumbled  had  J>een  newly  laid,  and  the 
edges  thereof  near  the  rail  had  been  carelessly 
left  unbeveled;  and  that  these  unbeveled  plank 
edges  constituted  a  dangerous  obstruction,  for 
which  the  company  must  be  held  responsible. 
It  is  shown  on  the  part  of  the  railroad  that  the 
edges  of  the  plank  covering  of  Its  tracks  are 
beveled  only  to  prevent  the  planks  from  being 
torn  up  by  the  wheels  of  passing  vehicles  get- 
ting between  the  rail  and  the  ends  of  the 
planks,  and  not  as  a  precaution  against  foot 
passengers  stumbling  over  the  same  in  cross- 
ing. Besides,  if  these  planks  were  left  un- 
beveled,—which  is  not  established,— the  projec- 
tion above  the  rail  was  only  from  a  half  inch 
to  an  inch;  and  this  constitutes  no  such  faulty 
construction  or  dangerous  obstruction  as  would 
justify  holding  defendant  company  responsible 
In  damages  because  of  a  person  tripping  over 
the  same  and  falling.  It  is  a  fact  of  universal 
recognition  that  the  normal  condition  of  the 
streets  of  cities  and  towns  Is  that  of  uneven- 
ness  much  greater  than  what  is  shown  here, 
even  taking  plaintiffs'  view  of  the  same.  The 
street  and  track  where  young  O'Rourke  crossed 
It  was  in  a  reasonably  safe  condition  for  a 
person  exercising  ordinary  care  and  prudence. 
This  is  all  that  is  required  of  municipal  corpo- 
rations, and  the  rule  can  hardly  be  extended 
further  as  to  street  railways.  The  case  of 
Peetz  V.  Railroad  Co.,  42  La.  Ann.  641,  7 
South.  688,  dhrectly  negatives  plaintiffs'  con- 
tention with  regard  to  this  plank  ovw  which 
it  is  claimed  the  boy  stumbled.  See,  also, 
Wclsse  V.  Olty  of  Detroit  (Mich.)  63  N.  W.  423; 
Waggener  v.  Town  of  Point  Pleasant  (W.  Va.) 
26  S.  E.  352;  Cook  T.  CUty  ot  Milwaukee^  27 
Wis.  191. 

While  It  is  not  charged  in  plaintiffs'  petition 
that  no  headlight  was  burning  on  the  car  in 
question'  at  the  time  of  the  accident,  it  was 
argued  at  bar  and  In  the  brief  of  plaintiffs' 
counsel,  and  the  claim  set  up  that  Its  absence 
constituted  such  negligence  as  justified  recov- 
ery. Plaintiffs'  evidence  fails  to  establish  that 
the  headlight  was  not  burning,  and  the  mo- 
toneer swears  positively  that  it  was.    Besides, 
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all  the  probabilities  point  to  Its  bavlng  been 
lighted  and  burning  on  the  front  of  the  car 
that  night. 

The  judgmoit  of  the  coart  a  qtia  was  against 
the  pretensions  of  plaintiffs,  and  we  find  no 
ground  for  disturbing  the  same.  Judgment  af- 
firmed. 


(51  La.  Ann.  690) 

Succession  of  BABASSB.    (No.  12,928.) 
(Supreme  Court  of  Louisiana.    Jan.  23,  1899.) 

BZBODTORS  —  ACCOCTHTINO  —  SCBBTIXS  —  ADO- 
TIONBIBS— ArrORNBTS— FbBS. 

1.  A  charge  made  against  a  succession  of  an 
amount  which  the  executor  had  contracted  to 
par  a  guaranty  company  for  becoming  surety 
upon  bis  bond  cannot  be  sustained  in  the  al>- 
sence  of  an  express  proTision  of  law  authoris- 
ing same. 

2.  By  the  terms  of  Act  No.  IM  of  1896,  an 
auctioneer  is  entitled  to  demand  and  receire 
as  a  compensation  for  his  services  on  all  sales 
of  succession  property  made  by  him  a  commis- 
sion of  not  more  than  2  per  cent,  on  the  first 
$10,000  of  proceeds,  and  1  per  centum  of  the 
excess. 

3.  Jurisprudence  has  settled  the  rule,  and 
consecrated  it,  that  the  Quantum  of  attorneys' 
fees  in  any  case  where  the  serrices  hare  been 
performed  in  the  presence  of  the  court  which  is 
called  upon  to  decide  the  question,  is  a  matter 
of  law,  rather  than  one  of  fact,  and  that  it  will 
value  same  as  its  opinion  and  sound  discretion 
dictate,  rather  than  base  its  judgment  upon  the 
opinions  of  witnesses. 

(Syllnbus  by  the  Court) 

Appeal  from  cIvH  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Opposition  of  heirs  to  the  final  acconnt  of 
the  executor  of  Dr.  Eugene  Rabasse,  deceas- 
ed. From  a  judgment  against  them,  oppo- 
nents appeal.     Reversed  In  part. 

E.  J.  M6ral,  J.  Numa  Augustin,  and  Charles 
F.  Claiborne,  for  appellants  Mesdames  Fhi- 
caut  and  Molssons.  Henry  CAiIapella,  for  ap- 
pellee testamoitary  executor.  Solomon  Wolff 
(B.  Howard  McCaleb  and  James  F.  Plerson, 
of  counsd),  for  appellee  Henry  Chlapella.  E. 
Howard  McCaleb,  F61Iz  J.  Dreyf ous,  and  Solo- 
mon WoUC,  for  appellee  David  Danziger. 

WATKINS,  J.  The  collateral  heirs  of  the 
deceased  opposed  the  final  account  filed  by 
the  testamentary  executor  on  several  grounds, 
and  on  the  trial  of  the  oppositions  the  dis- 
trict Judge  approved  and  homologated  same, 
after  having  modified  It  In  a  few  minor  par- 
ticulars, and  from  that  Judgment  the  oppo- 
nents have  appealed,  the  executor  having  ac- 
quiesced In  the  amendments  and  modifica- 
tions made. 

As  man7  of  the  Items  of  the  oppositions 
have  been  withdrawn,  and  only  a  few  of 
them  are  now  insisted  upon,  attention  will 
be  directed  to  those  only.  The  approximate 
amount  of  the  estimated  value  of  the  estate 
as  It  Is  exhibited  by  the  original  Inventory, 
$114,000,  and  It  Is  upon  that  basis  that  the 
discussion  must  primarily  proceed,  notwith- 
standing the  opponents'  counsel  contend  that 


the  appralsonaits  -wen  ezcenlve^  and  In- 
flated, and  in  consequence  thereof  the  amount 
charged  for  attorneys'  fees  Is  likewise  ex> 
cesslve,  and  ought  to  be  greatly  reduced. 

Connsel  say,  hi  their  brief:  "If  the  Items 
of  the  accotmt  are  to  remain,  then  we  have 
the  following  charges  of  administration,  viz.: 

Commission,  executor $  2,855  40 

Charbonnet,  notary 550  (X) 

Appraisers  325  (X> 

Clerk  Terrebooae 50  00 

De  Poorter,  attorney 650  00 

Auctioneer  2,129  37 

Cretien  &  Suthon 200  00 

Buisson,  attorney  absent  heirs 350  00 

Commission  on  rents 170  00 

Costs  of  court 200  00 

Stenographer 400  00 

Experts    275  00 

Ohfapella's  briefs 272  00 

Attorneys  succession 11,421  63 

Charbonnet   339  00 

Keepers  of  seals 100  00  • 

Appraisers 50  00 

Surety's  commission 1,2(X)  00 

Total   $21,537  40 

—"equal  to  almost  6ne-thlrd  of  the  total  value 
of  the  property  abandoned  to  the  heirs." 

The  following  is  the  list  of  items  whldi 
are  opposed,  and  with  regard  to  which  we 
are  called  upon  to  pass  judgment,  viz.:  (1) 
The  executor's  commission;  (2)  a  charge  be 
made  against  the  succession  of  $1,200,  which 
he  agreed  to  pay  to  a  third  party  for  procur- 
ing him  a  bond,  or  for  signing  his  bond;  (3) 
the  auctioneer's  commission  and  bis  charges 
for  advertisement;  (4)  penalties  on  taxes  paid 
by  the  executor;  and  (5)  fees  charged  by  the 
attorney  of  the  succession.  We  will  take 
them  up  and  dispose  of  them  seriatim,  In  the 
order  stated  above. 

1.  The  Item  of  executor's  commissions  of 
2%  per  cent,  on  the  amount  of  the  Inventory 
Is  disposed  of  by  the  following  statement  in 
the  principal  brief  of  opponents'  counsel,  viz.: 
"We  have  to  submit  to  the  executor's  commis- 
sion of  21^  per  cent  upon  the  amount  of  the 
Inventories  $114,000,  say  $2,855."  This  con- 
fession closes  the  controversy.  In  so  far  aa 
that  question  Is  concerned,  and  leaves  the 
account  In  statu  quo,  pro  hac  vice. 

2.  With  regard  to  the  commissions  of  ZV^ 
per  cent  which  the  auctioneer  charged,  coun- 
sel for  the  opponents  make  the  statement  that 
same  was  made  upon  each  separate  adjudi- 
cation as  a  distinct  and  separate  sale,  and 
that  the  Judge  a  quo  allowed  them,  only  re- 
ducing the  rate  from  2i^  to  2  per  cent  We 
extract  the  following  from  the  brief  of  op- 
ponents' counsel,  viz.: 

"The  commission  allowed  by  the  lower 
court  In  bnis  A  and  C,  the  sales  being  below 
$10,000,  is  correctly  fixed  at  2%.  [Page  234.] 
But  as  regards  bill  B,  the  sales  aggregating 
$26,030,  should  be  reduced  as  follows: 

2%  on  $10.000 200  00 

1%  on    15.030 150  30 

350  30 
The  auctioneer  charged 625  75 

An  overcharge  of •..  275  45" 


Digitized  by 


Google 


l*i 


SUCCESSION  OF  RABASSE. 


827 


And  the  fdlowlog  Is  an  extract  from  the 
opinion  of  the  Judge  a  quo  on  this  subject,  viz.: 
"The  helra  oppose  the  auctioneer's  ctmunisBlon. 
Act  No.  104  of  1886  provides  the  tariff  of  char- 
ges at  2  per  cent  on  the  first  $10,000,  and  1 
per  cent,  on  the  excess.  There  Is  much  In  the 
rale  setded  In  Succession  of  Von  Hoven,  48 
La.  Ann.  620,  10  South.  766,  to  support  the 
clahns  of  the  auctioneer  for  2^  per  cent,  as 
Tlrtually  consented  to  by  some  of  the  heirs, 
and  acquiesced  In  by  all,  In  the  matter  of 
some  of  the  sales  accounted  for  In  a  former 
aooonnt.  But,  as  there  was  no  express  agree- 
ment by  an,  I  fix  the  rate  establlBihed  by  the 
act  of  1886.  I  think  the  auctipneer  Is  entitled 
to  2  per  cent,  on  each  adjudication  made  by 
him,  none  of  them  reaching  $10,000.  There 
were  some  twenty  properties  sold,  situated, 
some  In  this  city,  most  of  them  in  the  country. 
TbMe  were  about  twenty  separate  adjudlca- 
tions  to  as  many  different  purchasers.  Almost 
to  e&A  purchaser  there  was  a  s^)arate  adjn- 
dicatlon,  a  separate  act.  of  sale,  a  separate 
price  paid,  and  for  each  adJudicatlcHi  the  delay 
for  a  separate  title  examination.  Ail  the  prop- 
erties were  not  sold  on  the  same  day,  m  at  the 
same  time.  There  was  all  the  trouUe  of  ob- 
taining exact  Information  as  to  each  property 
and  Its  derivative  title.  They  were  separate 
sales.  That  some  of  them  may  have  been 
grouped  under  cne  advertisement,  with  a  sep- 
arate Item  of  deseriptloD  as  to  each,  does  not 
mak«  of  all  the  adjudications  one  adjudication. 
As  none  of  them  exceeded  $10,000,  the  law 
gives  the  auctioneer  bis  2  per  cent  on  each 
adjudication.  Suppose  two-thirds  of  the  ap- 
praised value  was  required  to  effect  the  sale,— 
and  such  was  and  Is  the  law,— and  sui^iose 
that  some  of  the  prc^ertles  brought  more  than 
two-thirds,  and  some  of  them  leas  than  two- 
thirds,  of  the  aiq;)ralsed  value,  and  that  com- 
bining all  the  prices,  an  average  of  two- thirds 
had  been  realized.  It  seems  to  me  that  there 
woold  be  a  l^al  adjudication  of  such  proper- 
ties oidy  as  brought  the  essential  two-thirds, 
and  that  there  would  be  no  sale  of  such  as 
failed  to  bring  two-thirds  of  the  appraised 
valne.  If  this  be  true,  then  It  must  also  be 
troe  that  the  auctioneer's  power  and  duties  at- 
tadi  aq;iarately  to  each  property,  that  he  deals 
with  eadi  sqwrately,  and  that,  therefore,  his 
commission  Is  to  be  calculated  separately  on 
the  price  brought  by  eadi  adJadicatloiL"  It 
Unm  appears  tbat  the  only  controversy  Is  with 
regard  to  bill  B,  and  that  the  only  amount  that 
Is  alleged  to  have  been  overcharged  is  $275.45. 
It  appears  tbat  the  auctioneer  made  sales  ag- 
gregating In  proceeds  the  sum  of  $36,280,  but 
liaving  adjudicated  to  one  of  the  legatees  an 
amount  equal  to  $11,200,  a  commission  of  2^ 
per  cent  was  diarged  on  the  residue  of  $25,- 
OaO,  equal  to  $626.75.  The  district  Judge  only 
allowed  2  per  coit,  and  thus  reduced  the  com- 
mission to  the  sum  of  $600.60,  and  opponents 
contend  that  it  should  have  been  reduced  to 
'93S0.S0,— a  difference  of  $160.30.  The  conten- 
tion on  the  i>art  of  the  auctioneer  is  that  he 
made  18  separate  and  distinct  sales  for  each 


of  which  he  is  entitled  to  Charge  a  separate 
commission.  The  law  which  governs  the  auc- 
tioneer's commission  Is  as  follows,  viz.:  "No 
auctioneer  8lu|ll  demand  or  receive  a  hlgh«r 
compensation  for  his  services  on  all  sales  of 
real  estate  than  a  commission  of  two  and  one- 
half  per  cent  on  the  amount  of  any  sale,  pub- 
lic or  private,  made  by  him;  and  on  sales  of 
succession  property,  *  *  *  made  pursuant 
to  an  order  or  decree  ot  any  court  of  the  state, 
a  comml8Bl<Hi  of  not  more  than  two  per  cent 
oa,  the  first  $10,000,  and  one  per  cent  on  the 
excess."  Act  N&  104  of  1886.  p.  1&3.  This 
statute  Is  an  amendment  of  Rev.  St  f  160, 
which  provides  that  "no  auctioneer  shall  de- 
mand and  receive  a  higher  compensation  for 
his  services  than  a  commission  of  two  and  a 
half  per  cent,  on  the  amount  of  any  sale,  pub- 
lic or  private,  made  by  him,"  etc.  It  will  be 
observed,  upon  comparing  the  two  statutes, 
that  the  phrase  "the  amount  of  any  sale"  oc- 
curring in  the  Revised  Statutes  has  been  so  al- 
tered by  the  statute  of  1886  as  to  read  "on  all 
sales";  and  that  his  commissions  "on  sales  of 
succession  ^rapetty"  have  been  reduced  to 
"two  per  cent  on  the  first  $10,000,  and  (me 
per  cent  on  the  excesa"  It  Is  plain  tbat  the 
comitensation  of  the  auctioneer  under  the  last 
statute  on  the  subject  on  all  sales  of  succes- 
sion property  Is  fixed  at  the  per  centum  there- 
in designated  upon  the  amount  of  proceeds 
realized  thereby,  and  not  by  the  number  of 
separate  adjudlcationa  In  Succession  of  Ma- 
carty,  32  La.  Ann.  6,  oai  predecessors  inter- 
preted Rev.  St.  S  160,  above  quoted,  to  mean 
that  for  his  services  an  auctioneer  Is  entitled 
to  a  commission  of  two  and  one-half  per  cent 
on  "the  entire  amount  of  the  sale."  And  this 
court  recently  construed  that  provision  of  law 
to  afiply  to  the  case  of  an  auctioneer  who  had 
made  sales  of  18  different  pieces  of  succession 
real  estate.  Succession  of  Von  Hoven,  48  La. 
Ann.  620,  18  South.  766.  But  since  Succes- 
sion of  Macarty  was  decided  the  legislature 
has  put  its  interpretation  of  Rev.  St.  {  160,  be- 
yond cavil  or  question  by  its  enactment  ot 
1886.  We  think  It  evident  that  this  Item  of 
auctioneer's  fees  should  be  further  reduced  so 
as  to  award  him  the  sum  of  only  $350.30,  In- 
stead of  $625.75,  as  charged  In  the  executor's 
account 

3.  The  next  Item  of  the  opposition  to  which 
our  attention  Is  directed  is  the  charge  made  by 
the  auctioneer  for  advertising,  and,  as  Includ- 
ed with  his  commissions,  aggregates  the  sum 
of  $2,128.37,  as  stated  in  the  account  The 
counsel  for  opponents  have  made,  in  their 
tnlef,  a  careful  compHatloa  of  the  facts  appear- 
ing In  the  record,  applicable  to  tbdr  conten- 
tion, and  we  have  extracted  same  from  their 
brief,  after  verifying  the  correctness  of  their 
quotations,  as  follows,  viz.: 

"The  charge  of  the  auctioneer  was  for  six 
advertisements  at  70  cents  a  square.  It  should 
have  been  for  five  advertisements  only,  at  the 
rate  of  70  cents  a  square  for  ttie  first  Insertion, 
and  25  cents  a  square  for  each  subsequent  In- 
sertion, as  follows: 
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"Bin  A.  Record,  pp.  67,  230,  234.  Pica- 
yune: 

66  squarea  at  70  cents $39  20 

48  squares  at  25  cents  each,  4  times. ...    48  00 

$87  20 

Amonut  charged  b7  auctioneer $217  70 

"       aUowed  by  law 87  20 

"      overcharged $130  60 

"Becord.  pp.  67,  231.    Bee: 

60  squares  at  70  cents $36  00 

42  squarea  at  25  cents,  4  times 42  00 

$77  00 

Amount  charged  br  auctioneer $203  00 

"      aUowed  by  law 77  00 

"      OTcrcharged $126  00 

Total  amount  of  bUl,  p.  67 $58106 

Less  overchaiges,  printing. . .  $130  60 
»  ••  "       ...     126  00 

"  *  commission      19  36 

275  86 

As  the  bni  should  be $306  20 

The  lower  court  made  a  reduction  of. .     128  87 

There  should  be  a  further  reduction  of  $176  83 

"Bill  a  Record,  pp.  68, 233,  and  234.  Plca- 
jrme: 

90  squares  at  70  cents $  63  00 

90  squares  at  26  cents,  4  times 90  00 

$153  00 

Amount  charged  br  auctioneer. $382  60 

"       aUowed  by  laW 153  00 

"      overcharged    $229  60 

"Record,  pp.  68  and  232.    Bee: 

66  squares  at  70  cents $39  20 

56  squares  at  26  cents,  4  times 66  00 

$95  20 

Amount  charged  by  auctioneer $224  00 

"      allowed  by  law 95  20 

**      orerdiarged $128  80 

Total  amount  of  bill,  p.  58 $1,522  43 

Less  oyercharges,  printing. .  $229  50 
"       . .     128  80 
Less    overcharges,    commis- 
sion     276  46 

— : 633  75 

As  the  Mil  should  be $  888  68 

The  lower  court  made  a  reduction  of       298  45 

There  should  be  a  further  reduction. .  $   690  23 

"These  rates  of  advertisements  have  been 
noalntalned  in  Succession  of  Von  Hoven,  48 
La.  Ann.  620,  19  South.  766,  after  a  longr  ar- 
gument." 

In  support  of  their  contention  opponents' 
counsel  dte  the  provisions  of  the  foUowlng 
statntes,  viz.:  "Tttat  the  costs  of  such  adver- 
tisements shall  not  exceed  in  the  parish  of  Or- 
leans the  rate  of  seventy  cents  per  square,  or 
fraction  thereof,  for  the  first  Insertion,  and 
twenty-five  cents  for  each  subsequent  insertion. 


•  •  •"  Act  No.  «  of  1877,  p.  62,  i  1& 
"That  Jodicial  advertisements  Shall  be  made 
by  publication  In  a  dally  paper  on  three  dif- 
ferent days  before  the  expiration  of  the  term 
fixed  by  law,  if  the  term  be  of  ten  days;  and 
for  those  advertisements  for  which  the  term 
of  thirty  days  Is  fixed,  it  suffices  if  they  are 
published  in  a  dally  paper,  once  a  week  dur- 
ing that  term."  Act  No.  104  of  1878,  p.  157. 
"That  said  publication  In  the  French  language 
shall  be  made  in  precisely  the  some  manner 
and  for  the  same  number  of  times  and  on  the 
same  terms  as  by  existing  laws  are  required 
or  may  be  required  thereafter,  for  the  publica- 
tion of  Judicial  advertisements  in  the  Knglish 
language."  Act  No.  126  of  1888»  p.  186,  t  2. 
The  total  amounts  charged  for  advertising  In 
the  Bee  and  Picayune  aggregate  $1,622.43, 
and  upon  this  the  Jud^  a  quo  made  a  reduc- 
tion of  $298.45,  and  our  examination  has  led 
ns  to  the  conclusion  that  there  should  be  a  fur- 
ther reduction  of  $60.80;  thus  mailing  a  total 
reduction  of  $359.30.  In  adopthig  this  esti- 
mate, we  are  following  the  declaration  made 
by  this  court  In  the  Von  Hoven  Case,  48  La. 
Ann.  627, 19  South.  766,  as  fidlows,  viz.:  "We 
think  the  rates  charged  for  advertisements  en- 
tirely unwarranted.  The  law  is  perfectly  plain 
on  that  subject.  The  charge  for  Judicial  ad- 
vertisements is  seventy  cents  a  square  for  the 
first  insertion,  and  twenty-five  cents  for  eacb 
subsequent  insertion,  whether  made  consecu- 
tively or  not.  There  Is  but  a  single  first  Inser- 
tion In  a  Judicial  advertisement;  all  others  fol- 
lowing the  first  are  'sut>8equent  Insertions.' 
The  doctrine  of  'alternative  first  Insertions,' 
reached  by  making  the  advertisements  noncon- 
secutive,  and  charging  each  first  Insertion  of  a 
renewal  advertisement  as  an  'alternate  first  In- 
sertion,' may  be  satisfactory  to  the  news- 
papers, but  not  to  litigants,  and  is  sustained 
by  no  law." 

4.  The  next  Item  of  the  accoimt  opposed  is 
the  amount  of  $1,200  charged  against  the  suc- 
cession as  the  sum  which  the  executor  had 
contracted  to  pay  a  security  company  for  fur- 
nishing surety  upon  his  bond.  This  item  Is 
opposed  upon  the  groimd  that  the  charge  is  not 
warranted  by  the  provisions  of  the  C!ode,  and 
not  sanctioned  by  the  Jurisprudence  of  thla 
court;  and,  as  establishing  that  proposition, 
counsel  for  opponents  cite  the  following  an- 
tborities,  viz.:  Civ.  Code,  arts.  1069,  1184, 
1200,  1683;  Snccesslon  of  Mihie,  1  Rob.  400; 
Succession  of  Sprowl,  21  La.  Ann.  644;  Suc- 
cession of  Day,  8  La.  Ann.  624;  Succession  of 
Pohidexter,  19  La.  Ann.  24;  Baldwin's  Ex'r 
v.  Carleton,  16  La.  898;  Succession  of  Key,  5 
La.  Ann.  568;  City  of  New  Orleans  v.  City  of 
Baltimore,  15  Ija.  Ann.  fl25;  Succession  of 
Llles,  24  La.  Ann.  482;  Young  t.  Cbaney,  S 
La.  464;  Succession  of  Tumell,  84  La.  Ann. 
889;  Succession  of  Boyer,  36  La.  Ann.  616. 
Upon  this  subject  our  learned  Brother  of  the 
district  court  made  an  elaborate  statement  of 
the  reasons  which  impelled  him  to  approve  this 
item  of  the  account  as  a  Just  charge  against 
the  succession,  and  we  have  made  the  follow- 
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Ing  extract  therefrom  as  fairly  fflustratlng  tbe 
Tieira  be  entertained,  viz.: 

"Tbe  executor  credits  himself  with  ^1,200 
paid  as  provided  by  blm  to  obtain  a  snrety  up- 
on his  bond  as  executor.  The  belrs  resist  the 
<diarge  as  an  Illegal  one.  It  Is  argued  that 
no  law  authorizes  such  a  charge,  and  ergo  it 
should  be  rejected.  Prior  to  Act  No.  41  of 
1884,  the  law  exacted  personal  security,  such 
as  tbe  Civil  Code  provides  for.  Said  act  au- 
thorizes surety  companies,  under  certain  guar- 
anties, to  underwrite  as  surety  upon  bond,  in 
lieu  of  personal  security,  (md  authorized  such 
companies  to  charge  for  the  service.  Since 
then  we  find  said  corporations  accepted  as 
surety  on  all  bonds  required  by  law,  such  as 
official  bonds,  warehouse  bonds,  builders'  and 
contractors'  bonds,  and  bonds  in  succession 
matters.  In  the  rush  of  modem  business, 
snretyship  has  become  a  fixed  subject-matter 
of  covenanting  by  the  policy  of  the  law.  It 
appears  In  this  case  that  the  executor,  hold- 
ing the  power  of  attorney  of  an  heir,  was 
appointed  dative  executor,  and  be  gave  tbe 
bond,  which  was  for  a  large  amount,  the 
Inventory  amounting  to  about  (100,000.  Sev- 
eral months  after  he  had  given  said  bond, 
the  sureties  on  bis  bond,  having  the  legal 
Tight  so  to  do,  announced  their  purpose 
to  withdraw  from  the  bond.  Litigation  of 
a  serious  nature  bad  arisen,  and  It  had  be- 
come evldrait  that  It  might  require  several 
years,  as  has  proved  to  be  the  fact,  to  wind 
up  the  afbtlrs  of  the  succession.  Thus  con- 
fronted by  the  certainty  of  being  left  without 
a  bond,  and  by  the  certainty  that  It  would  be 
difficult,  and  perhaps  impossible,  to  find  per^ 
Bonal  security  for  so  large  an  amount  (say 
more  than  |120,000)  for  the  length  of  time 
(perhaps  years)  that  would  be  required  to  set- 
tle the  litigation  pending,  and  close  the  suc- 
cession, and  particularly  after  sureties  upon 
the  bond  which  he  had  given  bad  become 
alarmed  and  withdrawn  from  his  bond,  what 
recourse  had  the  executor  but  to  apply  to  a 
snrety  company,  which  Act  No.  41  of  1894  had 
legalized,  and  recognized  as  a  proper  and  com- 
petent surety?  He  must  either  do  this  or  give 
up  the  tmst.  Fairness  must  concede  that  this 
latter  was  a  harsh  condition.  He  had  embark- 
ed on  bis  duties,  and  had  incurred  responsi- 
blUtlea.  He  had  the  right  to  earn  his  com- 
mission by  full  administration.  He  held  the 
mandate  of  an  absent  heir  having  a  large  In- 
terest It  was  not  a  certainty  that  any  other 
representative  of  an  absent  heir  could  give  a 
bond,  at  least  without  paying  for  the  surety, 
as  per  said  Act  No.  41  of  1894.  The  public 
administrator,  always  ready,  had  previously 
Intervened  In  the  succession,  and  would  per- 
XtapB  succeed  to  tbe  trust  with  his  statutory 
charges  of  6  per  cent,  commissions  on  the  In- 
ventory, 5  per  cent,  more  on  collections,  with 
new  attorneys'  fees,  new  costs  of  inventories, 
publications,  etc  It  was,  ergo^  to  the  evident 
interest  of  the  succession  that  the  dative  ex- 
ecutor should  remain  in  office.  It  Is  proved 
13J  Mr.  Fescud  that  the  surety  company  would 


have  charged  1  per  cent,  for  the  first  year  of 
administration  and  one-half  of  1  per  cent  for 
each  succeeding  year.  The  succession  Is  not 
yet  closed,  and  we  are  in  the  third  year  of  the 
administration,  with  the  certainty  of  another 
appeal  to  the  supreme  court,  just  now  adjourn- 
ing until  the  late  autumn,  and  the  probability, 
therefore,  of  four  years  of  administration,  be- 
fore this  succession  can  be  closed.  In  this 
contingency,  a  charge  of  2  per  cent  on  tbe 
amount  of  tbe  bond  of  $120,000  or  upwards 
was  a  certainty  If  the  executor  followed  the 
law,  and  contracted  under  It  (the  act  of  1894) 
with  a  surety  company.  It  was  almost  as 
certain  that  one-half  per  cent  more  would 
have  resulted  as  the  charge,  and  possibly  1 
per  cent  more;  1.  e.  2^  per  cent  or  3  per 
cent  on  the  $120,000  bond.  The  alternative, 
then,  was  the  public  administrator's  commis- 
sions of  5  per  cent,  on  the  Inventory  and  5 
per  cent,  on  collections,  etc.,  on  the  one  side, 
or  tbe  snrety  company  as  a  bondsman  at  2  per 
cent  on  the  amount  of  the  bond,  at  least,  on 
the  other  side,  or  to  give  up  the  trust  and  take 
the  chances  of  another  representative  of  the 
absent  heirs  applying  and  giving  bond.  The 
chances  were  that  any  other  representative  of 
an  absent  heir  would  have  equally  to  pay  for 
a  surety,  and,  as  the  charges  of  the  surety 
company  were  about  equal  to  what  an  ex- 
ecutor would  receive  for  his  commissions,  the 
chances  were  that  no  absent  heir's  representa- 
tive would  have  made  the  application  or  have 
given  the  bond.  In  this  dilemma,  the  exec- 
utor engaged  a  sufficient  and  solvent  surety 
by  contracting,  as  executor,  to  pay  1  per  cent 
for  the  suretyship.  This  suretyship  was  to 
last  during  this  entire  administration.  That 
this  was  the  best  he  could  do  is  established. 
That  it  was  economical,  the  figures  show;  for 
while  1  per  cent,  is  $1,200,  the  snrety  company 
would  have  charged  $2,400,  or  perhaps  $3,000, 
and  the  public  administrator's  fees,  by  law, 
would  have  been  $4,000,  at  least  That  It  was 
prudent  for  the  interest  of  all,  appears  In  the 
fact  that  to  begin  de  novo  with  hiventorles  In  all 
the  parishes,  new  notices,  new  delays,  new  let- 
ters, new  attorneys,  and  consequent  fees  would 
have  cut  the  estate  (I  doubt  not)  $1,200,  which 
Is  all  that  this  executor  had  to  agree  to.  If  he 
had  to  pay  this  personally.  It  will  eat  up  the 
greater  part  of  his  commlasloa  If  It  be  di- 
vided out  among  the  several  heirs,  the  charge 
upon  each  heir  will  not  be  much,  and  they  are 
all,  as  a  matter  of  good  fortune,  and  not  by 
the  will  of  the  testator,  receiving  amounts 
which.  In  France,  will  be  regarded  as  large, 
and  which,  here,  are  very  considerable.  None 
of  them  have  been  at  any  trouble,  and  all  of 
them  are  to  receive  liberally,  as  the  result  of 
the  active  executor  and  his  attorney,  who  have 
defeated  claims,  and  saved  to  the  estate  $50,- 
000  at  least  equal  to  250,000  francs  in  France. 
The  security  was  for  the  benefit  of  the  estate. 
It  secures  creditors  and  It  secures  the  heirs. 
It  benefits  the  executor  only  as  it  enables  him 
to  earn  his  2^^  per  cent  commission;  and  sure- 
ly he  has  earned  It    It  seems  to  me,  on  every 
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view  of  the  matter,  Hiat  tlie  succession  which 
gets  the  almost  entire  benefit  should  pay  the 
1  per  cent,  charge  for  the  surety,  and  for  the 
gnaranty  that  the  succession  would  suffer  no 
loss.  The  only  argument  against  the  view  Is 
that  no  law  approTes  It  Act  No.  41  of  1891 
is  a  good  reply  to  this  argument  This  act 
authorizes  the  acceptance  of  the  company  or 
corporation  as  a  legal  surety,  and  authorizes 
the  company  or  corporation  to  charge  a  pre- 
mium or  commission  for  taking  the  risk;  and 
where  the  law  accords  the  right  It  necessarily 
allows  all  that.  Is  necessary  to  avail  of  the 
benefits  of  such  rights.  ♦  •  ♦  The  law 
has  announced  as  its  policy  in  Act  No.  41  of 
1884  that  furnishing  surety  on  such  bonds  for 
a  money  consideration,  as  a  matter  of  business 
enterprise,  is  legitimate  business.  The  con- 
clusion seems  to  me  fair  and  just  that  where 
good  security,  at  fair  and  reasonable  and  eco- 
nomical rates,  is  obtained,  that  the  succession 
wlilch  is  thus  secured  against  the  acts  of  the 
executor  ought  to  bear  the  charge.  Such  was 
the  view  taken  by  the  Wisconsin  court  in 
Hamacker  v.  Bank,  70  N.  W.  296.  But,  if  I 
am  wrong  in  these  views,  I  must  not  forget 
that,  as  Mr.  Cleveland  said  of  the  tariff:  "We 
are  not  dealing  here,'  under  the  peculiar  facts 
of  this  case,  Vlth  a  theory,  but  with  a  con- 
dition.' Xiach  case  has  its  peculiar  facts  and 
conditions.  Every  rule  has  its  exceptions.  In 
this  case  justice  approves  the  charge,  and  equi- 
ty applies  when  law  is  silent,  and  especially 
in  matters  of  accounting,  which  is  of  chancery 
origin.  I  therefore  overrule  the  opposition  to 
this  charge  of  $1,200." 

The  foregoing  reasons  and  course  of  argn- 
ment  are  cogent  and  persuasive,  and  would 
exercise  a  strong  influence  on  our  decision, 
if  we  found  any  authoritative  sanction  there- 
for in  either  the  statute  or  decision  cited; 
but,  in  our  opinion,  there  is  none  in  either. 
The  title  of  the  statute  referred  to  is  as  fol- 
lows, viz.:  "An  act  to  authorize  certain  cor- 
porations to  become  surety  upon  bonds  re- 
quited to  be  furnished  by  law,  and  prescrib- 
ing the  conditions  under  which  they  may  do 
80."  Section  1  provides,  among  other  things, 
"that  hereafter,  any  corporation  duly  hicor- 
porated  ♦  •  •  for  the  purpose  of  trans- 
acting the  business  of  guaranteeing  the  fi- 
delity of  persons  holding  places  of  public  or 
private  trust  *  •  *  may  be  accepted  as 
sole  and  sufficient  surety  upon  any  bond," 
eta  Section  2  provides,  among  other  thlng^, 
that  "it  Shan  be  lawful  for  any  party  of 
whom  such  a  bond  or  undertaking  is  re- 
quired, to  agree  with  such  company,  acting 
as  surety  for  the  deposit  of  any  and  all  mon- 
eys," etc.  Similar  provisions  occur  in  the 
f<dlowlng  sections  of  the  aet;  but  in  the  con- 
cluding section  (9)  we  find  the  following  per- 
tinent expression,  viz.:  "That  this  act  is  not 
Intended  in  any  manner,  except  as  above  pro- 
vided, to  change  existing  laws  on  the  subject 
of  suretyship,  and  except  to  permit  such  a 
company  to  act  and  be  accepted  as  a  sole 
sarety  on  ail  bonds,"^etc.    Act  No.  41  of  1894, 


i9.  It  la  a  statute  appertaining  to  the  sub- 
ject of  suKtyship,  and  possessing  no  perti- 
nency to  the  duties,  powers,  or  responsibilities 
of  executors  or  administrators,  or  the  man- 
agement or  the  administration  of  successions; 
and  for  that  reason  we  think  it  altogether 
inapplicable  to  the  question  under  considera- 
tloD.  In  our  view,  the  case  stands  in  the 
same  position  as  it  would  if  a  private  per- 
son, Bui  juris,  had  made  a  similar  engagement 
to  become  surety  upon  the  bond  of  the  ex- 
ecutor for  a  consideration,  and  that  'the  auc- 
cesslon  incurred  no  other  or  greater  respon- 
sibility to  the  executor  therefor.  The '  case 
decided  by  the  Wisconsin  court  was  under  a 
special  statute  which  differs  widely  from  the 
act  of  1891.  For  these  reasons,  we  are  of 
the  opinion  that  the  succession  cannot  be  call- 
ed upon  to  reimburse  the  executor  the  sum 
expended  by  him  in  procuring  the  guaranty 
company  to  become  surety  on  his  bond,  and 
In  this  respect  the  opposition  must  I>e  sus- 
tained, and  the  claim  of  $1,200  rejected  and 
disallowed. 

6.  The  next  item  opposed  is  that  of  attor- 
neys' fees,  which  are  placed  on  the  account 
at  the  total  amount  of  $11,421.63.  This  sum 
is  equal  to  10  per  cent,  on  the  total  amount  of 
the  original  inventories.  It  appears  that  the 
sum  of  $5,000  was  placed  on  the  provisional 
account  of  the  executor,  and  that  same  was 
allowed  by  the  court  a  qua,  and  paid  with- 
out opposition  by  the  heirs;  but  they  oppose 
the  further  allowance  of  $6,421.63  as  being 
excessive.  Our  learned  Brother  of  the  dis- 
trict court  made  a  very  exhaustive  examina- 
tion and  analysis  of  this  question,  and  we 
make  the  following  excerpt  from  his  written 
opinion,  as  Illustrating  his  views,  viz.:  "This 
succession  record  on  file  has  grown  into  large 
proportions,  and  the  official  books  of  the  ex- 
ecutor and  his  vouchers  and  memoranda, 
which  have  been  called  for  and  produced, 
have  gathered  equally  in  volume,  and  these 
attest  the  constant  attention  that  has  been 
required,  and  the  faithful  attention  that  has 
been  given,  to  all  and  singular  the  number- 
less details,  great  and  small,  of  the  business 
of  this  succession  here,  and  in  the  several 
other  places  where  it  had  property  interests. 
As  I  have  stated,  the  heirs  at  law  are  col- 
lateral, not  close  in  degree  of  relationship, 
who  live  abroad,  who  have  come  to  the  in- 
heritance only  by  the  death  of  the  legatee 
named  in  the  Will  prior  to  the  death  of  the 
testator,  and  who  were  virtually  strangers  to 
the  deceased.  Theife  are  no  widow,  no  mi- 
nors, no  ascendants,  no  brothers,  no  sisters 
here.  All  these  facta  impress  me  with  the 
firm  conviction  that  In  this  solvent  and  valu- 
able estate  neither  the  law  nor  a  sound  pnl>- 
lie  policy  requires  at  my  hands  any  Illiberal, 
or  narrow,  or  strict  construction  against  the 
executor  or  against  his  couiisel.  Judged  by 
the  volume  of  the  estate;  judged  by  the  im- 
portant and  complicated  litigation  that  has 
been  managed;  judged  by  the  success  whldi 
has  attended  the  efforts  of  the  executor- and 
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his  attorney  In  defeating  dalms  arged  with 
the  perelstence  and  plausibility  of  appear- 
ance, and  by  able  and  skillful  coonsel,— claims 
amounting  to  more  than  $50,000;  judged  by 
the  boieflt  that  Inures  and  has  inured  to  the 
collateral  heirs,  to  whom  this  succession  has 
proved  a  windfall,  or  stroke  of  fortune;  Judg- 
ed by  the  Important  questions  of  law  that 
have  been  met  and  dealt  with,— I  think  that 
the  fees  of  the  attorney  of  the  executor  are 
fair  and  reasonable  and  just"  But,  on  the 
other  hand,  counsel  tor  the  opponents  make 
this  rejoinder  to  the  argument  of  the  district 
judge,  tIz.:  "That  while  various  suits  were 
brought  against  the  succession,  aggregating 
$66,800,  and  that  nearly  all  of  them  were  de- 
feated, that  those  defeated  were  so  defeated 
by  the  mutual  efforts  and  learning  of  other 
counsel  in  part  who  were  employed  for  their 
defense,  and  co-operated  with  the  attorney 
of  the  executor."  These  suits  and  various 
other  matters  of  litigation  brought  this  suc- 
cession before  this  court  several  times,  and 
Its  records  attest  the  labor,  skill,  and  learn- 
ing with  which  the  attorney  tot  the  executor, 
and  other  counsel  who  co-operated  with  him, 
successfully  protected  the  estate  from  spolia- 
tion, and  hence  we  are  able  to  judge,  from 
our  own  standpoint  of  observation,  of  the 
value  of  these  services.  Jurisprudence  has 
settled  the  rule,  and  consecrated  it,  that  the 
quantum  of  attorneys'  fees  in  any  case  where 
the  services  have  been  performed  in  the  pres- 
ence of  the  court  which  is  called  upon  to  de- 
cide the  questions  is  a  matter  of  law,  rather 
than  one  of  fact,  and  which  the  court  wiU 
value  as  its  opinion  may  dictate,  rather  than 
base  its  judgment  upon  the  opinions  of  wit- 
nesses. Counsel  say  in  their  brief:  "In  the 
Bank  of  Commerce  Case,  49  La.  Aim.  1060, 
1074,  22  South.  207,  213,  this  court  quoted 
approvingly  the  decision  In  Succession  of 
Macarty,  8  La.  Ann.  618.  As  the  services 
to  be  compensated  are  rendered  under  the 
eye  of  the  court,  the  taxations  ought  to  be 
made  on  Its  own  responsibility,  which  ought 
not  to  be  shifted  from  the  bench  on  the  bar, 
as  appears  to  have  been  done  in  this  case,  in 
which  the  decision  is  made  on  the  opinion  of 
the  attorneys  that  the  charge  is  moderate, 
and  but  reasonable."  Succession  of  Cabal- 
lero,  25  La.  Ann.  647.  The  supreme  court 
will  fix  attorneys'  fees  without  regard  to  the 
opinions  of  witnesses.  Bandolph  v.  Carroll, 
27  La.  Ann.  467;  Dorsey  v.  Creditors,  6  Mart 
(N.  S.)  399;  Succession  of  Mager,  12  Rob. 
414;  Usee  v.  Biron,  6  La.  Ann.  665.  "In  the 
Bank  of  Commerce  Case,  the  amount  distrib- 
uted by  them  upon  their  account  was  $189,- 
746.31.  Yet  the  conunlssioners  were  allowed 
only  $2,000,  and  the  attorneys  $5,000;  and 
this  court  said  it  was  'more  than  we  should 
allow  if  the  allowance  was  open  to  review.* " 
Per  contra  we  have  this  statement  from  the 
counsel  of  the  executor's  attorney,  via.:  "If 
your  honors  are  with  us  on  the  proposition 
that  the  $5,000  fiae  was  for  services  allowed 
on  the  provisional  account,  and,  being  un- 


opposed. It  should  not  be  considered  In  fixing 
the  value  of  services  subsequently  rendered, 
then  we  present  to  the  court  a  unanimity  of 
opinion  which  Is  seldom  equaled;  for  an  the 
attorneys  called  as  witnesses  agreed  as  to  the 
correctness  of  the  amount  for  which  our 
client  is  placed  on  the  final  account;  the  judge 
a  quo  agrees,  and  counsel  for  opponents  prac- 
tically do  so.  It  Is  therefore  unnecessary  to 
go  into  details;  It  Is  unnecessary  to  show 
that  the  percentage  of  the  value  of  an  estate 
which  it  cost  to  save  it  fnxn  a  horde  of  f<»- 
gers  and  dishonest  claimants  is  not  necessarily 
an  Indication  that  the  charges  are  excessive." 
Before  closing,  we  quote  from  the  syllabus 
In  the  opinion  In  Succession  of  Blchards,  49 
La.  Ann.  1116,  22  South.  817:  "The  esti- 
mation of  the  value  of  professional  services 
of  an  attorney  at  law  is  only  a  question  of 
law,  and  one  that  comes  peculiarly  within  the 
province  of  the  judge  a  quo,  who  superin- 
tended the  making  up  of  the  record  upon 
which  same  must  necessarily  depend,  giving 
him  a  very  Intimate  acquaintance  with  all 
of  its  details,  as  well  a6  knowledge  of  the 
kind  and  value  of  what  services  were  per- 
formed. In  such  a  case  this  court  will  ac- 
cept his  estimation  as  a  correct  and  proper 
one,  In  the  absence  of  any  manifest  error  of 
judgment  on  his  part"  '  In  each  of  these 
cases— Succession  of  Bichards  and  Bank  of 
Commerce— we  affirmed  the  judgment  of  the 
lower  court  for  reasons  as  assigned  in  the 
foregoing  quotations  therefrom;  that  Is  to 
say,  that  the  litigation  In  which  the  services 
of  the  attorneys  were  rendered  was  soldy 
conducted  before  the  district  judge,  who  was 
called  upon  to  estimate  their  value.  But  the 
instant  case  is  different,  in  that  the  litigation 
in  which  the  attorneys'  services  were  render- 
ed was  conducted  in  great  part  before  this 
court  finally.  Applying  this  test  to  the  ques- 
tion before  us,  it  Is  our  deliberate  conviction 
that  the  amoimt  placed  upon  the  account  and 
allowed  by  the  judge  a  quo  is  excessive,  and 
should  be  reduced  to  the  sum  of  $6,000  in 
full  for  all  attorneys'  fees,  and  that,  as  thus 
reduced,  this  item  of  the  account  Is  approved 
and  allowed. 

6.  The  remaining  question  la  whether  the 
executor  Is  entitled  to  the  commission  he  has 
placed  upon  the  executor's  account  for  the  col- 
lection of  rents,  amounting  to  the  sum  of  $170. 
The  judge  a  quo  approved  this  item,  and  rest- 
ed his  decision  mainly  upon  Succession  of  Rob- 
ertson, 49  La.  Ann.  80.  21  South.  197,  and 
the  cases  therein  cited,  and  on  Hale  v.  Salter, 
25  La.  Ann.  323,  and  Succession  of  Hopkins, 
88  La.  Ann.  1166.  The  case  presented  in 
Succession  of  Robertson  was  exceptional,  the 
surviving  widow  and  executrix  having,  by 
her  unaided  exertions.  Increased  the  sale  value 
of  the  estate  from  $12,000  to  $41,000,  and,  hi 
addition,  she  had  accumulated  over  $6,000  of 
net  earnings  for  the  succession  within  the  brief 
period  of  eight  months.  Under  these  circum- 
stances, we  thought  her  equitably  entitled  to 
6  per  cent,  bat  upon  this  last  amount  only. 
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But  In  80  deciding:  that  case  we  did  not  pro- 
pose to  establish  any  new  precedent,  nor  to 
depart  from  the  precepts  of  the  C!ode  and  our 
jurisprudence,  which  were  therein  quoted  and 
approved;  but  merely  to  apply  the  maxim  of 
equity  to  a  case  we  regarded  as  sul  generis, 
as  those  cited  and  relied  upon  wer&  But  the 
Instant  one  Is  not  such  a  case,  and  it  finds 
neither  support  nor  application  In  the  Bob- 
ertson  Case.  Hence  the  orooBltl(Mi  to  this 
Item  Is  well  grounded,  and  must  be  sustained. 
After  a  careful  examination  of  this  record, 
and  the  various  contentions  of  counsel  pro  and 
con,  we  have  reached  the  conclusion  that  the 
account  of  the  executor  should  be  amended 
and  restated  in  conformity  with  the  views 
herein  expressed.  It  Is  therefore  ordered  and 
decreed  that  the  opposition  of  the  heirs  be 
sustained  in  the  amounts  and  particulars  here- 
inabove set  forth,  and  that  the  cause  be  re- 
Instated,  and  remanded  to  the  district  court, 
with  directions  to  the  effect  that  the  testa- 
mentary executor  restate  and  correct  his  final 
account  so  as  to  conform  to  the  law  and  the 
views  herein  expressed;  and  that  costs  of 
appeal  be  taxed  against  the  several  appellees 
personally  and  proportionately. 

On  Application  for  Rehearing. 

(March  7.  1899.) 

The  reduction  which  the  court  intended  to 
make  In  the  original  decree,  and  which  the 
court  did  make  In  the  matter  of  fee  of  at- 
torneys for  the  succession,  was  from  $!!,• 
421.63  to  $6,000,  and  this  was  intended  to 
Include  all  services  rendered  by  the  attorneys 
for  the  succession  of  any  and  every  kind. 
However,  the  court,  having  reconsidered  Its 
original  decree  in  this  respect,  has  concluded 
to  Increase  the  amount  heretofore  allowed  for 
attorneys'  fees  from  $6,000  to  $7,500;  this  to 
Include  all  fees,  inclusive  of  the  $5,000  which 
were  allowed  and  placed  upon  the  executor's 
providonal  account,  and  since  paid.  We  do 
this  only  because  counsel  representing  op- 
ponents in  argument  and  brief  express  them- 
selves as  satisfied  If  the  court  would  reduce 
the  fee  of  the  attorneys  of  the  executor  from 
$11,421.63  to  $7,600.  With  reference  to  the 
payment  of  Mrs.  Hlppollte  Bossu,  one  of  the 
legal  heira  of  the  deceased,  counsel  claim  that 
she  is  bound  by  a  contract  entered  into  by  her 
agent  with  Danzlger  &  Stem  to  the  extent 
ot  her  interest  In  the  succession  of  Rabasse, 
and  that  she  ia,  accordingly,  bound  for  the 
sum  of  $600,  same  being  one-half  of  the 
amount  paid  to  the  sureties  on  the  executor's 
bond.  This  contract  has  not  heretofore  been 
pressed  upon  the  court's  attention,  and  we 
therefore  think  It  unnecessary  to  reopen  the 
decree  in  so  far  as  it  relates  to  this  claim. 
But  we  wOl  reserve  to  Danzlger  &  Stem  all 
rights  they  may  have  under  their  contract 
In  respect  to  Mrs.  Bossu.  It  Is  a  question 
which  can  well  be  settled  between  them,  and 
which  need  not  enter  as  one  of  the  factors  in 
our  present  opinion.    It  Is  therefore  ordered. 


adjudged,  and  decreed  that  our  original  de- 
cree be,  and  the  same  Is  hereby,  amended  so 
as  to  Increase  the  amount  of  attorneys'  fees 
for  an  purposes  from  $6,000,  the  amount  al- 
lowed in  the  original  decree,  to  $7,500,  and 
to  reserve  the  rights  of  Danzlger  &  Stem 
under  their  alleged  contract  with  Mrs.  Bossu, 
or  her  agent,  for  any  aipount  they  may  be 
entitled  to  recover  thereunder.  It  Is  further 
ordered  that  oiu:  original  judgment,  as  thus 
amended,  remain  undisturbed,  and  that  a  ie> 
hearing  be  refused. 


GHEEN  et  al.  T. 


(41  71a.  94) 
SANSOM. 


(Supreme  Court  of  Florida.    Jan.  31.  1899.) 

FliBlDINO — RBPLIOATION    DK    INJORIA — WheK   All- 

LOWED — Appeal — Assignment  of  Grbors — Mas- 
ter AND  Servant— Safe  Appliances— Dbqrbb 
or  Cabb  Required— Contributohy  Neolioehob 
— Frbsuhftion  or  NEauoBKOB— Khowlbdgb  or 
Dbfbcts. 

1.  The  pleading,  the  form  of  which  is  pre- 
scribed by  section  S3,  c.  1096,  Acts  1861  (sec- 
tion 1055,  Rev.  St),  is  in  the  nature  of  a  gen- 
eral replication  de  Injaria,  enabling  a  party  in 
a  compcndiouB  manner  to  traverse  all  those  al- 
legations In  a  plea  which  he  could  have  trav- 
ersed before  the  enactment  of  these  provisions, 
but  all  matters  which  before  the  act  mast  have 
been  replied  specially  must  still  be  so  replied. 

2.  The  statatory  general  replication  prescrib- 
ed by  section  33,  c.  1096,  Acts  1861  (section 
1065,  Rev.  St.),  is  properly  pleaded  to  the  plea 
of  not  guilty,  special  pleas  denying  specific  al- 
legations of  the  declaration,  and  a  plea  alleg- 
ing that  plaintifiTs  alleged  Injuries  were  caused 
by  his  own  negligence,  and  not  otherwise,  in 
actions  for  damages  alleged  to  have  been  caus- 
ed by  defendant's  negligence. 

3.  An  assignment  of  error  based  upon  a  gen- 
eral exception  to  several  instructions  asserting 
distinct  propositions  of  law,  one  or  more  of 
which  is  correct,  will  be  overruled. 

4.  Where  the  servant  of  an  independent  con- 
tractor is  sent  to  do  a  certain  piece  of  work  for 
the  employer  of  such  contractor,  and  from  the 
time  such  servant  sets  to  work  the  employer 
assumes  and  exercises  control  over  him  and 
the  work  performed  by  him,  directing  and  con- 
trolling him  as  to  the  methods  and  details  by 
which  the  desired  result  is  to  be  accomplished, 
the  relation  of  master  and  servant  is  thereby 
constituted  between  the  employer  and  sach 
servant. 

5.  Where  the  employer  undertakes  to  furnish 
his  own  employes,  or  those  of  an  independent 
contractor,  some  of  the  implements  or  instru- 
mentalities for  executing  the  required  work,  he 
thereby  assumes  a  duty  to  exercise  ordinary 
and  reasonable  care,  measured  by  the  sur- 
rounding circumstances,  to  provide  such  imple- 
ments and  instrumentalities  as  will  be  reason- 
ably safe  and  suitable. 

6.  A  master  is  not  to  be  held  liable  as  an 
Insurer  of  the  safety  of  his  employes,  or  as  a 
warrantor  of  the  instrumentalities  and  imple- 
ments furnished  by  him  to  enable  his  servants 
to  accomplish  his  work,  but  the  law  obliges  him 
to  exercise  such  ordinary  and  reasonable  care 
as  prudence  and  the  exigencies  of  the  situation 
require.  In  providing  the  servant  with  safe 
machinery  and  suitable  instrumentalities  for 
his  work,  and  if  this  obligation  be  performed 
the  law  absolves  him  from  all  liability  for  de- 
fects therein. 

7.  The  servant  owes  a  duty  to  his  master  to 
exercise  ordinary  care  for  his  own  safety,  and 
while  he  has  a  right  to  presume  that  his  mas- 
ter has  performed  his  duty,  and  is  not,  there- 
fore, ordinarily   bound  to  discover  latent  de- 
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fecto  in  the  instminentaUtiea  fnrniabed  him, 
yet  he  must  notice  all  those  patent  and  obTi- 
ons  defects  which  the  exercise  of  ordinary  care 
would  enable  him  to  discorer;  otherwise  his 
own  negligence  will  contribute  to  his  injury  and 
prevent  his  recovery. 

8.  Where  the  master  requires  his  serrant  to 
■elect  for  his  use,  in  executing  a  particular 
work,  a  rope  from  a  number  of  ropes  at  the 
■ervanf  8  command,  and  Hxe  servant,  in  malung 
•nch  selection,  selects  one  which  is  apparently 
sound  and  sufficient  for  the  intended  purpose, 
bat  wUch  in  fact  ia  defective,  and  the  master 
knows,  or  by  the  exercise  of  ordinary  and  rea- 
sonable care  ought  to  know,  of  the  defect,  be 
will  be  liable  for  the  injury  to  his  servant  re- 
sulting from  such  defect;  bat.  If  the  servant  se- 
lects a  rope  obviously  and  patently  unsound  or 
unsuitable  for  the  desired  purpose,  he  will  not 
be  exercising  the  care  required  of  him,  and 
Us  master  will  not  be  liable. 

9.  Unless  the  circumstances  attending  an  ac- 
cident show  that  it  could  not  have  happened  it 
ordinary  care  had  been  used  by  the  master,  the 
happenmg  of  an  accident  does  not  raise  a  pre- 
sumption of  negligence  on  tite  part  of  the  mas- 
ter In  actions  between  master  and  servant,  in 
cases  other  than  those  provided  for  by  chapter 
4071,  Acta  1891. 

10.  In  actions  by  servants  against  their  mas- 
ters for  injuries  occasioned  by  defects  in  the 
instrnmentalities  tnmished  by  the  master,  to 
anthorize  a  finding  that  the  master  has  been 
negligent  it  must  Iw  shown  that  the  defect  was 
known  to  the  master  prior  to  the  accident,  or 
that  in  the  exercise  of  ordinary  and  reasonable 
care  he  ought  to  have  known  it,  as  that  the 
defect  was  one  which  a  reasonable  and  proper 
test  or  inspection  would  have  disclosed,  -and 
that  ordinary  and  reasonable  care  required 
•nch  test  or  inspection  to  be  made, 
(Syllabus  by  the  Court) 

Brror  to  clrcnlt  cotirt,  Daval  county;  Rby- 
don  M.  Gall,  Judge. 

Action  of  Richard  A.  Sansom  agalnat  W.  01 
Green  and  J.  J.  Qreen,  partners  under  the 
same  of  W.  0.  Green  Company.  Jndgment 
for  plaintiff.  Defendants  bring  error.  Be- 
Tersed. 

Walker  ft  L'Engle  and  R.  H.  Liggett,  for 
plaintiffs  In  errot.  Cromwell  Glbbona  and  J. 
N.  Stripling,  for  defendant  in  error. 

GARTBR,  J.  Defendant  In  error  sued  plain- 
tiffs to  error  In  the  circuit  court  of  Duval 
county,  claiming  damages  for  personal  In- 
Jnrles  alleged  to  have  been  caused  by  negli- 
gence. The  defendants,  as  contractors,  were 
constmctlng  a  public  building  for  the  United 
States  In  the  city  of  Jacksonville,  and  were 
required  by  the  government  superintendent 
of  construction  to  test  the  plumbing  therein 
before  Its  acceptance.  They  employed  one  J. 
S.  Kuchler  to  make  the  test,  who  sent  the 
plaintiff,  one  of  his  employes,  to  do  the  work. 
r>efendant8  claimed  that  Kuchler  was  an  In- 
dependent contractor;  that  they  contracted 
-with  him  to  do  the  work  according  to  his 
own  methods,  reserving  no  authority  or  con- 
trol over  him,  or  the  execution  of  the  work, 
other  than  that  tt  was  to  be  satisfactory  to 
the  superintendent  of  construction.  There 
■^as  evidence  that  platotlff  was  sent  by  Kuch- 
ler to  do  whatever  work,  and  In  such  manner, 
m»  defendants  might  require;  that  he  was  oc- 
cupied la  the  woA  tour  or  five  days  lulor  to 


the  injury  cootplalned  of,  during  which  time  ha 
worked  under  the  exclusive  supervision  and 
control  of  one  ot  defendants,  performing  va^ 
rlous  duties  connected  with  testing  the  plumb- 
ing, repairing  leaks  therein  accwdlng  to  spe- 
cific directions  given  by  defendants,  to  ac- 
cordance with  details  and  methods  of  doing 
the  work  prescribed  by  them,  and  that  during 
this  entire  period  Kuchler  was  at  the  build- 
ing only  four  or  five  times,  remaining  from 
five  to  ten  minutes  only,  giving  no  tostruc- 
tlons  to  regard  to  the  work  whatever,  bat 
merely  toqulring  how  platotlff  was  getting 
along.  FlatotUTs  Injury  Is  alleged  to  have 
occurred  to  consequence  ot  the  breaking  ot  a 
rope  used  to  constructing  a  holstaway  by 
which  he  was  elevated  toto  the  tower  of  the 
bulldtog  to  repair  a  leak  to  a  water  pipe 
about  60  feet  from  the  floor.  There  was  evi- 
dence tending  to  prove  that  about  the  time 
this  leak  was  discovered  Kuchler  and  one  ot 
the  defendants  were  present,  and  both  said  it 
would  have  to  be  repaired.  Kuchler  said  to 
platotlff,  to  Green's  presence:  "Mr.  Green 
says  there  are  a  plenty  of  ropes  here,  and 
you  can  rig  up  a  holstaway."  When  plaintiff 
was  ready  to  go  up  to  the  tower,  Mike  How- 
ard, an  employ^  of  defendants,  brought  a 
large  roite,  which  plaintiff  rigged  through  a 
pulley  at  the  top  of  the  tower.  Howard  then 
brought  a  board  vrlth  a  smaller  rope  attach- 
ed. Platotlff  saw  that  the  small  rope  bad 
been  used  considerably,  but  could  not  tell 
how  long.  He  took  It  for  granted  that  the 
rope  was  "all  right"  He  made  some  remark 
about  It  when  he  began  to  tie  it  to  the  larger 
one,  and  Howard  said:  "Oh,  that  rope  Is  all 
right"  Plaintiff  made  the  small  rope  fast 
to  the  larger  one,  and  was  hoisted  up  to  exam- 
toe  the  leak,  which  took  him  about  five  min- 
utes, and  was  then  let  down.  After  dinner 
plaintiff  sent  his  assistant  (employed  by  Kuch- 
ler) overhead  with  material,  and  plaintiff  was 
agato  hoisted  toto  the  tower  by  two  of  de- 
fendants' servants.  A  bucket  of  melted  lead 
was  lowered  by  the  assistant  from  the  floor 
above.  Plaintiff  caught  the  rope  above  the 
bucket,  and  was  in  the  act  of  pourtog  the 
lead  in  the  leaking  Joint  when  the  smaller 
rope  suspending  the  holstaway  broke,  caustog 
plaintiff  to  fall  several  feet  and  the  melted 
lead  to  spin  to  one  of  his  eyes,  and  upon  his 
bead  and  face.  Platotlff  succeeded  to  catch- 
ing the  larger  rope,  and  was  lowered  to  the 
floor.  On  the  morning  when  plaintiff  went  to 
work,  Kuchler  told  him  where  he  could  get 
some  tools  and  expansion  plugs  to  work  with, 
but  during  the  progress  of  the  work  defend- 
ants furnished  some  wooden  plugs  and  pla» 
ter  of  Paris  for  use  by  plaintiff.  Defendants 
admitted  that  when  Kuchler  first  came  tb 
work,  they  gave  him  carte  blanche  to  use 
anything  about  the  building  when  he  might 
need  It  There  were  several  ropes  and  holst- 
aways  lying  about  the  bulldtog  when  platotlff 
constructed  the  contrivance  used  by  him,  but 
the  size  or  character  of  these  ropes,  or  the 
condition  of  the  bolstaways,  la  not  ahown. 
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The  evidence  tended  to  show  th&t  the  ropes 
used  by  plaintiff  were  apparently  sound  and 
sufficient  for  the  uses  to  which  they  were  put, 
but  that  ropes  of  that  character  will,  after 
being  In  use  awhile,  turn  dark,  and,  after  be- 
ing exposed  or  used  a  long  time,  rot;  that 
there  Is  no  difference  in  the  appearance  of  a 
rotten  rope  of  this  character  and  a  sound  one 
that  has  been  used;  that  the  only  way  to  as- 
certain when  a  rope  of  this  character  that  has 
been  In  use  a  long  time  Is  sound  Is  to  test  It; 
that  a  test  Is  not  always  safe,  because  It  will 
frequently  weaken,  without  breaking,  the 
rope,  so  that  It  will  afterwards  break  under 
a  less  pressure.  Plaintiff  did  not  test'  the 
ropes  before  using  them.  How  long  these 
particular  ropes  had  been  in  use  is  not  shown, 
but  defendants  admitted  that  the  ropes  in  the 
building  had  been  in  use  from  six  months  to 
two  years.  The  Jury  rendered  a  rerdict  for 
plaintiff,  defendants'  motion  for  a  new  trial 
was  overruled,  and  from  the  judgment  enter- 
ed this  writ  of  error  was  taken. 

The  declaration  contained  two  counts.  The 
first  alleged  that  plaintiff  was  a  servant  of 
defendants;  that  defendants  were  negligent 
in  furnishing  a  defective  hoistaway.  The  sec- 
ond alleged  that  plaintiff  was  a  servant  of 
Kuchler;  that  the  latter  was  employed  by 
defendants  to  inspect  and  test  the  plumbing 
in  the  tower;  that  plaintiff,  at  Knchler's  re- 
quest, went  to  the  building  to  do  whatever 
work  In  the  line  of  plumbing  that  might  be 
required  by  defendants;  that  he  entered  the 
building  at  the  Invitation  and  by  the  request 
of  defendants,  and  was  required  to  inspect  and 
test  the  plumbing;  that  It  was  necessary  for 
plaintiff  to  be  elevated  from  the  ground  floor 
by  means  of  a  hoistaway,  which  was  furnished 
and  provided  by  defendants;  that  the  hoist- 
away, by  reason  of  defendants'  carelessness 
and  negligence,  had  become  unsafe  and  in- 
sufficient to  support  and  mfllntwln  plalntUTs 
weight;  and  that,  by  reason  of  the  defects 
In  the  hoistaway,  plaintiff  was,  without  any 
fault  or  negligence  on  his  part,  injured.  De- 
fendants pleaded  not  guilty,  upon  which  Issue 
was  Joined. 

Defendants  then  ffled  additional  pleas.  The 
first  alleged  that  It  was  not  true,  as  alleged  in 
the  first  count,  that  plaintiff  was  an  employe 
of  defendants,  but  that  plaintiff  was  a  servant 
of  Kuchler,  as  alleged  In  the  second  count. 
The  second  plea  denied  certain  specific  allega- 
tions of  the  declaration,  and  alleged  that 
Kuchler  was  an  Independent  contractor;  that 
plaintiff  was  his  servant,  and  went  In  and 
upon  the  building  at  Knchler's  invitation,  and 
worked  there  under  the  control  and  supervi- 
sion of  Kuchler  exclusively;  and  that  defend- 
ants exercised  no  control  over  plaintiff  or  the 
work  in  which  he  was  engaged.  The  third 
plea  alleged  that  the  injury  was  caused  by 
the  negligence  and  improper  conduct  of  plain- 
tiff, and  not  otherwise.  Plaintiff  replied  to 
these  pleas:  "The  plaintiff  Joins  issue  on 
the  first,  second,  and  third  pleas  of  the  de- 
fendants." 


I.  It  is  Insisted  that  the  second  and  QiSrd 
pleas  alleged  new  matter  requiring  a  special 
replication;  that  the  "Johider  Of  Issue"  filed 
thereto  was  a  nullity;  and  consequently  that 
there  was  no  Issues  based  on  these  pleas  to 
try  when  the  case  was  submitted  to  the  Jury. 
The  defendants  went  to  trial  upon  these  sup- 
posed Issues,  without  testing  the  sufficiency 
of  this  general  replication  by  demurrer  or 
motion  to  strike,  and  without  raising  any  ob- 
jections to  a  trial  upoa  the  issues  ttans  sup- 
posed to  have  been  Joined;  and  unless  It  Is 
clear  that  the  replication  was  a  nullity,  and 
that  a  special  replication  was  absolutely  re- 
quired to  these  pleas,  the  defendants  should 
not  be  permitted  to  avail  themselves  of  a  de- 
fect of  this  character,  first  sought  to  be  made 
available  after  verdict  Soper  v.  Jones,  66 
Md.  608.  SecUon  1065,  Rev.  St.,  provides  that 
"either  party  may  plead  in  answer  to  the  plea 
*  *  *  of  his  adversary,  that  he  Joins  Issue 
thereon,  which  Joinder  of  Issue  may  be  as  fol- 
lows, or  to  the  like  effect:  The  plaintiff  Joins 
Issue  upcMi  the  d^endant's  first  plea;'  *  *  • 
and  such  form  of  Joinder  of  Issue  shall  be 
deemed  to  be  a  denial  of  the  substance  of  the 
plea,  •  •  •  and  an  issue  thereon."  It 
was  said  by  Pollock,  Ol  B.,  In  Glover  r. 
Dixon,  9  Kxch.  158,  that  the  form  prescribed 
by  this  section  (which  was  taken  from  the 
StUgUsh  common-law  procedure  act)  is  in  the 
nature  of  a  general  replication  de  injuria, 
enabling  a  party,  in  a  compendious  manner, 
to  traverse  all  those  allegations  in  a  plea 
which  he  could  liave  traversed  before  the  en- 
actment of  these  provisions,  but  that  all  mat- 
ters which  before  the  act  must  have  been  re- 
plied specially  must  still  be  so  replied.  It  is 
not  perceived  that  either  of  the  pleas  filed  by 
defendant  required  a  special  replication.  Bven 
If  the  second  and  third  pleas  were  not,  in 
substance,  repetitions  of  the  plea  of  not 
guilty,  they  were.  In  substance,  denials  of  spe- 
cific allegations  in  the  declarations;  and  the 
third  plea  alleged  facts  which,  if  true,  showed 
that  plaintiff  never  bad  a  right  of  action,  be- 
cause the  injuries  were  caused  by  his  own 
negligence,  and  not  otherwise.  To  each  of 
these  pleas  the  statutory  general  replication 
was  proper. 

II.  At  plalntlfTs  request,  the  court  gave 
nine  separate  instructions,  several  asserting 
distinct  propositions,  some  of  which  were  cor- 
rect The  exception  to  these  Instructions  was 
general,  and,  as  some  of  them  were  correct, 
the  assignment  of  error  based  upon  this  ex- 
ception must  fall. 

III.  The  other  assignments  of  error  qaes- 
tion  the  sufficiency  of  the  evidence  to  sustain 
the  verdict    It  is  Insisted: 

(A)  That  the  relation  of  master  and  serv- 
ant was  not  proven  to  exist  between  plaintiff 
and  defendants  at  the  time  of  the  accident; 
that  the  former  was  a  servant  of  Kuchler,  an 
independent  contractor,  to  whom  the  defend- 
ants owed  no  duty.  But  we  are  of  c-plnlon 
-that  there  was  evidence  sufficient,  if  believed 
by  the  jury,  to  show  that  from  the  time 
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plaintiff  set  to  work  the  defendants  assumed 
and  exercised  control  and  direction  over  him, 
and  the  work  iterformed  by  him,  directing  and 
controlling  him  as  to  the  methods  and  details 
by  which  the  desired  result  was  to  be  accom- 
plished. This  was  sufficient  to  constitute  the 
relation  of  master  and  servant  betwem  them. 
Mumby  y.  Bowden,  25  Fla.  464,  6  South.  463; 
RaUroad  Co.  t.  Shalley,  33  Fla.  897,  14  South. 
880;  on  Oo.  T.  GIlBon,  63  Pa.  SL  146;  KlmbaU 
T.  Cushman,  108  Mass.  194.  Even  If  Kuchler 
was  an  Independent  contractor,  and  plaintiff 
was  his  savant,  the  defendants  had  assumed 
certain  duties  towards  them  which  would  give 
plaintiff  a  right  of  action  for  negligence  In  the 
discharge  of  those  duties.  Plaintiff  was  doing 
work  on  defendants'  premises  In  which  they 
were  directly  Interested.  They  had  told  Kuch- 
ler that  he  might  use  anything  about  the  build- 
ing when  he  needed  It  If  plalntUTs  evidence 
is  true,  one  of  the  defendants  was  present 
when  Kuchler  told  him:  "Mr.  Oreen  says 
there  are  a  plenty  of  ropes  here,  and  yon  can 
rig  up  a  holstaway."  From  this  It  is  evident 
that  defendants  knew  the  dang;erous  purpose 
for  which  a  holstaway  was  needed;  that  they 
gave  permission  to  select  from  their  applian- 
ces such  rope^  as  might  be  needed;  or.  In 
other  words,  undertook  to  f  nrnisb  the  ropes  to 
be  used  for  this  speciflc  purpose,  leaving  the 
selection  to  be  made  by  plaintiff.  Where  the 
employer  undertake*  to  furnish  his  own  em- 
ploy£,  or  those  of  an  independent  contractor, 
some  of  the  implements  or  Instrumentalities 
for  executing  the  required  work,  he  thereby 
assumes  a  duty  to  exercise  ordinary  and  rea- 
sonable care,  measured  by  the  surrounding 
circumstances,  to  provide  such  Instrumentali- 
ties as  will  be  reasonably  safe  and  suitable. 
Coal  Co.  V.  Scbeiber,  167  111.  639,  47  N.  B. 
1062;  Eoddy  v.  RaUway  Co.,  104  Mo.  234,  15 
S.  W.  1112;  Mnlchey  v.  Society,  125  Mass. 
487;  CoughUn  v.  The  Rhe<da,  19  Fed.  926; 
McKenna  v.  The  Carolina,  SO  Fed.  199. 

(B)  That  the  evidence  was  insufficient  to 
show  that  the  breaking  of  the  rope  was  due 
TO  defendants'  negligence.  A  master  does  not 
insure  the  safety  of  his  employes.  He  does 
not  warrant  the  instrumentalities  furnished 
by  him  to  enaUe  his  aerrants  to  accomplish 
his  work.  The  extent  of  the  master's  obligar 
tlon  Is  to  exercise  such  ordinary  and  reason- 
able care  as  prud«ice  and  the  exigencies  of 
the  sitnation  require  In  providing  the  serv- 
ant with  safe  machinery  and  suitable  Instru- 
mentalities for  his  work.  If  this  obligation  be 
performed,  the  master  is  absolved  from  all 
liability  for  defects  in  such  machinery  and 
instrumentalities.  On  the  other  hand,  the 
servant  owes  a  duty  to  his  master  to  exercise 
ordinary  care  for  his  own  safety.  While  he 
has  a  right  to  presume  that  the  master  haa 
performed  his  duty,  and  Is  not,  therefore,  or- 
dinarily bound  to  discover  latent  defects  In 
the  instrumentalities  furnished  him,  yet  he 
must  notice  all  those  patent  and  obvious  de- 
fects, which  the  exercise  of  ordinary  care 
would  enable  blm  to  dlacoTtr;  tor  otherwise 


his  own  negligence  wOl  contribute  to  his  In- 
Jury,  and  thereby  prevent  recovery.  RaUroad 
Oo.  V.  Weese,  82  Fla.  212,  13  South.  436. 

In  this  case  defendants  did  not  furnish 
plaintiff  with  a  particular  rope,  but  required 
him  to  select  a  suitable  one  from  a  number 
scattered  about  the  building.  In  making  the 
selection  under  these  circumstances,  plaintiff 
was  required  to  exercise  ordinary  and  rea- 
sonable care,  and,  if  he  selected  a  rope  ob- 
viously and  patently  unsound  or  unsuitable 
for  the  desired  purpose,  he  would  not  be  ex- 
ercising the  carg  required  of  him,  and  the 
fault  would  be  his  own,  for  which  the  master 
would  not  be  liable.  He  was  not  required  to 
search  for  latent  or  hidden  defects,  nor  to 
test  the  rope  for  that  purpose,  because,  if  or- 
dinary care  required  the  ropes  to  be  tested, 
be  had  a  right  to  presume  that  his  master  had 
done  that  The  servant  seldom  has  the  time 
or  Instrumentalities  for  testing  or  searching 
for  hidden  defects,  while  the  master  has,  or 
ought  to  have,  whenever  ordinary  and  reason- 
aJAe  care  requires  It  If  the  rope  selected  by 
plaintiff  was  apparently  sound  and  sufficient 
for  the  Intended  purpose,  but  In  fact  was  de- 
fective, and  the  defendants  knew,  or  by  the 
exercise  of  ordinary  and  reasonable  care 
ought  to  have  known,  of  the  defect,  they 
would  be  liable  for  Injuries  resulting  there- 
from, but  not  otherwise.  The  l>a8is  of  plain- 
tiffs recovery  must  be  defendants'  negli- 
gence, not  simply  that  an  accident  has  hap- 
pened without  plaintiff's  fault  There  are 
cases  where  the  circumstances  attending  the 
accident  show  that  It  could  not  have  happened 
if  ordinary  care  had  been  used  {Barnowsky 
v.  Helson,  89  Mich.  523,  60  N.  W.  989;  Bahr 
v.  Lombard,  53  N.  J.  Law,  233,  21  Atl.  190, 
and  23  AQ.  167);  but  this  case  Is  not  one  of 
those.  In  actions  against  carriers  by  passen- 
gers in  certain  cases,  proof  of  the  hapi)ening 
of  the  accident  raises  a  presumption  of  negli- 
gence, and  a  similar  rule  prevails  by  statute 
In  this  state  In  certain  cases  of  negligence 
against  railroad  companies  (chapter  4071, 
Acts  1891);  but  this  statute  does  not  apply  to 
employes  of  other  than  railroad  companies, 
and  the  common  law  does  not  authorize  such 
a  presumption  In  actions  by  employes  against 
their  masters.  In  order  to  authorize  a  finding 
that  an  employer  has  been  negligent,  there 
must  be  evidence  of  some  fact  from  which 
negligence  can  be  legitimately  Inferred,  other 
than  the  mere  breaking  of  an  Instrumentality 
furnished  by  the  employer.  It  must  be  shown 
that  the  defect  which  caused  the  break  was 
known  to  the  master  prior  to  the  accident, 
or  that,  In  the  exercise  of  ordinary  and  rea- 
sonable care,  he  ought  to  have  known  It;'  as 
that  the  break  was  occasioned  by  a  defect 
which  a  seasonable'  and  proper  Inspection 
would  have  disclosed,  and  that  ordinary  and 
reasonable  care  required  an  Inspection  to  be 
made.  Sack  v.  Dolese,  137  111.  129,  27  N.  E. 
62;  Mensch  v.  Railroad  Oo.,  ISO  Pa.  St  598, 
25  Atl.  31;  Klncald  v.  Railway  Co.,  22  Or.  35, 
29  Paa  3;  Davis  r.  Railroad  Co,,  21  S.  C.  93; 
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Pelrce  r.  KHe,  28  C.  C.  A.  201,  80  Fed.  865. 
A  review  of  the  evidence  In  this  case,  in  con- 
nection with  these  principles  of  law,  will  show 
that  there  was  no  evidence  of  any  negligence 
on  the  part  of  the  defendants,  beyond  the  fact 
that  one  of  the  Instrumentalities  famished 
by  them  broke.  The  ropes  selected  by  plain- 
tiff were  apparently  sonnd  and  adequate  for 
the  desired  purposes.  They  had  borne  plain- 
tiff safely  while  be  made  an  examination  of 
the  leaking  pipe,  without  exhibiting  any  signs 
of  weakening,  or  exciting  any  apprehensions 
as  to  their  sufficiency.  It  was  after  the  sec- 
Qnd  ascent  by  means  of  this  hoistaway  that 
the  rope  broke.  The  small  rope  broke  a  few 
feet  above  the  board  upon  which  plaintiff  was 
Bitting,  bat  there  Is  no  evidence  that  the  rope 
was  worn,  or  rotten,  or  exhibited  any  latent 
defect,  at  the  place  where  It  broke  or  else- 
where. The  size,  material,  and  apparent  ca- 
pacity are  not  shown,  other  than  that  the 
rope  was  apparently  sufficient  for  the  desir- 
ed purpose.  The  only  evidence  as  to  the  ap-' 
pearance  of  the  rope  after  it  broke  was  that 
of  one  of  the  defendants,  who  says  be  ex- 
amined It,  and  that  it  appeared  to  have  been 
partly  burned  and  partly  broken;  but  wheth- 
er this  burn  was  an  old,  or  a  fresh  one,  or 
whether  It  was  cansed  by  the  melted  lead, 
and,  If  80,  whether  before  or  after  the  break, 
is  not  shown,  nor  was  It  shown  that  the  melt- 
ed lead  did  not  burn  the  rope,  and  cause  it  to 
break.  In  fact,  there  Is  nothing  whatever  In 
the  evidence  to  suggest  that  the  rope  parted 
because  of  any  latent  defect  therein,  or  to  sug- 
gest that  the  "hoistaway,  on  account  of  the 
defects  thereof  caused  by  defendants'  negli- 
gence, broke  and  gave  way,"  as  alleged  In 
plaintiff's  declaration.  There  was  no  evi- 
dence to  show  that  defendants  had  not  regu- 
larly tested  and  inspected  the  rope,  or  that 
It  broke  because  of  any  defect  that  could 
have  been  discovered  by  an  inspection  and 
test  It  Is  true  that  Mike  Howard,  one  of  de- 
fendants'servants,  testified  that  "no  one  made 
any  test  of  the  rope,  that  I  know  of,  to  see 
whether  or  not  it  was  sound,"  but  this  remark 
appears  to  have  been  intended  by  the  witness 
to  apply  to  the  time  that  plaintiff  selected  the 
rope  for  use.  What  position  Howard  oc- 
cupied; what.  If  any,  opportunities  he  had  for 
knowing  whether  the  rope  had  ever  been  in- 
spected; whether  be  had  ever  been  employ- 
ed by  defendants  before  the  day  of  the  acci- 
dent,—does  not  appear.  His  remark  that  the 
rope  had  not  been  tested,  "that  I  know  of," 
under  these  circumstances,  cannot  be  con- 
strued as  affirmative  proof  that  the  defend- 
ants had  not  properly  tested  the  rope.  It  was 
not  shown  that  defendants  did  not  have  In 
the  building  a  suitable  supply  of  sufficient  and 
safe,  ropes  from  which  plaintiff  was  permitted 
to  select,  or  that  the  ones  selected  by  plaintiff 
were  the  best  In  the  building.  Under  these 
circumstances,  the  verdict  of  the  Jury  was 
without  evidence  to  support  it,  and  the  court 
below  erred  la  refusing  the  motion  for  a 
new  trial  on  that  ground.    Adasken  v.  Gil- 


bert, 16B  Mass.  443,  43  N.  B.  199;  McKay  T. 
Hand,  168  Mass.  270,  47  N.  E.  104;  Rawley  ▼. 
OoUiau,  90  Mich.  31,  61  N.  W.  350;  Hefleren 
v.  RaUroad  Co.,  46  Minn.  471,  48  N.  W.  1. 
626. 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  a  new  trial  granted. 


(a  Fla.  U3) 
GARRISON  et  aL  T.  PARSONS. 
(Supreme  Coart  of  Florida.    Jan.  17,  1899.) 

APPBAL  IM  EQUITT— APPIAKjLNOB  BT   APPEIiLES  — 
KhTBT  of   &PPBAI.— EriDBNCB — FbESUMPTIOMS 

—Time  of  Taking — Jorisdiction. 

1.  An  appeal  in  chancery  taken  within  a  peri- 
od less  than  30  days  from  the  first  day  of  the 
next  succeeding  term  of  the  supreme  court,  re- 
turnable to  the  first  day  of  such  term,  is  ot- 
tered in  direct  violation  of  law,  confers  no 
jurisdiction  upon  the  supreme  court,  and  it 
constitutes  no  ground  for  dismissing  a  sub- 
sequent appeal  duly  taken  by  the  same  party 
from  the  same  decree. 

2.  Under  chapter  4528,  Acta  1807,  the  record 
of  the  entry  of  appeal  in  the  chancery  order 
book,  when  duly  made,  gives  to  the  supreme 
court  jurisdiction  over  the  person  of  the  appel- 
lee; but  an  appellee  can,  if  he  chooses,  waive 
the  formal  record  of  the  entry  of  appeal,  and 
he  can  submit  himself  to  the  jurisdiction  of  the 
supreme  court  by  a  voluntary  appearance,  not- 
withstanding a  failure  to  record  the  notice  of 
apoeal. 

3.  Where  the  transcript  on  appeal  fails  to 
show  a  proper  record  of  the  entry  of  appeal, 
the  omission  may  be  supplied  by  competent  ev- 
Idence  of  such  record,  dehors  the  transcript. 

4.  Where  the  notice  of  appeal  incorporated 
Into  the  transcript  is  followed  by  a  certificate 
of  the  clerk  showing  that  it  was  dniy  filed, 
and  that  it  was  entered  by  him  in  the  chancery 
order  book,  but  omits  to  give  the  date  of  such 
record  or  entry  in  the  chancery  order  book,  it 
will  be  presumed,  in  the  absence  of  anything 
to  the  contrary,  that  the  clerk  discharged  his 
statutory  duty  by  recording  it  "forthwith"  up- 
on its  being  filed. 

5.  The  statutes  of  this  state  do  not  require 
that  an  appeal  be  taken  to  the  next  succeeding 
term  of  the  supreme  court,  after  the  entry  of 
the  final  decree  appealed  from,  but  they  au- 
thorize an  appeal  to  be  taken  at  any  time  with- 
in six  months  from  the  date  of  the  decree  ap- 
pealed from;  and  such  appeal  is  required  to  be 
made  returnable  to  the  first  day  of,  or.  In  cer- 
tain cases,  to  a  day  within,  the  next  succeed- 
ing term  of  the  supreme  court,  after  the  entry 
of  appeal. 

6.  In  order  for  the  supreme  court  to  obtain 
jurisdiction  over  the  appellees  by  reason  of  the 
record  of  the  entry  of  appeal,  the  entry,  as 
recorded  in  the  chancery  order  book,  must  be 
sufficiently  full  and  explicit  to  advise  the  par- 
ties entitled  to  notice,  as  well  as  the  appellat* 
court,  that  an  appeal  has  been  taken  by  defi- 
nitely named  parties  against  definitely  named 
I)erson8. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Hernando  county; 
William  A.  Hocker,  Judge. 

Action  by  Fred  D.  Parsons  against  Isaac  N. 
Garrison  and  Virginia  Bamett.  Judgment  for 
plaintiff,   and  defendants  appeal.    Dismissed. 

Angus  Paterson,  for  appellants.  W,  S.  Jen- 
nings, for  appellee. 

CARTER,  J.  On  April  21,  1898,  In  a  chan- 
cery cause  then  pending  in  the  circuit  court  ot 
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Hernando  connty,  between  appellee,  as  com- 
plainant, and  appellants,  as  defendants,  a  de- 
cree of  foreclosure  was  rendered,  from  which 
appellants  entered  their  appeal,  returnable 
June  14,  1898,  being  the  first  day  of  the  June 
term  of  this  court  for  that  year.  The  entry  of 
appeal  was  filed  May  25,  1898,  and  recorded 
by  the  cleric  on  the  same  day. 

On  September  2,  1898,  the  appellants  at- 
tempted to  talce  another  appeal  from  the  same 
decree,  and  we  quote  from  the  transcript  of 
record  filed  here  all  entries  relating  to  this 
second  appeal,  as  follows:  "On  the  2d  day  of 
Septonber,  1898,  defendants  filed  their  entry  of 
appeal.  In  words  and  figures  following:  'And 
now,  on  this,  the  2d  day  of  September,  A.  D. 
1898,  come  the  defendants  In  the  cause  above 
named,  by  T.  S.  Cioogler  &  Son,  their  solicit- 
ors, and  apply  for  and  enter  their  appeal  from 
the  judgment  and  decree  rendered  in  said 
cause  on  the  21st  day  of  April,  A.  D.  1898,  to 
the  supreme  court  of  the  state  of  Florida,  to 
be  held  at  Tallahassee,  commencing  on  the 
second  Tuesday  in  January,  A.  D.  1899.  T.  S. 
Coogler  &  Son,  SolIcitoTa  toe  Appellants.'  Filed 
September  2d,  1898,  and  entered  in  Chancery 
Order  Book,  page  28.  Frank  E.  Saxon,  Clerk, 
by  8.  A.  Wilson,  D.  O." 

Appellee  now  moves  to  dismiss  the  first  ap- 
peal because  of  failure  to  file  transcript,  ab- 
stracts, and  briefs,  and,  appearing  specially, 
moves  to  dismiss  the  second  appeal  upon 
grounds  hereinafter  more  particularly  noticed. 
I.  If  an  appeal  is  taken  within  a  period  less 
fiian  30  days  from  the  first  day  of  the  next 
succeeding  term  of  this  court,  it  must  be  made 
returnable  to  a  day  In  such  term  more  than 
30,  and  not  more  than  50,  days  from  the  date 
of  such  appeal.  If,  in  such  cases,  the  appeal 
be  made  returnable  to  the  first  day  of  the 
term.  It  is  entered  in  direct  violation  of  law, 
and  confers  no  Jnrlsdiction  upon  this  court 
Spencer  v.  Insurance  Co.,  39  Fla.  677,  23 
Sonth.  442;  Fleming  v.  Fleming,  40  Fla.  — , 
23  Sonth.  671.  The  appeal  of  May  25,  1898, 
was  made  returnable  to  the  first  day  of  the 
term,  though  taken  within  less  than  30  days 
of  such  first  day.  It  was  therefore  void,  and 
the  appellants  evidently  so  regarded  It;  for 
they  never  attempted  to  perfect  proceedings  In 
this  court  by  filing  transcript,  abstracts,  and 
briefs,  nor  has  that  appeal  ever  been  docketed 
liere.  Tliere  is  consequently  nothing  pending 
In  this  court  to  be  dismissed,  and  the  first  mo- 
tion must  be  denied. 

n.  The  second  appeal  is  sought  to  be  dis- 
missed upon  the  ground  that  this  court  has 
not  acquired  Jurisdiction  over  the  person  of 
tbe  appellee,  and  In  support  of  this  position  It 
fs  contended  (1)  that  the  transcript  of  the  rec- 
ord contains  no  copy  of  the  certificate  of  the 
clerk  showing  the  date,  and  in  what  book  and 
upon  what  page,  the  notice  of  appeal  was  en- 
tered by  him;    (2)  that  the  entry  of  appeal 
previously  quoted  from  the  transcript,  even  if 
recorded,  was  insufficient  to  give  this  court 
jtxrlsillcUon  of  the  person,  because  (a)  it  is  re- 
tamable  to  a  term  of  this  court  not  authorised 
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by  law,  and  (b)  It  fails  to  8h6w  the  names  of 
the  parties  to  the  decree  from  which  it  was 
taken,  or  the  cause  tn  which  it  was  entered. 

1.  Under  the  law  as  it  now  stands  in  this 
state,  a  proper  entry  or  notice  of  appeal,  duly 
filed,  gives  this  court  Jurisdiction  of  the  sub- 
ject-matter, and  the  record  of  such  entry  or 
notice,  when  duly  made,  gives  it  Jurisdiction 
of  the  person  of  the  appellee.  Chapter  4528, 
Laws  1897,  which  requires  the  entry  or  notice 
of  appeal  to  be  filed  with,  and  "forthwith  en- 
tered by,"  the  clerk  "In  the  Chancery  order 
book,"  as  a  substitute  for  the  former  citation 
on  appeal  required  to  be  Issued  and  served  up- 
on an  appellee,  does  not  prescribe  the  method 
by  which  the  jurisdictional  fact— the  entry  In 
the  chancery  order  book  of  such  notice  of  ap- 
peal—shall be  evidenced  to  this  court,  in  order 
that  the  court  may  know  that  it  has  acquired 
Jurisdiction  of  such  appellee.  "The  record  of 
such  entry  in  the  chancery  order  book,"  whoi 
duly  made,  of  itself  gives  this  court  Jurisdic- 
tion of  the  person  of  the  appellee,  as  complete- 
ly as  the  proper  service  of  a  citation  would 
imder  the  former  practice.  The  service  of  the 
citation  was  formerly  evidenced  to  us  by  the 
return  of  the  o£9cer,  and  this  return  was  not 
required  to  be  incorporated  into  the  transcript 
filed  In  this  court;  nor  do  we  perceive  any 
ground  npon  which  we  can  hold  that  the  evi- 
dence of  the  record  of  the  entry  of  appeal 
must  appear  only  from  and  by  the  transcript 
of  record  required  to  be  filed  here.  There 
can  be  no  doubt  that  an  appellee  may  waive 
the  formal  record  of  the  entry  of  appeal,  if  he 
chooses;  and  he  can  submit  himself  to  the  Ju- 
risdiction of  this  court  by  a  voltmtary  appear- 
ance, notwithstanding  a  failure  to  record  the 
notice  of  appeal  xhls  we  have  uniformly 
held  ever  since  the  statute  was  passed.  We 
have  also  been  holding  that,  where  the  tran- 
script fails  to  show  the  record  of  the  entry 
of  appeal,  the  omission  may  be  supplied  by 
competent  evidence  dehors  the  transcript; 
and,  In  accordance  with  this  rule,  we  have,  in 
several  cases  disposed  of  without  written  opin- 
ions, permitted  parties,  on  motions  to  dismiss, 
to  produce  copies  of  the  entry  of  appeal  taken 
from  the  chancery  order  book,  and  so  certified 
by  the  clerk.  While  it  is  necessary  that  the 
transcript  should  show  a  proper  entry  or  no- 
tice of  appeal,  duly  filed,  in  order  to  give  Ju- 
risdiction of  the  subject-matter,  the  fact  that 
such  entry  has  been  duly  recorded,  so  as  to 
give  Jurisdiction  of  the  person,  may  be  shown 
by  any  competent  evidence,  in  or  out  of  the 
transcript  We  have  thought  proper  to  ex- 
press these  views,  because  there  seems  to  be 
a  misapprehension  as  to  the  effect  of  our  deci- 
sion in  Chamberlin  v.  Flnley,  40  Fla.  — ,  23 
South.  559;  and  appellee  has  referred  us  to 
that  case  in  support  of  his  contention  that  the 
transcript  In  this  case  falls  to  contain  a  cer- 
tificate of  the  clerk  showing  the  date  when, 
and  the  book  and  i)age  where,  he  recorded  the 
notice  of  appeal.  In  the  case  mentione'd,  sug- 
gestions were  made  as  to  the  proper  manner 
of  evidencing  to  this  court  the  fact  that  the 
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entry  of  appeal  had  been  pn^wrly  recorded  so 
as  to  glye  Jurisdiction  of  the  person  of  appel- 
lee; but  that  case  did  not  decide,  nor  was  it 
intended  to  decide,  that  a  failure  to  comply 
with  the  suggestions  there  made  would  entail 
a  dismissal  of  the  appeal,  where  it  otherwise 
appeared  to  the  court  that  It  bad  acquired  ju- 
risdiction by  the  proper  record  of  the  notice  of 
appeaL  These  suggestions  pointed  out  a  sim- 
ple, easy,  certain,  and  at  the  same  time  con- 
venient, manner  of  evidencing  to  us  the  Juris- 
dictional fact;  and.  If  an^ellants  and  clerks  of 
the  circuit  court  would  only  follow  them  In 
mailing  up  transcripts,  there  would  not  be  so 
many  motions  to  dismlsB,  baaed  upon  the  fall- 
nre  of  appellants  to  show  clearly  that  the  re- 
quirements of  the  statute  hare  been  compiled 
with,  The  Chamberlin-Flnley  Case  did  not 
lay  down  an  absolute  rule  of  exclusion,  but 
the  views  here  expressed  are  entirely  con- 
sistent with  what  was  there  involved  and  in- 
tended to  be  decided.  The  entry  of  appeal  in- 
corporated into  the  transcript  In  this  case  la 
followed  by  a  certificate  of  the  clerk  show- 
ing that  it  was  filed  September  2,  1898,  and 
entered  in  the  chancery  order  book,  p.  21S. 
This  certlflcate  shows  everything  suggested 
for  such  a  certificate  in  Cbamberlln  v.  Flnley, 
except  the  date  of  the  record.  The  law  re- 
quired the  clerk  to  record  the  entry  "forth- 
with," and  we  must  presume,  in  the  absence 
of  any  Intimation  to  the  contrary,  that  he  did 
his  duty,  and  "forthwith"  recorded  it 

2.  (a)  As  the  second  appeal  was  taken  S^^ 
tember  2,  1898,  It  was  properly  made  returna- 
ble to  the  first  day  of  the  next  succeeding  term 
of  this  court,— the  second  Tuesday  in  January, 
1899.  Spencer  v.  Insurance  Co.,  39  Fla.  677, 
23  South.  442.  Appellants  argue  that  an  ai>- 
peal  must  be  taken  to  the  next  succeeding 
term  after  the  entry  of  the  decree  appealed 
from,  but  there  Is  nothing  In  our  statutes  to 
warrant  such  a  construction.  An  appeal  may 
be  entered  at  any  time  within  the  statutory 
limitation  of  six  months,  and  the  return  day 
must  be  either  to  the  first  day  of,  or,  in  cer- 
tain cases,  to  a  day  within,  the  next  succeed- 
ing term  of  this  court  after  the  entry  of  ap- 
peal, not  the  next  succeeding  term  after  the 
entry  of  the  decree.  The  fact  that  appellants 
had  attempted  to  appeal  from  the  same  decree 
to  a  prior  term  did  not  affect  their  right  to 
enter  the  second  appeal,  because,  as  we  have 
shown,  the  first  appeal  was  a  nullity,  and  In- 
effectual for  any  purpose.  Finance  Co.  v. 
Perrlne,  40  Fla.  — ,  24  South.  484;  Olasser 
V.  Hackett,  37  Fla.  S68,  20  South.  532. 

2.  (b)  The  entry  of  appeal  which  we  have 
quoted  from  the  transcript  falls  to  identify 
the  cause  wherein  the  decree  appealed  from 
was  entered,  and  fails  to  state  the  names  of 
the  parties  taking  the  appeal,  or  those  against 
whom  it  is  taken.  The  statute  (chapter  4528, 
laws  1897)  does  not  prescribe  the  form  of 
the  entry  or  notice  of  appeal  which  It  requtees 
to  be  recorded,  but  its  object  being  to  substi- 
tute for  the  former  practice,  of  giving  person- 
al notice  by  citation  or  in  open  court,  a  species 


of  constructive  notice,  by  recording  upon  a 
public  record  the  notice  or  entry  of  appeal.  It 
clearly  contemplates  that  the  rec(»d  of  the 
notice  of  appeal  in  the  chancery  order  book 
shall  be  sufficiently  full  and  explicit  to  advise 
the  appellate  court,  as  well  as  parties  entitled 
to  notice,  that  an  appeal  has  been  taken  by 
definitely  named  parties  against  definitely 
named  persons.  State  v.  Canfield,  40  Fla.  — , 
23  South.  691.  The  statute  does  not  impose 
upon  the  appellee  the  burden  of  Informing  him- 
self of  the  taking  of  an  appeal  by  his  oppo- 
nent in  any  manner  other  than  as  he  may  be 
advised  by  the  proper  recorded  entry  in  the 
chancery  order  boolc  This  book  is  not  one 
kept  exclusively  for  a  particular  case,  but  It  is 
a  record  of  the  court,  in  which  Is  required  to 
"be  entered  all  orders  taken  In  chancery  ex- 
cept those  required  to  be  signed  by  the  Judge 
exclusively"  (sectloo  1390,  Rev.  St);  and,  If 
the  »itry  recorded  in  that  book  be  insufficient 
to  give  the  definite  notice  contemplated  by  the 
statute,  this  court  will  acquire  no  Jurisdiction 
of  the  person  of  an  appellee  from  the  record 
of  such  defective  entry.  Parties  reading  the 
entry  tii  recorded  upon  the  chancery  order 
book,  which  we  have  quoted  from  the  tran- 
script of  the  record  in  this  case,  would  ascer- 
tain that  an  appeal  had  been  attempted  to  be 
taken  by  attorneys  for  unnamed  parties  from 
a  decree  rendered  on  a  certain  day  in  some 
cause  not  named;  but  It  would  be  impossible 
to  know  from  that  entry  by  and  against  whom, 
and  in  what  cause,  the  appeal  was  entered. 
The  form  of  notice  of  appeal  in  {general  use  In 
this  state  for  years  prior  to  the  enactment  <^ 
chapter  4528  is  substantially  the  same  as  that 
followed  by  appellants  in  this  case,  except  that 
the  old  form  gave  the  title  of  the  cause,  and 
the  names  of  the  parties  plaintiff  and  defend- 
ant, as  the  case  stood  In  the  trial  court  at  the 
date  of  such  appeal;  but  the  form  before  us 
omits  these  essential  matters,  for  the  words 
"come  the  defendants  in  the  cause  above  nam- 
ed" are  not  preceded  by  the  style  of  any  cause, 
or  the  names  of  any  parties  plaintiff  or  de- 
fendant The  notice  required  to  be  recorded 
by  the  statute  must  be  reasonably  sufficient 
to  effect  the  object  of  the  statute,  L  e.  to  give 
notice  of  the  appeal.  The  entry  of  appeal  In 
this  case,  though  recorded,  was  so  defective 
in  the  particulars  pointed  out  as  to  amount  to 
no  notice  to  appellee,  and,  as  this  court  has 
not  acquired  Jurisdiction  over  him,  the  appeal 
entered  September  2,  1898,  Is  dismissed. 


(41  PU.  i> 
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(Supreme  Court  of  Florida.    Feb.  10, 1899.) 
Bailboads — CsnssiNos  —  Nbomob:«cii  —  Death — 

DaMAOEB-^PlBADIBG—  Ii»8TBUCTION8— Appbai. 

—Review— Statctbs—  Refeau 
1.  It  is  permissible  in  pleading  to  refer  to, 
and  thereby  make  a  part  of  one  count,  the 

iBeliearins  denied  March  7,  1889. 
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whole  or  a  part  of  the  allegationB  of  another 
oonnt  in  the  laine  declaration.  To  be  effectiTe, 
howeTer,  the  reference  moat  be  definite  and  cer- 
tain. 

2.  A  party  appellant  is  confined  to  the  specific 
gronnds  of  objection  made  b7  him  to  qneationa 
propounded  to  witnesaea  in  the  trial  court. 

3.  The  provisions  of  section  1,  c.  3744,  AcU 
1887,  and  section  2,  c.  4071,  Acts  1891,  are  ap- 
plicable in  a  suit  institnted  by  a  widow  to  re- 
eorer  damages  for  the  death  of  her  husband 
by  the  wrongfuJ  act  of  a  railroad  company  un- 
der the  proTisiona  of  chapter  3439,  Acta  1883. 

4.  The  provisions  of  section  1,  c.  3744,  having 
been  repealed,  but  substantially  re-enacted  by 
chapter  4071.  Acta  1881,  under  a  well-settled 
rule  of  construction,  were  not  by  such  repeal 
destroyed,  or  intermpted  in  their  operation, 
but  continued  in  full  force. 

6.  The  use  of  the  term  "gross  negligence,"  la 
a  charge  to  the  Jury,  where  other  instruetiona 
recognize  contributory  negligence  aa  a  ground 
for  apportioning  damages,  and  the  Jury  are  in- 
structed not  to  giTe  exemplary  damages,  does 
not  of  itself  define,  nor  does  it  include,  that  ex- 
treme degree  of  negligence  which  ia  wanton, 
or  reckless  of  injurious  consequences. 

6.  An  instrnction  merely  asserting  an  ab- 
stract legal'  proposition,  without  attempting  to 
a^ply  it  to  the  facts  of  the  particular  case  on 
trial,  is  not  amenable  to  the  objection  that  it 
assumes  aa  proven  any  matter  of  fact  in  dis- 
pute. 

7.  An  instrnction  to  th«  effect  that  it  is  neg^ 
ligence  "to  back  a  train,  without  a  brakeman 
at  the  rear  end  as  a  lookout,  across  the  main 
thoroughfare  of  a  village,  when  there  is  no  flag- 
man at  the  crossing,  even  at  a  rate  but  little 
faster  than  a  person  walks,"  asserts  a  correct 
legal  proposition. 

8.  An  instruction  that  "a  railroad  company 
operating  its  trains  on  the  thoronghfare  of  a 
Tillage  must  nee  greater  care  than  in  less  fre- 
quented localities,  and  any  neglect  of  any  pre- 
cautions proper  in  the  peculiar  circumstances 
of  the  locality  constitutes  negligence,"  asserts 
a  correct  legal  proposition. 

9.  The  duties  of  a  railroad  company  with  re- 
spect to  care  in  operating  its  trains  are  dic- 
tated and  meaaured  by  the  exigencies  of  the  oc- 
casion, or  in  the  light  of  the  conditions  of 
things  at  the  place  where,  and  the  time  when, 
an  acddent  happens;  and  the  building  up  of  a 
town  along  its  line  of  road,  causing  the  opera- 
tion of  its  trains  at  that  place  to  be  attended 
with  greater  danger  to  others  than  formerly, 
imposes  a  duty  upon  the  railroad  company  to 
exercise  such  additional  care  as  the  drcum- 
stances  reasonably  demand. 

10.  An  instruction  assuming  as  proven  fact 
matters  which  upon  the  trial  are  in  dispute  is 
erroneous. 

U.  Under  the  provisions  of  section  1,  c.  8744, 
Acts  1887,  contributory  negligence  operates 
only  in  reduction  or  diminution  of  damages, 
and  the  injured  person,  or  (in  case  of  his 
death)  his  widow,  suing  under  chapter  8439, 
Acts  1883,  is  entitled  to  recover  if  the  defend- 
ant's negligence  waa  one  of  the  proximate 
causes  contiributing  to  the  injury,  notwithstand- 
ing the  negligence  of  the  injured  person  waa 
greater  than  that  of  defendant;  but  the  dam- 
ages must  be  diminished  by  the  Jury  in  propor- 
tion to  the  default  attributable  to  such  ujnred 
person. 

12.  Where  a  railroad  track  ia  laid  along  a 
street  in  a  town  or  village,  one  is  not  a  tres- 
passer upon  said  railroad  track  who  crosses  the 
street  in  which  it  is  laid  at  a  place  other  than 
at  a  public  crossing,  or  the  intersection  of  oth- 
er streets. 

13.  If  an  injury  occurs  so  near  a  public  cross- 
ing that  the  means  required  to  be  adopted  by 
tbose  operatlog  a  train  to  enable  a  traveler 
to  cross  in  safety  at  the  crossing,  if  carried  out, 
-vrould  hare  enabled  the  person  injured  to  cross 
ia  aafetjr  at  the  place  of  the  accident,  the  lia- 


bility of  the  railroad  company  wtll  be  measured 
by  the  legal  principles  applicable  to  public 
crossings. 

14.  In  operating  its  trains  in  the  streets  of 
towns  and  villages,  and  in  the  immediate  vicin- 
ity of  public  crossings,  a  railroad  company  is 
bound  to  keep  a  lookout  when  making  flying 
switches,  or  backing  cars  by  the  "kicking 
back"  process;  and  when  it  is  apparent,  or 
when,  in  the  exercise  of  reasonable  diligence 
commensurate  with  the  surroundings,  it  should 
be  apparent  to  the  company  that  a  person  on 
its  track,  or  about  to  get  on  Its  track,  under 
such  circumstances,  is  unaware  of  his  danger, 
or  cannot  get  out  of  the  way.  it  becomes  the 
duty  of  the  company  to  use  sucn  precautions  by 
warnings,  application  of  brakes,  or  otherwise, 
as  may  be  reasonably  necessary  to  avoid  the 
injury;  for,  in  such  cases,  though  the  person 
injured  may  have  been  negligent,  the  company 
will,  if  negligent,  under  chapter  3744,  Acts 
1887,  atill  be  liable,  though  the  damages  must 
be  diminished  in  proportion  to  the  default  at- 
tributable to  such  injured  person. 

15.  Though  a  person  about  to  cross  a  railroad 
track  at  or  near  a  public  crossing  or  in  a  street 
may  be  guilty  of  contributory  negligence  in  fail- 
ing to  look  and  listen,  yet  if  the  company,  by 
omitting  any  act  required  of  it  under  the  dr- 
comstances,  such  as  ringing  a  bell,  blowing  a 
signal,  or  stationing  lookouts,  directiy  contrib- 
uted to  the  injury  to  such  person  by  the  trains 
of  such  company,  the  company  will  be  liable 
In  damages,  to  be  diminished  by  the  jury  in 
proportion  to  the  contributory  negligence  of 
the  injured  jwrson;  but,  if  the  negligence  of 
the  company  did  not  directly  or  proximately 
contribute  to  the  injury,  it  will  not  be  liable. 

16.  In  railway  operation,  the  dangerous  prac- 
tice of  "kicking  cars"  or  making  flying  switch- 
es in  populous  localities  and  near  public  cross- 
ings imposes  upon  the  company  a  duty  to  sta- 
tion a  lookout  upon  the  rear  of  the  cars,  the 
equivalent  of  which  is  not  accomplished  by 
ringing  the  engine  bell. 

17.  It  is  the  duty  of  railroad  companies  in 
operating  their  trains  to  give  notice  of  the  ap- 
proach of  such  trains  at  all  points  of  known 
or  reasonably  apprehended  danger,  notwith- 
standing the  statute  (section  33.  p.  2S7,  HcClel. 
Dig.)  only  requires  them  to  ring  the  engine  bell 
before  crossing  the  streets  of  an  incorporated 
town. 

18.  Where  the  widow  sues  for  damages  for 
the  death  of  her  husband  by  the  wrongful  act 
of  another,  in  estimating  her  pecuniary  ^oss  the 
jury  may  properly  take  into  consideration  her 
loss  of  the  comfort,  protection,  and  society  of 
the  husband  in  the  light  of  all  the  evidence  in 
the  case  relating  to  the  character,  habits,  and 
conduct  of  the  husband  as  husband,  and  to 
the  marital  relations  between  the  parties  at 
the  time  of  and  prior  to  his  death;  and  they 
may  also  consider  his  services  in  assisting  her 
In  the  care  of  the  family,  if  any;  but  the  wid- 
ow is  not  entitled  to  recover  for  her  mental 
anxiety  or  distress  over  the  death  of  her  hus- 
band, nor  for  his  mental  or  physical  suffering 
from  the  injury.  She  is  also  entitled  to  recov- 
er reasonable  compensation  for  the  loss  of  sup- 
port which  her  husband  was  legally  bound  to 
give  her,  based  upon  his*  probable  future  eat- 
ings and  other  acquisitions,  and  the  station 
or  condition  in  society  which  he  would  proba- 
bly have  occupied,  according  to  his  past  his- 
tory in  thst  respect,  and  his  reasonable  expec- 
tations in  the  future;  his  earnings  and  acquisi- 
tions to  be  estimated  upon  the  basis  of  de- 
ceased's age,  health,  business  capadty,  habits, 
experience,  energy,  and  his  present  and  future 
prospects  for  business  success  at  the  time  of 
his  death, — all  these  elements  to  be  based  up- 
on the  probable  joint  lives  of  the  widow  and 
husband.  She  is  also  entitled  to  compensatioq 
for  loss  of  whatever  she  might  reasonably  "have 
expected  to  receive  in  the  way  of  dower  or  leg- 
acies from  her  husband's  estate,  in  case  her 
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life  expectancy  be  trreater  than  his.  The  sum 
total  of  all  these  elements  to  be  reduced  to  a 
money  value,  and  its  present  worth  to  be  given 
as  damages.  Within  these  limits  the  jury  exer- 
cise a  reasonable  discretion  as  to  the  amount 
to  be  awarded,  based  upon  the  facts  in  evi- 
dence, and  the  knowledge  and  experience  pos- 
sessed by  them  in  relation  to  matters  of  com- 
mon knowledge  and  information. 

(Syllabus  by  the  Court.) 

Appeal  from  drctilt  court,  Duval  county; 
WlUlam  B.  Young,  Judge. 

Action  bj  Sarah  A.  Foxworth  against  the 
Florida  Central  &  Peninsular  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Beversed. 

On  AprU  23,  1891,  the  appellee  brought 
suit  against  appellant  in  the  circuit  court  of 
Duval  county,  the  declaration,  filed  on  May 
Ist,  alleging,  in  substance.  In  the  first  count, 
that  plaintiff  was  the  widow  of  one  Daniel  A. 
Foxworth,  deceased;  that  defendant,  a  Flor- 
ida railroad  corporation,  before,  after,  and 
during  each  day  of  the  month  of  December, 
1890,  was  operating  and  managing  a  certain 
railroad  extending  between  certain  named 
points  in  this  state,  and  through  the  town  of 
Callahan,  in  Nassau  county,  with  its  chief 
offices  in  Jacksonville;  that  said  Daniel  A. 
Foxworth,  husband  of  jriaintlfC,  on  the  — — 
day  of  December,  1890,  in  the  light  of  day. 
In  the  usual  course  of  foot  travel,  and  in  the 
exercise  of  due  caution,  proceeded  to  cross 
the  track  ot  defendant's  railroad  at  a  place 
on  its  track  in  the  town  of  Callahan  where 
the  peoide  in  said  town  were  accustomed  and 
had  the  right  to  cross  the  track  in  gobig 
from  the  street  on  one  side  to  the  street  on 
the  other  side  of  said  town,  as  divided  by  the 
railroad;  and  while  the  deceased  was  then 
and  there  in  the  usual  course,  with  due  de- 
gree of  caution,  crossing  said  track  at  a  point 
where  he  was  entitled  to  cross,  the  defendant 
wrongfully,  carelessly,  and  negligently  pro- 
pelled "backward  its  cars  towards  and  upon 
said  Foxworth,  and  then  and  there,  by  means 
of  its  cars,  so  managed  and  operated  by  de- 
fendant, did  wrongfully,  negligently,  and 
carelessly  throw  down,  run  over,  and  kill  said 
Foxworth,  to  plaintiff's  damage  of  $50,000. 

The  second,  third,  fourth,  and  fifth  counts 
read  as  follows:  "And  for  a  second  count 
the  plaintiff  avers  each  and  every  the  allega- 
tions of  the  first  count,  and  further  alleges 
that  the  said  defendant  did  not  then  and  there 
give  the  usual  or  proper  signal  or. signals, 
and  did  not  then  and  there  give  the  usual  or 
proper  warning  or  warnings;  and  the  plain- 
tiff claims  150,000.  And  for  a  third  count 
the  plaintiff  avers  each  and  every  the  allega- 
tions of  the  first  count,  and  further  alleges 
that  the  said  cars  so  then  and  there  propelled 
backward  by  tlie  defendant,  as  aforesaid, 
were  stationary  next  before  the  said  Daniel 
A.  Foxworth  proceeded  to  cross  said  track, 
and  were  then  and  there  suddenly  and  rapid- 
ly propelled  backward  upon  the  said  Daniel 
A.  Foxworth,  and  did  then  and  there  kill,  as 


aforesaid,  the  said  Daniel  A.  Foxworth;  and 
plaintiff  claims  $50,000.  And  for  a  fourth 
count  the  plaintiff  avers  each  and  every  al- 
legation of  the  first  count,  and  further  alleges 
that  the  said  deeds  of  commission  and  omis- 
sion, each  and  every,  on  the  part  of  said 
defendant,  above  complained  of,  were  reck- 
less and  wanton;  and  plaintiff  claims  $50,000. 
And  for  a  fifth  count  the  i^alntlff  avers  each 
and  every  the  allegations  of  the  first,  second, 
and  third  counts,  as  set  forth  above;  and 
plaintiff  claims  $50,000." 

Defendant  demurred  tcr  the  second,  third, 
fourth,  and  fifth  counts,  insisting  that  these 
counts  were  Incomplete  in  themselves,  and 
that  It  Is  not  permissible  to  hicorporate  into 
subsequent  counts  the  allegations  of  previous 
ones  by  reference  merely.  The  demurrer 
was  overruled,  and  this  ruling' is  the  basis  for 
the  first  assignment  of  error. 

At  the  fall  term,  1891,  of  the  court,  defend- 
ant having  pleaded  not  guilty,  a  trial  was 
had,  resulting  in  verdict  for  plaintiff  in  the 
sum  of  $25,000.  Defendant's  motion  for  a 
new  trial  was  denied  upon  plaintiff's  entering 
a  remittitur  for  $20,000,  and  from  the  Judg- 
ment entered  for  plaintiff  this  appeal  was 
takoi  at  the  same  term  in  open  court. 

The  evidence  showed  that  Callahan  was  a 
small  village  of  60  to  150  Inhabitants;  that 
the  defendant's  line  of  railroad  at  that  point 
was  built  about  the  year  1858;  that  most  of 
the  houses  in  the  village  were  built  after  this 
time;  that  the  accident  occurred  at  a  point 
In  the  village  where  the  railroad  track  runs 
upon  a  level  grade  through  the  business  por- 
tion of  the  same  (stores  or  business  houses 
being  located  upon  each  side  of  the  track), 
and  within  10  to  60  feet  south  of  where  a 
public  road  crosses  the  railroad  track;  that 
the  deceased,  who  was  between  50  and  80 
years  of  age,  attempted  to  walk  diagonally 
across  the  railroad  track  at  this  point,  going 
from  the  post  office  to  his  home,  with  an 
open  umbrella  to  protect  him  from  rain,  held 
in  such  a  position  as  to  shut  off  his  view  of 
a  train  approaching  from  the  north,  and  was 
struck  by  a  car  propelled  by  the  "kicking 
back"  process  from  the  north  almost  Immedi" 
ately  after  entering  upon  the  track,  and  be- 
fore he  could  cross  it,  be  being  at  the  time 
apparently  unaware  of  the  approach  of  a 
train.  There  was  much  conflict  in  the  evi- 
dence upon  almost  every  pohit  particularly 
whether  the  engine  bell  rang  when  the  car 
first  started,  or  at  the  time  of  or  before  the 
accident,  whether  there  was  a  brakeman  or 
lookout  on  the  rear  end  of  the  car,  whether 
the  cars  were  run  any  distance  before  being 
detached  from  the  engine,  or  whether  the  en- 
gine was  not  run  back  upon  the  car  with 
great  violence,  and  thereby  the  car  set  in  mo- 
tion Just  Immediately  before  the  collision 
with  the  deceased.  The  train  carrying  pas- 
sengers and  express  had  Just  arrived,  and, 
according  to  one  witness,  was  making  "a  kind 
of  flying  drill  to  butt  the  coaches  down  be- 
low the  warehouse,"  attex  stopping  at  the 
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depot  above,  so  that  the  engine  could  put  off 
the  box  cars  on  the  side  track.  There  was 
evidence  tending  to  show  that,  even  after  the 
car  struck  the  deceased,  his  life  might  have 
been  saved  by  a  person  on  the  rear  end  of 
the  car.  We  shall  not  undertake  to  state  all 
the  evidence,  but  the  foregoing  will  suffice 
to  show  the  bearing  of  the  charges  given  or 
refused. 

Defendant's  witness  M.  Dean  testified  that 
be  was  the  conductor  on  defendant's  train  at 
the  time  of  the  accident;  that  It  was  custom- 
ary at  all  stations  to  ring  the  engine  bell  wbea 
moving  a  train  backward  or  forward;  that 
the  engine  bdl  m  this  special  occasion  waa 
ringing  when  the  train  started  ba<^  and  at 
the  time  of  the  accident  On  cross-examlna- 
tlon  the  plalntlil's  counsd  asked  him:  "Q. 
How  do  you  recall  the  specific  ringing  of  that 
particular  bell  on  that  morning  ajty  more  than 
you  recall  the  ringing  at  the  next  station?  A. 
I  could  not  hear  it  at  the  next  station.  Q. 
But,  if  you  were  present  at  the  next  Btatlcm, 
Is  there  any  fact  that  oiables  you  to  recall  this 
ringing  to  your  memory  any  more  distinctly 
than  you  could  recall  the  ringing  the  next 
nunming,  or  at  the  next  stopping  place?"  Ibis 
question  was  objected  to  upon  the  ground  that 
It  was  argumentative.  The  court  overruled 
the  objection,  and  the  exception  taken  oouati- 
totes  the  basis  of  the  second  assignment  of 
error. 

The  court  charged  the  jury  npon  the  ques- 
tion of  negligence,  at  plaintiff's  request:  "(1) 
It  la  gross  negligence  to  back  a  train,  without 
a  brakeman  at  the  rear  end  aa  a  lookout,  across 
the  main  thoroughfare  of  a  village,  when  there 
Is  no  flagman  at  the  crossing,  even  at  a  rate 
but  little  faster  than  a  person  walks."  "(3)  A 
railroad  company  operating  its  trains  on  the 
tbMoughfare  of  a  village  must  use  greater 
care  than  In  less  frequented  localities,  and  any 
n^ect  of  any  precautions  proper  in  the  pe- 
culiar drcumstanoes  of  the  locality  constitutes 
negligence.  (4)  If  pushing  a  train  increased 
the  risk  of  plaintiff's  husband,  it  was  negli- 
gence on  the  part  of  the  defendant  not  to'  give 
timely  notice  of  what  it  was  doing.  (5)  The 
jury  are  instructed  that,  while  it  was  the  duty 
of  the  plaintiff's  husband,  In  crossing  the  rail- 
toad  track  of  the  defendant,  to  look  and  listen 
for  ai^roachlng  trains  with  such  care  as  an 
ordinarily  prudoit  man  would  have  used,  yet 
that  failure  on  his  pert  to  do  so— If  the  jury 
find  there  was  a  failure  on  his  part  to  do  so— 
was  not  such  contributory  negligence  as  would 
bar  plaintiff's  right  of  recovery,  If  they  fur- 
ther find  that  the  defendant,  after  seeing  the 
plaintiff's  husband,  or  after  it  should,  in  the 
exercise  of  due  care,  have  seen  the  plaintlffB 
hoBband  on  its  track,  or  so  near  thereto  as 
not  to  have  space  to  pass  dear,  failed  to  exer- 
cise all  proper  means  to  avoid  the  accident." 
"(8)  Although  one  Injured  by  a  collision  may 
bave  failed  to  exercise  ordinary  care  ^nd  pru- 
dence, and  thereby  contributed  remotely  to  the 
Injury  complained  of,  yet,  if  the  accident  was 
directly  caused  by  negligence  of  the  company, 


the  latter  will  be  liable."  "ai)  K  the  Jury 
find  from  tbe  evidence  that  the  husbaod  of 
plaintiff  received  Injuries  resulting  In  his 
death,  upon  the  track  of  the  defendant  com- 
pany, which  the  deceased  was  crossing,  lying 
upon  a  thoroughfare  of  the  village  of  Calla- 
han, while  the  defendant  company  was  en- 
gaged in  transferring  a  car  from  the  main  to 
the  side  track  by  putting  Cbe  train  in  motion 
running  towards  the  switch,  and  before  it  was 
reached,  end  when  sufi3clent  momentum  to  an- 
swer the  purpose  had  been  acquired,  the  en- 
gine was  detached,  and  the  car,  by  the  momen- 
tum thus  acquired,  was  to  be  carried  beyond 
tbe  side  track  upon  the  main  line;  and  they 
further  find  that  the  car  thus  Intended  to  be 
thrown  beyond  the  side  track  bad  a  momentum 
which  carried  It  along  said  thoroughfare  at  the 
rate  of  five  miles  per  hour,— the  company  was 
guilty  of  a  degree  of  negligence  from  wbldb 
the  cunpeoy  is  not  excused  by  the  fact— If  the 
Jury  find  it  to  be  a  fact— that  the  engineer  in 
charge  of  the  switching  rang  the  bell  in  re- 
sponse to  a  signal  given  him  by  the  conductor 
of  the  train  to  put  the  train  In  motion.  If  they 
further  find  the  defendant  company,  after  see- 
ing the  plaintlfrs  husband,  or  after  it  should, 
in  the  exercise  of  due  care,  have  seen  the  plain- 
tiff's husband,  on  its  track,  ac  so  near  tho-eto 
as  not  to  have  space  to  pass  dear,  failed  to 
exercise  all  proper  means  to  avoid  the  acci- 
dent" And  upon  its  own  motion  as  foUows: 
"If  you  find  from  the  evidence  that  the  defend- 
ant's servants  exercised  all  ordinary  and  rea- 
sonable caie  in  baddng  their  train  at  the  time 
the  husband  of  plaintiff  was  Injured,  and  that 
the  Injury  was  due  solely  to  the  neglect  of 
plaintltTs  husband,  then  you  will  find  the  de- 
fendant not  guilty;  but  If  you  find  that  the 
servants  of  defendant  were  guilty  of  any  neg- 
ligence, and  did  not  back  its  train  with  all 
ordinary  and  reasonable  care  and  caution,  and 
the  Injury  was  occasioned  by  the  negligence 
of  both  the  defendant  and  the  husband  of 
plaintiff,  then  the  plaintiff  may  recover,  but 
the  damages  must  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence  of 
which  the  husband  of  the  plaintiff  was  guil- 
ty." And  refused  the  f<dlowlng  Instructions 
requested  by  the  defendant:  "(5)  If  you  find 
from  the  evidence  that  the  bdl  was  not  rung, 
and  no  whistle  blown,  and  no  one  was  on  the 
rear  end  U  train,  yet  If  deceased  was  ap- 
proaching and  attempting  to  cross  defendant's 
track,  he  waa  not  absolved  from  the  duty  of 
looking  up  and  down  the  track  to  see  whether 
a  train  was  ai^roaching;  and  If  failure  to 
take  that  precaution  was  the  proximate  cause 
of  the  Injury  to  the  deceased,  Foxworth,  then 
plaintiff  cannot  recover  damages  in  this  canse." 
"0.0)  The  laws  of  Florida  only  require  bells  to 
be  rung  on  the  engine  of  a  train  before  ooss- 
Ing  the  streets  of  incorporated  cities,  and  if 
you  find  frcHn  the  evidence  that  the  town  of 
Callahan  was  not  an  incorporated  dty,  and 
that  the  track  of  defendant's  railroad  at  Calla- 
han is  not  upon  a  street  of  an  Incorporated 
city,  then  no  duty  was  upon  defendant's  em- 
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ployte  to  ring  said  bell  before  said  engine  be- 
gan to  move."  "(13)  That  chapter  4071,  Laws 
of  Flwlda,  entitled  'An  act  defining  the  liabili- 
ties of  railroad  companies  In  certain  cases,' 
does  not  apply  to  this  case,  same  having  been 
passed  by  the  leglBlatnre  after  the  facts  oc- 
curred alleged  In  the  declaration  on  whldi 
idalnUff  bajses  her  right  of  action."  "(17)  If 
the  jury  find  that  contributory  neg^Igmce  of 
deceased  was  gross,  he  cannot  recover;  bat 
that.  If  his  contributory  negligence  has  been 
slight,  as  oonq>ared  with  the  n^llgence  on  the 
part  of  the  defendant;  defendant  would  be 
liable." 

UiKin  the  question  of  damages  the  court 
gave  the  f(riIowlng  Instructions  In  behalf  of 
idalntlff :  "(6)  The  law  Imposes  upon  the  hus- 
band the  duty  c€  supporting  the  wife,  and 
gives  to  the  wife  a  legal  claim,  in  addition  to 
such  support,  to  the  society,  comfort,  and  pro- 
tection of  her  husband;  and  the  deprivation 
of  these  are  proper  elements  to  be  considered 
by  the  Jury  In  assessing  damages.  (7)  If  the 
Jury  find  for  the  plaintlfr.  It  is  their  duty  to 
give  such  damages  as  the  widow  may  have 
sustained  by  reason  of  the  death  of  her  hus- 
band, and  as  the  Jury  may  deem  fair  and  just 
with  reference  to  the  Injury  resulting  to  her 
from  such  death."  "(9)  Wbat  the  life  of  a 
huslKind  may  be  worth  Is  a  question  Incapable 
in  Its  nature  of  exact  determination.  How 
this  value  Is  to  be  measured,  and  what  shall 
be  the  amount  of  the  damages  resulting  to 
the  widow  i^alntlff,  must  be  left  largely  to  the 
discretion  of  the  Jury.  (10)  In  suits  to  recover 
damages  for  wrongfully  causing  death  of  an- 
other, under  the  statutes,  the  injury  sustained 
may  be  estimated  from  the  facts  proven,  In 
connection  with  the  knowledge  and  experience 
possessed  by  all  persons  In  relation  to  matters 
of  common  observation." 

And  of  Its  own  motion  Instructed  the  Jury 
as  fc^ows:  "The  measure  of  plaintiff's  dam- 
ages in  a  cause  like  this  is  such  sum  as  would 
be  equal  to  the  probable  earnings  ot  the  de- 
ceased, taking  Into  consideration  his  age, 
health,  business  capacity,  habits,  and  expe- 
rience, and  value  of  bis  services  In  the  care  of 
his  family;  and  yon  may  also  take  Into  con- 
sideration the  loss  of  comfort,  society,  and  pro- 
tection of  deceased,  bnt  you  cannot  take  Into 
consideration  either  the  i>aln  and  suffering  of 
deceased,  or  the  grief  and  wounded  feelings  of 
his  surviving  relatives,  In  estimating  any  dam- 
ages you  may  allow."  And  refused  the  fol- 
lowing instruction  requested  by  defendant: 
"(14)  The  plaintiff  is  only  entitled  to  recover 
as  damages  such  sum  as  would  be  equal  to  the 
probable  earnings  of  the  deceased  taking  Into 
consideration  bis  age,  health,  business  ca- 
pacity, habits,  and  experience,  and  value  of  his 
services  In  the  care  of  his  family.  You  are 
not  to  take  Into  consideration  either  the  pain 
or  suffering  of  the  deceased,  or  the  grief  and 
wounded  feelings  of  his  surviving  relatives,  in 
estimating  any  damages  you  may  allow,  but 
>  only  the  pecuniary  loss  to  plaintiff,  estimated 
by  deceased's  probable  future  earnings  and  his 


ability  to  care  fbr  plaintiff."  The  giving  and 
refusal  ot  these  InstrucUons  coDstltnte  the  ba- 
sis of  the  remaining  assignments  of  error. 

John  A.  Henderson  and  John  O.  Oooper,  for 
appellant    A.  W.  OockreU  &  Son,  toe  appellee. 

GARTER,  3.  (after  stating  the  facts.)  L. 
While  we  do  not  commend  the  practice,  we 
think  It  Is  permissible  In  common-law  pleading 
to  Ktet  to,  and  thereby  make  a  part  of  one 
count,  the  whole  or  a  part  of  the  allegations 
of  another  count  In  the  same  declaration.  To 
be  effective,  however,  the  reference  should  be 
definite  and  certain.  1  Chit  PL  (16tb  Ed.) 
p.  428;  Dent's  Adm'r  v.  Scott,  8  Har.  &  J. 
28;  Freeland  v.  McCullough,  1  Denio,  414; 
Crookshank  v.  Gray,  20  Johns.  S44.  This  rule 
being  fully  complied  with  In  this  case,  the  first 
assignment  of  error  falls. 

II.  The  question  propounded  to  the  witness 
Dean  was  objected  to  In  the  trial  court  upon 
one  ground  only,— that  It  was  in  form  argu- 
mentative. In  this  court  It  Is  argued  that  the 
question  was  objectionable  because  it  sought 
to  obtain  a  mere  oplnI<a  from  the  witness. 
We  cannot  consider  this  objection,  because  we 
are  confined  to  those  insisted  upon  In  the  trial 
court.  Tuten  v.  Gazan,  18  Fla.  751;  Jack- 
sonville, T.  &  K.  W.  Ry.  Oo.  v.  Peninsular 
Land,  Transp.  St  Mfg.  (30.,  27  Fla.  1,  9  South. 
661.  It  Is  not  suggested  by  appellant  in  what 
respect  the  question  Is  argumentative,  nor  do 
we  perceive  that  It  Is;  consequently,  the  sec- 
ond assignment  of  error  Is  not  well  taken. 

III.  In  considering  other  assignments  of  er- 
ror it  will  be  necessary  for  us  to  determine 
whether,  In  this  case,  contributory  negligence 
on  the  part  of  the  deceased  will  operate  as  U 
bar  to  plaintlfF's  recovery,  or  merely  In  dimi- 
nution or  reduction  of  damages.  In  Railroad 
0>.  V.  Tnlestra,  21  Fla.  700,  It  was  held  that, 
by  the  common  law,  a  plaintiff  could  not  re- 
cover damages  for  personal  Injuries  caused 
by  the  Joint  negligence  of  himself  and  the  de- 
fendant; that  In  such  cases  plaintiff  could  not 
recover  upon  proof  that  the  Injuries  were  es- 
sentially caused  by  the  negligence  of  a  defend- 
ant, bnt  only  by  shewing  that  his  own  negli- 
gence did  not  contribute  in  any  degree  to  pro- 
duce the  injury  received  by  him.  The  same 
principle  was  stated  and  applied  In  Railway 
Co.  V.  Hirst,  30  Fla.  1,  11  South.  506.  In 
the  former  case  the  chief  Justice  suggested 
that  this  rule  was  inequitable  and  unjust,  and 
that  legislation  was  needed  apportioning  the 
damages  where  the  negligence  of  the  plaintiff 
and  the  defendant  both  contributed  to  the  In- 
jury. At  the  next  session  of  the  leglslatnre 
this  suggestion  was  acted  upon,  and  chapter 
8744,  approved  June  7,  1887,  entitled  "An  act 
to  apportion  the  damages  In  actions  against 
railway  companies  by  persons  and  employes, 
and  to  provide  for  such  recovery  of  damages 
against  said  railway  company  by  Its  employ- 
es," was  enacted,  whereby.  In  section  1,  It  was 
provided:  "That  no  person  shall  recover  dam- 
ages from  a  railroad  company  for  Injury  to 
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hlmaeU  or  hla  property  when  the  same  Is  done 
by  Ua  conaent,  or  Is  caused  by  hla  own  negll- 
goice.  If  the  complainant  and  the  agents  of 
the  company  are  both  at  fault,  the  former  may 
recover,  but  the  damages  shall  be  diminished 
by  the  Jnry  trying  the  case  In  proportion  to  the 
amount  of  default  attributable  to  him." 
Chapter  4071,  entitled  "An  act  defining  the  lia- 
bilities of  railroad  companies  in  certain  cases," 
approved  May  4,  1891,  provides,  by  section  2, 
that  "no  person  shall  recover  damages  from  a 
raUioad  company  for  injury  to  himself  or  bis 
property  where  the  same  is  done  by  bis  con- 
sent, or  Is  caused  by  his  own  negligence.  If 
the  complainant  and  the  agents  of  the  com- 
pany are  both  at  fault,  the  former  may  recov- 
er, but  the  damages  shall  be  diminished  or  in- 
creased by  the  Jnry  in  proportion  to  the 
amount  of  defanlt  attributable  to  him";  and 
by  section  4  "that  chapter  3744,  Laws  of  Flori- 
da, approved  June  7,  1887,  be  and  the  same 
is  hereby  repealed."  This  suit  was  instituted 
April  23,  1881,  by  a  widow,  to  recover  dam- 
ages for  the  alleged  negligent  homicide  of  bar 
husband  in  December,  1890,  and  the  trial  was 
had  in  November,  1891.  Chapter  3439,  ap- 
proved February  28,  1883,  authorising  suits  of 
this  character  to  be  brought,  is  entitied  "An 
act  fixing  the  liability  of  persons  and  corpora- 
tioDS  for  damages  resulting  from  the  death  of 
any  one,  caused  by  the  wrongful  act,  negli- 
gence, carelessness  or  default  of  such  persons 
or  corporations,  or  the  agents  thereof";  and 
provides.  In  section  1,  that:  "Whenever  the 
death  of  any  person  in  this  state  shall  be  caus- 
ed by  the  wrongful  act,  negligence,  careless- 
ness or  default  of  any  individual  or  Individu- 
als, or  by  the  wrongful  act,  negligence,  care- 
lessness or  defanlt  of  any  corporation,  or  by 
the  wrongful  act,  negligence,  carelessness  or 
default  of  any  agent  of  any  corporation  whea 
acting  m  his  capacity  of  agpnt  of  such  corpora- 
tion, and  the  act,  negligence,  carelessness  or 
default  is  such  as  would,  if  death  had  not  en- 
sued, have  entitied  the  party  injured  thereby 
to  maintain  an  action  for  damages  In  respect 
thereof,  then,  and  In  every  such  case,  the  per- 
son or  persons  who,  or  corporation  which, 
would  have  been  liable  In  damages  if  death 
bad  not  ensued,  Bhall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  shall 
have  been  caused  onder  such  circumstances  as 
make  It  In  law,  amount  to  a  felony;"  and  In 
secticm  2:  "Every  such  action  shall  be  brought 
by  and  In  the  name  of  the  widow  or  husband, 
as  the  case  may  be,  and  where  there  Is  nel- 
tber  a  widow  or  husband  surviving  the  de- 
ceased, then  the  minor  child  or  children  may 
maintain  an  action;  and  where  there  is  nei- 
ther a  widow  or  husband,  or  minor  child  or 
children,  then  the  action  may  be  maintained 
by  any  person  or  persons  dependent  on  such 
person  killed  for  a  support,  and  where  there 
is  neither  of  the  above  class  of  persons  to  sue, 
then  the  action  may  be  maintained  by  the  ex- 
ecutor or  administrator,  as  the  case  may  be, 
ot  the  person  so '  Icilled;  and  in  every  such 
'  action  tbe  Jury  shall  give  such  damages  as  the 


party  or  parties  entitied  to  me  may  have  sna- 
talned  by  reason  of  the  death  of  the  party 
killed:  provided,  that  any  action  Instituted 
under  this  act  by  or  In  l>ehalf  of  a  person  or 
persons  imder  twenty-one  years  of  age,  shall 
be  brought  by  or  In  the  name  of  a  next 
friend." 

It  is  here  contended:  First  Hiat  neither 
the  provisions  of  section  1,  c.  3744,  nor  of 
section  2,  c.  4071,  apply  to  this  case,  because 
they,  by  express  terms,  are  applicable  only 
to  cases  where  the  Injured  party  is  himself 
the  plaintiff,  and  have  no  reference  to  cases 
where  death  has  ensued,  and  other  parties 
are  maintaining  the  action.  It  is  admitted, 
however,  that  If  death  had  not  ensued,  and 
the  action  was  being  maintained  by  plain- 
tiff's husband,  his  contributory  negligence, 
unless  It  was  the  sole  proximate  cause  of  his 
injury,  would  not  bar  his  right  of  action  since 
the  enactment  of  these  statutes,  but  would 
require  the  reduction  or  diminution  of  the 
damages  to  be  recovered  by  him.  As  these 
statutes  declare  and  limit  the  right  of  the 
deceased,  had  he  lived,  to  recover  damages 
for  tbe  injuries  received  by  him,  It  Is  clear 
that  they  apply  to  actions  brought  l^  the 
widow  under  the  provisions  of  chapter  3439, 
because  she  la  thereby  authorized  to  main- 
tain an  action  only  where  the  wrongful  "act, 
negligence,  carelessness  or  default  is  such, 
as  would,  if  death  had  not  ensued,  have  enti- 
tied the  party  Injured  thereby  to  maintain  an 
action  for  damages  In  respect  thereof."  Du- 
val V.  Hunt,  34  Fla.  85,  16  South.  876.  Sec- 
ond. That  chapter  3744  was  expressly  repeal- 
ed by  chapter  4071,  which  became  effective 
after  the  Injury  to  platotifTs  husband,  but 
before  the  trial  in  the  circuit  court  It  is  ad- 
mitted by  counsel  for  appellant  that  the  lan- 
guage of  section  1,  c.  8744,  Is  identical  with 
that  of  section  2,  c.  4071.  This  Is  not  liter- 
ally true,  as  will  be  observed  by  a  compari- 
son of  the  two  sections;  but  we  think  that 
chapter  4071,  which  expressly  repeals  chapter 
8744,  re-enacts  substantially  the  provisions 
of  section  1  of  the  latter  act  and  under  a 
well-setUed  rale  of  construction  the  provi- 
sions of  that  section  are  not  thereby  destroy- 
ed or  Interrupted  in  their  operation,  but  con- 
tinue in  full  force.  Forbes  r.  Board,  27  Fla. 
189,  9  South.  446. 

IV.  It  is  urged  that  the  first  instruction 
given  Ht  plaintiff's  request  was  erroneous,  be- 
cause: First  The  use  of  the  term  "gross  neg- 
ligence" meant  that  the  conduct  of  defendant 
in  doing  the  acts  constituting  the  "gross  neg^ 
llgence"  defined  were  wanton  and  reckless, 
and  that  the  injury  was  occasioned  by  the 
sole  negligence  or  fault  of  ,the  defendant  and 
was,  therefore.  Inapplicable  to  any  evidence 
in  the  case.  In  other  charges  given  by  the 
court  to  the  Jury  they  were  inatmcted  not  to 
give  plaintiff  exemplary  damages,  and  that 
they  must  apportion  the  damages.  In  case 
they  fonnd  contributory  negligence  on  the 
part  of  plaintiff's  intestate;  from  which  It 
was  clearly  made  to  appear  to  tbe  jury  that 
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the  term  was  not  used  In  the  sense  claimed 
by  appellant  In  Railway  Co.  v.  Hirst,  30 
Fla.  1,  11  South.  606,  we  held  that  the  use  of 
the  expression  "gross  negligence,"  In  a 
charge  to  a  jury,  does  not  of  Itself  define,  nor 
does  It  include,  only  that  extreme  degree  of 
negligence  which  Is  wanton,  or  reckless  of 
Its  Injurious  consequences,  and  to  which  the 
defense  of  contributory  negligence  does  not 
obtain,  and  cannot  be  held  as  having  been 
Intended  to  submit  the  case  to  a  Jury  for  con- 
sideration as  one  of  that  character;  and  par- 
tlcQlarly  so  where  other  charges  have  recog- 
nized contributory  negligence  as  a  defense  to 
the  action.  Second.  It  Is  also  insisted  that 
the  charge  assumes  certain  facts  as  proven 
which  were  disputed  in  evidence,  viz.  that 
there  was  no  hrakeman  on  the  rear  of  the 
train,  no  flagman  at  the  crossing,  and  that 
the  train  was  backing  across  the  main  thor- 
oughfare of  a  village.  We  do  not  think  the 
charge  is  subject  to  that  construction.  It 
merely  asserts  an  abstract  legal  proposition, 
without  attempting  to  apply  it  to  the  facts  of 
the  particular  case  on  trial,  leaving  it  to  the 
Jury  to  make  the  application  to  the  facts  as 
found  by  them.  There  was  evidence  tending 
to  show  that  there  was  no  brakeman  on  the 
rear  of  the  train,  nor  flagman  at  the  cross- 
ing, and  that  the  train  was  backing  across 
the  main  thoroughfare  of  a  village,  but  no  in- 
timation from  the  court  that  this  evidence 
was  true,  or  that  these  facts  were  proven. 
Third.  It  is  admitted  that  the  proposition  of 
law  asserted  in  the  charge  is  correct,  but 
criticised  as  being  inapplicable  to  the  evi- 
dence in  the  case  on  trial.  Olvlng  to  the 
word  "gross"  the  meaning  before  stated,  we 
think  the  charge  was  substantially  correct  as 
a  legal  proposition.  The  principle.  In  almost 
Identical  language,  was  held  in  Cooper  v. 
Railway  Co.,  66  Mich.  261,  83  N.  W.  306,  to 
be  correct;  it  finds  some  support  In  Railroad 
Co.  V.  WlUIams,  37  Fla.  406  (text,  p.  425)  20 
South.  658,  564,  and  the  principle  Is  sustain- 
ed by  many  authorities.  2  Wood,  R.  R.  t 
323;  3  Lawson  Rights,  Rem.  &  Prac  i  1187; 
2  Shear.  &  R.  Neg.  |  471;  Patt  Ry.  Ace. 
Law,  t  171;  Railway  Co.  v.  Smith,  03  Ky. 
449,  20  S.  W.  392,  18  Lawy.  Rep.  Ann.  63, 
and  note;  Beach,  Contrlb.  Neg.  |  194.  And 
we  think  the  charge  was  applicable  to  the 
evidence  in  the  case.  There  was  testimony 
that  the  deceased  was  struck  by  a  backing 
train  while  attempting  to  cross  defendant's 
track  laid  in  and  along  the  only  prominent 
street  In  the  Tillage  of  Callahan,  within  a 
few  feet  of,  and  practically  at,  a  public  cross- 
ing; that  the  train  was  running  at  a  speed 
of  a  least  five  miles  an  hour;  that  the  engine 
bell  was  not  rung,  no  flagman  stationed  at 
the  crossing,  nor  lookout  ui>on  the  rear  of  the 
train;  and  that  the  backing  cars  were  cut 
loose  from  the  engine  before  the  collision. 

V.  The  third  Instruction  for  plaintiff  also 
contained  a  correct  abstract  proposition,  and 
the  court  did  not  err  in  giving  it  It  has 
been  approved  in  Railroad  Oo.  v.  Surge,  84 


Va.  63,  4  a.  E.  21,  and  the  same  principle  is 
substantially  stated  In  Railroad  Co.  v.  Wil- 
liams, 37  Fla.  406,  20  South.  658,  In  the  fol- 
lowing language:  "Where  steam  railroads 
are  laid  and  operated  along  or  across  the 
streets  of  populous  towns  or  communities 
where  numerous  people  of  all  conditions  and 
descriptions  are  aggregated,  or  likely  to  be. 
It  is  their  duty  to  operate  the  dangerous  im- 
plements used  by  them  with  the  utmost  de- 
gree of  care  strictly  commensurate  with  the 
circumstances  by  which  they  are  there  sur- 
rounded, in  order  to  avoid  Injury  to  others." 
We  do  not  appreciate  the  force  of  appellant's 
contention  that  it  is  exempt  from  the  princi- 
ples of  law  embraced  in  these  Instructions  be- 
cause its  road  was  In  operation  before  the 
village  came  Into  existence.  Its  duty  In  re- 
spect to  operating  its  trains  is  necessarily  dic- 
tated and  measured  by  the  exigencies  of  the 
occasion,  or  In  the  light  of  the  condition  of 
things  at  the  place  where,  and  time  when, 
the  accident  happened.  Bucki  v.  Cone^  25 
Fla.  1,  6  South.  160;  Railroad  Co.  v.  Wil- 
liams, 37  Fla.  406,  20  South.  668.  The  bnlld- 
Ing  up  of  a  town  along  and  on  its  line,  caus- 
ing the  operation  of  its  road  to  be  attended, 
with  greater  danger  to  others,  imposed  a 
duty  upon  i^)pellant  to  exercise  such  addi- 
tional care  as  the  circumstances  reasonably 
demanded. 

VI.  The  court  erred  In  giving  the  fourth  In- 
struction for  plaintiff.  The  court  has  no  right 
to  Invade  the  province  of  the  Jury,  by  assuming 
as  proven  facts,  matters  which  are  In  dispute 
upon  the  trial.  This  Instruction  Informed  them 
that,  "If  pushing  a  train  Increased  the  risk 
of  plaintiff's  husband.  It  was  negligence  on 
the  part  of  the  defendant  not  to  give  timely 
notice  of  what  It  was  doing";  thereby  assum- 
ing that  defendant  did  not  give  timely  notice, 
and  confining  the  jury  to  an  Investigation  of 
one  question  only,— whether  pushing  the  train 
Increased  the  risk  of  the  deceased.  The  de- 
fendant contended  that  it  did  give  timely  no- 
tice by  ringing  the  engine  bell,  and  many  wit- 
nesses testified  that  the  bell  did  ring.  Plain- 
tiff's testimony  was  to  the  effect  that  the  bell 
did  not  ring,  and  the  court  should  not  have 
assumed  by  this  charge  that  timely  notice  was 
not  given.  Railroad  Co.  v.  Ynlestra,  21  Fla. 
700;  Ashmead  v.  Wilson,  22  Fla.  255;  Doyle 
r.  State,  39  Fla.  166,  22  South.  272. 

VII.  Several  objections  presented,  and  most 
earnestly  Insisted  upon,  by  appellant,  to  the 
fifth  Instruction  given  at  plalntlfTs  request,  are 
fully  and  completely  answered  by  the  state- 
ment that  the  provisions  of  section  1,  c  8744, 
Acts  1887,  apply  to  this  case;  and  that  under 
these  provisions  contributory  negligence  Is  not 
a  complete  defense  In  bar,  but  operates  only  In 
reduction  or  diminution  of  damages.  The 
plaintiff,  under  these  provisions,  Is  entitled  to 
recover  ff  defendant's  negligence  was  one  of 
the  proximate  contributing  causes  to  the  Injury 
of  the  deceased,  notwithstanding  the  deceased's 
negligence  was  greater  than  that  of  the  def^d- 
ant    This  statute  does  not  tatroduce  Into  this 
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state  the  lUinoIa  doctrine  of  comparative  neg- 
ligence, nor  tliat  prevailing  in  Tennessee,  nor 
does  it  Introdnce  In  its  entirety  tliat  prevailing 
In  the  state  of  Georgia;  consequently,  the  de- 
cisions cited  from  those  states  are  inapplicable 
to  this  case,  upon  a  proper  construction  of  our 
statutes.  It  Is  true  tliat  our  statute  is  taken  al- 
most literally  from  similar  provisions  in  the 
Georgia  Code  (Duval  v.  Hunt.  84  Fla.  85,  15 
South.  876;  Bailroad  Co.  v.  Williams,  37  Fla. 
406,  20  South.  558);  but  these  provisions  of 
the  Georgia  Code  are  construed  In  connection 
with,  and  are  limited  by,  another  provision  of 
the  same  Code,  which  vras  omitted  from  our 
statute,  viz.:  "If  the  plaintifC  by  ordinary 
care  could  have  avoided  the  injury  to  himself 
caused  by  the  defendant's  negligence,  he  can- 
not recover  at  ail."  Bailroad  Co.  v.  Johnson, 
38  Ga.  409;  Bailroad  Co.  v.  Stevirart,  71  Oa. 
427.  The  plain  construction  of  our  statute^  in 
the  absence  of  a  provision  similar  to  the  one 
quoted,  la  that  plaintid  is  not  debarred  from 
recovering  unless  the  injury  was  caused  entire- 
ly by  tils  ovrn  negligence,  or  by  his  consent; 
but  that  in  all  cases  where  the  negligence  of 
the  plaintUf  and  defendant  produces  the  Injury 
the  plalntUTs  damages  are  to  be  dhnlnlsbed  by 
the  Jury  in  proportion  to  the  default  attribu- 
table t»  him.  This  being  the  proper  construc- 
tion of  the  statute,  it  follovrs  that  the  court 
committed  no  error  in  giving  the  first  para- 
graph of  its  own  charge,  or  in  refusing  the 
thirteenth  and  seventeenth  instroctions  request- 
ed by  defendant 

(2)  The  eighth  instruction  given  on  behalf 
of  plaintiff  was  erroneous  in  using  the  word 
"remotely."  The  failure  to  exercise  ordinary 
care  and  prudence  might,  in  some  instances, 
contribute  remotely  to  an  injury;  while  In  oth- 
ers it  might  not  only  contribute  direcUy,  but 
very  greatly,  to  the  injury.  The  degree  of 
nei^ence  attributable  to  the  plaintilT  la  a 
qnestlon  to  be  considered  by  the  Jury  in  as- 
sessing damages;  and  where  the  facts  are  dis- 
puted, as  In  this  case,  the  court  should  not  as- 
sume, in  its  instructions,  tliat  the  negligence 
of  the  deceased,  if  any,  contributed  only  re- 
motely to  the  injury.  In  other  respects  the  In- 
struction is  correct,  and  the  word  "remotely" 
should  be  eliminated  upon  another  trial. 

(3)  The  appellant  contends  that  the  fifth  in- 
struction given  at  plaintiff's  request  Is  erro- 
neous, because  it  held  defendant  liable  for 
failure  to  use  proper  means  to  avoid  the  acci- 
dent after  it  saw,  or,  in  the  exercise  of  due 
care,  should  have  seen,  the  peril  surroimdlng 
the  deceased  on  defendant's  ralh^nd  track.  It 
It  admitted  that  the  charge  correctly  stated  the 
law  applicable  in  this  respect  to  public  cross- 
ings over  defendant's  track,  but  it  Is  insisted 
tbat  the  injury  occurred  below  the  crossing, 
tliat  deceased  was  a  trespasser,  that  defendant 
yfSB  under  no  obligation  to  keep  a  lookout  for 
trespassers,  and  can  only  be  held  liable  for  a 
failure  to  exercise  care  in  avoiding  injuries  to 
trespassers  when  and  after  It  actually  sees  the 
trespasser  on  its  track.  According  to  the  tes- 
timony, the  collision  occurred  within  50  feet 


of  the  public  crossing,— by  some  of  the  wit- 
nesses it  occurred  within  10  feet  thereof;  and 
all  the  evidence  tended  to  show  that  the  de- 
ceased was  injured  while  endeavoring  to  cross 
the  track  where  it  was  laid  In  the  most  prom- 
inent street  in  the  village.  A  person  is  not  a 
trespasser  who  crosses  a  street  at  a  place  other 
than  a  public  crossing,  or  the  intersection  of 
other  streets.  Railroad  Co.  v.  Gibson,  97  Ga. 
489.  25  S.  B.  484.  And  if  the  injury  occurred 
so  near  a  public  crossing  that  the  means  re- 
quired to  be  adopted  by  those  operating  the 
train  to  enable  a  traveler  to  cross  in  safety  at 
the  public  crossing,  if  carried  out,  would  have 
enabled  the  person  Injured  to  cross  in  safety 
at  the  place  of  the  accident,  we  think  the  lia- 
bility of  the  defendant  will  be  measured  by 
the  legal  principles  applicable  to  public  cross- 
ings. Railroad  Co.  v.  Owlngs,  65  Md.  502,  5 
AtL  320.  Whatever  may  be  the  rule  as  to  the 
duty  of  a  railroad  company  to  keep  a  lookout 
for  trespassers  upon  Its  track  In-goieral,  we 
hold  that  in  the  streets  of  towns  and  villages, 
and  In  the  Immediate  vicinity  of  public  cross- 
ings, the  company  is  bound  to  keep  a  lookout 
when  making  flying  switches,  or  backing  caxs 
by  the  "kicking  back"  process;  and  that  when 
it  la  apparent,  or  when,  In  the  exercise  of  rea- 
sonable diligence  commensurate,  with  the  sur- 
roundings. It  should  be  apparent,  to  the  com- 
pany that  a  person  on  Its  track,  or  about  to 
get  on  its  track,  under  such  circumstances.  Is 
unaware  of  his  danger,  or  cannot  get  out  of 
the  way.  It  becomes  the  duty  of  the  company 
to  use  such  precautions  by  warnings,  applying 
brakes,  or  otherwise,  as  may  be  reasonably 
necessary  to  avoid  the  injury;  for,  as  said  by 
this  court  in  Railroad  Co.  v.  Williams,  37  FU. 
406,  20  South.  658,  "though  the  plalnUff  may 
have  been  guilty  of  contributory  negligence  in 
stepping  upon  the  track  Immediately  in  front 
of  a  moving  engine,  yet  the  defendant,"  nndvr 
the  act  of  1887,  "is  still  Uable  for  the  injury 
if  It  could  have  prevented  it  by  the  exercise  of 
reasonable  and  proper  care  after  the  discov- 
ery of  the  plaintiff's  negligent  act,  or  if  (t 
could  have  discovered  It,  by  the  exercise  r.f 
such  caie^  in  time  to  avoid  the  injury."  Rail- 
road Co.  T.  Surge,  84  Va.  63,  4  S.  B.  21;  Pat- 
ton  V.  Railway  Co.,  88  Tenn.  870,  15  S.  W. 
918. 

(4)  From  what  has  been  said  it  is  appar- 
ent that  the  court  did  not  err  in  refusing  tite 
fifth  Instruction  requested  by  the  defendant 
True,  it  was  the  duty  of  the  deceased  to  look 
and  listen  before  crossing  defendant's  track, 
and,  if  he  failed  to  do  so,  it  was  negligence 
on  his  part  contributing  to  bis  injury;  yet  if 
the  defendant,  by  failure  to  ring  a  bell,  blow 
a  signal,  or  station  a  lookout,  directly  con- 
tributed to  the  injury,  it  would  be  liable  to 
damages,  diminished  in  proportion  to  deceas- 
ed's contributory  negligence.  If,  however, 
the  failure  of  defendant  to  ring  the  beU,  blow 
the  signal,  or  station  a  lookout,  though 
negligent  omissions  on  its  part  did  not  di- 
rectly or  proximately  contribute  to  deceased's 
injury,  the  defendant  would  not  be  liable. 
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Vin.  There  was  no  error  In  giving  the 
eleventh  Instruction  regnested  by  plaintiff. 
In  the  preceding  paragraph  we  have  con- 
sidered all  objections  suggested  by  appellant 
except  the  one  which  claims  that  defoidanf  a 
duty  under  the  circumstances  of  this  case 
would  have  been  completely  i)erfarmed  by 
ringing  the  bell  In  the  manner  Indicated  by 
this  Instruction.  The  courts  have  frequent- 
ly condemned  the  dangerous  practice  of 
"kicliing  cars,"  or  making  flying  switches,  in 
populous  localities,  and  near  crossings,  and 
bave  almost  uniformly  held  that  the  increas- 
ed hazard  of  these  practices  over  the  ordi- 
nary manner  of  railway  operation  Imposes 
upon  the  company  a  duty  to  station  a  loolcout 
uiwn  the  rear  of  the  cars,  the  equivalent  of 
which  is  not  accomplished  by  ringing  the  en- 
gine beU.  2  Wood,  K.  R.  |  323,  p.  1517;  3 
Lawson  Rights,  Rem.  &  Prac.  i  1187;  2 
Shear.  &  R.  Neg.  g  471;  Beach,  Oontrib.  Neg. 
i  194.  This  precaution  is  much  more  elTec- 
tive  than  the  simple  ringing  of  a  bell,  and  it 
persons  are  injured  on  or  near  crossings,  op 
other  places  much  frequented  by  persons, 
where,  by  the  exercise  of  this  precaution,  the 
injury  could  have  been  avoided,  the  company 
will  be  liable.  If  it  be  true,  as  contended 
by  plaintlfC,  that  the  deceased,  when  injured, 
was  crossing  defendant's  track,  oblivious  of 
the  approach  of  a  train,  holding  an  open  um- 
brella in  such  a  manner  as  to  obstruct  his 
view  of  an  approaching  train,  and  a  lookout 
stationed  upon  the  rear  of  the  car,  In  the 
exercise  of  reasonable  diligence,  could  and 
would  have  discovered  the  plalntlfTs  i)erIlouB 
situation  in  time  to  avert  the  collision  by 
warnings,  application  of  brakes,  or  otherwise, 
then  the  failure  to  put  a  lookout  on  the  rear 
of  such  train  was  negligence  on  defendant's 
part,  contributing  directly  to  the  injury,  and 
the  plaintiff  would  be  entitled  to  recover;  the 
Jury  diminishing  the  damages  in  proportion 
to  the  default  attributable  to  the  deceased. 
Raihroad  Co.  v.  WUliams,  37  Fla.  406,  20 
South.  558. 

IX.  The  tenth  Instruction  requested  by  de- 
fendant was  properly  refused.  It  Is  argued 
that  the  statute  then  in  force  (section  33,  p. 
287,  McCleL  Dig.)  only  required  defendant  to 
ring  Its  engine  bell  before  crossing  the  streets 
of  an  incorporated  town.  This  statute  does 
not  puriwrt  to  define  defendant's  duty  In  this 
respect  outside  of  Incorporated  towns,  but 
leaves  that  to  be  determined  upon  common- 
law  principles.  Independently  of  statute,  it 
Is  the  duty  of  those  hi  charge  of  a  train  to 
give  notice  of  their  approach  at  all  points  of 
Icnown  or  reasonably  apprehended  danger. 
This  follows  from  the  general  rule  requlrhig 
them  to  measure  their  precautions  by,  and  to 
make  them  reasonably  commensurate  with, 
the  conditions  and  circumstances  by  which  they 
are  surroimded.  Railroad  Co.  t.  Dillon,  123 
ni.  670,  16  N.  B.  181;  Winstanley  v.  Railway 
Co.,  72  Wis.  375,  39  N.  W.  856;  Loucks  v. 
Railway  Co.,  31  Mhm.  626,  18  N.  W.  «S1; 
flinkle  V.  Railroad  Co.,  109  N.  a  472,  13  S. 


E.  884;  Dnrkee  v.  Canal  Co.,  88  Hun,  471,  84 
N.  Y.  Supp.  978;  Railroad  Co.  t.  Converse, 
189  U.  S.-,4e9,  11  Sup.  Ct  569;  Louisville 
&  N.  R.  Co.  V.  Com.,  13  Bush,  888;  Qates 
V.  Railroad  Co.,  89  Iowa,  46. 

X.  By  the  common  law  no  damages  were 
recoverable  for  the  death  of  a  human  being. 
We  are,  therefore,  without  precedents  as  to 
the  measure  of  damages  in  cases  of  this 
character,  other  than  those  based  upon  the 
construction  of  statutes  varybig  in  their  lan- 
guage. A  great  majority  of  the  courts  of  this 
country  have  held  that  In  actitms  of  this 
character  the  loss  of  the  society  of  the  de- 
ceased cannot  be  considered  in  estimating 
damages.  The  basis  for  this  array  of  prece- 
dents is  the  opinion  of  the  English  court,  con- 
struing Lord  Campbell's  Act,  in  Kake  v.  Ball- 
way  Co.,  16  Jur.  662.  We  have  examined  a 
multitude  of  these  cases,  and  in  none  of  them 
have  we  found  any  reason  given  for  disal- 
lowing this  element,  except  in  Railroad  Co. 
V.  Zebe,  3S  Pa.  St  818;  and  the  decision  in 
this  case  is  confessedly  based  upon,  and  the 
reasons  given  are  practically  those  of,  the 
£Mgli8h  case.  In  the  Pennsylvania  case  the 
main  question  considered  was  whether  dam- 
ages for  mental  suffering  or  wounded  feel- 
ings could  be  allowed,  and  Inddentally  the 
court  held  that  loss  of  society  falls  within  the 
same  category  with  mental  suffering,  and 
should  be  disallowed.  The  English  case, 
though  confined  entirely  to  the  question  of 
mental  sufferhig,  has  been  generally  cited  as 
authority  for  excluding  damages  for  loss  of 
the  society  and  protection  of  a  husband.  The 
reasoning  of  that  decision  is  based  upon  four 
propositions:  First  the  title  of  the  act  "An 
act  for  compensating  the  families  of  persons 
Idiled  by  accident"  not  "for  solacing  their 
wounded  feelings";  second,  the  provision  re- 
quiring the  Jury  to  divide  between  the  persons 
for  whose  benefit  the  action  was  brought  the 
amount  recovered  in  such  shares  as  they 
thought  proper,  and  the  impracticability  of 
estimating  and  dividing  the  damages  for  men- 
tal anguish  of  and  between  the  numerous  per- 
sons for  whose  benefit  the  action  is  brought; 
third,  because  the  language  of  the  act  seemed 
more  appropriate  to  a  loss  of  which  some 
estimate  might  be  made  by  calcolation  than 
an  indefinite  sum,  independent  of  all  pecu- 
niary estimate,  to  soothe  the  feelings;  and, 
fourth,  "if  a  Jury  were  to  proceed  to  estimate 
the  relative  degrees  of  moital  anguish  of  a 
widow  and  twelve  diildren  from  the  death  of 
the  father  of  the  family,  a  serious  danger 
might  arise  of  damages  being  given  to  the 
ruin  of  the  defendants."  In  the  Pennsylvania 
case  It  is  said  tliat  such  damages  are  specula- 
tive and  fanciful,  and  It  Is  there  aaserted  that 
the  great  merit  of  the  English  rule  is  that  "it 
is  one  of  equality,  compensating  the  rich  and 
the  poor,  the  refined  and  the  cultivated,  and 
those  less  so,  by  the  simple  standard  of  pe- 
cuniary loss."  While  our  statute  has  several 
features  in  common  with  Lord  Campbell's  Act 
It  Is  essentially  different  in  many  Important 
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IMurtlciiIara.  TTnlUce  tbe  Bnglteh  Btatnte,  It  la 
not  one  for  "compensating  families,"  bat  one 
"fixing  the  liability  of  persons  and  corporattona 
lor  damages  resulting  from  death,"  etc.  Our 
statute,  unlllce  tbe  English  one,  by  giving  a 
right  of  action  to  the  administrator  of  the 
deceased.  Imposes  the  liability  whether  tbero 
be  a  family  to  compensate  or  not.  Its  effect 
was  to  abrogate  the  common-law  mle^  for 
which,  if  any  reason  ever  existed,  the  world 
has  long  since  outgrown  it,  denying  damages 
tor  human  life,  and  to  affix  a  penalty  by  an 
award  of  i)ecunlary  damages  for  a  careless 
or  wrongful  act  resulting  in  another's  death 
In  authorizing  suits  to  enforce  this  liability, 
our  act  gives  tlie  right  to  those  who  are  sup- 
posed to  suffer  most  by  the  death  of  the  de- 
ceased, but  on  no  account  does  the  action  fall 
for  want  of  a  person  to  sue,  as  with  Lord 
CSampbell's  Act.  Other  points  of  dissimilarity 
between  them  are:  Under  the  English  stat- 
ute the  suit  is  brought  by  the  administrator 
for  the  benefit  of  the  beneficiaries  while  the 
beneficiaries  sue  dh%ctly  under  our  statute, 
Under  the  English  statute  the  Jury  are  re- 
Qolred  to  apportion  or  divide  the  recovery 
among  all  the  beneficiaries,  while  under  ours 
no  division  Is  made  by  the  Jury;  and,  indeed. 
If  there  be  a  husband  or  wife  surviving,  the 
exdnslve  right  of  action  inures  to  him  or 
her  without  reference  to  other  members  of 
the  family.  And  so  with  minor  children  and 
dependents,  the  existence  of  a  higher  class 
of  persons  authorized  to  sue  In  the  order 
named  In  the  statute  debars  all  other  classes 
from  any  right  of  action  themselves,  or  from 
participation  in  the  recovery  by  the  higher 
class.  Duval  v.  Hunt,  34  Fla.  86,  16  South. 
876.  In  the  Duval-Hunt  Case  we  held  that, 
where,  the  suit  was  brought  by  dependents, 
their  recovery  was  limited  to  an  amount  equal 
to  the  present  worth  of  a  future  support  for 
plaintiff,  estimated  upon  the  basis  therein 
mentioned.  This  view  is  entirely  consistent 
with,  and  plainly  conformable  to,  the  nature 
and  extent  of  the  damages  proximately  suf- 
fered by  one  dependent  upon  the  deceased  for 
a  support  only,  because  he  has  lost  nothing 
by  the  death  of  the  deceased  except  the  sup- 
port which  he  would  have  received  had  de- 
ceased lived;  but  it  was  not  thereby  deter- 
mined, as  insisted  npon  by  the  appellant,  that 
the  same  role  for  assessmg  damages  for  a 
dependent  would  apply  to  a  suit  by  the  wife, 
or  any  other  person  authorized  by  the  statute 
to  foe.  Our  statute  requires  the  jury  to  ,give 
such  damages  "as  the  party  entitled  to  sue 
may  have  sustained  by  reason  of  the  death  of 
the  party  killed";  not  such  damages  as  the 
deceased  might  have  recovered  had  he  lived, 
88  contended  by  appellee.  It  is  clear,  there- 
fore, that  a  widow  is  not  entitled  to  recover 
for  the  pala  and  sufTering  of  the  deceased, 
because  that  Is  not  a  damage  sustained  by 
her,  but  by  the  deceaaed,  and  dies  with  his 
parson,  unless  an  administrator  can  recover 
therefor  in  a  suit  by  him  under  the  statute, 
as  to  which  we  express  no.  opinion.    The  stat- 


ute falling  to  declare  what  particular  elements 
enter  into  the  damages  sustained  by  a  widow 
by  reason  of  the  death  of  her  husband,  and 
the  common  law  furnishing  no  guide  for  esti- 
mating damages  sustained  by  one  from  the 
death  of  another,  we  must  necessarily  have 
recourse  to  the  general  rules  governing  the 
assessment  of  damages  in  other  actions,  and 
among  the  first  we  find  that  "the  object  of 
awarding  damages  is  to  give  compensation  for 
pecuniary  loss;  that  is,  to  put  the  plaintiff  In 
the  same  position,  so  far  as  money  can  do  It, 
as  he  would  have  been  if  •  •  •  the  tort 
had  not  been  committed."  1  Sedg.  Meas. 
Dam.  I  80.  Another  is  that  the  damage  to 
be  recovered  must  always  be  the  natural  and 
proximate  consequence  of  the  act  complained 
of.  1  Sedg.  Meas.  Dam.  i  122.  Applying 
these  principles  to  this  case,  it  is  proper  to 
Inquire,  who  is  the  plaintiff?  Of  what 
wrongful  act  does  she  complain?  What  has 
been  the  natural  and  proximate  consequence 
to  her;  or,  stated  differently,  what  has  she 
directly  lost  by  reason  of  this  wrongful  act? 
The  answers  are  not  difficult  to  give.  She 
is  a  widow  complaining  of  the  death  of  her 
husbaad  by  the  wrongful  act  of  another,  and 
she  has  lost  all  the  rights  and  benefits  which 
she  would  have  had  a  legal  claim  to  receive 
during  the  probable  joint  lives  of  herself  and 
husband,  and  those  accruing  after  his  death, 
had  she  survived  him.  Chief  among  those  ac- 
cruing to  her  during  their  Joint  lives  are  the 
comfort,  society,  protection,  and  support  ol 
the  husband.  They  are  all  eloquently  ex- 
pressed In  that  portion  of  the  marriage  cere- 
mony constituting  the  contract  between  them, 
whereby  the  man  is  required  "to  love  her, 
comfort  her,  honor  and  Iceep  her  in  sickness 
and  in  health."  There  can  be  no  question 
that  the  wife's  right  to  the  society  of  the 
husband  is  a  recognized  legal  right,  as  much 
so  as  the  right  to  his  support  When  one  of 
the  parties  dies  by  the  wrongful  act  of  an- 
other, the  consequences  are  not  merely  the 
annulment  of  a  contract,  or  the  ending  of  a 
partnership  organized  for  pecuniary  gain,  but 
the  dissolution  of  the  only  status  known  to 
the  law  in  which  the  companionship  and  so- 
ciety of  the  parties  to  each  other  is  so  essen- 
tial that  the  relation  will  be  annulled  if  that 
society  be  wiUfuliy  withdrawn.  The  word 
"husband"  or  "wife,"  disassociated  from  all 
Idea  of  companionship,  has  but  an  empty 
sound.  The  Pennsylvania  court  in  a  later 
case  (Railroad  Co.  v.  Goodman,  62  Pa.  St. 
829)  recognizes  the  injustice  of  denying  com- 
pensation for  companionship  of  husband  and 
wife  in  cases  of  this  character  by  holding  that 
the  husband's  damages  are  to  be  "measured 
by  the  value  of  b»  services  as  a  wife  or 
companion;  *  •  •  that  the  pecuniary  loss 
was  to  be  measured  by  the  nature  of  the  serv- 
ice, characteTized  as  It  was  by  the  relation 
in  which  the  parties  stood  to  each  other.  Cer- 
tainly, the  service  of  a  wife  is  pecuniarily 
more  valuable  than  that  of  a  mere  hireling. 
The  frugality.  Industry,  usefuhiesa,  attention. 
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and  tender  soUcitade  of  a  wife  and  the  moth- 
er of  children  surely  moke  her  services  greater 
than  those  of  an  ordinary  servant,  and  there- 
fore worth  more.  These  elements  are  not  to 
be  excluded  from  the  consideration  of  a  Jury 
In  making  a  mere  money  estimate  of  value." 
The  comfort,  society,  and  protection  of  a  hus- 
band are  no  mote  fanciful  or  speculative  than 
the  frugality,  Industry,  usefulness,  attention, 
and  tender  solicitude  of  a  wife;  and  the  one 
can  be  as  well  compensated  by  that  simple 
standard  of  pecuniary  loss  by  which  the  dam- 
ages of  the  rich  and  the  poor,  the  refined  and 
cultivated,  and  those  less  so,  are  measured, 
as  the  other.  The  right  of  a  husband  to  re- 
cover damages  for  being  deprived  of  the  so- 
ciety of  his  wife  by  reason  of  injuries  In- 
flicted by  the  negligence  of  another  has  been 
often  recognized  at  conunon  law,  though  not 
In  cases  Involving  death;  and  it  has  never 
been  considered  that  the  damages  on  this  ac- 
count were  either  speculative,  fanciful,  or  lia- 
ble to  bankrupt  a  defendant  Jones  v.  Rail- 
road Co.,  40  Hun,  349;  Alnley  v.  Railway 
Ck).,  4T  Hun,  206;  Blair  v.  Railroad  Co.,  80 
Mo.  334,  1  S.  W.  867;  Furnish  v.  Railway 
Co.,  102  Mo.  669,  15  S.  W.  315.  In  me  fol- 
lowing cases  loss  of  society  has  been  held  a 
proper  element  for  consideration  in  estimating 
damage  tmd»  various  statutes  In  this  class 
of  cases,  some  of  them  confining  such  ele- 
ment to  actions  by  a  husband  or  widow:  Ball- 
load  Co.  V.  Freeman,  97  Ala.  289,  U  South. 
800;  Mnnro  v.  Reclamation  Co.,  84  Cal.  515, 
5»  Pac.  808;  Pqjper  v.  Pacific  Co.,  106  Cal. 
369,  38  Pac.  974;  Petrle  v.  Railroad  Co.,  29 
S.  C.  303,  7  S.  E.  515;  Baltimore  &  O.  R.  Co. 
V.  State,  24  Md.  271;  Webb  v.  Railway  Co.. 
7  Utah,  17,  24  Pac.  616;  Railroad  Co.  v. 
Noell's  Adm'r,  82  Grat  394;  Simmons  v.  Mc- 
Connell,  86  Va.  494,  10  a  B.  838;  Wells  v. 
RaUway  Co.,  7  Utah,  482,  27  Pac.  688;  Hyde 
V.  Railway  Co.,  7  Utah,  356,  26  Pac.  979. 
The  case  of  Webb  v.  Railway  Co.,  7  Utah,  17, 
24  Pac.  616,  has  been  cited  to  sustain  the 
proposition  that  loss  of  society  is  not  an  ele- 
ment of  damage  In  this  class  of  cases.  That 
case  holds  that  a  mother  Is  entitled  to  recover 
only  her  pecuniary  loss,  and  not  for  mental 
pain  and  suffering  caused  by  the  death  of  a 
child,  in  an  action  for  damages  under  a  stat- 
ute somewhat  similar  to  Lord  Campbell's  Act, 
but  It  is  there  admitted  that  the  word  "pe- 
cuniary," In  this  connection,  "Is  not  construed 
hi  any  very  strict  sense,  and  the  tendency  is 
to  still  greater  liability,  and  to  include  every 
dement  of  Injury  that  may  be  deemed  to  have 
a  pecuniary  value,  although  this  value  may 
not  be  susceptible  of  positive  proof,  and  can 
only  be  vaguely  estimated.  It  may  include 
the  loss  of  nurtnre,  of  the  Intellectual,  moral, 
and  physical  training  which  a  mother  only 
can  give  to  children;  *  *  •  the  loss  of 
the  society  of  a  near  relative."  The  same 
court  baa  held  that  while  nothing  is  to  be 
allowed  for  mental  suffering,  or  as  a  solace 
for  feelings,  the  jury  may  allow  damages  to 
a  widow  and  daughter  for  being  deprived  of 


the  support,  care,  nurture,  companionship,  as- 
sistance, and  protection  of  the  deceased  (Wells 
V.  Railway  Co.,  7  Utah,  482,  27  Pac.  688); 
and,  in  an  action  by  parents,  that  the  jury 
may  take  Into  consideration  the  loss  to  the 
parents  of  the  society  of  their  child  (Hyde  v. 
Railway  Co.,  7  Utah,  356,  26  Pac  979).  Un- 
der our  statute  we  hold  that  in  estimating  the 
pecuniary  loss  sustained  by  a  widow  in  con- 
sequence  of  the  death  of  her  husband  the  jury 
may  properly  take  Into  consideration  the  loss 
of  the  comfort,  protection,  and  society  of  the 
husband  In  the  light  of  all  the  evidence  In  the 
case  relating  to  the  character,  habits,  and  con- 
duct of  the  husband  as  husband,  and  to  the 
marital  relations  between  the  parties  at  the 
time  of  and  prior  to  his  death.  The  sixth  in- 
struction on  behalf  of  the  plaintiff  was  prop- 
erly given,  and  the  court  correctly  refused  the 
fourteenth  Instruction  requested  by  defend- 
ant, because  it  excluded  the  elements  of  "com- 
fort, protection,  and  society"  from  the  con- 
sideration of  the  jury. 

(2)  The  second  instruction  by  the  court  of 
Its  own  motion,  as  well  as  the  fourteenth  In- 
struction requested  by  defendant,  in  that  they 
each  authorized  the  jury  to  give  plaintiff  as 
damages  the  full  sum  of  the  probable  future 
earnings  of  the  deceased,  taking  into  consid- 
eration his  age,  health,  business  capacity,  hab- 
its, experience,  and  the  value  of  his  services 
in  the  care  of  his  family,  were  erroneous.- 
The  widow  Is  not  entitled  to  the  gross  sum  of 
her  husband's  future  earnings.  The  deceased 
would  necessarily  have  consumed  at  least  a 
portion  of  those  earnings  for  his  own  Individu- 
al benefit,  had  he  lived. 

It  Is  a  dlfllcult  matter  to  lay  down  general 
rules  by  which  to  estimate  damages  In  this 
class  of  cases.  Those  which  occur  to  us  as  be- 
ing applicable  to  this  case,  so  far  as  we  can 
judge  from  the  evidence  in  the  record,  are  aa 
follows:  In  estimating  the  pecuniary  loss  sus- 
tained by  the  widow,  the  jury  may  properly 
take  Into  consideration  her  loss  of  the  com- 
fort, protection,  and  society  of  the  husband 
In  the  light  of  all  the  evidence  In  the  case  re- 
lating to  the  character,  habits,  and  conduct  of 
the  husband  as  husband,  and  to  the  marital 
relations  between  the  parties  at  the  time  of 
and  iJTlor  to  his  death;  and  they  may  also  con- 
sider his  services  in  assisting  her  In  the  care 
of  the  family,  if  any;  but  the  widow  Is  not 
entitled  to  recover  for  her  mental  anxiety  or 
distress  over  the  death  of  her  husband,  nor 
for  his  mental  or  physical  suffering  from  the 
result  of  the  Injury.  She  is  also  entitled  to 
recover  reasonable  compensation  for  the  loss 
of  support  which  her  husband  was  legally 
bound  to  give  bet,  based  upon  his  probal,le 
future  earnings  and  other  acquisitions,  and 
the  station  or  condition  in  society  which  he 
would  probably  have  occupied  according  to  his 
past  history  in  that  respect,  and  bis  reason- 
able expectations  In  the  future;  his  earnings 
and  acquisitions  to  be  estimated  upon  the 
basis  of  the  deceased's  age,  health,  business 
capacity,  habits,  experience,  energy,  and  his 
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present  and  future  prospects  for  business  suc- 
cess at  the  time  of  Ws  death,— all  these  ele- 
ments to  be  based  upon  the  joint  lives  of  her- 
self and  husband.  She  Is  also  entitled  to  com- 
pensation for  loss  of  whatever  she  might  rea- 
sonably have  expected  to  receive  In  the  way 
of  dower  or  legacies  from  her  husband's  estate, 
In  case  her  life  expectancy  be  greater  than  his. 
The  sum  total  of  all  these  elements  to  be  re- 
duced to  a  money  value,  and  its  present  worth 
to  be  given  as  damages.  TifT.  Death  Wrongf. 
Act,  K  1B8,  108,  166;  S  Wood,  B.  R.  i  414; 
2  Sedg.  Meas.  Dam.  {  573  et  seq.  Within  these 
limits  the  jnry  exercise  a  reasonable  discretion 
as  to  the  amount  to  be  awarded,  based  upon 
the  facts  In  evidence  and  the  knowlege  and 
experience  possessed  by  them  In  relation  to 
matters  of  common  knowledge  and  Informa- 
tion. Tiff.  Death  Wrongf.  Act,  t  177;  Rail- 
way Co.  V.  Miller,  2  Colo.  442;  City  of  Chi- 
cago V.  Scholten,  7&  111.  468. 

In  view  of  other  Instructions  to  the  Jnry  to 
the  effect  that  they  should  not  give  damages 
for  the  pain  and  suffering  of  the  deceased,  nor 
for  the  grief  and  wounded  feelings  of  the  sur- 
viving relatives,  we  discover  no  error  In  the 
seventh  and  tenth  Instructions  given  on  behalf 
of  plaintiff,  except  that  they  do  not  clearly 
embrace  the  idea  that  the  jury,  in  estimating 
damages,  must  be  governed  by,  and  not  go 
outside  of,  the  evidence,  and  the  knowledge 
and  experience  possessed  by  all  persons  in 
relation  to  matters  of  common  knowledge  and 
observation.  Upon  another  trial  they  should 
be  amended  in  this  respect 

The  ninth  instruction  for  plaintiff  was  er^ 
roneous,  because  it  authorized  the  jury  to  give 
as  damages  the  value  of  the  life  of  the  deceas- 
ed, and  gave  them  too  much  discretion  in  es- 
timating the  damages.  Duval  v.  Hunt  34 
Fla.  85,  15  South.  876.  Her  recovery  Is  not 
the  valoe  of  the  deceased's  life  generally,  bnt 
the  value  of  that  life  to  her,  or  the  loss  sus- 
tained by  her  from  the  premature  death  of 
the  deceased,  as  shown  by  the  proofs. 

The  judgment  is  reversed,  and  &  new  trial 
granted. 


(El  La.  Ann.  883) 

HOGOARD  et  ox.  v.  MAYOR,  ETC.,  OP 
MONROE.  (No.  13,019.)! 

(Snpreme  Court  of  Louisiana.    Feb.  6,  1899.) 

HcnciPAUTT  —  Torts  of  Codxcil  —  Lubiuti — 

FbRBIBS — E^TABLISHMBNT. 

•1.  Mnnldpal  corporations  are  not  liable  in 
damages  for  acta  of  their  common  councils  In 
respect  to  matters  entirely  outside  of  the  pow- 
ers of  the  corporation. 

2.  The  anthority  of  towns  situated  on  naviga- 
ble streams  to  establish  and  operate  public  fer- 
ries rests  entirely,  in  Louisiana,  npon  special 
grants  to  that  effect;  and  the  fact  of  the  ex- 
tence  of  such  a  special  erant  must  be  averred 
in  a  petition  seeking  to  hold  a  municipal  cor- 
poration liable  for  damages  claimed  to  have  oc- 
corred  in  the  maintenance  of  a  public  feny. 
(Syllabus  by  the  Court) 

1  Rehearing  denied  March  20,  1899. 


Appeal  from  judicial  district  conrt,  parish 
of  Ouachita;   W.  N.  Potts,  Judge. 

Action  by  W.  E.  Hoggard  and  wife  against 
the  mayor  and  city  council  of  Monroa  Judg- 
ment for  defendant,  and  ndalntiffs  appeaL 
Affirmed. 

This  case  Is  before  us  through  an  appeal 
by  plaintiffs  from  a  judgment  of  the  district 
court  sustaining  defendant's  exception  of  no 
canse  of  action.  Plaintiffs,  In  their  petition, 
asked  judgment  In  the  sum  of  $16,000  as 
damages  for  the  death  of  their  minor  son, 
who,  it  was  alleged,  was  drowned  from  a 
ferryboat  through  the  negligence  and  mlscon- 
dnct  of  defendant's  servants  and  employes  in 
charge  of  the  boat  The  allegations  of  the 
petition  bearing  upon  the  Issue  before  us 
were:  "That  on  the  18th  of  August  1898, 
the  defendant  corporation  was  engaged  In  the 
maintenance  and  conduct  of  a  public  ferry 
across  the  Onachita  river,  a  navigable  stream, 
within  the  corporate  limits  of  the  city  of  Mon- 
roe. That  on  said  day  Charles  Hoggard,  the 
minor  son  of  petitioners,  was  engaged  In  haul- 
ing wood  to  the  city  of  Monroe,  and  in  so 
doing  was  compelled  to  cross  the  said  OuacC- 
Ita  river  at  said  ferry,  and,  at  the  Invitation 
of  defendant's  servant  and  employ6,  entered 
the  flatboat  belonging  to,  and  operated  by, 
said  corporation.  Driving  his  team  on  said 
ferryboat,  there  being  no  barriers  at  the  rear 
end  of  said  boat,  be  stopped  the  same  on  or 
near  the  center  of  the  boat,  when  he  was  re- 
quired by  the  keeper  of  said  ferry  (the  em- 
ploye of  said  corporati<m)  to  drive  to  the  rear 
of  the  flat  or  ferry  boat  to  make  room  for 
other  wagons  and  teams  thereon.  That,  in 
his  effort  to  obey  these  instructions,  his  team 
became  unmanageable,  and  walked  off  from 
the  rear  of  said  boat  into  the  river,  carrying 
and  precipitating  the  wagon  and  petitioner's 
son  with  them  Into  the  stream,  where,  after 
a  great  and  desperate  effort  and  struggle  to 
save  himself,  he  was  drowned.  That  not- 
withstanding ample  time  elapsed  from  the 
precipitation  of  plaintiffs'  son  into  the  water 
nntU  he  lost  his  life,  there  was  no  effort  what- 
ever made  by  the  said  corporation,  its  em- 
ployte  and  servants,  to  render  htm  any  as- 
sistance, or  attempt  to  save  his  life.  That 
the  death  of  their  son  was  the  result  of  gross, 
wanton,  and  extreme  negligence,  and  criminal 
carelessness,  on  the  part  of  said  corporation, 
and  its  employes  and  servants,  in  the  fitting 
out  and  operating  of  said  f eny,  and  not  from 
any  fault  or  carelessness  of  petitioners'  son. 
That  said  negligence  on  the  part  of  the  cor- 
poration. Its  servants  and  employes,  consisted, 
among  other  things,  especially  In  its  failure 
to  provide  its  boats  with  suitable  chains, 
poles,  or  other  barriers  to  prevent  teams, 
vehicles,  and  passengers  from  being  precipi- 
tated, as  was  their  son,  hito  the  river,  which 
chains,  poles,  or  barriers  it  was  Incumbent 
on  the  defendant  corporation,  under  the  law, 
as  a  keeper  of  a  public  ferry,  to  provide  its 
boats  with,  as  well  as  other  necessary  appli- 
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ances  for  the  safety  of  persons  tmsting  their 
lives  and  property  into  Its  temporary  care  and 
keeping.  That  said  negligence  of  the  de- 
fendant corporation.  Its  servants  and  em* 
ployte,  especially  consisted,  further,  In  the 
command  of  the  keeper  of  said  ferry  (he  be- 
ing the  servant  and  employ^  of  defendant)  to 
plaintiffs'  son  to  drive  his  team  to  the  rear 
of  said  boat  and  make  room  for  other  teams, 
notwithstanding  tlie  absence  of  a  barrier  or 
other  character  of  appliances  to  check  the 
same,  and  prevent  its  precipitation  into  the 
water,  and  further  in  the  absolute  failure  on 
the  part  of  the  corporation,  its  employes  and 
servants,  to  make  any  effort  whatever  to  as- 
sist plaintiffs'  son  in  his  struggles  to  save  his 
life,  notwithstanding  there  was  ample  time 
In  which  such  effort  could  have  been  suc- 
cessfully made,  if  the  said  defendant  had 
provided  its  ferry  with  properly  constructed 
life-saving  appliances,  as  it  should  liave  done, 
and  which  failtire  was  negligence." 

Hudson,  Potts  &  Bernstein  and  Charles  J. 
Boatner,  for  appellants.  Stubbs  &  Russell, 
for  appellee. 

NIQHOLLS,  C.  J.  (after  stating  the  facts). 
Plaintiffs  allege  that  the  city  of  Monroe  was 
engaged  In  the  maintenance  and  conduct  of 
a  public  ferry  across  the  Ouachita  river,  a 
navigable  stream,  within  the  corporate  limits 
of  that  city;  but  they  nowhere  allege  that 
this  was  done  under  the  authority  of  general 
law,  of  statutes  conferring  powers  to  that 
effect  upon  municipal  corporations  generally, 
or  of  a  special  provision  in  its  charter.  The 
circumstance  that  municipal  corporations 
may  be  situated  on  the  banks  of  navigable 
streams  does  not  carry  with  it  an  inharent  or 
Impliedly  granted  power  to  operate  a  ferry 
across  the  stream.  Millsaps  v.  Mayor,  etc.. 
37  La.  Ann.  641.  If  it  did,  it  would  be  proper 
for  ns  to  take  judicial  notice  of  the  fact  We 
know  of  no  statute  conferring  generally  a 
power  of  that  kind  upon  towns  so  situated. 
On  the  contrary,  section  1501  of  the  Revised 
Statutes  confers  upon  police  Juries,  through- 
out the  state,  the  exclusive  privilege  of  estab- 
lishing ferries  within  their  respective  limits, 
and  of  generally  regulating  the  police  of  the 
same,  except  those  within  the  control  of  mu- 
nicipal corporations.  The  ferries  referred  to 
as  being  "under  the  control  of  municipal  cor- 
porations" are  those  under  the  control  of 
municipal  authority,  by  direct,  general,  or 
special  statute  grant.  There  being  no  gen- 
eral, inherent,  or  Implied  authority,  or  gen- 
eral statute  vesting  authority,  in  municipal 
corporations,  to  establish  and  operate  public 
ferries,  the  right  to  do  so  must  rest  In  par- 
ticular cases  upon  special  authority,  and  the 
existence  of  that  authority  should  be  spe- 
cially pleaded.  Plaintiffs  herein  make  be- 
fore us  the  broad  contention  that  the  city  of 
Jfonroe  la  bound  to  them  Independently  of 
any  authority  in  It,  either  general  or  special, 
to  operate  ferries.    That  llahlllty  flows  from 


the  fact  itself  that  the  dty  did  carry  on  a 
feriy,  and  that,  as  resulting  from  that  fact, 
injury  was  done  to  plaintiffs'  son.  They 
urge  that  it  is  monstrous  to  say  that  the  city 
of  Monroe  should  operate  a  ferry,  freed  from 
all  responsibility  for  the  manner  in  which  it 
was  conducted;  but  this  argument  involves 
an  assumption  of  fact,  that  the  "city"  did 
operate  such  a  ferry.  It  may  be  true  that 
one  was  conducted  under  authority  of  the 
common  council  in  the  name  of  the  city;  but, 
unless  the  corporation  Itself  was  authorized 
to  establish  the  ferry,  it  cannot  be  said  that 
the  act  of  the  council  was  the  act  of  the  city. 
The  council  represents  the  city  only  in  re- 
spect to  matters  which  fall  within  the  corpo- 
rate powers  of  the  cori>oration.  Beyond  this. 
Its  acts  are  ultra  vires.  We  think  that  it  Is 
universally  recognized  as  law  that  acts  of  the 
directing  body  of  municipal  corporations,  cov- 
ering matters  entirely  beyond  the  powers  of 
the  corporation,  do  not  bind  the  latter, 
though  it  has  been  held,  If  the  acts  be  within 
the  iwwers,  but  directed  to  be  done  at  some 
particular  time,  or  In  some  particular  man- 
ner, departure  from  such  provisions  of  law 
would  not  necessarily  make  the  acts  abso- 
lutely void.  Defendant  refers  the  court,  on 
this  subject,  to  2  DHL  Mun.  Corp.  {{  96S-971, 
and  S  9T3a,  note;  2  Tbomp.  Neg.  p.  737;  15 
Am.  &  £ng.  Enc.  Law,  p.  1163;  Elliott, 
Roads  &  S.  pp.  355,  356;  Shear.  &  R.  Neg. 
i  299;  Brice,  Ultra  Vires  (Green's  Ed.)  p. 
246;  Becker  v.  City  of  La  Crosse  (Wis.)  75 
N.  W.  84;  Royce  v.  Salt  Lake  City,  15  Utah, 
401,  49  Pac.  290;  Mayor,  etc.,  v.  Ounllff,  2 
N.  T.  165;  Smith  v.  City  of  Rochester,  76  N. 
Y.  506;  Stoddard  v.  Village  of  Saratoga 
Springs,  127  N.  Y.  261,  27  M.  E.  1030. 

Plaintiffs  advance  in  support  of  their  posi- 
tion a  decision  of  the  supreme -court  of  the 
United  States  in  Salt  Lake  City  ▼.  HoUister, 
118  U.  S.  256,  6  Sup.  Ct  1055;  but  we  think 
the  court  in  that  case  did  not  intend  to  go, 
nor  did  it  in  fact  go,  to  the  extent  which 
plaintiffs  assert  That  case  was  presented 
and  passed  upon  under  an  exceptional  state 
of  facts.  The  city  of  Salt  Lake  was  not 
brought  into  court  upon  a  claim  made  against 
it,  based  on  either  contract  or  tort,  but  was 
in  court  as  a,  plaintiff  seeking  to  recover  mon- 
ey which  It  alleged  It  liad  been  Improperly 
and  Illegally  made  to  pay,  but  under  protest 
The  city,  In  bringing  its  suit,  fell  under  the 
operation  of  the  rule  that  the  right  to  resist 
payment  of  a  claim,  when  advanced,  is  much 
broader  than  is  the  right  when  money  hias 
been  paid  under  it  to  recover  It  back.  Inde- 
pendently of  this,  the  supreme  court  held  that 
the  law  made  the  Imposition  of  a  tax  in  favor 
of  the  government  follow  as  the  inunediate 
and  direct  result  of  the  fact  Itself  of  the  car- 
rying on  of  a  particular  business,  without  ref- 
erence to  who  carried  It  on,  or  under  what 
circumstances  it  was  done.  The  dty  of  Salt 
Lake  had,  without  authority,  carried  on  a 
distillery.  Called  on  to  pay  a  tax,  it  made 
the  payment,  but  under  protest  and  sought 
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afterwards  to  have  the  sam  so  paid  reim- 
bnrsed  to  It.  The  court  held  that  the  claim 
so  presented  waa  not  well  founded,  and,  In 
the  conrae  of  Its  opinion,  declared  and  show- 
ed that  the  acceptance  of  the  doctrine  con- 
tended for  was  against  public  policy,  in  tax 
matters,  as  It  would  lead  to  the  destruction  of 
the  tax  system.  There  Is  no  matter  of  public 
policy  favoring  the  acceptance  of  the  doctrine 
advanced  by  plalntUTs  in  cases  Uke  the  pres- 
ent. On  the  contrary.  It  would  lead  up  nec- 
essarily to  mlnons  public  results,  and  would 
do  sway  with  aU  the  checks  which  experl- 
eace  has  shown  to  be  absolutely  essential  for 
the  safety  and  well  being  of  the  difTerent 
communities.  We  would  not  be  Justified  In 
departing  from  established  legal  landmarks 
to  meet  the  hardships  and  supposed  equities 
of  a  particular  case.  For  the  reasons  assign- 
ed. It  Is  ordered,  adjudged,  and  decreed  that 
llie  Judgment  appealed  from  be,  and  the 
same  la  hereby,  affirmed. 


(18  Hln.  B51) 

LEPLORBJ  COUNTY  y.  BUSH. 

(Supreme  Court  of  Mississippi.    March  13, 

1886.) 

School  Lauds— SiLa—EviDBNoa. 

tJnder  Ann.  Code,  |  4148,  proTlding  that 

adverse  possession  for  25  years  shall  be  prima 

facie  evidence  that  the  laws  authorising  the 

sale  of  sixteenth  sections  set  apart  as  school 

lands  have  been  complied  with,  such  possession 

famishes  the  only  presumption  of  snch  fact; 

and  section   1806,   making  the  tax  collector's 

deed   prima  fade  evidence  that   the  tax   sale 

was  valid,  does  not  apply  to  snch  school  lands. 

Appeal  from  chancery  court,  Leflore  county; 
A.  H.  Iiongino,  Chancellor. 

Bill  tn  chancery  by  Leflore  county  against 
appellee,  J.  W.  Bosh,  to  cancel  appellee's  title 
to  the  W.  4^  of  the  N.  W.  hi.  of  section  16, 
township  21,  range  1  E.,  In  Leflore  county. 
Miss.  The  bill  charges  that  this  section  was 
reserved  for  the  support  of  public  schools, 
and  that  It  had  never  been  lawfully  sold  or 
leased,  and  that  the  title  remains  in  the  United 
States,  for  school  purposes,  and  that  the  in- 
habitants of  the  township  are  entitled  to  this 
section  for  the  support  of  schools,  and  that 
appellee  is  in  possiession  of  the  N.  W.  %  of 
said  section.  The  prayer  of  the  bill  is  that 
aroellee  be  reqnh%d  to  disclose  what  title  at 
claim  he  has,  and  for  cancelation  of  what- 
ever title  or  claim  he  has.  Appellee's  answer 
denied  all  the  allegations  of  the  bill,  except 
his  possession  and  claim  to  the  fee  adversely 
to  complainant.  On  the  hearing,  appellant  in- 
troduced In  evidence  certified  transcripts  from 
the  general  land  office  at  Washington,  and 
from  the  land  office  at  Jackson,  Miss.,  show- 
ing that  this  section  was  originally  reserved 
for  school  purposes,  and  the  agreed  testimony 
of  one  Parker,  who  stated  that  he  had  known 
the  land  since  1853,  and  that  none  of  it  was 
opened  nntll  1879  or  1880,  and  that  appellee 
had  been  In  possession  since  1897,  and  that 
appellee  and  those  he  claimed  under  had  been 


in  possession  of  the  land  for  more  than  three 
years  before  the  bringing  of  this  suit.  Ap- 
pellee Introduced  the  land  assessment  roll  for 
1871,  which  showed  that  the  land  was  then 
assessed  to  one  Hart;  then  a  deed  from  the 
state  of  Mississippi  to  one  Fuller  (this  deed 
recites  that  the  land  had  been  sold  to  the 
state  May  10,  1875,  under  the  abatement  act); 
then  a  deed  from  the  tax  collector  of  Leflore 
county  to  Gardner  &  Jones,  dated  March  8, 
1892,  for  the  taxes  of  1891;  then  a  deed  from 
them  to  Jones;  then  a  deed  from  Jones  to 
Hynnm,  and  a  deed  from  Hynum  to  appellee. 
On  the  final  hearing  the  court  rendered  a  de- 
cree dismissing  complainant's  bill.  From  that 
decree  this  appeal  is  taken.    Reversed. 

Coleman  &  McClurg,  for  appellant.  Ruah  ft 
Gardner,  for  appellee. 

WHITFIKLD,  J.  The  case  of  Chamberlain 
V.  Board,  71  Miss.  919,  15  South.  40,  has  no 
application  to  suits  brought  under  chapter  123 
of  the  Annotated  Code  of  1892,  relative  to  the 
sixteenth  sections,  in  so  far  as  a  tax  collector's 
conveyance  furnishing  a  presumption  that  a 
sixteenth  section  bad  been  leased,  and  had 
become,  therefore,  subject— as  to  the  term- 
to  taxation,  is  concerned.  Section  4148  of 
said  Code  furnishes  a  new  rule  of  evidence 
where  sixteenth  sections  are  concerned.  The 
only  presumption  that  there  had  once  been  a 
"lease  or  a  sale"  of  such  school  lands,  now 
recognized  by  the  law,  is  one  arising,  under 
said  section,  from  "adverse  possession  for  a 
period  of  twenty-five  years,  under  a  claim  of 
right  or  title."  And  section  1806  of  said  Code 
has  now  no  application  to  these  school  lands. 
The  new  rule  of  evId«Dce  Is  Illustrated  by 
the  cases  of  Carroll  Co.  v.  Estes,  72  Miss.  171, 
16  South.  908,  and  Amite  Co.  v.  Steen,  72 
Miss.  667,  17  South.  930.  And  the  change 
made  by  the  Annotated  Code  is  a  wise  (me.  In 
protection  of  the  school  lands.  Decree  re- 
versed, and  cause  remanded. 


(77  Miss.  39> 
HOME  MUT.  BUILDING  A  LOAN  ASS'N  v. 
LEONARD  et  al. 

(Supreme  Court  of  Mississippi.     March  20, 
1899.) 

Uinii.wruii  DsTAXtntB— Equitablb  DBrxHsas— 

BinU>tKa  AHD  LOAK  ASSOOUTIOXB. 

Where  a  building  and  loan  association  sues 
in  unlawful  detainer  for  land  bought  in  for  the 
association  at  a  trustee's  sale  under  a  mort- 
gage to  the  association,  the  facta  that  the 
money  for  which  the  mortgage  was  given  was 
advanced  at  a  fixed  premium;  that  the  fines 
were  compounded,  being  fines  on  fines;  that  the 
trustee  who  sold  the  property  gave  no  notice  of 
existing  prior  incumbrances  m  his  advertise- 
ment; that  he  was  an  attorney  for  the  asso- 
ciation, and  also  a  director  and  stockholder 
therein,  and  procured  the  bidder  to  buy  in  the 
property  for  the  association, — cannot  be  urged 
as  a  defense,  though  they  may  be  sufficient  to 
entitle  defendant  to  relief  in  a  suit  in  equity. 

Appeal  from  circuit  court,  Madison  county; 
Robert  Powell,  Judge. 
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Action  In  unlawful  detainer,  by  the  Home 
Mutual  Building  &  Loan  Association  against 
Richard  Leonard  and  others,  to  recover  posses- 
sion of  a  house  and  lot  which  plaintiff,  In  the 
course  of  Its  business,  had  sold  nnder  a  third 
mortgage,  and  bought  In.  The  uncontroverted 
facts  In  the  case  are  that  the  money  was  ad- 
vanced at  a  fixed  premium;  that  the  fines 
were  compounded,  being  fines  on  fines;  that 
the  trustee  who  sold  the  property  gave  no  no- 
tice of  the  prior  Incumbrances  In  his  advertise- 
ment; that  he  was  named  as  trustee,  was  at- 
torney for  the  board,  and  also  a  director  and 
stockholder,  and  procured  a  bidder  to  buy  In 
the  property  for  the  building  and  loan  associa- 
tion. A  peremptory  instruction  was  given  de- 
fendants, and  an  appeal  waa  prosecuted.  Re- 
versed. 

J.  A.  P.  Campb^  W.  H.  Powell,  and  Alex- 
ander &  Alexander,  for  appellant  X  B.  Cbrls- 
man  and  Mayes  &  Harris,  for  appellees. 

WHITFIELD,  J.  This  record  presents  a 
case  with  some  features  of  extraordinary  hard- 
ship, and  we  are  not  to  be  understood  as  say- 
ing that  the  appellees  may  not  be  entitled  to 
relief  In  the  proper  forum;  but  the  defenses 
which  would  be  available.  If  any,  are  equi- 
table, and  cannot  be  Interposed  in  this  action 
(End.Bldg.  Ass'ns,  §|  300,  316,  512),  and  to  that 
forum  appellees  may  still  resort,  if  they  desire. 
It  is  not  allowable  for  them  further  to  present 
as  a  defense  here  matter  which  would  sustain 
a.  proceeding  by  quo  warranto  on  the  part  of 
the  state.  Id.  {J  481,  508.  "No  private  per- 
son," says  the  author,  "can  aak  for  Its  dissolu- 
tion on  such  grounds,  nor  insist  upon  the  con- 
sequences with  which  the  state  might  visit 
corporate  misbehavior,  for  the  purpose  of  es- 
caping his  contract  obligations  with  the  as- 
sociation." The  Colorado  case  (Hamlll  v. 
Bank,  22  Colo.  381,  46  Pac.  411)  went  ofC  upon 
the  effect  of  an  agreement  between  the  parties 
that  the  time  of  maturity  of  the  debt  secured 
by  the  trust  deed  had  been  postponed  to  a  pe- 
riod beyond  the  date  of  the  sale  and  purchase 
under  the  instrument,  In  the  light  of  the  word- 
ing of  their  statute.  The  defense  "substantial- 
ly was,"  under  the  wording  of  the  statute, 
"that  the  property  had  not  been  duly  sold, 
nor  the  title  in  plaintiff  duly  perfected."  22 
Colo.  386,  45  Pac.  412.  Practically  the  whole 
force  of  the  decision  was  that,  under  the 
statute  and  the  agreement.  It  waa  competeut  to 
defend  by  showing  that  the  right  to  posses- 
sion wtalc^  would  have  otherwise  resulted  from 
the  deed  under  the  foreclosure  sale  had  been 
by  the  agreement  deferred.  The  agreement 
qualified  and  limited  the  rights  under  the  trust 
deed.  That  is  not  our  case.  Lobdell  v.  Ma- 
son, 71  Miss.  937,  15  South.  44,  and  Williams 
V.  Simpson,  70  Miss.  113,  11  South.  680,  do 
not  apply.  The  trust  deeds  are  not  void  for  il- 
legality; and.  If  it  be  true  that  the  equitable 
defenses  can  be  sustained  by  proof,— as  to  the 
sufficiency  of  which  proof  we  say  nothing  now, 
—the  appellees  may  have  their  day  in  the  ap- 


propriate forum.  Unfortunately,  with  ua  the 
distinctions  between  law  and  equity  have  not 
been  abolished.     Reversed  and  remanded. 


(76  Mlw.  4»2) 
WKILER  et  al.  v.  MONROE  COUNTT. 
(Supreme  Court  of  MissiasippL    March  20^ 
1800.) 

PDBUO  LaITDS  —  RiOHT  TO  Sbix  —  Ldot^tioxb  — 
LSABES— BbVKBSIOIIAST  ISTiaBST. 

1.  Act  1830,  directing  the  state  to  lease  cer- 
tain of  its  lands,  does  not  enable  it  to  convey  a 
fee  In  the  lands. 

2.  Limitations  will  not  mn  against  the  rever- 
sionary right  of  one  leasing  land  tor  90  years, 
during  the  period  of  the  lease,  though  hie 
rights  under  the  lease  are  barred  by  limitationa. 

Appeal  from  chancery  court,  Monroe  coun>' 
ty;   Baxter  McFarland.  Chancellor. 

Bill  by  Monroe  county  against  Weller  ft 
Haas.  From  a  decree  for  plalotifl,  defend- 
ants appeal.    Affirmed. 

Monroe  county  filed  its  bill,  under  chapter 
123  of  the  Code  of  1882,  to  establish  the  title 
of  the  county  in  reversion  to  section  16,  town- 
ship 14.  range  118  W.,  In  said  county,  aver- 
ring that  in  December,  1833,  the  section  was 
leased  by  the  township  trustees  for  the  term 
of  89  years,  and  that  defendants,  as  subse- 
quent vendees,  held  under  that  lease;  pray- 
ing that  that  lease  be  declared  In  force.  De- 
fendants answered  the  blU,  denying  ail  the 
material  allegations  of  the  bill,  and  averred 
that  they  owned  the  land  In  fee  simple,  and 
set  up  the  affirmative  defense  of  adverse  pos- 
session for  25  years  and  10  years.  From  a 
decree  granting  the  r^ief  asked  by  complain- 
ant, the  defendants  appealed  to  the  supreme 
court,  and  the  case  was  reversed  and  re- 
manded, because  no  sufficient  proof  was  made 
of  the  lease.  See  Haas  v.  Monroe  Co.,  74 
Miss.  682,  21  South.  968.  Complainant's  bill 
was  then  amended,  setting  up  that  defend- 
ants and  those  under  whom  th^  claimed 
recognized  the  title  of  complainant  under  a 
lease,  and  acknowledged  such  holding,  and 
were  estopped  from  claiming  a  fee-simple  ti- 
tle adversely  to  complainant.  A  lease  for  99 
years  was  tendered.  The  averments  of  this 
amended  bill  were  denied  in  defendants'  an- 
swer. From  a  decree  Anting  the  rriief 
sought  by  complainant,  and  fixing  the  time 
for  the  expiration  of  the  lease  on  the  26th 
day  of  December,  1932,  and  taxing  the  costs 
equally  between  complainant  and  the  d»- 
fendants,  the  defendants  appealed. 

Bristow  &  Sykes,  for  appellants.  Gflley- 
lan  &  Leftwlch,  for  appellee. 

WHITFIELD,  J.  In  the  former  opinion  In 
this  case,  on  the  first  appeal  (21  South.  969, 
22  South.  188),  we  attached  too  much  signifi- 
cance to  the  act  of  1839.  as  authorizing  a  sale 
in  fee  of  the  sixteenth  section  lands.  The 
words  'lease  or  sale,"  occurring  In  many 
acts,  some  before  and  some  after  this  act, 
were  manifestly  loosely  used  by  the  leglsla- 
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tare,  aa  Interchangeable  wltb  each  other; 
for  a  careful  reconsideration  of  the  whole 
snbject  has  satisfied  ns  that  there  never  was 
In  this  state  any  legiriatlve  authority  to  sell 
in  fee  these  lands.  We  have  been  wholly  un- 
able to  find  such  legislatiye  authority.  The 
lands  were  directed  to  be  leased.  They  were 
leased,  at  an  early  date,  for  5  years;  later, 
as  when  the  lands  here  were  dealt  with,  for 
99  years.  The  loose  language  of  these  stat- 
utes seems  to  have  misled  counsel  on  both 
sides,  as  weU  as  ouiBclves.  Holding,  before, 
that  a  sale  under  the  act  of  1839  was  "not 
Impossible,"  we  dealt  with  a  case  wherein 
the  testimony  could  not  be  said  to  show  a 
lease  rather  than  a  sale;  and,  the  recitations 
In  the  deeds  in  fee  coming  In  aid  of  the  sup- 
posed possible  sale,  the  possession  seemed 
referaUe  as  well  to  such  sale  as  to  a  lease; 
and,  the  i»<oof— In  that  mistaken  view  of  a 
possible  right  to  sell  In  fee— not  establishing 
a  lease,  we  reversed  the  case.  But,  since 
iheee  never  was  power  to  sell  In  fee,  and 
since  all  were  charged  with  knowledge  of  that 
as  the  law,  and  since  a  lease  tx  99  years  was 
the  utmost  appellee's  vendors  could  have  le- 
gally got,  the  appellee  can  demand  no  more. 
The  complainant  tenders  a  lease  for  99 
years  from  December  26, 1833,  as  to  the  whole 
section,  with  an  admission  that  the  money 
for  the  lease  has  all  been  paid;  and  this  is 
the  full  extent  of  the  appellee's  rights,  in  any 
view.  The  statute  of  limitations,  whatever 
its  effect  In  favor  of  appellants  as  to  the 
lease,  did  not  run  against  the  reversion.  The 
learned  chancellor  has  correctly  settled  the 
rights  of  the  parties,  and  the  decree  is  af- 
firmed. 


HINSON  T.  FOR8DIOK. 
(SnprMne  Conrt  of  Mississippi.    April  3,  1899.) 
Faboi.  EnosNci  to  V.^bt  WBinaN  Ihbtbchbntb. 

1.  Testimony  of  a  tax  collector  and  his  deputy 
that  certain  land,  sold  for  taxes,  and  listed 
among  lands  sold  to  the  state,  was  put  on  such 
list  by  mistake,  is  not  an  impeachment,  bat 
an  explanation,  of  their  official  acts,  and  hence 
admissible. 

2.  Testimony  of  a  tax  collector  and  his  deputy 
that  land  was  sold  for  taxes,  and  a  deed  execut- 
ed on  a  certain  day,  and  that  the  date  inserted 
In  the  deed  was  a  mistake,  is  admissible. 

Appeal  from  chancery  court,  Tallahatchie 
county;   A.  H.  Longlno,  C!hanceUor. 

Suit  between  Arthur  Hinson  and  H.  J.  Fors- 
dick.  From  a  decree  against  him,  Hinson  ap- 
peals.   Reversed. 

Dinklnsft  Caldwell,  for  appellant  St.  John 
Waddell,  for  appellee. 

TEmKAL,J.  On  the  2d  day  of  March,  188S, 
the  N.  B.  %  of  N.  B.  %  of  section  13,  town- 
ship 23,  range  2  B.,  In  Tallahatchie  county, 
was  sold  by  W.  M.  Calhoun,  the  tax  collector 
of  said  county,  for  the  taxes  due  thereon. 
The  land  was  assessed  as  owner  unknown, 
bot  the  attorney  of  Forsdick,  In  his  brief, 
25  So.— 23 


states  that  It  was  the  property  of  Scott  King, 
and  admits  that  Scott  King  and  Arthur  Hin- 
son have  been  in  the  continuous  possession 
of  said  land  from  and  before  said  2d  day 
of  March,  1885,  to  the  trial  of  the  case.  The 
taxes  amounted  to  $2.21,  and  the  tax  collector 
executed  a  deed  of  the  land  to  Scott  King, 
dating  it  as  of  the  3d,  Instead  as  of  the  2d, 
day  of  March,  1885,  and  also  inserted  tills 
parcel  of  land  in  the  list  of  land  sold  by  him 
to  the  state.  The  certificate  of  the  list  of 
lands  sold  to  the  state  was  not  signed  by 
the  tax  collector,  and  there  was  no  evidence 
that  It  was  written  by  him,  or  under  his 
direction.  In  the  deposition  of  H.  H.  Dogan, 
the  office  deputy  of  Calhoun,  the  tax  collector, 
he  testifies  that  he  made  out  the  list  of  land 
sold  to  the  state,  and  that  the  Ust  of  land 
sold  to  the  state  was  an  error  or  mistake,  so 
far  as  it  contained  In  It  the  tract  of  land  In 
controversy,  and  that  In  fact  It  was  sold  and 
struck  oft  on  the  2d  day  of  March,  1885,  to 
Scott  King,  and  a  deed  to  him  for  it  was  made 
on  that  day,  and  tliat  the  deed  In  evidence 
was  by  mistake  or  oversight  dated  the  3d  day 
of  March,  1886.  But  at  the  instance  of  Fors- 
dick the  deposition  was  excluded.  The  evi- 
dence of  Tbc  Collector  Calhoun  to  the  same 
effect  was  offered  by  Hinson,  and  excluded 
by  the  court  at  the  Instance  of  Forsdick. 
From  a  decree  against  him,  Hinson  appeals. 
We  think  the  evidence  of  the  tax  collector 
and  of  his  deputy  was  not  in  Impeachment, 
but  in  explanation,  of  their  official  acts,  and 
was  clearly  admissible  for  that  purpose;  and, 
U  credited,  this  shows  a  good  title  in  Hinson 
to  the  land  sued  for.  The  decree  of  the  chan- 
cery court  Is  reversed,  and  the  case  is  re- 
manded for  a  new  hearing 


(Tt  Mlas.  708) 
JACKSON  V.  ALABAMA  &  V.  RT.  CO. 
(Supreme  Court  of  Mississippi.    April  3,  1899.) 
Cabbisbs  —  EraoTioN  of   Fassbhokb  — Qitbstion 

FOB  JUBT. 

Whether  a  railroad  company  is  liable  for 
ejecting  a  female  passenger,  who  cannot  pay 
fare,  on  a  dark,  rainy  night,  at  a  point  in  a 
swamp  several  miles  from  a  station  where  shel- 
ter could  be  obtained,  should  be  left  to  the  jury. 

Appeal  from  circuit  court.  Hinds  county; 
Rol>ert  Powell,  Judge. 

Action  by  Aurella  Jackson  against  the  Ala- 
bama &  Vlcksburg  Railway  Company.  From 
an  order  sustaining  defendant's  demurrer, 
plaintiff  appeals.    Reversed. 

Brame  &  Brame,  for  appellant  McWIllie 
&  Thompson,  for  appellee. 

WOODS,  C.  J.  Very  briefly  stated,  the  dec- 
laration filed  by  the  appellant  in  the  court  be- 
low alleges  tliat  she  l)oarded,  at  a  switch  oi 
flag  station  on  the  line  of  appellee's  railway, 
about  foin-  miles  west  of  the  town  of  Clinton 
(a  regular  station),  soon  after  nightfall  on  No- 
vember 20,  1898,  a  passenger  train,  as  a  pas- 
senger in  good  faith,  bound  for  Jackson;  bav- 
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lug,  aa  she  belleTed,  largely  more  money  tban 
was  requisite  to  pay  her  fare  on  the  train.  No 
ticket  was  purchased  before  boarding  the 
train,  as  there  was  no  station  house  or  ticket 
office  kept  by  the  railway  company  at  said  flag 
station  or  switch.  Soon  after  the  train  had 
polled  out  from  the  flag  station,  appellant  was 
approached  by  the  conductor,  and  requested  to 
pay  her  fare,  when  she  vainly  made  search 
for  the  money  which  she  had  upon  her  person 
when  she  started  to  board  the  train.  The 
conductor  was  Informed  by  her  that  she  had 
lost  her  money  in  getting  on  the  train,  or  had 
lost  it  In  the  car  after  entering.  Failing  to 
find  her  money,  she  was  immediately  ejected 
from  the  train,  at  a  point  about  one  mile  east 
of  the  said  flag  station,  and  about  three  miles 
west  of  Clinton.  The  night  was  dark,  cold, 
and  rainy,  and  the  place  of  her  ejection  was  In 
a  swamp,  with  water  oa  the  sides  of  the  trade, 
and  remote  from  any  habitation.  The  appel- 
lant earnestly  and  tearfully  besought  the  con- 
ductor not  to  eject  her,  but  In  vain.  She  made 
her  way  back  on  foot  to  the  flag  station,  chilled 
by  winds,  drenched  by  rains,  and  through  the 
darkness.  Reaching  the  flag  stBti<m,  she  found 
no  one  there,  and  no  place  of  shelter.  She 
then  continued  her  walk  to  her  father's  house, 
three  or  more  miles  away,  reaching  that  shel- 
ter about  midnight  As  the  result,  she  be- 
came sick  and  disabled,  and  has  not  yet  fully 
recovered.  Her  money  was  found  the  next 
morning  at  the  point  where  she  got  upon  the 
train  the  night  before,  and  where  she  had  in- 
advertently dr<^u)ed  it  In  her  effort  to  board 
the  car.  The  question  Is  not  whether  a  rail- 
way company  has  the  right  to  eject  one  from 
its  train  who  has  neither  a  ticket,  nor  the 
means  of  paying  fare.  That  is  universally 
conceded.  The  question  is  whether,  at  the 
time  and  place,  and  under  the  circumstances, 
the  right  of  ejection  in  this  instance  was  prop- 
erly exercised.  The  appellant  was  within 
three  miles  of  Clinton,  where  shelter  and  pro- 
tection could  have  been  had,  when  she  was 
put  off  the  train  in  a  swamp,  on  a  dark,  cold, 
and  rainy  night,  remote  from  any  known  habi- 
tation, and  exposed  to  the  discomfort  and  peril 
of  an  ejection  under  the  then  known  condi- 
tions surrounding  her.  The  demurrer  of  the 
railway  company  admits  all  the  material  al- 
legations of  the  declaration,  and  should  have 
been  overruled.  The  case  presented  by  api)el- 
lant's  declaration  demanded  an  answer,  and 
a  jury  should  have  passed  upon  the  evidence, 
under  proper  Instructions.  Revised  and  re- 
manded. 


TAIRBANKS  CO.  v.  BRII.BT  et  ux. 
(Supreme  Court  of  Mississippi.    April  8,  1899.) 
SiPAKAVi  Fbopibtt  of  Wivb  —  Impbovxmbnts— 

COlrTBl.GT  WHE  HUBBUTD. 

Where  a  contract  for  plumbing  on  the  sep- 
arate property  of  a  wife  is  made  with  the  hus- 
band, and  upon  his  credit,  without  the  written 
consent  of  the  wife,  as  required  by  Ann.  Code,  { 
2700,  her  property  cannot  be  held  liable. 


Appefd  from  circuit  court;  Pike  coonty;  W. 
V.  Oassedy,  Judge. 

Action  by  the  Fairbanks  Cbmpany  against 
Oeorge  O.  Brlley  and  wife.  Judgment  for 
defendants,  and  plaintiff  api>eal8.    Affirmed. 

J.  B.  Stemberger,  for  appellant.  J.  H. 
Price^  for  i^jpellees. 

TBRRAL,  J.  The  appellant,  the  assignee 
of  a  claim  for  certain  plumbing  work  done 
by  its  assignor,  W.  T.  Flood,  under  a  con- 
tract in  writing  made  with  Qeorge  O.  Brlley 
alone,  sued  George  O.  Brlley  on  said  contract, 
and  made  Mrs.  K.  C.  Brlley  a  party  to  said 
suit,  and  sought  therein  to  subject  to  the  pay- 
ment of  its  claim  not  only  the  flxtnres  at- 
tached to  the  building,  but  also  the  dwelling 
house  and  the  curtilage  thereof,  the  title  to 
which  is  In  Mrs.  Brlley.  The  court  having 
denied  the  relief  sought  as  to  Mrs.  Brlley, 
the  Fairbanks  Company  appeals. 

The  contract  for  the  plumbing  work  on 
the  homestead  of  Mrs.  Brlley  was  made  with 
the  husband  alone,  and  npon  his  credit,  with- 
out the  written  consent  of  Mrs.  Briley,  as 
required  by  section  2700,  Ann.  Code;  and  we 
see  no  reason  for  subjecting  the  property  of 
Mrs.  Brlley  to  the  payment  of  the  debt.  The 
plumber.  Flood,  in  the  making  of  his  con- 
tract fpr  the  vroik,  looked  alone  to  the  hus- 
band for  its  payment  He  carved  out  his  own 
security  for  it  and  he  cannot  now  enlarge 
his  rights  by  looking  to  Mrs.  Brlley,  who  did 
nothing  to  mislead  him  In  the  formation  of 
tiie  contract  and  his  aaslgnee  stands  In  no 
better  attitude  than  he  would  It  suit  had 
been  brought  by  him.    Affirmed. 


O'GWINN  et  al.  v.  WINNER  et  aL 
(Supreme  Conrt  of  Mississippi.    AprH  8,  1899.) 
AsaiOHKiKT  TOB  BsmriT  or  (JaaDiroBS— Collxo- 

TION  or  DSBTB. 

An  assignment  for  benefit  of  creditors  re- 
quired the  assignee  to  collect  notes  and  debts, 
and  compromise  them  on  such  terms  as  might 
seem  best  and  to  convert  all  the  property  into 
money  within  six  months.  HM  not  unreason- 
able, as  limititag  the  collection  of  debts  to  six 
months. 

Appeal  from  chancery  oonrt,  Clarke  county; 
N.  C.  Hill,  Chancellor. 

Bill  by  Winner  &  Meyer  and  others  against 
D.  O'QwInn  and  others.  There  was  a  decree 
for  complainants,  and  defendants  appeal.  Re- 
versed. 

W.  T.  Honstcm,  for  appellants.  Miller  A 
Baskln,  for  appellees. 

TERRAL,  J.  D.  O'Owlnn,  on  the  2d  day  of 
December,  1897,  made  an  assignment  of  all  his 
property,  consisting  of  real  estate,  tangible 
personal  property,  and  of  sundry  accounts, 
notes,  and  debts  due  him,  to  O.  Li.  Donald,  as 
assignee,  and  by  said  assignment  he  made  It 
the  duty  of  said  assignee  "to  collect  the  notes, 
accounts,  and  other  evidences  of  debt  hereby 
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assigned."  It  provided,  further,  "that,  U 
there  be  any  notes  and  accounts  or  debts  that 
cannot  be  collected  by  law  In  fuU.  said  as- 
signee may  compromise  said  claims  upon  such 
terms  as  may  seem  best;  that  he  should  dis- 
pose of  all  of  said  property  assigned  to  him  at 
public  or  private  sale,  for  cash,  as  he  may 
deem  best  and  most  expedient  for  the  benefl- 
daries;  that  all  of  said  property  assigned 
shall  be  converted  into  money  witliin  six 
months  from  this  date,  or  soona.  If  possible; 
that  the  assignee,  after  paying  the  expenses 
of  the  trust,  should  pay  the  assignor's  attor- 
ney $200,  and  should  pay  all  other  creditors 
pro  rata."  Winner  ft  Meyer  and  others,  cred- 
itors of  said  D.  O'Gwinn,  brought  this  bill 
against  said  assignor  and  the  assignee,  setting 
up  their  claims  as  such  creditors,  reciting  the 
statements  of  said  assignment,  cUUmIng  them 
to  be  a  fraud  upon  creditors,  and  asking  said 
assignment  to  Ix  set  aside,  and  complainants 
to  be  glvoi  a  first  lien  ai)on  said  assigned 
property,  and  a  decree  for  a  sale  thereof  tor 
the  payment  of  their  said  claims.  The  as- 
signor and  the  assignee  demurred  to  the  peti- 
tion, and  the  demurrer  was  overruled,  and  they 
appeal  tlterefrom. 

It  is  insisted  that  the  asalgnment  in  this 
case  falls  within  the  condemnation  of  the  doc- 
trine announced  in  Richardson  v.  Stapleton,  60 
Miss.  97,  because  it  is  said  that  the  assignee 
is  not  given  a  reasonable  time  within  which  to 
collect  the  debts  assigned  to  him,  and  that  for 
him  to  tcilovr  the  directions  of  the  deed  of  as- 
signment would  sacriflce  the  notes  and  ac- 
counts, especially  those  due  from  foreign  debt- 
ors. It  is  a  rule  of  law  to  give  such  a  con- 
struction to  a  written  instrument  as  may 
uphold  it,  If  such  effect  can  be  consistently  ac- 
complished; and,  taking  the  instrument  as  a 
whole,  we  do  not  regard  the  assignee  as  being 
required  to  sell  the  debts  unless  they  shall  be 
collected  within  six  months.  The  deed  of 
assignment  does  not  limit  the  assignee  to  six 
months  in  the  collection  of  the  debts,  but  un- 
der It  he  may  take  such  reasonable  time  as 
may  be  needed  for  that  purpose.  The  decree 
of  the  chancery  court  Is  reversed,  and  the  case 
is  dismissed,  at  the  costs  of  the  cross  petition- 


<T7  Mlaa.  7M> 

TAZOO  &  H.  y.  B.  CO.  et  al.  v.  ADAMS, 
State  Revenue  Agent. 

(Suiireme  Court  of  MlastssIppL    March  27, 
1899.) 

EmroBanmrT  or  Tax  Libhs  —  Fastixs  —  Statb 
Baiiaoas  CoMmssiOKCBS— CoKSTrrunoiTAi,  Law 
— I>ra  PBOOBSS  or  Law— Equal   Kiobtb— Coi.- 

Ir*""— "-  ATTAOK. 

1.  A  railroad  company  ownhig  a  mtijority  of 
the  stock  and  bmids  of  another  company,  and 
whose  agents  compose  the  majority  ot  the  lat- 
ter company's  directors,  is  a  proper  and  nec- 
essary party  in  a  suit  to  foreclos«  a  tax  lien 
created  under  Code  1882,  |  8746,  on  the  prop- 
erty of  the  latter. 

2.  Code  1882.  U  3875-3888,  and  Act  Feb.  7, 
18M  (Laws  18M,  pp.  28-31),  providing  for  the 


assessment  of  railroad  property  for  back  taxes 
by  railroad  commissioners  who  have  no  au- 
thority to  assess  other  kinds  of  property,  and 
from  whose  decision  there  is  no  proTision  for 
an  appeal,  are  not  repugnant  to  Const.  {  112, 
and  Const.  U.  8.  14th  Amend.,  prc^biting  the 
deprivation  of  property  without  due  process  of 
law,  and  guarantying  to  every  citizen  the  equal 
protection  of  the  laws,  though  other  taxpayers 
may  appeal  from  the  tribunal  fixing  thetr  tax- 
es, in  view  of  a  provision  of  said  section  112 
authorizing  a  spedal  mode  ot  valuation  and  as- 
sessment of  railroads. 

3.  A  decision  by  railroad  commissioners,  un- 
der Code  1892,  U  8875-^886,  and  Act  Feb.  7. 
1884  (Laws  189^  PPl  29-31),  assmsinK  railroad 
property  for  back  taxes,  cannot  be  collaterally 
assailed  except  for  fraud. 

Appeal  from  chancery  court,  Hinds  county; 
H.  O.  Conn,  CThancellor. 

Suit  by  Wirt  Adams,  state  revenue  agent, 
against  the  Tazoo  &  Mississippi  Valley  Rail- 
road 0>mpany  and  another.  Judgment  for 
plaintiff,  and  defendants  appeaL    Affirmed. 

This  Is  a  suit  in  equity  to  enforce  a  lien 
for  taxes  for  the  years  1886-1891,  inclusive, 
on  what  was  formerly  the  property  of  the 
Louisville,  New  Orleans  &  Texas  Railway 
Company,  in  the  hands  of  the  appellants,  the 
Tazoo  &  Mississippi  Valley  and  Illinois  Oui- 
tral  Railroad  Companies.  On  the  17th  of 
April,  1895,  the  appellee,  the  state  revenue 
agent.  Instituted  before  the  railroad  commis- 
sion of  Mississippi  a  proceeding  to  have  the 
railroad  property  which  was  the  property  of 
the  Louisville,  New  Orleans  &  Texas  Railway 
Company  assessed  for  taxation,  for  the  years 
1886, 1887, 1888, 1889, 1890,  and  1891,  as  prop- 
erty which  had  escaped  taxation  for  want  of 
an  assessment.  In  the  proceeding  aforesaid 
notice  was  served  upon  the  Yazoo  &  Mississippi 
Valley  Railroad  Company  as  the  successor  of 
the  LouisviUe,  New  Orleans  &  Texas  Railway 
Company,  and  also  upon  the  Illinois  Central 
Railroad  Ctompany.  That  proceeding  was  en- 
Joined  mainly  on  the  ground  that  the  railroad 
commission  had  no  authority  to  assess  taxes 
for  any  year  prior  to  the  year  1892,  in  which 
year  they  for  the  first  time  were  made  as- 
sessors of  railroad  and  other  taxes,  and  the 
statute  did  not  contemplate  any  assessments 
for  years  prior  to  that  date  by  them.  The 
injunction  was  dissolved,  and  the  railroad 
commission  proceeded  and  made  the  assess- 
ment in  accordance  with  the  demand  of  the 
revenue  agent,  and  from  their  order  making 
such  assessment  the  railroad  companies  took 
an  appeal  to  the  circuit  court  of  Hinds  county. 
Thereupon  the  revenue  agent  filed  his  bill  in 
chancery  setting  forth  the  assessment  made, 
and  praying  a  decree  for  the  amount  of  the 
taxes,  and  the  establishment  of  a  lien,  and  a 
sale  of  the  railroad  property  if  the  taxes  were 
not  paid  accordingly.  It  set  forth  the  con- 
solidation of  1892,  and  showed  how  It  waa 
that  the  Tazoo  &  Mississippi  Valley  Railroad 
Company  became  the  successor  of  the  Louis- 
ville, New  Orleans  &  Texas  Railway,  and  al- 
leged that  the  former  company  was  then  the 
bolder  of  the  property  sought  to  be  subjected. 
The  bill  made  the  Illinois  Central  Ralb:oad  - 
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Company  a  party  defendant,  as  well  as  the 
Ya2oo  &  MlBslsBippi  Valley  Company,  aver- 
ring their  Interest  in  the  property  songht  to 
be  subjected,  and  averring  that  the  Illinois 
Central  had  assumed  to  pay  the  taxes  assess- 
ed. To  this  bill  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company  Interposed  a  plea,  to 
the  effect  that  the  suit  was  prematurely 
brought,  inasmuch  as  there  was  an  appeal 
still  pending  and  undetermined  to  the  circuit 
court  from  the  order  of  assessment.  The  Il- 
linois Central  Company  demurred  to  the  bill, 
on  the  ground,  generally  stated,  that  the  same 
did  not  show  any  liability  on  the  Illinois  Cen- 
tral Railroad  Company,  or  any  reason  for 
making  the  same  a  party  defendant.  At  a 
later  date  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  filed  a  further  plea,  setting 
forth  the  fact  that  the  circuit  court  had  dis- 
missed the  said  appeal  on  the  ground  that 
the  same  was  not  authorized  by  law,  and 
tliat  the  said  court  had  no  jurisdiction  there- 
of. Wherefore  respondent  averred  that  the 
provisions  of  the  Code  of  1892,  from  section 
3875  to  section  3886,  and  the  act  of  1894,  In 
so  far  as  the  same  authorized  assessment  for 
back  taxes  to  be  made  against  the  railroads 
by  said  railroad  commission,  and  authorized 
suits  to  be  instituted  thereon  by  the  revenue 
agent,  were  unconstitutional  and  void.  And 
the  Illinois  Central  Railroad  Company  filed 
also  an  additional  demurrer,  raising  the  point 
that  the  act  of  1894  was  unconstitutional  and 
void,  because  the  same  violated  section  112 
and  section  14  of  the  constitution  of  the  state 
of  Missisalppi,  and  the  fourteenth  amendment 
to  the  constitution  of  the  United  States.  At 
the  special  February  term,  the  court  over- 
ruled these  demurrers,  and  held  these  pleas 
insufficient  in  law  and  equity,  and  ordered 
the  defendants  to  answer;  whereupon  the 
defendants,  each  for  itself,  appeal. 

Mayes  &  Harris,  for  appellants.  J.  A.  P. 
Campbell  and  Oritz,  Beckett  &  KImbrough, 
for  appellee. 

WHITFIELD,  J.  The  bill  charges  that  the 
Illinois  Central  Railroad  Company  is  the  own- 
er of  the  majority  of  the  stock  and  bonds  of 
the  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany, and  has  also  a  majority  of  Its  directors. 
Practically  and  substantially,  therefore,  the 
Illinois  Central  Railroad  Company  has  an  ac- 
tual controlling  interest  in  the  Yazoo  &  Mis- 
sissippi Valley  Railroad  Company,  and,  to  all 
Intents  and  purposes,  is  In  possession  of  its 
property.  That  Is  the  real  situation;  and  it 
Is,  through  all  forms,  to  the  substance  that 
courts  look.  Besides,  it  sufficiently  appears 
that  the  Illinois  Central  Railroad  is  a  large 
bondholder  of  the  Yazoo  &  Mississippi  Valley 
Railroad  Company,  and  so  entitled  to  redeem. 
Keokuk  &  W.  R.  Co.  v.  Scotland  Co.,  152  U.  8. 
826,  14  Sup.  Ct  605.  If,  in  truth,  the  Rllnols 
Central  Railroad  Company  had  no  interest, 
what  was  easier  than  to  file  a  disclaimer? 
On  the  contrary,  the  exhibit  to  the  bill  shows 


that  the  Illinois  Cmtral  Railroad  Company 
Joined  with  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  In  filing  a  bill  against  the 
appellee  seeking  to  enjoin  him  from  making 
the  very  assessment  here  Involved,  asserting, 
in  that  injunction  litigation,  a  real  and  vital 
Interest;  and  yet,  when  the  assessment  is 
made,  and  the  effort  is  being  made  by  the 
revenue  agent  to  enforce  it,  this  same  party, 
the  Illinois  Central  Railroad  Company,  de- 
murs, and  says  it  is  Improperly  Joined  as  a 
party.  It  is  not  sought  to  obtain  a  personal 
decree  against  the  Illinois  Central  Railroad 
Company.  The  theory  of  the  bill  is  to  en- 
torce,  in  r^n,  against  the  property  charged 
with  the  taxes,  the  amount  of  the  taxes;  to 
effectuate  against,  and  out  of,  the  property 
itself,  on  which  the  paramount  tax  lien  is 
charged,  that  tax  lien,  and  to  have  a  decree 
subjecting  the  property  to  the  payment  of 
the  taxes.  Code  18BZ,  t  3746;  Code  1880,  | 
470.  And  the  IlUnois  Central  Railroad  Com- 
pany does  have,  as  the  party  practically  and 
substantially  controlling  this  property,  and 
practically  and  substantially  In  possession  of 
it,  a  real  Interest  In  this  controversy,  and  is, 
we  think,  a  proper  and  a  necessary  party. 

The  only  really  serious  contention  of  the 
appellants  is  the  one  presented  by  the  addi- 
tional demurrer  ot  the  Illinois  Central  Rail- 
road Company,  and  the  second  plea  of  the 
Yazoo  &  Mississippi  Valley  Railroad  Compa- 
ny, the  substance  of  which  Is  that  one  tri- 
bunal is  provided  by  law  for  the  assessment 
of  railroad  property  and  a  different  tribunal 
for  the  assessment  <^  other  pix^erty;  and 
also  that,  if  this  be  allowable,  then  the  act 
of  February  7,  18»4  (Laws  1894,  pp.  2&-81), 
violates  the  constitution  (section  112),  In  grant- 
ing an  appeal  to  one  class  of  taxpayers  from 
the  tribunal  assessing  the  taxes  of  those  in 
tliat  class,  and  denying  an  appeal  to  another 
class  of  taxpayers  (railroad  companies)  from 
the  Judgment  of  the  tribunal  assessing  the 
taxes  of  those  In  that  class.  The  Insistence 
Ifl  that.  In  these  two  respects,  sections  3875 
to  3886,  hiclusive,  of  the  Code  of  1892,  as 
also  the  said  act  of  February  7,  1894,  are  vio- 
lative of  the  constitution  of  this  state  (section 
112),  and  of  the  constitution  ot  the  United 
States,— that  is  to  say,  of  the  fourteenth 
amendment  thereto  and  the  first  section  of 
the  said  fourteenth  amendment,— in  tbla,  to 
wit,  in  denying  to  the  appdlants  "due  pri>- 
cess  of  law"  and  "the  equal  protection  of  the 
laws."  The  former  decision  in  this  case 
(Railroad  Co.  v.  Adama,  73  Miss.  648,  19 
South.  01)  really  disposed  of  these  conten- 
tions; for  It  would  have  been  an  idle  per- 
formance to  have  rendered  the  Judgment 
which  was  rendered,  had  this  court  deemed 
these  acts  violative  of  elth^  the  state  or  the 
federal  constitution.  But,  adde  from  this 
consideration,  it  is  clear  tiiere  is  nothing  in 
the  contentions.  The  constitution  (section 
112)  expressly  provides:  "But  the  legislature 
may  provide  for  a  special  mode  of  valuation 
and  assessment  of  railroads,  and  railroad  and 
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other  corporate  property,  or  for  particular  | 
epedes  of  property  belonging  to  persooB,  cor- 
lltoratlons,  or  aasoclatlonB  not  situated  wholly 
In  one  county."  Acting  In  pursuance  of  this 
constitutional  authorization,  sections  3875- 
3886,  and  the  said  act  of  February  7,  1884, 
were  passed.  The  purpose  Is  plain.  The 
scheme  was  to  take  railroad  property,  be- 
cause of  Its  peculiar  nature,  and  the  Inherent 
difficulties  attending  a  just  and  wise  adjust- 
ment of  taxes  on  that  class  of  property,  out 
of  the  hands  of  subordinate  county  officials, 
and  put  it  Into  the  bands  of  a  board  of  special 
state  assessors  of  railroad  property  for  taxa- 
tion; to  segregate^  for  the  purposes  of  taxa- 
tion, all  property  of  that  class,— all  railroad 
property,— and  put  It  In  a  class  by  Itself.  All 
railroad  property  Is  dealt  with  alike.  There 
Is  no  discrimination  between  railroads.  Whoi 
the  property  of  railroads  la  assessed,  ample 
notice  Is  actually  given  them,  besides  the  no* 
tice  the  law  gives  them  in  fixing  the  time 
when  the  state  railroad  assessors  shall  ineet 
to  impose  the  taxes  and  hear  objections. 
They  have  a  full  hearing,  upon  a  full  notice, 
on  both  law  and  facts,  as  to  the  imposition  of 
taxes  on  them.  In  this  case  they  were  duly 
served  with  notice.  They  appeared;  inters 
imsed  their  objections;  the  fullest  proof  was 
introduced,  as  shown  by  tbe  record;  and  their 
ccHnpIaint  now,  on  this  second  appeal,  at  this 
late  stage  in  this  litigation,  wherein  the  state 
Is  seeking  to  recover  her  taxes,- the  Ufeblood 
of  her  existence,- Is  that  the  appdiants  now 
think  these  acts  unconstitutional. 

It  has  been  too  long  and  too  thoroughly 
settied,  to  now  admit  of  discussion,  that  it  is 
not  rally  competent,  but  necessary.  In  any 
Justiy-framed  system  of  taxation,  to  provide 
for  different  modes  of  taxation  of  property, 
according  to  the  difFerent  naturo  of  the  prop- 
erty, so  long  as  all  inroperty  of  the  same  na- 
ture and  class  Is  dealt  with  alike.  It  is  noth- 
ing more  than  a  classification  of  property  ac- 
cording to  its  natnre  and  uses,  and  dealing 
with  it,  as  to  Its  revenue-bearing  duties,  ac- 
COTidingly  as  all  property  of  that  dass  Is  dealt 
with.  UnifOTmlty  and  equality  of  taxation— 
as  to  the  mere  mode  of  imposing  taxes— oro 
not  violated  by  putting  all  railroad  property, 
on  account  of  its  nature  and  uses,  and  the 
diflBcultiea  attending  its  proper  assessment 
for  taxation.  In  one  class,  and  assessing  it  ac- 
cording to  a  special  mode  provided  therefor 
by  the  legislature,  so  long  as  all  railroads  are 
dealt  with  alike,  and  there  Is,  consequentiy, 
no  discrimination  between  those  in  that  class. 
Tbls  is  too  plain  to  need  the  citation  of  an- 
tborities.  They  are  overwhdmlng.  All 
along.  It  must  be  remembered  that  this  is  not 
an  effort  to  assess  current  taxes,  but  bock 
taxes.  It  Is  a  case  where  the  railroads  have 
escaped  taxation.  Acts  1888,  p.  49,  {  1;  Acts 
1890,  pp.  12,  IS,  {  B;  Acts  1894,  pp.  29-31,  {{ 
2—4.  Nor  does  the  fact  that  no  api)eal  Is 
gtyen  from  the  action  of  the  state  railroad  as- 
aeaflOTB  to  the  railroad  companies  violate 
either  the  state  or  the  federal  constitution. 


It  must  be  borne  in  mind  tliat  tlie  appel- 
lants allowed  the  six  months,  within  which 
the  remedy  by  certiorari  for  the  correction 
of  errors  of  law  was  open  to  them,  to  expire 
without  availing  themselves  thereof.  Code 
1892,  n  89,  90.  They  had  their  full  hearing, 
as  shown  on  both  the  law  and  the  facts.  Nor 
did  they,  when  tbe  circuit  coiert  dismissed  the 
appeal  taken  from  the  action  of  tbe  state  rail- 
road assessora  on  the  ground  of  want  of 
Jurisdiction,  because  the  law  did  not  author^ 
Ize  such  an  appeal,  prosecute  on  appeal  from 
that  judgmoit  of  the  clrcolt  court  to  this 
court  But  the  effort,  now  here  being  made, 
is  to  assaU  collaterally  the  finding  of  the 
state  railroad  assessors.  This  Is  dlrectiy  In 
the  face  of  the  holding  of  this  court,  on  the 
former  appeal  In  this  same  case,  where  the 
court  said,  speaking  through  Chief  Justice 
Cooper  (73  Miss.  662, 19  South.  93):  "By  pro- 
viding for  notice  to  the  owner,  and  thus  af- 
fording him  the  opportunity  of  interposing  his 
objections  to  his  assessment  of  the  property, 
the  determination  of  all  questions  of  fact  nec- 
essarily Involved  In  tbe  Inquiry  Is  submitted 
by  law  to  tbe  tribunal  having  jurisdiction  in 
the  premises."  That  tribunal  was  this  board 
of  state  railroad  assessors.  That  board  had 
jurisdiction  of  the  parties  and  of  the  subject- 
matter,  made  the  fullest  Investigation  of  the 
whole  matter,  and  their  finding  cannot  be 
thus  collaterally  attacked.  Tbe  decisions  of 
the  supreme  court  of  the  United  States  are 
absolutely  conclusive  of  this.  In  Adams  Exp. 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  229,  17 
Sup.  Ct.  312,  that  court  says:  "Whenever  a 
question  of  fact  Is  submitted  to  the  determina- 
tion of  a  special  tribunal,  its  decision  creates 
something  more  than  a  presumption  of  fact, 
and,  if  such  determination  comes  Into  Inquiry 
before  the  courts.  It  cannot  be  overthrown  by 
evidence  going  only  to  show  that  the  fact 
was  otherwise  than  so  found  or  determined." 
See,  to  the  same  effect.  Hallway  Co.  v.  Backus. 
133  Ind.  641,  33  N.  E.  430,  tbe  court  saying: 
"The  state  board  having  fixed  the  valuation 
and  assessed  the  property,  their  action  in  this 
behalf  Is  final,  and  cannot  be  avoided  or  set 
aside,  except  for  fraud  on  the  part  of  the 
state  board  of  toz  commissioners  which  would 
render  the  assessment  void."  And  see,  to  the 
same  effect.  Water  Co.  v.  Clark,  94  Ky.  47, 
21  S.  W.  246;  Stanley  v.  Supervisors,  121  U. 
8.  535,  560,  7  Sup.  Ot  1234;  WUllams  v. 
Supervisors,  122  U.  S.  154,  7  Sup.  Ct  1244; 
Wlncma  &  St  P.  Land  Co.  v.  iWnnesoto, 
169  n  S.  534,  16  Sup.  Ct.  83;  Irrigation  Dist 
v.  Bradley,  164  U.  S.  167,  17  Sup.  Ct  66; 
Throop,  Pub.  Off.  {  641;  Oooley,  Tax'n,  p. 
749,  note  2;  Desty,  Tax'n,  p.  625,  and  note 
2;  Burroughs,  Tax'n,  p.  238,  S  102;  25  Am. 
&  Eng.  Enc.  Law,  p.  236;  Palmer  t.  McMahon, 
133  tr.  S.  665, 10  Sup.  Ct.  324.  And  so  the  de- 
cisions of  tbe  same  learned  court  are  decisive 
against  appellants,  that,  having  had  provision 
made  for  notice,  and  one  full  hearing,  the  de- 
nial of  the  right  of  appeal  to  all  railroads - 
all  in  the  same  class— is  no  denial  of  due  pro- 
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eeaa  of  law,  or  of  the  equal  i>R>tectloii  of  the 
laws.  Speaking  to  this  very  point.  In  Rail- 
way Co.  V.  Backus,  154  U.  S.  427,  14  Sup.  Ct. 
1117,  Mr.  Justice  Brewer  says:  "Equally  fal- 
lacious la  the  contention  that,  because  to  the 
ordinary  taxpayer  there  Is  allowed,  not  mere- 
ly one  hearing  before  the  county  officials,  but 
also  a  right  of  appeal,  with  a  second  hearing 
before  the  state  board,  while  only  the  one 
hearing  before  the  latter  board  is  given  to  rail- 
road companies  In  respect  to  their  property, 
therefore  the  latter  are  denied  the  equal  pro- 
tection of  the  laws.  If  a  single  hearing  Is  not 
due  process,  doubling  It  will  not  make  It  so; 
and  the  power  of  a  state  to  make  classifica- 
tions In  Judicial  or  administrative  proceedings 
carries  with  It  the  right  to  make  such  a  classl- 
flcatlon  as  will  give  to  parties  belonging  to 
one  class  two  hearings  before  their  rights  are 
finally  determined,  and  to  parties  belonging  to 
a  dUferent  class  only  one  hearing.  •  •  • 
Did  It  ever  enter  Into  the  thought  of  any  one 
that  such  dasslflcatlon  carried  with  it  any  de- 
nial of  due  process  of  law?"  And  to  Identical- 
ly the  same  effect  are  Irrigation  Dlst.  v.  Brad- 
ley, 164  n.  &  168,  168, 17  Sup.  Ct  56;  Adams 
Exp.  Oa  V.  Ohio  State  Auditor,  165  U.  8.  228, 
17  Sup.  Ct  312;  Winona  &  St  P.  liSnd  Co.  v. 
Minnesota,  158  U.  S.  634,  686,  16  Sup.  Ct  83. 
Whether  the  "ordinary  taxpayer"  Is  given  an 
appeal  Is  no  concern  of  the  railroads,  so  long 
as  there  Is  a  Just  and  legal  classi&catl(»  of 
railroad  property,  and  a  dealing  with  all  In 
that  class  on  exactly  the  same  terms;  some 
sufficient  notice  and  hearing  being  afforded 
all  railroads.  The  acts  In  question  do  not 
therefwre,  violate  the  state  or  the  federal  con- 
stitution In  denying  to  railroad  companies  an 
appeal  from  the  action  of  the  state  railroad 
assessors. 

It  Is  further  to  be  said  that  the  action  of 
that  board  was  In  conformity  with  the  deci- 
sion of  this  court  rendered  June  20,  1888 
(Na  8,628  In  this  court),  24  South.  317,  and 
was,  for  this  additional  reason,  correct  That 
action,  except  for  fraud,  cannot  now  be  as- 
sailed, but  Is  binding  and  conclusive  on  the 
appeUantSL    Affirmed. 


(76  Miss.  616) 

BOARD  OF  LEVEE  COM'RS  FOR  TAZOO- 
MISSISSIPPI  DELTA  v.  BROOKS  et  al. 
(Supreme  Court  of  Mississippi.    March  27, 
1889.) 
Emutsnt  Dohuk— Jubisdiottox. 
Want  ot  jurisdiction  in  the  circuit  court  of 
proceedings  under  the  statute  regulating  the  ex- 
ercise of  the  power  of  eminent  domain  is  not 
cured  by  Const,  i  147,  declaring  that  no  judg- 
ment or  decree  in  any  circuit  court  shall  be 
reversed  or  annulled  for  want  of  jurisdiction 
arising  "from  any  error  or  mistake  as  to  wheth- 
er the  cause  In  which  it  was  rendered  was  of 
equity  or  conmum-law  jurisdiction." 

Appeal  from  circuit  court  Coahoma  coun- 
ty; F.  A.  Montgomery,  Judge. 

The  board  of  levee  commissioners  for  the 
Tai^o-Mlsslssippl  Delta,  claiming  the  right  of 


eminent  domain,  by  Its  chief  engineer,  on  the 
Sd  day  of  July,  1886,  filed  its  petition  ad- 
dressed to  the  clerk  of  the  circuit  court  of 
Coahoma  county  for  the  purpose  of  condemn- 
ing for  levee  purposes  certain  lands  therein 
described,  aggregating  146.68  acres,  belong- 
ing to  the  appellees,  requiring  that  process 
Issue  to  the  sheriff  of  said  county  for  sum- 
moning Walter  Clark,  G.  B.  Danforth,  and 
Henry  Wall  to  view  said  lands,  and  assess 
the  value  thereof.  In  conformity  with  the  act 
of  the  legislature  of  February  7,  1884.  On 
July  17,  1886,  said  Wall,  Danforth,  and  Clark 
appraised  said  land  at  $3,125.78.  On  the 
27th  of  July,  1886,  Brooks,  Neely,  and  others, 
the  persons  owning  the  land  sought  to  be  con- 
demned, appealed  from  said  appraisement 
and  ffied  their  declaration,  or  statement  of 
law  and  fact  In  said  drcnlt  court  An  issue 
being  made  up,  the  board  of  levee  commis- 
sioners moved  to  dismiss  the  proceeding  be- 
cause the  circuit  court  had  no  Jurisdiction  at 
it  The  motion  was  overruled,  and  the  board 
appealed.    Reversed. 

Cooper  &  Waddell,  for  appellant  D.  A. 
Scott  and  J.  A.  P.  Campbell,  for  appellees. 

TERRAL,  J.  This  is  a  proceeding  under 
the  statute  regulating  the  exercise  of  the  pow- 
er of  eminent  domain,  commenced  in  the  cir- 
cuit court  of  Coahoma  county  on  the  3d  day 
of  July,  1886,  when  said  court  had  no  Juris- 
diction of  such  proceeding,  and  which  want 
of  Jurisdiction  rendered  the  action  of  the 
court  utterly  null  and  void,  and  nothing  can 
relieve  It  of  this  hopeless  infirmity  except  it 
be  section  147  of  the  state  constitution,  which 
is  Invoked  for  that  purpose.  The  constitu- 
tion provides:  "Sec.  147.  No  Judgment  or  de- 
cree In  any  chancery  or  circuit  court  render- 
ed in  a  civil  cause,  shall  be  reversed  or  an- 
nulled on  the  ground  of  want  of  Jurisdiction 
to  render  said  Judgment  or  decree,  from  any 
error  or  mistake  as  to  whether  the  cause  In 
which  it  was  rendered  was  of  equity  or  com- 
mon law  Jurisdiction;  but  if  the  supreme 
court  shall  find  error  in  the  proceedings  other 
than  as  to  Jurisdiction,  and  It  shall  be  neces- 
sary to  remand  the  case,  the  supreme  court 
may  remand  it  to  that  court  which,  in  Its 
opinion,  can  tiest  determine  the  controversy." 
The  constitution  does  not  help  the  proceed- 
ing. The  cause  is  not  one  of  equity  or  of 
common-law  Jurisdiction.  By  the  common 
law  the  circuit  court  had  no  Jurisdiction  of 
eminent  domain  proceedings,  nor  did  the 
dwncery  court  by  its  institution  In  this  state, 
have  such  Jurisdiction;  and  the  proceedings 
were  entirely  void  because  not  In  conformity 
with  the  power  conferred.  Railroad  Co.  r. 
Drake,  60  Miss.  626;  Mills,  Bm.  Dom.  {  84; 
Commissioners  v.  Allen,  60  Miss.  93;  Brown 
V.  Beatty,  34  Miss.  227.  If  by  mistake  of  the 
chancellor  one  of  our  chancery  courts  should 
entertain  a  suit  of  unlawful  entry  and  detain- 
er, which  Is  not  a  common-law  suit  but  per- 
tains to  a  special  court  composed  at  least  ot 
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two  JnatlceB  of  the  peace,  and  from  Its  de- 
cree an  appeal  should  be  taken  here,  could 
we  entertain  jurisdiction  of  It?  We  think 
not.  Or  should  a  chancery  court,  by  mistake 
of  the  learned  chancellor,  entertain  a  suit  for 
debt  on  open  account  for  leas  than  $200, 
which  pertains  alone  to  the  Jurisdiction  of  the 
Justice  of  the  peace  of  the  proper  district, 
and  Its  decree  Is  complained  of  in  this  court, 
could  we  iQ)hold  such  action?  Certainly  not 
It  has  been  held  that,  if  the  circuit  court  ad- 
judicates an  action  of  debt  there  brought  for 
less  than  |200,  an  appeal  here  gives  this 
court  no  Jurisdiction.  For  reasons  equally 
cogent  an  appeal  from  a  decree  of  the  cban- 
007  court  in  a  similar  action  of  debt  for  lest 
than  9200  could  not  be  validated  by  Judgment 
here.  Stephen  t.  BMseman,  64  Miss.  636;  Fenn 
T.  Harrhigton,  Id.  733;  Griffin  v.  McDanlel, 
83  Miss.  121;  Delmas  v.  Morrison,  61  Miss. 
814;  Andrews  t.  Wallace,  72  Miss.  291,  16 
South.  204.  Should  a  chancellor  emulous  of 
larger  power  try  in  bis  court  an  ordinary  ac- 
tion of  ejectment,  the  decree  of  the  court 
therrin,  if  right  upon  the  principles  applied 
to  the  case,  would,  perhaps,  be  valid  under 
section  147  of  the  constitution;  or  if  a  circuit 
Judge  should  adjudicate  a  specific  perform- 
ance of  contract  for  the  sale  of  land,  his  ac- 
tion. If  conformable  to  equitable  principles  on 
that  subject,  possibly  could  not  be  assailed 
here  for  want  of  Jurisdiction;  but  the  action 
of  said  tribunals  in  such  cases  would  be  valid, 
because  the  causes  pertained,  by  the  consti- 
tution of  said  courts,  to  the  one  or  the  other 
of  them.  But  one  of  these  courts  may  not 
usurp  the  statutory  power  of  the  other,  and 
have  claimed  for  such  usurpation  the  curative 
effect  of  section  147,  because  they  are  not 
covered  by  the  letter  or  by  the  spirit  of  said 
section.  Those  instances  do  not  OMitaln  mis- 
takes as  to  whether  the  cause  is  of  equity  or 
of  common-law  Jurisdiction,  so  as  to  be  cured 
toy  section  147  of  the  constitution.  They  are 
not  causes  of  equity  Jurisdiction  or  of  com- 
mon-law Jurisdiction  pertaining  to  the  circuit 
court,  and  the  attempted  proceedings  In  those 
courts,  being  in  a  matter  over  which  that  In^ 
dividual  court  had  no  Jurisdiction  whatever, 
cannot  be  upheld  under  section  147.  They 
are  not  mistakes,  but  are  usurpations,  and 
cannot  be  supported.  It  Is  a  rule  often  an- 
nounced by  this  court  that  every  special  stat- 
ntory  authority  must  be  strictly  pursued,  and, 
U  not  so  pursued,  the  action  taken  is  null 
and  void.  60  Miss.  93;  Id.  626;  Mills.  Em. 
Xtom.  S  84;  10  Am.  ft  Eng.  Enc.  Law  (2d  Ed.) 
10B4;  Brown  v.  Beatty,  34  Miss.  227. 
Beversed  and  dismissed. 


(ru  Ala.  m.) 

HILLSAPS  rt  al.  v.  SHOTWELL  et  al. 
(Snpreme  Conrt  of  Mississippi.    April  3,  1S99.) 

IJlflTATIOSS— ESTOFPBI.— SpBCITIO    PeBFOBMASOS 

— Vbkdob  asd  Pcbohasbb— Tbubt. 
1.  Under  a  devise  of  an  undivided  interest 
In   lands  tat  tmst  for  the  distributee  until  he 


has  become  a  temperate  and  prudent  man,  and 
remained  such  for  five  years,  whereupon  the 
lands  shall  vest  in  him  in  fee,  limltanonB  do 
not  run  acrainst  his  right  to  have  the  lands 
partitioned,  and  to  recover  his  share,  until  h* 
has  for  five  consecutive  years  remained  tem- 
perate, since  his  interest  does  not  vest  until 
then. 

2.  Lands  were  devised  in  trust  for  a  drunk- 
ard until  his  reformation,  when  they  were  to 
go  to  him  in  fee.  Prior  to  his  reformation,  he 
agreed  with  one  of  the  trustees  to  convey  the 
same  to  said  trustee,  as  soon  as  the  title  vested 
in  him,  for  certain  lands  conveyed  to  him  by  the 
trustee.  Held,  that  the  trustee  was  not,  on  the 
reformation  of  the  cestui  que  trust,  entitled  to 
a  8i>ecifie  performance  of  the  agreement,  since 
it  was  made  in  violation  of  the  trust. 

3.  Equity  will  refuse,  as  being  inequitable, 
specific  performance  of  an  agreement  to  con- 
vey an  undivided  one-fourth  of  8,000  acres  of 
land  in  exchange  for  an  undivided  three-fourths 
of  200  acres,  where  it  does  not  appear  that 
they  are  of  equal  value. 

4.  A  will  devised  lands  in  tmst  for  a  drunk* 
ard  until  his  reformation,  when  they  were  to 
vest  in  him  in  tee.  Before  his  reformation,  he 
agreed  with  one  of  the  trustees  to  convey  the 
lands  to  the  latter  when  vested  with  the  legal 
title.  In  consideration  of  a  conveyance  of  an- 
other tract  to  him  by  the  trustee.  The  trustee 
conveyed  snch  tract  to  the  drunlcard,  who  went 
into  possession,  and  then  the  two  trustees  con- 
veyed the  tmst  estate  to  the  son  of  one  of 
them,  to  defeat  creditors,  and  to  devest  the  ti- 
tle of  children  of  the  cestui  que  trust,  who^ 
under  the  devise,  were  to  take  if  their  father 
never  reformed.  After  the  death  of  the  trus- 
tees' grantee,  the  cestui  que  trust  assisted  in 
compromising  a  contest  of  his  will,  bat  his 
heirs  claimed  nothing  under  the  deed  to  liim, 
and  the  lands  conveyed  by  it  were  not  involved 
in  the  will  contest.  Edd,  that  on  reforma- 
tion the  cestui  que  trust  was  not  estopped 
from  claiming  the  lands  devised  to  him  by  the 
will,  as  against  claimants  under  the  deed  from 
the  trustees  having  notice. 

Appeal  from  chancery  court,  Coahoma  coun- 
ty; A.  U.  Longino,  Chancellor. 

Suit  by  Reuben  Shotw^  and  another 
against  R.  W.  Millsaps  and  another.  There 
was  a  decree  for  complainants,  and  defend- 
ants appeaL    Reversed. 

Brame  &  Brame  and  Alexander  &  Alexan- 
der, for  appellants.  J.  W.  Cutrer  and  W.  B. 
ECarper,  for  appellees. 


WHITFIELD,  J.  All  the  parties  to  this 
record  claim  from  the  same  common  source,— 
Robert  Shotwell;  and  the  appellants  hold 
derivatively  from  Bourbon  Shotwell,  Sr.,  the 
son  of  Robert,  and  the  half-brother  of  Reu- 
ben Shotwell.  There  are  no  creditors'  rights 
of  any  sort  here  involved.  The  contest  Is 
sharply  between  Reuben  Shotwell  and  those 
claiming  under  him,  and  Bourbon  Shotwell, 
Sr.,  and  those  claiming  under  him,  as  to  the 
effect,  upon  the  property  involved,  of  the  pro- 
visions, for  Reuben's  benefit,  In  the  will  of 
Robert  Shotwell.  That  will  was  made  in 
July,  1866,  and  duly  probated  and  recorded, 
and  all  the  parties  to  this  litigation  are  char- 
ged with  a  knowledge,  by  that  record,  of  its 
contents,  and  are  to  be  dealt  with  as  so 
knowing  said  contents.  By  that  will,  Bour- 
bon Shotwell,  Sr.,  and  A.  L.  Shotwell  were  in- 
vested, as  trustees,  with  the  legal  title  to  a 
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one-fourth  undivided  Interest  In  this  property, 
charged  with  the  duty  of  furnishing  Beuben, 
and  bis  family,  should  he  have  any,  a  sup- 
port "For  no  other  purpose  whatever"  were 
they  to  use  the  Income  of  that  fourth.  Reu- 
ben was  not  then  known  to  be  alive.  He  had 
been,  and  up  to  about  March  10,  1891,  con- 
tinued to  be,  a  common  drunkard,  "unfit  for 
the  care  of  property."  By  reason  of  this  char- 
acter, his  father  was  unwilling  to  invest  him 
at  all  with  the  legal  title  to  any  part  of  the 
estate,  and  provided  that  if  he  never,  for  five 
continuous  years,  "became  a  temperate  and 
prudent  man,  thus  showing  himself  to  be 
trustworthy,"  at  his  death  this  one-fourth  in- 
terest should  "descend  to  and  be  Inherited  by 
his  children  equally,"  but.  If  he  should  so 
reform,  then  and  thereupon  "he  should  have 
his  property  delivered  to  him  unconditionally, 
to  hold  bi  his  own  proper  right"  The  trus- 
tees, Bourbon  Shotwell,  Sr.,  and  A.  L.  Shot- 
well,  accepted  this  trust,  and  entered  upon 
the  discharge  of  Its  duties.  It  does  not  ap- 
pear, however,  that  they  managed  Reuben's 
one-fo\irth  Interest  for  him,  or  supported  him 
or  bis  family  from  the  Income  of  that  one- 
fourth  interest  as  was  by  the  will  required, 
during  the  time  tn  which  Beuben  remained  a 
drunkard,  and  "unfit  for  the  care  of  proper- 
ty." About  May,  1878,  Bourbon,  Sr.,  got  Beu- 
ben to  sign  an  agreement  to  the  effect  that 
"when  Beuben  Shotwell's  part  of  the  prop- 
erty should  be  set  aside  to  him  In  his  own 
right  by  the  proper  authorities,  so  that  the 
said  property  should  vest  in  him  absolutely," 
said  Bourbon  Shotwell,  Sr.,  should  convey  to 
Reuben  bis  three-fourths  interest  in  about 
200  acres  of  land.  In  consideration  that  Ren- 
ben  should  convey  to  him  his  one-fourth  in- 
terest In  all  the  property  devised  by  Robert 
Shotwell  to  the  said  Reuben  and  Bourbon. 
And  Bourbon  Shotwell  executed,  shortly  aft- 
er that  date,  such  a  deed,  but  Reuben  refused 
to  execute  any  deed,  and  informed  Bourbon, 
by  letter,  that  he  stood  upon  his  rights  imder 
his  father's  wilL  Beuben  remained  In  pos- 
session of  the  200  acres,  and  made  therefrom 
his  own  support  and  in  this  bill  brings  the 
200  Into  hotchpot  and  prays  partition  of  them 
with  the  other  lands.  Subsequently  Bourbon 
Shotwell,  Sr.,  got  his  co-trustee,  A.  L.  Shot- 
well,  to  Join  him  in  executing  a  deed  to  Wal- 
ter O.  Shotwell,  his  son,  to  the  property  here 
involved,  except  the  said  200  acres,  which 
deed  Walter  never  recorded.  Subsequently, 
and  on  said  Bourbon  Shotwell's  death,  all 
this  property  was  partitioned  between  the 
heirs  of  said  Bourbon  Shotwell  as  If  it  had 
descended  to  them,  utterly  ignoring  the  deed 
to  Walter.  Subsequently  Walter,  cm  his  deatli, 
devised  his  part  of  this  property,  received 
under  this  partition,  to  his  sister,  Mrs.  Ellen 
Oreen,  charged  with  certain  legacies  and  an- 
nuities. A  contest  of  this  will  was  had,  and 
compromised;  what  part  Reuben  had,  by  his 
advice.  In  contributing  to  the  compromise, 
being  differently  stated  by  different  wit- 
nesses, but  this  all  occurring  before  Reuben's 


reformation.  About  March  10,  1806,  Reuben 
completed  his  five-years  period  of  probatUm, 
having  for  five  years  prior  thereto  remained 
"uniformly  a  prudent  and  temperate  tnan, 
and  thus  shown  himself  to  be  trustworthy." 
The  biU  in  this  case  was  filed  In  May,  1886, 
by  Beuben  and  his  wife,  to  whom  he  had 
conveyed  one-half  bis  Interest,  seeking  parti- 
tion, etc.,  of  all  the  lands  named.  We  do  not 
propose  to  fill  in  this  skeleton  outlhie  of  the 
case  with  a  detailed  statement  of  the  multi- 
tudinous facts  set  out  In  this  record.  Sufilce 
It  to  say,  we  have  gone  over  them  all  most 
carefully  and  thoroughly,  aided  by  the  very 
able  and  helpful  briefs  of  the  counsel  on  both 
sides.  We  shall  state  the  defenses,  and  an- 
nounce the  conclusions  at  which  we  have  ar- 
rived, referring  to  the  briefs  of  counsel  for 
the  authorities  supporting  our  views. 

The  defenses  relied  on  may  be  grouped  un- 
der four  heads:  (1)  That  the  appellees  are 
barred  by  the  statutes  of  limitations,  or  some 
one  of  them,  pleaded.  (2)  That  Reuben  Shot- 
well  executed,  in  pursuance  of  the  agreement 
of  1878,  a  quitclaim  deed  to  Bourbon  Shot- 
well,  Sr.,  the  effect  of  wlilch  was  to  convey 
the  Interest  he  then  had.  If  any,  and  by  estop- 
pel, by  force  of  the  statute,  any  adverse  In- 
terest he  might  thereafter  acquire.  (3)  That 
if  he  made  no  such  quitclaim  deed,  he  at  least 
executed  the  agreement  of  1878,  and  stood  on 
it  and  can  be  held  by  Bourbon  Shotwell,  Sr., 
and  those  claiming  under  him,  to  a  specific 
Iterformance  of  that  agreement  and  made 
now  to  convey,  as  per  Its  terms.  (4)  That  if 
all  else  falls,  then  the  appellees  are,  by  the 
conduct  of  Reuben,  estopped  to  have  the  re- 
lief sought  or  any  relief. 

The  dear,  dominant  controlling  purpose 
of  Robert  Shotwell  was  that  nntil  Reuben 
should  have  reformed,  no  estate  to  the  one- 
fourth  hiterest  should  vest  In  him;  that  If  he 
never  did,  that  estate  In  fee  should  go  to  his 
children;  and  that  the  trustees  should  devote 
the  Income  from  the  whole  of  that  fourth  to 
the  support  of  him  and  his  family,  thems^ves 
actively  managing  that  Interest  caring  for 
and  preserving  It  and  paying  over  such  In- 
come as  stated;  and  that  should  the  trus- 
tees, under  the  power  of  disposition  In  the 
management  of  Reuben's  share  confided  to 
them  by  the  will,  dispose  of  it  such  disposi- 
tion should  be  made  with  an  eye  single  to 
"the.  Interest  of  Reuben  or  his  children,  should 
he  have  any";  and,  finally,  that  should  he  re- 
form, then,  but  not  until  then,  his  said  inter- 
est should  vest  In  Iilm  In  fee.  And  notice  of 
all  this  the  record  of  the  will  imparted  to  the 
world.  Let  us  now  test  the  defenses  In  the 
light  of  this  purpose. 

1.  As  to  the  defense  of  the  statutes  of  lim- 
itations, it  Is  obvious  that  Reuben  bad  no 
right  of  action  prior  to  March  10,  1896.  He 
was  precisely  in  the  attitude  of  a  contingent 
remainder-man  as  against  a  life  tenant  His 
interest  was  wholly  expectant  dependent  up- 
on whether  or  not  the  very  uncertain  condi- 
tion of  the  Interest's  vesting  should  ever  be 
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compiled  with.  TIH  the  conditions  were  by 
him  f alflUed,  he  had  nothing  to  ane  for.  This 
defense  Is  wholly  untenable. 

2.  So  far  as  the  execntlon  and  effect  of  a 
quitclaim  deed  In  pursuance  of  the  alleged 
agreement  of  1878  is  concerned.  It  Is  suffi- 
cient to  say  the  proof  shows  that  no  such 
deed  was  ever  executed. 

S.  As  to  the  position  that  Benben  Shot- 
well  can  now  be  compelled  to  specifically 
perform  that  agreement,  It  Is  a  perfect  an- 
swer that  it  was  a  clear  breach  of  trust  on 
the  part  of  the  trustee  Bourbon  Shotwell, 
8r.,  to  make  such  an  agreement,  or  to  exe- 
cute the  deed  which  he  did,  to  Reuben  Shot- 
well,  attempting,  in  direct  violation  of  the 
testator's  purpose,  to  vest  Reuben,  before  his 
reformation,  with  the  fee  to  any  part  of  this 
estate.  As  well  said  by  one  of  the  learned 
counsel  for  the  appellees:  "It  must  be  borne 
In  ndnd  that  Bourbon,  the  trocrtee,  owed  a 
duty  to  bis  creator,  the  devisor  In  the  will, 
as  well  as  to  Reuben,  the  cestui  que  trust;  and 
that  duty  was  to  protect  the  corpus  of  the 
estate  from  being  squandered  by  Reuben. 
And  when,  in  his  answer,  he  sets  up  a  con- 
veyance in  fee  simple  to  Reuben  of  any.  part 
of  this  trust  estate,  he  then  and  there  de- 
clares his  own  breach  of  trust.  It  was  In- 
competent for  him  to  take  from  Reuben  or 
convey  to  B«aben  any  part  of  this  trust  es- 
tate by  partition,  exchange,  or  otherwise." 
It  is  not  for  him  to  say  now  that  Reuben  was 
sul  generis,  having  accepted  a  trust  for  him, 
bottomed  on  the  absence  of  "fitness  to  care 
for  property,"  and  declaring  the  testator's 
purpose  and  his  duty,  to  see  that  he  get  noth- 
ing but  support  out  of  the  Income  till  reforma- 
tion; and.  If  he  did  not  reform,  that  then 
his  children  were  to  take  the  fourth  interest 
In  fee.  The  agreement  was  wholly  Inequita- 
ble. It  cannot  stand  the  scrutiny  of  a  court 
of  conscience.  He  was  to  accept  Bourbon's 
Interest  in  200  acres  for  his  interest  In  8,000 
acres.  Courts  of  conscience  do  not  lend  their 
aid  to  the  specific  enforcement  of  alleged  con- 
tracts violating  solemn  trusts. 

4.  We  think,  on  a  full  and  careful  review 
of  all  the  evidence  adduced  In  support  of  the 
alleged  estoppel,  that  the  testimony  falls  far 
short  of  sustaining  the  defense  in  favor  of 
any  of  the  appellants.  The  deed  to  Walter 
Shotwell  from  Bourbon  Shotwell,  Sr.,  and  A. 
Ik  Shotwell,  was  Indisputably  made,  as  shown 
by  Bourbon  Shotwell's  own  letters,  for  the 
douUe  purpose  of  defeating  creditors  and  of 
devesting  the  title  of  Reuben's  children,  In 
the  very  face  of  the  duties  Imposed  by  the 
trust.  We  do  not  care  to  quote  these  ex- 
traordinary letters.  The  double  purpose  is 
shown  beyond  all  doubt  by  the  letters.  The 
heirs  of  Bourbon  Shotwell,  Sr.,  themselves 
repudiated  it,  and  took  as  such  heirs,  ignor- 
ing It,  and  so  partitioned  the  estate.  And 
what  was  In  contest  In  the  attack  on  Walter 
Shotwell's  will  was  the  said  share  Walter 
sot  by  said  partition  as  his  father's  heir, 
nothing  being  claimed  by  him  under  the  deed 


aforesaid  from  his  father  to  him.  And  what- 
ever advice  Reuben  gave  In  the  will  contest 
was  before  he  had  complied  with  the  condi- 
tions of  bis  father's  will,  and  before,  conse- 
QuenUy,  he  had  any  vested  Interest  in  the 
said  one-fourth  of  the  estate  devised  by  his 
father;  and  that  Interest  of  Walter's  so  in- 
volved In  the  said  contest  of  his  will  was  not 
Identical  at  all  with  the  Interest  Reuben  Is 
here  asserting.  Whether  the  partdes  to  that 
contest  actually  knew  or  not,  they  were  char- 
ged by  the  record  of  the  will  with  the  knowl- 
edge of  Its  contents,  aside  from  the  testi- 
mony that  they  did  actually  know.  It  seems 
clear  from  the  testimony— which  Is  competent 
—that  nothing  was  done  by  Reuben,  on  the 
facts  in  this  case.  In  view  of  the  peculiar  na- 
ture of  his  contingent  estate,  which  estops 
him  to  assert  his  now  vested  right.  Whether 
these  appellants  knew  actually  the  contents 
of  this  will,  recorded  In  the  chancery  clerk's 
office  In  this  city,  and  chose  to  take  the  risk 
of  Reuben's  never  reforming  or  not,  they 
must  be  held  bound  by  the  record  of  the  will 
to  a  knowledge  of  Its  contents.  The  exercise 
of  the  slightest  d^ree  of  ordinary  care  and 
dIHgence  would  have  disclosed  the  whole  slt- 
oation,  and  they  were  bound  to  the  use  of 
ordinary  diligence  In  ascertaining  the  facts 
which  the  record  of  the  will,  recorded  In  the 
chancery  clerk's  office  in  this  city,  disclosed. 
And  this  It  was  their  folly  not  to  have  done, 
if  it  be  conceded  that  they  did  not  actually 
know  the  fact  of  the  existence  of  some  will 
of  Robert  Shotwell,  and  its  contents. 

We  think  Stacy  should  have  been  made  a 
party.  It  does  not  appear  that  he  ever  recon- 
veyed  to  Reuben  Shotwell.  In  order  that  the 
fi^al  decree  fixing  the  rights  of  the  parties 
may  properly  ascertain  and  define  the  shares 
in  the  land,  or  its  proceeds,  If  sold  for  divi- 
sion, he  should  be  before  the  court;  and  for 
this  error  we  feel  bound  to  reverse  the  decree, 
that  this  error  may  be  corrected.  We  ap- 
prove the  action  of  the  chancellor  as  to  the 
rents  and  taxes  and  Improvements.  Well- 
settled  principles  sustain  his  action.  We  con- 
fess our  Inability  to  understand  the  action  of 
the  chancellor  in  setting  apart  a  definite  share 
In  the  lands  to  the  appellant  MlUsaps.  The 
decree  adjudges  him  entitied  to  a  named  pro- 
portion In  all  the  lands  involved,  being  appar- 
enUy  the  whole  Interest  of  Bourbon  Shot- 
well,  Jr.,  In  his  father's  estate.  Now,  what 
Bourbon  Shotwell,  Jr.,  gave  ^llsaps  was  a 
trust  deed  on  the  precise  land  that  was  set 
apart  to  him  under  the  partition  deed  exe- 
cuted between  the  heirs  of  Bourbon  Shotwell, 
Sr.  Those  lands  are  specifically  described, 
and  were  bought  In  by  Mlllsaps,  and  a  deed 
made  to  him  therefor  by  the  commissioner. 
How,  because  Mlllsaps  got  a  deed  to  these 
Identical  lands,  the  chancellor  coold  set  apart 
to  him,  not  those  lands,  but  Bourbon  Shot- 
well's Interest  In  the  lands  theretofore  at- . 
tempted  to  be  cohveyed  to  Walter  Shotwell, 
and  also  in  the  200  acres  Reuben  brings  into 
hotchpot,  we  do  not  understand.    As  Boor- 
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bon  Shotwell,  Jr.,  prosecutes  no  cross  appeal, 
we  only  call  attention  to  It  that,  as  In  Stacy's 
case,  the  court  may  so  proceed  as  to  fix  ac- 
curately the  title  and  the  rights  of  the  parties. 
We  think  appellants  should  pay  all  costs, 
since  they  do  not.  In  their  answers,  show 
Stacy  owned  an  Interest 


BARTON  T.  NEW  ENGLAND  MORTG.  SBO. 

CO.  (two  cases). 

(Supreme  Court  of  Mississippi.    March  18; 

1899.) 

Spxamo  FiBvoRiULNaa— PBBiii.TUBa  Sun— Fbdi- 

OIFAI.  AXT)  AOEin— AUTHOBITT. 

1.  A  suit  to  specifically  enforce  an  agreement 
to  convey  before  the  time  when,  by  Its  terms, 
the  coUTeyance  was  to  be  made.  Is  premature, 
though  the  vendor  has  conveyed  the  lands  to 
third  persons  having  notice. 

2.  A  landowner  advertised  the  lands  for  sale, 
and  requested  prospective  purchasers  to  write 
to  his  attorney.  The  attorney  wrote  to  a  third 
person,  quoting  a  price,  and  asldng  him  what 
could  be  done  towards  a  sale,  and  to  rent  the 
lands,  If  no  sale  could  be  made^  Receiving  an 
offer  from  such  third  person,  he  answered  him 
that  he  had  written  the  owner  as  to  the  sale  on 
the  terms  proposed,  and,  later,  that  the  owner 
would  take  a  certain  price,  and  might  give  time 
for  part  of  it,  but  that  he  could  not  say  posi- 
tlvefy  that  he  would  do  this;  and  to  get  a  prop- 
osition near  the  figures  given,  and  the  attorney 
would  submit  it.  BM,  that  the  third  person 
had  no  authority  to  contract  on  behalf  of  the 
owner  for  the  sale  of  the  lands. 

Appeals  from  chancery  court,  Chickasaw 
county;   Baxter  McFarland,  Chancellor. 

Two  suits  by  Charles  Barton  against  the 
New  England  Mortgage  Security  Company. 
There  were  decrees  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

A  bill  was  filed  In  the  chancery  conrt  by 
Charles  Barton  against  the  New  England 
Mortgage  Security  Company  alone,  on  the 
30th  of  August,  1895.  The  purpose  of  the  blU 
was  to  enforce  the  specific  performance  of  a 
contract  for  the  sale  of  lands  described  In  the 
bill.  A  written  contract  was  filed  with  the 
bill  as  an  exhibit.  This  contract  was  dated 
August  27,  1895,  and  appended  to  it  was  the 
signature  of  the  defendant,  per  T.  J.  Buch- 
anan, agent  By  this  contract  the  defendant 
was  to  sell  complainant  a  plantation  of  768 
acres,  asnlescrlbed  In  the  bill,  for  $7,800,  pay- 
able, 9300  cash,  and  $1,700  January  1,  1896. 
The  defendant  was  to  execute  a  warranty 
deed  to  complainant  on  the  payment  of  the 
$1,700  on  January  1,  1806.  The  other  pay- 
ments were  to  be  made  In  10  equal  payments. 
The  bin  alleged  that  defendant  had  bargain- 
ed said  land  to  some  p'artles  to  complainant 
unknown,  since  entering  Into  this  contract 
and  now  refused  to  carry  It  out;  that  com- 
plainant was  desirous  of  Carrying :  out  the 
contract;  and  prayed  specific  performance. 
Defendant  demurred  to  the  bill,  setting  up 
that  the  blH  on  Its  face  showed  Impossibility 
of  specific  performance,  as  It  showed  defend- 
ant had.  parted  with,  the  Jand,  and  because 


the  bill  was  prematurely  brought,  as  no  deed 
could  be  called  for,  under  the  contract,  until 
January  1,  1896.  This  demurrer  was  sus- 
tained, on  Dec«nber  10,  1895,  and  complain- 
ant was  given  leave  to  amend.  He  filed  his 
amended  bill,  December  14,  1895,  which  stat- 
ed substantially  the  same  facts  set  out  in 
the  original  bill,  and.  In  addition,  alleged  that 
defendant  since  making  the  contract,  had 
sold  the  land  to  others,  naming  the  parties, 
who  knew  of  said  contract  when  they 
bought,  making  the  parties  named  parties  to 
the  bill.  The  same  demurrer  was  sustained 
to  this  bllL  Complainant  was  allowed  five 
days  to  file  a  supplemental  bill,  but  the  sup- 
plemental Mil  was  not  filed,  but  in  April, 
1896,  an  original  bill  was  filed  against  all  the 
defendants  to  the  other  bill,  alleging  sub- 
stantially the  same  facts  as  In  the  other  bill. 
Defendant  answered  this  bill,  denying  all  the 
material  allegations,  and  pleading  the  i>en- 
dency  of  the  other  case,  about  the  same 
subject-matter.  Complainant  then  dismissed 
the  suit  as  to  all  the  defendants  except  the 
New  England  Mortgage  Security  Ck>mpany, 
and  aaked  for  a  Jury  to  assess  damages,  which 
was. denied.  On- the  trial  it  was  denied  by 
defendant  that  T.  J.  Buchanan  had  authority 
to  make  a  contract  of  sale  of  the  land.  To 
show  that  Buchanan  had  authority  to  make  a 
contract  of  sale  on  the  terms  and  prices  fixed 
In  the  contract  complainant  Introduced  a 
pamphlet  styled,  "Home,  Sweet  Home,"  is- 
sued by  defendant,  and  some  letters  to  Buch- 
anan written  by  their  attorney  at  Birming- 
ham, Ala.  The  pamphlet  contained  a  list  of 
lands  owned  and  for  sale  by  defendant  In 
Alabama  and  Mississippi,  Including  the  lands 
In  controversy,  under  the  following  heading: 
"List  of  Farmers'  Homes  in  Alabama  and 
Mississippi  Now  Offered  for  Sale  by  the  New 
England  Mortgage  and  Security  Co.  J.  F.  F. 
Brewster,  president;  J.  P.  Shannon,  treasur- 
er, Boston,  Mass.;  (Stldwell  Bradshaw,  attor- 
ney, Birmingham,  Ala.  N.  B.  The  comjwny 
has  acquired,  through  its  loan  business,  the 
farms  herein  described,  and,  as  it  Is  not  a 
real-estate  company,  will  dispose  of  these 
lands  at  a  sacrifice,  for  cash,  or  will  sell  on 
long  time  and  easy  payments.  See  Inside 
cover.  The  following  lands  are  now  on  the 
market  at  prices  within  the  reach  of  all. 
The  company  will  sell  for  cash  or  on  time, 
to  suit  purchasers,  not  exceeding  ten  years. 
It  has  adopted  the  rent  and  sale  contract  or 
lease  system,  by  which  any  one  may  own 
his  own  home  on  payments  Uttle  in  excess 
of  the  rental  value.  For  more  particular  and 
detailed  report  fts  to  cultivation,  etc.,  address 
the  undersigned.  These  properties  are  selling 
rapidly,  and  all  questions  touching  iltle  and 
points  of  Interest  to  purchasers  will  be 
promptly  answered.  Before  visiting  the  sec- 
tion, get  full  Information  as  to  most  available 
points  by  rail  and  names  of  parties  In  the 
locality  who  will  show  you  the  lands.  Ad- 
dress all  communications  to  thp  company  at 
Boston,  or  to  Caldwell  Bradshaw,  attorney. 
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Blrmlngluim,   Ala."     The   following   letters 
were  Introdaced,  written  to  T.  3.  Buchanan; 

"Birmingham,  Nov.  16tli,  1894.  E\irther, 
In  reply  to  yours  on  9th,  In  re  sale  of  G.  W. 
Wall  place,  and  that  part  of  the  Fanny  O. 
Sykes  place  In  Chickasaw  county,  will  say 
that  I  have  a  letter  from  the  company  stat- 
ing that  they  will  take  $8  per  acre  all  round 
for  the  properties.  This  amounts  to  about 
19,600  for  the  two  places.  Please  take  the 
matter  in  hand,  and  see  what  can  be  done 
towards  perfecting  sale  of  the  property.  If 
yon  cannot  make  sale  of  It,  then  make  the 
very  best  rental  contract  yon  can  for  1805, 
on  the  two  places.  [SlgneiQ  Oaldwell  Brad- 
shaw." 

"Birmingham,  Ala.,  Jan.  22nd,  1895.  Dear 
Sir:  I  have  your  favor  of  19tb  Inst.  In  re 
rental  of  G.  W.  Wall  place,  part  of  It  to  Mur- 
ry  and  Dobbs,  and  note  your  reason  for  hold- 
ing off  from  the  rental,  which  I  think  Is  very 
good.  If  yon  can  sell  the  Fanny  Sykes  place 
at  $8  per  acre,  and  get  one-fonrth  cash,  bal- 
ance as  stated,  and  7  per  cent  Interest,  I 
think  the  company  would  accept  the  proposi- 
tion; also  I  am  inclined  to  think  that  the 
sale  of  the  80  acres,  part  of  the  Wall  place, 
would  be  a  capital  plan,  and  have  written 
to  the  company  to-day  to  know  whether  or 
not  they  would  allow  us  to  make  the  sale  on 
the  terms  outlined  In  your  letter,  and,  If  so, 
we  can  close  It  out  at  an  early  date.  In  the 
meantime,  I  would  ask  you  to  furnish  us 
with  the  names  of  your  proposed  purchasers, 
and  I  win  investigate  the  question  of  rental, 
to  see  that  that  does  not  conflict  with  a  sale, 
and,  if  it  Is  possible  for  as  to  dose  out  the 
sale  oT  the  two  places,  let's  do  it  This 
would  put  us  in  shape  so  that  I  could  have 
papers  prepared  at  once,  and  forward  to  you 
on  receipt  of  reply  from  company.  [Signed] 
OBldwell  Bradshaw." 

'Birmingham,  Ala.,  July  5th,  1895.  Dear 
Sir:  In  reply  to  your  favor  of  30th  ult.,  in 
matter  of  price  of  the  Clark  place,  by  which 
I  suppose  you  mean  what  we  call  the  'O. 
W.  Wail  Place,'  will  say  that  I  have  thft 
company's  last  figures  on  this  property  at 
$6,000,  and,  if  the  purchaser  will  pay  a  rea- 
sonable amount  In  cash,  I  think  they  will  sell 
It  on  good  long  time,  for  balance  ten  years. 
It  necessary,  at  six  per  cent  Interest  I  am 
not  authorized,  however,  to  say  posittvely 
that  they  wlU  do  this,  but  it  is  my  Judgment 
that  they  wllL  If  yon  get  a  proposition  any- 
where near  these  figures,  then  let  me  have 
It  and  I  will  submit  It  and  make  sale,  If  It 
can  be  done.    [Signed]     Caldwell  Bradshaw." 

A  letter  from  the  defendant  company  to 
Oaldwell  Bradshaw,  dated  January  25,  1805, 
was  also  introduced.  In  this  letter  they  stat- 
ed they  would  take  $8  per  acre  all  round  for 
the  G.  W.  Wall  place,  and  111  per  acre  for 
the  Sykes  place.  In  this  letter  they  also 
agreed  to  cut  the  {daces  up  Into  lots.  Buch- 
anan testified  that  he  made  the  contract 
within  the  terms  of  the  letters  between  him- 
self and  Bradshaw.    Bradshaw  testified  for 


defendant  that  It  never  del^ated  Its  corpo- 
rate authority  to  Buchanan,  or  to  any  one 
else,  to  slg^n  contract  for  the  sale  of  real  es- 
tate, and  Buchanan  had  no  authority  to  sign 
the  contract  for  the  company.  On  final  hear- 
ing, the  bill  was  dismissed.  From  that  de- 
cree, complainant  appealed. 

Boane  &  McGlellan  and  CUf ton  &  Eckford, 
for  appellant  GiUeylen  &  Leftwidi,  for  ap- 
pellee. 

WUITFJLULD,  J.  These  two  cases  are  sub- 
mitted, and  have  been  carefully  considered, 
together.  We  approve  the  action  of  the  chan- 
cellor on  the  pleadings  and  on  the  merits. 
On  the  merits,  the  principles  announced  in 
Bverman  v.  Hemdon,  71  Miss.  823,  15  South. 
135,  are  decisive  against  vpellant  The  de- 
cree la  both  appeals  is  affirmed. 


(78  MUs.   610 

OARNBR  V.  STATE. 

(Supreme  Court  of  Mississippi.    March  27, 

1890.) 

^rm-T  —  fhriT.T.HTTn-B  TOB  Caubb  —  HoMxoim — Evi- 

DBHOa— DSOLASATIONB  OF  WlFlk 

1.  A  Juror,  on  a  trial  for  murder,  swoie  that  he 
was  not  related,  by  marriage  or  otherwise,  to 
the  deceased,  and  was  accepted  by  defendant. 
After  the  Jury  had  been  sworn,  It  was  ascer- 
tained that  be  was  so  related,  and  defendant 
moved  for  leave  to  withdraw  his  acceptance, 
and  to  challenge  the  Juror  for  cause,  which 
the  court  overruled.  He  then  moved  for  leave 
to  challenge  peremptorily,  which  the  court 
denied.  The  court  had  sustained  two  chal- 
lenges for  cause,  made  by  the  state,  to  venire- 
men, because  of  their  relationship  to  the  ac- 
cused. Bdd,  that  the  defendant's  motion  was 
improperly  denied. 

2.  On  trial  for  mnrder,  on  cross-examination, 
defendant's  wife  denied  having  told  a  certain  . 
person  that  her  husband  had  killed  tbe  deceas- 
ed. Afterwards  such  person  testified  that  he 
heard  of  tbe  mnrder  at  the  time  when  the  wife 
of  the  accused,  her  daughter,  and  himself  alone 
were  present  There  was  no  evidence  that  ei- 
ther the  wife  or  the  daughter  witnessed  the 
crime.  BM,  that  the  evidence  was  improper- 
ly admitted,  as  in  fact  stating  to  the  jury  that 
the  wife  or  daughter  told  him  that  accused  com- 
mitted the  mnrder. 

Appeal  from  circuit  coort.  Pike  county;  W. 
P.  Oassedy,  Judge. 

Tom  Gamer  was  convicted  of  murder,  and 
appeals.    Reversed. 

Blixon  &  Latterhos  aitd  Will  A.  PaiB<ms,  for 
appellant    Wiley  N.  Nash,  Atty.  Geo.,  for  the 

State. 

WOODS,  C.  J.  TTpon  the  Impaneling  of 
the  Jury,  one  S.  O.  Boyd  was  examined  up- 
on his  voir  dire  touching  bis  qualifications 
as  a  Jnror,  and  swore  that  he  was  not  i«> 
lated,  by  marriage'  or  otherwise,  t»  the  de- 
ceased or  to  the  accused,  and  thereupon  the 
said  Boyd  was  acc^ted  as  a  Juror  by  the 
state  and  the  defendant.  After  the  panel 
had  been  completed,  and  tbe  Jury  special- 
ly sworn,  and  before  any  other  step  had 
been  taken  in  the  cause,  the  fact  was  ascer- 
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talned  by  Hie  def  endaot  tbat  a  son  of  tbe  said 
3oyd  had  married  a  niece  of  Scott  Causey,  the 
husband  of  Mrs.  Maggie  Oausey,  for  the  mur- 
der of  both  of  whom  the  defendant  bad  been 
Indicted,  and  for  tbe  murder  of  the  latter  was 
then  to  be  tried.  The  defendant  then  moved 
the  court  for  leave  to  withdraw  his  acceptance 
of  said  Boyd  as  a  Juror,  and  to  challenge  him 
tor  cause.  The  state  formally  admitted  tbe 
facts  set  out  In  the  motion,  but  the  court  oy^^ 
ruled  the  motion.  The  defendant,  having  not 
exhausted  his  peremptory  challenges,  renew- 
ed his  motion,  and  prayed  leave  to  challenge 
Boyd  peremptorily;  but  this  was  by  the  court 
likewise  denied,  and  this  action  of  tbe  coiurt 
la  assigned  for  error. 

It  Is  hnportant  to  note,  in  this  connection, 
that  in  Impaneling  the  Jury  the  court  sustained 
two  challenges  for  cause,  made  by  the  state, 
to  two  veniremen,  because  of  their  relatlon- 
sblp  to  the  defendant  One  of  these  venire- 
men testified  that  he  was  a  fifth  cousin  of  the 
accused,  and  the  other  testified  that  be  had 
been  Informed  by  some  person,  that  day,  that 
he  was  a  third  cousin  of  the  accused,  but  that 
he  himself  did  not  know  whether  he  was  any 
rdati<xi  of  the  defendant  As  the  prime  ob- 
ject in  impaneling  a  Jury,  and  especially  In 
trials  for  capital  ofFenses,  Is  to  secure  a  fair 
and  Impartial  body,  to  which  the  momentous 
Issue  Is  to  be  submitted  on  the  facts,  the  scru- 
pulous regard  paid  by  the  court  to  the  right 
of  the  people  to  have  a  fair  and  wholly  Im- 
partial Jury,  In  sustaining  the  diallenges  of  the 
state  to  the  two  veniremen  Indicated,  is  not 
open  to  criticism;  and  if  the  cliallenge  of  tbe 
defendant  to  Boyd  bad  been  made  when  he 
was  examined  on  his  voir  dire,  we  cannot 
doubt  that  the  challenge  would  have  been  al- 
lowed. But,  under  tbe  circumstances,  tbe 
power  of  the  court  to  allow  the  defendant's 
challenge  to  the  accepted  Juror,  Boyd,  Is  clear, 
and  should,  we  think,  have  been  exercised  as 
asked.  The  power  existing  In  the  court  when 
the  motion  was  made,  to  set  aside  tbe  defend- 
ant's acceptance  of  the  Juror,  and  to  allow  the 
challenge,  either  for  cause  or  peremptorily, 
following  Its  former  rulings  on  the  state's  chal- 
lenges of  the  two  other  veniremen  who  were 
related,  or  supposed,  in  one  Instance,  to  be 
related,  to  the  accused,  the  defendant's  motion 
should  have  been  sustained,  and  he  permitted 
to  challenge  the  obnoxious  Juror,  who  had 
been  accepted  in  Ignorance  of  his  relationslilp 
to  tbe  deceased  and  her  husband,  and  because 
be  had  answered  that  he  was  not  related  to 
them,  by  marriage  or  otherwise.  In  the  case 
of  Lewis  V.  State,  9  Smedes  &  M.  116,  it  is 
said,  with  approval,  that  the  rule  is  stated  to 
be  that  an  incompetent  Juror  may  be  set  aside 
at  any  time  before  evidence  has  been  Intro- 
duced; and  In  the  case  of  McGulre  v.  State, 
37  Miss.  368,  the  same  mlu  la  distinctly  laid 
down  in  a  case  involving  this  Identical  ques- 
tion. While  the  sufficiency  o-:  an  objection  to 
a  Juror  Is  a  matter  resting,  for  the  most  part, 
in  the  sound  discretion  of  the  court  yet  where 
there  are  reasonable  grounds  to  suspect  tl>at 


the  offered  Juror  win  act  under  some  undue  in- 
fluence or  prejudice,  especially  In  capital  cases, 
he  should  be  excluded  from  the  panel,  as  In- 
competent Id.  Under  all  the  chxumstances 
adverted  to  by  us,  it  appears  to  our  mind  tbat 
the  defendant's  motion  should  not  have  been 
denied,  and  that  tUs  challenge  to  the  Juror 
Boyd  should  have  been  allowed. 

On  the  cross-examination  by  the  state  of 
the  wife  of  tbe  defendant  who  was  intro> 
dnced  on  his  behalf,  she  was  asked  if  Henry 
Famham  came  to  her  house  on  tbe  morning 
in  which  the  murder  of  Causey  and  bis  wife 
occurred,  to  which  she  ajiswered:  "Yea,  sir; 
he  came  there  about  11  o'clock."  She  was 
then  asked  If  she  and  her  daughter  were  not 
crying  when  Famham  came  up,  and  If  she  did 
not  then  tell  Famham  that  her  husband  had 
been  over  there  (at  Causey's),  snd  had  killed 
Scott  and  Maggie  Causey;  and  she  denied  the 
crying,  and  denied  the  alleged  conversation. 
When  Famham  was  subsequently  introduced 
as  a  witness  for  the  state,  and  was  asked  as 
to  the  crying  of  Mrs.  Oamer  and  her  daughter, 
and  as  to  the  alleged  conversation,  which  liad 
l>een  denied  by  Mrs.  Gamer  on  b&C  cross-ex- 
amination by  the  state,  the  Jury  first  being 
withdrawn,  he  testified  that  BIrs.  Gutnee  and 
her  daughter  were  on  the  gallery  of  the  house, 
and  crying,  and  that  Mrs.  Oamer  told  him  tbat 
her  husband  had  gone  over  there  (to  Causey's), 
and.  had  killed  Scott  ajid  Maggie,— Mr.  and 
Mrs.  Causey.  Tills  evidence  the  court  re- 
fused to  permit  to  go  to  tbe  Jury,  and  prop- 
erly. Afterwards  this  witness  was  permitted 
to  testify,  over  the  objection  of  defendant 
that  he  first  heard  of  tbe  murder  about  11 
o'clock,  on  the  gallery  of  tbe  bouse  of  the  ac- 
cused, and  that  Mrs.  Oamer,  her  daughter, 
and  himself  were  the  only  persons  present 
The  inevitable  eftect  of  this  evidence  upon  tbe 
Jury  was  to  satisfy  Its  members,  if  believed 
by  it  that  Mrs.  Gamer  or  her  daughter  told 
the  witness  that  the  defendant  committed  the 
murder,  though  there  is  no  pretense,  even,  tbat 
either  Mrs.  Gamer  or  her  daughter  witnessed 
the  horrible  crime,  and  that  by  Indirection,  the 
court  permitted  that  to  be  done  wlilch  It  had 
correctly  held  could  not  be  done  directly. 
Tbat  tbe  evidence  was  incompetent  is  mani- 
fest Applying  the  Infallible  test  laid  down 
by  this  court  in  the  elaborate  and  exhaustlTa 
opinion  delivered  In  the  case  of  Williams  ▼. 
State,  73  Miss.  820,  10  South.  826,  the  error 
In  admitting  this  evidence  of  Famham  is  pal- 
pable. "The  test  of  whether  a  fact  inquired 
of  in  cross-examination  is  collateral  is  this: 
Would  the  cross-examining  party  be  entllled 
to  prove  it  as  a  part  of  his  case,  tending  to 
establish  his  plea."  Surely  no  one  will  con- 
tend that  if  Mr&  Gamer  had  been  called  as 
a  witness  for  tbe  state,  the  prosecuting  attor- 
ney should  have  been  allowed  to  ask  her  U 
she  had  not  tcdd  Famham  that  her  husband 
had  murdered  the  Oauseys.  It  must  be  borue 
In  mind,  too,  tbat  no  cautionary  Instruction 
touching  this  damaging  evidence  was  given 
the  Jury,  and  they  were  thereby  left  free  to 
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regard  it  as  criminating  evidence  against  the 
accused.  Ttiat  its  effect  was  immensely  inju- 
rious to  the  defendant  cannot  be  doubted. 

For  the  errors  indicated,  we  feel  bound  to 
reverse  the  judgment  Reversed  and  le- 
maiided. 


(76    Miss.    488) 

STATE]   T.   QUINTINI. 

(Supreme  Court  of  Mississippi.     March  27, 
1889.) 

Cbhomai.  Ia.w— JusTioas  or  tk>  Pbacs  — Com- 
plaint OH  iNTOaXATIOir  iHD  BXLJBV. 

1.  Under  Ann.  Code,  i  2^1,  providhig  that, 
on  presentation  of  an  affidavit  of  the  commis- 
sion of  a  crime  of  which  a  justice  of  the  peace 
has  jorisdiction,  he  shall  try  the  case,  an  affi- 
davit of  a  constable,  made  "on  information  and 
belief,"  jnstifies  the  arrest  and  trial  of  an  ac- 
cused. 

2.  An  abbreviation  of  the  name  of  the  month 
and  of  the  name  of  the  state  in  an  affidavit  of 
the  commission  of  a  crime,  though  objection- 
able, may  be  cnred  by  amendment. 

Appeal  from  circuit  court,  Hancock  county; 
T.  A  Wood,  Judge. 

A.  Qulntlnl  was  convicted  before  a  Justice 
of  the  peace  of  assault  and  battery,  and  ap- 
pealed to  the  circuit  court  From  a  Judg- 
ment quashing  the  affidavit  and  discharging 
defendant  the  state  appeals.     Reversed. 

Wiley  N.  Nash,  Atty.  Oen.,  for  the-  State. 


TERRAL,  J.  A.  Qulntlnl  was  tried  and 
convicted  before  Eidwin  Laizer,  a  Justice  of 
the  peace  of  Hancoclc  county,  of  an  assault 
and  battery  upon  Henry  Bosetto,  and  fined 
$5,  from  which  conviction  be  appealed  to  the 
circuit  court  of  said  county,  where,  on  the 
motion  of  the  said  Qulntlnl,  the  affidavit  was 
quashed,  and  the  defendant  discharged.  The 
affidavit  is  in  these  words:  "Tbe  State  of 
Mississippi,  Hancock  County.  Before  me, 
Eidwin  Laizer,  a  Justice  of  the  peace  for  the 
6th  district  of  said  county  &  state,  Albert  J. 
Carver,  constable,  on  information  and  belief 
makes  oath  that  Augustine  Qulntlnl  did  on 
the  llth  day  of  Aug.,  1898,  in  the  5tb  dis- 
trict of  Hancock  county.  Miss.,  within  the 
limits  of  said  Justice  of  the  peace  Jurisdic- 
tion, and  within  the  limits  of  the  city  of  Bay 
St  Louis,  assault  and  beat  Henry  Bosetto, 
against  the  peace  and  dignity  of  the  state  of 
Mississippi.  Albert  J.  Carver,  Constable. 
Subscribed  &  sworn  to  before  me  this  12  day 
of  Aug.,  1888.  Edwin  Laizer.  J.  P."  The 
grounds  of  the  action  of  the  learned  circuit 
court  are  not  given  in  tbe  Judgment  and  we 
are  left  to  conjecture  their  nature.  The  ab- 
breviations of  the  names  of  tbe  month  of 
Augfust  and  of  the  state  of  Mississippi  are 
objectionable;  but  if  the  motion  was  sus- 
tained on  that  ground,  the  state  should  have 
been  given  leave  to  amend  the  affidavit  The 
affidavit  expresses  tbe  charge  of  the  crime  in 
the  words  of  the  best  authors,  and  coodudes 


as  required  by  the  constitutton,  and  we  find 
no  objection  to  it  on  that  account 

The  brief  of  the  attorney  general  says  that 
he  is  Informed  by  the  district  attorney  that 
the  affidavit  was  quashed  because  it  was  not 
made  on  the  personal  luiowledge  of  the  affi- 
ant The  common  law  was  ever  jealous  of 
the  personal  rights  of  tbe  subject;  and  its 
principles  in  this  respect  are  embodied  in  sec- 
tion 23  of  the  constitution,  which  secures  all 
persons  from  arrest  unless  on  probable  cause, 
supported  by  oath  or  affirmation.  In  refer- 
ence to  prosecutions  before  justices  of  the 
peace,  section  27  of  the  constitution  provides 
that  tbe  proceedings  in  such  cases  shall  be 
regulated  by  law;  and  section  2421,  Ann. 
Code,  reads  that  "on  affidavit  of  the  com- 
mission of  a  crime  of  which  he  has  Jurisdic- 
tion, lodged  with  a  Justice  of  the  peace,  he 
shall  try  and  dispose  of  the  case  according 
to  law."  By  the  general  principles  of  the 
common  law,  every  accusation  of  a  crime 
against  an  accused  person  must  be  (barged 
directly  and  positively,  stating  the  nature  and 
cause  of  the  accusation;  and  our  bill  of 
rights  does  not  impair  these  common-law 
principles.  But  neither  the  constitution  nor 
section  2421,  Ann.  Code,  requires  the  affidavit 
to  be  sworn  to  by  one  having  personal  knowl- 
edge of  the  facts  stated  in  it;  nor  do  we  see 
any  reason  for  supplying  such  omission  on 
the  part  of  the  legldatore.  The  improbabfii- 
ty  of  finding  a  person  who  knows  an  the 
facts  of  any  crime,  and  who,  if  knowing 
them,  would  be  willing  to  charge  them  in 
such  language  as  imports  undoubted  guilt, 
possibly  induced  the  legislature  not  to  require 
personal  knowledge  in  the  affiant;  and  that 
the  legislature  did  not  intend  the  affidavit  to 
be  made  on  personal  knowledge  is  evidenced 
by  the  repeated  attempts  of  that  body  to  have 
misdemeanors  prosecuted  before  justices  ot 
the  peace,  instead  of  before  the  circuit  courts. 
as  by  the  act  which  authorised  grand  Juries 
to  refer  misdemeanors  presented  to  them  to 
the  proper  justice  of  the  peace  of  the  county 
for  trial.  A  person  may  be  arrested  only  on 
probable  cause;  but  probable  cause,  in  law, 
is  a  charge  of  crhne  made  on  oath,  without 
regard  to  the  fact  whether  the  oath  Is  made 
on  personal  knowledge,  or  upon  information 
and  belief  merely.  By  common  law,  certain 
officers  made  Information  without  oath,  and 
such  unsworn  information  was  probable 
cause  by  that  law.  Here  Carver  was  a  con- 
stable, a  sworn  officer  of  the  law;  and  his 
affidavit  made  upon  information  and  belief, 
charging  Qulntlnl  with  a  crime,  was  probable 
cause,  and  constituted  a  valid  charge  against 
Qulntlnl  for  his  arrest  and  trial.  State  v. 
Davie.  62  Wis.  306,  22  N.  W.  411;  Clark.  Or. 
Proc.  {  6;  Blsh.  Cr.  Proa  {  230;  Bigbam  v. 
State.  69  Miss.  628;  Coulter  v.  State,  76  Miss. 
356,  22  South.  872.  We  are  of  tbe  opinion 
that  the  circuit  court  erred  in  quashing  the 
affidavit  in  this  cause,  and  In  discharging  the 
accused. 
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BILOZI   CANNING   CO.   t.   STILLWBLL- 

BIERCB  &  SMITH-VAILB  CO. 

(Snpreme  Court  of  Misiiasippl.    llaidi  27. 

1889.) 

SAin— Aonoii  voR  Psiob— Fbbuiftobt  Inbtbuo- 

TION*. 

In  an  action  for  the  price  of  a  refriger- 
ating machine,  a  peremptorr  instmction  for 
plaintiff  is  erroneous,  where  ne  guarantied  the 
machine  to  malce  an  average  quantity  of  ioe 
per  day,  and  there  was  evidence  that  it  did 
not  do  the  work. 

Appeal  from  circuit  court,  Harrison  county; 
T.  A.  Wood,  Judge. 

Action  by  the  SUIlweU-BIerce  &  Smith-Valle 
Company  against  the  Bllozi  Canning  Com- 
pany. There  was  a  Judgment  for  plalntU^ 
and  defendant  appeals.    ReyersedL 

Mayes  &  Harris  and  E.  M.  Bartier,  for  ap- 
pellant  White  &  Neville,  for  appellee. 

TERRAL,  J.  The  appellee,  the  plaintiff  be- 
low, sued  the  defendant  company,  in  the  cir- 
cuit court  of  Harrison  county,  in  an  action 
of  assumpsit  for  the  unpaid  purchase  price  of 
one  "Victor  Ice  &  Refrigerating  Machine," 
and,  by  means  of  a  peremptory  instruction, 
recovered  a  judgment  therein  for  $3,682.15. 
The  defendant  company  pleaded  that  It  had 
not  accepted  the  Ice  and  refrigerating  ma- 
chine, and  especially  that  the  guaranty  of  the 
capacity  of  said  machine  made  by  plalntlfF 
to  the  defendant  had  not  been  fulfllied.  The 
contract,  which  was  in  writing,  evidenced 
that  the  plaintiff  liad  guarantied  the  machine 
to  make  on  an  average  fonr  tons  of  ice  per 
day  of  24  hours  of  continuous  operation,  and 
to  cool  two  storage  ro<>ms,  12  feet  wide,  12 
feet  long,  and  11  feet  high,  to  86  deg.  Fahrm- 
heit;  and  the  defendant  offered  evidence 
tending  to  show  that  the  machine  would  not 
do  the  work  guarantied,  and  that  the  ice  pro- 
duced, through  defects  in  the  vats,  was  not 
merchantable,  and  on  these  accounts  it  in- 
sisted that  it  had  not  accepted  said  machine, 
and  that  at  least  a  deduction  should  be  made 
from  the  purchase  price  by  reason  of  the 
breach  of  the  warranty  before  stated.  And 
in  this  contention  we  tUnk  the  defendant  is 
sustained  by  the  principles  of  law  governing 
such  subjects,  and  that  the  instmction  given 
was  error.    Reversed  and  remanded. 


(7*  Mist.  64S) 

YAZOO  ft  H.  y.  B.  00.  T.  ADAMS,  State 
Revenue  Agent. 

(Snpreme  Court  of  Mtagissippl.    March  27, 
1899.) 

Railroads— Taxation— EzaMFnoKB—La^aD 
Liirxs. 

1.  Laws  1882,  p.  888,  i  8,  exempts  the  T.  & 
M.  y.  R.  Co.  from  municipal  taxation  on  con- 
dition that  it  construct  its  road  to  the  Missis- 
sippi  river,  in  order  to  induce  the  investment 
of  capital  in  the  construction  of  a  road.  Be- 
cause of  the  physical  difficulty  of  constructing 
.•ind  maintaining  railroads  to  the  MisBissippi 
and  other  river  bottoms,  no  private  company 


had  been  able  to  establish  one.  Said  company 
thereafter  acquired  a  completed  road  to  the 
Mississippi  by  consolidation  with  another  com- 
pany, add,  that  the  acquirement  of  the  road 
by  the  consolidation  did  not  exempt  the  com- 
pany from  taxation,  a  pliysical  construction  be- 
ing required. 

2.  A  city  has  no  power  to  exempt  a  railroad 
company  from  municipal  taxes. 

3.  A  railroad  company  cannot  relieve  itself 
from  liability  for  taxes  by  leasing  Its  road  to 
another  company,  which  assumes  the  payment 
of  such  taxes 

Appeal  from  circuit  court,  Hinds  county; 
Robert  Powell,  Judge. 

Action  by  Wirt  Adams,  as  state  revenne 
agent,  against  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company,  for  the  taxes  due  the 
cities,  towns,  and  villages  along  the  line  of 
appellant's  road.  This  is  the  second  appeal 
of  this  case.  The  first  appeal  (22  South.  824) 
was  by  the  revenue  agent  from  the  Judgment 
of  the  lower  court  sustaining  a  demurrer  to 
the  declaration  on  the  ground  that  by  the 
terms  of  appellant's  charter  It  was  uncondi- 
tionally and  perpetually  exempt  from  munici- 
pal taxation.  This  Judgment  of  the  lower 
court  was  reversed,  and  the  cause  remanded: 
the  court  holding  that  the  exemption  from 
municipal  taxes  was  conditioned  that  appel- 
lant should  construct  its  road  to  the  Missis- 
sippi river.  After  the  mandate  was  filed  In 
the  circuit  court,  the  declaration  was  amend- 
ed so  as  to  cover  the  taxes  for  the  years  1886 
to  1897,  inclusive.  To  the  declaration  so 
amended  the  defendant  filed  three  pleas:  (1) 
The  general  issue;  (2)  that  it  bad  constructed 
its  road  to  the  Mississippi,  in  this:  that  It 
bad,  by  consolidation  with  the  L.,  N.  O.  &  T. 
R.  Co.  reached  the  Misaisslppl  river  at  points 
where  said  last-named  road  touched  the  sani.  , 
(8)  an  exemption  granted  by  the  board  oi' 
mayor  and  aldermen  of  the  city  of  Jackson 
from  the  municipal  taxes  of  said  city.  De- 
murrers were  filed  to  the  second  and  third 
pleas,  and  were  sustained  by  the  court.  Aft- 
erwards appellant  filed  its  fourth  plea,  setting 
up  that  its  road  had  been  leased  to  the  Illi- 
nois Central  Railroad  Company,  and  that  un- 
der the  terms  of  said  lease  the  UHnois  Cen- 
tral had  bound  itself  to  pay  all  taxes;  that 
defendant  is  exempt  from  municipal  taxation 
under  Its  charter,  and  that  the  power  of  the 
legislature  to  make  such  exemption  was  rec- 
ognized by  the  supreme  court  in  the  Cook 
Case,  56  Miss.  40;  that  at  various  tenns  bills 
had  been  introduced  in  the  legislature  seeking 
to  repeal  said  exemption,  but  they  were  not 
passed,  and  that  said  charter  of  exemption 
still  stands  In  force.  A  demurrer  was  filed  to 
this  plea,  and  was  sustained.  The  case  there- 
upon went  to  trial  on  the  plea  of  general  is- 
sue. A  peremptory  instruction  was  given 
plaintiff,  and  defendant  appeals.    Affirmed. 

Mayes  &  Harris,  for  appellant.  William- 
eon  &  Potter,  for  appellee. 

WHITFIELD,  J.  The  preamble  of  the  act 
(Laws  1882,  p.  838)  under  which  the  exemp- 
tion   here    is    dalmed    recites    as    follows: 
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"Whereas,  tbe  physical  difficulties  of  con- 
itructlng  and  maintaining  railroads  to,  across, 
along  or  within  either  the  MlBslasii^,  Sun- 
flower, Deer  Creek,  or  Yasoo  bottoms  or  ba- 
sins, or  the  other  alluvial  lands  herein  refer- 
red to,  are  such  that  no  private  company  has 
so  far  been  able  to  establigh  a  railroad  and 
branches  developing  said  basins  and  alluvial 
lands,  and  connecting  them  with  tbe  railroad 
system  of  the  country:  Now,  therefore,  In  or- 
der to  Induce  the  Investment  of  capital  in  the 
construction  •  •  •  of  such  a  railroad," 
etc.,  numerous  and  extraordinary  privileges 
were  granted;  among  others,  an  exemption 
from  taxation  as  set  out  in  section  8  of  the 
act,  uiK>n  the  express  condition  of  "the  com- 
pletion of  said  railroad  (that  is,  the  Tazoo  & 
Mississippi  Valley  Railroad)  to  the  Mississippi 
river."  And  yet,  without  pretense  of  ever 
having  "completed"  the  construction  of  the 
said  railroad  to  the  Mississippi  river,  It  is 
gravely  nrged  that  because  the  Y.  &  M.  Y.  B. 
Co.  consolidated  with  the  L.,  N.  O.  &  X.  B.  Co., 
which  had  bought  the  Nn  1.  *  C.  R.  R.,  the 
exempUmi  had  been  earned.  It  ought  to  be 
obvious  that  a  paper  consolidation  is  not  a 
completion  by  physical  construction  to  the. 
Mississippi  river.  The  reasons  underlying  the 
exemption— the  consideration  to  the  state- 
are  plain,  are  adverted  to  in  tbe  preamble, 
and  utterly  negative  the  claim  of  appellant 
Adams  v.  Railroad  Co.,  76  Miss.  275,  22  South. 
824;  Railroad  Co.  r.  Thomas,  65  Miss.  562,  5 
South.  108,  afBrmed  In  132  U.  S.  174,  10  Sup. 
Ct  68.  The  city  of  Jackson  had  no  power  to 
grant  the  exemption  claimed.  There  is  no 
merit  In  any  of  tbe  oontentlona.    Affirmed. 


(18  MUs.  ses) 

HcGUIRD  et  aL  T.  UNION  my.  CO.  et  aL 
(Supreme  Court  of  MisgisslppL  April  8,  1890.) 
Taxation— ABSBsaiann  Rou.  —  Tnao  tob  FruHa. 
Code  1882,  {  S783,  provides  that  a  failare 
to  return  an  assessment  roll  on  tbe  day  named 
therefor  shall  not  affect  the  validity  of  the  as- 
sessment. If  it  is  approved  by  the  board  of  sn- 
pervisors.  Section  8784  provides  that  the  board 
may  extend  the  time  for  filing  such  return  one 
month,  if  it  appear  that  the  assessor  is  capable, 
and  good  cause  be  shown  for  the  extension,  bat 
that  this  may  be  done  only  when  it  is  manifest 
that  the  assessment  will  be  completed  within 
that  time.  BOd  that,  where  the  board  extends 
the  time,  for  the  return  by  a  delinquent  or  in- 
capable assessor  for  two  months,  its  approval 
of  an  assessment  then  returned,  without  giv- 
ins  taxpayers  an  opportunity  to  object,  is  In- 

Appeol  from  duincery  court,  Bolivar  coun- 
ty; A.  H.  LonglDo,  Chancellor. 

Bill  by  O.  O.  McGnire  and  others  against 
tbe  Union  Investment  (Company  and  others. 
The  bill  in  this  case  was  filed  to  cancel  a 
cloud  upon  tbe  title  to  land.  It  alleges  that 
the  land  was  sold  in  1884,  for  the  taxes  at 
1883,  and  struck  off  to  tbe  state,  and  that 
complainants  purcliased  from  the  state  In 
1886.  They  ask  for  the  cancellation  of  de- 
fendants' tltl*  aa  «  (flood  upon  their  title. 


Defendants  answered  tbe  MD,  denying  all  the 
material  allegations  thereof.  They  Cha^e 
that  the  sale  made  by  the  tax  collector  to  the 
state  of  the  land  was  null  and  void,  and  that 
the  assessment  roll  under  which  the  sale  was 
made  was  null  and  void,  and  did  not  author- 
ize a  sale  of  said  land  for  taxes,  because  It 
was  not  completed  by  the  assessor  and  de- 
livered to  the  clerk  of  the  board  of  supervis- 
ors on  or  before  the  first  Monday  of  July, 
1882,  as  required  by  law,  and  the  time  for  the 
completion  of  the  roll  was  not  extended  by 
tbe  board  at  its  July,  1882,  meeting,  but  the 
board  of  snpervisora,  instead  of  ordering  a 
new  assessment  at  its  August  meeting,  as  re- 
quired by  law,  extended  time  to  the  assessor 
to  complete  the  roll,  which  should  have  been 
filed  on  tbe  first  Monday  in  July,  1882,  to  the 
6th  day  of  September,  1882;  that  said  roll 
was  filed  on  the  6th  day  of  September,  and 
was  approved  by  the  board  on  the  third  day 
after  it  was  ffied,  and  the  taxpayers  had  no 
«q>portunity  to  file  objections  thereto.  The 
orders  of  the  board  of  supervjeors  were  made 
exbibits  to  the  bUl.  Ttom  a  decree  denying 
tbe  relief  sought  in  the  bill,  and  dismissing  it, 
and  taxing  defendants  with  the  costs,  com- 
plsinants  appealed,  and  the  defendants  prose- 
cuted a  cross  appeal.  Reversed  as  to  defend- 
ants. 

Sillers,  Jones  ft  Owen,  for  j^alnUflS. 
Moore  ft  Clark,  for  defendants. 

WOODS,  O.  J.  "The  failure  of  the  assess- 
or to  certify  and  swear  to  his  sssessment  roll, 
or  to  retnm  it  oh  the  day  named  for  its  re- 
turn, shall  not  affect  the  validity  of  the  as- 
sessment, if  approved  by  the  board  of  snper- 
vlsors,  or  by  operation  of  law,"  is  the  lan- 
guage of  section  378S,  (3ode  1882.  Under  diU 
section,  it  is  contetaded  for  appellant  that  tbe 
failure  to  file  the  roll  oa  or  before  the  fiiat 
Monday  in  July,  1882,  and  the  further  failure 
to  file  the  roil  on  the  first  Monday  in  August 
of  the  same  year,  aind  a  filing  on  August  17th, 
under  an  order  made  by  the  board  of  super- 
visors allowing  the  assessor  imtll  first  Mon- 
day in  September,  and  its  approval  by  the 
board  of  supervisors  on  that  day,  without  op- 
portunity to  taxpayers  to  file  objections  there- 
to, does  not  invalidate  the  assessment.  But 
this  view  is  maintainable  only  when  section 
8783  is  wrested  from  all  tbe  other  provisions 
of  tbe  Code,  which  constitute  one  whole  har- 
monloos  scheme  of  assessments.  Looking  at 
tbe  succeeding  sections  of  the  Code  on  this 
subject,  we  find  that,  by  section  3784,  the 
board  of  supervisors  at  its  July  meeting  may 
extend  the  time  for  the  completion  and  retnm 
of  the  assessment  until  tbe  flrat  Monday  in 
August,  if  it  shall  then,  at  the  July  meetingi. 
be  found  that  the  assessm  is  capable,  and  that 
good  cause  be  showa  for  the  failure  to  retnm 
the  assessment  roll  at  the  July  meeting.  But 
the  section  then  condndes:  "This,  however, 
shall  not  be  done  unless  It  be  manifest  to  the 
board  that  the  assessment  will  be  completed 
within  that  time;  otherwise  U  shall  piooeedt 
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ander  the  next  sacceedlog  section,  to  order  a 
new  assessment"  Section  3785  requires  the 
board  of  supervisors,  at  Its  July  meeting,  to 
examine  the  assessment  rolls  returned  by  the 
assessor,  and  then  determine  If  a  new  assesa- 
ment  be  necessary;  and  If  the  assessor  be 
found  to  be  Incapable,  or  If  his  assessment 
be  found  to  be  so  imperfect  that  it  ought  not 
to  be  approved,  the  board  may  appoint  some 
suitable  person,  other  than  the  assessor,  to 
make  the  assessment,  and  return  it  as  speed- 
ily as  possible,  and  within  such  time  as  the 
board  of  supervisors  may  prescribe.  Section 
3786  requires  assessmentB  made  by  a  person, 
other  tlian  the  assessor,  appointed  by  the 
board  for  that  purpose,  to  be  returned,  If 
practicable,  by  the  first  Monday  in  September; 
and,  when  so  made  and  returned,  the  board 
shall  immediately  assemble,  receive,  and  ex- 
amine the  same,  and  appoint  some  early  day 
to  hear  and  determine  objections  thereto  and 
to  publish  notice  thereof.  There  are  other 
sections  constituting  important  parts  of  this 
one  entire  and  harmonious  scheme  for  malt- 
ing assessments;  but  those  we  have  referred 
to  are  sufSdent  to  show  a  total  departure  by 
the  board,  in  this  case,  from  the  law  applica- 
ble. 

It  the  board  of  supervisors  can,  in  the  face 
of  the  plain  requirements  of  the  statute,  ex- 
tend the  time  for  the  completion  and  return 
of  his  assessment  by  a  delinquent  or  Incapa- 
ble assessor  until  the  first  Monday  in  Septem- 
ber, wliat  will  prevent  its  extending  the  time 
in  a  like  case  until  November  or  December? 
And  if  the  board  can  approve  an  assessment 
made,  as  the  one  in  hand  was,  in  utter  viola- 
tion of  law,  without  appointing  an  early  day 
to  give  taxpayers  notice.  In  order  that  they 
may  make  objections,  where  shall  the  limit 
to  Us  exercise  of  arbitrary  power  be  drawn? 
There  is  a  vast  difference  between  a  failure 
to  return  an  assessment  roll  on  the  very  day 
named  for  Its  return,  followed  by  compliance 
on  the  board's  part  with  all  the  other  require- 
ments of  law,  and  a  failure  to  return  for  two 
m(»iths,-  and  an  approval,  without  opportunity 
to  taxpayers  to  make  objections,  on  the  very 
day  fixed  by  the  board's  order  for  its  return. 
The  statute  vras  designed  to  cure  trifling  and 
Immaterial  delay  in  returning  the  assessment, 
but  surely  not  to  authorize  assessors  to  return 
and  boards  to  approve  at  their  unrestrained 
pleasure  at  any  time.  This  question,  in  a 
case  resting  upon  the  same  facts  that  are  dis- 
closed in  the  present  appeal,  was  decided  by 
us  adversely  to  appellants'  contention  in 
Relnach  ▼.  Security  Co.  (at  the  spring  term, 
1896,  of  this  court),  23  South.  1020,  but  the 
case  was  then  thought  by  us  to  be  so  plain 
as  not  to  require  a  written  opinion.  We  are 
persuaded  that  the  decree  against  the  appel- 
lees for  costs  was  the  result  of  Inadvertence, 
and  the  same  is  set  aside  and  reversed,  and 
the  appellants  are  taxed  with  costs  in  the 
court  below  and  here.  With  this  trifling  ex- 
ception, the  decree  of  the  court  below  Is  af- 
firmed. 


(SI  La.  Ann.  636) 

JONES  et  al.  t.  JONES  et  aL  (No.  12,847.)* 
(Suprnne  Court  of  Louisiana.  June  24,  1896.) 
Pijsoi,  EviDBKoa  — FBBsoRn>noN  or  Tax-Titlb— 

EsTOPPBIr— FliEXIIXNa. 

1.  The  familiar  mle  of  evidence  that  parol 
testimony  is  inadmissible  to  affect,  alter,  or 
change  title  to  immovable  property,  is  given 
interesting  application  herein. 

2.  Likewise  the  rule  of  law  relating  to  the 
prescription  of  tax  titles  and  acts  of  sale  trans- 
lative of  property,  and  relating  to  estoppels  by 
conduct  as  affecting  minors  after  becoming  of 
age. 

3.  Any  creditor  having  an  interest  that  pre- 
scription should  be  acquired  by  his  debtor  may 
plead  it. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Concordia;   J.  L.  Dagg,  Judge. 

Action  by  C.  B.  Jones  and  others  against 
Laura  Jones  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    AflOnoed. 

Lazarus,  Moore  &  Luce,  for  appellantB. 
Elam  &  Dale,  for  appellees. 

BLANOHARD,  J.  In  August,  1889,  Mrs. 
Laura  Jones,  widow  of  Charles  Jones,  de- 
ceased, contracted  a  loan  of  $13,000  from  the 
Union  Mortgage  Banking  &  Trust  Company, 
Limited,  for  which  she  executed  her  several 
promissory  notes,  and  to  secure  payment 
thereof  mortgaged,  by  public,  authentic  act, 
the  lands,  with  improvements,  farming  imple- 
ments, etc.,  constituting  the  Elmly  plantation, 
situated  on  BlacK  river,  in  the  parish  of  Oat&- 
boula,  and  containing  2,705.69  acres,  more  or 
less.  The  earlier  interest  notes  appear  to 
have  been  paid,  but  there  was  default  In  the 
payment  of  the  later  ones,  as  well  as  in  the 
one  covering  the  principal  of  the  indebted- 
ness ($13,000),  which  matured  August  14, 
1894.  The  mortgage  company  took  out  ex- 
ecutory process  to  enforce  its  mortgage  rights. 
The  sale  of  the  property  was  arrested  by  In- 
junction invoked  by  the  mortgagor  on 
grounds  setting  forth  both  the  nullity  of  the 
mortgage  and  the  Informality  and  illegality 
of  the  foreclosure  proceedings.  The  trial  of 
this  Injunction  suit  resulted  in  a  Judgment  In 
favor  of  the  defendants,  rejecting  plaintiffs' 
demand,  dissolving  the  writ,  and  directing 
the  sheriff  to  proceed  with  the  execution  of 
the  writ  of  seizure  and  sale.  No  appeal  ap- 
pears to  have  been  taken  from  this  decree. 
The  sheriff  proceeded  with  the  execution,  and 
readvertised  the  property  for  sale  on  January 
2,  1897,  when  he  was  again  arrested  by  in- 
junction, sued  out  by  C.  B.  Jones  and  F.  S. 
Jones,  plaintiffs  herein.  They  are  sons  of 
Mrs.  Laura  Jones  by  her  marriage  witb 
Charles  Jones,  and,  alleging  themselves  to  be 
forced  heirs  of  the  latter,  claim  that  hia  in- 
terest in  the  property  was  never  legally  de- 
vested, and  that  at  the  time  their  mother  con* 
tracted  the  mortgage  under  which  the  Elmly 
plantation  was  seized  they  (plaintiffs)  were, 
as  heirs  aforesaid  of  their  father,  owners  ot 

1  Behearing  denied  March  7,  18M. 
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an  nnaiyided  one-liaU  interest  In  the  proper- 
ty, and  bence  their  right  to  arrest  the  sale 
by  Injunction. 

We  condense,  from  tlieir  petition,  the  case 
of  these  plaintiffs  as  follows:  Charles  Jones 
died  In  Catahoola  parish  in  1870,  leaving  an 
estate  valued  at  more  than  $30,000.  His  suc- 
cession was  open,  and  a  paper  putporting  to 
be  a  last  will  and  testament  in  olographic 
form  was  admitted  to  probate,  B.  H.  Cnney 
recognized  and  confirmed  as  executor  there- 
under, and  placed  In  possession  of  the  suc- 
cession property,  and  Inventory  and  appraise- 
ment was  made;  but  the  same  has  disappear- 
ed, and  no  record  thereof  can  be  found  in 
the  clerk's  office.  Mrs.  Laura  Jones,  their 
mother,  was,  in  April,  1870,  confirmed  as 
natural  tutrix  of  plaintiffs,  they  being  minors 
at  that  date,  and  R.  H.  Cuney  was  appointed 
under-tntor,  though  it  is  denied  that  he  ever 
took  the  oath  of  office  as  such;  and  It  Is 
charged  that  the  tutrix  failed  to  cause  an  iii- 
ventory  of  their  property  to  be  taken  and  re- 
corded as  required  by  law,  and  because  of 
this  neglect  her  appointment  became  null  and 
void.  That  In  October,  1870,  their  mother, 
acting  as  agent  and  attorney  in  fact  of  Rosa 
and  £aia  Jones,  major  heirs  of  Charles  Joaes, 
and  in  her  pretended  capacity  as  natural 
tutrix  of  plaintiffs,  Instituted  suit  against 
Guney,  executor,  attacking  the  will  of  Charles 
Jones,  as  void,  and  praying  to  be  placed  In 
possession  of  the  property  of  his  estate  in  her 
said  capacity  as  agent  and  tutrix.  That  this 
suit  resulted  In  the  validity  of  the  will  being 
maintained,  but  declaring  that  by  Its  terms 
the  seisin  of  the  estate  did  not  vest  In  the 
executor,  who  was  ordered  to  deliver  over  to 
Mrs.  Jones,  as  agent  and  tutrix,  all  of  the 
succession  property.  That  their  mother,  pur- 
suant to  said  decree,  took  possession  and  con- 
trol of  the  property,  to  wit,  the  Eamly  plan- 
tation and  its  appurtenances;  and  that,  In 
consequence,  though  not  lawfully  qualified  as 
tutrix,  she  became  subject  to  all  the  obliga- 
tions as  such  and  as  negotlorum  gestor.  That 
in  April,  1871,  their  said  mother,  In  her  own 
name  and  right,  Instituted  suit  against  Cuney 
In  his  capacity  as  executor  of  Charles  Jones, 
deceased,  and  as  nnder-tutor  of  plaintiffs,  and 
against  Rosa  and  ESla  Jones,  major  heirs  of 
Cliarles  JoneB«  in  which  she  prayed  to  be 
recognized  as  sole  owner  of  the  Elmly  plan- 
tation, and  for  the  setting  aside  and  revoca- 
tion of  all  acts  and  things  that  had  been  done 
militating  against  her  claim  of  ownership. 
That  In  this  stdt  the  court  decreed  a  certain 
judgment  of  separation  of  property  rendered 
in  the  Fifth  district  court  of  New  Orleans  in 
March,  1849,  between  Laura  and  Charles 
Jones,  dissolving  the  community  between 
them,  to  be  void;  also  that  the  sale  of  an  un- 
divided half  Interest  of  said  Elmly  plantation 
under  said  judgment,  at  which  Mrs.  Jones  be- 
came the  purchaser,  was  likewise  void;  and 
that  the  subsequent  acquisition  by  her  from 
Wniiam  Dunbar  (co-owner)  of  the  remaining 
half  of  the  plantation  was  a  community  ac- 
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qulsltlon;  also  that  the  sheriff's  sale.  In 
March,  1860,  at  which  Charles  Jones  acquired 
title  to  the  Elmly  plantation,  which  had  been 
seized  in  eatisfactlon  of  a  judgment  obtained 
at  the  suit  of  Lalande  against  Mrs.  Laura 
Jones,  was  void;  and,  lastly,  the  court  de- 
creed that  the  original  sheriff's  deed  to  Mrs. 
Jones  of  an  undivided  half  of  the  property 
should  stand  as  a  datlon  en  palement,  and 
the  other  half  be  recognized  as  the  property 
of  Charles  Jones.  That,  so  far  as  they  (plain- 
tiffs herein)  are  concerned,  the  judgment  In 
the  suit  last  mentioned  Is  void,  for  the  rea- 
son that  Cuney,  who  was  cited  to  represent 
them  therein  as  nnder-tutor,  was  not  such, 
because  never  qualified,  and  that  all  acts 
done  by  him  as  under-tutor  and  by  their 
mother  as  tutrix  are  void  absolutely,  because 
of  Hald  want  of  qualification  in  the  one  case 
and  of  want  of  registry  of  extract  of  Inven- 
tory in  the  mortgage  book  in  the  other  case. 
That  their  mother  is  estopped  from  pleading 
the  nullity  of  the  judgment  rendered  by  the 
New  Orleans  court  decreeing  her  separate  in 
property  from  their  father,  and  dissolving  the 
community;  and  that  the  Elmly  plantation, 
having  been  lawfully  acquired  at  sherUTs 
sale  in  execution  of  a  judgment  against  her, 
the  same  was,  at  the  death  of  their  father, 
his  separate  property,  and  descended  to  his 
heirs  In  full  fee  simple.  That  the  purchase 
of  the  property  at  tax  sale  in  November,  1872, 
by  C.  J.  Boatner  was  for  account  of  Mrs. 
Laura  Jones  as  the  agent  of  the  major  and 
tutrix  of  the  minor  heirs  of  Charles  Jones, 
and  this  was  later  shown  by  the  transfer  of 
the  title  by  Boatner  to  Mrs.  Jones;  and,  fur- 
ther, that  the  tax  adjudication  to  Boatner 
was,  any  way,  void  because  of  want  of  pre- 
vious demand  for  payment  of  the  taxes,  and 
because  of  insufficiency  of  description  to  sup- 
port the  sale  of  the  property.  That  the  trans- 
fer of  the  title  by  Boatner  to  Mrs.  Jones  was 
void  because  at  the  time  she  was  acting  as 
the  tutrix  and  legal  representative  of  plain- 
tiffs, and,  though  she  bad  failed  to  qualify 
according  to  law,  was  disqualified  and  In- 
capable of  acquiring  an  adverse  Interest  in 
property  belonging  to  them.  That  while  G. 
B.  .Tones,  one  of  plaintiffs,  did.  In  December, 
1872,  sell  and  convey  to  his  mother  his  In- 
terest In  the  property,  the  deed  was  void  for 
want  of  consideration,  and,  further,  because 
said  Jones  was  under  age  at  the  time,  and 
under  the  control  and  tutelage  of  his  said 
mother  and  tutrix,  and  It  was  only  recently 
that  he  was  made  aware  of  his  Incapacity  to 
dispose  of  the  property.  The  mortgage  com- 
pany, the  sheriff,  and  Mrs.  Jones  are  made 
parties  defendant,  and  the  prayer  Is  that  the 
judgment  rendered  In  November,  1891,  in  the 
suit  of  Mrs.  Jones  against  Cuney,  executor 
and  under-tutor,  and  others,  be  decreed  void 
so  far  as  the  same  affects  them  (plaintiffs); 
that  the  Elmly  plantation  be  decreed  to  have 
been  the  separate  estate  of  Charles  Jones, 
and  to  have  descended  as  such  to  plaintlffa, 
as  his  forced  heirs,  to  the  ^ent  of  an  undl- 
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vided one-half  lliereof ;  that  the  tax  sale  to 
Boatner,  the  conveyance  from  him  to  Mrs. 
Jones,  and  the  pretended  sale  by  0.  B.  Jones 
to  her  be  all  declared  void;  and  that  the  in- 
junction against  the  sale  under  the  foreclo- 
sure proceedings  be  perpetuated,  etc  The 
mortgage  company  make  answer,  denying 
that  plaintiffs  own  any  part  of  the  E!ln^ 
plantation;  aver  the  same  to  be  the  property 
of  Mrs.  Jones;  that  she  was  decreed  owner 
of  an  undivided  half  thereof  by  Judgment 
rendered  in  November,  1871,  in  her  suit 
against  Guney  as  executor  and  under-tutor; 
that  in  October,  1872,  she  purchased  the  in- 
terest of  Rosa  and  Ella  Jones  (her  daughters) 
in  the  property;  that  in  December,  1872,  she 
purchased  the  interest  of  C.  B.  Jones  (her 
son)  in  the  same;  that  in  November,  1872, 
the  tax  collector  sold  and  adjudicated  all  of 
the  interest  of  the  estate  of  Charles  Jones  in 
the  plantation  at  tax  sale  to  C.  J.  Boatner, 
after  full  compliance  with  all  legal  require- 
ments, which  title  was  subsequently  duly 
confirmed  to  and  In  said  Boatner  by  the  au- 
ditor of  the  state,  after  expiration  of  the  re- 
demption period;  that  the  auditor's  deed  had 
the  effect  of  making  absolute  and  perfect  the 
title  of  said  Boatner,  and  that  all  parties  are 
forever  estopped  from  contesting  its  validity, 
which  estoppel  is  specially  pleaded  against 
plaintiffs  In  injunction;  that  In  February, 
1875,  Boatner  conveyed  the  Elmly  plantation 
tor  good  and  sufficient  consideration  to  Mrs. 
Jones,  by  conveyance  valid  in  form,  and 
translative  of  the  property;  that  all  of  the 
several  transfers,  acts  of  sale,  and  convey- 
ances were  duly  and  seasonably  recorded  in 
the  conveyance  records  of  the  parish  where 
the  plantation  was  situated;  that  both  plain- 
tiffs knew  at  the  time  of  this  purchase,  and 
made  no  objection  thereto,  and  have  since 
made  none  until  now,  that  their  mother,  ever 
since  her  purchases  as  hereinbefore  set  forth, 
has  been  in  the  actual  possession  of  the  prop- 
erty as  owner,  resided  thereon  in  that  ca- 
pacity, apd  the  same  has  been,  ever  since  the 
purchase  from  Boatner,  assessed  for  taxation 
solely  in  her  name,  and  her  possession  has 
been  open,  constant,  and  peaceable,  as  owner, 
for  more  than  20  years,  to  the  knowledge  and 
with  the  acquiescence  of  plaintiffs,  who  have 
permitted  her  to  deal  with  the  public  general- 
ly as  owner,  and  are  thereby  estopped  from 
asserting  any  claim  as  owners  thereof;  and 
that  as  sncb  owner  Mi&  Jones  executed  the 
mortgage  to  the  respondent  company  to  se- 
cure the  large  sum  of  money  borrowed  by 
her,  which  she  received  and  used.  Alleging 
the  validity  of  the  tax  sale  to  Boatner,  and 
that  of  all  of  the  other  tlties  by  which  Mrs. 
Jones  acquired  and  holds  the  plantation,  they 
plead  the  prescriptions  of  one,  two,  three, 
five,  and  ten  years  against  any  right  of  plain- 
tiffs In  injunction  to  bring  any  action  at  all 
to  set  aside  the  tax  sale,  or  disturb  the  same 
on  account  of  any  alleged  Informality,  irregu- 
larity, or  nullity.  But,  if  the  tax  sale  be  not 
valid,  reserving  all  legal  rights,  they  plead 


In  the  alternative  ttie  validity  and  Undlng 
force  of  the  Judgment  rendered  In  November, 
1871,  in  the  suit  of  Mrs.  Jones  against  Ouney, 
executor  and  under-tntor,  and  others,  and  in- 
terpose the  same  prescriptions  against  any 
action  to  annul  same,  as  well  as  the  plea  of 
res  Judicata.  They  plead  the  same  prescrip- 
tions against  all  demands  of  C.  B.  Jones  to 
question  or  annul  the  conveyance  made  by 
him  to  his  mother.  In  the  event  the  Judg- 
ment In  the  suit  of  Mrs.  Jones  against  Ouney, 
executor,  eta,-  aforesaid,  be  not  maintained 
as  valid,  they  ask  that  all  rights  be  reserved 
to  them  (respondent  company)  to  show  that 
the  alleged  and  pretended  purchase  by 
Charles  Jones  of  the  property  under  the  Judg- 
ment rendered  in  the  suit  of  Lalande  against 
Mrs.  Jones  was  null  and  void,  and  did  not 
devest  the  ownership  of  Mrs.  Jones  in  the 
property.  They  set  up  that  the  mortgage 
company  has  paid  the  taxes  due  upon  the 
property  for  the  last  several  years,  and  took 
subrogation  of  the  state's  rights;  that  plain- 
tiffs have  never  exercised  any  ownership  of 
the  property;  that  their  claims  now  set  up 
are  pretended  and  fictitious,  asserted  merely 
for  the  purpose  of  gaining  time  on  this  In- 
debtedness for  their  mother,  whose  prior  in- 
junction of  the  sale  of  the  property  under  the 
mortgage  bad  been  dissolved.  Reserving  the 
right  to  sue  upon  the  Injunction  bond  for 
damages,  respondent  company  prays  for  re- 
jection of  the  demand  of  the  plaintiffs;  that 
Mrs.  Jones  be  decreed  the  legal  owner  of  the 
property;  that  the  injunction  be  dissolved, 
the  company's  mortgage  recognized,  and  the 
sale  thereunder  to  satisfy  the  indebtedness  be 
allowed  to  proceed.  No  answer  was  filed  by 
the  other  defendant,  Mrs.  Laura  Jones.  Up- 
on the  issues  presented  by  the  answer  of  the 
mortgage  company,  Judgment  was  rendered 
rejecting  the  demand  of  plaintiffs,  dissolving 
the  injunction,  and  ordering  the  sheriff  to  pro- 
ceed with  the  execution  of  the  writ  Plain- 
tiffs appeal. 

It  Is  not  disputed  that,  from  the  date  of 
her  purchase  from  0.  J.  Boatner,  Mrs.  Jones 
had  actual  possession,  as  owner,  of  the  plan- 
tation up  to  the  time  It  was  seized  by  the 
sheriff  under  the  foreclosure  proceedings  in- 
stituted by  the  mortgage  company,  and  cul- 
tivated It  during  the  thne  of  this  possession 
for  her  own  account  -  It  also  appears  that 
she  paid  all  the  taxes  on  tiie  property,  ex- 
cept those  paid  by  the  mortgage  company, 
and  that  the  plaintiffs  never  bad  possession 
of  the  plantation,  never  enjoyed  any  of  its 
revenues,  were  never  held  or  considered  dur- 
ing this  time  as  owners  of  any  part  thereof, 
no  taxes  therefor  were  ever  assessed  In  their 
name,  and  they  never  paid  any  taxes,  -it  la 
in  evidence  that  C.  B.  Jones  was  bom  on  De- 
cember 24,  1862,  and  F.  S.  Jones  on  February 
6,  1860;  so  that  when  the  former  sold  his 
interest  in  the  Elmly  plantation  to  his  mother, 
on  the  5th  of  December.  1872,  he  had  not 
reached  his  majority  by  about  one  year.  He 
became  of  age,  however,  on  December  24, 
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1878,  and  from  that  date  to  the  time  of  tbe 
flling  of  this  Bult  2S  yean  had  elapsed,  i\a- 
Ing  all  of  whicb  time  he  remained  in  quiet 
acquiescence  in  the  sale  he  bad  made  to  his 
mother.  He  was,  at  the  time  of  the  convey- 
ance, temporarily  aojoumlng  in  Bnrope.  He 
never  returned  to  the  plantation,  and  has  nev- 
er asaerted  any  ownership  In  It  until  now. 
He  permitted  his  act  of  sale  to  his  mother  to 
stand  of  record  unchallenged.  It  was,  in 
terms,  sufficient  to  convey  the  property,  and 
set  forth  a  valuable  consideration,  which  the 
evidence  sustains.  There  was  nothing  in  the 
act  to  indicate  he  was  not  21  years  of  age 
when  he  executed  It.  At  the  time  a  J.  Boat- 
ner  conveyed  the  property  to  Mrs.  Jones,  aft> 
er  his  purchase  of  it  at  tax  sale,  C.  B.  Jones 
was  more  than  21  years  of  age.  His  mother 
was  no  longer  his  tutrix  then,  and  over  20 
years  had  elapsed  from  the  date  of  that  sale 
to  the  filing  of  this  suit  during  all  of  which 
time  he  questioned  neither  the  tax  title  ac- 
quired by  Boatner  nor  the  conveyance  made 
by  the  latter  to  his  mother.  Under  those  cir- 
cmnstances  there  can  be  no  doubt  of  the  ap- 
plicability as  to  him  of  the  prescriptions  in- 
voked by  the  mortgage  company.  Rev.  Civ. 
Code,  art  3542;  Brownson  v.  Weeks,  47  La. 
Ann.  1042,  17  South.  480;  Vanghan  v.  Chris- 
tine, 3  La.  Ann.  328.  He  Is  without  color  of 
title  to  any  interest  whatever  In  the  property. 
F.  8.  Jones  was  15  years  of  age  when  Boat- 
ner conveyed  the  property  to  Mrs.  Jones.  But 
he  became  of  age  on  February  5,  1881,  and 
from  that  time  down  to  the  filing  of  this  suit 
a  period  of  nearly  16  years,  he  took  no  steps 
to  contest  the  title  Boatner  had  acquired  at 
the  tax  sale,  nor  the  conveyance  he  made  of 
the  property  to  Mrs.  Jones.  The  tax  collect- 
or's deed  to  Boatner  states  that  20  days'  writ- 
ten notice  to  pay  the  taxes  assessed  against 
the  property  was  given  both  to  R.  H.  Cuney, 
executor  of  the  estate  of  Charles  Jones,  and 
to  Laura  Jones,  as  agent  of  the  msjor  heirs 
of  the  said  Jones,  and  as  tutrix  of  his  minor 
children;  and,  said  parties  having  failed  to  pay 
the  same  within  the  legal  delays,  be  proceeded 
to  seise,  advertise  for  sale,  and  sell  the  prop- 
erty,  to  wit,  the  Elmly  plantation,  describing 
it  by  legal  subdivisions,  assessed  as  the  prop- 
erty of  the  estate  of  Charles  Jones,  deceased, 
and  the  same  was  adjudicated  to  said  Boat- 
ner, who  was  the  last  and  highest  bidder;  and 
to  whom  formal  transfer  and  conveyance  of 
the  property  was  made  and  recorded.  There 
Is  nothing  whatever  in  the  act  of  sale  to  Indi- 
cate that  Boatner  was  purchasing  for  any 
other  than  himself.  And  when  the  auditor  of 
the  state  came  to  confirm  the  sale,  which  he 
did  on  the  10th  of  March,  1876,  two  years  and 
four  months  after  Boatner's  purchase  at  the 
tax  offering,  he  did  so  by  formal  act  fully  and 
absolutely  conveying  the  property  to  him,  his 
heirs  and  assigns,  forever;  no  mention  being 
made  that  he  bad  acted  for  any  one  else  in 
purchasing  at  the  tax  sale.  It  Is  true  that 
Just  before  the  auditor  acted,  to  wit,  on  the 
2d  of  February,  1876,  Boatner  had  executed 


an  act  of  sale  of  ^e  property  to  Mrs.  Jones, 
so  that  the  auditor's  confirmation  of  his  title 
Inured  to  her  benefit  In  his  sale  to  Mrs. 
Jones  It  is  recited  that  he  sells,  transfers,  and 
delivers  to  her  all  his  right,  title,  and  inter- 
est in  and  to  the  property,  describing  it  fully, 
not  warranting  the  title,  but  selling  such  ti- 
tle as  he  had  for  the  consideration  of  $1,250^ 
acknowledged  to  have  he&a  received.  Again 
Is  no  mention  made  of  his  having  bought  the 
property  originally  for  any  one  other  than 
himself.  This  sale  was  not  merely  a  quit- 
claim deed.  While  warranty  was  excluded. 
It  was  a  formal  conveyance,  amply  sufficient 
In  terms  to  transfer  the  property  as  from  one 
owner  to  another.  While  it  was  an  act  under 
private  signature,  it  was  duly  acknowledged 
before  the  recorder  of  the  parish,  and  admit- 
ted to  registry  In  the  conveyance  records. 
Called  as  a  witness  for  plaintiffs,  Mr.  Boatner 
testUled  that  in  the  purchase  of  the  Elmly 
plantation  at  tax  sale  he  acted  as  the  agent 
of  Mrs.  Jones  and  her  children;  that  the 
taxes  were  paid  out  of  the  proceeds  of  tbe 
sale  of  succession  property,  and  that  in  trans- 
ferring tbe  plantation  to  Mrs.  Jones  he  receiv- 
ed no  other  consideration  than  the  ratification 
by  her  individually  and  as  agent  of  the  suc- 
cession property  he  had  sold  to  obtain  funds 
to  pay  the  taxes.  Seasonable  objection  to 
this  testimony  was  made  on  behalf  of  the 
mortgage  company  on  the  familiar  ground 
that  i»arol  evidence  is  inadmissible  to  affect 
alter,  or  change  title  to  Immovable  property, 
that  written  evidence  only  can  be  received  to 
affect  tbe  ownership  of  such  property,  and 
that  the  rights  of  defendant  company  could 
not  be  Jeopardized  by  such  testimony.  The 
objection  being  overruled,  exception  was 
made,  and  a  bill  reserved. 

There  was  error  In  this  ruling.  Tbe  testi- 
mony should  not  have  been  received  as 
against  defendant  company,  and  we  can  i)er- 
mlt  no  effect  to  be  given  to  it  There  is  noth- 
ing in  tbe  record  to  Impugn  the  regularity 
and  legality  of  the  tax  sale  to  Boatner.  It 
must  stand  as  a  valid  acquisition  of  the  prop- 
erty by  him.  Const.  1868;  art.  118.  It  devest- 
ed whatever  title  or  Interest  the  estate  of 
Charles  Jones  and  his  heirs  had  In  the  £3mly 
plantation,  and  tbe  prescriptions  invaked  by 
the  mortgage  company  to  aid  of  the  tax  title 
must  be  sustained  as  against  both  plaintiffs. 
Barrow  v.  Wilson,  89  La.  Ann.  409,  2  South. 
809;  Gee  v.  Clark,  42  La.  Ann.  918,  8  South. 
627;  Stille  V.  ShuU,  41  La.  Ann.  816,  6  South. 
634;  Stackhouse  v.  Kuntz,  41  La.  Ann.  415,  6 
South.  666;  Rev.  Civ.  Code,  art  3643.  Any 
creditor  havtog  ah  Interest  that  prescription 
should  be  acquired  by  bis  debtor  may  plead 
it  Rev.  Civ.  Code,  art  3466;  Giddens  v. 
Mobley,  37  La.  Ann.  900;  Lartbet  v.  Hogan, 
1  La.  Ann.  330;  Succession  of  McGiU,  6  La. 
Ann.  342. 

As  to  tbe  contention  of  F.  S.  Jones  that  his 
mother's  purchase  from  Boatner  must  be  con- 
sidered as  having  been  made  for,  and  Inuring 
to,  his  benefit  to  tbe  extent  of  his  interest  as 
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heir,  since  she  was  boldlns  at  the  time  the 
ca{>aclty  of  tutrix  to  him,  and  therefore  could 
not  acquire  an  Interest  adverse  to  him,  If  It 
have  any  force  at  all,  It  can  be  asserted  only 
as  against  her  In  a  contest  between  them. 
See  Rev.  CUv.  Code,  art  1146;  Bland  v.  Uoyd, 
24  La.  Ann.  603;  Pagett  t.  Curtis,  15  La. 
Ann.  451;  Carter  T.  McManus,  Id.  641.  It 
cannot  be  held  to  have  any  force  or  effect  as 
against  the  mortgage  company,  who  acted  on 
the  faith  of  the  public  records,  which  showed 
iUtle  In  Mrs.  Jones  alone.  F.  S.  JonCs,  by  per- 
mitting her  title  from  Boatner  to  remain  of 
record  unchallenged  for  years  after  he  had 
reached  his  majority  and  after  his  mother 
bad  ceased  to  be  his  tutrix.  Is  estopped  to  as- 
sert an  Interest  antagonistic  to  those  who  had 
acted  on  conditions  he  himself  contributed 
to  bring  about  Davis  v.  Greve,  32  La.  Ann. 
420;  Thompson  v.  Whltbeck,  47  La.  Ann.  49, 
16  South.  570;  Lacassagne  v.  Abraham,  48 
La.  Ann.  1160,  20  South.  672;  Chafle  v.  Far- 
mer, 34  La.  Ann.  1017. 
Judgment  affirmed. 


(El  La.  Ann.  731) 

STATE  V.  HAINES.    (No.  13.100.) 

(Supreme  C!ourt  of  Louisiana.     March  20, 

1899.) 

RjLFB  bt   Hdsbasd— Evidbkob— Sbtbrajtob— ABp 

BB8T  ov  JuDOMBNT— Bill  of  Exobptionb. 

1.  The  husband  of  a  woman  cannot  himself 
be  guilty  of  an  actual  rape  npon  his  wife,  on 
account  of  the  matrimonial  consent  which  she 
has  given,  and  which  she  cannot  retract. 

2.  To  hold  a  husband  charged  with  rape  up- 
on a  woman  who  is  his  wife,  or  to  convict 
him,  it  must  appear  that  the  carnal  Icnowledge 
of  the  woman  constituting  the  rape  was  ac- 
complished through  a  man  other  than  the  hus- 
band, and  that  the  husband  procured  it  to  be 
done,  or  assisted  the  other  in  the  execution  of 
their  common  purpose. 

3.  But  where  the  "other  man"  in  the  case, 
demanding  a  severance,  is  tried  first,  and  ac- 
quitted, the  prosecution  against  the  husband 
falls,  since  he  cannot  be  guilty  of  raping  his 
own  wife. 

■  4.  The  "face  of  the  record"  In  matters  pei^ 
taining  to  motions  in  arrest  of  judgment  does 
not  mean  merely  the  face  of  the  indictment 
It  embraces  the  record  of  the  case  as  made  up 
to  that  point 

5.  To  have  a  mere  note  entered  on  the  rec- 
ord, "Bill  of  exceptions  reserved,"  is.  In  a 
criminal  case,  no  bill  whatever.  And  it  is  not 
good  practice,  and  not  warranted  by  law,  for 
the  clerk  only  to  sign  papers  drawn  as  bills  of 
exception.  Act  No.  113  of  1896  does  not  au- 
thorize it.  Bills  of  exception  in  criminal  trials 
should  be  signed  by  the  trial  judge. 

(Syllabns  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  St  Martin;  Felix  Voorhles,  Judge. 

Sollnl  Haines  was  convicted  of  crime,  and 
appeals.    Reversed. 

James  E.  Mouton  and  Martin  &  Toorhles, 
for  appellant  Milton  J.  Cunningham,  Atty. 
Oen.,  and  James  Simon,  Dist  Atty.,  for  the 
State. 

BLANCHARD,  J.  This  man  was  indicted 
for  rape.    The  woman  was  bis  wife.    That 


he  la  guilty  of  a  heinons  offense  against  bn, 
a  jury  of  bis  countrymen  have  lo  said. .  Tbey 
called  it  rape,  qualifybig  their  verdict  bow- 
ever,  so  as  to  "save  bis  neck."  From  a  sen- 
tence by  the  court  to  imprisonment  for  life, 
he  appeals.  The  question  presented  is  unique 
and  novel.  Can  a  husband  commit  rape  upon 
a  woman  who  is  bis  wife?  That  he  can  pro- 
cure the  commission  of  the  crime  upon  her, 
or  aid  and  abet  its  being  done,  and  thus,  un- 
der our  law  and  criminal  practice,  make  him- 
self liable  as  principal  along  with  the  actual 
perpetrator,  is  clear.  But  In  this  case  the 
actual  perpetrator— the  one  who  in  and  by  his 
own  person  had  carnal  knowledge  of  the  wo- 
man, who  performed  the  act  of  sexual  Inter^ 
course,  and  who  was  named  and  identided  by 
the  prosecutrix  as  having  performed  It— waa 
acquitted.  Sollnl  Haines,  present  accused, 
and  Desird  O.  Thlbodeaux  were  jointly  in- 
dicted for  rape  upon  the  person  of  Rose  Mo- 
reaux.  They  were  prox>erly  charged  as  prin- 
cipals. State  V.  Prudbomme,  25  La.  Ann.  622. 
Thlbodeaux  demanded  a  severance,  which 
was  granted,  and,  being  tried  flxst  was  found 
not  guilty.  The  indictment  did  not  aver  the 
woman  to  be  the  wife  of  Haines,  but  proof 
of  this  fact  abundantly  appeared  in  the  pre- 
liminary proceedings  leading  up  to  the  trial, 
and  at  the  trial  itsdf .  The  acquittal  of  Thlbo- 
deaux left  Haines,  the  busliand,  alone  char- 
ged with  the  crime  of  rape,  and  he  was  con- 
victed. After  acquittal  of  the  man  who  ac- 
tually violated  the  person  of  the  woman,  the 
husband  being  present  aiding  and  abetting, 
is  there  any  longer  a  basis,  a  predicate,  a 
foundation,  upon  which  to  rest  the  prosecu- 
tion of  the  husband?  This  Is  tbe  question  in 
the  case.  While  the  husband  is  indicted  as  a 
principal,  he  could  be  guilty  of  the  crime  of 
rape,  in  so  far  as  his  wife  is  concerned,  only 
on  the  supposition  and  proof  that  he  procured 
tbe  offense  to  be  committed  upon  her  by  an- 
other, or  aided  or  abetted  that  other  in  so 
doing;  for,  if  he  were  the  one  who  forcibly, 
and  against  her  consent,  performed  the  sex- 
ual act  upon  her,  there  was,  and  could  be,  no 
rape.  This  is  so  because  tbe  husband  of  a 
woman  cannot  himself  be  guilty  of  an  actual 
rape  upon  his  wife,  on  account  of  the  matri- 
monial consent  which  she  has  given,  and 
which  she  cannot  retract  2  Arcbb.  Cr.  Prac. 
&  PI.  158.  Therefore,  while  this  husband  is 
charged  with  rape  on  a  woman  who  Is  hia 
wife,  to  hold  him,  or  convict  him,  it  must  ap- 
pear that  the  carnal  knowledge  of  the  wo- 
man, or  act  of  Intercourse  with  her,  was  ac- 
complished through  a  man  other  than  the 
husband,  and  that  tbe  husband  procured  it  to 
be  done,  or  assisted  the  other  in  tbe  execution 
of  tbeir  common  purpose.  Thlbodeaux  was 
"the  other  man"  in  this  case.  There  is  no 
I^etense  that  any  other  than  he  and  Haines 
are  implicated.  Tbe  woman  charges  no  one 
else.  Tbe  act  was  done  at  Thibodcaux's 
bouse.  She  was  well  acquainted  with  Thlbo- 
deaux. She  was  kept  against  her  will,  at 
his  house,  all  the  day  following  tbe  night  on 
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which  the  deed  was  eommltted,  and  then 
driven  by  him  in  a  buggy  to  her  father's 
house,  where  she  made  her  home.  There  is 
thus  no  question  ot  his  Identification  as  the 
mAn  who  was  with  her  husband  when  the 
rape  was  accomplished.  The  woman's  testi- 
mony was  that  the  husband  held  her  down 
by  the  throat  while  Tbibodeanz  performed 
the  sexual  act  The  husband,  then,  to  be 
guilty  of  this  charge  of  rape  must  necessarily 
hare  been  the  aider  and  abettor  of  another. 
The  real  principal  In  a  case  of  this  sort  Is  the 
man  who  actually  performs  the  act  constitut- 
ing rape,  who  had  carnal  knowledge  by  and 
through  his  person  with  the  person  of  the 
woman.  The  husband  could  not  be  this  act- 
or, for  sexual  Intercourse  by  him  with  bis 
wife,  even  effected  by  violence,  and  against 
her  consent,  would  not,  in  law,  be  rape.  Not 
being  the  principal  in  this  sense,  but  being 
present,  aiding  and  abetting,  he  must  be 
viewed  as  an  accomplice  in  the  crime  of  an- 
other man. 

Our  law  declares  that  all  parties  present 
aiding  and  abetting  in  the  commission  of  a 
felony  may  be  indicted,  convicted,  and  pun- 
ished as  principals.  But,  while  this  Is  so, 
the  common-law  distinction  is  not  to  be  lost 
sight  of.  This  distinction  at  common  law 
found  expression  in  degrees  of  guilt  "A  prin- 
cipal In  the  first  degree,"  says  Blackstone 
(Comm.  bk.  4,  p.  34),  "Is  the  actor  or  absolute 
perpetrator  of  the  crime;  and,  In  the  second 
degree,  he  Is  who  Is  mresent  aiding  and  abet- 
ting the  act  to  be  done."  Our  law  has  done 
away  with  this  distinction  so  far  as  charging 
the  crime  and  punishing  it,  but  the  reason  up- 
on which  It  rests  remains,  and  must  be  ap- 
plied In  a  case  like  the  Instant  one.  To  make 
a  man  a  principal  In  the  second  degree,  there 
must  be  a  principal  in  the  first  degree:  that 
Is  to  say,  there  must  be  one  who  does  the 
act  or  thing  without  which  there  Is  no  crime, 
and  with  respect  to  the  doing  of  which  the 
other,  or  principal  in  the  second  degree,  was 
present,  aiding  and  abetting.  If  there  be  no 
principal  In  the  first  degree,  no  one  who  does 
the  act  or  thing  constituting  the  crime,  there 
can,  of  course,  be  no  principal  In  the  second 
degree.  The  principal  In  the  first  degree  is 
the  one  who  actually  commits  the  criminal 
act  By  his  act  he  is  guilty,  without  refer- 
ence to  the  act  of  the  other,  or  principal  in 
the  second  degree;  but  the  latter  cannot  be 
guilty  of  crime  unless  the  former  actually  per- 
petrates the  act  One  cannot  be  guilty  of  aid- 
ing and  aliettlng  the  perpetrator  of  a  crime 
without  its  first  I}elng  shown  that  the  crime 
has  been  actually  committed  by  another. 
MuDlgBn  V.  C!om.,  84  Ky.  232,  1  S.  W.  417; 
Bowoi  V.  State  (Fla.)  6  South.  469;  State  v. 
Antoine,  42  La.  Ann.  &15,  8  South.  629.  If 
Thlbodeaux  performed  the  act  which  consti- 
tuted rape  upon  the  person  of  the  wife  of 
Haines,  and  the  latter  was  present,  aiding 
and  abetting,  both  are  guilty  as  principals 
of  the  crime.  But  If  Thlbodeaux,  on  that  oc- 
casion, which  is  the  only  one  charged,  did  not 


do  the  act,  then  It  was  not  done,  and  Haines 
cannot  be  convicted.  It  is  true  it  Is  for  the 
Jury  alone  to  determine  whether  or  not  the 
act  was  done,  and  by  their  verdict  on  the 
trial  of  Haines  they  said  It  had  been  done. 
By  whom?  Not  by  Thlbodeaux,  for,  on  the 
previous  trial,  the  Jury  said  he  did  not  do  it; 
that  Rose  Moreaux  was  not  raped  at  the  time 
laid  in  the  indictment  by  him.  If  Thlbodeaux 
did  not  do  It,  and  the  husband  did,  the  con- 
viction of  the  latter  is  faulty,  for  the  hus- 
band cannot,  per  se,  be  guilty  of  raping  his 
wife. 

The  case  stands  thus:  (1)  Thlbodeaux  ex- 
onerated from  the  charge  by  the  verdict  of 
not  guilty  as  to  him.  (2)  Haines  declared,  by 
the  verdict  of  guilty  as  to  him,  to  have  com- 
mitted the  crime  of  rape  upon  Bose  Moreaux. 
(3)  Rose  Moreaux  was,  at  the  time  of  the  act, 
the  wife  of  Haines.  We  are  constrained  to 
hold  that  this  conviction  cannot  stand.  The 
case  as  to  Haines  fell  with  the  acquittal  of 
Thlbodeaux.  It  would  be  different  if  Haines 
had  forced  Thlbodeaux  by  threats  and  vio- 
lence, against  his  will  and  consent  to  have 
sexual  Intercourse  with  the  wife,  who,  her- 
self, through  menace  and  coercion,  exerted 
on  part  of  the  husband,  had  been  forced  to 
yield.  In  such  case  the  husband  alone  might 
well  be  found  guilty  of  the  crime,  and  his  un- 
willing instrument  of  its  accomplishment  ac- 
quitted. But  the  case  at  bar  is  altogether 
differoit  Everything  negatives  any  sugges- 
tion that  the  Jury  acquitted  Thlbodeaux  on 
such  ground.  It  Is  not  pretended  that  they 
did. 

The  motion  in  arrest  of  Judgment  should 
have  been  sustained.  By  the  bill  of  excep- 
tions taken  to  the  contrary  ruling,  the  ques- 
tion herein  discussed  was  property  brought 
before  us.  From  the  record  of  the  case  as 
then  made  np,  from  the  proceedings  of  the 
trial  up  to  that  point,  appeared  the  defect,  the 
error,  the  inherent  weakness,  the  intrinsic 
cause  which  vitiated  the  verdict  and  arrested 
Judgment  upon  the  same.  The  point  made 
by  the  state  that  the  ruling  of  the  trial  Judge 
on  the  motion'  in  arrest  of  Judgment  cannot 
be  reversed  because  such  motion  was  not 
based  upon  errors  patent  upon  the  face  of  the 
record,  Is  not  considered  well  taken.  The 
"face  of  the  record"  does  not  mean  merely 
the  face  of  the  indictment  It  embraces  the 
record  of  the  case  as  made  up  to  that  point 
"A  motion  in  arrest  of  Judgment  is  not  limit- 
ed to  the  indictment  but  may  be  made  where 
there  is  error  In  any  other  part  of  the  rec- 
ord." £:nobloch.  Or.  Dig.  pp.  42,  43,  citing 
1  BIsh.  Or.  Proc.  (  1285,  and  Whart  Or.  PI. 
i  759. 

We  find  In  this  transcript  what  purport  to 
be  bills  of  exception  reserved  by  defendant  to 
other  rulings  of  the  court  One  of  them  is  a 
mere  note,  made  by  the  clerk,  as  follows: 
"Bill  of  exception  reserved,"  and  found  at 
the  close  of  the  Judge's  ruling  denying  a  mo- 
tion to  quash.  Two  others  are  drawn  In  the 
proper  form  of  bills  of  exception,  but  signed 
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only  by  the  derk.  We  take  this  occasion  to 
say  that  this  is  not  grood  practice,  and  not 
warranted  by  the  law.  There  Is  no  sanction 
for  It  In  Act  No.  113  of  the  Acts  of  1896.  BiUs 
of  exception  taken  on  the  trial  of  criminal 
causes  should  be  regularly  drawn,  and  either 
state  the  facts,  or  have  annexed  to  them  the 
statement  of  facts  taken  down  by  the  clerk 
pursuant  to  Act  No.  IIS  of  1896,  and  should 
In  all  cases  be  signed  by  the  Judge,  and  filed 
by  the  clerk.  The  bill  taken  to  the  ruling  of 
the  Judge  denying  the  motion  in  arrest  of 
Judgment  is  the  only  one  In  this  record  that 
comes  up  In  proper  shape.  It  was  signed  by 
the  Judge.  For  the  reasons  assigned,  it  Is  or- 
dered, adjudged,  and  decreed  that  the  ver- 
dict of  the  Jury  herein  be  set  aalde,  the  Judg- 
ment and  sentence  based  thereon  annulled 
and  avoided,  and  that  the  accused  be  dischar- 
ged from  custody. 


(SI  La.  Ann.  80S) 

TRAHAN  V.  SIMON  et  aL    (No.  12,996.)  i 
(Supreme  Court  of  Louisiana.     Feb.  6,  1899.) 

BmaXi  Fbop>btt  of  SocoBsaioN— SiiB  TO  Fat 

DbBTB— RSVOOATIOB. 

The  real  property  of  a  succession  having 
been  sold  for  the  purpose  of  paying  debts  of  the 
deceased,  a  single  legatee  is  without  interest  to 
Institute  snit  for  the  revocation  of  the  sale  on 
the  ground  that  same  was  made  to  a  person 
interposed  for  the  administrator  of  the  estate, 
if  the  purchase  price  is  paid  in  cash,  the 
amount  of  the  appraisement  in  the  inventory 
bid,  and  the  proceeds  yielded  are  insufficient  to 
pay  the  indebtedness  of  the  deceased. 
(Syllabus  by  the  Court.) 

Appeal  firom  Judicial  district  court,  parish 
of  Iberia;  Felix  Yoorhles,  Judge. 

Action  by  Paula  Trahan  agahist  Josephine 
Simon,  tutrix,  aa  administratrix,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Lewis  L.  Bourges,  for  appellant  Foster  & 
Broussard,  for  appellees. 

WATKINS,  J.  This  suit  is  brought  by  the 
plaintiff  in  her  own  right  and  as  the  wife  of 
Robert  N.  Bush,  who  Joins  her  for  the  purpose 
of  aiding  and  authorizing  her,  alleging:  That 
by  the  will  of  Pierre  Abadle,  deceased,  she 
was  instituted  a  residuary  legatee  of  an  undi- 
vided one-half  of  all  the  property  he  owned 
at  his  death,  both  real  and  personal;  and  that 
at  the  death  of  the' testator,  in  1882,  he  left, 
among  other  property,  the  following  real  es- 
tate, viz.  two  certain  improved  city  lots  In 
Ibeiia,  having  a  front  of  96  feet  front  on  Julia 
street  by  a  depth  of  152  feet,  valued  at  $4,000; 
also  movable  proiKrty,  valued  at  $330;  and 
outstanding  accounts  in  favor  of  the  deceased, 
who  was  a  physician,  valued  at  $1,742;  and 
all  ot  which  are  particularly  described  in  an 
inventory  of  the  estate  of  the  deceased. 
That  by  virtue  of  said  legacy  she  became  the 
owner  of  one  undivided  one-half  of  said  prop- 

1  Rehearing  denied  March  7,  1899. 


erty  Immediately  after  tbe  deatb  of  the  testa- 
tor, and  should  have  been  put  in  possession 
immediately  after  the  will  was  probated,  as 
she  had  been  formally  recognized  as  legatee 
by  an  order  of  court.  That,  Instead  of  so  do- 
ing, Charles  Clerc,  Sr.,  In  his  capacity  of  ad- 
ministrator of  said  succession,  caused  said  real 
estate,  and.  movable  property  also,  to  be  ad- 
vertised for  sale  on  the  7th  of  August,  1882, 
and  caused  a  pretended  sale  thereof  to  be  made 
to  Btlenne  Clerc  for  the  sum  of  $2,120;  and, 
on  the  12th  of  February,  1893,  only  sis 
months  afterwards,  said  pretended  adjudlcatee 
reconveyed  same  to  Charles  CJlerc,  Sr.,  for 
the  sum  of  $2,000,  on  terms  of  credit;  and  her 
averment  is  "that  both  of  these  sales  are  simu- 
lations, fraudulent  sales."  That  the  pretended 
adjudlcatee  and  purchaser  were  brothers,  and 
that  the  former  was  only  a  person  interposed 
to  take  title  for  the  latter,  who,  being  adminis- 
trator of  the  estate,  was,  In  law,  incapacitated 
to  bny  the  property  belonging  thereto;  and 
that  the  said  purchaser  was  "unable  to  pay 
$2,120  cash,  and  then  sell  for  $2,000  on  twelve 
months'  credit"  That  said  transaction  was 
not  a  sale,  but  an  attempt  to  deprive  petitioner 
of  her  rights,  and,  consequently,  null  and  void. 
She  dahus  further  that  Charles  Clerc,  In  his 
capacity  of  administrator  of  the  succession  of 
Pierre  Abadle,  Is  Indebted  nnto  her  In  the  Just 
and  full  sum  of  $871,  on  the  ground  that  he 
failed  to  collect  the  aforesaid  accounts,  or  show 
that  It  was  impossible  to  coUect  tbcm;  said 
claims  amounting  to  $1,742,  one-half  of  which 
belonged  to  petitioner  as  legatee  of  Pierre 
Abadle.  She  avers  that  said  claims  were  good, 
valid,  and  collectible  at  the  time  of  the  tes- 
tator's death.  She  further  avers  that  Pierre 
Abadie  owed  no  debts  at  the  time  of  his  death, 
and  that  Charles  Clerc  Is  Justly  Indebted  un- 
to her  In  the  further  sum  of  $2,000  for  the 
rent  of  the  aforesaid  property  from  the  7th  of 
August,  1882,  at  the  rate  of  $125  per  annum. 
The  prayer  of  petitioner  Is  that  defendants  be 
condemned  to  pay  her  the  sums  above  enumer- 
ated, and  recognize  her  as  owner  in  fee  simple 
of  the  aforesaid  property,  without  any  demand 
being  made  for  the  annulment  or  rescission  of 
the  sale  as  either  simulated  or  fraudulent.  In 
limine  the  defendants,  by  counsel,  filed  a  mo- 
tion to  compel  plaintiff  to  elect  whether  her 
action  was  a  revocatory  action  or  one  In  nul- 
lity; and  she  thereupon  elected  to  declare  same 
an  action  for  the  nullity  of  the  sales  mention- 
ed. Defendants  then  filed  a  peremptory  ex- 
ception of  no  cause  of  action  and  no  right  of 
action.  The  defendants,  for  answer,  deny  that 
said  property  was  acquired  through  fraud  or 
through  an  Interposed  party;  and  aver  that 
same  was  sold  for  cash,  at  public  auctlgn,  bi 
pursuance  of  an  order  of  court,  to  pay  debts 
of  the  estate  of  Abadle;  and  that  the  pro- 
ceeds thereof  were  distributed  on  the  adminis- 
trator's account;  that  said  estate  was  hopeless- 
ly Insolvent,  the  debts  thereof  amounting  to  a 
large  Sum  over  and  above  the  value  of  its  as- 
sets; and  that  the  plaintiff  was  not  oitltled 
to  have  any  legacy  left  her  paid  until  the 
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debts  of  the  deceased  had  been  first  satisfied. 
Tutrix  further  avers  that,  her  husband  hav- 
ing become  the  bona  fide  and  lawful  purchas- 
er of  said  property,  for  value,  at  the  time, 
long  after  the  administrator's  final  account 
had  been  filed  and  homologated,  and  he  had 
been  discharged  from  his  trust,  and  the  affairs 
of  the  succession  had  been  wound  up,  the  plaln- 
tUf  Is  barred  and  estopped  from  attacking 
same,  or  asserting  her  ownership  thereof.  She 
denies  any  responsibility  or  liability  to  the 
idalntlfr  for  or  on  account  of  said  claims  and 
accounts  of  the  deceased,  for  the  reason  that 
same  were  worthless,  and  uncollectible,  after 
diligent  efforts  had  been  made  to  realize  upon 
them.  She  farther  avers  that  the  plaintiff  has 
no  standing  In  court  to  have  the  nullity  of  said 
sale  decreed,  because  she  did  not  tender  back 
nor  offer  to  restore  the  amount  of  the  pur- 
chase prUx  paid  for  the  property,  and  which 
was  employed  in  the  payment  of  debts  of  the 
succession  of  which  she  claims  to  be  a  legatee. 
In  the  alternative,  the  defendants  set  up  a 
reconventlonal  demand  for  the  cost  of  better- 
ments, taxes,  and  Insurance  expended,  aggre- 
gating the  sum  of  $3,000.  Upon  the  fore- 
going Issues  the  case  was  tried,  and  a  Judg- 
ment rendered  In  favor  of  the  defendants 
rejecting  the  ^ahitlfTs  demand,  and  from  this 
Judgment,  the  latter  has  appealed.  In  this 
court  th6  defendants  and  api)ellees,  by  coun- 
sel, appear,  and  answer  the  appeal,-  and  pray 
that  the  judgment  of  the  lower  court  be  affirm- 
ed, and  that  the  sum  of  $S0  be  awarded  for  a 
frivolous  appeal. 

From  the  evidence  it  appears  that  Abadie 
died  in  1882,  leaving  a  will  and  some  proper- 
ty, and  particularly  that  described  in  the  peti- 
tion:  the  whole  of  the  testator's  estate  behig 
donated  to  two  legatees,  one  of  whom  is  the 
plaintiff.    The  appraisement  of  the  real  estate 
which  is  described  in  the  inventory  is  $1,800, 
that  of  the  movable  effects  is  $326.50,  and  the 
rights  and  credits  $1,646;  the  whole  aggregat- 
ing  $3,772.     The   testator   was   a    physician. 
The  real  estate  was  sold  for  cash,  under  an 
order  of  court  to  pay  debts,  on  the  7th  of 
Angnst,  1882;  and  the  price  bid  therefor  was 
the  full  amount  of  the  appraisement  hi  the 
inventory.    The  tableau  of  debts  of  the  de- 
ceased shows  that  the  amount  of  his  Indebtr 
ednesa   on  open  aiicomit  was  $704.87,   and 
that  the  privileged  charges  againrt  the  estate 
aggregated  $469.43.    In  addition  to  this,  he 
owed   two  notes  of'  $600  each,  payable,  re- 
spectively, at  12  and  18  montiiB,  to  the  or- 
der  of   diuries  Oerc,   and  they  were  sub- 
scribed by  Abadie,  and  secured  by  mortgage; 
the  whole  aggregating  the  sum  of  $2,374.80l 
This    tableau   was  duly   homologated   by  a 
Judgment  of  the  court,  and  the  administrator 
was  ordered  to  pay  the  debts  enumerated  upon 
the  same.    The  evidence  shows  that  the  open 
accounts  due  the  deceased  tac  medical  atten- 
tion and  services  were  valueless  and  uncol- 
lectible,   thus  rendering  the  sncceasion  Insol- 
vent.   Omseqoently,  In  any  view  that  can  be 
taken  ot  the  matter,  the  plaintiff,  asserting  onr 


ly  the  claim  of  a  legatee,  dlsdoses  no  Interest 
to  be  subserved  by  this  suit;  tor.  If  the  sale 
complained  of  as  being  a  fraodtdent  Simula^ 
tlon  were  annulled,  and  the  property  restored 
to  the  succession,  nothing  could  be  accomplish- 
ed thereby.  She  would  be  compelled  to  re- 
store the  purchase  price  before  she  would  be 
entitled  to  dispossess  the  vendee  and  purchaser 
at  the  succession  sale.  She  Is  also. confronted 
with  the  defendants'  reconventlonal  donand 
of  $3,000  expended  in  taxes,  insurance,  etc., 
since  their  purchases  were  made.  The  sale, 
having  been  made  for  cash,  which  has  been 
expended  in  the  payment  of  debts  by  the  ad- 
ministrator in  conformity  with  an  order  of 
court,  cannot  be  treated  as  a  simulation.  On 
the  face  of  the  papers  the  facts  are  against  the 
Idaintiff,  as  they  show  that  Etlenne  Glerc 
bought  for  $1,800  and  sold  for  $2,000;  maUng 
a  clear  profit  of  $200  on  the  transaction.  At 
the  time  of  the  sale  to  Btlenne  Olerc,  Charles 
Olen:  was  the  mortgage  creditor  of  the  deceas- 
ed, Abadie,  to  the  extent  of  about  $1,400^  and 
after  the  sale  this  mortgage  was  canceled. 
The  Judge  a  quo  entertained  the  opinion  that 
the  plaintiff's  demand  was  unfounded,  and  we 
concur  hi  his  conclusion.  The  plaintiff  having 
prosecuted  only  a  devolutive  appeal  from  the 
Jndgmoit  rendered,  a  case  of  damages  for  a 
frivdous  appeal  la  not  made  out.  Judgment 
affirmed. 


(a  lA  Ann.  614) 
STATE  V.  PIOTON.  (No.  13,056.) 
(Supreme  Court  of  Louisiana.    March  7, 1809.) 

ClUHIKAL  Law— ETIDBNCTB— CONTSSSIONS— 

AaKNOWLXDomNT  or  Ocilt. 

1.  Defense  songht  to  exclude  certain  testi- 
mony on  the  ground  that  it  involved  a  confes- 
sion of  guilt  by  aocused.  Bxclusion  was  claim- 
ed on  the  ground  that  the  confession  was 
brought  about  by  threat  of  prosecution  if  set- 
tiement  ot  moneys  embezzled  was  not  made. 
Htid  not  a  case  of  confession  of  guilt  admitted 
to  the  Jury  without  proof  of  its  voluntary  char- 
acter. 

2.  There  is  a  broad  distinction  between  the 
mere  admission  of  inculpatory  facts  and  a  con- 
fession of  guilt. 

3.  Acknowledgment  of  facts  tending  to  es- 
tablish guilt  differentiated  from  confession.  A 
damaring  fact  may  t>e  admitted  without  any 
intennon  to  confess  gnllt. 

4.  Where  a  person  <Hily  admits  certain  facts, 
from  which  the  jury  may  or  may  not  Infer 
guilt,  there  is  no  confession. 

(Syllabus  by  the  Ourt.) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  Joshua  O.  Baker,  Judge. 

Villiam.  C.  Picton  was  convicted  of  em- 
bemdement,  and  appeals.    Affirmed. 

J.  H.  Ferguson  and  Henrlques  &  Dunn, 
for  appellant.  Milton  J.  Cunningham,  Atty. 
Gen.,  and  Bobert  H.  Marr,  Dist  Atty.  (Chand- 
ler C.  Luzenberg,  of  counsel),  foe  the  State. 

BLANCHARD,  J.  From  a  conviction  for 
embezzlement '  and  a  sentence  of  IB  months 
at.  Irnrd  labor  defendant  appeals.  At  tbe 
tbne  ot  the  commission -ot  the  offense  with 
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which  he  ia  charged,  the  accused  was  rate 
clerk  of  the  Southern  Pacific  Railway  Com- 
pany. As  such,  It  was  part  of  his  duty  to 
recelTe  money  for  freight  sent  over  the  lines 
of  the  company  prepaid,  and  the  averment  of 
the  bill  of  information  is  that  he  embezzled 
certain  funds  so  received,  placing  the  amount 
at  $7.39.  He  relies  for  reversal  upon  what 
is  claimed  to  be  an  erroneous  ruling  of  the 
trial  Judge  in  admitting  the  testimony  of  Fay, 
Pettlgrew,  and  Wermuth,  witnesses  for  the 
prosecution,  who  testified  to  certain  conduct 
and  statements  of  the  accused  after  the  short- 
age in  his  accounts  was  discovered,  but  Iie- 
fore  any  formal  charge  of  violation  of  law 
had  been  preferred  against  him.  The  con- 
tention of  defendant  Is  that  the  object,  intent, 
and  scope  of  this  testimony  was  to  show  that 
defendant  liad  confessed  and  admitted  his 
fault  to  Fay,  assistant  manager  of  the  South- 
em  Pacific  Company,  and  therefore  "one  in 
authority."  The  objection  was  to  any  such 
statement  or  admission  or  confession  on  the 
ground  that,  if  made,  the  same  Was  occasion- 
ed and  brought  about  by  undue  Influences,  and 
through  threats  or  promises  made  by  said 
Fay,  by  means  of  which  defendant  was  In- 
duced to  admit  a  shortage  in  his  accounts, 
and  to  agree  to  settle  same.  In  order  to  avoid 
publicity  and  escape  prosecution.  All  of  the 
testimony  relating  to  this  feature  of  the  case 
was  taken  down  in  writing,  and  comes  up  in 
the  record  as  part  of  the  bill  of  exceptions. 
From  It  we  learn  that  the  accused  had  been 
for  some  years  in  the  employment  of  the 
Southern  Pacific  Company;  that  within  a  day 
or  two  of  the  end  of  October,  1897,  he  sud- 
denly left  his  position,  and  for  several  days 
his  whereabouts  were  unknown  to  his  em- 
ployers; that  an  hivestigation  of  his  accounts 
followed,  and  a  shortage  was  discovered;  that, 
this  becoming  known,  Mr.  Glvens,  a  brother- 
in-law  of  his,  called  to  see  Fay,  iganager  of 
the  company,  and,  stating  he  understood  de- 
fendant was  in  some  trouble,  asked  that  the 
matter  be  kept  quiet  until  it  could  be  investi- 
gated, and  Inquired  if  defendant  would  be 
given  an  opportunity  to  go  over  the  ac- 
counts, to  which  Fay  replied  he  would;  that 
shortly  afterwards  Olvens,  Ferguson,  and 
Kingston  (the  two  latter  friends  of  the  ac- 
cused) called  to  see  Fay,  who  had  some  con- 
versation over  the  telephone  with  Ferguson 
about  the  matter;  that  the  object  of  this  visit 
was  to  arrange  an  amicable  settlement  of  the 
shortage,  to  the  end  of  satisfying  the  claim 
of  the  company,  and  relieving  the  defendant 
of  the  apprehension  of  prosecution;  that  sev- 
eral interrlewB  on  the  subject  were  bad  by 
these  parties  with  Fay;  that  the  latter  In- 
sisted the  entire  shortage,  amounting  to  some- 
thing like  $2,000,  should  be  made  good,  and 
that  if  It  were,  so  far  as  he  and  the  company 
were  concerned,  the  prosecution  would  not 
be  pnahed;  that  If  it  were  not  settled  a  vig- 
orous prosecution  would  follow;  that  the  mat- 
ter was  talked  over  between  these  parties  and 
defendant  and  his  wife;  and  that  defendant. 


at  his  wife's  Insistence  and  accompanied  hy 
her,  and  upon  the  advice  of  his  brother-in-law, 
Olvens,  called  upon  Fay  at  his  office  on  two 
occasions.  Defendant's  version  of  what  took 
place  when  he  called  to  see  Fay  Is,  in  bu1>- 
stance,  as  follows:  That  he  bad  been  in- 
formed of  the  threat  of  prosecution  if  the  mat- 
ter was  not  settled;  that,  to  avoid  putdldty 
and  for  the  sake  of  his  family,  he  went  to 
see  Fay;  that  he  told  the  latter  he  was  in- 
nocent, and  not  guilty,  and  that  the  shortage 
was  the  result  of  a  series  of  mistakes;  Qiat 
he  asked  to  see  the  list  of  items  of  the  al- 
leged shortage,  and  the  same  was  shown  him; 
that  Fay  suggested  the  terms  of  a  settlement, 
which  were  that  he  (defendant)  should  pay 
$1,000  cash,  and  give  his  notes,  secured,  for 
the  balance,  payable  in  monthly  installments 
of  $25;  that  he  told  Fay  he  would  look  into 
the  matter,  and  let  him  know;  that  there  was 
no  understanding  between  him  and  Fay  as 
to  immunity  from  prosecution  in  the  event  of 
settling  the  shortage,  Init  the  conversation 
with  Fay  was  Induced  by  the  threat  of  pros- 
ecution, which  had  been  communicated  to 
him,  together  with  the  promise  of  no  stq» 
being  taken  to  prosecute  If  settlement  were 
made;  that,  when  he  had  these  conversations 
with  Fay,  he  (the  accused)  was  not  under  the 
authority  of  Fay,  nor  hi  the  employ  of  the 
Southern  Pacific  Company,  and  had  not  been, 
for  over  two  months,  and  was  in  the  service 
of  a  Mr.  McGuire;  and  that  while  neither 
Fay,  nor  other  parties  representing  the  com- 
pany, had  told  him  tbey  could  stop  the  prose- 
cution, he  (defendant)  knew  things  had  been 
hushed  up  before.  Manager  Fay's  version  of 
what  took  place  between  defendant  and  him- 
self is.  In  effect,  as  follows:  That  defendant 
and  his  wife  came  to  his  office  as  the  result 
of  a  previous  appointment  made  by  his  (de- 
fendant's) brother-in-law;  that  he  (Fay)  sent 
for  Wermuth,  In  the  employ  of  the  company, 
and  Pettlgrew,  who  was  agent  of  the  security 
company  that  had  gone  on  defendant's  bond; 
that  these  parties  came,  and  defendant  asked 
Wermuth  to  show  him  the  statement  of  the 
shortage,  which  he  did,  and  he  and  Wermuth 
had  some  conversation  about  the  shortage; 
that,  since  defendant  claimed  the  shortage 
was  due  to  mistakes.  It  was  offered  him  to 
go  over  the  accounts,  and  point  out  the  mis- 
takes, and  the  services  of  a  man  to  assist  In 
the  Investigation  were  tendered  hhn;  and  that 
he  did  not  avail  himself  of  the  offer  to  ex- 
anllne  the  accounts,  nor  did  he  offer  any  ex- 
planation as  to  how  the  mistakes  occurred, 
but  did  aver  at  both  the  Interviews  his  inno- 
cence of  the  Charge  of  taking  the  company's 
money.  The  witnesses  Wermuth  and  Pettl- 
grew testified  substantially  as  did  Fay,  with 
more  or  less  of  detail. 

As  laying  a  foundation  for  the  objection  to 
the  evidence  of  Fay,  Pettlgrew,  and  Wer- 
muth, the  defense  put  Olvens,  the  brother-in- 
law,  and  Ferguson  and  Kingston,  friends,  of 
the  accused,  on  the  stand  before  the  Judge 
(the  jury  having  been  retired,  at  request  of 
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counsel  tor  defendant),  to  prove  their  conver- 
aatlons  with  Manager  Fay  relative  to  the 
shortage,  the  threat  of  prosecution  If  not  set- 
tled, their  efforts  to  arrange  for  a  settlement, 
etc.,  and  the  fact  that  they  communicated 
these  things  to  the  defendant.  The  trial 
Judge  ruled  the  testimony  of  Fay,  Pettlgrew, 
and  Wermutb  to  be  admissible,  on  the 
grounds  that  the  objection  went  rather  to  its 
effect  than  to  Its  admlsslbUlty;  that  the  real 
question  presented  was  whether  any  such 
threat  or  promise  had  been  made  to  the  ac- 
cused as  would  be  likely  to  cause  him  to  tell 
an  untruth  for  fear  of  the  threat,  or  from  hope 
of  profit  from  the  promise;  and  that.  If  what 
had  taken  place  could  In  any  sense  be  regard- 
ed as  a  confession,  then,  necessarily.  Its  ad- 
missibility as  evidence  would  depend  xipoa 
the  circumstances  under  which  It  was  made. 
He  then  goes  on  to  say  the  testimony  objected 
to  did  not,  to  his  mind,  suggest  that,  at  the 
time  the  accused  saw  Fay,  anything  he  said 
there  was  caused  either  by  threat  or  Induce- 
ment; that  defendant  went  voluiuarlly  to  get 
a  statement  of  his  shortage  and  to  go  over 
his  accounts;  that  Fay  not  only  consented  to 
his  going  over  the  accounts,  but  offered  him 
assistance  In  the  work;  that  that  portion  of 
defendant's  testimony  In  which  he  speaks  of 
an  offer  to  compromise  by  the  payment  of 
$1,000  In  cash  and  balance  in  notes  did  not  go 
to  the  jury;  that  the  testimony  of  the  defend- 
ant, made  part  of  the  bill  of  exceptions,  cor- 
roborates Fay  as  to  what  was  said  between 
them;  and  that  thus  the  objection  is  not  as  to 
the  truth  of  the  statements,  but  on  the 
ground  that  defendant's  visit  to  E^y  was 
caused  by  threats  of  prosecution.  "I  was 
asked,"  he  says,  "to  exclude  this  evidence  be- 
cause it  was  Induced  by  threats,  and  there- 
fore likely  to  be  untrue,  when  at  the  same 
time,  and  as  a  basis  for  its  exclusion,  the  de- 
fendant testifies  that  it  was  true,  and  but  re- 
peats Fay's  statement  as  to  what  took  place. 
As  this  interview  was  sought  by  defendant, 
all  that  occurred,  and  not  detached  parts, 
was,  In  my  opinion,  evidence  proper  for  the 
consideration  of  the  jury,  when  the  facts 
showed  that  the  defendant  was  In  a  position 
to  apeak,  and  when  opportunity  was  offered 
and  assistance  tendered  him  to  show  where 
he  had  made  the  errors  claimed." 

While  we  may  not  concur  in  all  the  Judge 
says  in  support  of  his  ruling,  we  agree  with 
him  In  the  main.  The  testimony  sought  to 
be  excluded  was  properly  received.  We  do 
not  regard  this  as  a  case  of  confession  of 
guilt  admitted  to  the  jury  without  proof  of 
its  voluntary  character.  We  look  in  vain  In 
the  narrative  of  what  took  place  for  a  confes- 
sion or  admission  of  his  guilt  by  defendant 
On  the  contrary,  he  steadfastly  asserted  he 
was  Innocent  of  the  charge.  A  statement  or 
declaration,  to  amount  to  a  confession,  must 
be  inculpatory,  and  not  exculpatory,  in  its 
nature.  6  Am.  &  Kng.  Enc.  Law  (2d  Bd.) 
521,  522.  A  confession  is  limited  in  its  pre- 
cise scope  and  meaning  to  the  criminal  act 


itself.  It  does  not  apply  to  acknowledgments 
of  facts  merely  tending  to  establish  guilt, 
since  a  damaging  fact  may  be  admitted  with- 
out any  intention  to  confess  guilt  These  are 
criminating  admissions,  rather  than  confes- 
sions. Id.  There  Is  a  broad  distinction  be- 
tween the  mere  admission  of  Inculpatory 
facts  and  a  confession  of  guilt  Where  a 
person  only  admits  certain  facts,  from  which 
the  jury  may  or  may  not  Infer  guilt,  there  is 
no  confession.  Covington  v.  State,  79  Ga. 
690,  7  S.  E.  153.  The  acts  and  conduct  of  a 
party  at  or  about  the  time  when  he  is  char- 
ged to  have  committed  a  crime  are  receivable 
as  evidence  of  a  guilty  mind,  and  while.  In 
weighing  such  evidence,  ordinary  caution  Is 
required,  such  Inferences  are  to  be  drawn 
from  them  as  experience  Indicates  is  war- 
ranted. 3  Rice,  Ev.  p.  503;  Id.  pp.  500-502, 
i  818;  Blsh.  New  Or.  Proc.  U  1258,  1254; 
dark.  Or.  Proc.  611;  Whart.  Or.  Ev.  |  679; 
6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  557. 

There  was  no  confession  of  defendant 
and,  being  none,  there  was  no  basis  for  ur- 
glng  exclusion  of  the  testimony  because 
brought  about  by  threats  of  prosecution  on 
the  one  hand,  or  Immunity  from  prosecution 
on  the  other.  That  defendant's  conduct  de- 
meanor, silence  In  some  things,  acquiescence  , 
in  others,  in  his  interviews  with  Fay,  was^ 
damaging  to  his  case,  there  can  be  no  doubt. 
But  the  facts  showing  this  were  competent 
to  go  to  the  jury,  from  which  it  was  their 
province  to  draw  snch  inferences,  or  make 
such  deductions,  as  they  thought  proper.  It 
has  been  held  that  the  rule  of  Inadmissibility 
of  a  confession  procured  by  threat  or  prom- 
ise does  not  apply  to  admissions  not  involv- 
ing the  existence  of  a  criminal  intent.  In 
People  V.  Parton,  49  Oal.  632,  It  was  said: 
"An  admission  of  a  fact,  not  in  itself  involv- 
ing criminal  Intent  is  not  to  be  rejected  as 
evidence  (without  prelimlnaiy  proof)  merely 
because  It  may,  when  connected  with  other 
facts,  tend  to  establish  guilt."  In  PeoiJe  v. 
Le  Roy,  65  Gal.  613,  4  Pac.  649,  this  language 
appears:  "The  point  most  relied  on  by  coun- 
sel is  that  the  court  below  erroneously  ad- 
mitted in  evidence  certain  statements  made 
by  defendant  to  the  witness  Lees.  It  is 
claimed  that  those  statements  were  not  vol- 
nntarlly  made,  but  were  extorted  from  the 
defendant  by  means  of  threats  or  promises. 
•  •  •  However  this  may  be,  It  is  a  suffi- 
cient answer  to  say  that  the  statements 
made  by  defendant  concerning  which  the 
witness  for  the  prosecution  was  permitted  to 
testify,  did  not  constitute  a  confession  ad- 
missible only  after  proof  that  It  was  made 
voluntarily.  A  'confession'  Is  a  person's  dec- 
laration of  his  agency  or  participation  In  a 
crime.  The  term  la  restricted  to  acknowl- 
edgments of  guilt.  The  statements  of  de- 
fendant given  In  evidence  were  not  acknowl- 
edgments of  his  guilt  On  the  contrary,  in 
his  statements  he  all  the  time  denied  his 
guilt.  The  matters  admitted  by  him,  how- 
ever, while  not  in  themselves  bivolvlng  his 
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Snllt,  did,  when  connected  with  other  facts, 
tend  to  prove  It.  But  proof  of  such  was  com- 
petent." This  ruling  of  the  California  conrt 
seems  peculiarly  applicable  to  the  case  at  bar. 
See,  also.  People  t.  Hickman,  113  Cal.  80,  45 
Pac.  176;  McLaln  v.  State,  18  Neb.  154,  24  N. 
W.  720.  We  are  constrained  to  hold  defend- 
ant was  properly  convicted,  and  the  Judgment 
appealed  from  is  accordingly  a£armed. 


(51   La.  Ann.   8TS) 

BARLOW  et  al.  v.  HAHRISON  et  aL 

(No.  13,021.)i 

(Supreme  Court  of  Louisiana.     Feb.  6.  1899.) 

F&1.UD — BxTBDSN  or  Pboov — Oloor^phic  Wnx— 

FOBOBBT— EnsiiiioB. 

1.  The  law  presumes  against  fraud.  Where 
acta  are  susceptible  of  two  conatructiouB,  one 
consistent  with  honesty  and  fair  dealing,  and 
the  Other  odious  and  criminal,  the  burden  of 
proof  is  on  the  one  who  charges  the  latter, 
and  wishes  the  court  to  think  that  the  odious 
and  criminal  one  is  true. 

2.  In  a  suit  to  have  an  olographic  will  de- 
creed null  on  the  ground  that  it  Is  not  in  the 
handwriting  of  the  deceased,  and  is  a  forgery, 
the  weight  of  the  testimony  to  justify  a  judg- 
ment annulling  the  will  should  make  it  appear 
with  some  certainty  that  the  will  is  a  forged 
paper. 

I.     3.  The  presumption  of  regularity  and  honesty 
'  is  sustained  by  the  weight  of  the  testimony. 

4.  This  was  the  conclusion  arrived  at  by  a 
jury  of  the  vicinage,  who  saw  and  heard  the 
witoesses,  and  had  special  opportunity  to  judge 
of  their  credibility  and  character.  It  was 
adopted  by  the  supreme  court,  as  the  baais  of 
the  judgment 
(Syllabus  by  the  Ciourt.) 

Appeal  from  Judicial  district  conrt,  parish  of 
Caddo;  A.  D.  Land,  Judge. 

Action  by  W.  W.  Barlow  and  others  against 
John  R.  R.  Harrison  and  another.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Affirm- 
ed. 

J.  Henry  Shepherd  and  D.  T.  Land,  for  ap- 
pellants. T.  r.  Bell  and  Leonard  &  Randolph, 
for  appellees. 

BRBAUX,  J.  This  was  a  suit  brought  by 
plaintiffs,  collateral  hehs  of  defendant's  late 
wife,  against  defendant  and  his  second  wife, 
to  annul,  as  forged,  her  last  will,  made  in  the 
olographic  form;  also,  to  have  decreed  null 
the  proceedings  leading  to  and  including  the 
Jndgment  attacked  for  forgery.  The  sister  of 
the  plaintiffs  and  wife  of  the  defendant  died 
bi  July,  1890,  leaving  no  children.  Their  only 
child,  a  daughter,  died  many  years  ago.  The 
will  attacked  was  admitted  to  probate  In  July, 
1891.  In  this  Instrument,  it  appears,  Mrs. 
Harrison,  since  deceased,  instituted  Dr.  John 
R.  R.  Harrison,  defendant  here,  her  universal 
legatee.  He  is  an  old  man,— 75  years  next 
March.  She  was  about  66  years  of  age  at  the 
date  of  her  death,  and  they  had  lived  together 
as  husband  and  wife  about  40  years.  During 
that  time,  the  evidence  shows,  they  got  along 
together  well  enough,  although,  as  relates  to 

1  Rehearing  denied  April  7,  1899. 


the  limited  Interest  of  each,  there  does  not 
seem  to  have  been  much  sympathy  between 
them.  She  superintended  the  few  acres  of 
crop,  and  even,  at  times,  worked  in  the  field, 
and  kept  her  revenues  separate  from  those  of 
her  husband;  and  he,  as  we  take  it,  was  equal- 
ly as  independent  with  his  means.  Two  of 
her  brothers  resided  near.  They,  we  infer, 
were  not  always  on  friendly  terms  with  their 
sister  and  brother-in-law.  In  Jannary,  1868, 
Dr.  Harrison,  to  escape  the  payment  of  debts, 
executed  a  dation  en  paiement  to  his  wife,  in 
satisfaction  of  her  asserted  paraphernal  funds< 
There  were  also  introduced  original  instru- 
ments, being:  A  private  instrument  of  trans- 
fer, or  counter  letter,  from  Mrs.  N.  P.  Harri- 
son to  the  defendant  John  R.  R.  Harrison, 
dated  February  10,  1868;  a  sale  from  Mrs.  N. 
P.  Harrison,  authorized  by  her  husband,  to 
BHizabeth  May,  dated  November  28,  1871,  being 
a  private  act  acknowledged  before  an  officer; 
a  promissory  note,  signed  "N.  P.  Harrison," 
in  favor  of  John  R.  R.  Harrison;  act  of  sale 
by  Mrs.  Harrison  to  Posey,  and  another  act 
by  the  same  vendor  to  Denson.  The  will  at- 
tacked was  Introduced,  and  also  another  act 
of  sale  to  Posey.  Plaintiffs  affirm  that  the 
different  acts  of  sale  made  In  18T1,  1878,  1885, 
and  1889  are  signed  by  Mrs.  Harrison  and  her 
husband;  John  R.  R.  Harrison,  and  that  the 
signatures  to  these  acts  are  genuine  and  alike, 
—written  by  the  same  person;  but  plaintiffs 
urge  that  the  counter  letter  and  transfer  dated 
February  10,  1808,  a  private  act  relied  on  by 
defendants,  and  the  promissory  note  intro- 
duced, are  not  genuine,  but  forgeries;  that  the 
three  documents  in  1868,  1874,  and  1888  (i.  e. 
the  counter  letter,  the  note,  and  the  will)  are 
written  by  the  same  person,  in  favor  of  de- 
fendant John  R.  R.  Harrison,  are  not  gen- 
uine, and  not  signed  by  witnesses,  while  the 
acts  bearing  the  genuine  signature  of  the  late 
Mrs.  Harrison  are  all  authentic  acts;  that 
there  Is  a  marked  difference  between  the  sig- 
natures to  the  public  act  and  the  private  in- 
struments. The  plaintiffs,  through  counsel, 
pointed  out  In  the  brief  and  at  bar  in  what 
respect  there  Is  a  difference.  After  pointing 
out  the  difference,  plaintiffs  specially  urge  that 
Mrs.  Harrison  signed  her  name  "N.  P.  Har- 
rison," and  the  family  record  shows  that  her 
Christian  name  was  "Narclssa,"  while  the  doc- 
ument of  date  June,  1888,  Introduced  by  de- 
fendants as  the  last  will  and  testament  of  Mrs. 
Harrison,  was  signed  by  Narcissus  P.  Har- 
rison. Oral  testimony  was  Introduced  to  sus- 
tain plaintiffs'  theory  of  the  case.  Opposed  to 
this  testimony,  defendants  Introduced  a  num- 
ber of  witnesses  who  were  as  emphatic  and 
positive  regarding  the  genuineness  of  the  will 
as  plaintiffs'  witnesses  were  in  testifying  to 
facts  and  circumstances  going  to  show  that  It 
was  not  the  genuine  will  of  Mrs.  Harrison. 
The  Jury  returned  a  verdict  for  defendants. 
From  the  verdict  of  the  Jury  and  the  judgment 
of  the  court  plaintiffs  prosecute  this  appeal. 

There  Is  a  difference,  as  contended  by  plain- 
tiffs. In  the  signatures  to  the  different  acts. 
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If  minute  dtetinctlons  In  the  signature!  and 
handwriting  shall  be  held  as  controlling  while 
carefully  examining  the  diAerent  signatnies 
and  the  handwriting,  it  may  well  be  that  the 
will  would  not  stand  as  the  genuine  will  of 
the  late  Mrs.  Harrison.  Signatures  and  hand- 
writing ctiange  as  one  grows  older.  Xbera  ts 
sometimes  a  marked  difference  between  sig- 
natures of  the  same  person  signed  at  dates  not 
far  distant  one  from  the  other.  Handwriting 
changes  with  increasing  years,  hiflrmity,  and 
habit.  In  view  of  these  changes,  one  not  an 
expert  should  hesitate,  upon  examination  of 
signatures,  in  pronouncing  a  signature  or  hand- 
writing a  forgery,  by  comparison,  without  hav- 
ing seen  the  person  write  or  sign  his  name, 
unless  there  Is  a  marked  and  oonsplcoons  dif- 
ference between  the  genoine  signature  and  tlie 
signature  evldenfly  not  genuine.  This  mode 
of  proof  Is  not  specially  favored  by  commen- 
tators and  courts.  "It  is  worth  little."  Best, 
£t.  {  247.  The  opinion  of  the  experts  is  not 
by  any  means  convincing.  They  were  bank 
officers,  and  doubtless  had  reasonable  skill  In 
judging  of  handwriting  in  their  business. 
Tliere  were  mistakes  made  in  identifying  sig- 
natures. The  result  is  that  their  opinion,  giv- 
en in  the  utmost  good  faith,  is  none  the  less 
not  satisfactory  and  conclusive.  The  two 
brothers  of  the  testatrix  testified  that  the  wiU 
is  not  in  the  liandwritlng  of  their  late  sister. 
Opposed  to  tills,  other  witnesses,  who  have 
seen  her  write  and  sign  her  name,  recognised 
the  handwriting  and  the  signature  as  her  hand- 
writing and  signature. 

The  fact  that  the  testatrix  signed  "Narcis- 
sus P.  Harrison,"  instead  of  "Narcissa  P.  Har- 
rison," is  invoked  as  strange,  and  as  one  of 
the  grounds  for  wbidi  the  will  should  be  an- 
nulled. We  infw  from  the  acts  in  evidence 
that  she  usually  signed  only  the  initials  of 
her  name.  It  may  well  be  that  one  signing  a 
solemn  act  of  last  will  would  be  prompted  to 
sign  at  least  one  of  the  surnames  in  full.  Why 
ahe  signed  "Narcissus"  instead  of  "Narcissa" 
la  one  of  the  perplexing  questions  here  in- 
volved. It  may  be  that,  being  aged  when  she 
signed,  and  seldom  signing  her  name,  she  thus 
wrote  It  under  the  impression  that  it  Was  one 
of  her  Christian  names.  There  is  testimony 
of  three  witnesses  going  to  prove  that  the 
name  "Narcissus"  was  regarded  as  the  proper 
name  of  the  testatrix. 

Plaintiffs  charge  that  It  is  not  reasonable  to 
presume  that  Harrison,  with  knowledge  tliat 
his  wife  left  a  will  in  his  favor,  would  not 
shortly  after  her  death,  make  search  -  for  it; 
that,  even  after  testatrix's  brothers  commenced 
to  trouble  him  about  the  property,  he  did  not 
make  a  search  for  the  will.  O^endant's  po- 
sition, as  we  take  It,  is  that  he  placed  reliance 
upon  the  counter  letter  he  held,  and,  in  con- 
seqnenoev  g>ve  himself  no  concern  about, a 
win.  It  docs  not  appear  that  he  had  any 
knowledge  of  the  will;  and,  if  there  was  in- 
difference on  his  part,  it  would  not.  In  our 
Judgment,  give  rise  to  a  presumption  that  he 
Aad  planned  the  confection  of  a. will  on  being 


informed  that  his  counter  letter  was  worth- 
less. The  facts  relating  to  the  finding  of  the 
wHl  have  a  bearing  upon  the  question  here 
Involved.  The  defendant  Harrison  testified  to 
explain  how  he  found  the  will.  To  some  ex- 
tent, at  least.  Ills  testimony  is  corroborated  by 
other  witnesses.  The  presumption  urged  by 
plaintiffs  as  arising  from  the  acta  which  led  tr 
the  finding  of  the  will  is  not  by  any  means 
condudve.  They  are  at  least  susceptible  of 
two  constructions.  We  adopt  the  construction 
of  regularity  and  proper  conduct 

As  relates  to  the  counter  letter  or  attempted 
acknowledgment  of  the  late  Mrs.  Harrison, 
made  with  the  view,  as  sworn  to  by  Harrison, 
defendant  of  protecting  him  from  a  dation  en 
paiement  he  executed  to  shield  his  property 
from  creditors,  signed  by  her  and  two  wit- 
nesses, the  testimony  presents  an  issue  of  the 
most  serious  character.  We  met  with  no  dif- 
ficulty in  arriving  at  a  conclusion,  save  as  to 
the  signature  of  one  of  the  attesting  witnesses, 
Lewis  Everett.  The  letter  "e"  was  omitted. 
We  liave  given  attention  to  the  attending  cir- 
cumstances, and  it  may  be,  after  all,  that  this 
signature  is  a  genuine  gignatnie.  Tiie  fact  is 
doubtful,  but  they  do  not  lead  to  the  certain 
conclusion  daimed  by  the  plaintiffs,  upon 
whom  is  the  burden  of  proof.  It  may  be  that 
this  witness  left  out  this  letter  from  his  name. 
The  fact  unexplained,  would  not  In  our  opin- 
ion. Justify  us  in  reaching  the  conclusion  ttiat 
It  is  a  forgery. 

Counsel  dwelt  with  ene^y  and  clearness 
upon  other  gromtds  of  attack  against  the  will. 
Although  each  has  been  carefully  considered, 
we  do  not,  in  terms,  narrate  them,  as  we  think 
they  are  covered  by  the  following  proposi- 
tions, taidicatlng  our  conclusion:  The  suspi- 
cious circumstances  charged  are,  in  our  view, 
met  by  the  facts,  shown,  that  41  years  de- 
fendant Harrison  and  his  late  wife  lived  to- 
gether as  man  and  wife,  on  terms,  so  far  as 
the  record  discloses,  of  sympathy  and  good 
will.  Years  ago  they  mourned  the  loss  of 
theii  only  child,  aged  16  years.  The  testi- 
mony sliould  be  positive,  clear,  and  direct  to 
give  ground  enough  to  find  forgery  committed 
or  instigated  by  an  old  man  under  the  circum- 
stances here, — counterfeiting  the  handwriting 
and  signature  of  the  mother  of  his  only  child, 
—Willie,  on  the  other  hand,  the  parties,  broth- 
ers of  the  late  Mrs.  Harrison,  who  are  plain- 
tiffs (one,  at  least  who  had  received  a  dona- 
tion of  some  value),  did  not  always  manifes 
the  regard  due  by  a  brother  to  his  sister.  The 
two  brothers  who  are  plaintiffs  In  the  suit 
were  In  Shreveport  when  the  wM  was  pro- 
bated, years  ago.  They  had  been  duly  noti- 
fied, and  yet  they  did  not  appear  before  the 
court  to  complain  of  the  nullity  of  the  will 
on  the  ground  which  they  now  urge.  They 
are  not  estopped,  nor  is  their  action  prescril>ed, 
but  none  the  less  some  significance  grows  out 
of  the  fact  that  they  did  not  In  court  com- 
plain of  the  wrong  of  which  they  Iiad  knowl- 
edge at  the  time. 

One  of  the  witnesses  upon  whose  testimony 
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the  conrt  acted,  and  probated  tbe  will,  on  the 
trial  8woie  In  direct  opposition  to  tbe  testi- 
mony be  gare  on  tbe  application  to  probate 
tbe  will,  and  sought  to  Justify  bis  inconsist- 
ency as  a  witness  by  reason  not  sustained, 
but  refuted,  by  other  testimony.  Tbe  Jury 
beard  the  witnesses;  a  number  testifying  In 
favor  of  the  genuineness  of  tbe  will,  and  of 
tbe  other  instrument  of  writing  Introduced, 
and  others  of  a  different  view.  They  deter- 
mined that  the  weight  of  the  testimony  sus- 
tained their  genuineness  and  validity.  Their 
verdict  was  sustained  by  the  Judgment  of  tbe 
district  court  We  have  found  no  ground  upon 
which  to  disturb  their  verdict.  For  reasons 
assigned,  the  Judgment  of  tbe  district  court  Is 
affirmed. 

(61  La.  Ann.  «M) 

STATE  v.  BOBINSON.     (No.  18.025.)i 
(Supreme  Conrt  of  Louisiana.    Feb.  20,  1809., 
HoiaaiDS— Dbolabatioks  ow  DxatDtan. 
The  testimony  of  third  persons  as  to  what 
accusations  the  wounded   man   made   against 
the   accused   while   under   arrest,    and   in   his 
presence,  is  incompetent  as  hearsay;    same  be- 
ing  neither   dying   declarations,    nor   part   of 
the  res  gestte. 
(Syllabus  by  the  Court) 

Appeal  from  criminal  district  court  parish 
of  Orleans;  James  C.  Molse,  Judge. 

James  Robinson  was  convicted  of  murder, 
and  appeals.    Reversed. 

Isaac  F.  Carter,  for  appellant  Milton. J. 
Cunningham,  Atty.  Gen.,  Robert  H.  Marr, 
DIst  Atty.,  and  Joseph  B.  (Senerelly,  Asst 
Dlst  Atty.,  for  the  State. 

WATKINS,  J.  The  defendant  was  bidlct- 
ed,  tried,  and  convicted  of  tbe  murder  of  one 
Paul  Valentine,  and  prosecutes  an  appeal 
from  a  death  sentence.  He  principally  relies 
upon  three  bills  of  exceptions  which  his  coun- 
sel reserved  to  the  refusal  of  the  trial  Judge 
to  sustain  bis  objections  to  the  admission  in 
evidence  of  the  declarations  of  three  witness- 
es who  were  introduced  on  behalf  of  the 
state.  The  three  bills  being  Identical,  and 
tbe  three  witnesses  having  testified  to  the 
same  transaction,  It  will  be  necessary  to  dis- 
cuss but  one  of  them.  Tbe  recitals  of  the 
bills  are:  That  tbe  state  sought  to  prove 
by  Offlcer  Felix  Vauquelin  and  two  or  three 
other  persons  "certain  statements  made  by 
the  deceased  after  the  defendant  had  been 
arrested,  and  carried  to  the  bedside  of  the 
deceased  in  the  custody  of  tbe  police  force 
of  the  city  of  New  Orleans,  aa  to  whether 
or  not  tbe  prisoner  waa  tbe  party  who  shot 
blm."  That  to  this  testimony  defendant's 
counsel  tendered  the  objection  "that  the  ex- 
tent of  the  wound  received  by  tbe  deceased 
had  not  been  ascertained,  and  was  not  known 
to  be  dangerous  or  mortal,  and  that  no  one 
had  put  him  on  his  guard  as  to  tbe  nature 
and  character  of  the  wound."    "That  noth- 

1  Rehearing  denied  March  20,  1899. 


ing  but  a  dying  declaration,  properly  executed 
in  the  manner  presented  by  law,  could  or 
should  be  admitted  as  evidence.  The  proof, 
according  to  the  coroner's  certificate,  being  to 
the  effect  that  the  deceased  lived  three  days 
after  the  shooting  occurred,  and  no  dying  dec- 
laration was  made  or  taken.  Inasmuch  as 
dying  declarations  are  made  in  view  of  the 
certainty  of  death,  and  the  Immediate  facing 
of  a  Supreme  Judge,  who  knows  all  things, 
serious  objection  is  raised  to  putting  In  evi- 
dence  any  st&tement  made  by  him,  other  than 
a  dying  declaration,  properly  executed  In  the 
manner  and  form  required  by  law;  and,  es- 
pecially, after  having  been  fully  advised  of 
Impending  death."  The  trial  Judge  prefaced 
bis  assignment  of  reasons  for  admitting  tbe 
testimony  objected  to  over  the  objections  of 
defendant's  counsel  with  the  following  ex- 
tract from  the  statement  of  one  witness,  viz.: 
"Q.  Did  Valentine  [the  deceased]  make  any 
statement  In  this  man's  [the  prisoner's]  pres- 
ence, or  did  be  Identify  him  as  tbe  man  who 
shot  him?  A.  He  said,  'Jim,  yon  shot  me  for 
nothing.'  Q.  Yon  are  certain  of  that?  A. 
Yes,  sir.  Q.  What  did  this  man  [the  pris- 
oner] say?  A.  This  man  said,  'I  never  shot 
you,  Paul;'  and  Paul  said,  'Yes;  you  shot 
me.'  Q.  He  denied  It?  A.  Yes,  sir;  be  de- 
nied It"  He  also  annexes  the  following  ex- 
tract from  the  statement  from  the  testimony 
of  another  witness  which  was  objected  to, 
viz.:  "Q.  Were  you  present  when  this  man 
was  brought  before  Valentine?  A.  Yes,  sir. 
Q.  Did  Paul  Valentine  Identify  him  as  the 
man  who  shot  him?  A.  Yes,  sir.  Q.  Was 
Paul  Valentine  positive  about  it?  A.  Yes,  sir; 
he  repeated  it  several  times.  Q.  This  pris- 
oner was  present  at  the  time?  A.  Yes,  sir; 
he  repeated  it  two  or  three  times:  'Jim,  yon 
shot  me.'  He  [the  prisoner]  said:  'No,  Paul, 
I  didn't;  you  made  a  mistake.'  Paul  said: 
"Yon  are  tbe  one  who  shot  me.'  Q.  And  he 
denied  It?  A.  Yes,  sir."  The  Judge  states 
that  there  were  three  other  persons  who  were 
present  and  heard  that  conversation,  and  that 
all  of  them  made  their  statements  over  tbe 
objection  of  defendant's  counsel.  He  also 
made  an  extended  extract  from  the  testimony 
of  the  defendant  as  a  witness  In  his  own 
favor,  and  concludes  bis  reasons,  which  are 
very  brief,  with  this  observation,  viz.:  "Tbe 
evidence  was  not  offered  as  a  dying  declara- 
tion, nor  was  it  an  attempt  to  prove  by 
silence  an  acquiescence  In  statements  made 
in  his  presence  while  under  arrest  It  was  a 
conversation  between  tbe  deceased  and  the 
prisoner;  a  charge  and  a  denial  being  its 
entirety." 

Tbe  objection  to  this  testimony  Is  that  the 
statements  of  the  state's  witnesses  are  hear- 
say, the  purport  of  same  being  a  reputed  recital 
of  statements  made  by  the  deceased  In  their 
presence.  The  testimony  was  not  admissible 
as  the  dying  declaration  of  tbe  deceased,  be- 
cause he  was  not  at  the  time  In  artlcnlo  mor- 
tis. He  lived  three  days  after  the  shooting 
occurred,  and  was  not  advised  at  tbe  time 
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that  death  waa  pending  or  IneTitable;  and 
hence  the  sanctity  of  an  oath  cannot  attach  to 
It.  The  judge  correctly  held  that  thla  evi- 
dence was  not  offered  as  a  dying  declaration. 
Its  tntrodnctlon  is  not  attempted  to  be  defend- 
ed on  the  ground  that  it  was  part  of  the  res 
geetse,  because  that  would  have  been  mani- 
festly incorrect,  as  neither  of  the  witnesses 
were  present,  or  heard  or  saw  any  part  of  the 
transaction.  The  proposition  of  the  Judge  is 
that  the  testimony  of  these  police  officers  was 
the  mere  recital  of  a  conversation  which  oc- 
curred between  the  deceased  and  the  accused 
In  their  presence.  Evidently,  the  repetitloa 
by  a  witness  of  the  statement  of  another  is 
hearsay.  He  merely  repeats  what  the  other 
said  in  h!s  hearing.  And  it  is  by  this  kind  of 
evidence  that  It  Is  proposed  to  prove  the 
identity  of  the  defendant  as  the  assailant  of 
Paul  Valentine,  In  order  to  fasten  the  guilt 
of  bis  homicide  upon  him.  This  Is  all  the 
more  manifest  when  we  consider  the  fact  that 
the  defendant  is  stated  to  have  stoutly  denied 
the  accusation  of  Valentine  in  the  course  of 
the  interview;  for  it  was  most  certainly  not 
the  purpose  of  the  state,  in  introducing  these 
witnesses,  to  prove  the  defendant's  denial  of 
Valentine's  accusation.  This  occurrence  Im- 
mediately succeeded  the  arrest  of  the  defend- 
ant, who  was  found  at  his  own  bouse  soon 
after  the  shooting  of  Valentine  toolc  place, 
and  only  one  block  distant  therefrom.  The 
shooting  took  place  at  a  late  hour  of  a  dark 
night,  and  therefore  the  question  of  Identity 
was  an  important,  and  possibly  a  difficult, 
one.  On  this  state  of  facts,  the  question  is 
whether  the  testimony  was  admissible.  We 
do  not  think  it  was.  There  can  be  no  doubt 
of  the  correctness  of  the  proposition  that 
statements  made  by  an  accused  person  in  the 
course  of  a  conversatloa  between  him  and  the 
party  be  is  charged  to  have  assailed  are  com- 
I)etent  testimony,  and  that  proof  of  such  state- 
ments may  be  admitted  against  him  as  a  con- 
fession; but  we  are  aware  of  no  rule  that 
will  allow  the  IntroductioD  of  parol  testimony 
of  third  persons  to  establish  the  fact  that  the 
party  assailed  made  accusations  against  the 
accused  in  the  course  of  that  conversatloc 
which  may  be  used  as  evidence  against  him. 
And  this  case  wdl  Illustrates  the  correctness 
and  propriety  of  rejecting  such  testimony,  be- 
cause the  defendant  was  charged  with  mur- 
der, and  is  under  a  sentence  of  death;  and  the 
fact  that  the  party  assailed  has  since  died, 
and  could  not  give  his  own  evidence,  cannot 
Justify  an  alteration  of  the  rule,  nils  testl- 
joony  must  be  regarded  as  that  of  Paul  Val- 
entine; and  it  he  were  living,  and  had  been 
pnt  on  the  stand  as  a  witness  for  the  state, 
lie  certainly  conld  not  have  been  permitted  to 
relate  what  accnsatlons  he  made  against  the 
accused,  as  proof  of  his  identity.  In  State  v. 
DisUn,  84  La.  Ann.  919,  It  was  distinctly  held 
by  our  immediate  predecessors  that  the  ad- 
mission, as  evidence  to  be  considered  by  the 
Jury,  ot  the  statement  of  the  deceased  made  in 
the  pr-wence  of  the  accused,  but  sot  as  a  dy- 


ing dedaration,  was  illegal,  and  vitiated  the 
verdict  In  that  case  the  court,  speaking 
through  Mr.  Justice  Fenner  as  its  organ,  said: 
"The  evidence  was  to  the  following  effect: 
After  the  accused  was  arrested  on  this  charge, 
and  while  In  custody,  he  was  conveyed  to  the 
bedside  of  John  Driscoll,  the  man  killed,  who 
was  then  lying  wounded  at  the  Charity  Hos- 
pital. A  brother  of  the  wounded  man  was 
also  present,  who  was  a  corporal  of  the  police. 
The  wounded  man  said  to  the  prisoner: 
'Myles,  yon  hit  me  and  shot  me  for  nothing. 
Own  up.'  Whereupon  Corporal  DrIscoU  im- 
mediately said  to  the  prisoner:  'Be  quiet. 
Keep  stiU.'"  Upon  this  state  of  facts  the 
court  made  the  following  observation,  viz.: 
"It  is  not  pretended  that  the  declarations  of 
the  wounded  man  were  made  under  a  sense 
of  impending  dissolution.  They  were  admit- 
ted solely  on  the  ground  that  they  were  made 
in  the  presence  of  the  accused,  and  to  es- 
tablish his  Implied  admission  of  the  truth 
thereof,  because  of  hta  silence  and  failure  to 
deny.  Implied  admissions  from  tacit  ac- 
quiescence of  the  defoidant  in  the  statements 
of  others  made  in  his  presence  only  result 
when  the  ctrcnmstances  are  such  as  afford 
him  an  opportunity  to  act  or  speak,  and 
would  naturally  call  for  some  action  or  reply 
from  a  person  similarly  situated.  Mere  si- 
lence while  a  party  is  held  in  custody  under 
a  criminal  charge  affords  no  Inference  what- 
ever of  acquiescence  In  statements  of  others 
made  in  his  presence.  He  has  the  undoubted 
right  to  keep  silence  as  to  the  crime  with 
which  be  is  charged,  and  is  not  called  upon 
to  reply  to  or  contradict  such  statements. 
Under  such  circumstances.  It  Is  held  that  the 
statements  so  made  are  not  admissible 
against  the  prisoner,  because  they  do  not  even 
tend  to  support  the  hypothesis  of  acquies- 
cence. Com.  V.  McDermott,  123  Mass.  440; 
Com.  V.  Kenney,  12  Mete.  (Mass.)  235;  Com. 
V.  Walker,  13  Allen,  670;  Bob  v.  State,  32  Ala. 
560;  Whart  Or.  Law,  J  696."  The  facts  of 
that  case  are  quite  similar  to  those  of  the 
Instant  case,  and  the  principle  announced  Is 
of  unquestionable  correctness.  But  for  a 
much  stronger  reason  should  the  rule  there 
stated  be  applied  in  this  case,  because  the 
statements  of  third  persons  were  admitted 
as  evidence  for  the  purpose  of  showing  what 
the  wounded  man  said  to  the  defendant  while 
he  was  under  arrest,  and  in  his  presence. 
This  statement  was  uJsed  as  positive,  affirma- 
tive evidence  against  the  defendant;  and  not- 
withstanding he  did  not  remain  silent  but 
made  an  earnest  and  vigorous  protest  against 
the  accusations  of  the  wounded  man,— not 
once  only,  but  repeatedly,  and  in  the  presence 
and  hearing  of  several  witnesses. 

Our  conviction  Is  clear,  and  quite  decided, 
that  the  testimony  of  these  several  witnesses 
was  Incompetent  and  Inadmissible,  and  was 
erroneously  permitted  by  the  trial  Judge  to 
be  beard  by  the  Jury,  and  that  the  overruling 
of  the  objections  of  defendant's  counsel  there- 
to was  and  is  reversible  error.    It  is  therefore 
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ordered  and  decreed  that  the  verdict  of  the 
Jury,  and  the  sentence  and  Judgment  thereon 
based,  be  set  aside  and  annulled;  and  It  Is 
further  ordered  and  decreed  that  the  cause 
be  reinstated,  and  remanded  to  the  court  be- 
low for  a  new  trial  in  accordance  with  law 
and  the  views  herein  expressed. 


(61  La.  Ann.  7U) 

MAYOR,  ETC.,  OF  ALEXANDRIA  v. 

O'SHBEetal.    (No.  13.017.)i 

(Supreme  Court  of  Looisiana.    Feb.  20,  1S99.) 

Taxation— Pbopbbtt  Dbdioatid  id  Poblio  Usa. 

1.  The  dedication  of  the  property  claimed  by 
defendants  to  public  use  was  made  to  appear 
by  evidence  condosive  enoagh  to  exclude  the 
idea  of  private  ownership. 

2.  The  property  having  be«i  laid  off  and  ded- 
icated to  public  use,  the  assessor  was  without 
authority  to  assess  it  for  taxes,  and  the  tax  col- 
lector without  authority  to  sell  it  for  taxes. 

(^Ilabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Rapides;   Edwin  O.  Hunter,  Judge. 

Action  by  the  mayor  and  council  of  Alex- 
andria against  James  O'Shee  and  Ira  W.  Syl- 
vester. Judgment  for  plaintltts.  Defendants 
appeal.    Affirmed. 

Horace  H.  White,  for  appellants.  John  O. 
Ryan  and  White  &  Thornton,  for  appellees. 

BREAUX,  J.  PlalnUfTs  sue  to  annul  two 
tax  salea^  and  a  conventional  sale,  made  by 
one  of  the  defendants  to  his  co-defendant,  of 
a  half  Interest  In  the  property.  This  area 
of  the  land  Is  1%  acres,  situated  on  the  south- 
western border  of  Alexandria.  Ptatotiffs 
aver  in  their  petition.  In  substance,  that  Alex- 
ander Fulton,  in  1814,  dedicated  to  the  town 
200  feet  for  the  public  use  as  a  street,  known 
as  "Xenth  Street."  Defendants  plead  as  a 
bar  to  plalntiets'  suit  that  plaintiffs  are  es- 
topped from  suing,  for  the  reason  that  the 
property  they  seek  to  recover  was  twice 
placed  on  the  assessment  roll,  under  the  as- 
sessment to  "unknown  owner"  for  the  year 
1893  and  for  the  year  1804,  the  assessment 
being  ample  to  Identify  the  property;  that 
when  the  property  on  this  assessment  was 
offered  for  taxes  plaintiffs  remained  silent, 
and  permitted  the  property  to  be  sold  for  tax- 
es, under  which  they  are  its  owners;  that 
they  are  farther  estopped  from  the  fact  that 
for  a  long  series  of  years  plaintiffs  did  not 
object  to  parties  fencing  in  and  occupying  a 
long  strip  of  the  200  feet  they  claim;  and 
that  these  acts  or  omissions  to  assert  title 
negatived  any  claim  on  the  part  of  plaintiffs. 
This  exception  was  referred  to  the  merits, 
and  thereupon  a  plea  of  prescription  was  filed, 
and  defendants.  In  their  answer.  Invoked  their 
possession  for  a  period  of  over  four  years 
under  the  following  titles:  (1)  By  the  sale 
under  assessment  to  "unlmown  owner,"  April 
18,  1894,  to  O'Shee,  duly  recorded;  (2)  by  tax 
sale  imder  assessment  to  "unknown  owner," 

1  Behearing  denied  March  20,  1890. 


June,  1806,  to  Sylvester:  0)  by  sale  of  O'Shee 
to  Sylvester,  and  by  sale  of  undivided  one- 
half  interest  from  Sylvester  to  O'Shee.  They 
claim  the  taxes  they  have  paid,  and  damages. 

The  town  of  Alexandria  was  Incorporated, 
and  Its  area,  as  set  forth  in  the  charter  of 
Incorporation  of  that  date,  measured  13  ar- 
pents  front,  more  or  less  In  front  on  Red 
river,  with  a  depth  of  13  arpents,  more  or 
less.  Alexander  Pulton  laid  off  the  town, 
and,  it  Is  claimed  by  plaintiffs,  dedicated  the 
land.  There  was  a  plat  of  survey  referred 
to  in  the  charter  as  on  file  In  the  office  of  the 
parish  judge.  That  plat  Is  lost  The  plat 
of  survey  In  evidence  ahows  that  originally 
Hie  town  was  bounded  in  front  by  Red  river, 
west  by  Jackson  street,  east  by  Carson  street, 
and  on  the  south  and  rear  by  Tenth  street, 
and  that  there  were  nine  squares  measuring 
from  east  to  west,  and  the  same  number 
measuring  from  north  to  south,  including,  In 
all,  878  squares.  The  streets  all  measure 
about  64  feet  in  width,  except  Carson  street, 
measuring  about  100  feet  The  blocks,  the 
map  In  evidence  shows,  are  over  200  feet 
square.  One  of  the  witnesses  testified  that 
he  assisted  McCrummlns,  parish  surveyor  in 
1835,  hi  surveying  the  town,  and  that  Tenth 
street,  the  width  of  which  Is  In  contest  here, 
was  200  feet  wide,  and  that  all  the  property 
within  the  survey  was  corporation  property, 
dedicated  to  the  town,  and  that  It  was  Intend- 
ed for  a  street  and  pleasure  ground.  The 
surveyor  made  a  map  of  his  survey,  the  wit- 
ness said,  and  there  remains  In  his  possesion 
a  portion,  taken  from  the  original,  on  which 
the  rear  boundary  appears  as  "Commons, 
200  feet"  as  written  on  the  map.  This  map 
was  Introduced  in  evidence.  The  testimony 
of  this  witness  Is  In  some  particulars  corrob- 
orated by  other  testimony.  A  Mr.  Hilton,  a 
very  old  gentleman,  testified  that  he  had  seen 
the  original  map  of  Alexandria,  as  originally 
laid  off,  and  that  it  embraced  wlthhi  its  lim- 
its Tenth  street  as  claimed  by  plaintiffs. 
Plaintiffs  called  witnesses  who  denied  the 
rights  of  the  town  in  general  terms.  The 
judgment  was  for  plalntiffB.  The  defendants 
appealed. 

The  question  of  dedication  vel  non  la  the 
Important  Issue  In  the  case.  Owing  to  tlie 
loss  of  maps  and  papers.  It  was  necessary  to 
have  reconise  to  oral  testimony  to  prove  their 
contents.  The  plat  to  which  the  charter  re- 
fers was  lost  The  weight  of  the  secondary 
evidence  admitted  on  account  of  the  loss 
shows,  we  think,  that  Tenth  street  was  200 
feet  in  width,  and  that  from  the  first  it.  was 
intended  that  It  should  have  that  width,  and 
it  was  always  considered  public  property, 
owned  by  the  corporation.  The  maps  in  evi- 
dence, and  the  testimony  regarding  them, 
prove,  In  our  judgment,  that  the  town  was 
originally  divided  Into  Squares  and  streets, 
as  described  in  the  Bringhurst  map,  in  evi- 
dence, save  that  this  map  does  not  show  an 
extension  of  the  rear  line  beyond  the  SS-fOot 
limit  daimad  by  plaintiffs  as  being  the  width 
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of  Tenth  street;  bnt  a  nvimber  of  witnesses 
testified  that  the  street,  according  to  the  mem- 
ory of  the  oldest  Inhabitants,  embraced  the 
200  feet  now  claimed,  and  this  is,  we  think, 
confirmed  by  the  map,  sustained  by  testimony 
enongh,  in  view  of  the  lost  original  map, 
annexed  to  the  charter  of  1818.  We  think 
there  la  force  in  defendants'  theory  that  Alex- 
ander Pulton,  In  laying  oft  the  town  by  divi- 
sion into  squares  of  eqnal  dimeiulonst  as  in- 
dicated by  the  map,  found  it  not  possible  to 
keep  up  the  uniformity  of  the  lots  and  Indnde 
the  space  of  land  now  In  contest  For  that 
reason.  Tenth  street  was  left  with  the  width 
claimed,  and  it  was  designated  on  the  old 
maps  as  "Commons."  In  onr  Judgment,  the 
land  in  contest  was  owned  by  the  one  by 
whom  the  town  was  laid  off,  and  the  street 
was  left  by  him  as  Indicated  by  the  maps, 
sustained  as  to  their  correctness  by  secondary 
testimony. 

Defendants  Insist  that  the  plans  of  a  town  or 
dty  must  distinctly  show  that  the  lots  were  ap- 
propriated to  public  uses,  and  as  public  places, 
In  order  to  Justify  the  inference  that  the  orig- 
inal owner  Intended  to  set  apart  the  land  for 
the  use  of  the  public.  In  the  case  before  us 
we  think  it  Is  reasonably  certain  that  such 
was  the  intention  of  the  original  owner.  No 
one  has  claimed  the  land.  There  never  was 
an  "unknown  owner"  of  the  proper^  since 
the  town  was  laid  off.  The  case  here  is  eas- 
ily differenced,  in  our  view,  from  the  cited 
case  of  Grossman  t.  Ylgnand,  14  La.  ITS,  In 
which  it  was  held  that  an  open  space  was 
private  property,  that  had  been  used  as  an 
alley  as  public  for  upward  of  30  years,  but 
it  was  not  shown  to  have  been  designated 
as  such  on  the  plan  of  the  town,  or  by  any 
destination  to  public  use.  Here,  we  conclude, 
the  maps  and  the  testimony  show  a  deiUgna- 
tion  of  Intention  of  leaving  the  open  space 
at  the  time  for  use  of  the  public  Whether 
it  was  left  open  for  a  side  street,  pleasure 
grounds,  or  commons,  the  use,  as  we  take  it, 
was  for  the  pnbllc,  and  which  right  the  pub- 
lic have  not  lost  This  being  our  view,  it 
remains  evident  that  the  assessment  of  the 
land  was  an  absolute  nullity,  and  that  the 
title  which  the  tax  collector  undertook  to 
place  in  the  name  of  the  defendants  was  also 
a  rnnlllty,  as  well  as  the  subsequent  sale 
pleaded  by  them.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  Judgment  ap- 
pealed from  la  affirmed.  . 


(SI  la.  Ann.  470) 

MONROE  BUILDINO  &  LOAN   ASS'N   v. 

JOHNSTON,  Sheriff  et  aL     (No.  13,016.) 

(Supreme  Court  of  Louisiana.    Feb.  20,  1899.) 

Isjuucrioif— DisgOLunoN— Dufjioas— Vmtdob  of 

Haohhtebt— PBrvxLBaa— ENVOBOaiiaNT. 

1.  When  the  injunction  has  ceased  to  be 
operative  l>efore  the  suit  is  tried,  and  the 
IMity  enjoined  has,  by  third  opposition,  ob- 
tained the  proceeds  of  the  property  he  sought 
to  subject  to  his  execution  when  it  was  en- 
iotned,  the  court,  ia  dissolving  the  injunction, 


is  not  warranted  in  imposing  on  plaintiff  in 
injunction  the  maximam  of  20  per  cent  dam- 
ages, under  article  804  of  the  Code  of  Prac- 
tice. 

2.  The  unpaid  vendor  of  machinery  has  the 
right  to  seise  and  sell  the  machinery,  al- 
though it  may  have  been  attached  to,  and  has 
become  part  of,  the  immovable  that  is  mort- 
gaged. Carlin  v.  Gordy,  32  La.  Ann.  1286; 
Walbom-Swenson  v.  Darrell,  22  South.  310, 
49  La.  Ann.  1044. 

(Syllabus  by  the  Oonrt) 

Appeal  from  Judicial  district  court  parish 
of  Ouachita;  W.  F.  MlUsaps,  Judge  ad  hoc. 

Action  by  the  Monroe  Building  &  Loan  As- 
sociation against  D.  A.  Johnston,  sheriff,  and 
others.  Judgment  for  defendants.  Plaintiff 
appeals.    Modified. 

Hudson,  Potts  &  Bernstein  (C.  J.  Boatner, 
of  counsel),  for  appellant  A.  A.  Gnnby,  for 
appellees. 

MILLER,  J.  The  appeal  Is  by  plalntlfte 
from  the  Judgment  condemning  them  to  pay 
damages  caused,  it  Is  claimed,  by  an  injunc- 
tion issued  by  them  to  restrain  the  sale  of 
property  under  the  writs  of  one  of  the  de- 
fendants, the  plaintiffs  having  a  special  mort- 
gage on  the  property.  The  defendants  the  J. 
A  Fay  &  Egan  Do.  had  furnished  the  Ouachi- 
ta Excelsior  Saw  &  Planing  Mills  certain 
machinery,  which,  attached  to  the  mill  plant 
became  immovable  by  destination.  The  debt 
for  the  machinery  being  unpaid,  the  Egan 
CJompahy  obtained  Judgment  for  the  debt 
with  privilege  on  the  machinery,  and  were 
about  selling  the  machinery  under  their  exe- 
cution, as  they  had  the  right  to  do.  The 
plaintiffs,  the  Monroe  Building  &  Loan  Asso- 
ciation, were  creditors,  with  a  special  mort- 
gage on  the  mill  property,  the  mortgage  in- 
cluding the  machinery,  subject  of  course,  to 
the  privilege  of  the  vendor.  The  plaintiffs 
enjoined  the  sale  of  the  machinery.  Subse- 
quently the  property  was  seized  and  sold  un- 
der the  writ  of  the  Monroe  National  Bank, 
and  the  Egan  Company,  on  their  third  oppo- 
sition, claimed  and  were  paid  all  the  pro- 
ceeds of  sale  realized  from  the  machinery. 
After  all  this,  the  injunction  suit  came  on  for 
trial,  and  the  plaintiffs'  Injunction  was  dis- 
solved, with  |250  damages  as  the  fee  of  the 
defendants  in  injunction,  and  from  that  judg- 
ment the  plaintiffs  appeal. 

The  basis  for  the  Injunction  was  that  the 
plaintiffs,  mortgage  creditors  of  the  mill  com- 
pany, apprehended  that  their  security,  1.  e. 
the  mortgage  on  the  entire  mill  property, 
would  be  depreciated  by  a  sale  of  the  ma- 
chinery separate  from  the  plant  of  the  mill 
company.  But  it  is  clear  the  Fay  Omipany 
had  the  right  to  seize  and  sell  the  machinery 
they  had  sold,  and  on  which  they  had  a 
privilege  for  the  unpaid  price.  Oarlin  v. 
Goidy,  32  la.  Ann.  1285;  Walburn-Swenson 
Co.  V.  Darrell,  49  La.  Ann.  1044,  22  South. 
310.  The  judgment  of  the  lower  court  there- 
fore, properly  dissolved  the  Injunction.  Nor 
do  plaintiffs  question  in  this  court  the  judg- 
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ment  dissolving  the  Injunction.  Their  com- 
plaint Is  of  the  allowance  of  $250  damages 
for  the  attorney's  fees. 

The  Injunction  was  wrongfully  Issued,  bnt 
subsequently  the  defendants  In  Injunction  ob- 
tained, on  their  third  opposition,  the  pro- 
ceeds of  sale  of  the  machinery  they  had  sold. 
The  Injunction,  as  an  Interference  with  de- 
fendants' privilege,  and  consequent  right  to 
the  proceeds  of  the  machinery,  had  ceased  to 
operate  when  the  Injunction  was  dissolved. 
The  third  opposition  had  accomplished  all 
that  could  have  been  obtained  by  the  execu- 
tion of  the  Bgan  Company  enjoined  by  plain- 
tiffs. Damages  on  the  dissolution  of  the  In- 
junction are  given  on  the  theory  that  the  In- 
junction has  stayed  the  enforcement  of  the 
rights  of  the  execution  creditor,  the  defend- 
ant In  Injunction.  Code  Trac.  art  804.  In 
this  case  the  Injunction  stayed  the  defend- 
ants' execution  only  for  a  brief  time,  and  they 
waived  their  right  to  proceed  on  the  execu- 
tion by  filing  the  third  opposition,  on  which 
they  obtained  the  proceeds  of  the  machinery. 
The  defendants  cannot  claim  the  maxi- 
mum damages  permitted  by  the  Code  on  the 
dissolution  of  injunction,  when,  before  the 
dissolution  Is  decreed,  the  right  to  the  execu- 
tion is  waived,  and  the  fruits  of  the  execu- 
tion have  been  realized  in  another  mode.  In 
view  of  the  fact  that  defendants  were  en- 
joined from  the  enforcement  of  a  legal  right, 
and  thus  compelled  to  employ  counsel,  and  In 
view  of  the  operation  of  the  injunction  for  a 
limited  time,  1.  e.  until  defendants  resorted  to 
the  third  opposition.  In  our  opinion  an  allow- 
ance of  $150  for  the  fee  of  the  attorney  for 
defendants  would  be  proper.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  lower  court  be  amended  so  as  to 
allow  $150  attorney's  fee  Instead  of  $250,  in 
which  respect,  1.  e.  allowing  $250,  it  must  be, 
and  is  hereby,  reversed  and  avoided,  and  In 
other  respects  the  judgment  be,  and  is  here- 
by, affirmed,  with  costs  of  the  lower  court  to 
be  paid  by  plaintiffs  in  Injunction;  those  of 
the  appeal  by  defendants. 

<51  Ln.  Ann.  497) 

STATE  v.  DBVAIiU    (No.  13,067.) 

(Supreme  Court  of  Louisiana.    Feb.  20,  1899.) 

CaaasjJj  Law — Jubt—  StrMMONixa  —  Custodt— 
Sep  ABA.TI0N— Const  ABLBS. 

1.  It  Is  competent  for  constables  to  act  for 
the  sheriCE,  on  his  designation,  in  executing 
the  orders  that  offlcial  is  directed  to  carry 
into  effect    Code  Prac.  art  765. 

2.  And  in  such  case  they  have  authority  to 
act  throughout  the  extent  of  their  respective 
parishes.  Code  Prac.  art.  1160;  Rev.  St  i 
633)   State  v.  Boltreaux,  31  La.  Ann.  180. 

3.  Thus  acting,  they  may  legally  summon 
tales  jurors,  and  are  competent  officers  of  the 
court  to  have  in  charge  a  jury  in  a  criminal 
case,   pending  consideration   of  the  verdict 

4.  Lodging  jurors  overnight  in  three  com- 
municating rooms,  doors  between  open,  other 
doors  locked,  the  officer  in  charge  present  in 
the  rooms,  no  outside  communication  with  the 
jui^,  is  not  a  separation,  in  the  legal  sense, 
vitiating  the  verdict 

6.  Besides    citizens    discharging    important 


public    functions,    jurors    are    human    beings, 
entitled  to  have  their  wants,  necessities,  com« 
forts,  and  well-being  consulted  and  provided  for. 
(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  East  Baton  Rouge;   H.  F.  Bmnot,  Judge. 

Richard  J.  Devall  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

L.  D.  Beale  and  O.  K.  Favrot,  for  appel- 
lant. MUton  J.  Cunningham,  Atty.  Gen.,  and 
H.  N.  Sherburne,  Dlst  Atty.,  for  the  State. 

BLANCHARD,  J.  This  was  an  indictment 
for  murder,  followed  by  a  conviction  for  man- 
slaughter, and  a  sentence  of  20  years  at  hard 
labor.    Defendant  appeals. 

The  grounds  for  reversal,  set  forth  in  a  bUl 
of  exceptions  taken  to  the  ruling  of  the  trial 
Judge  denying  a  motion  for  new  trial,  are: 
(1)  That  V.  M.  Moran,  who  acted  as  deputy 
sheriff  In  summoning  the  tales  Jurors,  was 
not  a  sworn  deputy  sheriff  of  the  court;  (2) 
tliat  the  said  Moran  and  A.  A.  Miller,  who 
had  charge  of  the  Jury  after  the  case  was 
submitted  to  them,  were  not  sworn  officers 
of  the  court;  (3)  that  there  was  a  separation 
of  the  Jury  after  submission  of  the  case  to 
them,  and  before  the  verdict  was  returned. 
The  testimony  adduced  on  trial  of  the  motion 
is  annexed  to  and  made  part  of  the  bill  of 
exceptions. 

Moran  and  Miller  were  both  duly  elected, 
commissioned,  and  qualified  constables  of  the 
parish  of  East  Baton  Rouge,  and  both  had 
been  designated  as  deputy  sheriffs,  and  em- 
ployed for  some  time  in  that  capacity  by  the 
sheriff  of  the  parish.  It  does  not  appear  that 
the  oath  of  office  as  regular  deputy  sheriffs 
had  been  administered  to  them,  but  it  does 
appear  that  such  oaths  as  special  deputies 
at  election  precincts  had  been  administered 
to  them  the  preceding  November.  In  their 
capacity  as  constables  of  the  parish,  it  was 
competent  for  them  to  act  for  the  sheriff  in 
executing  the  orders  that  official  was  directed 
to  carry  into  effect    Code  Prac.  art  765. 

Ck>nBtableB  have  authority  to  act  through- 
out the  extent  of  theh:  respective  parishes, 
and  are  empowered  to  execute  all  orders, 
decrees,  and  judgments  which  judges  and  Jus- 
tices of  the  peace  may  direct  to  them.  C!ode 
Prac.  art  1160;  Rev.  St  {  633.  They  may, 
in  their  official  capacity,  or  with  the  sheriff's 
delegated  authority,  act  for  the  sheriff,  with- 
in the  limits  of  the  parishes  in  and  for  which 
they  ate  elected  as  constables.  State  y.  Boi- 
treaux,  31  La.  Ann.  189. 

Constable  Moran,  therefore,  acting  as  dep- 
uty sheriff,  was  a  competent  officer  of  the 
court  to  summon  the  tales  jurors  in  this  case; 
and  he  and  Constable  Miller,  also  acting  as 
deputy  sheriff,  were  competent  officers  to 
have  the  Jury  In  charge  pending  their  con- 
sideration of  the  verdict  to  be  returned. 

After  a  criminal  case  is  submitted  to  the 
jury,  they  are  to  be  kept  together,  under  the 
charge  of  an  officer,  in  such  a  way  as  to  be 
secluded  from  aU  communication  with  other 
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parties,  until  they  have  agreed  on  a  verdict, 
or  It  uppesLT  that  It  is  Impossible  for  them  to 
agree.  Whart  Or.  PI.  (8th  Ed.)  {  727.  In 
this  statement  of  the  law  three  essentials  ap- 
^jear:  (1)  The  Jury  to  be  kept  together,  (2) 
under  (diarge  of  an  o£9cer,  (3)  secluded  from 
an  outside  communication.  Were  these  es- 
sentials observed  in  the  instant  case?  We 
find  they  were.  The  Jury  were  kept  together. 
They  were,  overnight,  locked  in  three  com- 
municating rooms,— communicating  with  each 
other,  and  the  doors  between  open,  and  the 
other  and  outside  doors  locked.  They  were 
in  charge  of  a  sworn  officer,  a  constable  of 
the  parish!  who  was  acting  as  deputy  sheriff, 
and  had  been  deputed  by  the  sheriff  to  take 
and  have  them  in  charge,  and  who  remained 
with  them  all  the  time.  Where  they  were 
thus  kept  In  the  custody  of  the  officer  was  a 
convenient  place,  and  the  testimony  shows 
no  outside  influence  reached  them.  Hence,  it 
must  be  held,  for  the  purposes  of  this  trial, 
that  they  were  beyond  the  reach  of  outside 
influence. 

The  case  of  State  T.  Foster,  46  La.  Ann. 
U76,  14  South.  180,  cited  by  defendant,  is 
not  In  point.  There  the  Jury  did  actually  sep- 
arate, and  no  officer  was  with  either  of  the 
two  separated  sets  of  Jurors  during  the  night 
The  rooms  occupied  by  the  two  sets,  ten  in 
one  room,  two  in  another,  were  not  com- 
municating; nor  were  the  doors  affording  in- 
gress and  egress  to  and  from  such  rooms 
locked.  Neither  is  State  v.  Warren,  43  La. 
Ann.  828,  9  South.  559,  in  point  There  four 
of  the  Jurors  were  conducted  out  of  the 
bunding  by  the  sheriff,  leaving  the  other 
eight  In  the  Jury  room,  unattended  by  any 
officer  in  charge.  And  so  with  State  v.  Cos- 
tello,  11  La.  Ann.  283,  and  the  other  authori- 
ties relied  on  by  defendant  They  are  not 
apposite.  There  was  actual,  undoubted,  un- 
disputed separation  of  the  Jury  in  those  cases, 
and,  properly,  the  verdicts  were  held  vitiated. 

We  do  not  tliink  lodging  the  Jurors,  in  the 
Instant  case,   in   the   three   communicating 
rooms,  doors  between  open,'  a  separation  of 
tbem  in  the  legal  sense,  vitiating  this  ver- 
dict   They  bad  access  to  one  another,  and 
-were  in  easy  reach  and  hearing  all  the  time. 
It  was  a  keeping  of  them  together,  in  the 
purview  of  the  law.    Besides  citizens  dls- 
cliarging  important  public  functions,  Jurors 
are   human  beings,   entitled   to   have   their 
-wants,   necessities,  comfort,  and  well-being 
consulted  and  provided  for;  and  the  recogni- 
tion of  this  furnishes  alike  the  reason  and 
motive  of  the  sheriff  in  providing  the  accom- 
modations supplied  by  the  three  communi- 
cating rooms,  with  supper  and  breakfast  a! 
tbe  restaurant  below.    In  the  absence  of  any 
Bbowlng  of  communication  with  tbem  by  out- 
side parties,   we  decline  to  hold  that  what 
tie  did  in  this  respect  merits  the  Judicial  con- 
demnation which  would  result  from  setting 
aside  this  verdict  because  of  it    It  is  not  a 
case  Justifying  the  presumption  of  miscon- 
duct and  abuse.    Judgment  affirmed. 
25  So.— 25 


<R  L«.  Ann.  142) 

STATE  T.  CARTER  et  al.    (No.  13,055.) 

(Supreme  Court  of  Lonlaiana.    Feb.  20,  1809.) 

CanairAi.  Ijlw  —  CoirriNCAKoa- WiTirasg— Cboss- 

£xijfiirA.TioH— RsDuciNa  TBsi'Uioirr 

TO  WBTriMO  —  AvrmAij. 

1.  A  continuance  on  the  ground  of  absent 
witnesses  was  properly  rrfused,  aa  the  defend- 
ants had  not  compUed  with  Act  No.  67  of 
1894  (there  weie  six  of  their  witnesses  pres- 
ent. 

2.  The  refusal  to  permit  defendants  to  cross- 
examine  a  witness  iwota  on  behalf  of  the 
state  was  not  error.  The  witness  was  called 
to  the  witness  stand  In  error,  and  had  not 
been  examined  at  all  as  a  witness  in  chief. 

3.  A  witness  may  be  examined  in  rebuttal  of 
an  alibi,  and  the  state  was  not  bound  to  offer 
the  testimony  (offered  in  rebuttal)  on  the  ex- 
amination in  chief. 

4.  The  refusal  to  permit  tiie  testimony  ob- 
jected to  to  be  reduced  to  writing  is  not  re- 
versible error,  where  it  is  manifest  that  the 
testimony  would  not  add  anything  to  the  ques- 
tion raised. 

5.  A  witness,  unless  proper  foundation  is 
laid  for  admitting  testimony,  cannot  confirm 
his  testimony  by  swearing  to  statements  pre- 
viously made  to  tlilrd  persons  out  of  the  pres- 
ence of  the  accused,  and  on  this  ground  only 
the  trial  court's  ruling  is  not  sustained. 

6.  Error  In  describing  the  property  charged 
to  have  been  stolen  is  not  timely  when  urged 
after  the  verdict 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  St  John  the  Baptist;  Skuile  Rost  Judge. 

Norris  Carter  and  others  were  convicted  of 
larceny,  and  Norris  and  Buddy  Carter  appeal. 
Reversed. 

Hamilton  N.  Gantler,  for  appellants.  Mil- 
ton J.  Cunningham,  Atty.  Gen.,  and  Robert 
J.  Perkins,  Dlst.  Atty.  (J.  L,  Gaudet,  of  coun- 
sel), for  the  State. 

BRBAUX,  J.  An  information  was  ffled 
against  Norris  Carter,  Moses  Ruffin,^  Buddy 
Carter,  Mel  Preston,  Arthur  Reed,  Walter 
Tanner,  and  Walter  Banks,  charging  them 
with  having  committed  petty  larceny.  On 
motion  of  the  district  attorney,  a  nolle  prose- 
qui was  entered  as  to  Walter  Banks.  He 
was  afterwards  called  and  examined  as  wit- 
ness in  the  case.  A  severance,  on  motion  of 
their  counsel,  was  granted  to  Norris  and 
Buddy  Garter.  They  (Norris  Carter  and 
Buddy  Carter)  were  then  put  on  their  trial, 
found  guilty  of  larceny,  and  sentenced  to  12 
months'  hard  labor  in  the  penitentiary. 

The  Judge  refused  to  order  a  continuance 
applied  for  by  the  accused  on  the  ground  of 
the  absence  of  witnesses.  To  this  refusal 
the  accused  took  a  blU  of  exceptions,  and  the 
ground  of  the  bill  presents  the  first  question 
for  our  decision.  The  defendants,  through 
their  counsel,  in  their  bill  of  exceptions  set 
forth  that  their  witnesses  had  been  served 
with  subpoenas,  and  should  have  been  pres- 
ent. The  district  Judge's  reasons  are  that 
the  defendants  did  not  comply  with  act  No. 
67  of  1894,  and  that  in  their  application  for  a 
continuance  they  failed  to  allege  that  there 
were  no  witnesses  present  who  could  testify 
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to  the  aame  facts  as  would  the  absent  wit- 
nesses; that  it  follows,  If  they  had  been 
present,  and  had  testified,  their  testimony 
would  have  been  cnmuIatlTe.  The  continu- 
ance was  refused.  As  relates  to  the  act  of 
1894,  defendants,  through  conns^  insist  that 
the  words  "each  side"  mean  as  many  sides 
as  there  are  accused.  The  statute  limiting 
the  number  of  witnesses  In  criminal  cases 
sets  forth  that  in  all  criminal  cases  on  final 
trial  each  side  shall  summon  no  more  than 
six  witnesses,  unless,  on  formal  application, 
it  is  made  to  appear  that  an  additional  num- 
ber is  required  to  meet  the  ends  of  Justice. 
The  intention  of  this  statute  certainly  was 
to  lessen  the  number  of  witnesses  in  each 
case.  The  decrease  of  the  number  of  wit- 
nesses would  not  amount  to  much,  if  each 
accused  had  a  right  to  as  many  as  six  wit- 
nesses. The  defense  consists  of  two  accused, 
Jointly  charged  with  larceny,  and  represent- 
ing "a  side"  of  the  case.  The  question  can- 
not, in  our  Judgment,  be. treated  as  though 
there  had  been  a  severance.  If  we  were  to 
grant  the  contention  of  the  defendants.  It 
would  be,  as  relates  to  this  question,  as  If 
each  had  been  separately  tried.  In  that  case, 
ta  the  language  of  the  statute,  the  state 
would  have  the  right  to  as  many  witnesses  as 
each  defendant,  in  order  to  meet  "each  side," 
or  each  case.  That,  we  take  It,  was  not  the 
Intention  In  enacting  the  law.  Moreover,  the 
defendants  have  no  cause  to  complain  on  this 
ground,  for  the  reason  that  they  did  not  set 
forth  in  their  affidavit  for  a  continuance  that 
the  testimony  sought  by  them  was  cumula- 
tive. It  is  well  settled  that  a  continuance  on 
the  ground  of  the  absence  of  witnesses  Is 
properly  refused  when  It  does  not  appear  that 
the  testimony  is  not  cumulative.  The  accused 
failed  to  swear  that  there  were  no  witnesses 
In  court  who  would  swear  to  the  same  facts. 
The  action  of  the  trial  court  in  denying  the 
motion  for  a  continuance  will  not  be  reversed 
without  showing  that  the  court  has  abused 
its  discretion.  We  have  not  discovered  In 
this  case  that  the  court  abused  the  discretion 
with  which  It  Is  Intrusted. 

In  the  second  bill  of  exceptions  the  ac- 
cused complained  of  the  court's  ruling  In  re- 
fusing to  permit  them  to  cross-examine  a 
state  witness,  duly  sworn.  It  appears  that 
the  witness  called  by  the  state,  Immediately 
after  she  had  been  sworn,  declared  that  she 
knew  nothing  of  the  case.  She  was  there- 
npod  withdrawn  by  the  state.  She,  it  seems, 
had  been  called  in  error.  The  defendant  then 
requested  to  cross-examine  the  witness.  The 
court  refused  to  permit  him  to  cross-examine 
the  witness,  but  reserved  to  the  defendant 
the  right  to  call  the  witness  for  the  defense. 
The  witness  not  having  been  examined  at  all 
in  chief,  there  was  no  ground  for  the  cross- 
examination.  It  Is  dISkinIt  to  discover 
wherein  the  defendants  have  been  prejudiced, 
inasmuch  as  they  were  at  liberty  to  call  her 
as  their  witness.  Besides,  the  witness  had 
not  testified  against  the  accused  at  all.   "The 


opposite  party  may  cross-examine  &  witness 
to  any  facts  stated  in  his  direct  examination. 
Without  this,  there  is  no  ground  for  cross- 
examination."  "Whenever  any  witness  has 
been  examined  In  chief,  the  opposite  party 
has  a  right  to  cross-examine."  8  Rice,  Ev. 
p.  336.  "Cross-examination  relating  to  cumu* 
latlve  matters  and  Immaterial  Issues  is  large- 
ly within  the  discretion  of  the  court,  and  its 
ruling  is  not  subject  to  review."  State  v.  Mc- 
Gee,  36  La,  Ann.  206;  State  T.  AUen,  87  La. 
Ann.  687. 

The  narrative  contained  in  the  tbira  olll  of 
exceptions  shows  that  defendant  examined 
witnesaes  to  prove  an  alibi.  The  plalntU 
called  a  witness  in  rebuttal  to  disprove  the 
allbL  Oounsel  for  the  defendant  objected  to 
the  testimony.  The  court  overruled  the  ob- 
jection, and  admitted  the  answer,  aa  it  te 
made  to  appear  that  the  testimony  was  in 
rebuttal  (1.  e.  "to  the  effect  that  the  accused 
were  present  at  the  commission  of  the  of- 
fense,"—quotation  from  the  bill  of  exceptions), 
we  are  not  of  the  opinion  that  the  ruling  was 
incorrect 

The  fourth  bin  of  exceptions  was  taken  to 
a  ruling  of  the  court  allowing  a  witness  to 
testify  that  he  had  reported  the  killing  and 
stealing  of  the  animal  to  the  one  In  whose 
charge  it  was  at  the  time.  The  Judge,  in 
his  relation  of  the  facts,  Incorporated  In  the 
bill  of  exceptions,  shows  that  the  witness  was 
asked  to  state  all  he  knew  about  the  case, 
and  that,  In  answer  to  the  question,  the  wit- 
ness said  that  he  went  next  morning  after 
the  theft  Is  charged  to  have  been  committed 
to  notify  the  owner's  agent  that  the  calf  had 
been  killed  by  accused;  that  the  testimony 
was  objected  to  as  made  out  of  the  presence 
of  the  accused.  We  have  given  our  closest 
attention  to  the  ruling,  and  have  found  It  im- 
possible to  agree  with  our  learned  brother  of 
the  district  court  It  Is  well  settled  that  a 
witness  cannot  corroborate  his  statement  as 
a  witness  by  bis  own  declaration  as  a  wit- 
ness that  he,  on  ,a  former  occasion,  had  made 
the  statement  to'  another,  and  a  thhrd  person, 
out  of  the  presence  of  the  accused.  It  Is  not 
shown  that  the  testimony  of  this  witness  was 
attacked.  As  we  take  It  no  foundation  was 
laid  for  admitting  this  testimony.  Going  into 
particulars.  It  is  in  evidence  that  Walter 
Banks,  the  witness,  was  Indicted  Jointly  with 
Norrls  Garter  and  his  son;  that  on  proper 
motion  on  part  of  the  state  a  nolle  prosequi 
was  entered  on  behalf  of  Banks;  and  that 
afterwards  he  (Banks)  was  called  as  a  wit- 
ness, and  testified  against  the  accused,  who 
were  convicted.  We  quote,  as  relates  to  the 
facts,  the  following  statement  from  the  brief 
filed  by  the  attorney  general  and  other  coun- 
sel, to  wit:  "Mrs.  Dodson  had  charge  fot 
Mr.  Chaffe  of  the  cow  and  the  bull  calf, 
which  latter  was  the  subject  of  this  larceny. 
Walter  Banks  Is  the  nephew  of  Norrls  Carter, 
one  of  the  accused.  He  had  been  working 
for  Mia  Dodson.  He  had  been  charged  as 
a  principal  in  this  larceny,  but  the  case  as. 


Digitized  by 


Google 


La.) 


SUGGESSIOir  OF  BURKE. 


887 


to  him  wat  nolle  proseqnt.  When  examined 
aa  a  witness,  ha  waa  asked  to  relate  what 
he  knew  of  the  case.  He  stated,  among  oth- 
er things,  that  the  next  morning  he  went  to 
notify  Mra.  Dodaon  that  the  calf  had  been 
killed  by  his  uncle  and  hla  cousin."  No  ob- 
jection waa  made  by  the  defense  to  this  evi- 
dence. Oh  redirect  lamination  he  was 
asked  to  repeat  what  he  told  Mrs.  Dodaon. 
In  justice  to  the  prosecntlon,  we  will  add  the 
following,  which  we  haye  not  succeeded  in 
finding  in  the  transcript  It  is  doubtless  true 
aa  a  fact,  but  it  la  also  tnie  that  we  have  not 
found  It  of  record,  although  we  searched  for 
It,  Tiz.:  "This  was  an  eyewitness  to  the  kill- 
ing and  the  stealing  of  the  calf.  Mrs.  Dod- 
aon had  been  the  cause  of  the  affidavit  being 
made  against  the  accused."  If  Banlcs  waa 
one  of  the  principala,— aa  we  take  It  he  waa, 
—he  could  confirm  his  own  testimony  by 
proof  of  former  statements  made  by  him,  ac- 
cording with  those  made  at  the  trial,  if  hla 
credibility  had  been  attacked  either  on  croas- 
ezamlnatlon  or  by  independent  evidence. 
Even  in  this  case  the  question  Is  much  con- 
troverted. Rose.  Gr.  Bv.  p.  88.  Here,  there 
is  not  a  word  going  to  show  that  hla  credibil- 
ity was  attacked,  either  on  ccosB-ezaminatioD 
or  by  witnesses  called  for  the  purpose;  bat, 
should  It  be  taken  that  his  testimony  is  that 
of  a  witness,  and  not  that  of  an  ez-principal, 
then,  the  following  applies:  When  evidence 
has  been  offered  tending  to  show  Improper 
motive  or  recent  fabrication  on  the  part  of  a 
witness,  former  statements  made  by  him  may 
be  offered  to  sustain  his  statements  at  the 
trial.  There  is  not  a  word  of  record  ahowhig 
tiuit  the  least  attack  was  made  to  assail  the 
testimony  of  the  witness.  The  rule  qaote<l 
from  Roscoe  and  then  Beck  is  always  regard- 
ed as  controlling.  In  Beck  we  find  a  long 
list  of  decisions,  both  state  and  federal, 
among  them  Conrad  v.  Orlffey,  11  How.  4S0. 
The  charge.  In  our  Judgment  was  correct,  and 
the  vodict  responsive  to  the  charge. 

The  ground  of  defense  that  there  was  a 
lack  of  deecrlption  of  the  animal  stolen  came 
too  late  after  verdict,  and  it  also  was  prop- 
erly overruled.  In  our  opinion,  all  the  rul- 
ings were  correct,  except  the  ruling  permit- 
ting the  witness  to  testify,  over  objection 
made,  aa  to  his  prior  statement  to  a  third 
poMOL  This  view  renders  it  necessary  to 
remand  the  case  fw  another  trial.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
verdict,  sentence,  and  judgment  appealed 
from  be  annulled  and  set  aside  as  not  good 
in  law,  and  that  the  defendants  be  remanded 
In  custody,  aubject  to  the  ordera  of  the  trial 
conrt. 


(51  tUL.  Ann.  KS) 

Bneoeislon  of  BURKB.     (No.  12,887.) 

(Supreme  Court  of  Louisiana.    Feb.  20,  1889.) 

Chabixabui  BaquasTS— YiJJDDrrT. 
LA  dauae  in  a  will,  by  wliich  the  testa- 
trix, after  making  a  number  of  legacies,  de- 


clared: "After  these  bequests  have  beeA  mada^ 
the  remainder  of  my  estate  I  desire  my  exec- 
utors to  uae  for  any  charitable  institutioii  they 
may  select  or  think  of  benefiting,  to  perpetu- 
ate my  memory,"  does  not  fall  under  the  pro- 
visiona  of  Act  No.  124  of  1882,  and  tias,  as  to 
its  validity,  to  be  tested  by  the  general  rules 
of  the  Revised  Civil  Code  tonchlng  testamenta- 
ry dispositions.     So  tested,  it  cannot  stand. 

2.  The  testatrix  did  not  dealKnate  who  shonld 
be  her  residuary  legatee,  but  intended  that  the 
residuum  of  her  estate  should  remain  in  her 
"snccession"  until  her  executors  should  select 
some  existing  charitable  institution  (not  one  to 
be  formed),  who,  on  such  choice  being  made, 
would  become  her  residuary  legatee,  entitled  to 
demand  at  once  the  whole  of  the  residuum,  and 
thereafter  to  administer  in  right  of  ownership, 
not  trusteeship.  The  testatrix  did  not  intend 
to  confer  upon  the  executors  a  continuing  pow- 
er of  administration  of  the  residuum,  either  !>•- 
fore  or  after  they  shonlc^  have  made  a  choice 
of  the  object  of  the  testatrix's  bounty,  but  in- 
tended that  they  should  make  a  selection,  and,- 
on  making  the  same,  their  power  should  be  ex- 
hausted. The  power  and  duty  of  aeiection  were 
personal  to  the  three  particular  persons  ap- 
pointed as  executors,  and  could  not  be  delegat- 
ed by  them  to  others,  nor  exercised  by  others 
to  be  substituted  in  their  place.  There  would 
be  no  legal  means  of  forcing  the  executors  to 
make  the  selection  in  the  event  they  should  be 
unwiiling  to  make  a  choice,  or  unable  to  agree 
upon  one.  The  bequest  was  not  broad  enough 
to  cause  it  to  be  classed  as  a  bequest  for  gen- 
eral charitable  purposes,  and  at  the  same 
time  it  was  not  specific  enough  to  make  it  to  be 
made  to  apply  to  any  particular  person  or  cor- 
poration. 

(Syllabus  by  the  0>urt) 

Appeal  from  civU  district  court,  parish  of 
Orleans;   Frederick  D.  King,  Judge. 

In  the  matter  of  the  succession  of  Mrs. 
Honoria  Burke,  widow  of  William  B.  Ring, 
rose,  a  petition  was  filed  by  Thomas  Henry 
Burke  aud  others  to  -have  a  certain  provision 
of  the  will  declared  void,  and  to  share  in  the 
estate  aa  heirs.  The  petition  was  granted, 
and  the  executors  appeal.    Modified. 

Mrs.  Honoria  Burke,  widow  of  William  B. 
Blngrose,  died  In  the  city  of  New  York  on 
the  18th  of  October,  1897,  leaving  a  last  will 
and  testament  in  holographic  form,  which  was 
probated  in  the  civil  district  court  for  the 
parish  of  Orleans,  in  which  parish  the  de- 
ceased had  her  domicile.  Robert  L.  Strong. 
John  H.  Connlff,  and  M.  D.  Lagan  were  ap- 
pointed as  her  testamentary  executors  with 
full  seisin.  The  testatrix,  after  making  a 
number  of  bequests,  closed  her  will  with  the 
foUowlDg  clause:  "Now,  after  these  bequests 
have  been  made,  the  remainder  of  my  estate 
I  desire  my  executors  to  use  for  any  charitable 
institution  they  may  select,  or  think  of  bene- 
fiting, to  perpetuate  my  memory."  On  No- 
vember 15,  1897,  Thomas  Henry  Burke,  Wfl- 
11am  J.  Cline,  Jennie  Cllne,  wife  of  Eli  Bamett, 
and  Patrick  Calkin,  united  In  a  petition.  In 
which  they  declared  that  they,  together  with 
the  children  of  Margaret  Cavanaugh  and  Wfi- 
liam  Martin,  and  her  sister,  Mrs.  Mary  Mar- 
tin, were  nearest  of  kin  and  the  sole  surviving 
and  living  heirs  at  law  of  the  deceased;  that 
the  said  clause  of  her  will  was  absolutely  null 
and  void,  uncertain,  vague,  and  meaningless, 
as  well  as  In  direct  and  positive  violation  of 
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the  prohibitory  proTisIons  contained  In  articleg 
1519,  1520,  and  1521  of  the  Revised  ClvU  Code, 
irhlch  articles  expressly  prohibit  substitutions 
and  fldei  commlssa;  that  said  dause  sbonld  be 
reputed  not  written;  that,  it  allowed  to  stand, 
It  would  not  be  carrying  out  the  last  wishes 
of  the  deceased,  but  Instead  would  be  substi- 
tuting the  will  and  Judgment  of  the  executors, 
all  of  which  was  contrary  to  good  morals  and 
the  provisions  of  the  Revised  Civil  Code  gov- 
erning last  wills  and  testaments;  that,  after 
payment  and  distribution  of  all  the  legacies 
provided  for  and  partlcalarly  set  forth  la  said 
last  wHl,  the  residue  of  the  property  left  by 
the  deceased  belonged  to  them  as  the  nearest 
of  kin  and  heirs  at  law  of  said  deceased,  and 
they  were  entitled  to  the  same  In  the  propor- 
tions fixed  by  law.  In  view  of  the  premises, 
they  prayed  that  the  said  dause  delegating  to 
the  executors  the  disposal  of  the  residue  be 
declared  to  be  absolutely  null,  void,  and  of  no 
effect,  as  well  as  in  positive  express  violation 
of  the  provisions  of  the  Revised  Civil  Code 
prohibiting  substitutions  and  fldei  commlssa, 
and  that  said  last  will  be  ordered  executed  as 
if  said  clause  were  not  written  therein;  that 
they  be  adjudged  and  decreed  to  be  the  sole 
living  and  only  heirs  at  law,  and  as  such  en- 
titled to  inherit  In  the  proportions  fixed  by  law 
the  residue  of  the  estate  of  the  deceased,  and 
to  the  exclusion  of  all  others;  that,  after  the 
payment  of  the  legacies  named  in  the  wOI, 
they,'  as  such  heirs,  be  put  in  possession  of 
the  estate  of  their  said  deceased  relative.  On 
January  4,  1898,  the  same  parties,  joined  by 
William  Martin  and  his  sister,  Mary  Martin, 
wife  of  John  Thornton,  filed  a  supplemental 
petition,  in  which  they  reiterated  the  allega- 
tions and  prayer  of  the  original  petition,  and 
set  forth  certain  parties  as  being,  with  them- 
selves, legal  bebs  of  Mis.  Honoria  Burlc& 
They  alleged  that  the  will  of  the  deceased,  if 
not  void  on  the  grounds  of  vagueness  and  in- 
definlteness,  was  null  and  void,  as  being  in  di- 
rect violation  of  the  prohibitory  provlsion£>  of 
articles  1519,  1520,  and  1621  of  the  Revised 
Civil  Code,  and  especially  upon  the  ground 
that  the  said  dause  failed  to  laake  any  distri- 
bution of  the  residue  of  the  estate  of  the  de- 
ceased. Service  of  this  petition  was  accepted 
by  the  executors  on  December  31,  1897.  On 
January  10,  1897,  on  motion  of  G.  W.  Blynn, 
attorney  of  the  petitioners,  suggestbig  that  he 
had  withdrawn  as  coimsel  for  Miss  Louisiana 
CUne,  Mrs.  Mi  A.  Bamett,  W.  J.  Clhie,  WU- 
11am  Martin,  and  Mrs.  Mary  Thornton,  it  was 
ordered  that  the  suit  for  the  annulment  of  the 
dalm  of  the  will  bequeathing  the  residue,  so 
far  as  the  same  applied  to  above-named  par- 
ties, be  discontinued,  leaving  the  petition  to 
stand  in  the  name  of  Thomas  H.  Burke  and 
Patrick  Calkin.  On  January  12,  1898,  the 
executors  answered,  pleading,  first,  the  general 
Israe.  They  specially  denied  that  petitioners 
were  the  heirs  at  law  of  the  deceased,  and,  as 
such,  would  be  entitled  to  the  residue  of  the 
estate  of  Mrs.  Honoria  Burke,  even  if  said  will 
was  null  and  void,  as  alleged;   but  they  de- 


nied that  said  will  was  null  and  void,  aa  al- 
leged, or  for  any  of  the  reasons  alleged.  On 
May  23,  1898,  Mark  Calkin,  John  Burke,  Mrs. 
Honoria  Burke,  widow  of  Patrick  Dooley, 
Margaret  Burke,  wife  of  John  P.  Begley,  Mrs. 
Mary  Burke,  wife  of  P.  J.  Costello,  intervened 
in  the  suit,  alleging  themselves  to  be  legal 
heirs  of  Mrs.  Honoria  Burke.  They  prayed  to 
be  so  decreed,  and  that  the  last  clause  of  her 
will  be  decreed  null  and  void  on  the  same 
grounds  which  had  been  set  up  by  the  orig- 
inal parties,  and  that  they  be  decreed  to  be 
entitied  to  the  residue  of  her  estate  in  the 
proportion  fixed  by  law.  The  executors  an- 
swered this  petition  under  pleadings  identical 
with  those  in  the  original  answer.  The  dis- 
trict court  rendered  Judgment  against  the  ex- 
ecutors in  favor  of  Thomas  H.  Burke,  Patrick 
Calkin,  Mark  Oalkln,  Mrs.  Mary  Burke,  wife 
of  P.  J.  Costello,  Mis.  Honoria  Burke,  widow 
of  Patrick  Dooley,  Mrs.  Margaret  Burke,  wife 
of  >Tohn  F.  Begley,  and  John  Burke,  decreeing 
null  and  void  and  of  no  effect,  and  reputed 
as  not  written,  the  condadlng  clause  of  the 
last  will  and  testament  of  Mrs.  Honoria  Burke, 
and  recognizing  and  decreeing  the  said  parties 
In  favor  of  whom  Judgement  was  rendered  to 
be  the  nearest  of  kin  and  the  sole  living  rep- 
resentatives of  the  deceased,  entiUed  to  Inherit 
the  residue  of  the  estate  of  the  deceased  in 
the  proportions  fixed  by  law  to  the  exclusion 
of  all  other  relatives.    The  executors  appealed. 

Rice  Sc  Montgomery,  for  appellants.  Geoig* 
W.  Flynn,  for  appellees. 

NIOHOLLS,  a  J.  (after  stating  the  fhcts). 
The  executors  maintain  in  this  court  that  the 
will  of  the  deceased  is  valid  independently  of 
the  provisions  of  Act  No.  124  of  1882,  but 
that  it  is  saved  by  the  provisions  of  that  act, 
if  otherwise  it  would  be  open  to  successful 
attack.  The  act  In  question  makes  it  lawful 
for  any  one  to  make  a  donation  Inter  vivos 
or  mortis  causa  of  any  description  of  prop- 
erty, and  to  any  amount,  to  trustees  for  edu- 
cational, charitable,  or  literary  Institutions, 
whether  already  existing  at  the  time  of  the 
donation  or  thereafter  to  be  founded.  It  pro- 
vides that  the  donor  of  said  property  shall 
have  the  right  to  prescribe  the  number  of 
trustees,  the  causes  for  which  any  trustee 
should  cease  to  be  such,  the  manner  In  which 
vacancies,  however  ha^iening,  should  be 
filled,  and  the  manner  and  formalities  ac- 
cording to  which  the  trustees  should  meet 
and  transact  business.  It  provides  that  the 
donor  shall  have  the  right  to  prescribe  the 
manner  in  which  the  property  donated  shall 
be  administered,  and  the  objects  to  whlc*  it, 
or  any  part  thereof,  or  the  revenues  thereof, 
should  be  applied,  provided  that  the  property 
donated  could  not  be  made  inalienable,  but 
the  donor  thereof  shall  have  the  right  to  pro- 
vide In  what  manner  and  under  what  circum- 
stances the  trustees  should  l>e  empowered  to 
sell  the  same,  or  any  portion  thereof,  or  to 
change  any  investment  once  made.    It  pro- 
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Tides  that  the  trustees  named  In  the  act  of 
donation  and  their  snccesBors  and  subatl- 
tntes,  or  sneh  of  them  as  are  willing  and 
may  accept  the  tmat,  shall,  upon  complying 
with  the  laws  of  the  state  relative  to  the  or^ 
ganlzation  of  corporations  for  literary,  acien- 
tlflc,  religious,  and  chalritable  purposes,  con- 
stitute a  body  corporate  with  the  power  of 
continuous  succession  and  unlimited  dura- 
tion, and  with  all  the  powers  conferred  upon 
corporations  by  said  laws  or  by  custom,  tnro- 
Tlded,  however,  that  the  requirement  of  said 
laws  as  to  the  number  of  persons  necessary 
for  the  formation  of  a  corporation  shall  not 
apply  to  such  trustees,  and  provided,  further, 
that  If  any  of  the  trustees  will  not  or  cannot 
accept  the  trust,  then  such  of  those  named  as 
are  willing  may  accept,  and  in  the  manner 
prescribed  in  the  act  of  donation  proceed  to 
fill  the  vacancies  up  to  the  required  number. 
It  provides  further  that,  whenever  there  is 
an  entire  failure  of  the  trustees  to  accept, 
then  the  governor  of  the  state  may  name  a 
nnmber  of  persons  equal  to  the  number  nam- 
ed by  the  donor,  who  shall  fill  the  places 
of,  and  be  vested  with  all  the  powers  con- 
ferred upon,  the  trustees  by  said  donor.  It 
further  provides  that  said  board  of  trustees 
shall  administer  the  property  Intimsted  to 
them  In  conformity  with  the  directions  con- 
tained In  the  act  of  donation,  and  should 
have  all  the  powers  needed  in  such  adminis- 
tration, but  cannot  mortgage  nor  incumber 
the  donated  property  except  as  might  be  pre- 
scribed In  the  act  of  donation;  and  that  the 
trustees  shall  be  entitled  to  no  remuneration 
for  their  services,  unless  expressly  granted 
in  the  act  of  donation.  It  provides  that  the 
board  of  trustees  shall  have  the  power  to  ac- 
cept and  administer  other  donations  mortis 
causa  or  inter  vivos  from  the  same  and  other 
donors,  and  to  apply  the  same  as  might  be 
prescribed  In  the  subsequent  act  of  donation; 
the  administration  of  such  subsequent  act  of 
donations  to  be  governed  by  the  directions 
contained  In  the  subsequent  act  of  donations. 
It  provides  that  the  provisions  contained  In 
the  Revised  Civil  Code  or  other  laws  of  this 
state  relative  to  substitutions  fidel  commlssa 
or  trust  depositions  shall  not  be  deemed  to 
apply  to,  or  in  any  manner  affect,  donations 
made  for  the  purposes  and  In  the  manner  pro- 
vided by  the  act;  and  that  all  laws  or  parts 
of  laws  conflicting  with  the  provisions  of 
this  act  are  repealed  in  so  far  as  regards  the 
parposea  of  the  act,  but  not  otherwise.  The 
district  court  was  of  opinion  that  the  act  of 
1882  was  not  applicable  to  this  case;  that 
the  testatrix  did  not  make  a  donation  to 
trustees  for  a  charitable  association,  to  be  by 
them  administered  as  a  body  corporate  In  ac- 
cordance with  her  directions;  that  the  dona- 
tion was  made  to  executors  whose  duties 
Were  defined  by  law,  and  who,  while  perform- 
ing such  duties,  were  officers  of  court;  that 
In  no  sense  were  they  trustees  as  named  in 
the  act  or  In  the  will  of  the  deceased;  that 
they  had  no  property  to  administer  as  a  body 


corporate  for  a  Charitable  association;  that 
the  only  mandate  or  direction  which  they  re- 
ceived from  the  wlU  of  the  testatrix  was  to 
deliver  the  remainder  of  her  estate  to  an  un- 
known third  person,  a  charitable  association 
whom  they  might  select 

Referring  to  the  terms  of  the  will,  the 
court  said:  "The  plain,  common-sense  In- 
terpretation of  the  clause  in  question  and  of 
the  Intention  of  the  testatrix  is  that  she  be- 
queaths the  remainder  of  her  estate  to  her 
executors,  with  an  order  or  mandate  to  them 
to  give  It  to  any  charitable  institution  they 
might  select,  or  think  of  benefiting.  It  Is 
clear  that  the  testatrix  did  not  bequeath  her 
estate  to  any  charitable  institution  by  name. 
In  any  city,  state,  or  country;  nor  did  she 
give  It  to  trustees  named  by  her,  or  to  the 
trustees  of  any  known  charitable  institution, 
or  one  to  be  founded.  The  testatrix  be- 
queathed her  property  to  her  executors,  to  be 
by  them  held  until  they  selected  any  char- 
itable institution;  then  to  deliver  it  to  such 
Institution  so  selected.  The  will  is  not  valid 
because  of  uncertainty.  The  test  to  be  ap- 
plied Is,  could  any  court  or  any  charitable  In- 
stitution compd  the  execution  or  execute  the 
mandate  of  the  testatrix  If  the  executors 
chosen  by  her  refused  to  select  or  refused  to 
think  of  benefiting  any  charitable  institu- 
tion, or  one  or  all  of  them  were  to  die  before 
they  made  the  selection?  No  court  could 
compel  the  executors,  on  its  own  motion,  to 
execute  the  trust,  and  no  charitable  organiza- 
tion has  any  Interest  to  Invoke  the  process  of 
the  court,  and,  If  any  one  of  the  executors, 
with  the  uncertainty  of  life  hanging  over  all, 
should  die  before  the  three  should  agree,  the 
mandate  could  never  be  executed.  The  be- 
quest Is  uncertain  and  Indefinite."  If  the  will 
is  to  he  considered  made  to  any  charitable  In- 
stitution by  the  testatrix,  and  is  not  invalid 
by  reason  of  uncertainty,  it  is  still  Invalid  be- 
cause the  choice  of  the  charitable  institution 
was  left  to  three  executors,  third  persons. 
Our  law  prohibits  "the  custom  of  willing  by 
testament  by  the  intervention  of  a  commis- 
sary or  attorney  In  fact,"  and  declares  that 
the  Institution  of  heir  and  all  other  testa- 
mentary dispositions  committed  to  the  choice 
of  a  third  person  are  null,  even  should  that 
choice  have  been  limited  to  a  certain  number 
of  persons  designated  by  the  testator.  Rev. 
Civ.  Code,  art  1573;  Fink  v.  Fink,  12  La. 
Ann.  SOI.  Holding  that  the  clause  of  the 
will  of  the  deceased  did  not  fall  under  the 
provisions  of  Act  No.  124  of  1882,  the  dis- 
trict court  proceeded  to  test  its  validity  by 
the 'application  to  it  of  the  general  rules  of 
the  Civil  Code,  and,  having  done  so,  reached 
the  conclusion  that  under  such  a  test  it  was 
not  valid.  It  was  of  the  opinion  that  it  was 
violative  of  the  prohibitory  provisions  of  the 
Code  touching  substitutions  and  fidel  com- 
mlssa; that  it  was  void  for  uncertainty,  and 
void  for  having  left  the  selection  of  the  bene- 
ficiary of  the  testatrix's  bounty  to  a  third 
person,  in  violation  of  article  1673  of  the  Re- 
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vised  CItII  Code.  While  the  executors  re- 
pudiate the  Idea  that  by  the  bequest  In  ques- 
tion they  have  had  cast  upon  them  either  the 
ownership  of,  or  an  interest  In,  the  residne 
of  Mrs.  Burke's  succession,  and  deny  that  the 
attack  made  upon  it  on  the  ground  that  It  Is 
violative  of  the  provisions  of  the  OvU  Code 
prohlbitlnK  substitutions  and  fidei  commissa, 
is  well  founded,  we  are  not  certain  that  we 
understand  with  precision  the  construction 
which  they  place  upon  the  will,  and  upon 
their  rights  and  duties  under  it  We  under- 
stand them  to  contend  that  the  disputed 
clause  of  the  will  is,  in  reality,  a  bequest  for 
cliarltable  purposes;  that  while  it  does  not 
directly  order  that  a  corporation  should  be 
founded  to  carry  out  the  wishes  of  the  testa- 
tor, and  it  does  not  ap)point  them  as  trustees 
thereof,  or  trustees  at  all  by  name,  yet  it  is 
the  evident  intent  that  they  should  be  trus- 
tees, and  they  are  authorized  under  the  act 
of  1882  to  have  themselves  organized  into  a 
corporation,  and  administer  the  property  left; 
that  while  they  were  not  directed,  and  would 
not  be  authorized  under  such  administration, 
to  deal  directly  with  the  ascertainment  of  in- 
dividual cases  calling  for  charitable  assist- 
ance, and  go  themselves  to  their  immediate 
relief,  yet  they  were  charged  with  a  continu- 
ing power  and  duty  to  turn  portions  of  the 
fund  in  their  hands  over  from  time  to  time 
to  different  charitable  institutions,  which 
they  wonid  select,  to  be  by  the  latter  applied 
to  charitable  purposes,  and  that  the  persons 
to  be  so  relieved  by  them  were  intended  to 
be  and  were  the  objects  of  the  bounty  of  the 
testatrix;  that  they  would  not  be  authorized 
or  warranted,  under  the  will,  in  selecting 
some  particular  charitable  Institution,  and 
turning  over  to  it  at  once  all  of  the  residue 
of  the  succession  in  their  hands,  and,  on  ob- 
taining a  receipt  therefor,  be  discharged,  on 
the  strength  of  such  receipt,  from  all  further 
responsibility  under  their  trust;  that,  were 
they  to  attempt  to  do  so,  legal  remedies 
would  be  at  hand  to  undo  such  action,  and  to 
cause  a  proper  and  legal  execution  of  the 
wishes  of  the  testatrix;  that,  as  under  a  be- 
quest so  written  as  to  be  unquestionably  a 
bequest  for  charitable  uses,  uncertainty  as  to 
the  particular  individuals  who,  under  it, 
would  obtain  relief,  would  not  militate 
against  the  validity  of  the  bequest,  nor  would 
the  power  and  duty  of  making  the  selection 
of  such  persons  do  so.  So,  in  the  present 
case,  the  uncertainty  as  to  what  particular 
persons  would  be  ultimately  benefited  by  the 
will  of  the  testatrix,  and  the  selection  of  the 
particular  institution  which  should  be  char- 
ged with  the  duty  of  directly  ascertaining  and 
selecting  proper  objects  for  charitable  relief, 
and  actually  distributing  the  funds  would  not 
detract  from  the  legality  of  the  clause  at- 
tacked. Under  this  construction  (if  we  cor- 
rectly apprehend  it)  a  double  administration 
would  be  needed  before  the  poor  and  needy 
could  or  would  be  reached:  First,  an  admin- 
istration by  the  executors,  and,  next,  an  ad- 


ministration by  the  governing  boards  of  the 
different  charitable  institutions  selected  by 
the  executors. 

An  examination  of  the  will  shows  that  the 
declared  object  of  the  bequest  was  "to  per- 
petuate the  memory  of  the  deceased,"  but  in 
a  direction  hidlcated  by  her;  that  she  did  not 
direct  the  creation  of  any  corporation  to  carry 
out  her  wishes,  nor  refer  to  her  executors  at 
all  as  trustees;  that  she  did  not  make  any 
allusion  at  all  to  individuals  requiring  assist- 
ance; that  they  would  only  be  reached  and 
afforded  aid  consequentially  as  the  result  of 
funds  furnished  by  the  executors  to  some  char- 
itable Institution  which  would  undertake  Itself 
to  dispense  it  to  particular  individuals,  and  not 
by  virtue  of  direct  bequest  to  the  parties  them- 
selves. We  do  not  understand  the  will  to  have 
cast  upon  the  executors  the  ownership  of  the 
residue  of  her  estate,  or  any  Interest  in  it, 
with  the  ownership  to  shift  afterwards  to  some 
other  person  by  the  force  of  the  bequest.  We 
understand  her  Intention  to  have  been  to  leave 
the  residue  of  her  estate  in  her  "succession" 
until  the  executors  should  have  made  choice 
of  some  particular  existing  charitable  institu- 
tion (not  one  to  be  thereafter  formed),  which 
Institution,  upon  such  choice  being  made,  would 
become  her  residuary  legatee,  and  entitled  to 
demand  at  once  possession  of  and  control  over 
the  whole  fund.  We  do  not  think  the  testatrix 
Intended  that  her  executors,  either  acting  in- 
dividually or  as  a  corporation,  should  have  a 
continuing  power  of  administration  of  this  re- 
siduum after  their  selection  of  a  legatee.  We 
think,  on  the  contrary,  the  testatrix  intended 
to  charge  her  executors  with  the  single  spe- 
cific duty  of  making  the  selection  of  a  resid- 
uary legatee,  and  that  upon  the  performance 
of  this  precise  dnty  their  power  over  the  whole 
matter  would  be  exhausted.  We  are  of  the 
opinion  that  the  disposition  and  control  of  this 
fund  by  this  selected  institution  after  it  would 
be  placed  In  Its  hands  would  be  In  virtue  of 
ownership,  not  trusteeship.  The  testatrix  did 
not  make  a  legacy  of  the  residuum  of  her  es- 
tate to  persons  needing  and  entitled  to  receive 
charity,  although,  as  said  by  this  court  In 
City  of  New  Orleans  ▼.  Hatdie,  43  La.  Ann. 
255,  9  South.  12  (in  commenttaig  upoc  a  be- 
quest of  Colin  J.  Nicholson),  "they  were  surely 
to  be  benefited  by  It"  if  carried  out.  The  be- 
quest was  to  some  existing  charitable  institu- 
tion which  was  to  be  selected  by  the  executors. 
We  do  not  think  the  bequest  in  question  fidls 
under  the  provisions  of  Act  No.  124  of  1882. 
Its  validity  or  invalidity  has  to  be  tested  by 
the  application  to  it  of  the  general  rules  of 
our  law  touching  testamentary  dispositions. 
So  tested,  we  do  not  think  it  can  stand.  The 
bequest  is  so  specific  as  to  withdraw  It  from 
being  classed  as  a  bequest  for  general  charf- 
table  uses,  and  at  the  same  time  so  general  aa 
not  to  permit  it  to  be  made  to  apply  to  any 
particular  person  or  corporation  as  the  legatee 
of  the  deceased.  The  testatrix  did  not  desig- 
nate any  one  as  her  residuary  legatee,  but  left 
the  selection  of  the  legatee  to  the  choice  of  her 
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execaton.  This  she  could  not  validly  do. 
The  right  and  dnty  of  making  this  choice  were 
evidently  personal  to  the  three  particular  per- 
sons named.  Not  only  could  these  not  be  dele- 
gated by  them  to  others,  nor  exercised  by  par- 
ties to  be  substituted  in  their  place  should 
they  refuse  to  perform  the  duty,  but  there 
would  be  no  legal  means  of  forcing  them  into 
maicing  a  sdection  In  the  event  they  were  un- 
willing to  do  80,  or  were  unable  to  agree  upon 
a  choice.  We  are  of  the  opinion  that  the 
deceased  died  without  leaving  a  residuary  leg- 
atee, and  that  the  residuum  of  her  succession 
passed  at  her  death  to  her  legal  heirs.  Rev. 
Civ.  Code,  arts.  886,  1T09.  We  understand 
the  executors  to  concede  that  the  parties  in 
whose  t&rot  the  district  court  rendered  judg- 
ment are,  in  fact,  legal  heirs  of  the  deceased, 
and  wUl  not,  therefore,  deal  with  that  ques- 
tion; but  It  is  evident  lh>m  the  pleadings  that 
there  are  other  legal  heirs,  who  are  not  before 
the  court  Who,  and  how  many,  they  are,  we 
do  not  know;  nor  do  we  know  the  proportion 
in  the  succession  the  different  heirs  would  be 
entitled  to  receive.  In  view  of  that  fact,  we 
think  that  portion  of  the  Judgment  which 
recognized  the  parties  to  be  the  only  legal 
heirs  of  the  deceased  to  the  exclusion  of  all 
others,  and  which  fixed  the  proportion  which 
those  parties  were  to  receive  in  the  succession, 
should  be,  and  the  same  is-  hereby,  set  aside, 
leaving  the  rights  of  the  heirs  to  be  hereafter 
settled  and  determined;  and  that,  as  so  al- 
tered and  amended,  the  Judgment  of  the  dis- 
trict court  be,  and  the  same  is  hereby,  aflten- 
cd.  Costa  of  both  courts  to  be  borne  by  the 
BUccesBion. 

On  Apidicatlon  for  Behearing. 

Oiarch  7,  1800.) 

WATKINS,  J.  This  is  a  controversy  re- 
specting the  validity  of  one  clause  in  the  last 
will  and  testament  of  the  deceased,  which  is 
expressed  In  the  following  words,  via.:  "Mow, 
after  these  bequests  have  been  made,  the  re- 
mainder of  my  estate  I  desire  my  executors  to 
nse  for  any  charitable  institution  they  may 
select,  or  think  of  benefiting,  to  perpetuate  my 
memory."  It  was  contested  upon  the  gn^onnds: 
(1)  That  it  was  merely  a  dhrectlon  to  the  ex- 
ecutors named  In  the  wUl  to  use  the  remain- 
der of  the  estate  for  some  unknown  and  in- 
definite object  or  person;  (2)  that  same  was 
not  a  bequest,  within  the  meaning  of  the  law, 
under  which  the  executors  could  claim  title 
to  the  property;  (8)  tliat  It  was  meaningless, 
and  In  direct  contravention  of  the  prohibitory 
provisions  of  the  law,  and  must  be  reputed, 
not  written.  After  a  careful  examination  and 
study  of  the  will,  and  making  an  application 
thereto  of  the  authorities,  we  were  unani- 
mondy  of  the  opinion  that  the  aforesaid  dis- 
position was  Illegal  and  void,  and  that  the  de- 
ceased died  without  leaving  any  residuary  leg- 
atee, and  that,  consequently,  the  residuum  of 
her  ancoession  passed,  at  her  death,  to  her 
legal   belra.    It  Is  now  contended  that  the 


aforesaid  dispoeltion  bequeathed  the  remainder 
of  her  estate  "to  her  executors,"  with  an  order 
or  mandate  to  them  to  give  to  any  charitable 
institution  they  may  select,  within  the  mean- 
ing of  Act  No.  124  of  1882;  and  that  such  a 
disposition  should  receive  a  liberal  interpreta- 
tion, because  it  was  a  legacy  destined  to  piona 
uses,  and  can  be  executed.  State  t.  McDon- 
ogh's  Ex'rs,  8  La.  Ann.  216.  But  the  diffi- 
culty is  that  the  wHl  does  not  designate  any 
charitable  institution  as  donee,  but  leaves  that 
selection  to  the  executors  named.  Dnder  lt> 
terms,  they  are  given  the  power  to  act,  or  to 
refuse  to  act  altogether.  Under  this  view,— a 
perfectiy  unavoidable  one,— there  Is  no  donee 
named  at  all  In  whom  a  title  could  or  did  vest; 
and  the  Irresistible  conclnrion  is  that  the  said 
disposition  is  null,  and  that  the  residuum  must 
go  to  the  legal  lielis  of  the  deceased.  Behear- 
ing refused. 


(SI  Vn.  Ann.  480 

WILLET  V.  ANDREWS  et  al.    (No.  12,077.) 

(Supreme  Court  of  Louisiana.    Feb.  20,  1809.) 

Pbtitobt  AonoN — Evidbnot— Trnj!  to  Uaintaik 
— Dkath— Pbbsuhptios. 

1.  In  petitory  action,  plaintiff  must  recover 
on  the  strength  of  his  own  titie,  not  on  the 
weakness  of  his  adversary's. 

2.  If  the  case  fails  on  the  weakness  and  in- 
snfflciency  of  bis  showing  title,  it  ought  to  end 
there  and  then,  and  consideration  of  the  title 
presented  by  defendant,  and  of  the  special  de- 
fenses  urged,   becomes   unnecessary. 

3.  A  son  claiming  Inheritance  from  father 
alleged  to  be  dead  must  prove  his  death,  or 
make  out  a  case  from  which  death  may  be 
legally  presumed,  else  he  fails  on  the  issue 
raised  as  to  his  acquisition  by  inheritance. 

4.  The  death  of  an  absentee,  who  is  less 
than  100  years,  is  not  to  be  presumed. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish  of 
Grant;  M.  F.  Machen,  Judge. 

Action  by  Charles  H.  WlUet  against  M.  D. 
Andrews  and  others.  Judgment  for  defend- 
ants, anJ  plaintiff  appeals.    Modified. 

Robert  P.  Hunter,  for  appellant.  Horace  H. 
White  and  William  0.  Roberts,  for  appellees, 

BLANCHARD,  J.  This  is  a  petitory  action. 
Plaintiff  Boes  to  be  declared  the  owner  of 
161.63  acres  of  land  on  Big  creek.  In  the  parish 
of  Grant.  A  part  of  the  town  of  Pollock  is 
situated  on  the  land,  and  on  a  tract  imme- 
diately adjoining  is  located  an  extensive  saw- 
milling  plant,  giving  employment  to  hundreds 
of  people,  and  being  the  seat  of  one  of  the 
largest  lumber  manufacturing  industries  In  the 
state.  It  is  as  the  result  of  the  location  of 
the  mill  at  this  point  that  the  town  of  Pollock 
has  sprung  into  existence.  In  the  olden  time, 
before  the  building  of  the  railroad  on  the  line 
of  which  the  mill  is  established,  and  before 
Pollock  became  a  town,  the  land  In  contro- 
versy had  very  littie  marliet  value.  It  was 
of  the  character  known  as  "long-leaf  pine 
lands,  with  fine  timber  upon  It,  valuable  if  ac- 
cessible to  a  mill,  but  almost  valueless  if  not. 
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In  consequence  of  a  part  of  the  town  being 
upon  It,  the  land  Is  alleged  and  shown  to  be 
now  worth  several  thousand  dollars,  whereas 
In  the  former  time  there  Is  testimony  to  show 
it  was  once  traded  for  a  pistol,  and  on  another 
occasion  for  a  pony.  The  enhancement  of  its 
value,  while  a  source  of  profit  to  Its  holders. 
Is,  It  would  seem,  the  origin  likewise  of  some- 
thing In  the  nature  of  trial  and  tribulation,  as 
this  suit  demonstrates.  Plaintiff's  case  is  that 
he  purchased  the  land  from  Ellas  B.  Parker 
on  the  19th  of  April,  1883;  that  some  errors 
In  this  act  of  sale  were  later.  In  the  same  year, 
duly  corrected  by  another  writing  executed 
between  the  parties;  that  Ellas  B.  Parker  in- 
herited the  land  from  his  father,  Peter  D. 
Parker,  who  Is  alleged  to  be  deceased,  and  of 
whom,  it  Is  averred,  Ellas  was  the  sole  and 
only  heir;  that  Peter  D.  Parker  Inherited  it 
from  his  father,  Levi  B.  Parker,  deceased, 
whose  sole  and  only  heir  he  Is  averred  to  have 
been;  and  that  Levi  B.  Parker  entered  the 
land  from  the  government  of  the  United  States, 
and  became  the  patentee  thereof.  Due  reg- 
istry and  inscription  of  all  these  muniments  of 
title  is  alleged.  Certain  of  defendants,  to  wit, 
Malvlna  Dawden,  Wiley  Walker,  J.  Emmet 
Walker,  James  B.  Wllmot,  Thomas  J.  Walker, 
T.  R.  McDowell,  B.  Marms,  James  M.  Bucker, 
John  H.  McNeely,  Arthur  Onlnn,  and  James 
Bonnett,  appeared  In  the  case,  and  by  answer, 
after  denying  plaintiff's  pretensions,  set  up 
title  In  themselves,  as  follows:  That  Levi  B. 
Parker,  deceased,  entered  the  land  from  the 
United  States  government  in  1860;  that  patent 
Issued  to  him  In  1861;  that,  after  the  death  of 
Levi  B.  Parker,  his  survlvbig  widow,  SInah 
Parker,  and  his  son,  Peter  D.  Parker,  sold  the 
land  about  the  year  1862  to  Howard  Mc- 
Knlght;  that  McKnight,  on  January  22,  1880, 
sold  it  to  Mrs.  Malvlna  Riley  (now  Dawden); 
that  an  error  of  description  in  this  act  of  sale 
was  afterwards  corrected;  that  J.  H.  McNeely 
acquired  a  portion  of  the  land  on  August  9, 
1890,  at  sheriff's  sale,  \n  the  suit  of  Q.  W. 
Bolton  against  Uriah  Riley,  who  was  the  for- 
mer husband  of  Mrs.  Malvlna  Riley  (now 
Dawden);  and  that  later,  to  wit,  on  April  30, 
1881,  the  said  McNeely  acquired  from  the  then 
Mrs.  Uriah  Riley  a  certain  Interest  in  the  land, 
which  Is  described.  After  this  sale  from  Mrs. 
RUey  (now  Dawden)  to  McNeely,  the  latter 
sold  part  of  his  holding  to  certain  of  the  de- 
fendants herein,  to  wit,  J.  B.  Wllmot  and 
Wiley  Walker,  and  Mrs.  Riley  sold  to  the  oth- 
er defendants,  or  to  those  from  whom  they 
acquired  their  holdings.  These  defendants 
averred  possession  through  themselves  and  the 
authors  of  their  titles  for  more  than  30  years, 
and  pleaded  the  prescriptions  of  10  and  30 
years.  Certain  of  defendants  who  were  cited, 
to  wit,  Dan  White,  Thomas  Shafer,  M.  D. 
Andrews,  Sim  Thomas,  John  W.  McClure, 
Dan  Mead,  Oscar  Hammock,  and  John  Wil- 
liams, made  no  appearance  and  filed  no  an- 
swer. The  case  went  to  trial  as  to  them  on 
default  duly  entered.  The  judgment  of  the 
court  a  qua  rejected  plaintiff's  demand  ont- 


right  as  to  those  defendants  who  had  set  np 
title,  and  rejected  it  as  in  case  of  nonsuit  as 
to  those  who,  while  cited,  had  filed  no  appear- 
ance and  set  up  no  title.  In  other  words, 
plaintiff's  title  as  presented  was  decreed  de- 
ficient, and  that  set  up  by  certain  of  the  de- 
fendants sufficient.  The  pleas  of  prescription 
were  not  passed  upon.    Plaintiff  appeals. 

If  a  plaintiff  in  a  petitory  action  succeeds, 
it  must  be  upon  the  strength  of  his  own 
title,  not  upon  the  weakness  of  his  adver- 
sary's. Has  the  plaintiff  herein  made  oat 
such  a  showing  of  ownership  as  entitles  him 
to  recover,  unless  defendants'  title  prove  the 
stronger  and  better?  We  do  not  think  he 
has.  That  part  of  his  case  relating  to  his 
vendor's  (Ellas  B.  Parker's)  acquisition  of  the 
land  sued  for  by  Inheritance  from  his  father, 
Peter  D.  Parker,  falls  of  proof.  Peter  D. 
Parker's  death  Is  not  shown.  Not  only  Is  it 
not  shown,  but  no  sufficient  facts  and  cir- 
cumstances are  exhibited  warranting  even 
the  presumption  of  his  death.  But,  If  dead. 
It  is  by  no  means  certain  that  he  (Peter  D. 
Parker)  was  at  the  time  of  his  death  the  sole 
surviving  heir  of  Levi  B.  Parker,  his  prede- 
ceased father.  Levi  B.  Parker  had,  in  1860, 
acquired  the  land  by  entry,  followed,  in 
1861,  by  patent  from  the  United  States.  He 
took  possession,  made  some  Improvements, 
and  lived  upon  It  with  his  family  until  1863 
or  1864,  when  he  removed  to  Concordia  par- 
ish, opposite  Natchez,  Miss.,  taking  his  fam- 
ily with  him.  He  and  three  of  his  children 
died  there,  on  Lake  Concordia,  in  1864,  and 
another  son  appears  to  have  died  about  that 
time,  in  Natchez.  This  left,  surviving,  his 
widow,  SInah  Parker,  a  son  Peter  D.  Parker, 
then  about  22  years  of  age,  another  son,  Marr 
Parker,  and  a  daughter,  Elmlra,  then  10  or  12 
years  of  age.  These  four  returned  to  Big 
Greek,  near  their  old  home,  where  the  son 
Marr  Parker  died.  The  mother,  with  Peter 
D.  Parker,  and  the  girl,  Elmlra,  then,  about 
the  year  1865,  removed  to  the  state  of  Texas. 
Before  the  famUy  removed  to  Concordia  par- 
ish, Peter  D.  Parker,  then  a  youth  of  about 
20  years,  contracted  marriage  with  Mary 
Blaclouan,  a  girl  living  In  the  same  neighbor- 
hood, and  the  couple  lived  together  as  man 
and  wife  from  the  date  of  their  marrlaga, 
May  14,  1862,  until  October,  1863.  About  the 
latter  date  the  husband  seems  to  have  left 
her  permanently.  Considering  herself  aban- 
doned, hearing  nothing  from  her  husband, 
and  believing  him  to  be  dead,  the  wife,  • 
number  of  years  later,  contracted  a  second 
marriage  with  a  man  named  Cooper.  She 
still  survives,  and  was  a  witness  in  the  case. 
After  Peter  D.  Parker  abandoned  his  wife,  in 
October,  1863,  a  son  was  born  to  her  in  Janu- 
ary, 1864.  This  son  is  the  Ellas  B.  Parker 
from  whom  plaintiff  claims  to  have  derived 
title.  When  Peter  D.  Parker  left  his  wife,  in 
1863,  he  is  supposed  to  have  gone  with  his 
father  and  the  family  to  Concordia,  though 
the  wife,  in  her  testimony,  speaks  in  one 
place  of  his  having  gone  off  to  the  war,  and 
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In  another  of  his  having  "Jnst  went  oil  to  the 
Yankees  and  left  me."  But  the  evidence  oth- 
erwise establlBhes  that  it  was  about  this 
time  Levi  B.  ParlLer  removed  to  Concordia, 
and  It  Is  shown  that  the  son  Peter  D.  Parker 
went  along  with  the  family.  There  Is  noth- 
ing to  show  the  wife  ever  saw  Peter  D. 
Parker  after  he  left  her,  In  October,  1863, 
though  he  returned  to  the  same  neighborhood 
from  Concordia  parish,  and  remained  there 
some  little  time,  before  emigrating,  with  his 
mother  and  sister,  to  Texas.  The  record  dis- 
doses  nothing  of  a  positive  character  con- 
cerning the  Parkers  after  tliey  left  for  Tex- 
as. What  became  of  them  is  not  known. 
Peter  D.  Parker,  at  the  time  of  the  emigra- 
tion, was  not  over  23  years  of  age,  and  his 
sister,  Elmlra,  not  over  12  years.  There  is 
nothing  to  indicate  the  age  of  the  mother, 
Mrs.  Sinah  Parker.  At  the  time  this  case 
was  decided  in  the  court  below,  June,  1898, 
33  years  had  elapsed  since  Peter  D.  Parker 
removed  to  Texas.  But  adding  these  to  the 
23  years  of  bis  age  when  he  left  would  show 
him,  if  living,  to  be  now  only  56  years  old,— 
an  age  at  which  death,  as  the  district  judge 
properly  held,  could  not  be  presumed,  'nnder 
any  ordinary  circumstances.  A  similar  cal- 
culation shows  his  sister,  Elmlra,  if  living, 
to  be  only  46  years  of  age  at  this  time,  and 
the  nonpresumption  of  death  applies  with 
even  more  force  as  to  her.  The  land  in  con- 
troversy having  been  acquired  by  Levi  D. 
Parker  during  his  marriage  with  Sinah  Par- 
ker, the  same  fell  into  the  community  of  ac- 
quets and  gains,  so  that,  as  widow  in  com- 
munity, she  owned  an  undivided  one-half  in- 
terest In  the  land.  This  interest,  it  is  claim- 
ed by  defendants,  she  conveyed,  as  did  Peter 
D.  Parker  his  Interest,  to  Howard  McKnight, 
]ust  prior  to  their  departure  for  Texas.  As 
to  this  there  is  vigorous  opposition  on  part 
of  plaintiff.  But  leaving  this  ptiase  of  the 
controversy  out  of  consideration  for  the  time 
being,  if  Mrs.  Parker  did  not  dispose  of  her 
Interest  to  McKnight  then  she  owned  it  at 
the  time  of  her  departure  for  Texas.  There 
is  no  proof  of  her  death,  as  there  is  none  of 
the  death  of  Peter  D.  Parker,  or  the  daugh- 
ter, Elmlra.  If  Mrs.  Parker,  the  mother,  be 
still  alive,  she,  of  course,  owns  (unless  the 
conveyance  to  McKnight  be  held  good)  her 
half  Interest  in  the  property,  and  no  part  of 
It  has  descended  by  inheritance  to  either  Pe- 
ter D.  Parker,  or  his  son  Ellas  B.  Parker. 
If  Peter  D.  Parker  be  alive,  his  Inherited  In- 
terest In  the  property  (unless  conveyed  to 
McKnight  or  some  other  vendee)  is  still  in 
himself,  and  his  son  Ellas  B.  Parker  has  as 
yet  no  inherited  interest  in  and  to  the  same, 
and.  having  none,  could  convey  none  to  plain- 
tiff. As  to  the  daughter,  EUnira,  if  alive, 
she,  of  course,  holds  her  Interest.  She  was  a 
minor  when  the  conveyance  to  McKnight  is 
said  to  have  been  made,  and  did  not  join  in 
the  same.  If  she  is  dead,  when  did  she  die? 
Had  she  married  and  borne  children  before 
her  drath?    If  dead,  did  she  die  before  or 


after  her  mother's  death,  supposing  the  latter 
to  be  dead?  These  are  pertinent  questions 
to  ask,  and  they  are  not  answered  by  the 
record.  Mrs.  Elizabeth  McKnight,  a  repu- 
table witness,  widow  of  Howard  McKnight, 
to  whom  it  is  claimed-  by  defendants  the 
Parkers  sold  the  land  before  g(^g  to  Texas, 
testifies  that  some  six  or  eight  years  after 
they  went  to  Texas  her  husband  received  a 
letter  from  a  man  claiming  to  be  the  husband 
of  Elmlra  Parker,  making  Inquiry  about  the 
land.  Its  value,  etc.  There  is  no  sufficient 
proof  warranting  the  court  in  holding  any  vt 
these  parties  dead,  and  we  must  necessarily 
BO  hold  before  we  could  decree  plaintiff  en- 
titled to  recover,  if  he  be  otherwise  entitled 
to  recover,— as  to  which  we  express  no  opin- 
ion, none  being  necessary  to  the  determina- 
tion of  the  case  as  presented,  in  the  view  we 
take  of  it 

Nothing  beyond  rumored  reports  of  the 
death  of  Mrs.  Sinah  Parker,  Peter  D.,  and  El- 
mlra Is  disclosed  by  the  evidence.  The  wife 
of  Peter  D.  Parker  had  heard  these  reports, 
and  believing  them,  and  justifying  herself  by 
the  lapse  of  time  and  the  nonappearance  of 
her  husband,  and  no  information  from  him 
or  concerning  him,  she  married  again.  But 
this  circumstance  adds  nothing  to  the  weight 
of  the  rumors  relative  to  his  death.  She 
simply  "believed  he  was  dead  strong  enough 
to  marry  again."  This  is  her  language.  She 
"took  what  she  heard  to  be  true,  and  never 
heard  anything  to  the  contrary."  There  was 
one  witness,  Mrs.  L.  A.  Bryan,  who  testified 
the  family  all  had  chronic  diarrhea  when  they 
left  for  Texas,  and  that  the  members  of  the 
family  who  had  died  at  or  near  Natchez  suc- 
cumbed to  that  disease.  But  it  by  no  means 
follows  that  because  Mrs.  Parker,  her  son 
Peter,  and  her  daughter,  EHmlra,  were  suffer- 
ing from  the  aliment  mentioned  when  they 
left  for  Texas,  that  they  died  of  it  Mrs. 
Bryan  testifies  to  reports  she  heard  of  the  ' 
death  of  these  parties  after  reaching  Texas. 
But  whence  came  these  reports,  how  originat- 
ed, through  what  channels  disseminated,  etc., 
she,  as  well  as  all  other  witnesses  examined 
touching  the  fact  of  death,  could  say  nothing. 
A  witness  by  the  name  of  C!otton,  the  brother 
of  Ellas  B.  Parker's  mother,  says  he  heard  the 
reports  relative  to  the  death  in  Texas  of  Peter 
D.  Parker.  Flirther  than  this,  knew  nothing 
whatever  about  his  death.  Wlllet  the  plain- 
tiff, testifies  to  going  hlmsdf  to  Texas;  went 
into  three  or  four  counties;  went  "where  they 
said  he  had  gone  [meaning  Peter  D.  Parker], 
to  Shelby  county."  Who  "they"  were  who 
said  this,  he  does  not  enlighten  us.  Oonthra- 
Ing,  he  says:  "I  went  to  the  place  where 
they  said  Peter  Parker  was,  and  where  they 
said  he  died.  This  was  Cherokee  county. 
This  was  in  1884.  I  did  not  find  Peter  Parker 
there.  I  saw  a  cousto,  or  said  to  be  a  cousin, 
of  his.  I  toquired  for  Peter  Parker.  He  told 
me  that  Peter  Parker  had  come  in  there,  and 
his  mother  along,  I  understood  him  to  say, 
in  iSM,  or  1866.    He  said   they  both  died 
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there.  He  told  me  that  Peter  Parker  bad 
told  him  the  little  girl  had  died  before  they 
got  to  Texas.  The  man's  name  was  Mitch^, 
a  cousin  on  the  mother's  side."  The  forego- 
ing Is  all  the  testimony  the  record  contains 
relative  to  the  death  of  the  three  members 
of  the  Parker  family  who  emigrated  to  Texas. 
From  It  we  are  asked  to  assume  their  deaths. 
To  do  so  would  be  to  give  effect  to  rumors 
and  reports,  vague  and  uncertain,  and  to  tes- 
timony purely  hearsay.  The  man  Mitchell, 
the  cousin  in  Texas,  was  not  called  as  a  wit- 
ness, nor  was  any  effort  made  to  take  his  tes- 
timony. If  Peter  D.  Parker  died  in  Cherokee 
county,  it  would  seem  that  some  one  might 
have  been  found  there  who  could  testify  to 
his  death  positively.  Mitchell,  the  cousin,  did 
not  tell  plaintiff  be  personally  knew  of  the 
death  of  Parker,  confining  himself  merely  to 
saying  be  and  his  mother  had  died  out  there. 
How  be  knew  this  does  not  appear,  &nd  we 
cannot  supply  it  by  conjecture.  In  Martinez 
V.  Succession  of  Vlves,  32  La.  Ann.  306,  It  was 
held  the  death  of  an  absentee  who  Is  less  than 
100  years  old  Is  not  to  be  presumed.  It  must 
be  legally  established.  This  doctrine  Is  fully 
borne  out  by  the  authorities  there  cited.  We 
must  hold  the  evidence  fails  to  establish  the 
death  of  these  parties,  and  with  this  failure 
plaintiff's  case  falls. 

It  would  appear  tbitt  In  "the  sixties"  two 
Peter  Parkers  figured  in  that  section  of  the 
country  now  comprlstng  the  parishes  of  Grant 
and  Catahoula,— another  besides  the  Peter  D. 
Parker  whose  life  we  have  been  tracing. 
This  other  one  seems  to  have  lived  and  died 
in  Catahoula  parish.  That  he  Is  dead  is  fully 
established  by  the  tesUmony.  He  appears  to 
have  developed  too  great  a  propensity  for 
"gathering  where  he  had  not  sown,"  and  on 
this  account  be  was,  soon  thereafter,  called 
upon  to  make  bis  exit,  by  the  hempen  pro- 
cess, from  this  terrestrial  life.  He  was  hang- 
ed for  horse  stealing,  just  after  the  dose  of 
the  war,  on  Funny  Louis  creek.  In  Catahoula 
parish.  "Judge  Lynch"  seems  to  bave  issued 
the  warrant.  But  beyond  doubt  he  was  not 
the  Peter  D.  Parker  who  married  Mary  Black- 
man  In  1862,  and  whose  son  Ellas  B.  Parker, 
plaintiff's  vendor,  is.  In  Rowson  v.  Baibe 
(La.)  26  South.  139,  a  petitory  action  very 
recently  decided,  and  not  yet  officially  report- 
ed. It  was  said:  "Plaintiffs,  advancing  to  tbe 
attack  on  defendant's  possession  as  owner, 
find  themselves  repulsed  and  beaten  back  at 
the  threshold  by  the  weakness  of  their  own 
line.  They  retire  discomfited,  without  having 
developed  the  wealcness,  if  any,  of  defend- 
ant's position.  They  must  show,  before  the 
possessor  can  be  put  on  his  defense,  a  legal 
title  to  the  premises  In  dispute.  In  this  view 
of  the  case,  it  is  unnecessary  to  consider  tbe 
various  objections  urged  against  defendant's 
showing  of  title,  and  equally  unnecessary  to 
review  tbe  several  grounds,  including  pre- 
scription, urged  in  support  of  ber  title."  It 
was  then  held  that,  plaintiffs  having  failed  be- 
cause of  the  weakness  and  Insufflclency  ot  tbe 


title  they  presented,  It  ended  the  case,  and  It 
was  error  tot  the  trial  judge  to  go  further, 
and  pass  judgment  rejecting  the  defense  of 
prescription  set  np  in  the  answer;  this,  on 
the  ground  that  the  case  fell  before  consider- 
ation of  the  defense  began.  The  doctrine  and 
ruling  of  the  court  In  that  case  are  approved, 
and,  as  far  as  applicable,  will  be  permitted 
to  govern  the  Instant  case.  The  district  judge 
properly  held  the  case  to  be  against  the  plain- 
tiff on  the  issue  of  the  Inheritance  of  the 
property  by  his  vendor  from  Peter  D.  Parker; 
that,  the  latter  not  having  been  shown  to  be 
dead,  it  could  not  be  determined  that  the  son 
Ellas  B.  Parker  had  acquired  anything  from 
him  by  inheritance.  The  case  should  have 
ended  there  and  then  by  a  judgment  of  non- 
suit against  plaintiff,  and  without  passing  up- 
on tbe  special  defenses  set  up  in  defendants' 
answer.  Indeed,  while  defendants,  on  whose 
behalf  answer  was  filed,  set  up  title  In  them- 
selves, and  invoked  tbe  law  of  prescription  In 
support  thereof,  they  did  not  pray  for  the 
judgment  of  the  court  on  the  title  thtis  pre- 
smted,  nor  on  their  plea  of  prescription. 
Tbey  merely  asked  rejection  of  plaintiff's  de- 
mand, and  for  judgment  for  the  value  of  Im- 
provements erected  on  the  property,  and  for 
the  taxes  paid  by  them.  In  case  of  eviction. 
It,  therefore,  becomes  necessary  to  amend  the 
judgment  of  the  court  a  qua.  For  the  rea- 
sons assigned.  It  is  ordered,  adjudged,  and  de- 
creed that  tbe  judgment  appealed  from  be  so 
amended  as  to  reject  plaintiff's  demand,  as  In 
case  of  nonsuit,  as  to  all  tbe  defendants,  and 
to  dismiss  his  action,  with  costs  of  tbe  lower 
court  It  is  further  ordered,  etc.,  that  in 
other  respects  the  aforesaid  Judgment  be 
avoided  and  reversed,  and  that  there  be  judg- 
ment of  nonsuit  on  the  remaining  demands 
of  defendants'  set  up  in  their  answer,  includ- 
ing prescription,  costs  of  appeal  to  be  borne 
by  those  appdiees  in  respect  of  whom  the 
Judgment  is  amended  in  part  and  reversed  in 
part 

(61  La.  Ann.  eoS) 

STATE  V.  DENNIB.     (No.  13,050.) 

(Supreme  Court  of  Louisiana.    March  7,  1899.) 

lNT0xiai.TiNa  LiQuoBs  —  LioBiTBB  —  8au>on  on 

Btsaiub. 

1.  The  owner  of  a  liquor  saloon  on  board  a 
steamer,  running  on  navigable  Btreams  between 
the  city  of  New  Orleans  and  Madisonville, 
Old  Landing,  and  other  points,  cannot  be 
compelled  by  the  local  authorities,  other  than 
those  of  the  home  port  to  pay  a  license  tax 
for  selling  spirituoaa  liqnors. 

2.  The  licrase  payer,  for  the  business  of  re- 
tailing liquors,  owes  one  license  to  the  state, 
and  license  taxes  to  the  local  authorities  of 
the  home  port  of  the  steamer,  and  not  a  li- 
cense at  every  other  landing  in  the  course 
of  the  voyage. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish 
of  St.  Tammany;    Robert  B.  Rcld,  Judge. 

Albert  Dennle  was  convicted  for  selling 
liquors  without  a  license,  and  appeals.  Re- 
versed. 


Digitized  by 


Google 


La.) 


STATE  r.  DENKIE. 


805 


Horace  E.  Upton  and  Benjamin  M.  Miller 
(William  S.  Benedict,  of  connsel),  for  appel- 
lant Milton  J.  Onnnlngliam,  Atty.  Oen.,  and 
Doncut  8.  Kemp,  Dtot  Atty^  for  the  State. 

BRKAUX,  J.  Tbe  defendant  was  Indicted 
In  the  parish  of  St.  Tammany  for  aelllng  and 
retailing  splrltous  and  Intoxicating  llqnora 
without  bis  having  prevloaaly  taken  oat  a 
license  from  the  police  Jury,  town,  or  city 
authorities.  It  appears  that  tbe  defendant 
was  the  owner  of  the  b^  on  board  the  steam- 
boat New  Camella,  plying  regularly  between 
New  Orleans  and  ports  In  the  parish  of 
Bt  Tammany.  The  record  discloses  that  de- 
fendant sold  liquor  by  the  glass  at  the  bar, 
while  the  boat  was  landed,  to  persons  who 
came  on  board;  that  he  paid  no  license,  ex- 
cept the  United  States  internal  revenue  li- 
cense as  retail  liquor  dealer;  that  a  license 
as  retail  Ugnor  dealer  was  asaessed  against 
blm  by  the  assessor  of  Bt  Tammany  parish; 
that,  In  case  of  accident  to  the  bridge  of  tbe 
Louisville  &  Nashville  Railroad,  the  boat, 
when  called,  carried  passengers  between 
points  In  Louisiana  and  points  In  Mississippi; 
that  she  had  not  performed  such  service  with- 
in the  past  15  months,  and  since  the  defend- 
ant had  been  engaged  In  business  on  her. 
During  the  trial,  plaintiff  offered  In  evidence 
the  license  Issued  to  the  steamer  by  the  United 
States  collector  of  customb  of  the  port  of 
New  Orleans  to  engage  In  the  "coasting 
trade"  for  one  year,  from  April  2,  1898,  to- 
gether with  certtQcate  from  the  collector  of 
customs  setting  forth  that  a  vessel  llcen^d 
for  the  coasting  Izade  Is  entitled  by  law  to 
employment  In  any  of  tbe  navigable  waters 
of  the  United  States.  The  district  court  re- 
fused to  admit  the  evidence,  stating  that  the 
boat  was  engaged  in  trade  between  ports  in 
Louisiana;  that,  in  consequence,  it  was  irrel- 
evant to  show  a  license  to  navigate  In  any 
of  the  navigable  waters  of  the  United  States: 
that  there  was  no  question  raised  as  to  the 
boat  being  licensed  by  tbe  United  States  to 
engage  in  trade  on  the  waters  In  different 
states.  Defendant  states,  as  a  fact,  that 
there  was  no  evidence  introduced  to  show 
that  the  police  Jury  of  St.  Tammany  parish 
bad  adopted  an  ordinance  requiring  the  pay- 
ment of  a  license  to  retail  Uqnor.  In  the  appli- 
cation for  a  new  trial  no  mention  la  made  of 
the  want  of  proof  of  license  Issued  by  the 
parish  of  St  Tammany.  Among  tbe  grounds 
urged  In  the  application  for  the  new  trial 
were  that  no  iwrlsh  license  Is  by  the  law  re- 
quired for  tbe  sale  of  liquor  on  board  a  vessel 
engaged  in  trade  between  different  points  In 
different  parishes  of  Louisiana,  and  that  no 
parish  license  is  by  law  required  for  the  sale 
of  liquors  on  board  a  vessel  licensed  by  the 
laws  of  tbe  United  States  to  engage  hi  com- 
merce between  tbe  ports  of  the  different 
states.  It  appears  of  record  that  defendant 
bad  paid  an  Internal  revenue  license  to  the 
general  government  to  carry  on  the  business 
in  which  ha  was  engaged.     Tbe  defendant 


was  tried  by  the  court,  and  condemned  to 
pay  a  fine  of  9306,  and  costs,  and,  in  default 
of  payment  to  imprisonment  for  &  period 
of  three  months.  From  the  verdict  and  sen- 
tence the  defendant  presents  this  appeaL 

With  reference  to  the  ruling  excluding  the 
license  and  certificate  issued  by  the  collector 
of  customs,  we  agree  with  our  brother  of  the 
district  court  It  was  not  as  correctly  held 
by  him,  the  trade  for  which  license  had  been 
obtained  which  fixed  the  status,  but  the  traf- 
fic In  which  she  bad  been  engaged  within  the 
limits  of  the  state,  exclusively,  during  more 
than  12  months  prior  to  the  finding  of  the 
indictment  To  lUustrate:  Permission  to  do 
an  act  Is  not  equal  to  the  deed  itself.  One 
may  have  a  license  to  practloe  his  profession 
In  different  places,  and  yet  it  would  not  be 
evidence  of  his  practicing  In  these  places,  par- 
ticularly in  presence  of  the  positive  evidence 
to  the  contrary.  Tbe  steamer  was  ronning 
regularly  between  New  Orleans  and  ports  in 
St  Tammany  parish,— extent  of  trade  to 
which  tbe .  license  and  certificate  issued  by 
the  United  States  officer  would  not  have  add- 
ed anything,  had  they  been  admitted,  as  re- 
lates to  the  Issues  here;  but  for  reasons 
bweafter  stated,  the  license  was  admissible 
on  another  ground,  and  that  is  to  prove  the 
home  port  of  tbe  steamer. 

This  brings  ns  to  the  ground,  urged  by  de- 
fendant of  the  want  of  proof  of  a  license  to 
sustain  tbe  conviction.  The  record  on  appeal 
does  not  disclose  that  evidence  showed  that 
the  police  jury  had  ever  adopted  an  ordinance 
requiring  the  payment  of  a  license.  No  note 
of  evidence  was  taken  In  tbe  cause.  It  does 
not  appear,  in  the  statements  forming  part 
of  tbe  bills  of  exception,  that  any  objection 
was  urged  on  the  ground  that  no  ordinance 
had  been  adopted  requiring  the  payment  of  a 
license  of  retail  liquor  dealer.  The  question 
Is  settled  by  repeated  decisions,  in'  the  ab- 
sence of  a  note  of  evidence  or  objection 
properly  certified,  and  the  court  will  presume 
that  the  judge  proceeded  on  proper  evidence. 
Harrison  v.  His  Creditors,  43  La.  Ann.  91, 
0  South.  IS,  and  authorities  therein  cited. 
We  quote  from  Black  on  Judgments: 
"Where  nothing  whatever  is  shown.  If  evi- 
dence were  necessary  to  have  authorized  the 
particular  decision  complained  of.  It  will  be 
presumed  that  the  evidence  was  before  the 
court  and  that  it  fully  Justified  the  conclusion 
reached.  If  a  party  rely  upon  the  fact  that 
there  was  no  evidence  In  a  case,  where  evi- 
dence was  necessary,  he  must  establish  It 
by  a  proper  bill  of  exceptions,  or  he  will  falL" 
Black,  Judgm.  {  271.  This  being  a  criminal 
case,  the  facts  are  not  before  us,  unless 
brought  up  In  the  manner  required  by  tbe 
rules  of  appeal  governing  such  cases. 

We  take  up  for  decision  defendant's  next 
ground  of  defense:  The  license  law  makes 
no  provision  for  a  license  tax  for  the  sale  of 
liquor  on  board  a  vessel.  The  fine  was  im- 
posed under  section  910  of  the  Revised  Stat- 
utes, in  which  a  penalty  is  fixed  against  those 
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wbff  retail  splrttnons  or  Intoxicating  lianon 
without  previously  obtaining  a  license  from 
the  police  JU17.  The  statute  is  in  terms  gen- 
eral, and  is  broad  enough,  we  think,  to  In- 
clude those  who  sell  liquor  on  board  of  ves- 
sels within  the  territorial  limits  of  the  taxing 
power.  The  business  is  speciflcally  named, 
whether  conducted  on  land  or  on  a  boat  The 
fact  that  the  business  of  selling  or  retailing 
llauors  is  not  carried  on  In  a  particular  place 
does  not  change  the  nature  of  the  business. 
It  does  not,  when  carried  on  on  board  of  a 
vessel,  essentially  differ  from  similar  business 
on  land.  We  all  know  that  a  barroom  on  a 
water  craft  is  similar,  as  relates  to  its  busi- 
ness, to  a  barroom  on  land;  and  we  can  con- 
ceive of  no  good  reason  for  htddlng  that  one 
Is  subject  to  a  license  tax,  while  the  other 
Is  not.  If  there  Is  no  law  exempting  either. 
It  is  quite  true  that  no  occupation  is  licensed, 
unless  speciflcally  enumerated  by  law.  Here 
no  distinction  is  made  in  the  statute  as  re- 
lates to  the  place  where  the  liquor  Is  retailed. 
It  embraces  all  retailers  of  liquors.  But  in 
argument  defendant  asserted  that  the  home 
port  of  the  steamer  New  Oamdla  is  In  New 
Orleans,  and  that  only  one  license  can  be 
exacted  for  carrying  on  his  business,  and  that 
It  can  be  collected  only  at  the  domicile  or 
home  port  of  the  vessel.  As  relates  to  the 
vessel's  home,  it  was  not;  in  our  judgment, 
in  the  parish  of  St  Tammany.  The  testi- 
mony shows  that  she  carried  freight  and  pas- 
sengers between  New  Orleans  and  different 
points  In  St  Tammany.  There  are  no  ports 
in  St  Tammany  at  which  officers  of  the  gen- 
eral government  are  stationed  to  issue  li- 
censes and  register  vessels,  and  she  was  nei- 
ther registered  in  that  parish  nor  bad  a  situs 
within  Its  limits.  While,  in  our  judgment, 
a  license  can  be  exacted  of  all  retailers  of 
liquor  on  boats  plying  exclusively  on  the 
streams  of  this  state  (we  purposely  avoid  ex- 
pressing our  opinion  In  cases  of  the  business 
of  barkeeping  on  boats  running  to  points  out 
of  the  state),  only  one  state  and  one  parochial 
or  municipal  license  can  be  exacted,  for  the 
controlling  reason  that  the  state  Is  limited  to 
one,  and  the  subordinate  political  dlvltions  ate 
without  power  to  exact  more  than  one  license 
for  any  one  occupation.  From  the  necessity 
of  things,  payment  of  a  license  at  the  dom- 
icile of  a  steamer,  to  the  state  and  to  the  local 
authority,  must  operate  as  a  protection 
against  the  exaction  at  any  other  place;  oth- 
erwise, the  license  law  would  have  the  effect 
of  a  prohibition,  which  was  not  contemplated 
when  the  license  statute  was  enacted. 

Our  view,  in  this  matter,  relates  exclusively 
to  the  business  of  conducting  a  barroom  on 
steamers  engaged  In  carrying  freight  and  pas- 
sengers in  good  faith,  and  on  which  refresh- 
ments for  the  passengers  and  employes  are 
usually  deemed  proper.  Now,  It  is  evident 
that  defendant's  business  was  not  carried  on 
by  him  within  the  limits  of  the  parish  of  St. 
Tammany,  and  that  this  parish  Is  without 
right  to  collect  a  license  on  business  having 


its  sltoB  in  New  Orleans,  Hie  domicile  of  the 
steamer,  and,  of  necessity,  of  defendant'! 
business.  These  being  our  views,  we  have 
not  found  it  necessary  to  pursue  the  subject 
further,  and  pass  upon  decisions  bearing  upon 
other  points  not  needful  to  a  decision  of  the 
case.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  verdict  sentence,  and  judg* 
ment  of  the  court,  appealed  from, 'are  an- 
nulled, reversed,  and  avoided,  and  the  demand 
made  of  the  defendant  for  a  fine  and  penalty 
rejected. 

(Q  La.  Ann.  7M) 

STATE  V.  FRIERSON.    (No.  18,061.) 

(Supreme  Court  of  Louisiana.     March  20^ 

1899.) 

HoiooiDB —  Sblv-Dbfbnbi — HosTiLi  Dbmokstba* 

TIOS— CSABAOTBE— ThKBATB— IHSTBUO- 

TIONS— HxBMj.ass  Ekbob. 

1.  Eyidence  of  threats  made  by  the  deceas- 
ed, though  communicated  to  the  accused,  and 
evidence  of  the  violent  and  dangerous  char- 
acter of  the  deceased,  are  not  admissible,  un- 
less foundation  be  laid  by  proof  of  an  overt 
act  or  hostile  demonstration  by  the  deceased. 
Hdd.  the  ruling  of  the  district  judge,  ex- 
cluding evidence  of  threats,  was  not  erroneous. 

2.  Though  the  state  has  proven  facts  tending 
to  show  a  previous  difflcnlty  between  the  de- 
ceased and  the  accused,  that  will  not  render 
admissible  evidence  of  hostility  and  threats  of 
deceased  against  the  accused.  BM,  the  state 
having  sought  to  prove  a  common  design  of  the 
defendants  charged  as  principals  affords  no 
groand  to  admit  evidence  of  threats. 

3.  The  court,  having  properly  excluded  all 
evidence  of  threats,  properly  declined  to  in- 
struct the  jury  on  the  assamption  that  evi- 
dence of  threats  had  been  admitted.  Hdd,  the 
district  court  could  properly  decline  to  take 
facts,  urged  by  the  defense,  as  basis  for  ex- 
plainmg  to  the  jury  what  constituted  an  at- 
tack or  hostile  demonstration. 

4.  An  instruction  was  given  hypothetical  as 
to  the  facts  referred  to,  and  correct  as  relates 
to  the  law.  Bdd,  the  assailant  in  a  diiDculty 
is  not  injured  by  the  instruction  that  the  ag- 
gressor cannot  interpose  the  plea  of  sdf-de- 
f ense  in  his  behalf. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  St.  Tammany;  Robert  R.  Reld,  Judge. 

Henry  Frlerson  was  convicted  of  man- 
slaughter, and  he  appeals.    Afflrmed. 

Benjamin  M.  Miller,  for  appellant.  Milton 
J.  Cunningham,  Atty.  Oen.,  and  Duncan  Sk 
Kemp,  Dlst  Atty.,  for  the  State. 

BREAUX,  J.  The  defendants,  William, 
Henry,  and  Joseph  Frlerson,  were  Indicted 
for  taking  the  life  of  John  Peterson.  It  ap- 
pears  that  on  the  day  of  the  homicide  the  ac- 
cused and  a  few  others  met  the  deceased  and 
his  party  on  the  railroad  track,  near  Peail 
River,  and,  immediately  after  meeting  the  de- 
ceased, the  accused  shot  and  killed  him.  Five 
bills  of  exceptions  set  forth  the  points  in- 
volved In  this  case.  The  first  bill  was  taken 
to  the  refusal  of  the  district  judge  to  admit 
testimony  offered  by  defendant  to  prove 
threats  made  by  the  deceased  against  the  de- 
fendant a  short  time  prior  to  the  homicide. 
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whlcb  bad  been  commnnlcated  to  accused. 
Tbe  second  and  third  bills  were  taken  to  the 
court's  refusal  to  Instruct  tbe  Jury  as  re- 
quested by  tbe  accused.  Tbe  fourth  bill  was 
taken  to  tbe  charge  of  tbe  court,  and  tbe 
last  or  fifth  bill  was  to  the  court's  ruling  de- 
nying a  new  trial  to  the  accused. 

As  relates  to  the  first  bill,  witnesses  for 
the  defendant  testified  that,  just  prior  to  the 
homicide,  he  and  those  with  him  met  the  de- 
ceased and  the  parties  with  him,  and  the  de- 
ceased then  said,  "Is  that  Joe  Frierson?'  at 
tbe  same  time  cursing  him.  That  appellant 
threw  his  left  hand  up,  and  towards  the 
breast  of  Peterson,  the  person  killed,  and 
said,  "You  stop!"  but  that  tbe  deceased  did 
not  stop,  and  that  thereupon  the  accused 
polled  his  pist(d  and  waived  it,  sayhig,  "Look 
here!  look  here!"  That  tbe  deceased  then 
said,  with  an  oath,  "You;  I  know  yon,  too," 
stepped  back,  put  his  hand  in  his  hip  pocket, 
exclaiming  several  times,  "Look  out,  boys! 
I've  got  him!  I've  got  him!"  The  defendant 
swore  that,  believing  from  Peterson's  actions 
that  be  was  about  to  pull  a  pistol  and  shoot 
him  or  his  brother,  be  fired  three  shots  at 
him,  and  Peterson  fel]L  Tbe  forgoing  was 
principally  the  testimony  of  the  defendant  in 
bis  own  behalf.  The  other  witnesses  for  the 
defendant  gave  substantially  tbe  same  ac- 
count of  tbe  shooting.  In  behalf  of  the  state, 
witnesses  testified  that  the  deceased  left  his 
pistol  at  home,  and  that  he  usually  did  not 
carry  a  pistol.  His  body  was  searched  one  or 
two  hours  after  the  shooting,  and  no  pistol 
was  found.  These  witnesses  also  testified 
that  the  deceased  was  carrying  a  sidesaddle 
at  the  moment  he  met  tbe  defendant  Wit- 
nesses for  the  state,  testifying  as  to  the  oc- 
curence at  tbe  time  of  the  homicide,  contra- 
dict the  accused  as  a  witness  and  the  other 
witnesses  for  tbe  defense.  They  heard  no 
conversation  between  the  deceased  and  the 
accused  before  the  shooting.  Tbe  first  wit- 
ness who  testified  said  that  tbe  two  crowds 
met,  and,  without  anything  being  said,  tbe 
deceased  was  shot,  and  the  other  testimony 
of  tbe  state  Is  corroborated  in  this  respect. 
Tbe  defense  charge  that  the  witnesses  for 
tbe  state  bad  been  drinking  on  the  day  of 
tbe  shooting,  and  that  they  were  under  the 
Influence  of  liquor  to  a  degree  rendering  them 
Incapable  of  observing  and  stating  correctly 
all  that  happened  at  the  time  of  the  killing. 
The  position  of  tbe  defense  in  argument  Is 
that  the  district  Judge  does  not  deny  the 
truthfulness  of  the  testimony  of  defendant's 
witnesses,  but  that,  on  the  contrary,  be,  it 
may  be  well  inferred,  believed  the  account  of 
tbe  shooting  given  by  defendant's  witnesses. 
Tbe  district  Judge  made  the  following  state- 
ment, which  forms  part  of  tbe  bill  of  excep- 
tions: "The  evidence,  in  the  opinion  of  tbe 
court,  entirely  failed  to  show  any  overt  act 
or  hostile  demonstration  on  the  part  of  tbe 
deceased  towards  the  accused,  or  any  of  his 
party,  at  the  time  of  their  meeting,  which  re- 
sulted In  tbe  homicide.    Tbe  testimony  of 


Henry  Frlerson,  the  only  one  of  the  accnsed 
convicted,  distinctly  showed  him  to  be  the 
aggressor  at  the  time  of  the  homicide."  In 
another  bill.  In  which  the  facts  are  narrated, 
the  trial  judge  states  that  there  was  a  sever- 
ance of  witnesses,  but  the  three  accused  were 
necessarily  present  "The  court  gave  very 
little  weight  to  the  testimony  of  John  Mc- 
Queen and  EUJab  Frlerson,  and  none  at  all 
to  Sol  BUbo.  This  witness  was  apparently 
strongly  biased,  and  bis  willingness  to  testi- 
fy to  any  circumstance  favorable  to  the  ac- 
cused was  apparent."  The  defendants,  Wil- 
liam, Joseph,  and  Henry  Frlerson,  were  put 
on  their  trial.  William  and  Joseph  were  ac- 
quitted. Henry  was  found  guilty  of  man- 
slaughter, and  sentenced  to  four  years'  serv- 
ice in  the  penitentiary.  Henry  appeals  from 
the  verdict  and  the  sentence. 

With  reference  to  the  first  point  In  tbe  case, 
we  are  not  convinced  that  the  trial  Judge  erred 
In  excluding  the  testimony  offered  to  prove 
threats  made  by  tbe  deceased  against  tbe  ac- 
cused. It  iB  well  settled  that  circumstantial 
threats  may  be  admissible  hi  evidence,  if  the 
facts  warrant  their  admission.  In  order  that 
they  may  be  admitted,  it  must  be  shown  that 
tbe  person  slain  by  some  act  evinced  the  in- 
tention of  carrying  out  his  threat  It  must 
appear  that  there  was  an  overt  act;  that  the 
defendant  was  in  Imminent  danger.  But  In 
this  case  there  was  no  proof  of  an  overt  ftct 
The  weight  of  the  evidence  negatives  the  as- 
serted attack  by  deceased,  and  it  proves  that 
defendant,  not  the  deceased,  was  tbe  assailai^t 
The  accnsed  made  the  only  hostile  demonstra- 
tion. The  statement  of  the  accused  and  of  bis 
witnesses,  regarding  the  words  of  the  deceased, 
and  the  motion  of  bis  hand  towards  his  pock- 
et, in  which  it  appears  there  was  no  pistol,  is 
not  only  not  corroborated  by  the  witnesses  In 
behalf  of  the  state,  but  is  contradicted  by  their 
testimony.  But  the  defense  urges  that  this 
evidence  Is  weakened  and  discredited  by  proof 
of  the  fact  that  the  witnesses  had  been  drink- 
ing, and  that  it  does  not  outweigh  the  evi- 
dence of  the  defendant  regarding  the  occur- 
rence just  prior  to  and  at  the  time  of  tbe  shoot- 
ing. The  testimony  of  record  does  not  prove 
that  all  the  witnesses  were  under  the  Influence 
of  liquor.  One  only  was  under  Its  Influence, 
it  appears,  and,  even  as  to  this  witness.  It  does 
not  prove  that  his  condition  was  such  as  to 
prevent  bhn  from  correctly  noticing  all  that 
transpired.  If  the  defense's  view  of  this  tes- 
timony should  be  taken  as  accurate,  the  evi- 
dence on  the  part  of  the  accused  does  not  prove.' 
with  any  degree  of  certainty  that  the  defend- 
ant, on  the  day  of  the  killing,  was  attacked 
by  tbe  deceased.  This,  manifestly,  was  the 
opinion  of  the  trial  Judge  In  excluding  the  tes- 
timony, and  we  have  not  found  that  he  erred. 

Two  men,  each  In  company  of  a  few  others, 
coming  from  opposite  directions,  meet  by 
chance  on  the  highway.  One  is  unarmed,  and 
incumbered  with  a  saddle  he  is  carrying,  while 
tbe  other,  brandishing  bis  pistol,  says  to  him, 
"Stop!"  and  he  does  not  stop.    There  Is  not 
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!n  this  mere  refusal  to  stop  any  hostile  demon- 
stration, such  as  to  Justify  the  taking  of  hn- 
3um  life,  or  to  warrant  an  accused  in  believing 
that  his  life  Is  in  danger,  because  of  some 
threats  he  asserts  had  been  made  by  the  de- 
ceased. 

Appellant  contends,  upon  another  ground, 
that  the  evidence  of  threats  made  by  the  de- 
ceased should  have  been  admitted.  (Counsel's 
Insistence  is  that  the  state  attempted  to  prove 
a  premeditated  intent  upon  the  part  of  the 
defendants  to  kill  or  make  an  attack  upon  the 
deceased,  and  the  state  introduced  evidence  to 
the  end  of  proving  this  intent;  that.  In  conse- 
quence, as  we  take  it,  the  question  before  the 
jury  was  not  alone  whether  the  deceased  com- 
mitted an  overt  act  towards  the  defendants, 
but  that  the  state,  by  the  evidence  of  hostility 
towards  the  deceased,  cast  a  presumption  into 
the  scale  against  the  defendants,  which  en- 
titled the  defendants  to  prove  that  the  de- 
ceased cherished  hostility  towards  them.  In 
the  absence  of  proof  of  an  overt  act,  this  evi- 
dence was  not  admissible.  The  testimony  to 
show  existing  enmity  was  irrelevant.  "The 
rule  is,  general  threat,  enmity.  111  will  are  all 
inadmissible,  unless  proof  be  first  given  that 
there  was  an  overt  act  of  attack,  and  that  de- 
fendant was  in  Imminent  danger."  Whart 
Or.  Bv.  p.  757. 

The  second  bill  of  exceptions  taken  to  the 
refusal  of  the  district  Judge  to  give  the  charge 
requested  by  the  defendants  is  not  Insisted  on, 
as  the  instructions  requested  bad  been  suffi- 
ciently given  in  the  general  charge.  The  bill 
being  abandoned  by  the  defense,  we  take  up 
the  next  bill  of  exceptions. 

The  defendants  requested  the  court  to  in- 
struct the  Jury  that  "a  threatening  act  or  hos- 
tile demonstration  is  such  an  act  or  demonstra: 
tion  as  Is  calculated  to  tndnce,  in  the  mind  of 
the  person  to  whom  the  same  Is  dkected,  the 
belief  that  an  assault  is  about  to  be  made  on 
bim,  or  a  weapon  drawn  for  the  purpose  of 
assaulting  him.  The  motion  of  the  hand  to- 
wards the  hip  pocket,  in  a  manner  calculated 
to  Induce  the  l>elief  that  the  person  making 
the  motion  Is  about  to  draw  a  weapon,  may  be 
considered  a  threatening  act  or  hostile  demon- 
stration, when  considered  In  connection  with 
proof  of  the  dangerous  and  violent  character 
of  the  person  making  such  motion,  or  In  con- 
nection with  threats,  or  a  prior  assault  made 
by  blm  against  the  person  towards  whom  the 
motion  is  directed."  This  Instruction  the  court 
refused  to  give  to  the  Jury,  and  the  court  in- 
cluded in  the  bill  the  statement  that  it  had  ex- 
cluded all  testimony  of  threats  or  dangerous 
character  of  the  deceased,  and  that,  in  the 
general  charge,  the  court  instructed  the  Jury 
as  to  what  constituted  a  hostile  demonstra- 
tion. The  defense  concedes  that  the  evidence 
of  threats  by  the  deceased,  and  of  the  violent 
character  of  the  deceased,  which  they  Insist 
was  admitted  by  the  court,  was  not  admitted, 
tiowever,  by  the  court  to  prove  his  threats  and 
dangerous  character.  The  court  states  that 
bo  anrh  evidence  was  admitted  for  any  pur- 


pose. If  the  court  erred  bi  makhig  this  state- 
ment. It  remains  as  a  fact  that  the  accused 
has  had  the  I>enefit  of  the  evidence,  although 
It  was  Inadmissible,— a  tact  of  which  he  can 
scarcely  be  heard  to  complain.  If  the  Judge 
Is  in  error  In  his  statement  made  part  of  the 
bill,  we  have  not  found  that  he  (the  accused) 
has  any  cause  to  complain,  as  his  cause  has 
not  been  prejudiced  by  testimony  heard, 
though  it  appears  at  one  time  to  have  been 
excluded  by  the  court,  and  subsequently  ad- 
mitted for  another  purpose.  Under  the  cir- 
cumstances. It  affords  no  ground  for  a  reversal 
of  the  verdict.  If  evidence  be  admitted  In  er- 
ror, or  for  another  purpose,  then  proof  of 
threat  win  not  supply  the  absence  of  violent 
assault,  and  give  to  the  accused  the  right  to 
have  the  Jury  Instructed  as  If  a  violent  as- 
sault had  been  made. 

This  brings  us  to  the  fourth  bill  of  excep- 
tions to  the  court's  charge,  as  follows:  "If 
the  Jury  believe  from  the  evidence  that,  at 
the  time  of  the  killing,  the  defendants,  or  any 
one  of  them,  was  the  aggressor  in  the  diffi- 
culty, the  plea  of  self-defense  cannot  be  In- 
terposed In  bis  or  their  behalf."  In  our  Judg- 
ment, the  charge  was  not  erroneous.  The  de- 
fendants were  prosecuted  as  principals,  and  as 
having  "acted  together,  aided  and  assisted  each 
other,"  In  carrying  out  a  common  design.  The 
charge  must  be  taken  in  connection  with  the 
case,  and,  in  that  view,  the  words  of  the  charge 
are  to  be  taken  secundum  subjectam  materlam; 
that  is,  with  reference  to  the  nature  of  the 
action.  The  evidence  shows.  If  any  one  had 
cause  to  complain  when  the  charge  was  de- 
livered, it  was  not  the  appellant.  As  to  him, 
the  court,  we  think,  stated  the  law  correctly. 
He  did  the  shooting,  and  the  affair  was  be- 
tween him  and  the  deceased,  and,  if  he  was 
the  aggressor,  the  plea  of  self-defense  could 
not,  in  law,  be  of  any  avail  to  him. 

The  fifth  bill  of  exceptions  was  taken  to 
the  ruling  of  the  district  Judge  overruling  the 
motion  for  a  new  trial.  The  grounds  were  all 
contained  in  the  bills  of  exceptions  upon  which 
we  have  already  passed,  save  the  ground  that 
the  court  erred  In  admitting  evidence  that  the 
defendants  had  fled  from  arrest.  This  ground 
was  abandoned  on  appeal.  We  reiterate,  in 
answer  to  the  recapitulation  In  the  brief  of  the 
able  and  energetic  counsel,  upon  which  he  asks 
the  reversal  of  the  Judgment,  as  follows: 

"That  [urged  counsel  for  accused]  evidence 
of  threats  made  by  deceased  against  the  life  of 
the  defendants,  and  communicated  to  defend- 
ants before  the  homicide,  and  the  violent  aiid 
dangerous  character  of  the  deceased,  should 
have  been  admitted:  (a)  Because  Isaid  counsel 
for  the  accused],  while  the  evidence  produced 
on  trial  proves  the  commission  of  an  overt  act 
and  hostile  demonstration  of  the  accused,— 
that  which  we  have  In  substance  before 
stated.— the  evidence  did  not  show  the  neces- 
sity of  the  extreme  action  taken  by  the  de- 
fendant, or  cause  for  apprehending  great  dan- 
ger to  his  person,  (b)  Because  [counsel  said 
further]  the  state  had  laid  the  foundation  for 
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the  Introduction  of  sncta  evidence  by  defendants 
by  attempting  to  prove  a  conspiracy  on  tbe 
part  of  the  defendants  against  deceased  In  a 
previous  difficulty  wltb  two  of  the  dtfend- 
ants."  In  onr  Judgment,  the  attempt  of  the 
prosecution  to  prove  that  defendants  had  con- 
federated to  carry  out  a  common  design,  and 
evidence  of  a  previous  difficulty  connected  with 
the  design,  as  we  understand,  did  not  have  the 
effect  of  laying  a,  foundation  to  admit  evidence 
of  threats.  In  the  absence  of  proof  of  the  "ajh 
parency"  of  the  danger. 

(2)  "Because  the  district  court  erred  In  re- 
fusing to  give  tbe  diarge  requested  by  defend- 
ants, defining  a  threatening  act  or  hostile  dem- 
onstration." There  was  no  exception  taken 
to  the  general  charge.  In  the  absence  of  such 
an  ezcq>tion,  under  repeated  decisions,  we 
must  take  It  that  the  charge,  as  stated  by  tbe 
trial  Judge,  was  sufficient,  and  covered  this 
objection,  as  relates  to  the  attack. 

0)  "Because  the  district  Judge  erred  In  char- 
ging tbe  Jury  as  requested  by  the  state  and 
excepted  to."  After  a  careful  review  of  this 
ground,  we  conclude:  The  evidence  revealed 
that  appellant  alone,  of  the  three  Indicted,  act- 
ed. As  to  him.  It  follows  that  tbe  charge 
was  not  erroneous. 

We  have,  as  carefully  as  we  could,  reviewed 
the  proceedings  of  this  case,  and  bave  not 
found  ground  to  conclude  that  the  accused  can 
be  relieved.  Therefore  the  Judgment  appealed 
from  Is  affirmed. 


(51  La.  Ann.  tU) 

STATE  T.  JAOKSON.     (No.  12,010.) 
(Supreme  Court  of  Louisiana.    March  20, 
1890.) 
CBnmiLL  L^w— Aprau/— RiooBii. 
The  transcript  containing  neither  bill  of 
exceptions,  motion  in  arrest  of  judgment,  nor 
assignment  of  errors,  and  there  being  no  error 
apparent  from  an  inspection  of  the  transcript, 
tne  judgment  appealed  from  will  be  affirmed. 
(Syllabus  by  the  Court.) 

Appeal  from  criminal  district  court,  parish 
of  Orleans;  James  C.  Molse,  Judge. 

Henry  Jackson  was  convicted  of  assault, 
and  appeals.    Affirmed. 

Henry  Jackson,  In  pro.  per.  M&ton  J.  (Sun- 
ningbam,  Atty.  Qen.,  Robert  H.  Marr,  Dlst. 
Atty.,  and  Joseph  B.  Oenerelly,  Aast  Dlst 
At^n  tac  tbe  State; 

WATKINS,  J.  On  Information,  the  defend- 
ant was  prosecuted  on  the  charge  of  feloni- 
ously committing  an  assault  upon  one  Au- 
gust Pere^  by  willfully  shooting  at  him;  and, 
the  -Jury  of  trial  having  returned  a  verdict 
of  "Guilty  as  charged,"  he  was  sentenced  by 
tbe  court  to  Imprisonment  In  the  state  peni- 
tentiary for  a  term  of  five  years,  and  from 
tbat  verdict  and  sratence  he  prosecutes  this 
appeaL 

Tbe  transcript  contains  no  bill  of  excep- 
tions, assignment  of  errors,  or  motion  in  ar- 
rest of  Judgment,  and  there  la  no  error  ap- 


parent from  aa  Inspection  of  the  record. 
Defendant's  counsel  has  favored  the  court 
with  no  brief  in  support  of  bis  appeal.  Un- 
der the  circumstances,  we  will  follow  tbe 
rule  announced  In  State  T.  Potter,  83  La.  Ann. 
TO5,  and  afflkm  the  Judgment'  Judgment  af- 
firmed. 


(El  La.  Ann.  727| 

ANDERSON  v.  THOMPSON  et  al.    (No. 
12,969.) 

(Supreme  (>ourt  of  Louisiana.    March  20, 
1899.) 

C}oxpo&ATioira— EaTOFPKL  TO  Dnrr  Ezistbkob. 
The  act  of  incorporation  of  a  manufactur- 
ing company  was  erroneously  drafted  under 
Act  No.  36  of  the  Acts  of  1888,  instead  of,  as 
it  should  have  been,  nnder  section  681  et  seq. 
of  the  Revised  Statutes.  The  promoter  and  or- 
ganizer of  the  company  changed  his  position, 
and  sought  to  attack  Us  own  acts  as  a  char- 
ter member  and  president  of  the  company. 
Hdd,  that  he  was  estopped;  that  tbe  In- 
corporators, as  relates  to  those  with  whom  they 
have  contracted,  cannot  question  the  incorpo- 
ration of  a  company  it  was  possible  to  incor- 
porate (though  it  may  be  a  nullity  as  to  third 
persons).  A  company  which  the  charter  mem- 
bers attempted  to  incorporate,  and  which  has 
acted  as  a  corporation,  having,  in  appearance, 
at  least  fall  power  and  antnority  to  act — a 
power  and  authority  which  induced  others  to 
enter  into  contract  with  it  and  Invest  money 
for  the  benefit  of  the  company, — Is  binding  up- 
on its  promoters  and  organizers, 

(SyUabns  by  the  Cburt.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Frank  A  Monroe,  Judge. 

Action  by  J.  S.  Anderson  against  Dr.  W. 
Thompson  and  others.  From  a  Judgment  for 
defendants,  plaintifl  appeals.    Affirmed. 

Buck,  Walsbe  &  Buck,  for  appellant  W. 
F.  Brewer  and  Parkerson  &  Tobin,  for  appel- 
lees. 

BREAUX,  J.  Plalntlfr,  claiming  tbat  be  Is 
defendant's  partner,  and  not  a  shareholder  of 
the  Independent  Ice  Company,  seeks  to  treat 
the  latter  as  a  mere  fiction,  and  asks  for  a 
Judgment  dissolving  the  partnership,  and  de- 
creeing the  parties,  respectively,  owners  of 
the  property  In  proportion  to  their  respective 
Interests.  The  fact  is  that  In  1896,  plaintiff 
engaged  In  organizing  a  corporation  under 
the  provisions  of  Act  No.  86  of  1888,  for  the 
purpose  of  "purchasing,  manufacturing,  and 
seUlng"  of  "Ice  and  distilled  water."  To  this 
end  he  and  four  others  appeared  before  a 
notary  public,  and  signed  an  act  of  incorpora- 
tion. This  act  was  published  as  required  by 
law.  Plaintiff  soon  after  spent  about  $5,(X)0  In 
buying  necessary  machinery  and  In  putting 
up  tbe  plant.  Plaintiff  avers  that  those  who 
signed  the  act  of  incorporation  with  him  did 
not  subscribe  to  any  stock;  that  no  list  of  sub- 
scribers to  stock  was  ever  recorded  la  tbe 
mortgage  office,  as  required  by  section  686  of 
the  Revised  Statutes.  Plaintiff  avers,  further, 
that  In  tliat  condition  of  affairs,  he  met  de- 
fendant In  the  case.  They  agreed  that,  with  a 
capital  of  $15,000,  |5,000  subscribed  by  plain- 
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tiff,  and  $10,000  by  defendant,  they  would 
carry  on  the  business  under  the  name  of  the 
corporation.  To  the  defendant  was  accorded 
the  right  of  organizing  a  board  of  directors. 
The  original  incorporators,  in  order  to  enable 
defendant  to  accomplish  this,  resigned,  and 
others  were  elected  in  their  place.  Under  the 
name  of  the  Independent  Ice  &  Distilled 
Manufacturing  Company,  Limited,  plaintiff 
and  the  defendant  carried  on  the  business  of 
maldng  and  selling  Ice.  The  concern  pros- 
pered. It  appears  on  the  minutes  of  the 
company  that  In  April,  1896^  J.  S.  Anderson, 
L.  Lederle,  L.  H.  McCartney,  George  Bonning, 
Louis  C.  Jacob,  per  proxy,  held  a  meeting 
for  the  organization  of  the  company,  and  that 
every  one  present  a£:reed  to  talie  stock.  The 
capital  of  the  company  was  fixed  at  $S0,00O. 
Anderson  produced  at  the  meeting  a  copy  of 
a  charter  he  had  selected,  being  the  best  out 
of  several  he  had  studied.  This  charter  was 
afterwards  signed  before  a  notary.  Plaintiff 
was  elected  president  and  general  manager. 
Another  meeting  of  the  board  was  held  in 
the  following  May,  and  the  details  of  the 
business  received  the  board's  attention.  At 
another  meeting  held  later,  In  the  same 
month,  it  appears  that  some  of  the  members 
resigned,  and  others  were  elected  In  their 
place.  In  accordance  with  the  agreement  en- 
tered Into  between  plaintiff  and  defendant 
The  defendant  was  elected  president  of  the 
company,  and  plaintiff  the  superintendent  and 
general  manager.  Afterwards  differences 
arose  between  plaintiff  and  defendant,  and 
the  former  does  not  appear  to  have  attended 
any  of  the  meetings  of  the  board  of  directors. 
We  are  informed  in  behalf  of  plaintiff  that 
he  desired  to  increase  the  capacity  of  the 
plant,  but  that  defendant  was  unwilling  to 
Incur  further  expense  to  that  end;  that  they 
had  bought  secondhand  machinery,  with  the 
view  of  Increasing  the  capacity  of  the  works. 
After  defendant's  refusal  to  increase  the 
plant's  capacity  by  adding  other  machinery, 
plaintiff  concluded  to,  and  did,  sell,  at  a  profit 
Another  cause  of  difference  was  plaintiff's 
demand  for  the  payment  of  salary  for  serv- 
ices as  manager. .  Plaintiff  retained  some  of 
the  collections  and  the  proceeds  of  the  ma- 
chinery he  bad  sold.  Defendant  in  return, 
also  drew  an  amount  for  his  individual  ac- 
count The  differences  resulted  In  the  de- 
fendant calling  a  meeting  of  the  board,  at 
which  a  resolution  was  adopted  discharging 
plaintiff  aa  an  employ^,  and  seeking  to  ex- 
clude him  from  participating  In  the  firm's 
affairs.  It  was  then  that  the  suit  before  us 
for  decision  was  brought  He  alleges,  sub- 
stantially, that  defendant's  acts  are  cause 
enough  for  terminating  the  asserted  partner- 
ship and  for  liquidating  Its  affairs.  Defend- 
ant pleaded,  by  way  of  exception,  that  plain- 
tiff, being  one  of  the  organizers  of  the  com- 
pany, was  estopped  from  denying  Its  exist- 
ence, and.  In  consequence,  his  petition  dis- 
closed no  cause  of  action.  The  court  admit- 
ted evidence  on  the  trial  of  the  exception, 


sustained  the  exception,  and  dismissed  plain- 
tiff's appeal.  From  that  judgment  plaintiff 
prosecutes  this  appeal. 

While  we  are  impressed  by  the  fact  that 
plaintiff  did.  In  good  faith,  all  In  his  power 
to  organize  a  corporation,  he  committed  the 
error  of  organizing  It  with  only  four  others, 
when  six  should  have  been  the  number,  as 
the  corporation  was  a  manufacturing  com- 
pany, under  section  683  of  the  Revised  Stat- 
utes, and  not  a  corporation  organized  under 
the  act  of  1888,  "for  the  purpose  of  carrying 
on  any  lawful  business  or  enterprise  not  oth- 
erwise specially  provided  for."  Again,  he 
neglected  having  the  list  of  subscribers  re- 
corded in  the  mortgage  office;  and,  lastly, 
he  was  In  error  In  dealing  with  subscribers 
who  did  not  pay  for  shares  or  give  an  equiva- 
lent therefor.  These  would  afford  the  beet 
grounds  to  grant  the  prayer  of  plaintiff's  pe- 
tition, if  presented  by  a  third  person.  The 
plaintiff  Is  not  only  not  a  third  person,  but; 
from  the  first,  he  was  the  promoter  and  or- 
ganizer of  the  company,  and  received  bene- 
fits from  the  business.  It  is  evident  that 
plaintiff  always  treated  the  charter  as  bind- 
ing until  he  discovered  that  he  and  defend- 
ant could  no  longer  agree.  It  was,  as  we 
take  it  only  then  that  he  sought  legal  ad- 
vice, and  dIscova%d  that  there  had  been  an 
oversight  committed  in  organizing  his  com- 
pany. Though  the  charter  was  a  nullity,  the 
business  was  carried  on  in  a  corporate  name, 
and  plaintiff,  Its  promoter,  consented  to  the 
proposal  of  defendant  to  put  In  a  compara- 
tively large  amount  In  order  to  sustain  Its 
corporate  existence.  In  a  board  meeting  of 
the  company,  the  defendant  was  placed  In 
nomination  for  the  presidency  by  plaintiff, 
and  was  elected,  and  he  (plaintiff)  accepted 
a  position  under  the  charter  at  the  same  time. 
As  far  as  the  record  discloses,  these  were  all 
exclusively  corporate  actions.  Defendant  In 
all  this,  properly  enough,  so  far  as  we  know, 
sought  to  prosecute  his  own  Interest,  and  In 
this  we  Judge  that  be  met  with  some  degree 
of  success  In  a  financial  point  of  view.  The 
plaintiff,  as  we  gather  from  the  evidence, 
is  not  in  a  position  to  maintain  that  defend- 
ant was  not  induced  to  act  upon  the  assump- 
tion of  corporate  existence  of  the  company 
the  plaintiff  had  organized,  and  of  which  he 
was  president  at  the  time  that  defendant  also 
became  a  subscriber,  as  before  stated.  The 
evidence  does  not  disclose  that  defendant 
knew  of  the  invalidity  in  the  diarter.  Plain- 
tiff, as  a  witness,  said  that  defendant  In- 
sisted on  going  on  under  the  name  of  a  cor- 
poration. In  order  that  he  might  be  relieved 
from  any  liability  beyond  his  subscription. 
Such  was  the  understanding,  we  are  informed, 
between  plaintiff  and  defendant  This  be- 
ing the  condition,  as  between  plaintiff  and 
defendant;  It  must  be  held  binding.  Plain- 
tiff chose  to  agree  to  this  stipulation,  and 
bind  himself,  we  may  say,  and  from  tt  he 
has  received  benefits.  He  cannot  be  released 
without  violating  the  plain  principles  of  rea- 
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■on  and  good  faith.  Cnrtl8  y.  Meeker  (m. 
Sup.)  48  N.  B.  399.  Moreover,  he  cannot 
question  the  legality  of  his  charter  of  Incor- 
poration, and  of  the  company  he  attempted 
to  Incorporate,  and  which,  under  bis  adminis- 
tration as  an  ofhcer,  has  acted  as  a  corpora- 
tlon.  It  Is  therefore  ordered,  adjudged,  and 
decreed  that  the  Judgment  la  affirmed. 


(SI  La.  Ann.  TU) 

BOARD  OF  ALDERMEN  OF  OPELOUSAS 

T.  NORMAN  et  aL    (No.  13,061.) 

(Snpreme  Court  of  LouMana.    March  20, 

1899.) 

Nunuici— What  Constitotu— Abatimbkt— 8ui>- 

FRB88IOH  BT  HumolPALITT— CATTUi  TaBDB. 

1.  The  fact  that  a  particular  use  of  prop- 
erty is  declared  a  nuisance  by  a  town  ordi- 
nance does  not  make  It  such  anless  it  Is  In 
fact  so,  and  is  embraced  within  the  common- 
law  or  statutory  idea  of  a  nuisance. 

2.  The  thing  or  act  complained  of  mnst  come 
within  the  legal  notion  of  a  nuisance,  and, 
where  it  does  not,  no  authority  to  remove  or 
abate  is  derived  from  the  ordinance  declaring 
it  a  nuisance. 

S.Bnt  where  a  thing  or  act  complained  of 
is  a  nnisance,  or  must  necessarily  become 
•nch,  a  municipal  corporation  may,  in  the  ex- 
ercise of  the  police  power,  make  regulations  for 
its  suppression  and  prohibition. 

4.  Open  cattle  yards  and  pens  within  the 
corporate  limits,  where  cattle  In  numbers  are 
congregated  and  kept  for  feeding  and  fatten- 
ing purposes,  htld  to  belong  to  that  class  of 
thmgs  which  "must  necessarily"  become  nui- 
sances, and  may  be  abated  under  a  general 
prohibitive  ordinance  declaring  it  a  nuisance 
to  so  keep  cattle  within  the  corporate  limits. 

(Syllabus  by  the  Court) 

Appeal  from  mayor's  court  of  town  of 
Opelousas;   8.  L.  Uebrard,  Judge. 

John  R.  Norman  and  John  A.  Haas  were 
each  convicted  of  violating  an  ordinance  of 
the  town  of  Opelousas, ,  and  both  ai^eal. 
Affirmed. 

Kenneth  BallUo,  for  appellants.  Lucius  Q. 
Dnpr^k  for  appellees. 

BLANOHARD,  3.  The  board  of  aldermen 
of  the  town  of  Opelonsas  adopted  the  follow- 
ing ordinance:  "Resolved,  that  from  and 
after  this  date  it  shall  be  considered  a  nui- 
sance for  any  person  or  persons  to  keep  or 
feed  horned  stock  In  a  quantity  of  twenty- 
llve  or  more,  for  marketing,  shipping,  or  any 
other  purpose,  within  the  corporate  limits  of 
the  town  of  Opelousas.  Be  It  further  resolv- 
ed, that  any  person  or  persons  violating  this 
ordinance  shall  be  fined  twenty-five  dollars 
and  costs  for  the  first  offense,  and  one  hun- 
dred dollars  and  costs  for  the  second  offense; 
said  fine  and  costs  to  be  collected  by  the 
mayor  In  the  same  manner  that  other  fines 
and  costs  are  collected."  Affidavits  charging 
violation  of  the  ordinance  were  made  against 
defendants,  warrants  Issued,  they  were  ar- 
rested, tried  before  the  mayor's  court  con- 
victed, and  fined  |25  each.  Both  appeal.  For 
the  purpose  of  iu>peal  their  cases  are  consoll- 
dated  by  consent. 

25SO.-20 


The  appeal  Is  based  on  article  85  of  the 
constitution  of  1898,  under  which  the  appel- 
late Jurisdiction  of  this  court  extends  to  all 
cases  in  which  the  constitutionality  or  legal- 
Ity  of  any  tax,  toll,  or  Impost  whatever,  or  of 
any  fine,  forfeiture,  or  penalty.  Imposed  hf  • 
mnniclpal  corporation,  shall  be  in  contesta- 
tion, whatever  may  be  the  amount  thereof. 
The  contention  of  appellants  Is  that  the  mu- 
nicipal authorities  exceeded  their  power  in 
adopting  the  ordinance  In  question,  that  the 
same  Is  ultra  vires,  and  that  the  fine  Imposed 
nnder  Its  provisions  Is  Illegal  and  nnconstlta- 
tlonal.  The  contention  of  the  town  aatborl- 
tles  is  that  the  ordinance  and  its  enforcement 
Is  a  proper  exercise  of  the  police  power  In  re- 
spect to  the  protection  of  the  health,  safety, 
and  comfort  of  the  Inhabitants  of  the  town. 
It  will  be  observed  that  the  keeping  anS 
feeding.  Itself,  of  homed  cattle,  within  the 
corporate  limits.  Is  not  declared  by  the  ordi- 
nance a  nnisance,  and  prohibited;  but  the 
keeping  and  feeding  of  cattle  In  numbers  Is. 
It  Is  declared  that  such  keeping  and  feeding 
of  cattle  In  numbers  aggregating  25  head  or 
more  is  a  nuisance.  The  ordinance,  as  to  the 
keeping  and  feeding  of  cattle  in  such  numbers 
within  the  corporate  limits.  Is  thus  prohibi- 
tive, not  regulative.  Just  there  comes  In  the 
objection  snd  contention  of  defendants. 
They  dispute  the  power  to  enact  a  prohibi- 
tive ordinance  on  this  subject  They  ac- 
knowledge the  power  to  enact  a  regulative 
one.  In  such  a  case  as  this,  the  Jurisdiction 
of  this  court  Is  confined  to  an  Inquiry  Into, 
and  determination  of,  the  qnestion  of  legality 
or  constitutionality  of  the  ordinance  Impos- 
ing the  fine,  and  for  this  purpose  both  the 
fact  and  the  law  of  the  case  are  open  to  ex- 
amination and  decision.  But  the  extent  to 
which  this  examination  Into  the  facts  may 
go  does  not  Include  the  evidence  on  which 
the  mayor's  court  founded  Its  Judgment  as 
to  the  Infraction  vel  non  of  the  ordinance. 
With  the  facts  of  the  case.  In  this  sense, 
tending  to  show  guilt  or  Innocence  of  the 
accused,  we  have  nothing  whatever  to  do. 
State  V.  Callac  45  La.  Ann.  29,  12  South.  119; 
State  V.  Dean,  Id.  441,  12  South.  489;  State 
V.  Fourcade,  Id.  721,  13  South.  187.  The  ex- 
amination, therefore,  which  we  shall  make 
of  the  facts  of  this  case  will  be  limited  ac- 
cordingly. 

It  appears  that  defendants  have  a  pen  or 
pens  located  within  the  corporate  limits  of 
the  town;  that  the  number  of  cattle  kept 
there  was, .  usually,  from  100  to  150  head; 
that  these  cattle  were  kept  there  for  the  pur- 
pose of  feeding  and  fattening;  that  the  pens 
are  In  close  proximity  to  a  cotton  seed  oil 
mill,  from  which  cotton  seed  meal  or  cake 
and  hulls  are  procured  for  feeding  the  stock; 
that  the  pens  are  distant  not  more  than  300 
or  400  feet  from  private  residences;  that 
they  drain  Into  a  small  stream  or  bayou, 
which  runs  through  a  part  of  the  town;  that 
the  waters  and  banks  of  this  stream  are, 
and  liable  to  be,  unwholesomely  affected  by 
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the  same;  that  the  pens  are  not  kept  in  snch 
condition  as  to  prevent  this;  that  there  are 
no  appliances  for  the  removal  of  the  urine 
and  droppings  of  the  cattle  kept  there,  and 
the  pens  are  not  so  arranged  that  the  drop- 
pings and  urine  can  be  removed  dally;  that, 
where  cattle  are  kept  standing  on  the  ground, 
it  is  Impossible  to  remove  the  urine,  which 
more  or  leas  becomes  absorbed  into  the  soli; 
and  that  It  Is  not  practicable  to  deodorize 
urine  where  cattle  are  fed  on  the  ground. 
We  construe  the  ordinance  to  mean  that  no 
person  or  persons  shall  keep  25  or  a  greater 
number  of  cattle  In  any  one  place,  at  a  given 
time,  within  the  corporate  limits,  and  to  de- 
clare the  keeping  of  25  head,  or  a  greater 
number,  in  any  one  place,  a  nuisance.  We 
are  asked  to  declare  it  beyond  the  authority 
of  the  municipality  to  enact  such  an  ordi- 
nance. We  cannot  do  so.  In  saying  this  we 
fully  appreciate  that  the  fact  that  a  particu- 
lar use  of  property  is  decUired  a  nuisance  by 
an  ordinance  of  a  city  or  town  does  not  make 
that  use  of  property  a  nuisance  unless  It  Is 
Id  fact  so,  and  Is  embraced  within  tl^e  com- 
mon-law or  statutory  Idea  of  a  nuisance. 
Wood,  Nuls.  {  744.  It  is  fully  conceded  that 
the  thing  or  act  complained  of  must  come 
within  the  legal  notion  of  a  nuisance,  and, 
where  It  does  not,  no  authority  to  remove  It 
is  derived  from  the  ordinance  declaring  It  a 
nuisance.  Id.  {  744,  and  note.  But  where  a 
thing  or  act  complained  of  Is  a  nuisance  per 
se,  or  must  necessarily  become  a  nuisance,  a 
town  or  city  may,  In  the  reasonable  exercise 
of  the  police  power,  make  regulations  for  the 
suppression  and  prohibition  of  the  same. 
When  the  thing  sought  to  be  abated  is  clear- 
ly a  nuisance,  one  affecting  or  liable  to  affect 
the  health  of  the  town,  the  abatement  may 
be  made  by  the  authorities  of  such  town. 
The  possession  of  very  extensive  powers  for 
the  abatement  of  nuisances  detrimental  to 
public  health  and  safety  exists,  as  part  of 
the  police  power,  in  municipal  corporations, 
caty  of  New  Orleans  v.  Wardens  of  Church  of 
St  liouls,  11  La.  Ann.  246;  1  Dill.  Mun.  Corp. 
§  141.  Wherever  protection  to  the  lives, 
limbs,  health,  comfort,  and  quiet  of  the  citi- 
zen and  to  his  property  Is  needed  to  be  ex- 
tended,  there  the  police  power  reaches;  and 
In  respect  of  acts  such  as  that  complained  of 
herein  It  rests  upon  the  principle  embodied 
in  "Sic  ntere  tuo,  ut  alienum  non  Isedas,"— an 
accepted  maxim,  alike  of  the  civil  law  and 
the  common  law.  Open  cattle  yards  and 
pens,  located  and  maintained,  as  these  are, 
within  the  limits  of  an  incorporated  town, 
v^ere  cattle  In  numbers  are  kept  for  a  long 
period  of  timet  to  be  fed  and  fattened  for 
market,  belong,  we  tbinic,  to  that  class  of 
things  which  "must  necessarily"  become  nui- 
sances. It  is  within  the  ordinary  experience 
of  every  observant  man  who  lias  had  oppor- 
tunities for  Judging  that  tbey  do,  and  the 
facts  of  the  case  at  bar  show  that  the  pens 
m  question  are  such.  They  are  not  safe- 
guarded by  the  conditions,  appliances,  equip- 


ment, etc.,  to  prevent  their  becoming  offen- 
sive, to  obviate  the  noxious  exhalations  and 
noisome  smells  Incident  to  snch  places,  nor 
even  to  minimize  the  same.  The  drainage 
from  the  pens  pollutes  the  stream  which 
runs  through  the  town,  and  is  liable  to  affect 
the  health  of  the  locality.  So  we  think  it  es- 
tablished that  the  particular  use  of  the  prop- 
erty in  question,  declared  by  the  ordinance 
to  be  a  nuisance.  Is  "in  fact"  as  well  as  in 
law  a  nuisance.  Being  such,  the  police  pow- 
er of  the  municipal  corporation,  operating 
through  the  ordinance  attacked,  and  its  en- 
forcement, reaches  it,  and  abates  it.-  It  be- 
ing shown  that  the  pens,  as  now  located,  ar- 
ranged, equipped,  and  maintained,  are  nuk- 
sances.  It  Is  no  argument  against  the  ordi- 
nance to  say  that  under  proper  arrangement, 
equipment,  and  regulation  the  use  to  whtdi 
the  property  Is  now  put  may  become  innox- 
ious and  unobjectionable.  See  1  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  p.  65.  If  it  be  possible  for 
these  pens,  harboring  a  large  number  of 
cattle,  to  be  put  In  such  condition  as  not  to 
affect  Injuriously  the  health,  the  comfort,  the 
quiet  of  the  town,  and  they  are  so  put,  a  case 
will  be  presented  with  respect  to  which  the 
ordinance  may,  perhaps,  have  no  application, 
and,  were  such  a  case  now  before  us,  a  differ- 
ent result  might  be  reached.  We  find  no  suf- 
ficient grounds  for  disturbing  the  judgment 
appealed  from,  and  the  same  Is  affirmed. 


on  La.  Ann.  740) 

MOORE  V.  DREW.     (No.  12,990.) 

(Supreme  0>urt  of  Louisiana.    Jan.  23,  1809.) 

PaisaiPAit  AND  SuBXTT— ColHTBrannoii— Ifseu- 
esNox. 

1.  Plaintiff,  surety  on  a  12-month8  bond,  paid 
It,  and  sues  defendant,  co-surety,  for  one-ualf 
of  amount  so  paid;  alleging  InsolTency  of  the 
principal  and  other  co-sureties.  Held,  under 
the  facts  and  circumstances  disclosed,  equitjr 
and  good  conscience  alike  preclude  his  re- 
covery. 

2.  And  in  law  he  must  be  held  responsible 
both  for  failure  to  take  timely  action,  after 
he  had  paid  the  bond,  to  protect  it  by  mean» 
of  the  property,  the  purchase  price  of  which, 
with  the  vendor's  privilege  retained,  it  repre- 
sented, and  for  the  situation  now  existing, 
rendering  subrogation  unavailing,  and  prevent- 
ing recourse  against  the  property  to  recoup 
those  who  have  paid  It,  or  might  now  be  held 
liable  on  its  account. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court  parish 
of  Calcasieu;  S.  D.  Read,  Judge. 

Action  by  C.  H.  Moore  against  H.  O.  Drew. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals.   Affirmed. 

Pujo  &  Moss,  for  appellant  WiUiams  & 
Sugar,  for  appellee. 


BLANCHARD,  J.  The  Cane  River  Lum- 
ber Company  conducted  a  sawmilllag  enter- 
prise at  Chopin,  In  Natchitoches  parish.  It 
was  not  prosperous;  became  involved  in  debt 
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and  lUBoIrent  Various  creaitors  brought 
Bulta,  and  recovered  judgments  for  a  large 
amount,  in  the  aggregate;  some  of  the  Judg- 
ments carrying  recognition  of  vendor's  priv- 
ilege and  special  mortgage  upon  the  projperty 
of  the  company.  Executions  Issued.  The 
property  was  seized,  and,  at'  the  sale  which 
followed,  was  adjudicated  to  B.  P.  Wasey  on 
12-months  credit,  whereupon  Wasey  executed 
a  12-months  bond  for  $4,610,  with  the  plain- 
tiff, the  defendant,  and  two  other  persons  as 
hb  sureties.  This  was  on  June  8,  1893.  The 
sheriff  assigned  this  bond  to  the  New  Or- 
leans National  Bank,  the  ranking  creditor  of 
the  Insolvent  concern.  The  bond  described 
the  prox)erty  sold,  for  the  purchase  price  of 
which,  in  part,  it  was  given,  and  stipulated 
retention  of  the  vendor's  privilege.  It  was 
not  paid  at  Its  maturity.  Interest  thereon 
from  time  to  time  was  paid,  and  extensions 
had,— under  circumstances,  however,  that  did 
not  operate  to  release  the  sureties.  This  con- 
tinued down  to  April  2,  1897,  prior  to  which 
time  Wasey,  the  principal,  and  Kelsoe  and 
Sandldge,  two  of  the  sureties,  had  become 
Insolvent  This  left  plaintiff  and  defendant 
the  only  solvent  obligors  of  the  bond.  The 
bond  had  been  placed  In  the  hands  of  attor- 
neys for  collection,  and  on  the  date  last  men- 
tioned the  plaintiff  arranged  with  the  attor- 
neys to  take  up  the  bond;  paying  part  of 
the  amount  due  in  cash,  and  giving  his  prom- 
issory notes  for  the  remainder,  at  short  ma- 
turities, which  notes  he  duly  met.  Subse- 
quently he  brought  this  action  against  defend-, 
ant,  his  co-surety,  to  recover  one-halt  of  the 
amount  he  had  so  paid;  alleging  the  insolven- 
cy of  the  principal  and  the  other  two  suretle& 

On  behalf  of  defendant  a  plea  to  the  Juris- 
diction of  the  court  was  tendered,  on  the 
ground  that  suit  on  the  12-months  bond  should 
have  been  instituted  In  the  district  court  in 
and  for  the  parish  of  Natchitoches,  since  it 
(the  bond)  had  been  given  in  the  course  o' 
Judicial  proceedings  there  taken.  There  is  no 
merit  in  the  plea.  This  la  not  a  suit  on  the 
bond,  but  an  action  to  recover  money  from 
defendant,  which  plaintiff  alleges  lie  was 
obliged  to  pay  on  bis  account,  and  was  right- 
ly brought  In  the  parish  of  defendant's  resi- 
dence. The  exception  to  the  Jurisdiction  was 
properly  overruled. 

The  defense  on  the  merits  is  discharge 
from  liability  to  plaintiff  on  account  of  the 
bond,  for  the  reason  that,  by  and  through  the 
acts  and  conduct  of  plaintiff,  defendant  has 
been  deprived  of  the  right  of  subrogation  to 
the  vendor's  privilege,  which  the  bond  carried 
against  property  of  sufficient  value  to  have 
protected  the  sureties.  In  an  amended  an- 
swer, defendant  charged,  in  substance,  that 
by  paying  the  bond  plaintiff  had  merely  sat- 
isfied his  own  debt;  that  Wasey  (the  nom- 
inal principal),  in  purchasing  the  property  for 
which  the  bond  was  given,  acted  for  the 
plaintiff;  that  the  latter  was  the  real  prin- 
cipal In  the  obligation,  and  not  merely  a  sure- 
ty thereon;    and  that  defendant's  obligation 


on  the  bond  was  that  of  surety  for  plaintiff. 
This  amended  answer  was  objected  to  by 
plaintiff  on  the  ground  that  It  contained  de- 
fenses inconsistent  with  that  set  up  in  the 
original  answer,  thereby  changing  the  issue. 
The  objection  was  sustained,  and  defendant 
reserved  a  bill.  In  the  view  we  take  of  the 
case,  it  is  not  necessary  to  pass  ui)on  the 
question  of  practice  here  raised. 

In  Jime,  1893,  shortly  after  the  purchase 
of  the  Cane  River  Lumber  Company's  outfit 
by  Wasey  at  sheriff's  sale,  a  new  corporation 
was  organized,  called  the  Lake  Lumber  & 
Shingle  Company,  Limited.  It  became  the 
successor  of  the  old  company.  Its  incorpora- 
tors were  Moore,  the  plaintiff.  Drew,  the  de- 
fendant, George  Lock,  E.  P.  Wasey,  and  f. 
T.  Sandldge.  All  of  these  parties  were  named 
in  the  act  of  Incorporation  as  directors  of  the 
company.  The  capital  stock  of  the  corpora- 
tion was  fixed  in  the  charter  at  $00,000,  divid- 
ed into  shares  of  $100  each,  to  be  paid  for 
when  issued;  and  the  company  was  author- 
ized to  do  business  as  soon  as  $25,000  of  its 
stock  was  subscribed  and  paid  for.  Neither 
in  the  act  of  Incorporation,  nor  in  any  paper 
attached  thereto,  does  there  appear  a  list  of 
subscribers  to  the  stock,  with  the  number  of 
shares  taken,  by  eadi.  The  stock  book  of  the 
company,  however,  shows  certificates  of 
stock  Issued  to  plaintiff  for  199  shares;  to 
Kelsoe  &  Sandldge  for  88  shares;  to  Oeorge 
IXN^  a  business  partner  of  plaintiff,  for  1 
share;  to  B.  F.  Wasey  1  share;  and  to  defend- 
ant. Drew,  1  share.  Not  a  dollar  for  any  of 
this  stock  was  paid  into  the  treasury  of  the 
concern.  On  the  day  of  the  incorporation  the 
board  of  directors  named  in  the  act  of  incor- 
poration met,  and  organized  by  electing 
George  Lock  president,  J.  T.  Sandldge  vice 
president,  and  E.  P.  Wasey  secretary  and 
treasurer.  No  meeting  thereafter  of  either 
directors  or  stockholders  was  held,  until  May. 
1897,  four  years  later,  when  a  quorum  of  the 
directors  met;  and  the  secretary,  he  being  one 
of  the  three  directors  at  the  meeting,  Informed 
the  other  two  that  suits  against  the  company 
had  been  filed  by  Lock,  Moore  &  Co.  and  by 
H.  0.  Drew.  Nothtaig  was  done  at  the  meet- 
taig.  Shortly  after  the  Incorporation,  San- 
dldge, vice  president,  disposed  of  his  stock, 
as  did  Kelsoe,  and  the  transfers  were  made 
on  the  books  of  the  company.  No  other  vice 
president  was,  however,  chosen.  Beyond 
adopting  a  charter,  organizing  a  board  of  di- 
rectors, and  issuing  shares  of  stock  never  i)aid 
for,  the  company  did  nothing.  Wasey  exe- 
cuted in  its  favor  In  August,  1893,  following 
the  incorporation,  an  act  of  sale,  transfer,  and 
conveyance  of  the  milling  outfit  and  property 
which  he  had  acquired  on  June  3,  1893,  at 
sheriff's  sale  in  execution  against  the  Cane 
River  Lumber  Company.  The  consideration 
was  stated  to  be  $1,020  cash,  and  the  assump- 
tion of  the  12-months  bond  he  had  given,  with 
plaintiff,  defendant,  and  others  as  sureties. 
No  one  appeared  to  accept  this  sale  on  behalf 
of  the  company,  and  no  resolution  was  ever 
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adopted  b7  the  board  of  directors,  or  antbor- 
ity  given  by  the  stockholders,  for  this  pur- 
chase and  assnmptiOD.  No  eltort  whatever 
was  made  by  the  company  to  run  the  mill  or 
make  use  of  the  property  thus  conveyed  to  It 
The  mlU  lay  Idle,  in  charge  of  parties  vrho 
seem  to  have  been  employed  and  paid  by  Lock, 
Moore  &  Co.  Lock,  Moore  &  Co.  were  not 
subscribers  to  the  concern's  stock.  What 
they  had  to  do  with  the  mill,  or  what  Interest 
they  had  in  Its  affairs,  justifying  them  in  the 
expenditure  of  money  In  its  behalf,  does  not 
appear,  except  by  inference  that  they  rep- 
resented Moore,  the  plaintiff  herein.  Moore, 
as  seen,  was  the  principal  stockholder  of  the 
company,  and  he  was  owner  of  more  than 
one-third  of  the  shares  representing  the  cap- 
ital stock  of  Lock,  Moore  &  Co.,  Lhnited,  a 
large  lumber  manufacturing  concern  of  Cal- 
casieu parish.  Lock,  the  senior  member  of 
the  latter  company,  was  apparently  only  nom- 
inally connected  with  the  Lake  Lumber  & 
Shingle  Comiiany;  for  there  was  issued  to 
him  only  one  share  of  Its  stock,  of  the  par 
value  of  $100,— enough,  however,  to  make  him 
eligible  to  the  presidency  of  the  concern,  to 
whldi,  as  we  have  seen,  he  was  chosen.  This 
Lake  Lumber  &  Shingle  Company  seems  to 
have  been  a  mere  paper  corporation,  under 
the  guise  of  which  the  mill  property  was  real- 
ty held  by  Moore,  the  plaintiff,  or  by  Lock, 
Moore  &  Co.  for  him  or  for  themselves.  If 
this  be  80,  what  he  or  they  expended  for  Its 
keep,  and  which  was  afterwards  used  as  the 
means  for  effectuating  its  formal  transfer  to 
them,  was  his  own  debt,  or  theirs.  At  the 
time  the  plaintiff  paid  the  12-monthB  bond 
which  is  the  basis  of  this  action,  the  company 
was  the  apparent  owner  of  the  property  upon 
which  the  vendor's  privilege  retained  in  the 
bond  rested.  It  was  the  holder  of  record  of 
the  title,  and,  if  any  force  attaches  to  the  act 
of  conveyance  by  which  It  acquired  the  title. 
It  [the  company]  was  bound  for  the  debt 
which  the  bond  represented,  by  reason  of  its 
assumption  thereof.  Plaintiff  took  up  this 
bond  on  the  2d  of  April,  1S97.  He  thereby 
became  subrogated  to  the  rights  attaching  to 
the  same,  including  the  vendor's  privilege. 
He  could  at  once  have  proceeded  against  the 
property  on  which  the  privilege  rested,  to  en- 
force the  same.  He  did  not  do  so.  Instead, 
we  find  that  Lock,  Moore  &  Co.,  his  own  busi- 
ness firm,  filed  on  May  1,  1897,  a  suit  against 
the  Lake  Lumber  &  Shingle  Company  claiming 
a  Judgment  for  $3,609.08,  moneys  averred  to 
have  been  advanced  to  the  latter  company  for 
the  care  and  preservation  of  the  mill  property 
located  at  Chopin,  and  for  paying  taxes  there- 
on. No  privilege  on  the  property  for  these 
advances  was  claimed,  If  any  existed.  Only 
an  ordinary  Judgment  was  sought  No  de- 
fense was  interposed  by  defendant  company. 
Judgment  by  default  was  confirmed  in  favor 
of  the  plaintiffs  in  the  suit  Execution  fol- 
lowed, issued  to  the  sheriff  of  Natchitoches 
parish,  who  seized  the  mill  property  at  Cho- 
pin, duly  offered  the  same  at  public  sale^  and 


adjudicated  It  to  Lock,  Moor*  ft  Ox,  Limited, 
for  the  sum  of  $4,100. 

So  that  plaintiff's  business  flrm— «  company 
In  which  he  Is  interested  to  the  extent  of  more 
than  one-third  of  its  capital  stock— became 
the  purchaser,  and  is  now  the  owner,  of  the 
property  upon  .which  the  vendor's  privilege 
securing  the  12-months  bond  had  rested.  Not> 
withstanding  the  ordinary  Judgment  under 
which  this  sale  was  effected,  no  steps  were 
taken  by  the  plaintiS,  who  had  taken  up  the 
bond,  to  claim  for  It  or  for  himself  priority 
of  payment  out  of  the  proceeds  of  the  sale  of 
the  property.  And  now,  aft«:  he  and  his 
business  associates  have  thus  acquired  and 
hold  In  ownership  the  property  representing 
the  12-months  bond,  he  sues  defendant  to  re- 
cover one-half  of  the  bond  Itself.  He  has  the 
property,  as  well  as  the  proceeds  of  Its  sale 
at  the  suit  of  his  firm  against  the  lumber  and 
shingle  company,  of  which  he  was  the  real 
head  and  front,  and  now  seeks  a  Judgment 
against  defendant  for  half  of  the  amount  paid 
on  the  bond.  Under  the  facts  and  circum- 
stances of  the  case,  equity  and  good  con- 
science alike  are  against  his  pretensions  In 
this  regard.  And  In  law  he  must  be  held  re- 
sponsible both  for  failure  to  take  timely  ac- 
tion, after  he  had  paid  the  bond,  to  protect  it 
by  means  of  the  property,  the  purchase  price 
of  which,  with  the  vendor's  privilege,  it  re- 
presented, and  for  the  situation  now  existing, 
preventing  recourse  against  the  property  ta 
recoup  those  who  have  paid  It  or  might  now 
be  held  liable  on  Its  account  Bev.  Civ.  Code^ 
arts.  2161,  2162,  3061;  Howe  T.  Frazer,  2  Rob. 
(La.)  424;  Ledoux  v.  Rucker,  5  La.  Ann.  500; 
Wllkins  V.  Bobo,  13  La.  Ann.  430;  Code  Praa 
art  719;  Scott  v.  Featherston,  6  La.  Ann.  318; 
Hen.  Dig.  p.  1540. 

The  transcript  contains  much  that  to  Imma- 
terial to  the  true  issue  upon  which  the  case 
turns,  regarded  from  the  court's  point  of 
view,  and  so  we  have  omitted  mention  of  the 
same  herein. 

It  Is  therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  be,  and  la  hereby, 
affirmed. 

On  Application  for  Rehearing. 

(March  20,  1889.) 

BRBAUX.  J.  Plaintiff  nrges.  that  tha 
Judgment  Is  erroneous,  because  based  upon 
the  supposed  facta  that  the  12-months  bond 
was  paid  by  him  on  April  2,  1897,  and  that 
the  property  of  the  Cane  River  Liunber  Com- 
pany, upon  which  the  vendor's  privilege  rest- 
ed to  secure  the  bond,  was  sold  under  the 
Judgment  of  Lock,  Moore  &  Co.,  Limited, 
after  the  bond  had  been  paid.  (Contending 
that  he  (plaintiff)  did  not  pay  the  bond,  and 
did  not  get  possession  of  it  until  after  the 
sale  of  the  property  under  the  Lock,  Moore 
&  Co.  Judgment  bis  position  Is  that  no  trans- 
fer and  assignment  and  no  subrogation  of 
rights  under  the  bond,  or  in  and  to  it  In  favor 
of  himself,  took  place  until  after  execution 


Digitized  by 


Google 


Ul.) 


8FENGEB  t.  WELCH. 


405 


of  the  Lock,  Moore  ft  Go.  Judgment,  and 
hence  be  was  in  no  position  to  assert  superior 
claims  on  the  property  as  subrogee  of  the 
bond  at  the  time  the  Inmber  company  sold  It 
under  Its  judgment  This  is  utterly  untena- 
ble. On  April  2,  1807,  plaintiff  paid  on  the 
bond  $2,286.20  in  cash,  and  on  that  day  gave 
his  two  Individual  notes-one  for  $1,531.67, 
due  July  3,  1887,  the  other  for  $1,552.23,  due 
September  8,  1807— for  the  remainder.  This 
was  a  "taking  up"  of  the  bond  by  him,  and 
while,  as  between  himself  and  tlie  holder  of 
the  bond,  noTstion  may  not  have  taken  place, 
and  the  holder  may  have  retained  possession 
of  the  bond  until  the  last  note  was  paid,  it  is 
none  the  less  clear  and  certain  that  when  he 
paid  the  $2,286.20  In  cash  he  became  in  law 
the  subrogee  of  the  bond  to  that  extent,  and 
when,  in  July,  be  paid  the  first  of  the  two 
notes,  for  $1,531.67,  he  became  its  subrogee 
to  the  further  extent  of  that  sum.  So  that 
when,  on  August  28,  1897,  the  Cane  Blver 
Lumber  Company's  property  was  sold,  and 
bought  by  Lock,  Moore  &  Co.  for  $4,100  (be- 
ing two-thirds  of  Its  appraised  valae),  plain- 
tiff, who  was  the  Moore  of  that  firm,  stood 
as  the  subrogee  of  the  12-montlui  bond,  with 
its  Tender's  privilege,  for  the  sum  of  $3,817.87 
already  paid  by  him  in  cash  on  the  bond  to 
Its  holder.  Not  only  that,  but  his  Indlvidoal 
note  for  the  remainder  of  the  bond  was  out, 
and  the  note  was,  at  the  date  of  the  sale, 
within  six  days  of  Its  maturity.  The  man 
having  an  interest  to  take  up  the  bond,  and 
who  had  done  so  to  the  extent  mentioned, 
had  certainly  a  full  standing  In  law  to  claim 
the  benefit  of  the  vendor's  privilege  at  the 
time  the  property  was  sold,  for  the  full 
amount  he  had  paid  on  the  bond,  and  we 
think,  also,  for  the  amount  he  was  responsible 
for  on  his  remaining  ontstanding  individual 
note.  Tet  he  took  no  steps  whatever  to  as- 
sert his  superior  claim  for  priority  of  payment 
ont  of  the  proceeds  of  the  property  over  the 
ordinary  Judgment  of  his  business  firm. 

Again,  plaintiff  urges  error  In  the  Judgment, 
to  his  prejudice,  because  the  court.  In  its 
opinion.  Inadvertently  referred  to  him  as  the 
"present"  owner  of  the  Cane  River  Lumber 
Company's  property.  What  was  meant  in 
that  luirt  of  onr  opinion  was  that  plaintiff's 
firm  had  bongbt,  and  became  the  owners  of, 
tlie  property.  After  purchasing  and  holding 
it  for  over  12  months,  they  sold  it  to  another. 
So  that  at  this  time  they  do  not  hold  it 
Bpt  the  fact  that  after  holding  it  a  year  or 
more,  they  sold  It,  in  no  manner  alters  the 
altnatlon  to  the  benefit  of  plaintiff.  It  re- 
mains that  his  business  firm  bought  the  prop- 
erty at  the  sale  under  theh:  ordinary  Judg- 
ment, and  retained  the  proceeds  of  the  sale; 
plaintiff,  then  subrogated  to  the  bond  for 
$3,817.87,  all  the  while  standing  by  in  silence, 
and  permitting  this  to  be  done.  And  after- 
wards, when  Lock,  Moore  &  Co.,  Limited, 
sold  the  same  property  to  Gooley, .  they  re- 
ceived for  their  own  account  Its  proceeds, 
$4,500.    Rehearing  refused. 


(a  Liu  Amu  TH) 
SPENCER  et  aL  v.  WELCH  et  aL    (No. 

12,996.) 

(Supreme  Court  of  Louisiana.    March  20, 

1890.) 

Fbdsiul  asd  Stats  Codbts— OoKtuoT  or  Jubib- 

DICTION. 

A.  sells  certain  landed  property  to  B.,  and 
takes  B.'g  promissory  notes  for  part  of  the 
purchase  pnce,  secured  by  speciaJ  mortgage, 
containing  the  nonalienation  clause,  on  the 
property  sold.  B.,  without  paying  the  notes, 
sells  the  property  to  C,  a  corporation.  Sub- 
sequently 0.,  with  Its  property  and  effects, 
passes  into  the  hands  of  a  receiver  appointed 
by  the  United  States  circuit  court  A  purchas- 
er of  the  notes  from  A.,  suing  in  a  state  court 
on  the  notes,  praying  judgment  against  the 
maker,  with  recognition  of  mortgage  rights,  it 
met  by  an  exception  that  the  property  upon 
which  the  mortgage  securing  the  notes  rests  if' 
in  the  custody  of  a  federal  court  and  there- 
fore the  state  court  Is  without  jurisdiction  to 
proceed  with  the  suit.  Judgment  sustaininf: 
this  exception  held  to  be  error.  A  snit  to  re- 
cover judgment  establishing  plaintiffs'  claim 
against  the  maker  of  the  notes,  and  recogniz- 
ing their  mortgage  rights,  brings  about  no  con- 
flict of  interest  so  far  as  the  receiver  is  con- 
cerned, and  no  conflict  of  jurisdiction  so  far 
as  the  federal  court  is  concerned.  When  it 
comes  to  selling  the  property  under  the  mort- 
gage and  ladgment  another  question  arises 
not  here  presented. 
(Syllabus  by  the  Court) 

Appeal  from  judicial  district  court,  parish  of 
St  Martin;  F61lx  Voorhles,  Judge. 

Action  by  Charles  A.  Spencer  and  others 
against  F.  M.  Welch  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

Williams  ft  Sugar,  for  appellants.  Robert 
Martin,  curator  ad  hoc,  for  appellees. 

The  following  opinion,  prepared  In  greater 
part  by  MILLER,  J.,  prior  to  his  decease,  and 
acted  on  and  adopted  by  the  court  afterwards, 
was  completed  and  handed  down  by  BLANCH- 
ARD,  J.: 

The  plaintiffs  appeal  from  a  Judgment  dis- 
missing their  suit  on  certain  promissory  notes 
executed  by  defendants  and  secured  by  mort- 
gage. After  the  execution  of  the  mortgage, 
the  defendants  appear  to  have  sold  the  prop- 
erty. There  is  in  the  record  the  admission  that 
when  the  suit  was  brought  the  mortgaged 
property  was  in  the  possession  of  the  receiver 
of  the  Teche  Railroad  &  Sugar  Company,  Lim- 
ited, appointed  by  the  United  States  circuit 
court,  and  held  by  such  receiver  as  part  of 
the  assets  of  the  said  company.  The  defend- 
ants, through  the  curator  ad  hoc  appointed  to 
represent  them,  on  the  ground  that  the  prop- 
erty was  in  the  hands  of  the  receiver,  exceptec 
to  the  Jurisdiction  of  the  lower  court,  and  the 
exception  was  sustained.  Hence  this  appeal. 
Defendants  are  in  no  way  connecte:'  with  the 
railroad  and  sugar  company,  nor  is  the  receiv- 
er a  partr  to  this  suit  No  conflict  of  either 
Interest  or  Jurisdiction  arises.  The  plaintiffs 
are  prosecuting  their  suit  agahist  the  makers 
of  the  notes,  and  asldng  recognition  of  their 
mortgage  rights  arising  under  an  act  of  mort- 
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gage  containing  the  pact  de  non  allenando. 
The  proceeding  by  which  the  tailroad  and 
sugar  company  and  Its  property  ■werB  placed 
In  the  hands  of  the  receiver  conid  not  affect 
plaintiffs'  rights  against  their  debtors,  nor  the 
mortgage  they  granted,  except  only  the  ob- 
stacle to  the  seizure  of  the  property  arising 
from  its  possession  by  the  recelyer,  an  officer 
of  the  United  States  circuit  court,  whose  pos- 
session the  sheriff  could  not  disturb.  The  case 
here  does  not  present  the  question  of  any  dis- 
turbance of  the  receiver's  possession.  In  so 
tar  as  the  petition  seeks  a  Judgment  on  the 
notes,  with  recognition  of  the  mortgage,  we 
can  conceive  of  no  reason  to  question  the  Ju- 
risdiction of  the  lower  court.  With  such  a 
judgment  liquidating  plaintiffs'  debt  and  rec- 
ognizing their  mortgage,  it  will  be  for  them 
to  make  the  proper  application  to  the  United 
States  circuit  court  for  leave  to  subject  tlie 
property  to  the  paramount  mortgage  resting  on 
it  when  the  railroad  and  sugar  company  ac- 
quired It  and  when  the  receiver  was  appointed. 
High,  Bee  pp.  221-234.  It  is  therefore  order- 
ed, adjudged,  and  decreed  that  the  Judgment  of 
the  lower  court  be  avoided  and  reversed,  the 
exception  be  overruled,  the  cause  remanded 
and  reinstated  for  trial,  and  that 'defendants 
pay  costs  of  both  courts. 


(El  La.  Ann.  8X7) 

SIMONS  V,  LEWIS.     (No.  12,886.) 
(Supreme  Court  of  Lonisiana.    June  13,  1888.) 
Si.iLin}XB  —  Ktidbncb  —  JUuoa  —  Mitioation  or 

1.  In  suits  for  damages  for  slander,  the  de- 
fendant is  entitled  to  the  modification  the 
words  receive  from  the  accompanying  state- 
ments showing  the  meaning  intended  and  un- 
derstood by  those  to  whom  the  words  were 
addressed.     Newell,  Defam.  ^.  292  et  aeq. 

2.  On  the  issue  of  malice,  m  such  cases,  as 
well  as  to  mitigate  damages,  testimony  is  ad- 
missible to  show  the  occasion,  the  sense  of 
wrong,  and  other  circumstances  attending  and 
prompting  the  expressions  alleged  to  be  slan- 
derous. Newell,  Defam.  p.  282  et  seq.;  Gil- 
bert V.  Palm»,  8  La.  Ann.  180;  Artieta  v. 
Artieta,  15  La.  Ann.  48. 

3.  Under  the  defense  of  justification  in  an 
action  for  slander,  the  defendant  is  entitled  to 
the  mitigation  of  the  damages  arising  from  the 
fair  interpretation  of  all  he  said,  and  the  cir- 
cumstances under  which  he  used  the  words 
for  which  he  is  sought  to  be  held.  Newell, 
Defam.  p.  292  et  seq.;  2  Greenl.  £v.  {  425. 

On  Rehearing. 
Utterances  against  a  person,  while  in  a 
state  of  great  excitement,  by  one  who  thinks 
that  he  has  been  wronged  by  that  person,  are 
not,  in  law,  justifiable;  but  the  ctrcumstanees 
under  which  they  were  made  may  be  consid- 
ered in  fixing  damages. 
(Syllabus  by  the  ConrtJ 

Appeal  from  Judicial  district  court,  parish  of 
Lincoln;  J.  D.  Barksdale,  Judge. 

Action  by  Dan  Simons  against  W.  A.  3. 
Lewis.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Price  &  Barksdale  and  Graham  &  Fearce, 
for  appellant.  W.  A.  Van  Hook  and  J.  B. 
Holstead,  for  appellee. 


MILLER,  J.  The  defendant  appeals  from 
a  Judgment  condemning  him  to  ]}ay  plaintiff 
$500  damages  for  slanderous  words  charged 
In  the  petition  to  have  been  applied  by  defend* 
ant  to  plaintiff.  The  plaintiff,  anawerlng  the 
appeal,  prays  that  the  damages  be  Increased. 
The  words  used  by  defendant  alleged  In  the 
petition,  are  that  plaintiff  was  a  thief,  rascal, 
had  stolen  from  defendant,  and  ought  to  be 
In  the  penitentiary;  and  the  repetition  of  these 
and  similar  expressions  is  charged.  The  peti- 
tion alleges  malice,  humiliation  of  plaintiff 
and  his  family,  injury  to  his  reputation,  and 
the  other  usual  allegations  in  gaits  of  this 
character.  Judgment  is  sought  against  defend- 
ant for  13,260.  The  defendant  first  excepted 
that  the  petition  discloses  no  cause  of  action, 
on  the  grounds  that  the  words  are  not  action- 
able; that  plaintiff  failed  to  allege  good  char- 
acter, or  that  be  had  any  business  or  profes- 
sion, and  hence  the  petition  does  not  show  bow 
plaintiff  was  Injured  by  the  words,  the  basis 
of  his  action.  The  exceptions  being  overruled, 
the  answer,  with  the  general  issue,  denied  that 
the  defendant  had  said  that  plaintiff  stcde; 
admitted  the  words  that  he  had  said  were  that 
plaintiff  as  good  as  stole  defendant's  goods, 
but  averred  these  words  were  used  hi  refer- 
ence to  business  transactions  of  defendant  and 
plaintiff,—],  e.  that  defendant  had  furnished 
plaintiff  with  supplies  to  make  his  crop  in 
1896;  that  plaintiff  had  made  way  with  his 
crop,  trying  to  place  it  beyond  defendant's 
reach,  and  "beat"  defendant  out  of  the  money 
due  him  for  the  supplies;  and  that  plaintiff 
had  tried  to  buy  from  defendant  a  wagon  In 
the  same  way,  but  had  been  refused  credit. 
The  answer  averred  that  all  the  words,  the 
basis  of  this  suit,  w^e  accompanied  with  the 
statements  of  the  conduct  of  plaintiff  In  part- 
ing with  his  crop  without  paying  for  the  sup- 
plies, and  of  his  attempt  to  buy  the  wagon, 
and  that  the  words  were  understood  by  those 
to  whom  they  were  addressed  as  referring  to 
this  conduct  of  plaintiff,  and  to  the  then  pend- 
ing lawsuit  of  plaintiff's  wife  to  establish  her 
rights  to  his  property  to  the  prejudice  of  de- 
fendant as  the  husband's  creditor.  The  an- 
swer insists  that  the  words  used.  In  tb«  con- 
nection stated,  and  so  understood,  were  not- 
actionable.  The  answer  goes  on  to  admit  that 
defendant  had  said  plaintiff  was  a  thief,  a 
rascal,  and  ought  to  be  In  the  penltentlaiy, 
bnt,  averring  the  truth  of  these  words,  alleges 
various  acts  oi  the  plaintiff  as  snpiwrtlng  the 
defendant's  charges. 

In  our  view,  the  exception  that  the  words  at- 
tributed to  defendant,  imputing  no  crime,  are 
not  actionable,  unless  actual  damages  are  prov- 
ed,  was  properly  overruled.  The  subject  came 
under  discussion  in  an  early  case,  the  decision 
In  which  was  that  If  the  words  Imputed  moral 
turpitude,  though  no  crime,  they  furnished  a 
cause  of  action,  and  authorized  damages  wlQi- 
out  proof.  Our  Jurisprudence  since  has  been 
in  accordance  with  the  view  then  expressed. 
Miller  V.  Holstein,  IS  La.  389;  Feray  v.  Foote. 
12  La.  Ann.  894. 
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On  the  other  points  raised  by  the  exception, 
we  think  the  allegations  that  the  plaintiff  has 
been  Injured  in  his  reputation,  and  that  he 
and  his  family  have  been  subjected  to  humilia- 
tion and  mortification,  and  have  thereby  sus- 
tained damages,  mast  be  deemed  sufficient, 
without  the  express  averment  that  plaintiff 
enjoyed  a  good  character,  and  without  any 
further  statement  of  the  method  of  his  injury. 
Words  spoken  of  another,  alleged  to  be  slan- 
derous, to  his  Injury,  are  to  be  construed  In 
connection  with  all  that  was  said,  and  with 
due  regard  to  the  occasion  and  circumstances 
prompting  the  utterance.  It  is  shown  that.  In 
using  the  expressions  in  reference  to  plaintiff, 
the  defendant  stated  the  conduct  of  the  i^aln- 
tlff  In  disposing  of  his  crop  without  paying  for 
the  supplies,  and  made  reference  to  the  litiga- 
tion of  plaintiff's  wife  to  establish  her  right 
on  his  property  to  defendant's  prejudice. 
There  Is,  we  believe,  no  dispute  that  defendant 
did  furnish  the  supplies,  or  that  plaintiff,  with- 
out paying  for  defendant's  supplies,  disposed 
of  the  crop;  nor  any  dispute  as  to  the  wife's 
suit  We  are  satisfied  that  those  to  whom  the 
defendant  used  the  expressions  understood  the 
expressions  as  Intended  only  to  convey  defend- 
ant's appreciation  of  plaintiff's  conduct  in  re- 
spect to  his  crop  and  the  suit  of  bis  wife.  The 
words  alleged  to  have  caused  damage  to  plain- 
tiff, must,  we  think,  be  deemed  modified  by 
that  meaning  plainly  intended  and  understood 
by  those  to  whom  the  words  are  addressed. 
In  this  view,  the  injury  to  plaintiff  Is  not  to 
be  measured  by  the  literal  force  of  the  words, 
but  by  the  meaning  intended  to  be  conveyed. 
The  law,  too,  in  connection  with  the  element 
of  malice,  makes  allowance  for  the  Irritation 
arising  from  the  sense  of  wrong  under  which 
the  words  are  uttered.  The  qualification  the 
slanderous  words  thus  receive,  and  which 
tends  to  exclude  or  mitigate  damages.  Is  recog- 
nized in  the  text-books  and  hi  our  decisions. 
Newell,  Defam.  pp.  292,  305,  et  seq.;  GUbert 
V.  Palmer,  8  La.  Ann.  130;  Artieta  v.  ArUeta, 
15  La.  Ann.  48.  Our  decision  must,  however, 
in  the  main,  be  controlled  by  a  feature  apart 
from  the  qualification  to  which  the  defendant 
is  entltied  and  is  allowed. 

The  defendant,  after  the  admission  and  ex- 
planation of  some  of  the  expressions  attrib- 
uted to  him,  pleaded  the  truth  of  the  terma, 
"thief,"  "rascal,"  and  that  be  "ought  to  be 
in  the  penitentiary,"  applied  to  the  plaintiff; 
and.  In  support  of  the  Justification  thus  plead- 
ed, the  answer  alleged  various  aets  of  plain- 
tiff, entirely  disconnected  with  his  conduct, 
that  prompted  the  expressions,  the  basis  of 
this  suit.  While  Justification  is  not  confined 
to  the  particular  acts  that  led  to  the  expres- 
sions alleged  to  be  Slanderons,  it  is  none  the 
less  true  that,  if  the  Justification  Is  not  sus- 
tained by  proof,  there  must  be  a  Judgment 
for  damages.  Such  Judgment  is  the  neces- 
sary consequence  of  the  failure  of  the  de- 
fense. The  English  rule  is  that  Justification 
must  be  snppcrted  by  the  same  testimony 
requisite  to  sustain  a  conviction  for  the  crime 


Imputed  by  the  slanderous  words,  because, 
under  their  system,  the  Justification,  sus- 
tained by  proof,  serves  as  an  Indictment  for 
the  crime.  Our  rule  exacts  only  the  testimony 
requisite  to  discharge  the  burden  of  proof 
in  civil  cases.  Newell,  Defam.  p.  795,  {  43. 
We  have  examined  the  proof  submitted  In 
support  of  this  plea  of  Justification.  The  de- 
fense refers  to  conduct  of  the  plaintiff  in  the 
past,  and  in  argument  it  is  contended  that  the 
acts  relied  on  to  Justify  defendant  belonged 
to  the  past,  and  have  been  revived  by  him 
to  sustain  charges  directed  against  the  de- 
fendant's condnct  of  the  present  Slander, 
however,  is  supposed  to  affect  a  man's  repu- 
tation; and  that  Is  based  on  his  past  as  well 
as  present  conduct  Then,  too,  special  acts 
may  be  proved  to  sustain  the  general  charge; 
and  this  case  discloses  no  such  lapse  of  time' 
as  would  exclude  the  defense.  If  there  is  such 
limitation  of  time.  But  the  proof,  in  our  opin- 
ion, does  not  support  the  defendant's  chargres. 
One  of  these  charges  (that  plaintiff  in  1892 
took  possession  of  and  sold  the  cow  of  a 
neighbor,  not  accounting  to  him  for  the  pro- 
ceeds) Is  met  by  testimony  to  the  effect  that 
the  sale  was  authorized  by  the  son  of  the 
neighbor,  communicated  to  defendant  under 
which  he  acted.  With  respect  to  another  cow 
alleged  to  have  been  stolen  by  plaintiff,  while 
there  is  testimony  tending  to  sustain  the 
charge,  there  Is  testimony  directly  to  the  con- 
trary. So,  with  reference  to  the  allegation  of 
defendant  that  plaintiff  appropriated  the  fence 
rails  of  another,  the  testimony  produced  by 
defendant  Is  not  to  our  minds,  satisfactory, 
while  there  Is  positive  negative  testimony. 
Testimony  of  other  acts  relied  on  by  defend- 
ant to  sustain  his  defense  were  excluded,  be- 
cause not  pleaded.  We  think  tliat  in  the  Jus- 
tification of  the  general  charge  of  crime  by 
proof  of  particular  acts.  It  is  requisite  that 
plaintiff  should  have  notice,  by  suitable  alle- 
gations, that  such  acts  would  be  relied  upon 
by  defendant  Id.  p.  660.  Other  acts  of 
plaintiff,  the  subject  of  testimony,  we  under- 
stand are  not  pressed  here.  Without  going 
into  details  of  the  testimony  offered  to  sup- 
port the  Justification,  we  deem  it  sufficient  to 
state  our  conclusion,  after  a  careful  consid- 
eration, that  the  testimony  falls  to  establish 
the  charges.  Of  this  conclusion  was  the  dis- 
trict Judge,  before  whom,  without  a  jury, 
the  case  was  tried. 

While  the  defense  of  Justification  falls,  we 
do  not  understand  that  the  unsuccessful  de- 
fense affects  the  measure  of  damages.  The 
cause  of  action  Is  not  the  defendant's  plead- 
ings, but  the  words  uttered  by  him,  the  basia 
of  the  petition.  Nor  is  the  defendant  pre- 
cluded by  the  plea  of  Justification  from  urging 
in  mitigation  of  damages  the  circumstances 
and  occasion  that  led  to  the  utterance  of  the 
words.  2  Oreenl.  Ev.  {  426.  We  thus  have  the 
case  presented  of  damages  claimed  for  words 
literally  imputing  crime  to  the  plaintiff,  but 
intended  and  understood  as  referring  to  de- 
fendant's conduct,  not  criminal.  '  We  have. 
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too,  on  the  Issue  of  malice,  tbe  testimony  of 
the  Irritation  and  resentment  under  which 
the  words  were  uttered.  Tbe  law  does  not 
exact  that  there  should  be  the  exact  basis  for 
the  angry  feeling  that  prompts  the  utterance, 
but  will,  according  to  circumstances,  refer  the 
utterance  to  the  resentment  of  tbe  moment. 
Instead  of  deliberate  malice.  Tbe  Judgment 
in  this  case  is  for  $500;  not  resting,  in  our 
appreciation  of  this  testimony,  on  any  proof 
of  actual  damage.  While  the  law  and  pub- 
lic policy  require  that  slander  shall  be  re- 
pressed, and  for  that  purpose  allows  dam- 
ages, on  the  theory  of  damage  to  the  party 
the  subject  of  the  slanderous  expressions,  we 
do  not  think,  under  the  circumstances  of  this 
case,  that  damages  far  beyond  any  conceiv- 
able Injury  should  be  given.  In  our  view, 
tbe  judgment  should  be  reduced  to  $300.  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  of  tbe  lower  court  be 
amended  so  as  to  allow  the  plaintiff  $300, 
instead  of  $500  damages,  and,  as  thus  reduced 
and  amended,  the  judgment  of  the  lower 
court  be  affirmed;  the  costs  of  appeal  to  be 
b»me  by  plaintiff  and  appellee. 

On  Behearing. 
(Feb.  0, 1899.) 

BBEAUX,  J.  Defendant  and  appellant 
avers  that  this  court  erred  in  allowing  dama- 
ges to  plaintiff  in  the  sum  of  $500.  The  judg- 
ment rendered  was  annulled,  and  a  rehear- 
ing granted,  in  order  that  the  court  might 
correct  the  decree,  and  render  a  decree  in 
accordance  with  the  views  expressed  In  tbe 
opinion.  It  is  so  manifest  that  the  amount 
heretofore  allowed  is  not  the  amount  Intended 
by  tbe  organ  of  the  court,  and  by  the  court, 
that  it  only  remains  for  us  to  make  a  change 
by  reducing  the  amount  from  $500  to  $100, 
to  make  it  conform  with  our  view,  tliat  nomi- 
nal damages  only  should  be  allowed. 

We  have  reconsidered  the  issues  presented 
in  this  case  after  a  second  hearing,  and  we 
a  second  time  arrive  at  the  conclusion  that 
defendant's  charges  against  the  plaintiff,  in  a 
moment  of  anger,  because  of  plaintiff's  fail- 
ure to  settle  with  him  as  he  should  have  set- 
tled, are  not,  as  far  as  the  testimony  shows, 
warranted  by  the  facts.  The  district  judge, 
after  having  reviewed  the  facts,  said  in  his 
opinion:  "In  fact,  after  reading  over  this 
evidence  carefully,  I  conclude  that  Simons' 
conduct.  In  regard  to  some  of  these  transac- 
tions. Is  not  above  suspicion.  There  la  not 
a  prexmnderance  of  evidence  that  would  jus- 
tify me  In  saying  that  Simons  is  proven  to 
be  a  thief,  and  ought  to  be  in  the  peniten- 
tiary. Plaintiff  has  failed  to  prove  by  a  pre- 
ponderance of  evidence  the  facts  relied  on  as 
a  justification,  and  it  follows  that  plaintiff  is 
entitled  to  damages.  How  much?  No  spe- 
cial or  actual  damage  is  proven.  I  believe 
defendant  uttered  these  words  in  a  moment 
of  loasperation,  and  under  circumstances  cal- 
culated to  exasperate  him.    As  stated  once 


before,  be  deservedly  stands  Ugh,  and  I  do 
not  believe  be  would  deliberately  wrong  any 
man.  I  am  satisfied  that  nominal  damages 
would  be  sufficient  to  meet  the  demands  of 
justice  in  this  case,"— citing  a  number  of  au- 
thorities in  support  of  this  view.  We  agree 
with  the  learned  judge  of  the  district  court 
In  our  judgment,  defendant  was  unnecessa- 
rily hasty  In  bis  denunciation  of  one  who  had 
been  his  debtor  for  many  years,  even  on  the 
assumption  that  he  was  sorely  disappointed 
because  of  some  dilatoriness  as  a  debtor,  or 
intenlional  default  in  his  promise  to  pay. 
There  are,  however,  mitigating  circumstan- 
ces, which  were  weighed  by  us  heretofore. 
and  to  which  it  Is  our  intention  to  give  et- 
fect  For  reasons  assigned,  it  is  ordered,  ad- 
judged, and  decreed  that  the  decreie  hereto- 
fore rendered  Is  annulled  and  avoided.  The 
law  and  the  evidence  being  with  plaintiff,  it 
Is  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  district  court  is  affirmed,  at 
appellant's  costa. 

(a  La.  Ann.  833) 

STATE  ex  rel.  JACKSON  et  al.  v.  NEWMAN 
et  al.    (No.  13,040.) 

(Supreme  Court  of  Louisiana.     March  20, 
1889.) 

COBFOKATIONS  —  SUCCBSSOBS  —  IjfFLiaS  FoirSBS  — 
RlOBT  TO  HOU)  AUB  VOTB  SlOOK  IH 

Anothbb  Cobporatiok. 

1.  The  New  Orleans  Gaslight  Company  can 
exercise  only  such  powers  as  were  conferred 
by  legislative  grant  upon  the  Crescent  City 
Gaslight  Company,  of  which  it  is  the  successor, 
either  by  express  terms  or  by  necessary  impli- 
cation. 

2.  Implied  powers  in  corporations  are  pr'e- 
sumed  to  exist  only  to  the  extent  that  may  tte 
necessary  to  enable  such  bodies  to  carry  out 
the  express  powers  granted  and  to  accomplish 
the  purpose  of  their  creation. 

3.  An  incidental  power  may  be  defined  to  be 
one  that  is  directly  and  immediately  appropri- 
ate to  the  execution  of  the  specific  power  grant- 
ed, and  not  one  that  has  merely  some  slight 
or  remote  relation  to  it. 

4.  While,  under  some  circumstances,  one  cor- 
poration may  not  nnlawfully  acquire  holdings 
of  stock  in  another  corporation,  such  hold- 
ings do  not  partake  of  the  fullness  of  perfect 
ownership.  They  rather  come  under  the  head 
of  what  Bev.  Civ.  Code,  art  492,  describes  as 
"imperfect  ownership." 

5.  Thus,  when,  under  circamstances  tolerat- 
ing it,  a  corporation,  not  possessing  the  ex- 
press or  necessarily  implied  power  to  do  so,  ac- 
quires stoclc  In  another  corporation,  it  may  col- 
lect dividends  on  and  sell  or  dispose  of  such 
stock,  and  yet  not  have  the  power  to  vote  it  at 
elections  for  officials  to  govern  and  manage  the 
affairs  of  the  other  corporation. 

6.  For  one  corporation  to  take  possession  and 
manage  the  affairs  of  another  corporation  is. 
In  effect,  equivalent  to  engaging  in  a  business 
other  than  that  authorized  by  its  charter;  and 
this  is  in  contravention  of  the  public  policy  of 
the  state,  as  established  In  its  fundamental 
law,  and  void. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  at 
Orleans;   Frank  A.  Monroe,  Judge. 

Quo  warranto  by  the  state,  on  the  relation 
of  Janiea  Jackson  and  others,  against  Isidore 
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Newman,  Sr.,  and  others.    From  a  Judgment 
for  defendants,  plaintiffs  appeal.      Affirmed. 

Buck,  Walahe  &  Bade,  Frank  N.  Bntler,  and 
Frank  N.  Bntler,  Jr.,  for  appellants.  E.  How- 
ard McCaleb  and  Fenner,  Henderson  &  Fen- 
ner,  for  appellees. 

BLANCHARD,  J.  An  election  for  directors 
of  the  Jefferson  City  Gaslight  Company  was 
held  November  7,  1888.  The  board  of  di- 
rectors of  that  corporation  is  composed  of  five 
persons,  elected  annually  by  the  stockholders. 
The  election  is  by  t>allot,  and  Is  conducted  or 
presided  over  by  three  inspectors  or  commis- 
sioners of  election,  chosen  for  the  purpose. 
There  were  two  tickets  in  the  field  for  di- 
rectors,—one  headed  by  James  Jackson;  the 
other  by  Isidore  Newman,  Sr.  The  Newman 
ticket  was  returned  elected  by  the  Inspectors. 
Whereupon  James  Jackson  and  those  running 
on  the  ticket  with  him  instituted  this  proceed- 
ing by  quo  warranto  to  inquire  into  said 
election,  and  to  contest  the  authority  by 
which  Newman  and  his  associates,  returned 
elected,  claim  the  office  of  directors  aforesaid. 

Jefferson  City  was  once  an  Independent 
municipality.  Later  it  became  merged  into 
the  city  of  New  Orleans,  and  now  forms  part 
of  the  latter  city.  When  It  was  an  independ- 
ent municipality,  the  Jefferson  City  Gaslight 
Company  was  organized,  first  by  notarial 
cliarter,  and  afterwards  by  legislative  enact- 
ment, confirming  the  grants  made  to  the  com- 
pany by  the  mayor  and  council  of  Jefferson 
City.  The  time  of  the  expiration  of  this 
charter  Is  a  subject  of  contention,— relators 
claiming  It  expires  March  9,  1889;  respond- 
ents, that  it  expires  April  15,  1900.  But  this 
is  not  a  direct  issue  In  the  present  contro- 
versy, and  it  is,  therefore,  not  necessary  to 
pass  upon  it  The  New  Orleans  Gaslight 
Company  and  another  corporation,  known  as 
the  Crescent  City  Gaslight  Company,  were  or^ 
ganlzed  under  legislative  charters.  The  for- 
mer was  granted  the  exclusive  privilege  of 
making  and  vending  gas  in  the  city  of  New 
Orleans,  from  the  date  of  its  incorporation  in 
1885,  untU  April  1,  1876,  and  the  latter  was 
granted  the  same  privilege  for  60  years  from 
the  date  of  expiration  of  the  charter  of  the 
first-named  company.  In  1870,  when  the  leg- 
islative charter  of  the  Crescent  City  Gaslight 
Company  was  granted,  the  dty  of  Jefferson 
City  bad  not  yet  become  a  part  of  the  mtinlcl- 
pality  of  New  Orleans.  When,  later,  it  and 
other  suburban  towns  were  merged  into  the 
city  of  New  Orleans,  an  act  was  passed  by 
the  general  assembly  of  the  state,  amending 
the  charter  of  the  Crescent  City  Company,  by 
which  it  was  declared  that  the  "dty  of  New 
Orleans,"  as  used  In  the  original  charter, 
should  be  deemed  "to  include  all  parts  of  the 
present  city  of  New  Orleans,  and  any  addi- 
tions which  may  at  any  time  be  made  there- 
to," but  that  it  was  not  the  Intention  of  the 
act  to  conflict  with  the  existing  charter  of  the 
Jefferson  City  Gaslight  Company.  In  other 
words,  while  the  franchise  privilege  of  the 


Crescent  City  Gaslight  Company  was  eztmd- 
ed  to  cover  that  portion  of  the  city  of  New 
Orleans  formerly  known  as  Jefferson  City, 
such  privilege  was  not  to  attach  until  the 
charter  rights  of  the  Jefferson  City  Gaslight 
Company  had  expired,  or  some  action  was 
otherwise  taken  In  respect  thereto  by  the 
two  corporations,  satisfactory  to  both,  fulfill- 
ing the  injunction  of  the  law  to  avoid  a  con- 
flict with  the  rights  dalmed  by  the  Jefferson 
City  Gaslight  Company  under  Its  charter. 

In  1875,  Just  prior  to  the  expiration  of  the 
charter  of  the  old  New  Orleans  Gaslight  Com- 
pany, that  corporation  and  the  Crescent  City 
Gaslight  Company,  under  authority  of  law, 
effected  a  consolidation,  by  which  the  two 
companies,  with  all  their  rights,  privileges, 
property,  etc.,  became  merged  into  one,  there- 
after to  be  Imown  as  the  New  Orleans  Gas- 
light Company.  In  1882  this  company  pur- 
chased, and  has  since  held,  1,506  out  of  the 
8,000  shares  representing  the  capital  stock  of 
the  Jefferson  City  Gaslight  Company.  This 
was  a  majority  of  the  stock  of  the  latter 
company.  Of  the  1,506  shares  so  purchased, 
1,491  shares  have  been,  and  are,  carried  on 
the  books  of  the  Jefferson  City  Gaslight  Com- 
pany In  the  name  of  the  New  Orleans  Gas- 
light Company,  10  shares  in  the  name  of  A  H. 
Sieward,  and  6  in  the  name  of  R.  M.  O'Brien. 
Sleward  and  O'Brien  have  been  for  years 
past,  and  are  now,  president  and  vice  presi- 
dent, respectively,  of  the  New  Orleans  Gas- 
light Company.  It  appears  that  the  right  of 
the  New  Orleans  Gaslight  Company  to  hold 
and  to  vote  the  stock  of  the  Jefferson  City 
Gaslight  Company,  purchased  by  it  as  afore- 
«ald,  has  not  heretofore  been  challenged.  Ac- 
cordingly, this  stock  has  been  voted  at  recur- 
ring elections  for  directors  in  the  Jefferson 
City  Gaslight  Company,  and  Sleward  and 
O'Brien,  with  James  Jackson,  F.  C.  Lorenzin, 
and  W.  A  Lorenzin,  have  been  repeatedly 
chosen  as  the  board  of  directors  of  said  com- 
pany, and  were  the  incumbent  board  at  the 
time  the  election  took  place  over  which  the 
present  controversy  arose.  So  that,  as  hold- 
ers of  the  majority  of  stock  In  the  Jefferson 
City  Gaslight  Company,  the  New  Orleans  Gas- 
light Company  has  exercised  a  controlling 
voice  and  influence  in  the  affairs  and  in  the 
management  of  the  former  company.  When, 
however,  the  election  for  directors  in  No. 
Tember  last  came  on,  certain  of  the  mhiority 
stockholders  filed  with  the  officials  named  to 
conduct  the  election  a  protest  against  permit- 
ting the  New  Orleans  Gaslight  Company  to 
vote  the  stock  held  by  it,  and  demanded  that 
the  Inspectors  refuse  and  reject  the  vote  when 
tendered.  The  ground  of  the  protest  was 
that  the  New  Orleans  Gaslight  Company  is 
without  legal  right  or  standing  to  vote  the 
stock  held  by  It,  or  to  exercise  any  act  of 
ownership  In  respect  thereof.  Sleward,  pres- 
ident of  the  New  Orleans  Gaslight  Company, 
appeared  and  tendered  the  vote  of  the  1,491 
shares  of  stock  held  by  his  company.  It  was 
offered  to  be  cast  for  relators  herein.    The  in- 
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spectors,  acting  on  the  protest  leferred  to, 
declined  to  receive  It.  Had  this  vote  been  re- 
ceived and  counted,  it  would  have  elected 
relators  directors  of  the  Jefferson  City  Gas- 
light Company  tor  the  ensuing  term.  With- 
out it,  the  result  of  the  election,  as  tabulated 
and  returned  by  the  Inspectors,  shoved  the 
election  of  Newman  and  others,  respondents 
herein.  The  president  of  the  New  Orleans 
Gaslight  Company  duly  protested  against  the 
action  of  the  inspectors  In  declining  to  receive 
the  vote  he  tendered. 

If  the  New  Orleans  Gaslight  Company  had 
the  legal  right  to  vote  its  stock,  then  must 
the  vote  tendered  by  its  president  be  consid- 
ered as  cast,  and  relators  held  entitled  to  be 
recognized  as  the  board  of  directors  of  the 
Jefferson  City  Gaslight  Company.  If  It  did 
not  have  the  legal  right  to  vote  Its  said  stock, 
then  must  this  proceeding  by  quo  warranto 
fall,  with  the  resultant  effect,  impliedly,  of 
recognizing  respondents  as  the  true  and  law- 
ful board  of  directors  of  the  Jefferson  City 
Company.  Whatever  authority  the  present 
New  Orleans  Gaslight  Company  possesses,  in 
respect  of  Its  right  to  acquire  and  hold  per- 
sonal and  real  property,  is  derived  from  the 
charter  granted  by  the  state  to  the  Crescent 
City  Gaslight  Company,  of  which,  as  we  have 
seen,  It  Is  the  assignee  and  successor.  It 
may  exercise  only  such  powers  as  were  con- 
ferred by  the  legislative  grant  upon  the  Cres- 
cent City  Gaslight  Company,  either  In  ex- 
press terms  or  by  necessary  Implication,  Im- 
plied powers.  In  corporations,  are  presumed 
to  exist  only  to  the  extent  that  may  be  nec- 
essary to  enable  such  bodies  to  carry  out  the 
express  powers  granted,  and  to  accomplish 
the  purpose  of  their  creation;  and  an  inci- 
dental power  may  be  defined  to  be  one  that  is 
directly  and  immediately  appropriate  to  the 
execution  of  the  specific  power  granted,  and 
not  one  that  has  merely  some  slight  or  re- 
mote relation  to  It.  People  v.  Chicago  Gas 
Trust  Co.,  130  m.  268,  22  N.  £.  79a  But,  In 
the  view  we  take  of  the  case.  It  is  not  neces- 
sary to  pass  directly  on  the  question  wheth- 
er or  not  the  New  Orleans  Gaslight  Company 
could  legally  acquire  and  may  lawfully  hold 
stock  In  the  Jefferson  City  Gaslight  Com- 
pany. 

Conceding  that,  under  some  circumstances, 
one  corporation  may  not  unlawfully  acquire 
holdings  of  stock  In  another  corporation,  such 
holdings,  we  think,  do  not  partake  of  the  full- 
ness of  perfect  ownership,  as  defined  by  the 
Revised  Civil  Code  (article  491),  giving  "the 
right  to  use,  to  enjoy  and  to  dispose  of 
*  *  *  In  the  most  unlimited  manner." 
They  rather  come  under  the  head  of  what 
the  Revised  Civil  Oode  (article  492),  describes 
as  "Imperfect  ownership,"  which  only  gives 
the  right  of  enjoying  and  disposing  of  prop- 
erty when  It  can  be  done  without  injuring 
the  rights  of  others.  For  Instance,  when, 
under  circumstances  tolerating  it,  a  corpora- 
tion, not  possessing  the  express  or  neces- 
sarily Implied  power  to  do  so,  acquires  stock 


In  another  corporation,  it  may  collect  divi- 
dends on  the  same,  and  may  at  will  dlqpose 
of  It,  and  yet  not  have  the  power  to  vote  the 
stock  at  electi(Hi8  for  officials  to  govern  and 
manage  the  allairs  of  the  other  corporation. 
This  is  sustained  by  both  reason  and  author- 
ity, and  founded  In  the  public  policy  of  the 
state.  If  a  corporation,  like  the  New  Orleans 
Gaslight  Company,  formed  to  manufacture 
and  sell  gas  within  certain  limits  of  the  city 
of  New  Orleans,  Is  permitted  to  acquire  s 
controlling  Interest  in  the  stock  of  another 
gas  company,  authorized  to  make  and  sell 
gas  In  another  part  of  the  city,  and  by  such 
controlling  Interest  to  practically  take  pos- 
session and  manage  the  affairs  of  such  other 
corporation,  it,  In  effect.  Is  equivalent  to  en- 
gaging In  a  business  other  than  that  author- 
ized In  its  charter;  and  this  Is  in  direct  vio- 
lation of  the  fundamental  law.  Const.  1879, 
art.  237;  Const.  1898,  art  265.  The  pubUc 
policy  of  a  state  Is  manifested  by  its  funda- 
mental law,  or  by  legislation  enacted  in  pur- 
suance thereof;  and  that  it  Is  the  duty  of  the 
Judiciary  to  refuse  to  sustain  that  which  Is 
against  public  policy  is  beyond  cavlL  In 
MUbank  v.  Railroad  Co.,  64  How.  Prac.  20,  It 
was  held  by  the  supreme  court  of  New  York 
that,  though  a  railroad  corporation  may  take 
title  to  all  kinds  of  personal  property.  Includ- 
ing stock  of  other  railroad  corporations,  to 
secure  debts  due  It,  the  Investment  by  a  rail-, 
road  company  of  Its  corporate  funds  In  the 
purchase  of  the  stock  of  another  corporation 
is  not  necessary  In  the  exercise  of  any  of  Its 
corporate  powers,  Is  unauthorized.  In  viola- 
tion of  the  statute,  and  consequently  ultra 
vires;  further,  that,  while  a  railroad  corpo-' 
ration  remains  the  owner  of  the  stock  of  an- 
other corporation,  it  may  collect  and  receive 
dividends  thereon,  and  has  the  right  to  sell 
and  dispose  of  the  same,  but  has  no  right  to 
vote  thereon.  To  the  same  effect  is  the  rul- 
ing of  the  supreme  court  of  Alabama  in  Rail- 
road Co.  V.  Woods,  88  Ala.  631,  7  South.  108. 
See,  also.  Railroad  Co.  v.  Collins,  40  Ga.  582; 
Hazlehurst  v.  Railroad  Co.,  43  Ga.  13;  and 
People  V.  Chicago  Gas  Trust  Co.,  130  IlL  268, 
22  N.  B.  798.  The  conclusion  reached  is  that 
the  New  Orleans  Gaslight  Company  could 
not  legally  vote  the  shares  of  stock  In  the 
Jefferson  City  Gaslight  Company,  owned  and 
held  by  it,  either  in  its  own  name  or  In  the 
names  of  other  persons,  at  the  election  held 
for  directors  on  the  7th  day  of  November 
last,  and,  not  having  such  legal  right.  It  is 
without  just  cause  of  complaint  that  its  vote 
was  not  received  and  counted.  Had  It  been 
received  and  counted,  and  a  different  result  as 
to  the  choice  of  directors  bad,  the  minority 
stockholders,  protesting  against  its  vote, 
would  have  had  a  legal  cause  of  action  In  the 
courts  to  contest  the  same,  and  avoid  the 
election  thereby  brought  about;  and  so  the 
final  result  would  be  the  same. 

We  have  given  consideration  to  the  conten- 
tion of  relators  that,  because  the  New  Orleans 
Gaslight  Company   has   been  permitted   to 
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vote  the  stock  held  bj  it  In  past  yean,  the 
other  stockholden  of  the  Jefferson  CII7  Oas- 
light  Company  are  estopped  from  now  deny- 
ing Its  right  to  TOte;  bnt  we  cannot  give  onr 
assent  to  this  doctrine,  as  thus  broadly  in- 
sisted on.  It  is  public  policy,  crystallized 
Into  law,  which  denies  it  the  right  to  rote, 
and  what  is  against  the  law  cannot,  In  anch 
a  case  as  this,  be  legalized  by  acquiescence. 
Estoppels  are  not  favored.  Besides,  there 
may  have  been  no  particular  reason  in  the 
past  for  the  minority  stockholders  to  object 
to  the  vote,  whereas,  at  the  recent  election, 
when  the  expiration  of  the  charter  of  the 
Jefferson  City  Gaslight  Company  drew  near, 
and  a  liquidation  of  its  affairs,  perhaps,  nec- 
essary, there  may  have  been  the  best  of  rea- 
sons for  objecting  to  the  New  Orleans  Gas- 
light Company  electing  a  board  of  directors 
of  its  own  choosing;  especially  so.  In  view 
of  the  fact  that  it  claims  the  right  of  succes- 
sion to  n)ake  and  vend  gas  in  that  part  of  the 
city,  and  was  likely  to  become  a  bidder  for 
the  property  and  effects  of  the  outgoing  com- 
pany. That  conflicts  of  interest,  in  view  of 
this,  between  the  companies,  are  likely  to 
arise,  is  not  difficult  to  foresee;  and  to  con- 
tend that  a  board  of  directors  chosen  by  the 
succeeding  company,  especially  that  part  of 
the  board  Invested  with  important  holdings 
and  powers  of  administration  in  the  super- 
seding corporation,  will  be  altogether  Impar- 
tial and  unbiased  In  respect  to  the  matters 
and  things  over  which  the  clash  of  Interest 
arises,  or  may  arise,  is  to  expect  a  little  too 
much  of  average  human  nature.  So  the  law 
wisely  removes  the  temptation.  Because, 
after  the  expiration  of  the  charter  of  the 
Jefferson  City  Gaslight  Company,  the  New 
Orleans  Gaslight  Company  claims  the  right, 
under  the  act  of  the  legislature,  to  make  and 
vend  gas  in  that  part  of  the  city  of  New 
Orleans,  that  fact  cannot  be  held  to  vest  the 
latter  company  with  authority  not  thereto- 
fore possessed  with  regard  to  acquiring  and 
voting  the  stock  of  the  former  corporation, 
and  thus  controlling  its  affairs. 

Nor  do  we  think  that  the  question  of  the 
right  of  these  two  gas  companies  to  consoli- 
date, and,  as  incidental  to  that  right,  the 
question  of  the  authority  of  the  one  to  ac- 
quire the  stock  of  the  other,  with  which  it  is 
proposed  to  consolidate,  arise  in  this  cas& 
There  is  no  pretense  that  any  such  purpose 
was  in  view.  The  judgment  of  the  court  be- 
low was  in  favor  of  resxx>ndents,  and  the 
same  is  affirmed. 

BREAUX,  J„  concurs  in  the  decree. 


(a  La.  Ann.  115) 

WILLIAMS  V.  BERNSTEIN.     (No.  12,S93.) 

(Snpieme  Court  of  Louisiana.    Jan.  23,  1S90.) 

BomrsABm — Estabusbmiiit  — Advxrss  Possbb- 
BioH — FaxaoaiFTioir  or  Actioks. 
1.  An    action    of    bonndary,    pure   and   sim- 
ple, is  not  open  to  a  |>lea  of  prescriptioit.    Bev. 


Civ.  Code,  art  82S.  The  action  may  be  repell- 
ed by  showing  that  the  bonndary  line  between 
.the  two  properties  has  been  settled  by  Judi- 
cial decree,  or  by  a  survey  made  by  ■  survey- 
or in  conformity  with  the  requirements  of 
the  Revised  Civil  Code.  A  line,  however,  even 
when  established  between  the  parties  by  such 
a  survey,  yields  to  a  demand  for  the  rectifica- 
tion of  the  same,  under  an  allegation  of  er- 
ror, nnless  the  party  resisting  the  rectifica- 
tion should  allege  and  show  an  adverse  pos- 
session of  10  years  under  the  erroneous  line. 
2.  The  mere  fact  that  i>arties  owning  adjoin- 
ing properties  have  cultivated  land  up  to  a 
certain  line,  or  up  to  a  certain  fence  built  ei- 
ther by  one  or  both,  or  built  by  one  and  re- 
S aired  by  the  other,  does  not,  per  se,  evi- 
ence  an  adverse  possession,  or  au  acquiescence 
in,  knowledge  of,  or  recognition  of  an  adverse 
ownership  or  adverse  possession.  Neighbors 
constantly  run  up  fences  within  or  beyond 
the  boundary  lines,  or  join  fences;  doing  so 
with  the  knowledge  and  understanding  that 
such  acts  are  merely  temporary,  and  done 
subsidiarily  to,  and  with  reference  to,  the 
right  of  both  to  ultimately  ascertain  and  fix 
rights  by  an  action  of  boundary,  or  through  a 
formal,  legal  snrrey.  Until  this  happens,  such 
land  is  held  in  "occupancy,"  and  not  in  "ad- 
verse possession," — certainly,  in  the  absence  of 
a  clear  and  direct  claim  advanced  of  adverse 
ownership  and  possession. 
(Syliabns  by  the  Court) 

Action  by  E.  B.  WIlliamB  against  Samuel 
Bernstein.  A  Judgment  for  defendant  was 
reversed  by  the  court  of  appeals,  and  de- 
fendant applies  for  certiorari  or  a  writ  of 
review.    Denied. 

The  plaintiff,  Williams,  alleging  tiiat  he 
and  the  defendant  were  owners  of  contigu- 
ous pieces  of  property,  and  that  the  limits 
and  boundaries  lietween  them  had  never  been 
fixed  and  determined  judicially,  although  one 
or  more  ex  parte  surveys  had  been  made  of 
the  line  separating  the  tracts,  prayed  that  de- 
fendant be  cited;  that  the  court  appoint  a 
skilled,  sworn  surveyor  to  inspect  the  contig- 
nous  tracts,  and  to  establish  and  mark  the 
boundaries,  and  to  make  procSs  verbal  of  his 
work  to  the  court;  and  for  judgment  estab- 
lishiug  and  fixing  the  true  boundary  lines 
and  limits  between  the  tracts.  Defendant 
answered,  pleading  the  general  Issue.  He  ad- 
mitted that  plaintiff  had  purchased  a  tract  of 
land  adjoining  his  own  on  the  8th  of  October, 
1872,  bnt  averred  that  the  same  had  I)een 
both  sold  and  purchased  with  special  refer- 
ence to  what  Is  called  In  the  answer  the  "Ra- 
gan  Survey  Boundary  Line,"  forming  the  di- 
vision line  between  the  two  estates,  which 
bad  eyer  since  been  recogniised  by  all  parties 
in  Interest  He  averred  that  it  would  not  be 
possible  for  the  court  to  adopt  the  survey 
made  by  one  Henry  under  the  orders  of  court 
and  make  the  boundary  line  conform  to  the 
same,  as  by  so  doing  it  would  give  to  the 
plaintiff  306  acres  in  his  tract  or  S  acres 
more  than  his  title  called  for,  which  was  for 
303  acres.  He  Insisted  that  this  survey  should 
be  rejected,  and  the  boundary  fixed  according 
to  a  certain  "old  hedgerow  line"  (what  that 
line  is,  does  not  clearly  appear),  but  should 
another  Hue  be  adopted,  that  it  should  be  at 
a  point  other  thai)  that  claimed  by  the  plain- 
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tut.  Defendant  ultimately  pleaded  In  his  fa- 
vor the  prescription  of  10  years;  claiming 
that  plaintiff's  action,  under  the  pleading^ 
and  facts  of  the  case,  was  for  a  "rectifica- 
tion" of  boundary,  and  is  prescribed  by  10 
years  on  account  of  adverse  possession  for 
that  time.  The  district  court  rendered  Judg- 
ment In  favor  of  the  defendant,  decreeing  the 
division  line  between  the  two  tracts  to  be 
that  fixed  by  the  survey  made  by  Ragan  on 
the  10th  day  of  August,  1872.  Plaintiff  ap- 
pealed to  the  court  of  appeals  of  the  First 
circuit;  and  that  court  reversed  the  Judgment 
appealed  from,  and  rendered  Judgment  in  fa- 
vor of  the  plaintiff,  fixing  and  establishing 
the  boundary  line  between  the  tracts  accord- 
ing to  the  government  subdivisions  as  indi- 
cated In  the  calls  of  the  deed,  without  refer- 
ence to  any  survey  previously  made  by 
Ragan,  and  remanded  the  cause  to  the  lower 
court,  with  instructions  to  order  the  surveyor 
to  run  plaintiff's  line  on  the  east  according 
to  government  surveys  and  the  calls  of  his 
deed,  and  to  place  ipermanent  posts  on  said 
line,  which  should  constitute  the  true  bound- 
ary between  the  two  estates.  Bernstein,  the 
defendant  in  the  case,  then  made  the  present 
application  to  this  court;  praying  that,  under 
the  provisions  of  article  101  of  the  constitu- 
tion. It  requires  that  the  whole  record  be  sent 
up  for  Its  consideration,  and  the  whole  mat- 
ter in  controversy  be  passed  upon  by  It.  He 
annexes  to  his  application  the  briefs  filed  by 
him  In  the  court  of  appeals,  and  a  copy  of 
the  decree  of  the  latter  court,  which  would 
show,  he  declares,  the  Issues  Involved  In  the 
case,  as  well  as  the  questions  of  law,  and 
the  errors  alleged  to  exist  In  the  court's  de- 
cree. He  says  that  he  specially  complains 
that  the  Judgment  of  the  district  court  is  in 
conflict  with  the  established  Jurisprudence 
of  the  state,  which  he  asserts  to  be  as  follows: 
"Where  a  boundary  between  contiguous  es- 
tates has  been  fixed  by  a  surveyor,  or  estab- 
lished and  acquiesced  in  by  the  owners  for 
over  ten  years,  the  right  to  Iiave  it  rectified 
lapses,  by  express  provisions  of  the  Ck>de; 
and  where  the  contiguous  owners  hold  pn^ 
erty  under  titles  from  a  common  author,  and 
one  of  them  has  possessed  the  disputed  part 
for  over  ten  years,  under  the  conditions  pre- 
scribed In  the  Revised  Civil  Code,  from  ar- 
ticles 8478  to  8498,  his  title  becomes,  by  legal 
effect,  as  absolute  and  Indefeasible,  as  to  that 
part,  as  If  his  deed  had  included  it" 

The  conrt  of  appeals.  In  deciding  the  case, 
uses  the  following  language: 

"The  material  facts  necessary  to  a  proper 
understanding  of  this  case  may  be  briefly 
stated  as  follows:  The  parties  both  acquired 
the  contiguous  estates  from  a  common  author, 
who  owned  the  whole  property.  The  plain- 
tiff's title  calls  for  specifl<j  lands,  described 
by  government  subdivisions  as  the  east  half 
of  the  west  half  and  west  half  of  the  east 
half  of  section  19,  township  8,  range  5,  con- 
taining 803  acres.  The  sale  to  plaintiff  was 
made  October  8^  1872,  and,  accordh)g  to  the 


admission  In  the  record,  was  recorded  a  few 
days  afterwards.  In  this  deed  there  are  no 
limitations  and  restrictions.  In  the  defend- 
ant's deed  the  land  is  described  as  follows: 
'A  certain  tract  of  land,  situated  In  the  parish 
of  Natchitoches,  In  sections  19  and  30,  hi 
township  8,  range  6  west,  containing  90.50 
acres,  more  or  less,  according  to  a  map  made 
by  A.  V.  Ragan,  parish  surveyor  of  the  x>arisb 
of  Grant,  hereto  annexed,  and  made  a  part 
hereof,  bounded  north  by  lands  of  Isaac  tla- 
Mills,  on  the  south  by  Clear  bayou,  on  the 
east  by  Bayou  de  Glaze,  and  on  the  west  by 
land  of  J.  R.  Wflliams.'  The  court  survey 
indicates  that  the  original  section  comer  cam 
be  easily  located,  and  it  follows,  that.  If  the 
case  hinged  exclusively  on  the  title  deed,  the 
case  would  be  with  the  plaintiff,  as  there 
would  be  no  difficulty,  under  the  Code,  in  fix- 
ing the  line.  The  plaintiff  having  the  older 
title,  calling  for  specific  lands  by  government 
subdivisions,  the  lines  would  have  to  be  run 
accordingly.  Articles  847,  849,  Rev.  Civ. 
Code,  would  conclusively  require  that  his  title 
should  prevail,  and  that  a  line  should  be  so 
run  as  to  include  the  whole  area  embraced 
within  tbe  calls  of  his  deed.  It  is  clear  that 
the  plaintiff's  act  of  sale  is  not  one  per  aver- 
Bionem.  Marigny  v.  Nivet,  2  La.  408;  John- 
ston V.  Quarles,  3  La.  90;  Phelps  v.  Wilson, 
16  La.  185.  The  only  complication  that  ap- 
pears in  the  matter  is  the  fact  that  the  com- 
mon author  was  the  owner  of  the  remaining 
portion  of  section  19,  on  the  east,  and  appears 
to  have  set  apart  a  portion  thereof  to  the 
defendant;  and  title  to  the  same  was  after- 
wards made  to  blm  according  to  a  survey 
made  by  agreement  of  the  defendant  and  his 
vendor.  Some  time  prior  to  the  sale  to  plain- 
tiff, a  survey  was  made  by  Ragan,  in  which 
survey  the  line  was  run  on  the  western 
boundary,  not  according  to  the  government 
subdivisions,  but  an  arbitrary  line  was  run 
so  as  to  include  one  hundred  acres.  This  ar- 
bitrary line  the  common  author  had  the  legal 
right  to  make. 

"But  the  pivotal  point  In  the  case,  on  which 
the  whole  controversy  Is  made  to  turn.  In  our 
opinion,  is  whether  the  plaintiff  bought  with 
reference  to  this  arbitrary  line;  and,  If  not, 
does  bis  acquiescence  In  this  line  of  subdivi- 
sion for  more  than  ten  years  preclude  his  right 
of  action  to  fix  a  new  boundary  line  between 
the  two  estates,  more  In  conformity  with  his 
deeds?  The  sole  object  of  this  action  is  to  fbc 
visible  marlcs  of  separation  of  estates.  Its 
character  and  object  are  thus  described  by  the 
supreme  court  in  Andrews  v.  Knox,  10  La. 
Ann.  606:  'When  ttvo  tracts  of  land  contigu- 
ous to  each  other  have  never  been  separated 
or  had  their  boundaries  determined,  or  If  tbe 
boundaries  determined  are  no  longer  to  be 
seen,  each  of  the  proprietors  has  the  right  to 
compel  the  other  to  fix  the  limits  of  their  re- 
spective estates.  So  the  question  to  be  deter- 
mined is,  have  these  two  contiguous  tracts  of 
land  been  separated,  Judicially  or  otherwise, 
and  tbe  boundary  line  between  the  two  deter- 
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mined  according  to  law?  It  mlgbt  be  im- 
portant, In  this  connection,  to  state  that  wliat 
la  known  as  the  'Ragan  Line'  is  indicated  on 
a  map  made  by  Kagan,  annexed  to  the  de- 
fendant's deed,  and  recorded  In  1875.  It  la 
jnstly  established  that  the  fence  which  divides 
the  two  properties  is  on  the  Bagan  line,  and 
that  both  proprietors  have  looiied  to  this  as 
the  dividing  line  since  Its  construction,  in  1876. 
The  fence  was  originally  constructed  on  the 
Ragan  line  by  the  defendant,  and  has  occa- 
sionally been  rebuilt  and  repaired  by  the  plain- 
tiff, but  there  is  no  evidence  In  the  record 
that  there  was  any  agreement  between  the 
two  proprietors  that  the  fence  or  the  Ragan 
line  should  be  taken  as  the  boundary  line  be- 
tween said  properties.  The  procds  verbal  of 
the  court  survey  Indicates  that  there  was  also 
a  survey  made  by  Mr.  Percy;  but  there  la  an 
absence  of  any  evidence  in  the  record  tending 
to  show  when  this. survey  was  made,  or  at 
whose  Instance.  The  Ragan  survey  does  not 
purport  to  be  run  according  to  government  sub- 
division in  section  19.  The  line  is  in  harmony 
with  the  government  subdivisions  in  section 
80^  but  when  section  19  is  reached,  going  north, 
an  otteet  of  1.40  chains  is  made  west,  which 
we  presume  was  done  by  the  surveyor  so  as 
to  Include  in  the  Bernstein  tract  100  acres,  as 
near  as  practicable.  The  line  marked  by  the 
government  survey  follows  the  government 
subdivision  called  for  by  the  plalntUTs  deed. 
So,  to  give  the  plaintiff  the  land  according  to 
the  calls  of  his  deed,  we  would  have  to  en- 
croach on  the  lands  of  the  defendant  5.18 
acres,— the  land  in  dispute.  The  Ragan  line, 
in  section  19,  Is  an  artificial  or  arbitrary  one, 
as  clearly  demonstrated  by  the  map  made  by 
him.  Bernstein  accepted  a  deed  in  which  the 
western  boundary  of  his  land  hi  section  19  is 
referred  to  as  'Williams'  Land';  and,  under  all 
the  authorities,  when  he  accepted  a  deed 
bounding  him  by  another  land,  the  land  re- 
ferred to  in  the  deed  became  a  muniment,  and 
controlled  distances.  The  contention  of  the 
plaintiff  Is  that  he  purchased  the  land  included 
in  the  calls  of  his  deed,  without  reference  to 
any  iMrtlcular  survey,  and  without  mention 
being  made  in  the  act  of  sale  of  any  circum- 
stances which  would  qualify  or  restrict  his 
right  to  demand  the  whole  quantity  embraced 
within  the  calls  of  his  deed;  the  defendant 
contending  tliat  the  plaintiff  took  tbe  laud 
with  ftill  knowledge  of  the  Bagan  survey 
made  by  the  common  author,  and  has  recog- 
nized the  same  as  the  boundary  line  between 
said  estates  ever  since  1873.  As  we  have 
said,  there  are  no  restrictions  or  limitations  in 
plaintiff's  deed,  or  reference  to  any  survey 
made  by  Bagan;  and  it  remains  to  consider 
whether  anytiiing  has  been  done  by  the  plain- 
tiff looking  to  the  Ragan  line  as  the  true  bound- 
ary, and  by  means  of  .which  he  has  lost  the 
right  to  recover  the  whole  of  the  property 
included  w  embraced  within  the  calls  of  his 
deed,— in  other  words,  whether  there  has  been 
such  a  fixing  or  establishment  of  the  boundary 
Une  as  to  operate  as  a  basis  of  the  prescription 


of  10  years,  as  contemplated  by  article  86S  of 
the  Revised  CIvH  Code.  If  his  right  of  action 
is  not  barred  by  tbe  prescription  of  10  years, 
according  to  our  construction  of  the  law,  he 
is  legally  the  owner  of  the  whole  of  the  land 
embraced  within  the  calls  of  his  deed,  aud  the 
boundary  line  should  be  adjusted  accordingly. 

"The  main  question.  In  our  opinion,  that 
underlies  a  proper  solution  of  this  case,  is 
whether  the  erection  of  a  division  fence  by 
two  adjoining  proprietors,  and  each  lookbig 
to  this  as  the  division  line  for  more  than  ten 
years,  constitute  the  establishment  of  the  true 
boundary,  in  the  absence  of  any  agreement,  or 
otherwise,  that  the  site  of  the  fence  should 
constitute  the  true  boundary  between  the  two 
properties;  and,  if  this  state  of  facts  should 
constitute  the  fixing  of  a  boundary,  within  the 
contemplation  of  articles  833  and  853  of  the 
Bevised  Civil  Code,  would  any  action  In  recti- 
fication of  the  boundary  thus  made  be  barred 
by  tbe  prescription  of  ten  years?  We  must 
confess  that  under  the  tacts  and  circumstan- 
ces, viewed  in  the  light  of  the  Judicial  expres- 
sion of  our  supreme  court,  the  question  Is  not 
free  from  difficulty.  The  equities  of  the  case 
seem  to  preponderate  In  favor  of  the  defend- 
ant, but  the  articles  of  the  Code  on  the  sub- 
ject are  positive  and  direct.  If  the  boundaries 
had  been  fixed  according  to  a  common  title, 
or  according  to  different  titles,  and  the  sur- 
veyor had  committed  an  error  in  his  measure. 
It  can  always  be  rectified,  unless  the  part  of 
the  land  on  which  the  error  was  committed 
be  acqubred  by  an  adverse  possession  of  ten 
years,  if  the  parties  are  juteaent,  and  twenty 
years,  if  absent  Rev.  Civ.  Code,  art  853. 
Whether  the  limits  be  fixed  Judicially  or  ex- 
trajudicially, it  must  be  done  by  a  sworn  sur- 
T^or  of  the  state,  who  shall  be  bound  to 
make  a  procds  verbal  of  his  work  In  the  pres- 
ence of  two  witnesses  called  for  the  purpose, 
who  shall  sign  the  procte  verbal  with  him, 
or  mention  shall  be  made  of  the  causes  which 
prevented  them  from  signing.    Id.  art  833." 

The  court  then  takes  up  and  discusses  the 
cases  of  Broussard  v.  Duhamel,  3  Mart.  (N. 
8.)  11;  Bablneau  v.  Cormier,  1  Mart.  (N.  B.) 
457;  Bonrgnignon  v.  Boudousqule,  6  Mart  (N. 
S.)  700;  Frederick  v.  Brulard,  6  La.  Ann.  382; 
Lemoin  v.  Monda,  9  La.  Ann.  615;  William- 
son V.  Hymel,  11  La.  183;  Oray  v.  Gonvillon, 
12  La.  Ann.  780;  Zeringne  v.  Harrang's 
Adm'r,  17  La.  350;  and  City  of  New  Orleans 
V.  Shakapeare,  SO  La.  Ann.  1033,  S  South.  346, 
—closing  with  an  extract  from  the  latter  case, 
In  which  the  court  say:  "Article  858  Is  found 
in  the  Code,  under  the  title  of  'Fbdng  the 
Limits  and  of  Surveying  the  Lands';  and  it 
must  be  construed  with  reference  to  other  ar- 
ticles of  the  Code  under  the  same  title  which 
treat  of  the  same  subject-matter.  The  pivotal 
article  under  that  title  [article  833]  provides 
that  whether  the  limits  be  fixed  Judicially  or 
extrajudicially,  it  must  be  done  by  a  sworn 
surveyor  of  the  state,  who  shall  be  bound  to 
make  a  procSs  verbal  of  his  work  in  the  pres- 
ence of  two  witnesses  called  for  the  purpose. 
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who  shall  sign  the  procto  verbal  with  him. 
There  is  no  pretense  here  that  such  fixing  of 
limits  preceded  the  location  of  the  partition 
fence  erected  by  the  commissary  of  the  munici- 
pality at  the  time  which  he  describes  as  being 
some  time  before  the  consolidation  to  1852." 

The  comrt  of  appeals  proceeds  to  say:  "l%e 
plain  purport  of  these  adjudications,  and  the 
only  conclusion  to  be  drawn  therefrom,  is  that, 
unless  the  boundary  lines  between  the  two 
contiguous  estates  has  been  fixed  in  conform- 
ity with  article  853  of  the  Revised  Civil  Code, 
that  an  action  in  rectification  is  only  prescrip- 
tible  by  thirty  years.  Even  If  the  lines  be 
fixed  extrajudicially  by  a  sworn  survey,  or 
after  due  notice  to  the  parties,  and  no  opposi- 
tion being  made,  the  parties  do  not  thereby 
lose  their  right  of  resorting  to  a  court  of  Jus- 
tice to  rectify  the  operations,  if  they  think  it 
for  their  interest  Id.  art  839.  Lacour  v. 
Watson,  12  La.  Ann.  214.  The  right  of  ac- 
tion, however,  to  rectify  a  mistake  of  this 
character.  Is  barred  by  the  prescription  of  ten 
years.  The  theory  and  policy  of  the  law  la 
that  the  survey  by  a  sworn  surveyor  is  an 
official  act  and  the  proc6s  verbal  is  written 
evidence  of  the  proper  location  of  land  In  ac- 
cordance with  the  title  papers  of  the  parties, 
and  Is  sufficient  to  translate  the  ownership  of 
property,  and  serve  as  the  basis  of  prescription. 
Apidylng  the  principles  of  law  thus  announced 
to  the  uncontested  facts  of  the  case,  we  are 
led  to  the  conclusion  that  the  plaintiff's  right 
of  action  to  establish  a  permanent  boundary 
lUie  between  his  property  and  that  of  defend- 
ant Is  not  barred  by  the  prescription  pleaded. 

"Recurring  again  to  the  title  deeds  of  the 
parties,  the  fact  remains  that  the  calls  in 
plaintiff's  deed  are  by  government  subdivi- 
sions, and  according  to  which  he  is  entitled 
to  all  the  lands  embraced  within  the  east  haAf 
of  the  west  half  and  the  west  half  of  the  east 
half  of  section  19,  and  that  the  line  should  be 
run  accordingly.  A  sale  by  government  sul>- 
dlvlslons  controls  acreage  stipulated  in  the 
deed.  Such  sales  of  land  have  certain  limits, 
which  are  mathematically  established  and 
generally  known.  From  this  it  becomes  a 
certain  and  limited  body.  Phelps  v.  Wilson, 
16  La.  185.  In  a  sale  of  this  character,  a  sup- 
plement of  the  price,  in  the  event  of  an  over- 
plus of  measure,  cannot  be  claimed  by  the 
seller;  neither  can  the  purchaser  claim  a  dimi- 
nution of  price  on  account  of  deficiency  In  the 
measure,  unless  the  real  measure  falls  short 
by  one-twentieth,— regard  being  had  to  the 
totality  of  the  object  sold.  Rev.  Civ.  Code, 
art  2494;  Phelps  v.  Wilson,  16  La.  186.  The 
deifendanf  8  tract  is  described  as  being  bound- 
ed on  the  west  by  land  of  plaintiff.  The  Re- 
vised QvH  Code  (article  844)  declares  that 
'when  an  owner  has  alienated  one  of  two  es- 
tates which  belonged  to  him,  and  the  owner- 
ship of  any  part  of  It  is  contested,  the  lands 
assigned  to  It  by  the  vendor  at  the  time  of  the 
sale  mnst  be  consulted.  The  limits  anciently 
subsisting  between  two  estates  must  not  be 
regarded,  because  the  designation  which  the 


vendor  makes  of  the  metes  4nd  bounds  forms 
new  limits  between  the  two  estates,  or  be- 
tween the  parts  of  them  which  he  has  sold.' 
Now,  under  this  article,  if  we  consult  the  lim- 
its assigned  by  the  vendor  at  the  time  of  the 
sale,  it  Is  clear  that  we  should  follow  the  calls 
of  the  plaintiff's  deed,  and  not  consider  'limits 
anciently  subsisting  between  the  two  estates,' 
because  the  designation  which  the  vendor 
makes  of  the  metes  and  bounds  forms  new 
limits  between  the  two  estates,  or  between 
the  parts  of  them  which  he  has  sold.  Laconr 
V.  Watson,  12  La.  Ann.  214;  Alexander  v. 
Bourdler,  43  Iol.  Ann.  324,  8  South.  876. 
There  is  nothing  to  show  that  an  adverse  pos- 
session has  produced  any  difference  in  plahi- 
tlff's  situation,  so  as  to  defeat  his  right  by 
prescription.  While  it  was  perfectly  com- 
petent for  the  common  author  to  establish  an 
arbitrary  boundary  between  two  tracts,  yet 
when  she  sold  specific  tracts  without  any 
mention  being  made  in  the  act  of  sale  of  the 
boundary  thus  established,  it  la  perfectly  clear 
that  the  purchaser  is  not  bound  by  any  such 
ex  parte  survey  made  by  the  defendant  or 
by  one  made  by  him  and  the  common  author. 
Sprigg  V.  Hooper,  9  Rob.  (La.)  248.  If  there 
be  a  written  declaration,  fixing  and  establish- 
ing the  line  contended  for  by  the  defendant 
by  the  common  author,  by  which  it  was  de- 
clared that  the  Ragan  line  should  form  the 
boundary  between  the  two  properties.  It 
would  not  have  been  binding  on  the  plaintiff, 
unless  the  same  had  been  duly  recorded,  or 
otherwise  brought  home  to  the  plaintiff  by 
recitals  In  the  deed  to  that  effect  KIttridge 
V.  Landry,  2  Bob.  (La.)  72. 

"There  are  numerous  other  issues  raised  and 
discussed,  both  by  plaintiff's  and  defendant's 
counsel,  which  we  have  not  considered,  as, 
under  our  view  of  the  case,  a  solution  of  the 
controversy  hinges  entirely  on  the  plea  of 
prescription  tendered  by  the  defendant.  En- 
tertaining the  views  that  we  have  announced, 
it  follows  that  the  case  is  with  the  plaintiff, 
and  that  the  Judgment  appealed  flom  mnst  be 
reversed." 

Jack  &  Fleming,  for  appellant  Plerson  & 
Porter,  for  appellee. 

NICHOLLS,  Q  J.  (after  staUng  the  facts). 
I  have  examined  the  case  carefully,  to  see 
whether  the  relator  has  made  such  a  showing 
as  would  Justify  this  court  in  issuing  a  writ 
of  certiorari  to  the  court  of  appeals.  I  think 
he  has  not  but  that  the  Judg:ment  complained 
of  is  correct  'nie  character  Impressed  upon 
the  action  by  plaintiff's  pleadings  is  not  that 
of  an  action  for  a  rectification  of  boundaries, 
as  relator  asserts,  but  an  action  of  boundary, 
pure  and  shnple.  An  action  of  that  character 
is  not  open  to  a  ple^  of  prescription.  Rer. 
CSV.  Code,  art  825.  The  action  may  be  re- 
pelled by  showing  that  the  boundary  line  be- 
tween the  two  properties  had  been  settled  by 
Judicial  decree,  or  by  a  survey  made  by  a 
surveyor  in  conformity  to  the  requirements 


Digitized  by 


Google 


!«•) 


KOERBISB   T.   ORLEANS   LEVEE  BOABO. 


415 


of  the  Rerlsed  Civil  Code.  A  line,  however, 
even  when  established  between  the  parties  by 
sncb  a  survey,  yields  to  a  demand,  under  an 
allegation  of  «rror,  for  the  rectification  of  the 
line,  unless  the  party  resisting  the  rectifica- 
tion should  allege  and  show  an  adverse  pos- 
session of  10  years  under  the  erroneous  line. 
The  mere  fact  that  parties  owning  adjoining 
property  have  cultivated  lands  up  to  a  certain 
line,  w  up  to  a  certain  fence,  built  either  by 
one  or  both,  or  built  by  one  and  repaired  by 
the  other,  does  not  per  se  evidence  an  adverse 
possession  up  to  the  line  or  fence,  or  an  ac- 
quiescence In  or  recognition  of  an  adverse 
ownership.  Neighbors  constantly  run  up 
fences  within  or  beyond  the  boundary  lines, 
and  Join  their  fence's;  doing  bo  with  the 
knowledge  and  understanding  that  such  acts 
are  merely  temporary,  and  done  subsidiarily 
to,  and  with  reference  to,  the  right  of  both 
to  ultimately  ascertain  and  fix  rlgbts  by  an 
action  of  boundary,  or  through  a  formal,  legal 
survey.  Until  this  happens,  the  lands  held 
by  each  are  In  the  occupancy,  and  not  In  the 
adverse  possession,  of  either,— certainly  so  In 
the  absence  of  a  clear  and  direct  claim  ad- 
vanced of  adverse  ownership  and  possession. 
In  the  absence  of  such  a  claim,  the  other 
party  is  Justified,  Inasmuch  as  matters  as  to 
boundary  are  resting  In  abeyance,  subject  to  fu- 
ture adjustment  through  an  action  of  bound- 
ary. There  can  be  no  question  as  to  the 
correctness  of  the  Judgment  In  dealing  with 
the  original  rights  of  the  parties,  as  derived 
by  each  through  their  vendor.  Both  claim 
under  a  common  author.  Plaintiff  was  the 
first  purchaser,  under  a  title  calling  for  the 
govenunent  lines  as  the  boundary  lines.  De- 
fendant purchased  subsequently  a  certain 
number  of  acres  of  land,  as  per  a  certain  sur^ 
vey  referred  to;  this  act  declaring,  however, 
that  the  property  purchased  was  bounded  by 
the  plaintiff's  land.  There  can  be  no  doubt 
as  to  the  right  of  a  person  owning  adjoining 
properties,  acquired  by  him  under  separate 
and  distinct  titles,  to  Ignore  the  original  divi- 
sion lines,  and  to  dispose  of  his  property  ac- 
cording to  new  and  arbitrary  lines;  but.  If  he 
has  sold  to  one  by  the  original  lines,  he  can- 
not thereafter  sell  to  another  by  a  new  and 
arbitrary  line,  to  the  prejudice  of  the  rights 
and  boundaries  conveyed  to  his  first  vendor. 
His  act  in  so  doing  would  be  null  and  void, 
as  an  attempted  sale  of  another  person's  prop- 
erty. We  nnderstand  lelatw  to  say  that, 
whether  or  not  his  vendor  had  the  legal  right 
to  sell  to  him  as  she  did,  she  did  in  point  of 
fact  sell,  and  his  subsequent  possession  was 
not  over  and  beyond  the  title  as  made  to  him, 
which  would  require  a  prescription  of  SO  years 
to  acquire  ownership,  but  In  strict  conformity 
with,  and  to  the  full  limits  of,  the  title  given 
him,  which  would  require  only  a  prescription 
of  10  years  to  acquire  the  ownership  of  any- 
thing which  his  vendor  was  not  legally  en- 
titled to  convey  to  him.  We  think  that  hold- 
ing, as  he  did,  by  pnrcbase,  property  adjoin- 
ing to  that  already  conveyed  to  the  plaintiff 


by  a  common  author,  he  cannot  claim  to  have 
held  any  portion  of  the  property  actually 
Owned  by  the  plaintiff  by  adverse  possession. 
In  the  absence  of  a  clear  and  distinct  advanced 
claim  of  adverse  ownership  oi  that  portion. 
Plaintiff  would  have  the  right  to  assume  that 
defendant's  possession,  if  such  it  could  be 
termed,  was  by  sufferance,  precarious,  and 
subsidiary  to  the  adjustment  of  the  exact  legal 
rights  of  the  parties,  to  be  ultimately  ascer- 
tained and  fixed  by  an  action  of  boundary. 
I  think  relator's  application  for  a  writ  of  cer- 
tiorari should  be  refused.  The  application  is 
hereby  refused. 


(51  La.  Ann.  E23) 
KOERBEE  et  al.  v.  ORLEANS  LEVEE 
BOARD  et  al.     (No.  12,910.) 

(Supreme  Court  of  Louisiana.    March  7,  1899.) 
PuuLdNO — Aiia»i>iaiNT  —  Exinsnt   Domain—  Po- 

LIOB    POWBB— LSYBBS — POWEB    OF     COUMISSIOII- 
XB8— EmBBOBBOT   CaBBS— TBBSFA.9S    TO    RbjUITT. 

1.  Where  plaintiff  sues  for  a  certain  amount 
for  injary  done  to  his  property  by  defendant, 
and  the  latter  has,  after  an  answer  filed  by 
him,  pleadine  the  general  issue,  restored  the 
property  to  Its  original  condition,  he'  is  enti- 
tled to  set  up  that  fact  by  supplemental  an- 
swer. The  Issues  In  a  case  of  that  character 
are  not  changed  by  such  answer.  The  whole 
tendency  of  later  jurisprudence  la  towards  ex- 
tending the  privilege  of  amendment  as  far  as 
is  consistent  with  substantial  justice,  and  not 
in  opposition  to  express  statutes.  Multiplicity 
of  suits  and  creation  of  oppressive  costs  are 
thus  avoided. 

2.  Ordinarily,  private  property  should  be  tak- 
en for  public  use  only  by  regular  judicial  pro- 
ceedings,  but   there    are   occasions   when   the 

Eublic  safety  requires  and  justifies  the  taking 
y  the  state  of  such  property  under  the  exer-  . 
cise  of  Its  police  powers.    It  is  the  duty  of  the 
state  to  save  the  owner  thoroughly  harmless 
under  such  circumstances. 

3.  The  board  of  levee  commissioners  of  the 
Orleans  levee  board  is  a  "body  politic,"  with 
corporate  powers,  with  the  right  granted  to  It 
to  sue  and  be  sued.  It  was  created  as  a  gov- 
ernmental pubUc  agency  to  represent  the  state 
In  dealing  with  the  matters  and  things  placed 
under  Its  control  by  the  statutes  referring  to  it. 
The  object  of  the  board  was  to  protect  the 
property  within  the  district  from  overflow  as 
rapidly  and  effectually  as  possible  by  the  con- 
struction and  repair  of  all  levees,  whether  on 
river,  lake,  canal,  or  elsewhere,  necessary  for 
that  purpose.  To  that  end  it  was  granted  the 
franchise  and  power  to  do  and  perform  all 
things  needful  to  carry  out  the  purposes  of  the 
act,  and  vested  with  discretionary  power  of  ac- 
tion in  cases  of  emergency. 

4.  The  right  and  power  of  the  board  to  act 
in  emergency  cases  was  not  made,  by  law, 
conditional  upon  having  obtained  prior  there- 
to the  approval  and  consent  of  the  state  board 
of  engineers.  The  provisions  of  the  law  re- 
lating to  such  approval  bear  not  upon  the  exer- 
cise of  the  power  of  ordering  emergency  work, 
bnt  upon  the  method  by  which  the  contract  for 
the  work  should  be  made.  The  validity  of  the 
contract  might  be  affected  by  departure  from 
the  terms  of  the  law  in  this  regard,  and  yet 
the  work  itself  might  have  been  legally  order- 
ed and  executed. 

5.  It  was  not  necessary,  to  warrant  action  by 
the  board  as  bein^  taken  under  an  emergency, 
that  it  should  wait  until  there  was  an  actual 
break  in  the  levee,  or  it  was  In  face  of  an  ab- 
solute certainty  that  there  would  be  such  a 
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break.  To  require  this  would  make  the  exer- 
cise of  the  power  practically  useless. 

6.  When  the  work  ordered  by  the  board  to  be 
made  is  authorized  to  be  made  in  the  ezercisi 
of  the  police  power  of  the  state,  the  contractor 
for  the  work  is  authorized  to  enter  upon  the 
owner's  property  to  execute  the  same,  and  the 
latter  is  not  justified  in  resisting  his  doing 
so.  When  such  resistance  is  made,  he  is  au- 
thorized to  put  an  end  to  the  same,  ^royided  he 
do  so  in  a  legal  manner,  not  passmg  beyond 
the  exigencies  of  the  case.  He  is  authorized 
to  invoke  the  aid  and  assistance  of  a  police- 
man present  in  arresting  the  parties,  instead 
of  attempting  to  enforce  legal  rights  himself, 
as  thereby  tnere  would  be  less  danger  of  a 
breach  of  the  peace. 

(Syllabus  by  the  Coarb) 

Appeal  from  civil  district  coart,  parish  of 
Orleans;  Thomas  0.  W.  Ellis,  Judge. 

Action  by  the  widow  and  heirs  of  Paul 
Koerber  against  the  Orleans  levee  board  and 
others.  From  a  Judgment  for  defendants, 
plaintiffs  appeaL    Reversed. 

Plaintiffs,  the  widow  and  heirs  of  Paul 
Koerber,  In  a  petition  filed  on  May  12,  1897, 
asked  Judgment  In  solido  against  the  city  of 
Xew  Orleans,  the  Orleans  levee  board,  Alon- 
zo  0.  Bell,  Otto  Thoman,  and  William  O. 
Mitchell  for  |3,500.  Otto  Thoman,  one  of 
the  defendants,  was  at  the  time  of  the  acts 
referred  to  In  plaintiffs'  petition  president  of 
the  Orleans  levee  board,  Alonzo  C.  Bell,  city 
engineer,  and  William  Q.  Mitchell,  a  con- 
tractor, under  a  contract  with  the  Orleans 
levee  board,  for  the  purpose  of  repairing 
and  strengthening  the  Protection  levee,  a 
levee  situated  in  the  parish  of  Orleans,  be- 
tween the  parishes  of  Orleans  and  Jefferson^ 
Among  the  plaintiffs  were  John  Koerber  and 
Paul  Koerber,  sons  of  Paul  Koerber,  Sr. 
Their  demand  is  based  upon  allegations  that 
the  Orleans  levee  board  was  then  In  the  act 
of  repairing  the  so-called  "Upper  Protection 
Levee,"  situated  In  Xew  Orleans,  between  the 
boundaries  of  the  parishes  of  Orleans  and 
Jefferson;  that  said  levee  board  had  given 
out  the  contract  for  said  repairing  to  one 
William  O.  Mitchell,  who  bad  hired  a  num- 
ber of  persons  to  do  said  work  for  said  levee 
board;  that  for  the  purpose  of  raising  and 
strengthening  said  Protection  levee  under  his 
contract  it  became  necessary  for  said  con- 
tractor to  obtain  dirt;  that  a  vast  amount  of 
same  was  obtained  from  the  streets  of  the 
Seventh  municipal  district,  at  a  great  dis- 
tance from  said  works,  and  at  great  cost  to 
the  contractor  and  the  levee  board,  and  to 
the  great  detriment  of  the  streets  of  the  city 
of  New  Orleans:  that  the  said  contractor, 
Mitchell,  and  Otto  Thoman,  seeing  the  great 
cost  of  the  raising  of  said  levees,  and  Alonzo 
01  Bell,  city  engineer,  seeing  the  defacing  of 
the  public  streets,  and  the  great  cost  that 
would  ensue  to  the  city  for  replacing  the 
streets  in  the  same  condition  as  they  Were 
originally,  after  conferring  with  the  authori- 
ties of  the  Orleans  levee  board,  came  to  the 
conclusion  that  the  taking  and  appropriating 
for  said  purpose  of  petitioners'  property  was 
the  easiest  way  out  of  the  difficulty,  so  that 


on  Saturday,  the  24tb  day  of  April,  1897,  at 
about  4  p.  m.,  on  a  day  and  at  an  hour  when 
petitioners  could  not  have  protected  their 
legal  rights  by  way  of  Injunction  or  other* 
wise,  said  parties,  having  confederated  as 
aforesaid,  invaded  with  about  100  men,  and 
trespassed  upon,  without  any  warrant  In  law, 
certain  property  in  the  city  of  New  Orleans 
belonging  to  them,  which  they  fully  describ- 
ed; that  two  of  the  plaintiffs,— John  Koerber 
and  Paul  Koerber,— some  time  after  the  Inva- 
sion of  petitioners'  lands,  seeing  that  great 
damage  was  being  done  their  property,  came 
upon  same,  and.  In  order  to  protect  petition- 
ers' rights,  protested  against  the  Illegal  tak- 
ing of  their  land,  and  the  digging  of  large 
trenches  for  the  purpose  of  taking  dirt;  that 
Alonzo  0.  Bell,  acting  In  his  Individual  ca- 
pacity, and  by  authority  of  the  Orleans  levee 
board,  and  as  city  engineer,  or  in  all  of  said 
capacities,  did  threaten  to  arrest  both  of  prot- 
estants,  and  actually  did  cause  the  arrest  of 
Paul  Koerber,  without  any  warrant  In  law; 
that  neither  the  Orleans  levee  board,  nor  the 
city  of  New  Orleans,  nor  said  contractor,  had 
any  right  or  authority  to  invade  and  trespass 
upon  said  lands  In  order  to  make  the  excava- 
tions on  same;  that  no  authority  was  ever 
shown  petitioners,  or  any  of  them,  that  could 
have  granted  to  said  trespassers  the  right  to 
take  physical  possession  of  the  same;  that 
expropriation  proceedings  were  never  insti- 
tuted against  petitioners  for  said  lands;  and 
petitioners  further  averred  that  no  written 
permission  of  the  state  board  of  engineers 
was  ever  obtained  by  the  Orleans  levee  board, 
authorizing  them  to  employ  any  contractor, 
or  any  one  else  for  any  so-called  emergency 
work  as  required  by  law;  that  no  actual 
emergency  existed  at  the  time  to  warrant  the 
Illegal  appropriation  of  petitioners'  lands  as 
aforesaid.  They  further  represented  that 
said  contractor,  WlUlam  Q.  MitcheU,  and  Ot- 
to Thoman,  authorized  and  assisted  by  the 
Orleans  levee  board,  did  employ  between  80 
and  100  men  in  making  said  excavations  and 
removing  dirt  from  petitioners'  lands;  that 
petitioners'  property  was,  at  the  time  of  fil- 
ing their  petition,  a  pond  throughout  its 
length  and  breadth  more  than  3  feet  deep, 
and  water  was  then  standing,  and  it  was  then 
unfit  for  habitation  or  occupation;  that  their 
property  .was,  prior  to  the  excavation,  very 
valuable,  due  to  the  fact  that  a  line  of  street 
railway  had  then  Its  tracks  laid  and  would 
soon  have  run  its  cars  to  their  property, 
which  was  situated  at  Its  terminus  at  the 
head  of  Fourth  street;  that  the  destruction 
of  their  property  had  caused  great  damage 
and  injury  to  same,  to  an  amount  exceeding 
$2,000,  which  they  considered  a  very  fair 
and  reasonable  amount  of  actual  damages; 
that  the  annoyance  and  humiliation  caused 
them  by  the  forcible  entry  upon  their  prop- 
erty and  the  trespassing  upon  same,  the  tak- 
ing of  same  and  spoliation  of  same,  without 
any  warrant  in  law,  exceeded  the  sum  of 
$1,500,  which  petitioners  considered  a  very 
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fair  and  reasonable  amoant  of  pnnltlye  and 
exemplary  damages  done  In  the  premises. 
The  levee  board  answered,  pleading  first  the 
general  Issue.  It  then  averred  that  the  board 
of  commissioners  of  the  Orleans  levee  board, 
under  Act  No.  93  of  1890,  was  authorized 
and  empowered  to  appropriate  property  for 
levee  purposes,  and  It  was,  under  the  author- 
ity to  It  delegated  In  said  act,  authorized  and 
empowered  to  take  the  quantity  of  dirt  re- 
ferred to  in  the  petition  of  plaintiffs;  that 
the  property  referred  to  in  the  plaintiffs'  pe- 
tition was  part  of  the  levee  system  of  the 
parish  of  Orleans,  and  respondents  were  not 
liable  to  pay  for  any  property  taken  as  afore- 
said for  levee  purposes,  or  destroyed  for  such 
purposes;  that  the  dirt  referred  to  In  plain- 
tiffs' petition  was  absolutely  necessary  for 
levee  purposes,  and  respondents,  even  If  ex- 
propriation proceedings  would  have  been  nec- 
essary under  ordinary  circomstances,  were 
justified  In  the  emergency  wherein  said  dirt 
was  taken  to  use  and  employ  the  same  for 
levee  purposes;  that  the  board  of  commis- 
sioners of  the  Orleans  levee  district  consid- 
ered the  Protection  levee  of  the  city  of  New 
Orleans  required  strengthening,  and  In  fur- 
therance of  said  views  required  the  said  dirt; 
that,  If  the  court  should  find  that  the  re- 
spondent should  pay  for  the  dirt  thus  used  as 
aforesaid,  then  the  amount  due  could  only 
be  determined  by  a  Jury  Impaneled  In  accord- 
ance with  the  expropriation  laws,  and  the 
value  of  the  same  could  not  be  determined 
In  any  other  way.  The  Orleans  leyee  board 
(over  plalntlffg'  objections  and  under  their 
bill  of  exception)  was  permitted  by  the  court 
to  file  a  supplemental  answer,  in  which  It 
averred  that  at  the  date  of  the  filing  of  the 
original  answer  the  Mississippi  river  was  at 
a  high  stage,  and  threatening  the  city  of 
New  Orleans;  that  said  answer  was  filed  un- 
der conditions  then  existing  in  the  city  of 
New  Orleans;  that  since  the  filing  of  said 
original  answer  defendants  had  replaced  the 
dirt  or  earth  referred  to  in  the  petition  filed, 
and  therefore  no  cause  of  action  existed. 
The  district  court  rendered  judgment  In  far 
▼or  of  the  defendants,  and  plaintiffs  appeal- 
ed. During  the  trial  plaintiffs  discontinued 
their  demand  against  Bell,  Xhoman,  Mitchell, 
and  the  dty  of  New  Orleans. 

Gnstave  Y.  Sonlat  and  Clark  W.  Besangon, 
for  api)ellants.  Bernard  McCloskey,  for  ap- 
pellees. 

NICHOLLS,  C.  J.  (after  stating  the  facts). 
^Tbe  Orleans  levee  district  was  created  by  Act 
No.  93  of  1890,  entitled  "An  act  to  establlsb 
the  Orleans  levee  district  and  board  of  levee 
commissioners  thereof,  to  define  their  powers 
and  duties,  to  provide  a  revenue  therefor  and 
to  repeal  conflicting  laws."  By  the  sixth  sec- 
tion of  the  act  the  board  was  cbar£:ed  with 
tbe  construction  and  repairing,  and  Invested 
'With  the  control  and  maintenance,  of  all  levees 
in  said  Orleans  district,  whether  on  river,  lake, 
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canal,  or  elsewhere,  and  directed  to  proceed 
as  rapidly  and  effectually  as  possible  to  put 
the  same  in  such  state  as  to  amply  protect 
the  property  within  the  district  by  the  best 
methods.  The  board,  as  to  location,  construc- 
tion, and  repairs  of  all  levees  necessary  to 
protect  said  district,  were  to  first  have  the 
approval  in  writing  of  the  state  board  of 
engineers.  All  levee  work,  or  wwk  of  simi- 
lar character,  except  that  required  by  emer- 
gency, was  directed  to  be  advertised  to  be  let 
oot  by  sealed  proposal  to  the  lowest  respon- 
sible bidder,  reserving  to  the  said  board  au- 
thority to  reject  all  bids.  The  act  declared 
that  in  case  of  emergencies  said  board  might 
Itself  build  or  repair  levees  to  protect  said 
district,  without  such  competition,  but  with 
the  approval,  as  aforesaid,  of  tbe  state  board 
of  engineers,  if  it  should  be  practicable  to  ob- 
tain such  approval;  In  such  cases,  however, 
spreading  on  its  minutes  a  statement  of  the 
reasons  of  such  action.  By  the  third  section, 
the  board  of  commissioners  of  the  district 
authorized  by  the  act  to  be  appointed  by  tbe 
governor,  was  created  "a  body  politic,"  and 
had  conferred  upon  It  "the  franchise  and 
power  to  do  and  perform  all  the  purposes  of 
the  act,  and  to  act,  hold,  own,  and  convey 
all  the  property,  real  and  personal,  needful 
in  the  premises,  and  to  alienate,  mortgage  and 
pledge  the  same  for  said  purposes."  By  the 
eighth  section,  the  board  was  given  full  pow- 
er to  expropriate  any  lands  necessary  tor  its 
works,  whether  in  the  parish  of  Orleans  or 
In  adjoining  parishes,  by  the  proceedings  pro- 
vided by  the  Revised  Civil  Code  of  1870  (artl 
des  2626-2641,  inclusive),  which  were  there- 
by made  in  all  respects  applicable  to  said 
commission  and  Its  works,  and  tbe  right  of 
way  over  all  lands  of  tbe  state  and  of  the 
city  of  New  Orleans  was  thereby  granted  to 
said  commissioners  for  any  of  Its  works.  By 
the  ninth  section.  It  was  enacted  that  the  act 
should  be  liberally  construed  to  effect  its  ob- 
ject. Section  6  of  Act  No.  93  (rf  1890.  was 
amended  and  re-enacted  by  Act  No.  70  of 
1892.  The  amending  act  charged  the  boaAl 
of  commissioners  with  tbe  control  and  main- 
tenance of  all  levees  In  said  Orleans  district, 
whether  on  river,  lake,  canal,  or  elsewh've. 
It  made  it  also  the  duty  of  said  board  to 
provide  by  the  best  method  for  the  thorough 
protection  of  said  district  against  overflow, 
and  to  this  end  said  board  should  have  full 
power  and  authority  to  put  up  and  erect,  in 
connection  with  its  levee  system,  such  pumps, 
flood  gates,  and  other  appliances  as  might 
become  necessary  to  carry  out  said  purpose, 
provided  that  the  said  board  of  levee  commis- 
sioners, as  to  location,  construction,  and  re^ 
I»lrs  of  all  levees  on  the  river  front  of  said 
district  should  first  have  the  approval  in  writ- 
ing of  the  state  board  of  engineers.  All  levee 
work  and  other  work  ordered  by  the  board, 
except  that  required  by  emergency  work,  vnts 
directed  to  be  advertised  to  be  let  out  by 
sealed  proposals  to  the  lowest  responsible 
bidder,  reserving  to  said  board  to  reject  any 
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and  all  blda.  In  case  of  emergency,  Bald 
board  waa  authorized  to  Itself  build  or  re- 
pair levees,  and  do  all  other  necessary  work 
to  protect  said  district  without  such  compe- 
tlon,  "but  with  the  approval  as  aforesaid  of 
the  state  Iward  of  engineers;  in  such  cases, 
however,  spreading  on  its  minutes  a  state- 
ment of  the  reasons  for  such  actions."  In 
1887  the  waters  of  the  Mississippi  river  rose 
to  such  an  unusual  height  as  to  cause  the 
gravest  apprehension  of  disaster  throughout 
all  that  portion  of  the  state  subject  to  over- 
flow. The  members  of  the  state  levee  board, 
with  a  view  of  averting  as  best  they  could 
the  threatened  danger,  left  the  city  of  New 
Orleans,  the  domicile  of  the  state  board,  to 
take  personal  supervision  of  the  levees  with- 
in the  dlfTerent  districts  to  which  they  had 
been  assigned,  making  it  impossible  to  se- 
cure, at  that  time,  board  action  in  reference 
to  levee  matters  within  the  city  of  New  OI>- 
leains.  The  i)eople  of  that  city  and  the  mem- 
bers of  the  Orleans  board  shared'  in  the  fears 
entertained  on  this  subject  throughout  the 
country  parishes.  Immense  Interests  were  at 
stake,  and  official  responsibility  very  heavy. 
Danger  confronted  the  city,  not  only  from  the 
levees  directly  upon  Its  river  front,  but  from 
the  waters  which  would  flow  Into  It  from 
the  sides  and  rear  from  breaks  In  the  levees 
in  the  parish  of  Jefferson,  which  parish  ad- 
Joined  on  its  lower  line  the  upper  line  of  the 
parish  of  Orleans.  Called  to  take  action,  the 
Orleans  levee  board  determined  to  meet  the 
latter  danger  by  raising  and  broadening  a 
levee  known  as  the  "Protection  Levee,"  which 
had  be^i  constructed  a  number  of  years  be- 
fore. That  levee  ran  almost  at  right  angles 
from  the  Mississippi  river  along  the  bound- 
ary lines  betwen  the  two  parishes  Just  named, 
back  to  the  swamp.  To  accomplish  the  ob- 
ject In  view,  It  was  necessary  that  earth 
should  be  taken  from  the  properties  lying 
along  and  near  the  base  of  this  levee,  to  be 
'  thrown  upon  the  levee.  The  plaintiffs  In  this 
suit  owned  land  Just  in  that  situation.  Prop- 
erty so  situated  was  not  held  subject  to  a 
servitude  for  the  erection  of  levees  running 
back  from  the  river.  Regularly,  it  could  only 
be  taken  for  such  purpose,  for  public  use,  by 
means  of  Judicial  expropriation  proceeding, 
upon  proper  compensation  made  accondlng  to 
law.  It  was,  however,  liable  to  be  so  utilized 
under  the  exercise  of  the  police  power  of  the 
state  when  called  into  action  by  emergency 
admitting  of  no  delays.  Defendant  board,  con- 
sidering the  situation  to  be  one  of  emergency, 
made  a  contract  with  W.  Q.  Mitchell,  one  of 
the  defendants,  to  repair  and  strengthen  the 
Protection  levee,  without  having  first  adver- 
tised the  same  for  sale  at  public  auction. 
The  work  was  ordered  and  executed,  and  the 
contract  given  to  Mitchell,  without  prior  con- 
sultation with,  or  consent  of,  the  state  board 
of  engineers.  On  April  24,  1897,  before  com- 
mencing work  upon  the  levee,  the  Orleans 
levee  board,  through  its  secretary,  wrote  a 
letter  to  John  Koerber,   In   which   It  said 


that  the  requirements  of  the  board  would 
compel  it  to  take  dirt  fnxn  bl>  lot,  comer 
of  Oak  and  Protection  streets,  but  that  it 
would  refill  it  when  the  water  receded,  a:id 
that  the  letter  sent  him  would  be  the  basis 
and  evidence  of  his  claim  when  the  rlva 
went  down.  Mitchell,  with  a  view  of  execut- 
ing his  contract,  proceeded,  with  his  laborers, 
to  the  Protection  levee,  and  entered  upon  the 
property  of  the  plaintiffs,  but  before  work 
to  any  estteat  had  been  made  two  of  the  plain- 
tiff s,  John  and  Paul  Koerber,  appeared-  to 
protest,  as  they  claimed,  against  an  illegal 
Invasion  of,  and  unwarranted  taking  of,  their 
property,  evidently  imder  the  impression  that 
a  Judicial  expropriation  was  essentially  nec- 
essary to  have  been  made  to  Justify  the  action 
of  the  board.  A  number  of  pers(Hi8,  from 
curiosity  or  otherwise,  appeared  upon  the 
scene,  and  quite  a  heated  discussion  took 
place  as  to  what  sfaoold  or  should  not  be 
done,  and  one  or  mMe  of  the  bystanders 
made  use  of  intemperate  remarks.  Paul 
Koerber  forbidding  the  workmen  to  proceed 
in  their  work.  It  became  evident  that  It  would 
stop  unless  his  opposition  could  be  disposed 
of  at  once.  To  that  end  Bell,  one  of  the 
defendants,  who  was  present  as  the  consult- 
ing engineer  of  the  defendant  board,  ordered 
a  policeman,  who  was  on  the  spot,  to  arrest 
Paul  Koerber,  and  take  him  to  the  office  of 
one  of  the  city  recorders;  Bell  saying  that 
he  woold  make  a  charge  against  him.  The 
order  was  obeyed,  and  the  three  proceeded 
before  t]ie  recorder.  Before  his  office  was 
reached,  Koerber  asked  to  be  permitted  to  aei 
certain  parties,  with  a  view  of  getting  re- 
leased on  ball;  bat  Bell  Informed  him  that 
he  would  see  that  he  was  paroled,  and  this 
promise  was  carried  out  The  prosecution 
was  abandoned,  and  Koerber  discharged  the 
next  day,  or  a  few  days  after.  In  the  mean- 
time the  work  was  carried  on,  and  In  the 
course  of  several  weeks  the  widening  and 
raising  of  the  levee  was  completed.  In  the 
course  of  this  work,  the  property  of  the  plain- 
tiffs seems  to  have  been  pretty  effectually 
dug  up,— as  some  of  the  witnesses  said,  "con- 
verted, for  the  time  being,  into  a  pond." 
After  the  waters  receded  so  as  to  admit  of 
sand  being  taken  from  the  banks,  the  de- 
fendant board  caused  the  lot  to  be  filled  up 
(completely  so,  according  to  the  defendants' 
contention,  and  very  imperfectly  and  insuffi- 
ciently so,  according  to  that  of  the  plaintiffs). 
For  several  years  prior  to  the  execution  of 
this  work  by  the  Orleans  levee  board,  Pro- 
tection or  Upper  Line  street— a  street  run- 
ning back  from  the  Mississippi  river,  and 
which  formed  the  upper  boundary  of  plain- 
tiff's property— had  been  partially  taken  up 
by  the  building  on  its  upper  site  of  Protec- 
tion levee,  but  there  remained  still  some  oi)en 
space  between  the  base  of  the  levee  ani 
plaintiffs'  upper  side  line,  by  means  of  which 
they  could  have  access  (though  not  as  fully 
as  would  be  proper  and  customary)  from  the 
street  in  front  to  that  In  the  rear.    This  open 
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apace  Included  tbat  usually  deToted  in  citiea 
to  the  sidewalks.  The  raising  and  widening 
of  Protection  levee  by  the  defendant  board 
caused  this  space  to  be  closed  up  to,  if  not 
beyond,  plaintiffs'  line.  Protection  levee  itself 
being  now  the  upper  boundary  of  plaintiffs' 
lot  The  record  does  not  show  who  was  the 
owner  of  the  property  covered  originally  by 
Protection  street,  and  the  sldewall^s  of  the 
same,  at  the  time  of  the  dedication  of  the 
same  as  a  street,  and  we  do  not  know  where 
the  tee  of  the  same  was  at  the  time  the  open 
space  we  have  referred  to  was  closed.  Al- 
most immediately  after  the  work  was  com- 
menced under  Mitchell's  contract,  and  while 
plaintiffs'  property  was  in  its  worst  condi- 
tion, the  present  suit  was  brought,— brought 
obviously  under  a  sense  of  having  been  out- 
rageously treated,  both  as  respects  pMSonal 
and  property  rights.  It  was  only  subsequent- 
ly to  the  filing  of  the  suit  and  the  answer 
of  the  defendant  board  that  the  lot  was  re- 
filled by  orders  of  the  defendant  board. 

The  first  contention  made  by  the  parties 
was  that  on  the  part  of  the  defendants  that 
there  was  a  misjoinder  of  parties  plaintiff, 
and  an  Improper  Joinder  of  different  causes 
of  action  between  distinct  inrtles.  They  con- 
tend that  Paul  Koerber  has  improperly  cumu- 
lated an  action  for  malicious  prosecution,  in 
which  he  is  alone  concerned,  with  an  action 
for  damages  brought  by  other  parties.  De- 
fendants are  mistaken  In  supposing  that  the 
allegations  made  in  plaintiffs'  petition  were 
advanced  for  the  purpose  of  basing  thereon  a 
substantive  cause  of  action.  They  were  in- 
serted in  the  petition  merely  for  the  purpose 
of  swelling  the  amount  of  damages  claimed 
by  the  plaintiffs  In  an  action  for  malicious, 
forcible  trespass,  by  showing,  as  they  claimed, 
aggravating  circumstances  connected  with  de- 
fendants' taking  illegal  possession  of  their 
property.  On  plaintiffs'  theory  of  their  case, 
there  was  no  rejoinder. 

The  next  question  we  have  to  consider  is 
whether  plaintiffs'  complaint  that  defendants 
should  not  have  been  permitted  by  the  court 
to  file  the  supplemental  answer  found  In  the 
record  is  well  founded.  They  maintain  that 
it  was  too  late  for  them  to  file  an  answer, 
and,  besides,  it  changed  the  Issue  before  the 
court  They  contend  that  after  the  defend- 
ants took  possession  illegally  of  their  prop- 
erty, they  had  the  right  to  sue  upon  a  money 
demand  for  damage^  and  defendants  could 
not  cut  off  this  claim  for  money,  and  substi- 
tnte  In  lien  of  that  remedy,  to  which  they 
wote  legally  entitled,— a  Testltutio  in  Integ- 
rmn;  tbat  It  was  optional  with  them  to  say 
whether  their  property  should  be  replaced 
In  its  original  condition  or  not  and  they  had 
elected  not  to  hare  this  done;  that  defend- 
ants' answer  was  substantially  a  plea  for  pay- 
ment or  compensation  which  they  were  not 
aatfaorized  to  make. 

In  ruling  that  defendants'  supplemental  an- 
swer should  be  filed,  the  court  informed  plain- 
tiffs that  time  would  be  granted  to  them,  if 


they  so  desired.    They  did  not  avail  them- 
selves of  the  privilege. 

Plaintiffs'  action  is  not  baaed  upon  the  the- 
ory tliat  their  property  has  been  taken  from 
them  by  means  of  expropriation  or  otherwise, 
but  that  the  property  (still  theirs)  liad  t>een 
maliciously  trespassed  upon  and  Injured,  for 
which  injury  they  ask  for  damages  in  the 
amount  claimed.  They  have  not  abandoned 
the  property,  nor  tendered  it  to  the  defend- 
ants, but  the  owners  thereof  sue  the  board 
tot  damages,  after  it  without  oppositioa 
from  them,  has  r^led  the  lot  When  the 
plaintiffs  demanded  from  them  $2,000  as  dam- 
ages to  their  property,  and  the  defendants 
pleaded  the  general  denial,  we  think  that  de- 
fendants were  authorized,  under  that  plea,  to 
show  either  that  they  owed  them  nothing  at 
all,  or  an  amount  less  than  the  sum  claimed. 
The  substantial  issue  at  the  time  of  the  Judg- 
ment was  whether,  by  the  action  of  the  de- 
fendants, plaintiffs  could  rightfully  ask  Judg- 
ment for  $2,000,  as  having  received  injury 
to  that  extent  If  their  property,  at  the  time 
of  the  Judgment  was  in  as  good  condition  as 
it  had  ever  been.  It  would  be  inequitable  to 
permit  them  to  ignore  that  fact  by  reason 
of  the  circumstance  that  at  some  particular 
antecedent  date  it  bad  been  damaged  to  some 
extent  Mere  replacement  of  the  property  to 
its  original  position  would,  however,  leave 
open  any  claims  which  plaintiffs  might  prop- 
erly have  for  the  tort  dehors  that  resulting 
from  the  depreciation  of  the  property  itself. 
The  action,  under  certain  circumstances, 
would  not  abate  even  by  an  admission  by 
the  plaintiffs  that  the  property  had  been  re- 
stored to  its  original  condition,  though  the 
question  of  the  damages  claimed  upon  that 
branch  of  the  case  might  be  eliminated. 
Powers  V.  Florance,  7  La.  Ann.  524.  "The 
violation  of  the  right  to  the  use  of  property 
supports  an  action  to  vindicate  the  right  with- 
out proving  damages."  Dudley  v.  Til  ton,  14 
La.  Ann.  283.  The  fact  that  the  injury  to 
the  prot>erty  was  repaired  after  the  defendant 
had  filed  its  answer  did  not  do  away  with 
Its  right  to  plead  It  by  supplemental  answer, 
and  prove  the  fact  on  the  trial.  It  is  true 
that  decisions  can  be  found  announcing  the 
doctrine  tbat  facts  occurring  after  the  insti' 
tution  of  suit  cannot  be  constdered  to  deter- 
mine the  Justice  of  the  demand  (Hen.  Dig. 
pp.  731,  737,  tit  "Judgment"  Bubd.  5,  "Of 
the  Conditions  of  Judgment  and  Its  Conform- 
ity to  the  Pleadings  and  Verdict"),  but  this 
rnte  is  subject  to  many  exceptions,  and  each 
case  has  to  be  determined  on  its  own  state 
of  facts.  We  are  of  the  opinion  that  the 
district  Judge  did  not  abuse  bia  discretion  In 
permitting  the  filing  of  tlie  supplemental  an- 
swer, particularly  in  view  of  the  fact  that  he 
offered  to  grant  plaintiffs  time,  should  they 
desire  it  The  whole  tendency  of  later  Juris- 
prudence is  towards  extending  the  privilege 
of  amendment  as  far  as  is  consistent  with 
substantial  Justice,  and  is  not  in  opposition 
to  express  statute.    Multiplicity  of  suits  and 
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creation  of  oppressive  costs  upon  litigants  are 
thereby  avoided. 

We  are  not  called  on  to  express  an;^  opin- 
ion as  to  what  the  legal  situation  would  have 
been  had  we  decided  that  the  defendants  had 
illegally  and  maliciously  trespassed  upon 
plaintUTs'  land,  and  Invaded  their  rights  of 
property,  and  that  Bell  In  bo  doing  had  Ille- 
gally caused  the  arrest  of  Paul  Koerfoer. 
The  conclusion  we  have  reached  on  those 
subjects,  and  the  dlscontinnance  of  plaintiffs' 
demand  as  to  Bell  Individually,  eliminate  that 
question  from  the  case.  See,  on  this  subject, 
Slcard  t.  Chltz,  18  La.  111.  The  board  of 
levee  commissioners  of  the  Orleans  levee  dis- 
trict is  "a  body  politic"  with  corporate  pow- 
ers, with  the  right  granted  to  It  to  sue  and 
be  sued.  It  was  designedly  created  as  a  gov- 
ernmental public  agency  to  represent  the 
state  In  dealing  vrlth  the  matters  and  things 
placed  under  Its  control  by  the  statutes  re- 
ferring to  it.  The  object  of  the  board  was  to 
protect  the  property  within  the  district  from 
overflow  as  rapidly  and  effectually  as  pos- 
sible by  the  construction  and  repair  of  all 
levees,  whether  on  river,  lake,  canal,  or  else; 
where,  necessary  for  that  purpose.  To  that 
end  the  board  was  granted  "the  franchise 
and  power  to  do  and  perform  all  the  pmv 
poses  of  the  act"  Act  No.  93  of  1890,  by 
which  the  board  was  created,  was  partially 
amended  and  re-enacted  by  Act  No.  79  of 
1802.  In  the  original  act  the  board  was  di- 
rected, as  to  the  location,  construction,  and 
repairs  of  all  levees,  to  first  have  the  approv- 
al In  writing  of  the  state  board  of  engineers. 
In  the  amending  act  It  was  provided  that  the 
board  of  commlBsIoners  should  first  have 
such  approval  as  to  all  levees  on  the  river 
front;  such  prior  approval  not  being  called 
for  In  respect  to  levees  elsewhere.  In  both 
acts  It  was  made  the  duty  of  the  board  of 
commissioners  to  generally  advertise  and  let 
out  by  sealed  proposals  to  the  lowest  re- 
sponsible bidder  all  levee  work,  or  work  of 
similar  character.  The  legislature,  foresee- 
ing the  poBsiblllty  of  some  emergency  occur- 
ring which  might  call  for  Immediate  action 
In  order  to  secure  the  public  safety,  gave  to 
the  board  the  power  to  meet  such  emergency. 
In  aid  of  the  exercise  of  that  power,  the  gen- 
eral assembly  dispensed  It  from  letting  out 
the  work  In  the  manner  provided  for,  and  au- 
thorized it  to  give  out  the  work  by  private 
contract.  In  the  original  act  this  right  was 
to  be  exercised  with  the  approval  of  the 
board  of  engineers,  if  it  should  be  practicable 
to  obtain  such  approval.  In  such  cases  it 
was  made  the  duty  of  the  board  to  spread  on 
its  minutes  a  statement  of  the  reasons  of 
such  action.  In  the  amending  act  the  words, 
"if  it  bfe  practicable  to  obtain  such  approval," 
were  omitted.  The  plaintiffs  contend  that 
the  work  done  by  the  board  of  commissioners 
upon  the  Protection  levee  was  not  "emer- 
gency" work,  and  their  property  could  only 
have  been  taken  for  piibllc  use  through  and 
nnder  r^iular  ei^roprlatlon  proceedings  and 


prior  compensation;  but  that,  even  If  the 
work  was  called  tor  by  an  emergency,  the 
board  did  not  have  the  prior  consent  thereto 
of  the  state  board  of  engineers,  and  by  law 
this  prior  consent  was  made  a  condition 
precedent  to  the  work  being  done.  They 
maintain  that  the  action  of  the  board  in  the 
premises  was  premature;  that  it  was  not 
confronted  by  an  actual,  but  a  mere  possi- 
ble, danger;  and  therefore  it  acted  beyond 
its  powers.  We  do  not  think  the  board 
was  called  upon  to  wait  until  it  was  in 
face  of  an  actual  danger.  To  postpone  ac- 
tion until  there  was  an  actual  break  In  the 
levees  of  Jefferson  parish,  or  until  there  was 
an  absolute  certainty  that  they  would  break, 
and  that  therefrom  the  parish  of  Orleans 
would  be  inundated,  would  be  to  make  the 
exercise  of  the  power  of  action  practically 
useless.  The  work  Itself  of  throwing  up  and 
strengthening  levees  is  a  work  of  time,  and 
the  efficiency  of  the  work  is  also,  to  a  very 
considerable  extent,  dependent  upon  time. 
We  think  the  situation  in  the  Orleans  levee 
district  at  the  time  the  board  of  commission- 
ers had  the  work  done  upon  the  Protection 
levee  was  such  as  to  warrant  and  justify  the 
course  followed  by  it 

Ordinarily,  private  property  should  be 
taken  for  public  use  only  by  regular  Judicial 
expropriation  proceedings,  but  there  are  oc- 
casions when  the  public  safety  requires  and 
justifies  the  taking  immediately  of  such  prox>- 
erty  under  the  police  powers  of  the  state. 
The  plaintiffs  were  obviously  not  aware  of 
that  fact,  and  were  prepared  to  resist  what 
they  deemed  an  illegal  invasion  of  their  prop- 
erty rights.  Persons  taking  the  law  into 
their  own  hands  assume  the  risk  of  the  con- 
sequences of  their  acts,  should  they  be  mis- 
taken as  to  what  the  law  is.  If  the  board  of 
commissioners  was  authorized  to  take  the 
action  it  did  (as  we  hold  It  was),  and  the  con- 
tract with  Mitchell  was  legal,  he  and  his 
workmen  were  authorized  to  enter  upon 
plaintiffs'  land,  and  the  latter  were  not  war- 
ranted In  interfering  with  them  in  the  dis- 
charge of  their  duty.  Bell  was,  theorefore, 
authorized  to  put  an  end  to  such  resistance, 
provided  he  did  so  in  a  legal  manner  not  pass- 
ing beyond  the  exigencies  of  the  case.  We 
think  he  was  authorized  to  invoke  the  aid 
and  authority  of  the  policeman  present  In- 
stead of  attempting  to  enforce  legal  rights 
himself,  as  there  was  much  less  likelihood  of 
a  breach  of  the  peace  by  pursuing  such  a 
course.  We  do  not  think  that  the  legality  of 
the  work  done  upon  the  Protection  levee  was 
dependent  upon  the  board  of  commlBBloners 
having  obtained  prior  thereto  the  ^proval 
and  consent  of  the  state  board  of  engineers. 
The  provisions  of  the  law  on  tliat  subject 
bear,  not  upon  the  exercise  of  the  power  of 
ordering  emergency  work,  but  upon  the 
method  by  which  the  contract  for  the  work 
should  be  made.  The  validity  of  the  contract 
for  the  work  might  be  affected  by  departure 
from  the  tei'ms  of  the  law  in  that  respect,  and 
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yet  the  work  Itsdf  might  have  been  legally 
executed.  Some  taxpayer  might  resist  the 
I«yment  of  the  contractor  on  the  ground  that 
the  contract  shonld  have  been  let  out  at  pub- 
lic auction,  but  the  plaintiffs  occupy  no  snCb 
position,  and  raise  no  such  issue  In  this  case. 

Coming  now  to  the  merits  of  the  case,  we 
are  not  satisfied  that  exact  justice  has  been 
done.  Plaintiffs'  property  has  been  legally, 
bnt  somewhat  harshly,  taken  from  them,  and 
we  think  it  was  the  duty  of  the  state  (and  de- 
fendants practically  represent  the  state)  to 
have  saved  plaintiffs  thoroughly  harmless  un- 
der the  circumstances.  There  is  great  diffi- 
culty in  reaching  that  end,  as  the  original  con- 
dition of  the  lot  Is  not  shown  with  anything 
like  precision,  so  as  to  make  It  serve  as  the 
basis  for  a  test  whether  the  work  of  replace- 
ment I7  the  defendant  board  has  been  suffi- 
cient or  not.  There  is  doubt  on  that  subject, 
and  we  resolve  that  doubt  in  favor  of  the 
plaintiffs,  and  we  do  this  the  more  readily 
as  there  Is  one  feature  of  the  case  which  the 
board  has  evidently  overlooked.  We  refer  to 
the  fact  that  by  reason  of  the  work  done  upon 
the  Protection  levee  the  means  of  passage  from 
the  front  to  the  rear  of  plahitlffs'  property  on 
the  upper  boundary  line  has  been  completely 
cut  off,  and  the  value  of  the  lot  must  have, 
to  some  extent,  been  affected  by  that  fact  A 
"street"  has  been  converted  into  a  "levee," 
and  the  character  of  the  original  servitude  on 
the  upper  line  radically  altered.  Whether  the 
fee  was  in  plaintiffs  or  not,  the  existence  of 
the  street  on  the  upper  side  was  an  appurte- 
nance of  the  property.  We  are  not  prepared 
to  say  that,  when  plaintiffs  were  deprived  of 
the  benefit  of  that  street  by  a  change  of  servi- 
tude for  public  use  under  the  police  power  of 
the  state,  they  would  not  be  entitled,  under 
the  constitution  of  1S79,  to  compensation  as  for 
damages  to  their  property.  We  leave  this 
question  oiien.  The  property,  as  we  have  said, 
-was  not  held  subject  to  a  servitude  in  favor  of 
the  state  for  levee  purposes.  We  think  the 
ends  of  Justice  will  be  best  subserved  by  re- 
versing the  Judgment  of  the  district  court,  and 
remanding  the  case  to  that  court  for  further 
proceedings  in  accordance  with  law,  and  in  ac- 
cordance with  the  views  herein  expressed. 
For  the  reasons  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  Judgment  of 
the  district  court  be,  and  the  same  Is  hereby, 
annulled,  avoided,  and  reversed,  and  this 
cause  remanded  to  the  district  court  for  fur- 
ther proceedings  according  to  law;  costs  of 
ai>peal  upon  appdleea. 


(R  hk.  Amu  (TO) 

STATE    ex    rel.    NATIONAL    BROADWAY 

BANK  V.  CITY  OF  NEW  ORLEANS. 

(No.  13,063.)  1 

(Supreme  Court  of  Louisiana.    March  7,  1889.) 

HUXIOIFAL  IxFBOVKMXHTS— ClBTIFIOATXS. 

City  improvement  certificates  issued  to  con- 
-tractors  for  street  paving,  block  by  block,  as 

1  Behearing  denied  March  20,  1899. 


the  work  progresses,  are  payable  in  cash  upon 
appropriations  when  made  b7  the  dty,  and  their 
payment  does  not  in  any  manner  depend  upon 
the  contractor's  fulfillment  of  the  maintenance 
clause  of  his  contract  in  behalf  of  the  city. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Application  by  the  state,  on  the  relation  of 
the  National  Broadway  Bank,  for  a  writ  of 
mandamus  against  the  dty  of  New  Orleans. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Samuel  L.  GUmore,  City  Atty.,  and  Walter 
B.  SommervQle,  Asst  Oty  Atty.,  for  appel- 
lant Farrar,  Jonas,  EDnttschnltt  &  Gurley, 
for  appellee^ 

WATKINS,  X  This  is  a  proceeding  by 
mandamus,  directed  to  the  city  of  New  Or- 
leans, commanding  it,  through  its  proper  dis- 
bursing officers,  the  mayor,  comptroller,  and 
treasurer,  forthwith  to  pay  over  to  petitioner, 
out  of  funds  appropriated  therefor,  in  cash, 
on  the  surrender  and  delivery  thereof,  the 
amount  of  certificates  Noa.  1  and  2,  as  sst 
out  and  particularly  described  in  its  petition, 
bearing  date  September  10,  1895,  issued  to 
the  Rosetta  Gravel,  Paving  &  Improvement 
Company,  amounting  in  the  aggregate  to 
^,477.14,  with  6  pe'r  cent  per  annum  Interest 
from  date.  On  the  trial  there  was  a  Judgment 
making  the  mandamus  peremptory,  and  the 
respondent  city  prosecutes  this  appeal  there- 
from. 

The  substantial  representation  of'  the  re- 
lator Is  as  follows,  viz.:  That  by  virtue  of  a 
notarial  contract  made  and  entered  into  be- 
tween the  city  of  New  Orleans  and  the  Roset- 
ta  Gravel,  Paving  &  Improvement  Company, 
bearing  date  May  10,  1883,  the  latter  con- 
tracted and  agreed  to  do  certain  paving  work 
on  Poland  street,  to  be  done  at  prices  therein 
specified,  partly  by  the  front  or  abutting  pro- 
prietors, and  partly  for  certificates,  due  on 
demand,  by  the  city;  that  said  paving  and 
other  work  was  duly  performed  by  the  gravel 
company,  the  same  was  accepted  by  the  city, 
and  certificates  were  duly  Issued  for  the 
city's  portion  of  said  work,  and  same  were 
signed  by  the  commissioner  of  public  works, 
the  city  engineer,  and  the  mayor  of  the  city, 
and  delivered  to  the  gravel  cc«npany;  that 
among  those  so  issued  were  certificates  Noa. 
1  and  2,  each  dated  September  10,  1895  (one 
for  92,170.67,  and  the  other  for  ¥3,256.52); 
that  on  the  9th  of  April,  1896,  for  value  re- 
ceived, the  gravel  company  transferred  and 
assigned  said  certificates  to  relator,  and  upon 
the  same  day  said  transfer  was  registered  in 
the  office  of  the  comptroller  of  the  city,  in  pur- 
suance of  Ordinance  No.  2066,  A.  S.,  and  that 
ever  since  the  city  of  New  Orleans  has  rec- 
ognized relator  as  the  owner  and  holder  of 
same;  that  by  Ordinance  No.  11,347,  0.  S., 
adopted  since  said  assignment,  the  city  made 
due  and  proper  appropriations  to  pay  said 
certificates  In  their  proper  order  and  rank. 
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under  which  there  are  at  this  time  ample 
funds  in  the  city  treasury  applicable  to  the 
payment  and  satisfaction  thereof,  capital  and 
Interest;  that  relator  presented  said  certifi- 
cates to  the  city  comptroller  for  such  pay- 
ment, and  he  "refused  to  malce  such  payment 
until  [it]  had  presented  him  the  certificate  re- 
quired by  Ordinance  No.  13,338,  0.  S";  and 
tiiat  thereupon  Its  counsel  addressed  a  letter 
to  the  comptroller,  making  a  formal  demand 
of  him  for  payment  of  said  certificates,  and 
to  which  he  replied  that  he  was  prepared  to 
pay  same  when  relator  complied  with  the  re- 
quirements of  said  Ordinance  No.  13,338,  O.  S. 
Relator  specially  avers  that  said  ordinance 
was  adopted  by  the  city  council  long  subse- 
quent to  the  execution  and  fulfillment  of  the 
aforesaid  contract  by  the  gravel  company, 
long  after  the  passage  of  Ordinance  No.  11,- 
347,  0.  S.,  making  appropriation  for  the  pay- 
ment of  said  certificates,  and  long  after  said 
certificates  had  been  by  the  gravel  company 
assigned  to  the  relator,  and  to  the  knowledge 
of  said  city  and  its  officers.  The  following 
is  a  copy  of  the  provision  of  said  Ordinance 
No.  13,338,  to  which  relator  refers,  viz.: 
"That  no  certificate  for  the  city's  portion  of 
the  cost  of  any  street  or  banquette,  paving 
of  streets  or  banquettes,  in  which  there  is  a 
clause  requiring  the  contractor  to  maintain 
the  street  or  banquette  In  good  condition  for 
any  term,  shall  be  paid  to  any  beneficiary  or 
assign  until  the  beneficiary  shall  file  with  the 
comptroller  a  certificate  signed  by  the  com- 
missioner of  public  works  that  the  mainte- 
nance clause  in  the  contract  under  which  said 
paving  certificate  is  Issued  has  been  fully  com- 
piled with."  The  relator  thereupon  repre- 
sents and  avers  that  said  ordinance  Is  null 
and  void,  and  of  no  effect  as  against  it,  be- 
cause (1)  it  Imposes  upon  the  assignee  or  ben- 
eficiary of  such  certificates  as  those  upon 
which  its  demand  is  founded,  as  a  prereq- 
uisite to  their  payment,  a  burden  not  tm- 
iwsed  on  the  contractor  Itself,  thereby  making 
the  position  of  an  assignee  worse  than  that  of 
its  assignor,  and  is  therefore  discriminative 
and  unreasonable;  (2)  It  Imposes  upon  the 
payment  of  tiiose  certificates  onerous  terms 
and  conditions,  which  did  not  exist  at  the  time 
of  the  original  contract  out  of  which  said  cer- 
tificates originated  was  made,  and  after  same 
had  been  assigned  to  relator  with  the  imowl- 
edge  and  consent  of  the  city,  and  Is  therefore 
violative  of  the  obligation  of  the  contract,  and 
devests  vested  rights.  In  contravention  of  the 
constitutions  of  the  state  and  United  States. 
Finally,  the  relator  avers  "that  the  sole  and 
only  reason  why  the  city  authorities  refuse  to 
pay  said  certificates  in  cash,  out  of  the  funds 
now  in  the  city  treasury  appropriated  and  ap- 
plicable thereto.  Is  the  fact  that  [it]  has  de- 
clined to  submit  to  the  provisions  of  said 
Ordinance  No.  13,338,  a  S.,"  and  that  said 
pretension  is  illegal  and  unconstitutional. 

The  following  are  extracts  from  the  return 
of  the  respondents,  vK:  "(1)  That  certifi- 
cates yoi.  1  and  2,  held  by  relator,  and  de- 


scribed in  its  petition,  are  certificates  Issued 
by  the  municipality  of  New  Orleans  for  work 
done  for  said  municipality,  and  under  the 
laws  governing  the  Issuance  of  such  certifi- 
cates or  scrip;  that  said  scrip  is  nonnegotiable 
in  Its  character;  and  that,  on  their  faces,  said 
certificates  bore  notice  to  relator  that  they 
were  subject  to  all  the  equities  between  the 
city  of  New  Orleans  and  the  person  to  whom 
they  were  originally  issued.  (2)  That  the 
Rosetta  Gravel,  Paving  &  Improvement  Com- 
pany, to  whose  order  said  certificates  were 
Issued,  agreed.  In  the  contract  which  Is  refer- 
red to  hi  relator's  petition,  and  made  a  part 
thereof,  to  maintain  Poland  street  in  good 
order  and  condition  for  the  term  of  five  years 
after  said  company  had  finished  paving  said 
street;  that  said  five  years  have  not  yet 
elapsed;  that  the  Rosetta  Gravel,  Paving  & 
Improvement  Company  has  failed  to  comply 
with  the  terms  of  Its  contract  to  maintain 
Poland  street  in  good  condition;,  and  that  the 
money  Is  not  due  under  said  contract,  and  on 
the  certificates  here  sued  upon,  untU  the  said 
contract  is  complied  with,  and  the  street 
maintained  in  good  order  and  condition. 
•  •  •  (4)  That  Ordinance  No.  13,338,  a  S., 
Is  not  burdensome.  Illegal,  unauthorized,  null, 
or  void;  that  the  certificates  therein  provided 
for  are  issued  by  city  officials  without  cost 
or  charge;  that  said  ordinance  is  merely  ad- 
ministrative in  its  nature,  and  authorized  by 
the  city  charter,  and  is  useful  in  the  expedi- 
tion of  the  business  of  the  city  with  private 
contractors." 

The  purport  of  the  return  appears  to  be 
that  the  gravel  company  has  engaged  with  the 
city,  as  a  part  of  its  contract,  "to  mainaint 
Poland  street  in  good  order  and  condition  for 
a  term  of  five  years  after  it  had  finished 
paving  said  street,"  and  that  said  time  has 
not  elapsed,  and  said  company  "has  failed  to 
comply  with  the  terms  of  its  contract  to  main- 
tain Poland  street  in  good  order  and  ooad^ 
tlon,  and  that  the  money  Is  not  due  under 
said  contract  on  the  certificate  sued  on,  until 
the  said  contract  is  complied  with,  and  the 
street  maintained  in  good  order  and  condi- 
tion" (our  Italics);  that,  notwithstanding  the 
gravel  company  has  been  duly  notified  "to 
repair  Pc^land  street,"  it  has  failed  to  do  ao: 
that  Ordinance  No.  13,338,  G.  S.,  Is  neither 
"burdensome,  illegal,  unauthorized,  null,  nor 
void,"  but  that  It  is  "merely  administrative 
in  its  nature,  and  authorised  by  the  city  char- 
ter, and  is  useful  In  the  expedition  of  the 
business  of  the  city  with  private  contractors," 
etc.  From  the  foregoing  it  appears  that  the 
respondents  do  not  contest  the  fact  that  the 
gravel  company  had  completed  its  contract 
with  the  city  to  do  certain  paving  work  oa 
Poland  street,  and  that  same  had  been  per- 
formed satisfactorily  to,  and  accepted  by,  the 
city,  but  that  they  do  contest  relator's  right 
to  have  Its  certificates  paid  until  the  main- 
tenance clause  of  the  gravel  company's  con- 
tract with  the  city  has  been  carried  to  Its 
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final  and  complete  termination;  or,  In  other 
vorda,  tbe  relator's  demand  for  the  payment 
of  its  certificates  Is  premature,  the  malurItT' 
thereof  being  postponed  by  the  aforesaid 
suspensiTe  condition  of  the  contract  to  main- 
tain Poland  street  in  g^x>d  order  and  condi- 
tion. In  order  to  determine  the  validity  and 
applicability  of  Ordinance  No.  13,386,  0.  B., 
to  relator's  certificates,  and  the  relief  it  de- 
mands, an  examination  must  be  made  of  the 
paving  contract  which  the  gravel  company 
made  with  the  city,  which  is  the  foundation 
of  Its  rights;  and  it  was  conceded  In  the  argn- 
ment  at  bar  that  rdator  possessed  the  same, 
and  no  greater,  rights  than  the  gravel  com- 
pany. Its  assignw,  had  originally,— said  cer- 
tificates being  nomiegotiable  in  form. 

On  the  10th  of  May,  1896,  the  mayor  of  the 
city,  duly  empowered  by  Ordinance  No.  10,- 
450,  C.  S.,  made  and  entered  into  a  contract 
with  the  Rosetta  Gravel,  Paving  ft  Improve- 
ment Company  for  the  paving  of  Poland 
street  with  concrete  gravel;  specifying  all  de- 
tails of  the  work.  The  following  are  the 
terms  of  what  is  known  as  "the  maintenance 
dause,"  viz.:  "The  entire  work  shall  be 
maintained  In  good  order  by  the  contractor 
for  and  during  a  period  of  five  years  from 
date  of  the  final  acceptance;  this  'good  order' 
being  understood  to  mean  that,  whenever  so 
directed  in  writing  by  the  commissioner  of 
public  works,  all  decayed,  broken,  or  injured 
wood  or  other  material  In  any  part  of  the 
street  shall  be  removed  and  replaced  by  the 
contractor,  within  ten  days,  with  sound  ma- 
terials, according  to  those  specifications,  or 
whenever  so  directed,"  etc  The  contract 
also  provides  for  a  bond,  which  is  of  the 
following  tenor,  viz.:  "The  successful  bidder 
wlU  furnish  bond,  with  good  and  solvent  se- 
curity, approved  by  the  mayor  and  comptroll- 
er of  the  city  of  New  Orleans,  in  an  amount 
equal  to  twenty  per  cent  of  the  estimated 
value  of  the  contract  for  the  construction  and 
maintenance  of  the  work  according  to  the 
foregoing  specifications."  In  addition  to  the 
foregoing  clauses,  the  contract  concludes  with 
the  following  clause  with  regard  to  certifi- 
cates, viz.:  "Certificates  will  be  issued  for 
every  two  blocks  when  completed  by  the  con- 
tractor, and  approved  by  the  city'  engineer 
and  commissioner  of  public  works."  From 
the  foregoing  It  Is  manifest  that  the  issuance 
of  the  certificates  did  not  depend  upon  the 
contractor's  compliance  with  the  maintenance 
clause,  but  solely  and  alone  upon  his  com- 
pletion of  the  two  blocks,  the  price  of  which 
they  purported  to  represent  That  stipulation 
-was  reiterated  in  the  bid  of  the  gravel  com- 
pany; and  it  provides,  further,  that  that 
''portion  of  the  cost  of  such  paving  Is  to  be 
paid  by  the  dly  of  New  Orleans,  in  cash, 
out  of  item  two  (2)  of  the  reserve  fund  of 
the  year  1896,  and  all  deferred  payments  shall 


bear  Interest  at  the  rate  of  six  (6)  per  cent 
per  annum,  to  run  from  the  date  of  issuance 
of  the  Joint  certificates  of  payment  of  the  city 
engineer  and  commissioner  of  public  works." 
This  contract  was  duly  signed  by  both  of  the 
contracting  parties.  The  two  certificates 
which  are  declared  upon  are  in  exact  con- 
formity to  the  contract,  and  the  assignment 
thereof  was  In  due  form,  and  In  compliance 
with  the  provisions  of  Ordinance  No.  2066. 
A.  8.;  and  each  Indorsement  bears  the  cer- 
tificate of  the  city  comptroller  that  it  has 
been  duly  filed  In  his  department  By  Or- 
dinance No.  11,347,  C.  S.,  bearing  date  Sep- 
tember 26,  1896,  an  appropriation  was  made, 
in  favor  of  the  gravel  company,  to  pay  the 
two  certificates  of  relator  out  of  the  reserve 
fund  of  1805;  but  the  comptroller  declined 
to  pay  the  said  certificates  to  relator  until 
Ordinance  No.  13,338,  G.  S.,  had  been  com- 
plied with. 

The  question  of  Importance  is  whether  the 
city  council  possessed  the  power  to  enact  Or- 
dinance No.  13,338,  and  give  same  a  retro- 
active effect  with  respect  to  the  rights  of 
relator,  so  as  to  oblige  It  to  see  to  it  that  the 
maintenance  clause  of  the  paving  contract 
had  been  fully  compiled  with  by  the  contract- 
or, as  a  sine  qua  non  to  the  payment  of  its 
Certificates  by  the  city.  In  our  appreciation, 
the  city  had  no  such  power.  The  terms  of 
the  paving  contract  did  not  warrant  It  The 
maintenance  clause  of  the  contract  has  ex- 
clusive reference  to  the  repair  of  paving  once 
perfect  and  complete,  and  is  a  condition  sub- 
sequent thereto.  The  Issuance  of  the  cash 
certificates  bad  nothing  whatever  to  do  with 
the  maintenance  of  the  street  paving;  and  to 
attempt  to  give  to  it  the  retrospective  effect 
Its  terms  would  imply  would  render  it  both 
burdensome  and  unreasonable,  and  operate  an 
impairment  of  the  relator's  contract  In  the 
sense  of  the  federal  constitution.  We  do  not 
regard  this  as  a  mandamus  proceeding  to  en- 
force the  obligation  of  a  contract  and  it  is  not 
a  suit  to  compel  the  specific  performance  of  a 
contract  The  object  of  this  suit  is  to  compel 
the  disbursing  officers  of  the  city  to  comply 
with  the  terms  of  specified  city  ordinances, 
by  paying  the  certificates  the  relator  holds. 
In  cash,  from  a  fund  which  had  already  been 
appropriated  for  that  purpose.  Such  a  pro- 
ceeding as  this  Is  a  well-recognized  remedy 
in  such  a  case.  Indeed,  it  is  the  only  one  of 
which  such  a  demand  for  relief  is  susceptible. 
The  certificates  are  mere  choees  In  action,  and 
nonnegotlable  In  form.  Consequently  the  re- 
lator occupies  the  same  place  as  the  gravel 
company.  But  that  in  no  manner  alters  the 
situation,  or  applicability  of  mandamus  as  a 
remedy.  We  are  entirely  satisfied  that  the 
relator's  demand  Is  well  grounded,  and  that 
Ordinance  No.  13,338  has  no  application  to  the 
certificates  It  holds.    Judgment  affirmed. 
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SHBEVEPORT  &  B.  B.  V.  BT.  CO.  v.  ST, 

LOUIS  S.  W.  BY.  CO.    (No.  12,837.) 
(Supreme  Court  of  Louisiana.    June  22,  1898.) 

EiamKT   DOMAIH— PaOFXBTT  SnSJBOI— Railboas 
PaOPEBTT. 

A  railroad  corporation,  liaving  secured  a 
franchise  and  right  of  way  for  the  purpose  of 
constructing  its  traclcs  upon  a  locus  publicns 
of  a  city,  has  the  right  to  expropriate  from 
another  railroad  corporation  sufScient  clear- 
ance space  to  enable  it  to  pass  its  trains  free 
of  obstructions  and  hindrance  from  the  latter, 
if  the  use  thereof  be  not  of  such  a  character 
as  to  be  indispensable  to  the  moyement  asd 
operation  of  ita  own  trains  or  ita  other  busi- 
ness. 

On  Rehearing. 

The  use  of  a  team  track  and  delivery 
space  of  a  railroad  company  was  not  shown  so 
essential  as  that  it  would  result  in  impairing 
defendant's  franchise  and  use,  in  case  another 
railroad  is  permitted  to  use  three  feet  for  clear- 
ance space,  which  clearance  does  not  interfere 
with  the  running  of  defendant's  trains,  nor  to 
an  irremediable  extent  with  the  use  of  defend- 
ant's team  track  and  delivery  space. 
(Syllabus  by  the  0>urt.) 

Appeal  from  Judicial  district  court,  parish  of 
Caddo;  A.  D.  Land,  Judge. 

Action  by  the  Shreveport  &  Bed  River  Val- 
ley Railway  Company  agaUut  the  St  Louis 
Southwestern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed. 

Taliaferro  Alexander  and  S.  H.  West,  for 
appellant  Leonard  &  Randolph,  for  appel- 
lee. 

WATKINS,  J.  This  is  an  expropriation 
proceeding,  the  object  of  which  is  to  procure 
the  condemnation  and  adjudication  to  the 
plaintiff  of  a  certain  strip  of  ground,  which  is 
described  in  its  petition,  upon  the  payment  of 
such  damages  as  may  be  awarded  to  the  de- 
fendant in  compensation  therefor  by  a  jury  of 
freeholders,  coupled  with  an  Injunction  pro- 
hibiting the  defendant  from  laying  any  track 
or  other  obstruction  thereon,  or  in  any  man- 
ner incumbering  same,  pendente  lite.  On  the 
trial  there  was  a  verdict  of  the  jury  in  favor 
of  the  plaintiff,  expropriating  a  strip  of  ground 
three  feet  in  width  off  of  the  southwest  side 
of  defendant's  reservation  on  the  batture  on 
the  river  front  of  the  dty  of  Shreveport,  and 
in  length  extending  from  a  point  opposite 
block  61  in  said  city  to  a  point  opposite  block 
59,  and  aggregating  about  1,995  square  yards, 
as  shown  by  the  map  which  Is  annexed  to  the 
petition.  And  the  verdict  of  the  jury  further 
declared  that  said  strip  of  ground  was  award- 
ed to  the  plaintiff  company  upon  Its  paying  to 
the  defendant  the  sum  of  $750  therefor,  and 
$2,250  in  full  for  damages  sustained.  It  fur- 
ther awarded  the  maintenance  and  perpetua- 
tion of  plaintiff's  Injunction,  in  so  far  as  and 
to  the  extent  of  said  expropriation,  and  that 
same  be  otherwise  dissolved.  In  pursuance 
of  that  verdict,  the  Judge  a  quo  pronounced 
judgment  In  plalntlfTs  favor,  and  thereupon 
the  plaintiff  deposited  with  the  clerk  of  the 


district  court  the  sum  of  $3,000,  the  amount 
of  said  Judgment  and  award,  and  the  defend- 
ant prosecutes  an  appeal  therefrom. 

In  this  court  the  plaintiff  appeared  by  conn- 
ad,  and  filed  an  answer  to  the  appeal,  and  re- 
qnested  an  amendment  of  the  judgment  ap- 
pealed from,  by  rejectmg  and  disallowing  the 
sum  of  $2,250  which  the  jury  awarded  aa 
damages.  The  averment  of  the  plaintiff's  pe- 
tition is  that  it  Is  proceeding  with  the  work 
of  constructing  a  railroad  from  the  city  of 
Shreveport  to  the  town  of  Coushatta,  and  la 
under  an  obligation  to  the  city  of  Shreveport 
to  establish  Its  depots  In,  and  run  ita  daily 
trains  Into,  the  city  of  Shreveport;  that,  in 
consideration  thereof,  said  city  has  granted  it 
"a  right  of  way  to  lay  Its  track  on  Commerce 
street.  In  said  city,  as  is  shown  by  plat  and 
ordinance  thereto  annexed";  that  in  laying  and 
establishing  its  said  "track,  under  the  grant  of 
said  city,  on  said  Commerce  street  between 
Texas  and  Cotton  streets,  in  the  said  city,  the 
siMce  granted  to  It  between  two  existing  tracks 
of  the  defendant  between  Cotton  and  Texas 
streets.  Is  not  sufficiently  wide  to  accommo- 
date its  said  railroad  tracks  and  [its]  business 
on  Commerce  street,  between  the  said  Ck)tton 
and  Teicas  streets;  that  an  additional  strip 
of  ground,  six  feet  wide,  between  the  Red 
river  and  [its]  right  of  way,  and  extending 
along  Commerce  street  [between  certain  points. 
Indicated  on  the  map],  is  necessary  and  in- 
dispensable to  [It]  in  the  laying  of  its  tracks 
and  the  construction  of  its  road,  and  In  reacb> 
ing  its  terminals  in  said  city,  as  per  its  con- 
tract with  said  city";  that  said  strip  of  ground 
Is  claimed  by  the  defendant  exclusively,  which 
refuses  to  allow  it  to  use  or  occupy  any  por- 
tion of  said  necessary  strip  of  ground,  not- 
withstanding It  has  tendered  to  the  defendant 
the  value  thereof,  and  amicably  demanded 
same,  and  notwithstanding  the  same  la  not  re- 
quired for  the  defendant's  use,  it  having  al- 
ready two  tracks  laid  on  Commerce  street  and 
the  aforesaid  batture,  and  having  a  large 
amount  of  ground  adjacent  to  and  parallel 
with  the  aforesaid  strip  of  ground;  that,  la 
consequence  thereof,  the  expropriation  and  use 
of  the  aforesaid  six-foot  strip  will  not  Inter- 
fere with  the  operation  and  use  of  either  of 
the  defendant's  two  aforesaid  tracks.  The  pe- 
tition further  represents  that  there  are  at  pres- 
ent no  erections  or  constructions  of  any  sort 
upon  said  strip  of  ground,  but  that  its  fear  and 
apprehension  are  that  defendant  contemplates, 
and  will,  if  not  restrained  by  Injunction,  lay, 
a  track  thereon,  or  otherwise  obstruct  the 
game  pendente  lite. 

Without  answering  to  the  merits,  the  de- 
fendant filed  an  exception  to  the  effect  that 
the  strip  of  land  sought  to  be  expropriated  is 
part  of  lt9  tracks,  grounds,  and  terminals, 
and  essentially  necessary  to  the  proper  opera- 
tion of  the  same.  In  handling  Its  freight  traf- 
fic in  the  city  of  Shreveport;  that  said  strip 
of  ground  lies  between  its  tracks,  and  con- 
stitutes a  part  of  the  space  arranged,  filled 
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to,  graveled,  and  built  by  It,  at  great  expense, 
for  the  accommodation  of  Its  Boetness  for 
the  purposes  of  freight  delivery;  that  same 
Is  now  In  actual  use  for  the  purposes  afore- 
said, -was  BO  In  actual  use  at  the  date  of  Que 
institution  of  this  suit,  and  had  been  so  in 
use  for  more  than  one  year  prior  thereto;  that 
the  bisecting  of  said  space,  by  the  laying  of 
a  track  and  the  operation  of  the  same,  as 
sought  for  by  the  plaintiff  in  this  proceeding, 
would  utterly  destroy  and  render  valueless, 
for  the  purposes  and  uses  Intended,  and  for 
which  It  was  Intended  by  the  defendant,  the 
entire  space  between  the  tracks;  that  there 
exists  no  necessity  for  the  infringement  of 
the  rights  of  the  defendant  and  the  destruc- 
tion of  Its  property,  by  laying  thereupon  of 
the  track,  as  proposed  and  contemplated  by 
the  plaintiff  in  this  proceeding,  but  that  there 
is  ample  space,  outside  of  defendant's  track, 
both  on  Commerce  street  and  along  the  bat- 
tnre,  opposite  Its  ground;  that  there  exists 
no  legislative  authority  or  other  legal  power 
imder  the  laws  of  this  state  to  expropriate 
the  property  of  the  defendant,  which  Is  in 
actual  use  by  It,  and  necessary  for  the  efB- 
dent,  proper,  and  successful  operation  of  its 
railway  and  transportation  business. 

Fully  reserving  the  benefit  of  the  foregoing 
exceptions,  the  defendant  filed  an  answer  in 
extenso.  In  which  the  following  additional 
grounds  of  defense  are  set  out,  viz.:  That  It 
is  now,  and  has  for  several  years  been,  en- 
gaged in  operating  a  line  of  railway  In  the 
state  of  Louisiana,  and  In  the  city  of  Shreve- 
irart,  having  succeeded  to  the  rights  and  fran- 
chises of  the  Shreveport  &  Arkansas  Railway 
Company  and  the  St  Louis,  Arkansas  &  Tex- 
as Railway  Company;  that  it  is  the  owner, 
in  possession  of,  and  engaged  In  operating  its 
said  road  over  certain  tracks  In  the  city  of 
Shreveport  under  grants  by  proper  ordi- 
nances from  said  city;  that  its  said  tracks 
and  franchises  are  very  valuable,  and  neces- 
sary to  the  proper  operation  of  said  road.  In 
getting  access  to  and  from  its  freight  depot, 
and  also  In  getting  access  to  cotton  compress- 
ors, warehouses,  mills,  foundries,  and  other 
factories  and  industries,  and  that  the  free  and 
unlimited  use  of  its  said  tracks  and  terminal 
fadlitlea  Is  absolutely  essential  to  the  suc- 
cessfol  and  proper  operation  of  its  said  road; 
"that  Its  said  tracks  and  terminals  embrace, 
among  others,  a  right  of  way  on  and  along 
Commerce  street  In  the  city  of  Shreveport, 
between  Cotton  and  Texas  streets;  that,  In 
addition  to  its  right  of  way  at  this  point,  it 
Is  the  owner  and  In  possession  of  a  tract  or 
strip  of  ground,  along  the  river  front  on  Com- 
merce street  one  hundred  feet  in  width, 
granted  to  It  by  virtue  of  an  ordinance  of  the 
said  dty  of  Shreveport,  which  was  part  of 
the  consideration  In  inducing  the  respondent 
company  or  Its  predecessors  •  •  •  to 
build  said  railroad  Into  the  dty  of  Shreve- 
port; that  It  has  laid  upon  its  said  right  of 
way  and  strip  of  ground  two  tracks,  one  of 


which  is  upon  its  right  of  way  on  Commerce 
street  proper,  and  the  other  upon  the  one  hun- 
dred foot  strip  adjoining  thereto,  on  the  bat- 
ture  which  was  granted  it  as  aforesaid;  that 
the  said  inner  track  Is  used  as  Its  main  track, 
in  getting  to  and  from  its  freight  depot,  ware- 
bouses,  compressors,  mills,  etc.,  and  the  oth- 
er, or  the  outside,  track  is  used  as  a  switch  or 
delivery  track,  for  the  purpose  of  delivering 
freight  to  various  shippers  and  consignees  in 
the  dty  of  Shreveport;  that  at  the  time  the 
said  main  or  inside  track  was  laid,  and  for 
years  subsequent  thereto,  the  said  main  track 
was  on  the  edge  or  brink  of  the  river;  that 
within  the  last  twelve  months  It  has,  at  great 
expense,  and  at  a  cost  of  more  than  ten  thou- 
sand dollars,  filled  In  Its  said  ground  along 
the  river  front,  and  built  Its  outside  track 
thereon;  that  it  was  so  built  and  constructed 
with  the  consent  of  the  city,  and  in  accord- 
ance with  rights  theretofore  granted  to  It  by 
the  city  council;  and  that  the  use  of  said 
tracks  as  they  now  exist  at  this  point,  as  well 
as  of  the  intervening  space,  is  essential  to  the 
proper  and  efficient  operation  of  said  rail- 
road." It  further  avers  that  the  strip  of 
ground  sought  to  be  expropriated  is  a  part 
of  the  tracks,  grounds,  and  terminals,  which 
is  necessary  to  the  proper  operation  of  same 
"and  the  handling  of  its  frdght  traffic  in  the 
city  of  Shreveport";  that  the  strip  of  ground 
lies  between  the  tracks  of  the  defendant,  and 
constitutes  a  part  of  the  space  which  it  grad- 
ed and  filled  In  for  the  accommodation  of  its 
own  business,  and  for  the  purposes  of  frdght 
delivery  to  its  customers.  It  specially  denies 
the  plaintiff's  legal  right  to  expropriate  said 
property,  and  also  denies  the  legal  right  of 
the  city  of  Shreveport  to  grant  to  plaintiff 
any  right  of  way  over  said  strip  of  ground. 
It  then  avers  that  the  direct  and  Immediate 
effect  of  the  expropriation  of  said  strip  of 
ground,  and  the  laying  of  a  railroad  track 
thereon,  would  be  to  destroy  said  freight  de- 
livery, and  render  same  useless  for  the  pur- 
poses same  was  intended  to  subserve,  and  to 
cause  irreparable  Injury  to  its  property, 
rights,  and  franchises.  In  the  alternative,  It 
estimates  the  loss  and  damages  It  will  sus- 
tain, in  case  said  strip  of  ground  Is  expropri- 
ated, at  $25,000,  and  it  demands  a  verdict  for 
that  sum,  and  the  further  amount  of  $2,000  as 
the  actual  value  of  the  strip  of  ground. 

The  petition,  excgeptlon,  and  answer  are 
considered  especially  valuable  as  containing, 
not  only  a  statement  of  the  facts  and  particu- 
lars of  the  physical  situation  of  the  res  In 
question,  but  more  particularly  for  their  ju- 
dicial admissions,  whereby  the  scope  of  the 
evidence  and  Judicial  Inquiry  have  been  great- 
ly limited.  There  is  no  question  of  the  fact 
that  the  dty  of  Shreveport,  by  appropriate 
city  ordinance,  did  grant  to  the  plaintiff  a 
right  of  way  along  and  parallel  to  Commerce 
street  from  Cotton  street  near  the  terminus 
of  the  railroad  bridge  across  Red  river,  to 
Texas  street,  and  beyond,  In  the  direction  of 
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Cross  Bay  on,  within  the  city  limits;  and  this 
grant  was  made  and  Intended  to  enable  plain- 
tiff's road,  which  was  a  new  one,  to  reach  and 
render  accessible  certain  terminal  facilities, 
freight  depot,  workshops,  etc.;  that  this 
grant  proposed  and  did  permit  the  plaintiff  to 
build  and  operate  one  single  track,  parallel 
with  one  of  the  defendant's  tracks,  nearest  to 
Commerce  street,  and  between  it  and  Its  outer 
track,  which  is  immediately  npon  the  brink 
of  the  river's  bank;  and  that  the  small  strip 
of  groond  which  the  plaintiff  proposes  to 
expropriate  is  a  portion  of  the  interrening 
space  of  ground  which  lies  between  the  de- 
fendant's two  tracks,  and  is  or  will  be  longi- 
tudinally bisected  by  the  plaintlfrs  track. 
The  plaintifTs  contention  is  that  the  defend- 
ant is  without  any  fee-simple  title  to  the 
aforesaid  space,  and  has  no  other  right  there- 
to than  a  use  or  easement,  same  being  ri- 
parian propertyi  situated  upon  the  bank  or 
shore  of  a  navigable  water  course;  while 
that  of  the  defendant  is  that  it  has  an  abso- 
lute right  of  ownership  In  said  strip  of  land, 
it  Is  worthy  of  note  that,  notwithstanding 
the  plaintiff  demanded  the  expropriation  of  a 
space  of  six  feet,  the  jury  only  awarded  three 
feet,  and  that  the  plaintiff  not  only  failed  to 
appeal  from  the  Judgment  and  award,  but 
In  Its  answer  to  the  defendant's  appeal  re- 
quested no  increase  in  the  quantity  of  space 
awarded  by  the  jury.  The  record  shows  that 
the  plaintiff  immediately  paid  into  the  hands 
of  the  clerk  of  the  lower  court  the  ftall  sum 
of  $3,000,  according  to  the  award,  and  that 
since  the  rendition  of  the  judgment  It  has 
built  and  thoroughly  completed  Its  track  upon 
the  space  of  ground  granted  to  It,  and  Is  op- 
erating same  with  Its  trains. 

The  city  of  Shreveport  has  not  been  made 
a  party  to  this  suit,  and  hence  there  has  been 
made  herein  no  direct  assault  upon  the  dty 
ordinance  which  granted  plaintiff  its  fran- 
chise, and  hence  we  are  bound  to  accept  its 
existence  as  a  fact,  and  one  that  Is  unques- 
tionable, In  so  far  as  the  parties  to  this  liti- 
gation are  concerned.  And  this  necesaitates 
the  farther  statement  that,  in  point  of  fact, 
this  snlt  does  not  involve  an  actual  expro- 
priation of  either  the  title  or  use  of  the  strip 
of  ground  itself,  but,  in  strictness  of  speak- 
ing, only  what  Is  termed  in  railroad  parlance 
a  "clearance,"  or  the  room  or  space  that  is 
necessary  for  the  movennent  and  operation  .of 
its  coaches  and  trains  of  box  cars,  In  passing 
to  and  fro  over  Its  tracks  which  are  adja- 
cent thereto.  It  was  three  feet  of  space  which 
the  jury  awarded,  and  fior  which  the  plaintiff 
was  condemned  to  pay,  and  has  paid,  the  sum 
of  $8,000,  notwithstanding  the  verdict  and 
judgment  used  the  phrase,  expropriating  '% 
strip  of  ground  three  feet  In  width  off  the 
west  side  of  defendant's  reservation  on  the 
batture,"  etc.  As  more  precisely  indicating 
the  locos  In  quo,  we  have  annexed  a  small 
Sketch,  which  we  have  extracted  from  the 
l^alntUTs  siqiplemental  brief,  viz.: 


Cnrb  line  Commerce  Street  or  Lerea. 
I 


K.aTtaok_ 


Ualn  Cotton  Belt  Tnek. 


BhieTeport  B.  B.  Track . 


Weat  Boundaty  of  Beaerratlon,  lao  ft  from  eurlx 

•'^»Sfc5«3rB3trtC*tvt«» 

On  the  11th  of  May,  1888,  the  common 
council  of  the  city  of  Shreveport  adopted  an 
ordinance  granting  a  right  of  way  and  privi- 
leges on  certain  streets,  In  which  It  is  de- 
clared "that  the  right  of  way,  t^lth  the  privi- 
leges of  laying  one  or  more  tracks  thereon, 
*  *  *  be,  and  the  same  is  hereby,  granted 
to  the  Shreveport  and  Arkansas  Railway 
Ck>mpany,  its  successors  and  assigns,  *  •  • 
on  Commerce  street,  from  the  depot  grounds 
of  said  company  to  Cross  Bayou;  the  said 
railroad  company  being  hereby  granted  the 
right  to  occupy  and  use  a  strip  of  ground  one 
hundred  (100)  feet  In  width  along  the  river 
front,  on  Commerce  street,  between  Cotton 
and  Travis  streets:  provided,  that  said  rail- 
way company  shall  not  lay  Its  tracks,  or  hi 
any  manner  use  or  occupy  any  portion  of  the 
levee,  or  Commerce  street,  between  Cotton  and 
Texas  streets,  within  one  hundred  and  twen- 
ty (120)  feet  of  the  banquette  or  sidewalk  of 
said  street,"  etc.  It  further  provided  that 
said  railway  might  "lay  and  maintain  Its 
track  for  and  during  one  year  from  that  date, 
on  the  space  between  Commerce  street  (be- 
tween Cotton  and  Texas  streets),  within  one 
hundred  (100)  feet  of  the  sidewalk";  but  It 
was  further  expressly  stipulated  therein  that 
the  railway  company  was  obliged  to  remove 
the  same  at  the  expiration  of  the  year  speci- 
fied. It  was  under  and  In  pursuance  of  that 
ordinance  that  the  predecessor  and  assignor 
of  the  defendant  got  into  position  as  a  rail- 
way company  in  the  city  of  Shreveport,  and 
built  and  now  maintains  and  operates  Its  rail- 
road, together  with  Its  rights  and  franchises 
therein;  and  to  that  ordinance  we  must  look, 
in  order  to  ascertain  the  full  measure  of  its 
rights  to  the  locus  in  qoo.  The  proof  shows, 
and  the  fact  is,  thfrt  the  said  railroad  com- 
pany subsequently  built  its  track  at  a  dis- 
tance of  106  feet  from  the  "curb  line  of  Com- 
merce street,"  and  is  indicated  on  the  sketch 
as  "Main  Cotton  Belt  Track,"— a  name  by 
which  the  defendant's  road  Is  popularly 
known.  That  track  was  at  first  only  intend- 
ed to  have  been  a  temporary  one,  but  by  a 
subsequent  agreement,  made  between  the 
company  and  the  city  for  a  satisfactory  con- 
sideration,   same  •  was   made   a  permanent 


Digitized  by 


Google 


ULl 


SHBHJVHPOKT  &  B.  B.  T.  ET.  CO.  T.  ST.  LOUIS  S.  W.  BY.  CO. 


^7 


atractore.  and  has  since  that  time  been  nsed 
and  operated  as  Ua  main  track.  The  dis- 
tances marked  on  the  sketch  indicate  the  cen- 
ters of  the  different  tracks.  Subtracting  the 
106  feet  from  the  cnrb  line  of  Commerce 
street  to  the  defendant's  main  line,  there 
wlU  remain,  necessarily,  15  of  the  lizo  feet 
of  the  original  reservation  of  the  city.  The 
record  shows  that,  at  the  time  this  track 
was  first  built.  It  was  Immediately  on  the 
brink  of  the  river  bank;  and  nnder  author- 
ity from  the  city  conndl,  and  at  an  expense 
of  over  $10,000,  the  defendant  graded  and 
filled  In  the  space  outside  Its  track,  up  to  and 
within  the  120-foot  limit,  and  thereon  erected 
another  track,  which  is  designated  on  the 
sketch  as  the  "Ontslde  Track  Cotton  Belt, 
141.4  feet  from  curb."  Between  the.se  two 
tracks  of  the  defendant,  the  city  council 
granted  the  plaintiff,  upon  Us  reservation.  Its 
right  of  way,  and  Its  track,  as  placed  thereon. 
Is  Indicated  on  the  sketch  by  the  words 
"Shreveport  B.  B.  Track,"— the  center  of 
same  being  117  feet  distant  from  the  cnrb 
Une  on  Commerce  street,  and  only  8  feet  from 
the  west  or  outsdde  boundary  of  the  city's 
reservation  of  120  feet.  In  the  ordinance  of 
the  city  council,  herein  referred  to  as  having 
granted  to  the  defendant  and  Its  predecessors 
certain  batture  and  riparian  privileges,  there 
is  an  express  stipulation  to  the  effect  "that 
the  city  reserves  the  right  to  alter,  amend, 
restrict,  or  enlarge  the  conditions,  require- 
ments, and  burdens  herein  imposed  on  said 
grantees  as  to  the  use  of  said  track  or 
tracks,"  etc.,  and  it  was  subject  to  those  res- 
ervations that  the  defendant's  predecessors 
accepted  the  grant  to  use  and  right  to  occupy 
said  batture  with  their  railroad  tracks,  etc. 

From  the  foregoing  It  appears  that.  In  Its 
original  grant  to  the  defendant's  predeces- 
sors. In  1888,  the  city  gave  them  permission 
to  construct  and  maintain  a  railroad  track 
"on  Commerce  street,  from  the  depot 
grounds  of  said  company  to  Cross  Bayou; 
the  said  railroad  company  being  hereby 
granted  the  right  to  occupy  and  use  a  strip 
of  ground  one  hundred  feet  in  width  along 
the  river  front,"  etc.  But  the  granting  ordi- 
nance specially  provided  "that  said  railway 
company  shall  not  lay  Its  tracks,  or  In  any 
manner  use  or  occupy  any  portion  of  the 
levee,  or  Commerce  street,  •  •  •  within 
one  hundred  and  twenty  feet  of  the  banquette 
or  sidewalk  of  said  street."  The  effect  of 
this  ordinance  was  to  absolutely  exclude  the 
defendant's  predecessors  from  the  occupancy 
and  nse  of  this  120-foot  reservation,  and  to 
grant  it  "the  right  to  use  and  occupy  a  strip 
of  ground  one  hundred  feet  in  width"  out- 
side of  the  limit  of  that  reservation.  Hence 
the  city  council  bad  a  perfectly  unquestioned 
and  unquestionable  right  to  grant  to  plaintiff 
a  right  for  Its  railroad  track  over  Its  reser- 
vation, as  It  was  12  feet  distant  from  the 
main  Cotton  Belt  track  on  one  side,  and  3 
feet  from  the  outside  limit  of  the  reservation 
on  the  other  aide.    The  city  council  had  a 


right  equally  as  undeniable  to  grant  the  plain- 
tiff a  right  of  way  over  the  reservation  as 
It  had  to  grant  a  similar  right  of  way  over 
same  to  the  defendant's  predecessors,  and 
more  recently  a  similar  right  of  way  over 
same  to  the  Kansaa  City  Bailway  Company. , 
But,  Inasmuch  as  the  center  of  plalntlfTs 
right  of  way  Is  only  3  feet  from  the  outer 
limit  of  the  reservation,  6  feet  additional  was 
deemed  necessary,  and  8  feet  additional  was 
awarded  by  the  jury  to  the  plaintiff,— not  for 
the  purirase  of  enabling  it  to  build  Its  track 
thereon,  but  to  give  to  It  ample  clearance  In 
operating  Its  trains,  in  the  event  the  defend- 
ant or  other  company  shonld  parallel  Its 
track;  there  being  no  track  or  other  obstrufr 
tlon  on  said  3  feet  of  space  at  the  date  this 
suit  was  filed. 

In  order  to  re-enforce  this  statement,  we 
have  made  the  following  extract  from  the 
brief  of  the  plaintiff's  counsel,  viz.:  "Tour 
honors  must  know  that  the  track  of  the  plain- 
tiff company,  at  this  disputed  point.  Is  already 
laid  and  In  possession  of  plaintiff.  Now, 
then,  the  present  situation  Is  as  follows:  De- 
fendant's or  Cotton  Belt  main  track  has  Its 
center  105  feet  from  the  curb  of  Commerce 
street.  The  Shreveport  &  Bed  Blver  Line 
has  its  track  Just  next  to  It,  with  Its  center 
117  feet  from  the  curb.  The  outer  rail  of  the 
plaintiff's  line  Is  2^  feet  from  the  center,  or 
119.6  feet  from  the  curb.  Now,  the  'reserva- 
tion' of  the  Cotton  Belt  only  begins  at  120 
feet  from  the  cnrb.  Thus,  the  plalntitTs  rail 
lacks  6  Inches  of  touching  defendant's  "reser- 
vation," but.  In  running  a  car  or  train  over 
our  track,  the  car  or  train  laps  over  or  trench- 
es on  the  so-called  "reservation'  about  a  foot, 
and  the  other  2  feet  Is  needed  for  'clearance.' 
In  order  to  save  dispute  between  the  plain- 
tiff and  the  Cotton  Belt  as  to  such  use  while 
our  trains  were  passing,  we  asked  the  court 
and  Jury  to  state  how  much  we  should  pay 
the  Cotton  Belt,  considering  the  fact  that  the 
Cotton  Belt  had  spent  money  In  Improving 
this  particular  strip,  and  therefore  had  an 
equitable  dalm  for  reimbursement.  They 
fixed  It  with  great  liberality  at  $3,000;  for, 
be  It  remembered,  we  do  not  seek,  and  never 
Intend,  to  use  the  8  feet  In  question,  ex- 
cept in  the  way  explained  above,  and  are 
willing  for  your  honors  to  enter  any  modifi- 
cation of  the  decree  below  as  may  seem  fit 
to  meet  the  peculiar  situation." 

On  this  presentation  of  the  facts  of  the  case, 
the  question  for  decision  is  whether  the  Jury 
properly  awarded  to  the  plaintiff  the  8  feet 
of  clearance  space  for  the  passage  of  Its 
trains;  same  being  rendered  necessary  from 
the  fact  that  only  3  feet  of  space  was  allotted 
to  It,  between  the  center  of  Its  right  of  way 
and  the  defendant's  reservation,— an  insuffi- 
ciency of  room  for  the  operation  of  its  trains, 
though  there  was  plenty  of  space  for  the  con- 
struction of  Its  track  thereon.  Indeed,  there 
remained  6  inches  of  space  outside  of  the 
outer  rail  of  Its  track  which  was  not  covered 
by  It;  bnt,  as  stated  by  counsel,  the  coaches 
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and  box  can  would,  in  tianslt,  lap  over  or 
extend  beyond  the  track,  so  tbat  S  additional 
feet  of  space  were  necessary  for  their  opera- 
tion. In  the  first  place,  we  think  it  suffi- 
ciently api)ear8  from  the  terms  of  the  origi- 
nal grant  that  the  defendant's  predecessors 
did  not  acquire  thereby  any  fee  in  the  strip 
of  ground  100  feet  In  width  in  front  of  the 
reservation  of  the  city.  It  Is  also  apparent 
that  the  city  ordinance  in  terms  excluded 
them  from  any  use  or  enjoyment  whatever 
of  the  city's  120-foot  reservation.  All  of  this 
property  was  and  is  battnre,  and  is  so  men* 
tioned  and  designated  throughout  these  deal- 
ings and  transactions.  There  is  no  limit 
fixed  In  the  ordinance  for  the  daratlon  of  the 
grant,  but  it  in  terms  declares  its  revocabllity 
at  the  pleasure  of  the  council.  From  the 
foregoing  premise,  it  is  easily  deducible  that. 
In  so  far  as  the  plalntifTs  franchise  from  the 
city  to  establish  its  tracks  impinges  upon  the 
defendant's  grant,  the  latter  ordinance  was 
an  implied  repeal  of  the  former  one.  That 
this  was  the  evident  purpose  and  Intention  of 
the  city  council.  In  granting  to  the  plaintiff  a 
right  of  way  for  Its  tracks  within  3  feet  of 
the  defendant's  reserve,  there  can  be  no 
donbt;  for  It  is  neither  reasonable  nor  jnst 
to  suppose  that  the  counsel  did  not  believe 
that  the  right  of  clearance  would  pass  to  the 
plaintiff  as  an  incident  of  the  franchise  con- 
ferred. 

We  are  of  (pinion  that  the  principles  of  law 
announced  In  Construction  &  Improvement 
Co.  V.  Illinois  Gent.  R.  Co.,  49  La.  Ann.  627, 
21  South.  891,  are  strictly  applicable  to  the 
defendant's  contention  that  it  acquired  the 
ownership  of  a  portion  of  the  batture.  The 
defendant's  counsel  does  not  contend  that  the 
plaintiff  is  without  the  legal  right  to  expro- 
priate at  all  the  space  In  question,  for  that 
question  was  decided  in  Kansas  City,  S.  & 
O.  Ry.  Co.  V.  Vicksborg,  S.  &  P.  R.  Co.,  49 
La.  Ann.  29,  21  South.  144.  All  pn^erty 
Is  held  subject  to  the  right  of  eminent  do- 
main, the  principal  condition  on  which  the 
right  depends  being  the  public  necessity  for 
the  expropriation  demanded.  Rev.  OIv.  Code, 
art  3837;  Rev.  St.  art  1486;  Const.  1879, 
art.  156;  Oooley,  Const  Llm.  p.  523  et  seq.; 
2  Kent,  Comm.  p.  838.  No  question  is  made 
of  the  plaintlfTs  use  of  the  space  being  a- 
public  purpose,  nor  that  its  use  la  an  absolute 
necessity  for  the  operation  of  Its  road.  These 
propositions  being  conceded,  there  can  be  no 
answer  to  the  plaintiffs  demand,  other  than 
that  the  space  proposed  for  expropriation  is 
in  the  actual  use  of  the  defendant  for  the 
purposes  of  Its  traffic  and  business,  and  that 
same  is  Indispensable  thereto.  In  KiinHiia 
City,  &  &  G.  Ry.  Co.  v.  Yicksbnrg,  S.  &  P. 
R.  Co.,  cited  supra,  this  court  said:  "The 
question,  then,  is  whether  the  land,  the  sub- 
ject of  this  controversy,  Is  In  public  use.  If 
not  It  is  subject  to  be  taken  for  such  use, 
the  same  as  that  of  any  individual.  If  a  cor- 
poration acquires  more  land  than  it  requires 
for  Its  nses,  the  land  not  needed  is  impressed 


with  no  Immunity  from  the  exercise  of  that 
power  to  which  all  submit."  What  is  the 
situation  of  this  reservation  of  the  defendant 
and  to  what  public  use  is  it  subjected  which 
Interposes  a  legal  barrier  to  plaintiff's  right 
of  exprc^rlatlon?  The  proof  shows,  and  the 
fact  is,  that  the  defendant's  track,  which  is 
nearest  the  river,  la  only  a  switch  track,  and 
is  laid  in  the  form  of  a  curve,  and  at  its 
greatest  diameter  Is  25  feet  froni  the  track  of 
the  plaintiff.  The  space  within  is  open,  and 
altogether  free  from  erections  or  construc- 
tions of  any  kind;  and  it  was  the  alleged 
purpose  of  the  plaintiff  to  keep  it  entirely  free 
therefrom,  by  means  of  its  injunction,  pen- 
dente lite.  The  defendant  principally  em- 
ployed this  space  for  the  purposes  of  freight 
deliveries  from  its  freight  trains,  when  goods 
are  deposited  and  temporarily  remain  until 
they  can  be  hauled  to  the  warehouses  of  its 
customers  on  Commerce  street;  and  the  prin- 
cipal inconvenience  which  the  defendant  wlU 
suffer  by  this  attempted  expropriation  is,  to 
our  thinking,  more  seeming  than  real.  In  view 
of  the  fact  that  no  portion  of  its  reservation 
is  actually  taken,  and  only  a  "clearance"  of 
8  feet  has  been  awarded. 

Before  the  plaintiff  acquired  a  franchise  up- 
on the  reservation  of  the  city,  the  defendant 
had  uninterrupted  communication  between  its 
two  tracks;  and  we  think  it  reasonably  in- 
ferable from  this  record  that  this  franchise 
is  the  serious  grievance  In  the  case.  It  is 
perfectly  obvious  that  the' city  of  Shreveport 
has  granted  to  the  plaintiff  a  franchise,  on 
which  It  has  already  built  Its  trade  and  Is 
now  operating  Its  trains  thereon.  It  is  equal- 
ly obvious  that  it  cannot  continue  to  so  oper- 
ate Its  trains  without  It  is  awarded  the  clear- 
ance of  3  feet  which  is  absolutely  necessary 
thereto;  and  the  defendant  is  enjoined  from 
interfering  therewith.  A  Jury  of  freeholders, 
chosen  from  the  vicinity  of  the  locus  in  quo, 
arrived  at  the  conclusion  that  3  feet  of  clear- 
ance space  was  essential  to  the  operation  of 
the  plaintiff's  road,  awarded  the  expropria- 
tion thereof,  and  assessed  the  damages  there- 
for at  $3,000;  and  the  district  Judge  of  the 
vicinage  declined  to  grant  a  new  trlaL  Our 
examination  of  the  record,  and  a  study  of  the 
law  and  evidence  bearing  thereon,  have  satis- 
fled  us  that  Justice  has  been  done.  Judg- 
ment affirmed. 

BIjANCHARD,  J.,  takes  no  part  in  this  de- 
cision. 

On  Application  for  Rehearing. 

(Jan.  9,  1899.) 

The  chief  ground  of  complaint  which  is  nrged 
agataist  our  opinion  Is  with  regard  to  certain  ex- 
tracts it  made  from  the  city  ordinance  which 
granted  the  original  franchise  to  the  defendant's 
predecessor,  as  will  appear  from  the  defendant's 
application,  viz.:  "The  statement  of  the  court  in 
its  opinion  in  this  case,  that  defendant  compa- 
ny's grant  of  right  of  way  and  franchise  from 
the  city  of  Shreveport  is  held  subject  to  an 
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expressed  coadttlon  In  the  grant  Itself,  which 
makes  it  revocable  at  the  pleasure  of  the  coun- 
cil, based,  as  It  Is,  upon  error  of  fact,  Is  cal- 
culated to  work  serious  Injury  to  the  defend- 
ant. It  aftects  not  only  the  present  salt,  but 
may  be  used  against  it  in  the  future  to  Jeop- 
ardize the  rights  of  the  company  to  Its  entire 
tracks  and  terminal  system  In  the  city  of 
Shreveport,"  etc  The  statement  of  the  opin- 
ion referred  to  Is  given,  as  follows,  viz.:  "In 
the  ordinance  of  the  city  council,  herein  refer- 
red to  as  having  granted  to  defendant  and  Its 
predecessors  certain  batture  or  riparian  privi- 
leges, there  Is  an  express  stipulation  to  the 
ettect  'that  the  city  reserves  the  right  to  alter, 
amend,  restrict,  or  enlarge  the  conditions,  re- 
quirements, and  burdens  herein  imposed  on 
said  grantees  as  to  the  use  of  said  track,'  etc., 
and  it  was  subject  to  those  reservations  that 
the  defendant's  predecessors  accepted  the  grant 
to  use  and  right  to  occupy  said  batture  with 
their  railroad  tracks,"  etc.  Again,  the  opinion 
states:  "There  is  no  limit  fixed  in  the  ordi- 
nance tor  the  duration  of  the  grant,  but  It  in 
terms  declares  Its  revocabillty  at  the  pleasure 
of  the  council."  The  present  contention  of  de- 
fendant's counsel  Is  that,  notwithstanding  the 
original  draft  of  the  ordinance  did  embody  the 
foregoing  provision,  a  subsequent  ordinance 
was  immediately  thereafter  adopted,  which 
explained  and  modified  the  provisions  of  the 
original  grant  To  show  the  application  of 
this  ordinance  and  of  Its  amendment,  the  fol- 
lowing statement  of  the  contentions  of  the  par- 
ties, quoted  from  our  opinion,  will  suffice, 
viz.:  "The  plalntlfTs  contention  is  that  the 
defendant  is  without  any  fee-simple  title  to 
the  aforesaid  space,  and  has  no  other  right 
thereto  than  a  use  or  easement,  same  being 
riparian  property,  situated  on  the  bank  or 
shore  of  a  navigable  water  course;  while  that 
of  the  defendant  Is  that  It  has  an  absolute 
right  of  ownership  in  said  strip  of  land."  The 
opinion  makes  an  extract  from  the  city  or- 
dinance making  the  grant  to  defendant's  prede- 
cessor, which  conferred  only  "the  right  to  oc- 
cupy and  use  a  strip  of  ground  one  hundred 
feet  In  width  along  the  river  front,"  same  be- 
ing 120  feet  distant  from  Commerce  street  It 
further  states  that  "It  was  under  and  in  pursu- 
ance of  that  ordinance  that  the  predecessor  and 
assignor  of  the  defendant  got  into  position  as 
a  railway  company  In  the  city  of  Shreveport, 
and  built  and  now  maintains  and  operates  Its 
railroad,  •  •  •  and  to  that  ordinance  we 
must  look.  In  order  to  ascertain  the  full  meas- 
ure of  its  rights  to  the  locus  in  quo."  It  is  to 
this  state  of  the  case  tliat  the  quotation  from 
the  ordinance  which  counsel  object  to  was  ap- 
plied. And,  predicated  upon  that  quotation, 
onr  opinion  says:  "Hence  the  city  council  had 
a  perfectly  unquestioned  and  unquestionable 
Tight  to  grant  to  plaintiff  a  right  of  way  for  Its 
railroad  track  over  Its  reservation,  as  It  was 
12  feet  distant  from  the  main  Cotton  Belt 
track  on  one  side,  and  3  feet  from  the  outside 
limit  of  the  reservation  [of  the  defendant]  on 
tbe  other  side."   Again:    "On  this  presentation 


of  the  facta  of  the  case,  the  question  for  dect- 
Blon  is  whether  the  Jury  properly  awarded  to 
the  plaintiff  3  feet  of  clearance  apace  for  the 
passage  of  its  trains;  same  being  rendered 
necessary  from  the  fact  that  only  3  feet  of 
space  was  allotted  to  it,  between  the  center  of 
its  right  of  way  and  tiie  defendant's  reserva- 
tion,—an  Insufficiency  of  room  for  the  opera- 
tion of  its  trains,  though  there  was  plenty  af 
space  for  the  construction  of  its  track  thereon. 
Indeed,  there  remained  6  laches  of  space  oat- 
slde  of  the  outer  rail  of  its  track  which  was 
not  covered  by  it;  but,  as  stated  by  counsel, 
the  coaches  and  box  cars  would,  in  transit,  lap 
over  or  extend  beyond  the  track  so  that  8 
additional  feet  of  space  were  necessary  for 
their  operation.  In  the  first  place,  we  think  It 
'Sufficiently  appears  from  the  original  grant 
that  the  defendant's  predecessors  did  not  ao- 
qnlre  any  fee  in  the  strip  of  ground  100  feet 
In  width  in  front  of  the  reservation  of  the 
city.  It  is  also  apparent  that  the  city  ordi- 
nance in  terms  excluded  tbem  from  any  use  or 
enjoyment  of  the  city's  120-foot  reservation. 
All  of  this  property  was  and  Is  batture,  and  is 
80  mentioned  throughout  these  dealings  and 
transactions."  Then  follows  the  language  to 
which  counsel  makes  objection,  viz.:  "There 
Is  no  limit  fixed  in  the  ordinance  for  the  dura- 
tion of  the  grant,  but  it  in  terms  declares  its 
revocabillty  at  the  pleasure  of  the  council. 
From  the  foregoing  premise.  It  is  easily  dedu- 
clble  that.  In  so  far  as  the  plaintiff's  fran- 
chise from  the  city  to  establish  tracks  impinges 
upon  the  defendant's  grant,  the  latter  ordinance 
was  an  in4)lied  repeal  of  the  former  one." 
It  is  this  statement  of  the  opinion  and  conclu- 
sion of  the  court  which  defendant's  counsel 
regard  as  an  assault  upon  the  defendant's 
franchise,  and  the  correctness  of  which  they 
deny. 

Taken  In  connection  with  the  quotations 
that  preceded  It,  It  is  evident  that  the  objec- 
tionable language  does  not  atTect  the  opinion, 
though  It  might  In  the  future,  afTect  the 
plaintiff's  franchise.  The  entire  reservation  of 
the  defendant  of  100  feet  in  width  Is  alluvion, 
and,  at  the  date  of  the  city  ordinance  which 
granted  it  to  the  predecessors  of  the  defendant, 
It  was  a  portion  of  the  bank  of  Red  river,  a 
navigable  water  course.  Some  years  after  the 
defendant's  acquisition  of  it  same  yraa  raised 
or  filled  in  by  the  defendant,  and  thereupon 
Its  outside  track  was  buiU.  The  Inside,  or 
western,  limit  of  this  reservation  was  120  feet 
distant  from  the  outside  curb  of  Commerce 
street,  which  runs  parallel  with  the  river.  It 
is  this  strip  of  3  feet  of  the  defendant's  reser- 
vation, which  adjoins  the  city'  reservation, 
that  is  In  controversy.  The  city  granted  to 
the  plaintiff  a  right  of  way  upon  its  reserva- 
tion of  120  feet,  and  wlthla  3  feet  of  the  de- 
fendant's reservation.  There  being  upon  this 
right  of  way  an  Insufficiency  of  space  for  the 
plaintiff  to  operate  Its  cars,  it  seeks  to  ex- 
propriate the  additional  space  required.  Its 
petition  demanded  six  feet  in  width,  and  the 
Jury  allowed  only  three.     Evidently  recognlz- 
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ing  the  fact  that  tbe  strip  of  ground  upon 
which  It  granted  defendant's  predecessors  a 
franchise  was  a  portion  of  the  river  bank,  the 
city  did  not  donate  the  soil  or  land  In  fee  sim- 
ple, but  conferred  npon  It  only  "the  right  to 
occupy  and  use  a  strip  of  ground  one  hundred 
feet  In  width  along  the  river  front"  It  was 
evidently  upon  this  theory  that  plaintiff  sought 
an  expropriation  thereof,  and  it  was  confessed- 
ly upon  the  theory  that  it  had  filled  in  and 
raised  the  height  of  the  river  bank  that  the  de- 
fendant demanded  and  was  allowed  a  large 
sum  in  damages.  In  view  of  this  state  of  the 
case.  It  was  quite  an  nnlmportant  factor,  In 
the  decision  of  same,  whether  the  original 
grant  was  revocable  or  irrevocable,  or  whether 
or  not  the  city  ordinance  which  granted  a  fran- 
chise to  the  plaintiff  operated  as  an  Implied 
repeal  of  the  prior  ordinance,  which  granted 
a  franchise  to  the  defendant's  predecessors. 
For,  If  same  was  an  irrevocable  grant  to  the 
defendant's  predecessors,  and  Its  grant  had 
been  of  the  fee.  Instead  of  the  use.  It  was. 
In  the  senise  of  the  opinion  and  In  our  con- 
ception, liable  to  expropriation  by  tbe  plaintiff. 
The  statement  in  the  opinion  with  regard  to 
the  revocabillty  of  tbe  defendant's  grant,  and 
It  having  been  Impliedly  recalled  by  the  grant 
In  favor  of  the  plaintiff  subsequently,  was 
merely  argumentative,  and  only  Intended  to 
more  clearly  demonstrate  the  untenablllty  of 
defendant's  contention.  In  this  view  let  us 
consider  the  amended  and  supplemental  or- 
dinance, to  which  our  attention  is  now  at- 
tracted, and  Its  scope  and  purpose.  In  connec- 
tion with  the  defendant's  original  grant  The 
latter  is  of  the  following  purport,  viz.: 

"Section  1.  Be  It  enacted  by  the  city  coun- 
cil of  the  dty  of  Shreveport,  •  •  •  that 
the  right  of  way,  with  the  privilege  of  lay- 
ing one  or  more  tracks  thereon,  *  *  *  be 
and  the  same  are  granted  to  tbe  Shreveport 
and  Arkansas  Ballway  Company,  its  succes- 
sors and  assigns;  •  •  •  the  said  rail- 
way company  being  hereby  granted  the  right 
to  occupy  and  use  a  strip  of  ground  one  hun- 
dred feet  In  width  along  the  river  front,"  etc. 
•  *•••• 

"Sec.  6.  Be  It  further  ordained,  etc.,  that 
the  city  reserves  the  right  to  alter,  amend,  re- 
strict, or  enlarge  the  conditions,"  etc. 

This  ordinance  is  then  dated  and  signed  as 
a  completed  ordinance.  It  was  offered  and 
filed  in  evidence  on  behalf  of  the  plaintiff.  In 
a  different  part  of  the  transcript  tbe  same 
ordinance  again  appears,  as  part  of  the  de- 
fendant's evidence.  Upon  this  latter  page 
there  Is  what  appears  to  be  an  amendment 
to  the  original  ordinance.  The  original  ordi- 
nance was  adopted  on  December  30,  1887, 
and  the  amendment  was  adopted  on  the  11th 
of  May,  1888;  but  our  attention  was  not  par- 
ticularly attracted  to  this  amendment  ontil 
this  application  was  filed.  The  amendment, 
among  other  things,  provides  "that  section 
six  be  and  the  same  Is  hereby  amended  by 
striking  out  the  first  portion  of  said  section," 
etc.;  that  to  to  say,  that  portion  which  re- 


lates to  the  reservation  of  tbe  city  '^  alter, 
amend,"  etc.  The  gist  ot  this  amendment  to 
not  readily  apparent,  and  upon  casual  obser- 
vation would  not  be  seen;  but,  giving  to  It 
Its  full  effect.  It  does  not  Impair  in  any  sense 
the  force  or  logical  consequences  of  our  opin- 
ion, as  has  been  sufllclently  explained.  Bat, 
as  defendant's  counsel  have  explained,  the  er- 
ror of  statement,  though  Inadvertently  made, 
might  In  the  future  most  seriously  affect  and 
Impair  the  defendant's  franchise;  hence  we 
will  make  the  proper  correction,  so  as  to  give 
full  force  and  effect  to  the  amended  ordi- 
nance, but  In  so  doing  we  will  not  disturb 
our  conclusions  In  other  respects,  nor  the 
force  and  effect  of  our  decree.  In  all  other 
respects  I  think  tbe  opinion  Is  full  and  am- 
ple, and  needs  no  additional  correction.  Sub- 
ject to  tbe  alterations  made,  the  rehearing 
should  be  refused;  but  I  yield  to  the  views 
of  a  majority  of  my  associates. 

On  Behearing. 

(March  7,  1889.) 

BBEAUX,  J.  Defendant  insists  that  the 
ground  plaintiff  seeks  to  expropriate  Is  a  part 
of  Its  (defendant's)  tracks  and  terminals,  and 
Indispensable  In  its  operation,  and  to  the 
handling  of  Its  freight  traffic  in  the  city  of 
Shreveport;  that  the  space  lies  between  the 
tracks  of  Its  company,  and  is  part  of  a  track 
filled  In  and  graveled  by  it,  at  great  expense, 
for  the  accommodation  of  the  business  ot 
the  road,  and  delivery  of  Its  freight;  that 
the  space  Is  In  Its  actual  use;  that  there  to 
no  necessity  for  the  expropriation.  Defend- 
ant, In  the  application,  also  complains  of  a 
passage  in  our  opinion  in  regard  to  a  right 
expressly  reserved  by  the  city  of  Shreveport 
"to  alter,  amend,  restrict,  or  enlarge  the 
grant"  made  by  It  (the  dty)  to  the  defendant; 
again,  to  the  statement  In  the  opinion: 
"There  is  no  limit  fixed  in  the  ordinance  for 
the  dnration  of  the  grant,  but  it  In  terms 
declares  its  revocabillty  at  tbe  pleasure  of 
the  councIL"  The  original  ordinance  of  tbe 
city  council,  as  first  adopted,  was  Introduced 
without  the  amendment  which  now  forms 
part  of  it,  and  which  struck  out  entirely  the 
clause  authorizing  the  council  to  alter  and 
amend  the  grant  at  Its  pleasure.  It  to  a  fact, 
as  contended  by  defendants,  that  the  ordi- 
nance, with  the  amendment,  shows  that  the 
city  coundl  made  the  grant  without  any  res- 
ervation whatever,  and  that  without  reserva- 
tion It  was  accepted  by  the  defendant  com- 
pany. It  also  appears  that  tbe  dty  of  Shreve- 
port has  never  repealed  or  In  any  way  re- 
stricted the  Cotton  Belt  grant,  and  that  tbe 
ordinance  under  which  the  plaintiff  company 
holds  contains  a  statement  that  the  grant  to 
It  was  not  intended  to  affect  tbe  Cotton  Belt 
grant.  The  space  over  which  the  right  of 
way  was  granted  by  the  city  to  plaintiff  to  lay 
Its  track  on  Commerce  street  was  not  suffi- 
dently  wide  to  accommodate  Its  track. 
Therefore,  tbe  need  of  additional  space,  sued 
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for  under  the  laws  authorizing  expropriation. 
The  tronUe  all  arose  In  matter  of  the  expro- 
priation, with  which  the  city  of  Shreveport 
had  naught  to  do. 

We  do  not  find  it  posailde  to  agree  further 
with  the  position  taken  by  defendant  in  this 
application  for  a  rehearing.  As  to  the  first 
ground  stated,  that  the  space  of  three  feet 
which  plaintiff  seelca  to  expropriate  is  indis- 
pensable to  the  nmning  operation  of  defend- 
ant's road,  we  do  not  take  it  tliat  plaintiff 
has  the  right  of  the  use  of  way  in  such  a 
manner  as  to  wantonly  cause  loss  or  damage 
to  defendsDt  These  companies  will  have  to 
manage  to  run  over  the  short  space,  and  man- 
age their  freight  there,  with  as  little  incon- 
renlence  as  possible  to  one  another.  We 
take  it  tliat,  in  handling  freight  from  one 
road  to  the  other,  there  should  be  but  little. 
If  any,  impediment.  The  defendant  has  ar- 
gued that  a  right  of  way  should  not  be  need- 
lessly interfered  with  by  another  right  of 
way.  By  exercising  some  of  the  regard  good 
neighbors  usually  manifest  towards  one  an- 
other, these  railroads,  we  bellere,  can  man- 
age to  get  along  very  well,  and  not  inflict  In- 
jury on  each  otho's  interests.  Ballroads,  as 
with  all  other  interests,  are  subject  to  regula- 
tions. It  is  true,  as  contended  by  defendant, 
that  these  three  feet  allowed  were  filled  In 
and  graveled  by  It  at  considerable  expense. 
We  thought,  and  still  thlnli:,  as  did  the  jury 
in  this  case,  that  $3,000  was  compensation 
enough  for  this  work,  provided  the  use  was 
exercised  with  due  regard  to  the  rights  of 
the  defendant's  road.  With  reference  to  the 
delivery  of  freight,  and  the  communication 
between  the  two  roads  In  the  matter  of 
freight,  we  do  not  take  it  that  there  should 
be  any  interference,  further  than  must  un- 
avoidably arise  from  passing  trains  of  plain- 
tiff company.  We  do  not  think  there  Is  any 
necessity  to  discuss  the  question  growing 
out  of  the  right  of  the  batture,  further  than 
to  state  that.  In  our  view  of  the  case,  it  was 
in  charge  of  the  municipality.  While  we  have 
no  reason  to  change  the  rules  of  property  un- 
der which  it  was  decided,  in  a  number  at 
Jurisdictions,  that  property  in  use  by  a  rail- 
road company  cannot  be  expropriated  by  an- 
other railroad  company  without  legislative 
direction,  we  cannot  be  unmindful  of  the  fact 
that,  in  a  number  of  cases,  it  has  been  held 
that  even  part  of  the  yard  of  defendant's 
railway  may  be  taken  under  general  grant  of 
the  power  of  eminent  domain.  EDliott,  B.  B. 
f  1121,  citing  a  number  of  decisions.  We  are 
Informed  that  the  right  of  way  was  essential 
to  the  coastruetlon  of  plaintifTs  railroad,  and 
plaintiff  urges  that,  having  the  amount  as- 
sessed, it  is  reasonable  and  Just  to  let  plain- 
tiff have  the  use  for  its  passing  trains.  Plains 
tiff  avers  that  Its  rail  lacks  six  inches  of 
touching  on  defendant's  "reservation";  that, 
in  running  platntUFs  car  or  train  over  its 
(plaintUTs)  track,  the  body  of  the  car  or  train 
^tends  ov^  and  shadows  the  reservation 
about  a  Coot,  and ,  the  other  two  feet  u:^ 


claimed  by  plaintiff  as  Indispensable  for 
"clearance."  The  three  feet  expropriated  are 
never  to  be  used,  save  to  the  extent  Just  stat- 
ed, and  that,  as  we  take  it,  for  the  purpose 
of  passing  trains  only,  and  none  other.  The 
foregoing,  we  think,  is  sustained  by  the  te» 
tlmony.  The  purirase  involved  In  the  princi- 
ple that  one  railroad  company  shall  not  ex- 
propriate th«  property  of  another,  save  for 
crossings  and  similar  objects,  is  to  prevent 
one  railroad  from  absorbing,  destroying,  or 
injuring  another.  In  the  present  case,  we 
have  not  discovered  that  the  mere  passing 
(over  the  short  distance  expropriated)  of 
plaintiff's  road  will  have  that  effect  As  we 
take  it,  the  appointed  work  of  the  defendant 
road  can  be  carrlad  on  at  this  place  without 
damaging  interruption. 

In  the  light  of  the  evidence  before  us,  we 
think  it  proper  to  sustain  our  original  opin- 
ion. We  have  not  discovered,  after  a  pains- 
taking review  of  the  testimony,  that  the  de- 
cree would  to  any  degree,  with  the  modifica- 
tion here  made,  impair  defendant's  franchise. 
It  is  therefore  ordered,  adjudged,  and  decreed 
that  plaintiffs  rail  shall  not  be  laid  nearer 
than  six  Inches  to  the  defendant's  reserva- 
tion, and  that,  in  running  over  the  track,  the 
body  of  plaintiff's  ears  or  trains  shall  not 
top  over  or  trench  on  defendant's  "reserva- 
tion" more  than  about  one  foot,  and  that  the 
remaining  space  of  two  feet  shall  be  plain- 
tiff's clearance  for  its  cars  or  trains,  and  that 
this  right  shall  be  used  only  for  passing  and 
crossing  trains.  With  this  modiflcatlon,  we, 
for  reasons  assigned,  readopt  our  original 
opinion  and  decree  as  the  decree  of  the  court; 
that  Is,  as  in  our  original  decree,  the  Judg- 
ment of  the  lower  court  is  affirmed.  Rehear- 
ing refused. 

BLANOHARD,  J.,  takes  no  part  hi  the  de- 
cision of  this  case. 


(St  La.  Ann.  389) 
KEBNAN  V.  HUMBLE  et  al.  (No.  12,985.) 
(Supreme  Court  of  Louisiana.  Feb.  20,  1899.) 
CJossi-mAOT — Action— Pabtiis. 
When  a  tort  la  perpetrated  through  the  in- 
strumentality of  a  combination  or  conspiracy, 
the  party  wronged  and  injured  may  lo.ok  be- 
yond the  actual  partidpanta  in  committing  the 
injury,  and  join  with  them,  aa  defendants,  all 
who  co-operated  in,  or  advised,  or  assisted  in 
the  accomplishment  of,  the  common  design; 
for  co-trespassers  are  bound  in  solido. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Bast  Feliciana;  Joseph  JU  Oolsan;  Judge. 

Action  by  W.  F.  Keman  against  H.  S.  Hum- 
ble and  others.  Judgmmt  for  defendants, 
and  plaintiff  appeals.  Reversed  and  ren- 
dered. 

Dart  &  Keman,  for  appellant  Milton  A. 
Strickland,  for  appellees. 

WATEINS,  J.  This  is  an  action  In  dam- 
ages for  a  trespass  alleged  to  have  been  com- 
mitted by  the  several  defendants,  with  varl- 


Digitized  by 


Google 


432 


25  SOUTHERN  BBPORTER. 


Oa 


oua  persons  unknown,  on  the  plantation  and 
premises  of  the  plaintiff,  and  for  which  the 
latter  demands  compensation  In  the  sum  of 
$4,250.  The  drcnmstances  under  which  the 
alleged  trespass  was  perpetrated  are  peculiar, 
and  the  best  statement  of  It  which  can  be 
made  is  that  furnished  in  plalntitTs  petition, 
from  which  we  make  the  following  extract, 
Tte.:  "That  on  the  nights  at  September  28 
and  29,  1887,  the  said  Peter  Humble,  Sr.,  the 
said  Klrke  Humble,  the  said  Arthur  Humble, 
the  said  Peter  Humble,  Jr.,  and  Horace  Hum- 
ble (the  latter  being  a  minor,  and  a  child  of 
Henry  Smith  Humble,  for  whose  conduct, 
acts,  and  torts  the  said  Henry  Smith  Humble, 
his  father,  is  liable  and  responsible),  all  of 
said  parish  and  state,  did  go  on  the  said  Riv- 
erside plantation  of  the  said  Keman,  as  pe- 
titioner is  informed  and  believes,  and  go  to 
the  house  of  one  R.  Walker  Hays,  a  tenant 
of  the  said  Keman  on  the  said  plantation, 
and  did  then  and  there,  as  petitioner  is  in- 
formed and  believes,  threaten  the  said  Hays 
to  kill  him  and  to  bum  his  house,  if  he  report- 
ed an  offense  commltied  by  the  said  parties 
at  an  entertainment  given  on  said  place  on 
September  25,  18&7,  for  the  purpose  of  rais- 
ing funds  to  build  a  church;  and  at  the  house 
of  one  Mike  Turner,  another  tenant  and  em- 
ploy6  of  petitioner.  That  the  said  Peter 
Humble,  Sr.,  Klrke  Humble,  Arthur  Humble, 
Peter  Humtde^  Jr.,  and  Horace  Humble  (the 
said  Horace  Humble  being  a  minor,  and  child 
of  the  said  Henry  Smith  Humble),  with  sun- 
dry other  parties,  as  i)etltioner  is  informed 
and  believes,  did  pursue  two  colored  mulatto 
women  (Minerva  Beattie,  wife  of  John  Beat- 
tie,  and  Rhoda  Hnys),  both  tenants  of  peti- 
tioner on  said  Riverside  plantation,  into  the 
house  of  one  Mike  Turner,  tenant  on  petition- 
er's Riverside  plantation,  and  then  and  there 
threaten  the  said  Mike  Turner  and  his  wife, 
and  other  parties  then  in  said  house,  that, 
if  they  did  not  turn  ont  of  the  bouse  the  said 
mulatto  women,  they  would  kill  the  said  Mike 
Turner  and  his  wife;  and  otherwise  terror- 
ized and  threatened  the  said  Mike  Turner  and 
family  that,  if  they  reported  the  said  offense 
to  the  authorities  at  Clinton,  they  would  kill 
the  said  Turner  and  his  wife,  and  bum  all  the 
houses  on  the  place.  That  the  aforesaid 
Humbles,  in  company  with  a  large  crowd  of 
persons  from  the  county  of  Amite,  state  of 
Mississippi,  as  petitioner  is  informed  and  be- 
lieves, on  the  night  of  Tuesday,  September 
28,  1S}7,  did  go  upon  the  said  plantation,  and 
go  to  the  house  of  R.  W.  Hays,  on  said  plan- 
tation, and  notify,  the  said  Hays  that  they 
had  burnt  up  one  house  on  the  plantation, 
and  that  they  would  bum  every  other  house, 
if  he  reported  the  said  offense  to  the  authori- 
ties at  Clinton,  and  that  they  would  kill  the 
said  Hays.  That  the  said  Hays,  being  so  ter- 
rified, was  afraid  to  remain  In  his  said  dwell- 
ing, and  that  on  Wednesday,  the  29tb  of  Sep- 
tember, for  fear  that  his  said  residence  would 
be  burned,  or  that  he  would  be  killed,  or 
some  great  bodily  injury  done  him,  moved 


out  of  said  house  his  family,  and  his  furni- 
ture and  other  things,  and  sought  safety  else- 
where. That  the  said  Humbles  assembled  the 
said  crowd,  and  announced  their  intention  of 
buUdoslng  the  said  John  Beattie,  another  ten- 
ant and  employe  of  petitioner.  That,  with 
his  family,  his  house  having  been  burned,  aa 
I>etitioner  believes,  by  accident,  although  some 
of  the  said  parties  declared  they  bad  burned 
the  same,  and  in  consequence  of  said  threats, 
the  said  John  Beattie,  being  a  tenant  of  pe- 
titioner, abandoned  his  crop,  turned  loose  his 
working  animals,  and  left  the  place.  That 
the  said  John  Beattie  thereupon  transferred 
all  of  his  crops  and  other  things  on  said  place 
to  petitioner.  That  on  the  night  of  Wednes- 
day, September  29,  1897,  the  aforesaid  Hum- 
bles, with  a  large  crowd,  some  of  whom  were 
from  the  state  of  Mississippi,  visited  the  resi- 
dence of  the  said  R.  W.  Hays,  who,  having 
beard  of  their  threatened  coming  to  bum  his 
house,  and  to  kill  or  inflict  serious  bodily 
harm  on  him,  had  vacated  the  same;  and  the 
said  crowd  found  no  person  therehi  when 
they  came.  That  they  wantonly  killed  hla 
dog,  in  the  house,  and  flred  their  pistols  and 
rifles  to  a  great  extent  That  the  other  les- 
sees on  said  plantation,  as  petitioner  is  in- 
formed and  believes,  are  so  terrified  and 
alarmed  that  they  are  afraid  to  stay  In  their 
houses,  and  afraid  to  go  to  the  fields  and 
gather  their  crops.  Q?hat  the  said  tenants  ot 
petitioner,  aa  petitioner  is  informed  and  be- 
lieves, have  done  nothing  whatever  to  justi* 
fy,  extenuate,  or  excuse  the  aforesaid  Hum- 
bles  and  their  said  crowd  for  their  said  Ille- 
gal acts  and  doings.  That  some  of  the  ten- 
ants of  petitioner,  as  petitioner  is  informed 
and  believes,  have  abandoned  their  crops; 
others  are  afraid  to  go  Into  their  fields  to 
gather  their  crops,  and  petitioner  fears  that 
they  wUl  leave  said  plantation;  and  that  said 
crops  are  being  seriously  damaged  by  stock 
breaking  in  thereon,  and  that  the  same  is  lia- 
ble to  waste  for  the  want  of  other  labor  to 
gather  the  same.  That  petitioner  is  Informed 
and  believes  he  will  find  great  difficulty  la 
getting  labor  for  the  balance  of  this  year,  for 
the  next  year,  and  the  succeeding  years,  to 
operate  the  said  plantation,  because  of  being 
in  terror  of  the  said  Humbles.  That  peti- 
tioner, to  protect  his  employes  and  tenants^ 
has  been  compelled  to  buy  arms,  ammunition, 
employ  guards,  and  hire  teams,  and  send 
them  to  the  said  Riverside  plantation,  at 
great  exi)ense,  because  of  the  said  unlawful 
and  nefarious  acts  of  the  aforesaid  Humblea 
and  their  co-consplrators.  That  the  crowd 
from  Amite  county,  state  of  MlsBlBslppl,  was 
present  and  took  part  In  said  unlawful  acts 
on  the  aforesaid  two  nights  by  the  invltati<« 
and  solicitation  of  the  aforesaid  HumbleA 
That  petitioner  has  been  damaged  by  the 
said  unlawful  and  nefarious  acts  of  the  afore- 
said Humbles  in  the  sum  of  forty-two  hun- 
dred and  fifty  dollars,  in  the  manner  follow- 
ing to  wit:  For  terrorizing  and  demoralizing 
said  tenants  on  said  Riverside  plantation  ot 
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petitioner,  two  thousand  dollars;  for  esti- 
mated amount  paid  and  to  be  paid  for  guards, 
teams,  guns,  and  ammunition  to  protect  the 
tenants  and  employes  on  said  plantation,  two 
hundred  and  fifty  dollars;  for  damage  to  crop 
by  deprivation  of  stock,  waste  and  loss  of  la- 
hor  to  gather  the  some  (estimated),  five  hun- 
dred dollars;  for  injury  to  the  reputation  of 
the  said  place,  rendering  it  very  difficult  to 
get  labor  to  operate  said  plantation,  by  rea- 
son of  the  threats  and  intimidations  of  the 
aforesaid  Humbles  and  their  co-conspirators, 
the  sum  of  one  thousand  dollars.  That  peti- 
tioner believes  that  for  the  protection  of  pe- 
titioner's rights  an  injunction  is  necessary,  to 
forbid  and  restrain  the  aforesaid  Humbles 
from  entering  upon  the  aforesaid  Riverside 
plantation  of  the  petitioner;  from  interfering 
with,  threatening,  or  troubling  in  any  man- 
ner or  form  whatever,  the  tenants  and  em- 
ployes of  petitioner  on  said  plantation." 

Subsequently  plaintiff  filed  an  amended  pe- 
tition, the  pmport  of  which  Is  that  since  the 
filing  of  his  original  petition  he  has  made  the 
discovery  that  Peter  Humble,  Jr.,  is  a  minor, 
and  that  his  true  name  is  Ivy  Humble;  that 
he  is  a  son  of  Henry  Smith  Humble,  who  is 
liable  for  all  the  acts  of  trespass  committed 
by  bis  minor  son,  and  for  the  Injury  inflicted 
by  him.  He  charges  that  said  Ivy  Humble 
was  one  of  the  principal  actors  in  the  trans- 
actions enumerated  and  described  in  the  orig- 
inal petition. 

For  answer,  W.  S.  Humble,  In  his  behalf, 
and  as  representing  his  two  minor  sons, 
Horace  and  Ivy,  pleads  a  general  denial;  and 
Arthur,  Kirke,  and  Peter  Humble,  making 
common  cause,  also  plead  the  general  issue. 

Inasmuch  as  the  testimony  was  delivered 
by  the  witnesses  In  a  narrative  form,  we  have 
chosen  to  reproduce  a  large  part  of  same  in 
like  manner,  by  making  excerpts  therefrom 
as  follows,  viz.: 

Dr.  R.  L.  Carmth,  sworn,  says:  "He  knows 
where  Judge  Keman's  Riverside  place  is. 
He  was  there  on  the  26th  of  September,  1897. 
At  the  time  of  the  entertainment  given  by  the 
colored  people,  there  were  present  Klrke 
Humble,  Peter  Humble,  Horace  Humble, 
Peter  Humble,  Jr.,  myself,  Bruce  Hodges,  a 
Mr.  Frlsbee.  All  these  parties  were  more  or 
less  intoxicated.  I  don't  know  that  there  was 
any  particular  disturbance.  When  we  arriv- 
ed there,  Mr.  Kirke  Humble  was  cursing, 
swearing,  and  using  violent  language,  some 
distance  from  the  negroes.  That  was,  I 
Judge,  about  35  yards  from  the  place  of  as- 
semblage. I  don't  know  that  that  had  any 
effect  on  the  negroes.  After  we  got  there, 
Mr.  Klrke  Humble  quieted  down.  I  went  to 
them,  and  told  them  we  were  a  peaceable 
crowd,  and  they  seemed  to  be  satisfied.  I 
Judge  this  was  about  nine  or  ten  o'clock. 
The  entertainment  continued  at  least  an  hour 
after  we  got  there.  After  it  broke  up,  wit- 
ness started  home,  and  Peter  Humble  called 
to  him  to  come  back.  There  were  a  number 
of  darkles  coming  along  the  road  behind  wlt- 
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nees.  They  were  carrying  a  torchlight 
Peter  Humble,  Jr.,  and  Peter  Humble,  Sr., 
were  following  a  short  distance  behind  them. 
Peter  Humble,  Sr.,  called  to  them  to  stop  and 
hold  on  with  that  light,  and  called  to  me  to 
"Hold  on,  doctor.'  I  stopi)ed  and  allowed  the 
negroes  to  pass  me.  I  don't  know  whether 
Johnnie  Beattie  was  in  that  crowd  or  not. 
At  this  time  the  only  white  men  I  know  of 
were  present  were  Peter  Humble,  Sr.,  Peter 
Humble,  Jr.,  and  myself.  There  were  wom- 
en in  the  crowd.  I  merely  noticed  there 
were  women.  Don't  know  whether  they 
were  blade  or  mulatto.  When  Peter  Humble 
called  to  me,  I  dismounted  and  hitched  my 
horse,  and  went  back  to  Peter  Humble,  Sr.. 
who  was  on  the  ground,  on  foot.  About  the 
time  I  got  to  him,  Peter  Humble,  Jr.,  who  was 
on  his  horse,  said  to  Peter  Humble,  Sr.:  Don't 
bother  those  negroes.  Let  them  alone.'  He 
said  to  Peter  Humble,  Sr.:  'Go  get  that  light' 
Peter  Humble  rode  on  after-  the  negroes  on 
his  pony,  and  I  saw  him  overtake  them  on 
the  road,  and  ride  for  several  moments  by  the 
side  of  the  one  that  was  carrying  the  torch. 
Then  he  came  back  to  the  other  Humble  and 
myself,  where  we  were,  and  said:  'Bud,  I 
can't  get  that  light  John  Beattie  has  got  it 
and  won't  give  it  up.'  I  remonstrated  to 
Peter  Humble,  Sr.,  and  the  only  answer  he 
gave  me  was,  Ton  follow  us.'  My  answer 
was,  "Why  don't  yon  let  those  negroes  alone?' 
When  little  Peter  came  and  told  him  he  could 
not  get  the  light,  he  said,  'Go  and  get  It.' 
Again  little  Peter  rode  on  and  left  us,  and 
passed  out  of  my  sight.  Peter  Humble,  Sr., 
also  went  ahead  of  me,  and  I  followed  after 
him,  and  when  I  overtook  him  both  of  them- 
were  stopped  at  a  fence.  I  saw  nothing  of 
the  torchlight,  and  said  to  Peter  Humble,  Sr., 
'Don't  bother  those  negroes  any  more,'  and 
asked  him,  'Where  are  you  going?  What 
are  you  going  to  do?'  He  said,  'Ton  stay 
with  US.'  Little  Peter  Humble  left  his  horse 
outside  the  fence,  and  the  two  got  over  the 
fence  Into  a  field,  and  walked  off  from  me; 
and  I  followed  In  the  direction  they  went, 
when  I  came  to  a  cabin,  and  stopped  at  a 
picket  fence.  I  saw  at  the  door  of  the  cabin, 
on  the  gallery,  Peter  Humble,  Jr.;  and  at  the 
end  or  side  of  the  cabin  Peter  Humble,  Sr.. 
was  standing.  I  stood  where  I  was  and 
listened.  I  first  heard  a  voice  on  the  inside- 
of  the  house  saying:  "What  do  you  want, 
Peter?  Tou  can't  come  In  my  honse.  I 
ain't  going  to  open  the  door.'  Little  Peter 
Humble  was  standing  at  the  door,  and  said: 
'Go  to  the  door.'  Then,  I  heard  the  voice  of 
Peter  Humble,  Sr.,  but  could  not  understand 
what  he  said.  I  heard  the  voice  on  the  in- 
side saying:  Tell  me  what  you  got  to  say. 
I'll  put  my  ear  right  down  to  this  hole,  and 
nobody  can  hear  what  you  say  but  me. 
There  ain't  nobody  else  standing  dose  to  the- 
door.'  Then,  again,  after  hearing  the  voic& 
of  little  Peter,  not  imderstandlng  what  he 
said,  I  heard  from  the  inside  the  same  voice. 
All  this  voice  I  have  been  talking  about  was 
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a  man'8  voice,  saying:  'No,  I  don't  want  no 
whisky.  You  can't  come  In.  -  I  ain't  going 
to  open  the  door.'  •  •  •  When  I  saw 
Peter  Hnmble,  Sr.,  at  the  end  of  the  house,  I 
went  to  him,  and  tried  to  persuade  him  to 
come  away.  I  spoke  In  a  whisper  to  bbn. 
He  answered  In  a  loud  tone,  and  addressed 
me  as  'doctor.'  Then  I  left  him,  and  went 
back  to  a  small  cabin,  where  I  could  conceal 
myself  from  view;  and  there  I  beard  Peter 
Humble,  Sr.,  say:  'You. don't  go  towards 
that  gun.  ril  shoot  you,'  or  Til  blow  your 
brains  out,'  or  some  threatening  remark. 
l%en  little  Peter  left  the  door,  stepped  oft  the 
gallery,  walked  a  short  distance,  and  fell,  and 
remarked  that  he  was  sick.  I  went  to  him 
and  helped  him  on  his  feet,  and  assisted  him, 
with  a  good  deal  of  difficulty,  to  walk  outside 
of  the  yard  Inclosure,  where  he  fell  again. 
And  at  that  time  Peter  Humble,  Sr.,  came  to 
where  we  were,  from  where  he  had  been 
stationed,  at  the  end  or  side  of  the  house;  and 
when  we  got  to  where  I  asked  him  to  help 
me  to  get  Uttle  Peter  away  from  there,  and 
proposed  that  we  leave  the  place,  get  away 
from  there,  and  go  home,  be  said:  'No,  you 
stay  with  me,  and  we  will  go  in  that  bouse.' 
I  told  him  be  was  crazy,  and  that  I  would 
not  assist  him  In  doing  anything  of  the 
kind.  I  begged  him  again  to  help  me  carry 
little  Peter  off,  and  about  that  time  I  beard 
a  noise  at  the  door  of  the  house,  as  if  It  was 
opened,  and  a  voice  asking:  'Let  me  come 
out  there.  I  want  to  speak  to  you.'  Peter 
Humble,  Sr.,  spoke  up  and  said:     'Get  back 

In  that  bouse,  you ,  or  I  will  kill  you.' 

This  was  on  Judge  Keman's  place.  I  heard 
only  one  voice  In  the  bouse.  Where  I  beard 
the  voice  was  in  Mike  Turner's  cabin,  in 
which  he  lived,  on  W.  F.  Kernan's  place.  I 
know  where  John  Beattie  lived,  on  Judge 
Keman's  place.  Mike's  cabin  Is  a  little  less 
than  a  mile  from  the  cabin  occupied  by  John 
Beattie.  The  bouse  where  John  Beattie  liv- 
ed must  have  been  burned,  as  I  have  passed 
by  there,  and  it  Is  not  there." 

John  Beattie,  sworn,  says:  "I  lived  in  Sep- 
tember, last  year,  on  Judge  Kernan's  Riverside 
place.  I  was  renting  land  from  Judge  Ker- 
nan.  I  owed  him.  I  was  not  at  the  church 
entertainment  at  tbe  first  beginning.  I  came 
there  about  an  hour  before  it  broke  up.  I 
think  it  was  about  ten  o'clock  before  my  wife 
and  children  and  sister-in-law  were  there.  I 
saw  Dr.  Carruth,  Kirk&  Humble,  Peter  Hum- 
ble, Sr.,  Peter  Humble,  Jr.,  Mr.  Bruce  Hodges, 
and  Mr.  Frisbee.  Mr.  Frisbee  lives  in  Missis- 
sippi. When  I  got  there,  the  people  did  not 
seem  to  be  disturbed.  They  were  selling  and 
going  on  when  I  got  there.  They  broke  up, 
I  think,  about  eleven  o'clock.  After  they 
broke  up,  I  started  home  with  my  wife  and 
sister-in-law  and  Henry  Holmes  and  tbe  lit>- 
tie  children.  The  entertainment  was  nortb  of 
my  house,  towards  the  Mississippi  line.  Mrs. 
Bumble's  bouse  is  south  of  my  house.  I  start- 
ed home,  and  Just  below  the  church,  about  a 
hundred  yards,  tbe  roads  forked.    The  right- 


hand  road  went  to  my  bouse;  tbe  left-hand 
road  to  Mike  Turner's  house,  where  my  sister- 
in-law  was  going.  I  went  as  far  as  Mike 
Turner's  with  my  sister-in-law.  I  had  a  light. 
Little  Peter  Humble  rode  up,  and  asked  Hen- 
ry Holmes  to  step  aside;  be  wanted  to  see 
blm.  I  told  Henry  to  give  me  the  light,  and 
I  would  walk  on.  Peter  Humble,  Jr.,  rode 
up  side  of  Henry  Holmes,  and  told  Um  to 
blow  the  light  out  I  told  Henry  no,  be  could 
not  blow  tbe  light  out;  and  he  said:  'No?  If 
we  can't  blow  It  out,  we  will  shoot  it  out' 
After  they  got  over  tbe  fence,  I  went  on  to 
Mike  Turner's  bouse,  too.  Directly  Peter 
Humble,  Jr.,  walked  up -in  tbe  yard,  and  I 
stepped  in  tbe  house  and  shut  tbe  door.  In 
about  a  minute  or  so  after  the  door  was  shut, 
another  man  came  in  behind  the  house,  and 
poked  a  pistol  through  the  crack,  and  told 
Mike  Turner  to  open  tbe  door.  Mike  did  not 
open  the  door,  and  the  man  outside  told  Mike 
to  stand  up  to  the  door,  and  hear  what  be  had 
to  say  to  him.  He  cussed,  and  told  Mike  If  be 
did  not  open  tbe  door,  and  get  up  there  and 
bear  what  he  bad  to  say,  be  was  going  to 
shoot  blm.  In  a  short  while  they  walked  off 
out  to  tbe  cotton  patch,  talking.  I  stepped  out 
on  tbe  gallery.  I  asked  for  Mr.  Humble,  and 
said,  'Mr.  Humble,  I  would  like  to  talk  with 
yon.'  He  said:  'Yon  had  better  get  back  In 
there.  I  will  shoot  your  head  off.'  That  was, 
I  think,  Peter  Humble,  Sr.,  from  his  voice.  I 
went  back  Into  the  bonse.  My  wife,  sister-in- 
law,  Rhoda  Hays,  Mike  Turner,  bis  wife,  Co- 
lumbus Dunn,  Mike  Turner's  stepdaughter, 
Henry  Holmes,  and  children,  were  in  there. 
We.  Arthur  Humble  told  me,  at  Mr.  Felix 
Dreyfous'  store,  that  Tuesday  morning,  when 
I  came  into  Clinton,  that  that  racket  that  went 
on  up  there,  if  It  was  not  stopped,  I  would  be 
held  responsible  for  it.  He  said  his  brother 
had  got  in  a  little  disturbance  up  there  on 
Judge  Keman's  place,  and  be  was  Informed 
that  I  was  going  to  carry  It  to  Clinton,  and 
report  him;  that,  if  so,  that  be .  was  going  to 
get  up  a  crowd  of  men,  and  come  over  there 
and  hurt  some  one." 

Mike  Turner,  sworn,  says:  "I  live  at  Judge 
Keman's  Riverside  plantation.  Lived  there 
last  September.  I  remember  the  night  John 
Beattie,  his  sister-in-law,  and  a  lot  of  them 
came  to  my  house.  They  got  to  my  house 
about  ten  o'clock.  They  came  In  with  my 
little  children  very  calmly,  and  said,  'Papa, 
get  up  and  open  tbe  door.'  Mr.  Peter  Humble 
came  to  my  bouse,  and  wanted  to  get  In.  Lit- 
tle Peter  came  on  the  gallery,  and  said: 
'Mike,  you  know  me.'  I  said,  'Peter;  yes,  I 
know  you.'  He  says,  *I  ain't  going  to  hurt 
you.'  Peter  Humble,  Sr.,  says,  'Open  tbe  door, 
and  he  will  give  you  a  gallon  of  good  whisky.' 
He  says:  'Open  the  door  for  me,  please.  I 
ain't  going  to  hurt  you,  nor  neither  your  fam- 
ily.' That  Rhoda  Hays  promised  to  let  him 
go  home  with  her,  and  be  wants  to  go.  If 
you  don't  open  the  door,  I  will  shoot  you.*  I 
says:  'Peter,  here  is  a  crack  in  the  door.  I 
can  bear  all  you  want  to  say  to  me;'  and  the 
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other  one  says:  'Get  up  to  that  door,  and  bear 
what  that  man  has  got  to  say.  That  is  all  I 
know  about  It'  I  saw  a  pistol  poking  through 
the  crack  at  the  head  of  my  bed.  I  had  taken 
it  to  be  a  pistol  at  that  time.  Peter  Humble^ 
Sr.,  said,  if  I  did  not  get  np  to  the  door,  he 
would  shoot  me." 

Minerva  Seattle,  sworn,  says:  "She  Is  the 
wife  of  John  Beattle.  I  was  in  the  house  the 
night  the  disturbance  took  place.  I  was  with 
my  sister,  and  she  asked  me  to  go  by  with 
her,— «he  was  afraid  to  go;  and  I  went  by 
with  her.  Myself  and  sister  Rboda  were  on 
the  way.  Some  parties  behind  hitched  their 
horses  and  came  up  behind  ns,  and  we  broke 
and  run.  We  ran  Into  the  house.  I  think 
Johnnie  Beattle  fastened  the  door.  They  curs- 
ed, and  told  Mike  Turner  to  open  the  door. 
They  told  Mike  Turner  they  would  not  Inter- 
rupt him.  If  be  would  open  the  door,  but  did 
not  say  what  they  wanted.  Mr.  Peter  Hum- 
ble was  at  the  back  of  the  house,  and  threat- 
ened to  shoot  in  if  we  did  not  open  the  door. 
There  were  four  men,  four  women,  and  three 
children  in  the  house.  I  went  under  the  bed. 
I  was  afraid  they  would  shoot  in  the  house. 
My  sister  and  Mike's  stepdaughter  went  behind 
the  bed,  which  had  a  high  headboard.  The 
men  stood  around  the  hearth  at  the  fire.  We 
got  away  from  there  about  half  past  eleven 
o'clock.  I  left  Judge  Keman's  place.  I  left 
because  I  was  afraid  the  white  people  would 
come  back  again,  as  they  had  threatened  to 
do.  I  was  afraid  of  the  people  at  the  supper. 
Peter  Humble,  Sr.,  Peter  Humble,  Jr.,  Kirke 
Humble,  and  Dr.  Carrutb,  they  were  all  I 
knew  to  be  afraid  of.  I  went  to  the  supper 
about  nine  o'clock,  and  did  not  stay  long.  There 
was  no  dlstmbance  at  the  supper,  more  than 
the  white  people  were  cursing  around,  and  I 
thought  there  would  be  a  disturbance,  and  I 
left  I  don't  know  who  It  was  cursing.  They 
were  down  the  road  a  piece.  I  heard  their 
voices.  Mr.  Humble,  Dr.  Carruth,  and  young 
Himible  all  followed  behind  ns.  They  were 
right  close  when  we  broke  and  run.  They 
were  right  at  ns.  I  did  not  know  what  they 
were  following  us  for,  and  I  was  afraid,  and 
we  all  run.  It  was  the  Humbles'  way  to  go 
by  Mike  Turner's  house,  home." 

Robert  Germany,  sworn,  says:  "He  was 
living  in  the  parish  in  September,  last  year. 
He  knows  the  Humble  boys.  Arthur  Humble 
Invited  him  to  Join  a  crowd  to  go  to  a  church. 
He  said  his  brother  and  Bruce  Hodges  had 
gone  to  a  collation  atbir  over  there,  and  raised 

.  He  said  they  were  drunk,  and  they  did 

not  do  4inythlng;  and  he  said  the  boys  had 
been  back,  and  apologized  to  them,  and  ofCered 
to  pay  any  damages  for  what  they  had  done. 
I  think  he  said  the  negroes  agreed  to  drop  it 
bat  had  since  heard  they  had  gone  to  Clinton 
to  report  them,  and  he  wanted  to  get  up  a 
crowd  of  the  boys  to  go  and  tell  tbem  they 
had  to  drop  It  I  don't  know  that  Arthur  said 
anything  more.  Witness  said.  If  the  negroes 
resisted,  they  might  have  some  of  them  to  kill; 
and  Arthur  said  he  did  not  think  they  would 


fight  I  told  them  it  ought  to  be  headed  by 
settled  men,  and  not  a  lot  of  boys;  and  Ar- 
fhor  Humble  said  there  would  be  old  men  at 
the  head  of  it,— either  Mr.  Bruce  Hodges'  fa- 
ther or  Mr.  Talbert." 

W.  H.  Doughty,  sworn,  says:  "I  was  not 
invited  by  any  of  the  Humble  boys  to  go  on 
Judge  Keman's  place.  I  did  not  Join  any 
crowd  to  do  so.  I  heard  Arthur  and  Kirke 
Humble  make  a  threat  against  John  Beattle, 
early  Tuesday  morning,  at  Felix  Dreyfous' 
store,  the  day  the  house  was  burned.  They 
were  looking  for  John  Beattle  at  the  time, 
and  said,  If  he  went  to  town,  they  would  do 
something.  He  don't  remember  what  He 
knows  that  John  Beattle  was  one  of  Judge 
Keman's  tenants  at  that  time.  Arthus  Hum- 
ble was  around  at  that  time  with  a  pistol. 
He  made  inquiry  about  where  John  Beattle 
was.  Kirke  Humble  had  something  to  say 
about  John  Beattie.  He  made  some  threat— 
don't  remember  exactly  what  it  was,— and 
wanted  to  know  whether  he  was  around  or 
not  Arthur  stayed  at  the  store.  Kirke  went 
np  the  road  towards  C3inton  or  Mr.  Hodges'. 
They  said.  If  John  Beattie  went  to  town  and 
reported  the  case,  what  they  would  do. 
Don't  remember  what  they  said." 

Rboda  Hays,  sworn,  says:  "She  was  pres- 
ent at  that  entertainment  Saturday  night 
She  was  disturbed  at  the  entertainment 
Some  white  boys  came  up  to  the  church 
where  we  were.  Some  cursing  and  slngtog. 
I  went  to  Mike  Tamer's  bouse.  There  waa 
a  crowd  followed  me.  Mr.  Peter  Humble, 
Mr.  Carruth,  and  young  Peter  Humble  were 
In  the  crowd.  I  did  not  do  anything  but  ran. 
I  was  afraid,  like  all  the  rest  were.  I  was 
afraid,  because  they  were  cursing  and  going 
on,  and  It  frightened  me.  That  was  Satur- 
day night  I  was  disturbed  on  Wednesday, 
and  left  home,  and  went  to  Mr.  C.  Louis  Tal- 
bert's  quarter.  I  was  at  home  Tuesday  night 
There  was  a  disturbance  near  my  house  on 
Tuesday  night  There  was  a  crowd  came 
there  to  Mr.  Walker  Hays.  I  saw  them  and 
heard  a  great  lot  of  them.  I  did  not  know 
who  the  three  were.  By  the  noise  of  the 
horses  when  they  left  K  seemed  like  there 
were  more  than  three.  It  was  dark.  I  could 
not  see.  I  recognized  Mr.  Frlsbee's  voice  in 
the  crowd  that  night.  I  did  not  recognize  the 
voice  of  anybody  else.  They  told  Mr.  Hays, 
If  he  reported  them,  they  would  come  back 
and  kill  every  colored  man  on  the  place,  and 
him  too.  We  stayed  at  home  that  night.  I 
left  home  next  day,  and  went  over  to  Mr.  Tal- 
bert's.  Was  not  there  Wednesday  night.  All 
the  people  on  the  place  left  except  two  fami- 
lies. One  of  the  families  did  not  know  any- 
thing about  It.  I  went  back  home  Thursday 
morning.  I  saw  where  some  one  had  shot  a 
dog  on  a  cotton  pile  In  my  house.  I  saw 
horse  tracks  all  around  everywhere.  The 
bands  quit  work  gathering  the  crops.  They 
quit  more  than  a  week.  The  hands  did  not  go 
back  to  work  until  W.  H.  Doughty  and  Louis 
Talbert  went  to  take  charge." 


Digitized  by 


Google 


436 


25  SOUTHEBM  imPORTEB. 


(La. 


.  Albert  Hays,  sworn,  says:  "I  was  there  on 
Tuesday  nigbt  when  the  crowd  came  there. 
When  they  rode  up,  they  haQed.  Ma  an- 
swered them,  and  they  asked,  was  Mr.  Hays 
at  home.  Mr.  Hays  said  'Yes,'  and  he  opened 
the  door.  They  said:  'Come  out  on  the  gal- 
lery, I  would  like  to  converse  with  you  a 
few  moments.  No  harm,  no  danger  whatev- 
er.' They  said:  'We  came  over  to  see  at)out 
that  little  disturbance  them  boys  had  here  on 
Saturday  night  We  beard  yon  all  had  re- 
ported UB.'  They  said:  'If  this  thing  is  re- 
ported, we  are  going  to  burn  the  last  bouse 
there  Is  on  the  place,  and  swing  the  last  ne- 
gro man's  neck  to  a  limb;'  and  they  said, 
'Yours,  too,  Mr.  Hays.'  They  said,  'This 
thing  lies  In  your  power,  and.  If  It  Is  reported, 
yon  will  pay  the  penalty  of  It'  They  said: 
'You  can  go  to  town  to-morrow  and  report  It 
If  you  want  but  you  had  better  make  your 
coffin  before  you  leave  home.  If  you  can't 
make  It  you  bad  better  hire  me,  I  am  a  good 
carpenter;'  and  spoke  and  says:  'I  wUl  give 
you  fifty  dollars  to  carry  it  to  town.  I  guess 
you  claim  that  them  boys  burned  that  bouse 
of  John  Beattie's,  and  says  the  boys  that  were 
here  on  Saturday  night  has  got  your  house 
surrounded.  They  are  here;'  and  said,  'I 
guess  you  heard  what  I  say.'  Mr.  Hays  told 
him  'Yes,'  and  he  said,  'Good  night'  That 
was  between  three  and  four  o'clock  at  night 
I  did  not  recognize  the  voices  of  any  of  them, 
but  old  man  Frlsbee.  We  did  stay  there  the 
next  day.  We  left  home  that  night.  When 
they  did,  I  went  down  to  Alvln  Nesom'a 
place.  In  the  Sixth  ward.  Ma  and  the  others 
went  to  Mr.  Talbert's.  I  went  back  to  the 
place  Thursday  morning.  Left  it  on  Wednes- 
day morning.  Went  after  a  wagon  to  move 
ma  and  them.  I  could  not  get  anybody  to 
go  in  there  with  a  wagon.  They  were  all 
scared  after  the  white  folks  had  been  in 
tliere.  I  was  afraid  to  go  in  there.  Of  the 
crowd.  Pretty  much  all  the  bands  left  the 
place,  and  left  their  crops  in  the  field.  The 
uands  were  gone  four  or  five  days,  both  night 
and  day.  After  that  they  would  come  back 
and  work  In  the  day,  and  go  away  at  night' 
The  cattle  destroyed  as  much  of  the  crop  as 
they  wanted  to,  a  couple  of  nights  after  these 
fellows  was  in  there,  because  everybody  was 
scared  to  go  for  them,  because  of  the  knowl- 
edge there  was  a  disturbance  on  the  place." 
Jonas  Barnes,  sworn,  says:  "All  I  know 
about  Saturday  night  I  came  to  CUnton,  and 
when  I  arrived  at  Mr.  Felix's  store  (as  near 
as  I  can  come  at  It,  about  half  past  seven) 
these  men  left  the  store  ahead  of  me,  and 
came  over  on  the  south  of  the  creek  on  Judge 
Kernan's  place.  I  then  went  home,  and  did 
not  go  to  the  entertainment.  Tuesday  night 
ten  minutes  after  two  o'clock,  these  men  pass- 
ed by  my  house,  going  towards  Mr.  Hays'.  I 
saw  nothing  more  of  them  that  night.  It 
seemed  to  me,  from  the  noise  of  the  horses' 
feet,  there  were  maybe  twenty-five  head  of 
men.  The  crowd  was  coming  from  Beaver 
Creek  ford,  leading  by  John  Beattie's  house. 


They  came  up  a  road  which  leads  from  Fe- 
lix's store  across  Beaver  creek,  and  by  Beat- 
tie's.  Wednesday  night  I  heard  a  little  noise 
of  horses'  feet  about  50  yards  from  my  bouse. 
They  did  not  come  on  by  my  house.  From 
the  north  part  of  the  place.  Mr.  Hays  and 
Mike  Turner  live  on  the  north  part  of  the 
place.  I  was  sitting  out  In  the  thicket  be- 
cause I  was  afraid  to  stay  in  the  house. 
About  half  past  ten  o'clock  I  heard  the  fire  of 
two  guns  towards  Mr.  Hays'  house.  I  went 
back  In  my  house  at  half  past  eleven  o'clock, 
and  between  midnight  and  day  I  heard  the 
report  of  another  gun.  I  heard  no  more  from 
them  that  night  I  had  gone  to  bed,  and 
heard  the  voice  of  a  man  say,  'Who  lives 
here?  That  was  Saturday  night  I  was  a 
tenant  on  Judge  Kernan's  place  at  that  time; 
also.  Walker  Hays.  My  wife  was  scared,  and 
left  home  with  the  children.  I  could  not  keep 
them  there.  Everybody  on  the  place  left,  ex- 
cept myself,  my  grandfather,  and  my  grand- 
mother. They  were  disturbed  very  severe  for 
about  five  days.  The  cattle  broke  In  one  por- 
tion of  the  field,  and  we  found  It  out  They 
did  not  destroy  very  much.  The  largest  ma- 
jority of  the  hands  left  out  Wednesday  morn- 
ing. When  Mr.  Doughty  came  there  and  told 
them  he  had  taken  charge  of  the  place,  the 
hands  came  back." 

Fhcebe  Clark,  sworn,  says:  "I  lived  on 
Judge  Kernan's  place  last  September.  I  have 
no  husband.  I  lived  in  one  end  of  my  house. 
I  was  at  the  house  when  they  came  there 
Tuesday  night  I  heard  some  one  come  to 
Mr.  Hays'  door  and  call,  and  when  he  called 
I  answered  in  n^y  room.  Then  Mr.  ECayS' 
answered,  and  aaked  them  what  did  they 
want.  They  asked  him  to  step  out  on  the 
gallery;  they  wanted  to  talk  with  him  about 
the  disturbance  that  passed  down  at  John 
Beattie's  Saturday  night  He  says:  'It  did 
not  happen  at  John  Beattie's.  It  happened 
down  at  the  church,  and  at  Mike  Turner's.' 
He  said:  'Mike  Turner?  O,  yes;  that  makes 
me  kind  of  hungry  for  him.'  He  said:  'Mr. 
Hays,  I  understand  you  all  want  to  put  young 
men  that  were  here  Saturday  night  to  trou- 
Ue;  but  let  me  tell  you  one  thing:  If  those 
young  men  are  put  to  trouble,  you  all  shall 
pay  the  penalty.'  Mr.  Hays  said,  'I  don't 
know  anything  about  the  disturbance,  more 
than  that  I  have  heard.'  He  said,  'Sunday 
evening,  when  Peter  Humble  was  over  hece, 
I  got  those  boys  to  drop  it  and  have  no  more 
to  do  about  it;'  and  he  said,  'As  to  reporting, 
I  don't  know  anything  about  It'  He  said: 
'Mr.  Hays,  It  is  In  your  power  to  keep  It  out 
of  the  court  house.  If  It  gets  Into  the  court 
house,  we  will  burn  the  last  house  here,  and 
Swing  the  last  negro  man's  neck;  and  yours, 
too,  Mr.  Hays.'  He  said:  'I  guess  you  will 
eay  those  white  men  burned  this  house  down 
here.  If  they  did,  they  were  free  white  men 
from  the  state  of  Mississippi.'  He  said:  'Mr. 
Hays,  If  you  know  the  benefit  of  yourdlfe, 
you  will  keep  that  out  of  the  court  house.  If 
this  thing  goes  into  the  court  house  In  din- 
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ton,  Mr.  Hays,  youi  doom  will  be  In  the  bot- 
tom pit  of .  You  ain't  lootdng  for  heav- 
en, are  you?  If  you  Is,  you  will  never  reach 
it'  He  said:  'Mr.  Hays,  if  you  go  to  Clinton 
to-morrow,  make  your  box,  and  carry  it  with 
you;  for  you  will  never  reach  here  any  more.' 
And  the  man  on  the  right  hand  spoke  and 
said:  'If  you  can't  make  It,  get  me  to  make 
it.  I  am  a  pretty  good  carpenter;'  and  the 
other  man  on  the  left-hand  side  said,  1  would 
give  fifty  dollars  for  it  to  get  to  OUnton.'  The 
man  that  was  first  talking  said,  'Mr.  Hays, 
do  you  know  who  I  am?'  Mr.  Hays  said,  *! 
do  not.'  He  said,  1  am  a  free  white  man 
from  the  free  state  of  Mississippi,  20  years  of 
age,  with  a  white  heart'  Said,  "Mr.  Hays,  you 
understand  what  I  had  to  say,  didn't  you?* 
Mr.  Hays  said,  'Yes,  sir;  I  did  understand 
every  word.'  He  said:  Tell  all  your  sur- 
rounding friends  what  I  had  to  say.  Good 
night;'  and  they  went  away.  I  did  not  rec- 
ognize any  of  the  voices,  except  old  Mr.  Frls- 
bee.  I  stood  up  on  my  bed  and  looked  all  I 
could.  I  could  not  tell  exactly  how  many 
there  were.  There  were  there  eight  at  the 
door  with  gunst  and  looked  like  about  nine  or 
ten  behind  up  the  road.  The  clock  had  just 
struck  three,  not  five  minutes  before  Oiey 
rode  up.  I  was  awake.  I  was  over  at  Mr. 
Louis  Talbert's  plantation  with  my  children 
Wednesday  night.  I  was  scared  to  stay  at 
my  bouse.  I  returned  Thursday  morning 
about  eight  o'clock.  When  I  left  home,  I 
■hut  up  my  doors.  When  I  returned,  they 
were  open,  and  a  dog  lying  on  the  cotton  pile, 
dead.  That  pile  of  cotton  was  inside  the 
bouse.  The  dog  was  shot  I  carried  every- 
thing I  had  to  the  woods  before  I  left.  All 
the  hands  scattered  out  and  went  to  other 
plantations  awhile,  and  some  of  them  never 
came  back  to  stay.  I  first  became  satisfied 
to  return  there  to  stay  when  Mr.  Louis  Tal- 
bert  came,  and  said  Judge  Eernan  bad  sent 
him  there  to  protect  the  place.  Henry 
Holmes  and  John  Quinn  went  back  after  they 
came  down  here  and  saw  Judge  Keman,  and 
be  sent  them  back.  Mike  Turner  stayed  up 
there  with  us  for  about  a  week,— up  there 
where  Mr.  Talbert  was.  Mr.  Doughty  was 
there  tending  to  gathering  John  Beattle's 
crop.  He  did  not  stay  there  at  night  Dur- 
ing this  time  the  stock  eat  up  a  good  deal  of 
our  crop.  The  gates  would  be  open  every 
morning,  and  when  I  would  get  there  I  would 
run  them  out.  I  don't  know  anything  aoout 
Seattle's  crop.  I  lived  about  one  and  a  half 
miles  from  Seattle,  way  up  near  the  Missis- 
sippi line.  When  I  returned  Thursday  morn- 
ing there  were  horse  tracks  all  around  the 
house." 

W.  H.  Doughty,  recalled,  says:  "I  was  em- 
ployed by  Judge  Keman  to  take  charge  of 
the  place  and  gather  the  crops.  I  had  John 
Seattle's  crop  gathered,  and  saw  after  all 
the  balance.  The  crops  were  Injured  by  the 
stock.  Mr.  Hays'  crop  was  damaged,  and 
John  Seattle's  crop  was  damaged,  by  the 
stock.     John   Beattle's   corn   was   damaged 


about  twenty-five  barrels;  and  his  cotton,  I 
suppose,  a  bale.  I  had  six  bales  gioned  for 
John  Seattle.  I  bad  gathered  about  four  or 
five  bales.  I  paid  50  cents  a  hundred  for 
picking.  I  paid  60  cents  a  day  for  gathering 
his  com.  I  had  four  bands  for  two  days 
gathering  the  corn.  About  $4.80.  Judge  Ker- 
nan  paid  me  for  my  services,— forty-five  dol- 
lars for  gathering  the  crop  and  seeing  to  the 
place.  I  had  two  hands  for  nine  dollars  a 
month  and  feed,  for  one  month,  gathering 
John  Beattle's  crop,  and  doing  other  work  on 
the  place.  It  cost  about  four  dollars  a  month 
each  to  feed  the  hands,— making  $26." 

Louis  Talbert  sworn,  says:  "I  was  em- 
ployed by  Judge  Eernan  to  go  on  the  place, 
protect  his  hands,  and  keep  them  there.  The 
hands  left  the  place  during  this  disturbance. 
Some  of  them  came  onto  my  place.  They 
said.  If  Judge  Eernan  did  not  put  some  man 
there,  they  would  not  go  back.  I  was  there 
in  the  capacity  as  guard— a  protector— ten 
days.  Judge  Eernan  paid  me  twenty  dollars. 
I  am  on  that  place  now  as  a  tenant  I  rent 
this  year  the  John  Seattle  land  for  1,350 
pounds  lint  cotton.  Judge  Eernan  has  to 
build  me  a  dwelling  to  live  in  on  the  place. 
He  was  also  to  build  me  a  cabin  for  me  on 
his  land." 

Walker  Hays,  sworn,  says:  "He  lived  on 
Judge  Eeman's  place  last  year.  Some  par- 
ties came  to  my  house  In  September.  The 
crowd  rode  up  to  my  house  about  two  o'clock 
in  the  morning,  and  called  for  me  three  times 
before  I  answered.  Then  I  asked  them  what 
they  wanted.  They  said:  'Please  step  on 
the  gallery.  We  want  to  converse  with  you 
a  lltUe.'  That  there  was  no  harm,  no  danger 
whatever.  I  opened  the  door.  They  asked 
me  to  walk  on  the  gallery.  I  told  them  I 
would  not  I  told  them  I  could  bear  all  they 
had  to  say  where  I  stood.  He  said,  'Mr. 
Hays,  our  presence  here  to-night  Is  to  see 
you  on  this  little  trouble  that  took  place  at 
John  Seattle's.'  I  told  them  It  happened  out 
at  a  IltUe  church  where  they  had  an  enter- 
tainment and  at  Mike  Turner's.  They  said, 
'Mr.  Hays,  we  were  notified  that  you  wanted 
to  put  that  nice  young  gentleman  to  trouble: 
and.  If  you  do,  we  will  hang  every  nigger 
man  on  the  place,  and  you,  too,  Mr.  Hays.' 
I  spoke  and  told  them  that  trouble  had  been 
settled;  that  Mr.  Peter  Humble  had  come 
over  on  Sunday  evening  to  my  house,  and 
brought  with  blm  John  Seattle  and  Mike  Tur- 
ner; that  little  Peter  had  told  me  he  was 
guilty  of  the  charge  they  made  against  him, 
and  that  be  was  very  sorry,  and  asked,  'Mr. 
Hays,  use  your  Influence  with  the  boys,  and 
get  them  to  drop  this  thing;'  I  spoke  to  Beat- 
tie  and  Mike,  and  thought  they  ought  to  for- 
give him;  he  acknowledged  he  was  sorry, 
and  would  not  do  so  any  more.  I  told  the 
crowd,  also,  that  Mr.  Bruce  Hodges  and 
Charley  Doughty  hid  been  over  to  see  me  on 
the  same  business  on  Tuesday  evening,  and 
told  them  that  I  had  told  Mr.  Hodges  and  Mr. 
j  Doughty  that  it  was  dropped.     The  crowd 
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replied, /Mr.  Hays,  this  is  In  your  power  to 
keep  this  out  of  Clinton,  and.  If  you  know  the 
benefit  of  your  life,  you  will  do  so.'  They 
said,  1>o  you  know  we  have  made  the  at- 
tempt to  burn  this  house?'  I  told  them  I 
did  not.  I  believe  that  Is  about  all  they  said. 
These  parties  coming  there  made  me  feel 
mighty  bad.  They  said.  If  I  went  to  town, 
I  had  better  make  my  box,  and  carry  It  along 
with  me.  John  Beattle's  house  was  burned 
on  Tuesday  evening  about  three  or  four 
o'clock.  Mr.  Bruce  Hodges  and  Charley 
'  Doughty  came  to  see  me  on  Tuesday  follow- 
ing the  disturbance  at  the  church,  on  Satur- 
day night  I  left  the  place  on  Thursday.  I 
was  not  at  my  house  on  Wednesday  night 
I  came  to  town  on  Wednesday,  and  stayed  all 
night  at  Mr.  Talbert's  Wednesday  night  and 
went  back  Thursday  morning.  Mr.  Talbert 
stayed  down  there  with  me  at  night  The 
hands  left  on  Wednesday.  As  I  was  return- 
ing from  Clinton  on  Wednesday,  I  was  met 
by  one  of  the  hands,  who  came  to  me  out  of 
the  swamp,  and  told  me  not  to  go  on  the 
place,  as  the  hands  had  been  threatened. 
(This  testimony  is  objected  to  on  the  part  of 
defendant  on  the  ground  it  is  hearsay  and 
irrelevant)" 

W.  F.  Kernan,  sworn,  says:  "He  Is  the 
owner  of  Riverside  plantation.  In  this  parish. 
Some  of  the  hands  that  were  on  the  place  left 
the  place  last  year,  and  some  declined  to  con- 
tinue for  1898;  preferred  to  go  somewhere 
else.  Some  of  them  gave  me  this  reason: 
They  said  they  were  afraid  of  the  Humbles. 
I  suffered  loss  from  John  Beattle's  leaving.  I 
had  to  employ  a  man  to  superintend  the 
gathering  of  his  crop.  I  furnished  him  money 
to  pay  hands  for  picking  the  crop.  My  recol- 
lection Is,  I  furnished  Mr.  Doughty  $28  to  pay 
hands  for  gathering  the  crop.  I  paid  him 
$45  as  wages  for  looking  after  the  same. 
During  the  time  I  was  paying  Mr.  Doughty 
wages  for  seeing  to  gathering  the  crop,  he 
superintended,  for  a  few  days,  hauling  some 
lumber.  He  made  one  trip  to  Kentwood  and 
back.  Don't  remember  whether  he  made  two 
trips  or  not.  John  Beattle  bad  two  hands 
hired,  whose  privilege  was  superior  to  mine, 
and  I  paid  them.  I  paid  Henry  Holmes 
$37.96.  I  paid  John  Qulnn  wages  $28.26.  I 
paid  for  ginning  6  bales  cotton  $7.60.  I  paid 
for  bag  and  ties  for  6  bales  $4.60.  I  took 
out  of  his  crop  mule  hire  $15.  I  paid  for 
supplies  for  him  $15.90.  In  the  spring  I  let 
him  have  an  order  on  I.  L.  Heyman  &  Son 
for  oats  and  supplies,  which  I  had  to  pay 
Mr.  Heyman.  I  got  from  him  six  bales  of 
cotton  and  four  hundred  and  fifty  pounds  lint 
for  Mike  Turner.  Proceeds  of  cotton  In  ex- 
cels of  rent  $97.35;  com,  $37.50.  A  small 
balance  due  me  on  the  crop  transaction  of 
$27.  The  fact  of  John  Beattle  leaving  the 
place  caused  me  to  make  a  disadvantageous 
compromise.  I  was  notified  that  parties 
were  coming  onto  my  plantation  to  bum  up 
all  my  houses  and  run  off  tenants,  and  I  had 
to  send  the  sheriff  and  men  np  there  to  pro- 


tect them.  I  think  that  was  on  a  Thursday. 
After  the  second  disturbance,  as  reported,  I 
went  over  to  Ghas.  Eilboume,  sheriff,  and  ask- 
ed him  to  send  a  deputy  up  with  some  men 
to  protect  my  property,  and  keep  them  from 
burning  up  my  houses  and  rannlng  off  my 
people.  He  kindly  designated  one  of  bis 
deputies,  and  told  htm  to  get  ready  and  go. 
It  was  a  little  difficult  for  him  to  get  other 
men  to  go,  and  I  had  to  go  and  hunt  them 
up.  Mr.  Boyd  and  Mr.  Walker,  young  men 
In  my  office,  consented  to  go  and  protect  my 
property.  I  got  Mr.  Mat  Broadway  and  Mr. 
Hunter  Payne  and  Mr.  Lee  White.  I  got  a 
hack  from  Mr.  Bennett's  livery  stable,  and 
they  all  started  up,  but,  before  going,  I  had 
to  buy  a  shotg^un  for  Mr.  Broadway.  And  I 
bought  two  other  shotguns,— one  for  Mr. 
Louis  Talbert,  and  the  other  for  Mr.  Hays. 
Mr.  Hays  afterwards  took  off  my  hands  tiie 
one  I  bought  for  him,  and  now  has  it  The 
two  guns  I  now  have  left  me  on  my  hands 
cost  me  $30,  and  $12.60  for  the  one  Mr.  Hays 
returned.  I  spent  more  than  $5  for  ammu- 
nition, and,  had  this  trouble  not  occurred  on 
my  place,  I  would  have  had  no  earthly  use 
for  the  gnns  or  ammunition.  I  think  the  hire 
of  Mr.  Bennett's  hack  was  $3.  Of  the  par- 
ties who  went  up  in  Bennett's  hack,  only  two 
of  them  charged  me,— Mr.  Broadway  and, Mr. 
Payne.  One  I  paid  $2,  and  the  other  $1.60. 
I  had  to  engage  Mr.  Talbert  as  a  guard  to 
protect  the  hands,  and  I  paid  him  $25  for  his 
services.  I  was  getting  from  John  Beattle 
1,600  pounds  of  cotton,  and  1  rented  to  Mr. 
Talbert  80  or  90  acres  for  1,360  pounds  cot- 
ton, and  built  him  a  house  with  four  or  five 
rooms,— a  frame  comfortable  house  for  a 
small  family.  I  agreed  to  pay  for  the  build- 
ing of  a  good  log  cabin  for  him,  which  cost 
$40  or  $50,  which  was  an  unnecessary  ex- 
pense. I  am  satisfied  the  dwelling  house  cost 
over  $400,  all  ca^.  I  rather  look  on  the 
building  of  the  residence  as  an  Investment. 
I  would  not  have  had  the  thing  to  have  oc- 
curred for  $500.  That  the  place  has  suffered 
In  reputation,  there  Is  no  doubt.  The  place 
has  been  damaged  In  Its  reputation,  rendering 
It  difficult  to  secure  labor  on  it  What  that 
damage  is,  I  could  not  say." 

On  this  testimony  the  case  was  submitted 
to  a  Jury,  who  rendered  a  verdict  In  favor  of 
the  plaintiff  for  $25,  without  making  any 
mention  of  the  plaintifTs  Injunction.  From 
that  verdict,  and  the  Judgment  of  the  court 
thereon,  the  plaintiff  prosecutes  this  appeal; 
and  the  appellees.  In  answer  to  the  appeal, 
pray  for  the  reversal  of  the  Judgment  and 
the  rejection  of  appellants'  demand  in  toto. 

We  gather  from  this  evidence:  That  the 
colored  tenants  on  the  plaintiffs  Riverside 
plantation  gave  an  entertainment  on  the 
night  of  the  25th  of  September,  1897,  to  raise 
funds  for  the  building  of  a  church,  and  which 
was  very  generally  patronized.  That  while 
the  supper  was  In  progress,  at  about  the  hour 
of  10  o'clock,  the  defendants,  all  of  whom 
are  white  men,  In  company  with  a  party  of 
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friends  who  resided  In  the  state  of  Mississippi 
(tills  idantatlon  being  very  near  the  state 
line),  appeared,  and  being  in  a  state  of  in- 
toxication, and  naing  obscene  and  boisterout 
language,  created  a  great  dlsturl)ance,  brealc- 
Ing  np  the  entertainment,  and  causing  the 
darlcles  to  rapidly  disperse  and  return  to  their 
respective  homes.  Some  of  these  were  fol- 
lowed by  the  defendants,  who  acted  and 
spolce  In  a  threatening  manner,  and  tried  to 
obtain  possesion  of  torchlights  they  bore; 
and,  being  thns  pursued,  they  sought  the 
shelter  and  protection  of  the  neighboring  cab- 
In  of  Mike  Turner,  into  which  they  withdrew, 
and  closed  the  door  behind  them.  These  par- 
ties immediately  surrounded  the  cabin,  and 
called  upon  its  occupants  to  come  out;  threat- 
ening to  shoot  Into  the  cabin  if  they  did  not. 
Finding  the  darkles  were  determined  to  re- 
main within,  and  not  open  the  door,  the  par- 
ties eventually  left;  one  of  the  most  con- 
spicuous of  their  leaders  having  become  so 
drunk  he  could  not  stand.  The  following 
day,  Peter  Humble,  Sr.,  called  on  Mike  Tom- 
er, and  apologized  for  the  conduct  of  himself 
and  associates  on  the  night  before;  but,  as- 
certaining from  common  report  in  the  neigh- 
borhood that  some  of  the  colored  people  in- 
tended to  give  information  of  the  affair  of 
the  Saturday  night  previous  to  the  parochial 
authorities,  a  mob  was  collected  for  the  pur- 
pose of  going  on  the  Keman  place,  and  so 
awing  and  frightening  the  negroes  that  they 
would  desist  from  the  prosecution,  and  of 
killing  them,  if  it  was  found  necessary.  The 
proof  U  very  conclusive  that  this  band  of 
luarauders  were  assembled  at  the  instance  of 
the  defendants,  or  some  of  them,  and  that  all, 
or  very  nearly  all,  of  them  actively  partici- 
pated therein,  and  assisted  In  its  consumma- 
tion. This  mob  arrived  on  the  Keman  place 
at  about  the  hour  of  8  o'clock  on  Tuesday 
morning,  surrounded  the  cabin  of  Walker 
Hays,  and  awakened  the  occupants.  That 
they  stated  to  them  that  they  had  come  to 
warn  the  negroes  that  the  affair  of  Saturday 
night  must  not  be  reported,  and,  if  it  was 
done,  they  would  hold  him  responsible  for  it, 
and  bang  every  negro  on  the  place.  That 
there  appeared  to  have  been  about  25  horse- 
men In  the  party,  all  of  whom  were  armed, 
and  while  surrounding  the  cabin  they  were 
engaged  in  shooting  off  their  guns  and  pis- 
tols. That,  as  soon  as  the  crowd  dispersed, 
the  negroes  scattered  into  the  woods,  and  to- 
tally abandoned  the  plantation,  and  their 
crops  were  left  in  the  fields  ungathered. 
That,  as  soon  as  this  information  reached  the 
plaintiff,  he  called  upon  the  sheriff  of  the 
parish  for  protection,  and  the  latter  sent  a 
deputy,  who  was  accompanied  by  a  number 
of  the  friends  of  the  plaintiff,  who  volpn- 
teered  their  services  as  guards,  to  go  upon 
the  plantation  and  remain  thereon  to  protect 
and  defend  it  against  further  trespass  or 
depredations.  That  this  guard  was  furnish- 
ed with  arms  by  the  plaintiff,  and  ammuni- 
tion and  subsistence  and  they  remained  on 


duty  for  about  10  days,  when  the  present 
suit  was  filed,  accompanied  with  an  Injunc- 
tion. It  is  to  obtain  redress  for  this  griev- 
ance that  this  suit  was  brought,  and  It  Is  as 
a  recompense  therefor  that  the  plaintiff  prays 
for  Judgment  In  damages  against  the  defend- 
ants in  solldo.  The  true  amount  claimed  is 
$3,750,  Instead  of  $4,250,  as  stated  In  the  pe- 
tition, which  is  the  result  of  an  incorrect  ad- 
dition merely.  The  proof  shows,  and  the 
fact  Is,  that,  as  the  direct  and  immediate  re- 
sult of  the  tort  of  the  defendants,  the  crops 
of  the  tenants,  which  were  abandoned,  suf- 
fered very  greatly  by  depredations  of  stock 
and  lack  of  cultivation;  that  several  of  the 
tenants  who  were  maltreated  never  returned 
to  the  plantation;  that  the.  actual  loss  suf- 
fered by  the  plaintiff  was  very  great;  and 
that  the  reputation  of  his  plantation  was  In- 
calculably injured.  In  our  opinion,  the  ver- 
dict of  the  Jury  falls  far  short  of  doing  sub- 
stantial Justice  to  the  plaintiff.  The  conduct 
of  the  defendants,  was,  to  characterize  It 
mildly,  simply  outrageous  and  unjustifiable; 
and  all  who  participated  in  these  transac- 
tions, or  contributed  thereto,  are  liable  In 
solldo  to  the  Injured  party.  That  there  was 
a  conspiracy  among  the  defendants  to  terror- 
ize and  frighten  the  tenants  of  the  plain- 
tiff, the  proof  shows  most  clearly;  and  that 
the  threats' of  violence  on  the  part  of  the  de- 
fendants and  their  associates  had  the  effect 
of  terrorizing  them  and  driving  them  off  the 
plantation  is  made  equally  plain.  There 
were  no  relations  between  the  plaintiff  and 
the  defendants  of  any  kind  which  could  pos- 
sibly have  given  the  defendants'  conduct  the 
color  of  excuse  or  Justification. 

The  governing  rule  In  such  matters  is  very 
well  stated  by  Co(dey,  in  his  treatise  on  Torts; 
and  we  extract  the  following  quotations  from 
the  brief  of  plaintiff's  counsel,  after  having 
verified  the  reference,  viz.;  "Mr.  Cooley  on 
Torts  (page  125),  referring  to  a  conspiracy, 
says:  'When  the  mischief  is  accomplished, 
the  conspiracy  becomes  important,  as  it  af- 
fects the  means  and  measure  of  redress;  for 
the  party  wronged  may  look  beyond  the  actual 
participants  in  committing  the  injury,  and 
Join  with  them  as  defendants  all  who  conspir- 
ed to  accomplish  it  The  significance  of  the 
conspiracy  consists,  therefore,  in  this:  that 
It  gives  the  person  injured  a  remedy  against 
parties  not  otherwise  connected  with  the 
wrong.'  At  page  127:  'Most  wrongs  may  be 
committed  either  by  one  person  or  by  several. 
When  several  participate,  they  may  do  so  In 
different  ways, -at  different  times,  and  in  very 
unequal  proportions.  One  may  plan,  another 
may  procure  the  men  to  execute,  others  may 
be  the  actual  Instruments  in  accomplishing  the 
mischief;  but  the  legal  blame  will  rest  upon 
all  as  Joint  actors.'  And  at  page  133:  'Where 
several  persons  unite  In  an  act  which  consti- 
tutes a  wrong  to  another,  intending  at  the  time 
to  commit  it,  or  doing  it  under  the  circumstan- 
ces which  fairly  charge  them  with  Intending 
the  consequences  which  follow,  it  Is  a  very 
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reasonable  and  Jnst  rule  of  law  which  compels 
each  to  assume  and  bear  the  responsibility  of 
the  misconduct  of  all.  To  require  the  party 
Injured  to  ascertain  and  point  out  how  much 
Injury  was  done  by  one  person,  and  how  much 
by  another,  or  what  share  of  responsibility  is 
fairly  attributable  to  each,  as  between  them- 
selves, and  to  leave  this  to  be  apportioned 
among  them  by  the  Jury  according  to  the  mis- 
chief found  to  have  been  done  by  each,  would 
In  many  cases  be  equivalent  to  a  practical 
denial  of  Justice.  *  •  *  While  the  law 
permits  all  the  wrongdoers  to  be  proceeded 
against  Jointly,  It  also  leaves  the  party  Injured 
at  liberty  to  pursue  any  one  of  them  severally, 
or  any  number  less  than  the  whole,  and  to  en- 
force his  remedy  regardless  of  the  participa- 
tion of  the  others.'  See  Comltez  v.  Parkerson, 
60  Fed.  170." 

The  case  of  Dickson  v.  Dickson,  33  La.  Ann. 
1261,  presents  a  striking  parallel.  In  its  facts, 
to  the  Instant  case.  The  report  shows  that  the 
defendants  formed  a  conspiracy  "to  deprive 
plaintiff's  plantation  of  Its  laborers  by  threats, 
promises,  and  inducements;  that,  in  prosecut- 
ing this  common  Intent,  they  visited  the  plan- 
tation frequently,  •  •  •  and  by  means  of 
threats,  persuasions,  and  otherwise.  Induced 
the  laborers  to  refuse  to  contract,  or  to  aban- 
don their  contracts,  and  leave  the  plantation. 
•  •  ♦  It  Is  manifest,"  say  the  court,  speak- 
ing through  Mr.  Justice  F^enner  as  its  organ, 
"that  these  acts,  thus  wantonly  and  malicious- 
ly done  by  defendants,  were,  in  the  sense  of 
the  law,  faults;  that  is,  acts  done  la  the  exer- 
cise of  no  legal  rights  of  their  own,  and  In  vio- 
lation of  the  rights  and  feelings  of  the  [plain- 
tiff]i  who  was  entitled  to  pursue  his  lawful 
business  without  Interference  or  hindrance 
from  defendants.  For  the  damages  resulting 
from  such  acts  the  defendants  are  responsi- 
ble." That  ease  was  tried  and  decided  in  the 
lower  court  without  the  Intervention  of  a  jury, 
and  the  district  Judge  awarded  the  plaintiff 
the  sum  of  $2,500  against  the  defendants  in 
soUdo,  and  this  court  affirmed  his  judgment. 
Quite  ai  similar  case  is  stated  in  Cooper  t. 
Cappel,  29  La.  Ann.  213,  from  which  we  have 
made  the  following  extract,  as  quoted  in  the 
brief  of  plaintlfTs  counsel,  after  having  veri- 
fied the  same,  viz.:  "There  was,  beyond 
doubt  or  question,  a  lawless  combination,  a 
conspiracy,  a  prearrangement  by  the  AetenA' 
ants  to  go  to  the  gin  house  at  a  late  hour 
(It  was  after  sunset  when  they  left  the  store, 
getting  dusk  when  they  reached  the  gin  house), 
to  take  and  carry  away  the  cotton  by  force, 
by  the  use  of  deadly  weapons,  firearms,  pro- 
vided in  advance,  if  Cooper  could  not  be  over- 


awed, and  the  anticipated  resistance  repressed, 
by  numbers  and  by  bluster.  Such  lawless- 
ness must  be  repressed,  must  be  put  down, 
by  the  strong  hand  of  the  law,  and  wrong- 
doers must  be  taught  that  the  way  of  the 
transgressor  Is  hard.'  It  is  only  when  the 
laws  are  enforced  and  obey<ed,  when  rights  are 
observed  and  respected,  and  when  the  citizen 
can  feel  that  he  Is  secure  In  his  person  and 
property  so  long  as  he  does  no  wrong  to  oth- 
ers, that  there  can  be  peace,  good  order,  and 
prosperity  in  the  land."  Our  predecessors 
amended  the  Judgment  appealed  from,  and  In- 
creased the  allowance,  and  awarded  the  sum 
of  $3,000  Eigalnst  the  defendants  in  solldo. 

Having  examined  this  case  with  the  most 
diligent  and  painstaking  care,  and  given  all 
the  testimony  serious  consideration,  our  con- 
elusion  is  to  set  aside  the  verdict  of  the  jury, 
and  the  Judgment  thereon  based,  and  render 
Judgment  In  favor  of  the  plaintiff  for  an  hi- 
creased  amount,  namely,  the  sum  of  $2,000, 
and  also  to  reinstate,  maintain,  and  perpetu- 
ate the  plaintlfTs  Injunction.  It  Is  therefore 
ordered  and  decreed  that  the  verdict  of  the 
Jury  be  annulled  and  set  aside,  and  the  judg- 
ment thereon  based,  likewise;  and  It  is  fur- 
ther ordered  and  decreed  that  the  plaintiff  do 
have  and  recover  of  and  from  all  the  defend- 
ants, in  solldo,  excepting  Henry  Smith  Hum- 
ble, the  sum  of  $2,000.  It  appearing  from 
plaintiff's  petition  that  it  is  not  alleged  that 
H«nry  Smith  Humble,  one  of  the  defendants, 
was  either  present,  participating  In  the  al- 
leged trespass  that  Is  complained  of,  or  aiding 
or  co-operating  with  others,  though  absent, 
but  that,  as  the  father  of  Horace  Humble,  a 
minor,  who  was  present,  actively  participating 
therein,  he  Is  liable  and  responsible  for  his 
conduct,  acts,  and  torts,  and  finding  this  state- 
ment borne  out  by  the  record,  and  entertaining 
the  opinion  that  be  Is  only  liable  for  actual 
damages,  we  think  the  amount  of  plaintiff's 
recovery,  as  to  him,  should  be  fixed  at  the  sum 
of  $300.  It  is  therefore  ordered  and  decreed 
that  the  plaintiff  do  have  and  recover  of  and 
from  Henry  Smith  Humble,  as  the  father  of 
his  minor,  Horace  Humble,  th6  sum  of  $300, 
as  actual  damages,  same  to  be  taken  and  con- 
sidered as  only  a  portion  of  the  $2,000  for 
which  Judgment  is  hereUi  rendered  against  all 
other  defendants  in  solldo.  And  It  is  further 
ordered  and  decreed  that  plaintlfTs  injunction 
be  reinstated,  and  that  same  be  maintained 
and  perpetuated,  and  that  the  defendants  and 
appellees  be  taxed  with  the  costs  of  both 
courts.  In  solldo,  excepting  Henry  Smith  Hum- 
ble, who  is  held  liable  for  a  pro  rata  atuuc» 
thereof. 
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(SI  La.  Ann.  840) 

LACAS8AGNE  ▼.  ABRAHAM  et  aL 

(No.  12,966.) 

(Supreme  Court  of  Looisiaiuu     March  20, 

1899.) 

Et;aB.ijn>  ask  Vftrs  —  Cortxtakobs  —  Fbaob  — 

HOBTOAOBS — Saues  Pehdbntb  Litb. 

1.  A  mortgagee  in  good  faith,  accepting  his 
mortgage  on  the  faith  of  a  recorded  title,  based 
on  a  conveyance  made  by  a  husband  as  head 
and  master  of  the  community,  is  not  'affected 
by  the  fraud  imputed  to  the  husband  with  re- 
spect to  his  wife. 

2.  Such  a  mortgage  is  not  within  the  prohibi- 
tion of  alienation  of  property  prescribed  by  the 
Code,  pending  suit  for  recovery  of  the  property, 
the  mortgagee  being  no  party  to  such  suit. 

3.  A  mortgage  is,  In  the  purview  of  the  law, 
a  quasi  alienation;  the  seizure  and  sale  of  the 
property  under  it  the  exercise  of  the  remedy 
and  the  consequence  of  the  mortgage. 

Breanx,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  jndlcial  district  cotirt,  parish 
of  Vermilion;  Lewis  L.  Bourges,  Jndge  ad  hoc 

Action  by  Laurent  lacassagne  against  H. 
Abraham  &  Son  and  others.  A  judgment  was 
rendered,  from  which  plaintiff  appeals.  Be- 
▼ersed. 

William  S.  Benedict  and  Don  C&Sery  &  Son, 
for  appellant.  W.  A.  White,  for  appellees 
Abraham  &  Son.  H.  S.  Southon,  Albert  Voof- 
bles,  and  W.  J.  Formento,  for  appellees  Widow 
CbTailhez  and  Widow  Bonlck. 

The  following  opinion,  prepared  In  greater 
part  by  MILLER,  J.,  prior  to  his  decease,  and 
acted  on  and  adopted  as  the  Judgment  of  the 
court  after  his  decease,  was  completed  and 
banded  down  by  BLANGHARD,  J.: 

This  Is  an  appeal  by  plaintiff  from  the  Judg- 
ment dissolving  the  Injunction  obtained  by 
hhn  to  prevent  the  seizure  and  sale  of  a  plan- 
tation of  which  be  clahns  to  be  the  owner, 
under  a  judgment  of  one  of  the  defendants 
against  another  defendant,  F.  Chaplus.  The 
facts  of  this  complicated  litigation  are:  J.  B. 
Cavailhez,  a  Frenchman,  acquired  the  planta- 
Oen,  the  subject  of  controversy.  In  1869.  He 
and  bis  reputed  wife  made  a  donation  of  the 
property  to  their  daughter.  The  donation,  not 
proving  effective  for  some  cause  not  material 
to  this  discussion,  was  followed  by  a  sale  to 
Semlck,  the  husband  of  the  daughter.  Oa- 
ToIIhez,  his  reputed  wife,  and  their  son-in-law, 
Bemlck,  subsequently  died,  and  at  the  sale 
of  the  property  of  the  latter's  succession  bis 
■widow,  Marcellne  Remlck,  acquired  the  prop- 
erty. All  these  titles  were  duly  recorded.  On 
the  faith  of  h^r  title,  Mrs.  Remlck,  in  1883,  ob- 
tained a  loan,  and  to  secure  its  payment  mort- 
gaged the  property  to  A.  L.  Maxwell.  There- 
after, Jeanne  Caroline  Cave,  claiming  to  have 
been  married  to  J.  B.  Cavailhez  In  France,  In 
1833,  brought  a  suit  In  the  United  States  cir- 
cuit court  for  the  Western  district  of  Louisi- 
ana, alleging  her  marriage  50  years  before, 
representing  that  the  subsequent  marriage  of 
Cavailhez  in  Louisiana  was  void;  asserted  her 
title,  as  widow,  to  one-half  of  the  property 


acquired  by  Cavailhez,  Including  the  planta- 
tion; and  averred  that  he  was  indebted  to  her, 
and  that  she  had  a  mortgage  on  the  other 
half  of  the  plantation  to  secure  that  indebted- 
ness. The  petition  also  attacked  the  donation 
by  Cavailhez  to  his  daughter  and  his  sale  to 
Remlck  as  In  fraud  of  her  rights  as  his  wUe. 
The  judgment  of  the  circuit  court,  rendered  in 
January,  1886,  decreed  the  petitioner  to  be 
the  lawful  wife  of  J.  B.  Cavailhez,  annulled 
the  donation  by  him  as  well  as  his  sale  to  Rem- 
lck, and  recognized  the  wife's  rights  to  the 
full  extent  claimed  In  her  petition.  This  suit 
was  directed  only  against  Mrs.  Bemlck,  Indi- 
vidually and  as  tutrix,  the  sole  survivor  of 
those  the  bill  charged  had  combined  and  con- 
spired to  deprive  the  complainant  of  her  rights 
as  the  wife  of  J.  B.  Cavailhez.  While  this 
litigation  of  J.  Caroline  Cave,  alleging  herself 
to  be  the  widow  of  J.  B.  Cavailhez,  was  In 
progress.  Maxwell,  no  party  to-  the  litigation, 
conceiving  that  his  mortgage  granted  by  the 
recorded  owner  before  the  Widow  Cavailhez 
made  her  appearance  to  set  up  her  claims  un- 
der the  marriage  in  France  of  50  yeara  before, 
was  wholly  unaffected  by  that  suit.  Instituted 
proceedings  on  his  mortgage  claim,  and  seized 
and  sold  the  property,  he  and  Lacassagne  be- 
coming the  purchasers  thereof  on  the 

August,  1885.  They  entered  Into  possession. 
In  April,  1886,  Mra.  Clave  Cavailhez  caused  a 
writ  of  possession  to  Issue  on  her  judgment 
in  the  United  States  circuit  court,  under 
which  she  sought  to  dispossess  Lacassagne, 
he  having  become  sole  owner,  by  purchase,  of 
Maxwell's  Interest;  whereupon  Lacassagne 
filed  a  bill  in  the  United  States  circuit  court, 
and  averring  his  ownership  and  possession, 
and  that  he  was  neither  a  party  to,  nor  bound 
by  the  decree  I9,  the  suit  of  Mrs.  Cave  Ca- 
vailhez against  Mra.  Remlck,  obtained  a  writ 
of  Injunction  to  restrain  the  execution  of  the 
writ  of  possession.  Hie  case  found  its  way 
to  the  supreme  court  of  the  United  States, 
and  that  tribunal  held  that  the  remedy  of 
Lacassagne  was  at  law,  not  in  equity;  and 
that.  If  the  mortgage  was  superior  to  the 
right  of  the  Widow  Cavailhez,  his  remedy 
at  law  was  ample.  The  court.  In  its  opinion, 
referred  to  the  fact  that  his  title  had  been 
acquired  subsequent  to  the  suit  of  the  widow, 
and  thought  the  article  of  otu:  Code  avoiding 
alienations  of  property  pending  suit  for  its 
recovery  applied.  The  bill  was  dismissed, 
with  full  reservation  to  Lacassagne  to  en- 
force his  rights  at  law.  While  this  litigation 
was  pending  in  the  supreme  court,  the  Widow 
Oavallhez  died,  and  her  will  constituted  F. 
Chaplus  her  executor  and  legatee.  He  mort- 
gaged the  property  to  Abraham  &  Son,  un- 
der whose  execution  the  property  was  about 
to  be  sold.  At  this  juncture,  Lacassagne,  re- 
mitted by  the  decree  of  the  United  States 
supreme  court  to  the  assertion  of  his  rights 
at  law,  enjoined  the  sale  under  the  execution 
of  Chaplus'  creditors,  setting  up  his  title  to 
the  property.  This  is  the  suit  now  before  us 
on  a  second  appeal,  the  first  having  been  de- 
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terznlned  by  us  In  1896.  48  La.  Ann.  1100,  20 
South.  672.  On  the  previous  appeal  the  de- 
fense pleaded  was  res  Judicata,  based  on  the 
decree  obtained  In  the  suit  of  Widow  Cavall- 
bez  against  Mrs.  Remlck.  That  defense,  as 
well  as  the  other  aspects  of  the  case  argued, 
received  our  attention.  We  held  that  the  plea 
of  res  Judicata,  based  on  a  decree  In  a  suit  to 
which  lacassag^ne  was  no  party,  could  not 
be  sustained  as  against  him.  The  argument 
there  toolc  a  wide  range,  and  asserted  in  Its 
general  efllect  that  the  mortgage  granted  by 
the  recorded  owner  before  the  claims  of  the 
Widow  Gavallhez  were  made  known  could 
not  be  enforced  by  the  seizure  and  sale  of 
the  property,  because  of  the  suit  of  Mrs.  Ca- 
vallhez  to  establish  her  rights  as  bis  widow, 
based  on  the  marriage  In  France  In  1833. 
But  our  decision  maintained  that  the  mort- 
gagee In  good  faith,  acquiring  his  mortgage 
on  the  faith  of  the  recorded  title  based  on 
the  conveyance  of  J.  B.  Cavallhez,  could  not 
be  affected  by  any  fraud  Imputed  to  Cavall- 
hez with  respect  to  the  wife  It  is  claimed  he 
married  in  France  before  he  came  to  Louis- 
iana, and  that  the  enforcement  of  such  a 
mortgage  created  prior  to  the  suit  of  the 
widow  was  not  within  the  inhibition  of  alien- 
ation of  property  pending  suit  for  its  recov- 
ery. Our  decree,  overruling  the  plea  of  res 
Judicata,  remanded  the  case  for  trial  on  the 
merits.  On  the  second  trial  the  defendants 
supplemented  their  pleadings  by  urging  the 
exception  of  res  Judicata,  based  on  the  de- 
cree of  the  supreme  court  of  the  United 
States  on  the  bill  filed  by  Lacassagne  to  en- 
Join  the  writ  of  possession  Issued  in  the  suit 
of  the  Widow  Cavallhez  against  Mrs.  Remlck. 
Lacassagne  v.  Chapuls,  144  U.  S.  119,  12  Sup. 
Ot  659.  On  this  exception,  As  well  as  on  the 
merits,  the  lower  court  rendered  Judgment  in 
defendants'  favor,  and  the  case  Is  again  be- 
fore us  on  appeal. 

The  first  Inquiry  Is  as  to  the  right  confer- 
red by  the  mortgage  of  this  property  to  Max- 
well, In  1883,  as  the  plaintiff's  title  is  based 
on  that  mortgage,  and  the  mortgage  is  based 
on  the  sale  of  the  property  In  1869  by  J.  B. 
Cavallhez.  He  was  the  "head  and  master," 
as  our  Code  expresses  It,  of  the  community. 
Whether  married  In  France  before  he  came 
to  Louisiana  and  contracted  the  marriage 
here  is  unimportant  in  testing  the  effect  of  his 
sale  of  the  property  Involved  in  this  contro- 
versy in  1869.  The  power  of  disposition  was 
his,  and  the  title  made  by  him,  and  spread 
on  the  public  records,  gave  validity  to  any 
subsequent  sale  or  mortgage  created  on  the 
faith  of  that  title.  If  the  husband  alienates 
the  community  property  by  any  fraud  to  the 
Injury  of  his  wife,  the  law  gives  to  her  an 
action  against  him  and  his  heirs,  but  the  sale 
by  him  is  entirely  valid  as  to  third  persona 
who  In  good  faith  have  acquired  rights  on 
the  faith  of  the  title  be  spreads  on  the  public 
records.  It  Is  a  proposition  we  deem  beyond 
reasonable  controversy  that  the  mortgage  to 
Maxwell,  based  on  the  title  to  the  vendee  of 


J.  B.  Cavallhez,  and  which  had  stood  unques- 
tioned on  the  public  records  for  15  years  be- 
fore Widow  Cavallhez  asserted  her  rights  vn- 
der  the  marriage  contracted  In  France,  was 
not  assailable  by  her.  This  proposition  Is 
based  on  the  protection  accorded  those  who 
act  on  the  faith  of  the  public  records,  so  often 
recognized  by  our  courts  and  of  general  rec- 
ognition In  every  system  of  Jurisprudence.  It 
is  bottofaied  upon  the  principle  that  the  true 
owner,  whoever  he  may  be,  Is  bound  by  the 
title  he  puts  on  the  public  records,  so  far  as 
respects  third  persons  bona  fide  acquiring 
rights  on  the  faith  of  that  title.  If  the  mort- 
gage granted  In  1883  was  securely  protected 
by  law  and  Jurisprudence,  it  gave  to  the  cred- 
itor the  right  to  foreclose  it  We  cannot  con* 
celve  that  this  right,  so  essential  to  the  cred- 
itor, could  be  taken  away  by  a  salt  brought 
afterwards  by  the  wife  asserting  her  right  to 
the  community,  subordinated,  as  are  all  her 
rights,  to  the  power  of  the  husband  to  mort- 
gage or  alienate  the  community  property; 
The  mortgage  creditor,  exerting  the  remedy 
given  him  by  the  contract,  seized  and  sold 
the  property  for  his  debt,  and  the  title,  pass- 
ing at  the  sale,  was  completely  vested  in  the 
plaintiff  Lacassagne.  The  contention  Is  that 
the  sale  was  void  because,  when  made,  the 
suit  of  the  Widow  Cavallhez  was  pending. 
Although  the  Maxwell  mortgage  was  of  rec- 
ord when  the  suit  was  brought,  she  carefully 
abstained  from  making  him  a  party.  The 
argument  seeks  to  apply  the  provision  of  our 
law  which  forbids  alienations,  pending  a  suit 
to  recover  property,  to  the  prejudice  of  the 
plaintiff  bringing  the  suit  The  article  of  the 
Code  embodying  this  provision  has  clear  ap- 
plication to  cases  of  alienation,  pure  and  shn- 
ple,  not  to  the  enforcement  of  rights  created 
before  the  suit  was  brought.  The  mortgage 
created  a  right  to  seize  and  sell  the  property 
for  the  payment  of  the  debt  Under  our  law, 
the  mortgage  Is  a  quasi  alienation.  The  sei* 
zure  and  sale  Is  the  exercise  of  the  remedy, 
and  is  the  consequence  of  the  mortgage.  If, 
then,  the  mortgage  is  to  be  deemed  an  aliena- 
tion, the  tlUe  of  the  plaintiff  is  not  within  the 
scope  of  the  provision  forbidding  alienations 
pending  the  suit,  for  the  mortgage  was  grant- 
ed before  the  suit  There  are  expressions  in 
the  reasoning  of  the  United  States  supreme 
court  which,  taken  literally  and  severed  from 
the  context  and  decree,  may  seem  to  give 
color  to  defendants'  pretensions  as  to  the 
scope  and  effect  of  that  decree.  But  the 
ground  that  the  plaintiff's  remedy  was  at  law 
disposed  of  the  case,  and  points  to  the  decree 
as  containing  all  that  constitutes  res  Judicata 
in  any  sense  known  to  the  law.  That  decree 
simply  and  only  dismissed  the  bill,  with  full 
reservation  to  plaintiff  to  enforce  his  rights 
at  law. 

Now,  what  right  could  he  enforce?  The 
mortgage  hod  merged  in  the  title.  The  su- 
preme court  could  not  have  contemplated  a 
suit  on  a  mortgage  changed  into  another 
right    To  remit  him  to  some  supposed  rem- 
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cdy  on  a  mortgage,  exposed  botb  to  tbe  de- 
fenae  of  pre-emption  and  that  of  prescription, 
would  have  been  to  subetltnte  a  mere  Bliadow 
for  the  substance  of  Lacassagne's  right  tiM 
decree  reserved  his  legal  rights  given  him  by 
the  mortgage.  Following  that  decree,  when 
Lacassagne  found  the  property  seized  nnder 
the  execution  of  the  creditor  of  Chaplus,  the 
legatee  of  the  Widow  Cavailbes,  ha  resorted 
to  tbe  riemedy  given  him  by  our  law.  He  as- 
serted bis  title  to  the  property  attempted  to 
be  levied  on  as  the  property  of  another,  and, 
in  our  view,  adopted  the  only  practicable 
method  of  exercising  the  right  left  to  him  by 
tbe  supreme  court 

Under  the  mortgage  granted  by  the  head  of 
the  community,  clothed  with  full  competency 
to  grant  it  wholly  irrespective  of  whether  be 
had  or  had  not  married  In  France,  the  mort- 
gage creditor  had  the  right  to  seize  and  sell 
the  property  in  whose  hands  soever  it  might 
be,  without  regard  to  any  change  of  title  by 
suit  alienation,  descent,  or  any  other  mode. 
On  what  theory,  then,  are  we  to  hold  that  the 
suit  to  establish  the  French  marriage  of  Cap 
valltaes  denuded  tbe  mortgage  of  the  right  it 
gave  the  creditor  to  sdse  and  sell?  To  so 
hold  would  be  to  simply  change  our  Jurispru- 
dence and  overthrow  a  mle  of  property. 

Nor  do  we  appreciate  the  sui^eme  court  of 
the  United  States,  in  the  decision  now  plead- 
ed as  res  Judicata  and  as  effective,  and  in- 
tended to  destroy  tbe  creditor's  right  to  fore- 
close his  mortgage,  as  sustaining  any  such 
contention.  The  case  presented  to  that  court 
was  a  bill  in  equity  to  restrain  the  execution 
of  the  writ  of  possession  issued  by  Widow 
Oavailhez  on  her  Judgment  against  Marcellne 
Diaz,  widow  of  C.  H.  Remlck,  deceased.  The 
plaintiff  here,  the  complainant  in  that  suit 
aveniid  his  title  and  possession  as  the  basis 
for  the  relief  he  songht  The  court  held  the 
plaintiirs  remedy  was  at  law,  not  In  equity. 
We  do  not  think  the  question  of  Lacassagne's 
title  was  passed  upon,  or  Intended  to  be  pass- 
ed upon,  In  that  decision.  Wliat  the  court  de- 
clared and  held  was  that  on  the  showing 
made,  "a  court  of  equity  cannot  give  the 
plaintiff  any  relief  until  he  has  established 
his  title  by  an  action  at  law"  (144  U.  S.  124^ 
12  Sup.  Ct  659);  and  aU  his  rights  with  re- 
spect to  such  action  at  law.  were  reserved  to 
bim.  We  hold  tbe  present  suit  to  be  such 
"action  at  lavr"  as  there  contemplated,  cou- 
pled with  Injimctlon  to  prevent  the  property 
being  sold  under  execution  for  the  debt  of  an- 
other allied  not  to  be  the  owner.  The  nec- 
essary itarties  are  before  tbe  court  to  adjudi- 
cate tbe  question  of  title  raised,  and  that  the 
unit  Involves  the  title  Is  shown  by  the  aver- 
ments of  the  petition  and  by  its  prayer,  which 
is  that  plaintiff  be  decreed  the  owner  of  the 
property  and  sent  into  possession  thereof. 
On  tbe  issue  thus  presented  we  think  the  case 
is  with  the  plaintiff,  and  that  his  claim  of 
ownership  must  be  sustained  and  his  right  of 
possession  enforced. 

For  the  reasons  assigned.  It  is  ordered,  ad- 


Judged,  and  decreed  that  tbe  Judgment  ap- 
pealed from  Is  avoided  and  reversed;  and, 
proceeding  to  render  such  Judgment  as  should 
have  been  rendered  in  tbe  first  instance.  It  is 
now  ordered  and  decreed  tliat  the  estate  of 
Laurent  Lacassagne,  deceased,  represented 
by  Marie  L.  Casey,  as  administratrix  thereof, 
be,  and  la,  recognized  as  the  owner  x>f  the 
property  described  in  the  petition  filed,  and, 
as  such,  that  she  be  sent  Into  possession  there- 
of, for  which  purpose  a  writ  of  possession  is 
directed  to  issue.  It  Is  further  ordered,  eta, 
that  the  Injunction  issued  herein  be  sustained 
and  perpetuated,  and  that  the  property  be 
held  free  from  any  incumbrance  placed  upon 
the  same  by  defendant  F.  Chaplus,  or  assert- 
ed against  it  by  defendants  H.  Abraham  & 
Son.  It  Is  further  ordered,  etc.,  tliat  defend- 
ants pay  all  costs  of  both  courti. 

BRMA.UX,  J.,  dissent& 


(61  La.  Ann.  416) 
MISSOUEI,  K.  &  T.  TBUST  CO.  v.  SMABT, 

Assessor,  et  al.  (No.  12,971.) 
(Supreme  Ck>art  of  Louisiana.  Feb.  20,  1889.) 
KULBOASB— Public  Aid— OHDiM^Noas— Rspbai,— 
HiMDiLinTB— DBrairsas. 
l.Tlie  police  Jury,  having  canvassed  and 
compiled  the  returns  of  an  election,  and  pro- 
claimed the  result  of  same  to  have  been  in  fa- 
vor  of  the  special  tax  in  aid  of  a  railway  enter- 

grise,  and  thereafter  passed  an  ordinance  levy 
ig  tbe  tax  in  accordance  therewith,  is  with- 
out legal  capacity  to  subscqueatly  pass  an- 
other ordinance  repealinK  the  former  one,  and 
annulling  the  tax;  the  railway  having  been  in 
the  meanwhile  completed,  and  put  in  opera- 
tion. 

2.  Having  proclaimed  the  result,  and  levied 
the  tax,  the  police  jury  is  without  •  Interest  or 
legal  ri^ht  to  defend  a  mandamus  of  relator 
to  decree  the  collection  of  the  tax  upon  grounds 
which  can  alone  be  asserted  by  taxpayers  who 
had  long  since  acquiesced  in  the  election  as 
well  as  its  result. 
(Syllai^ds  by  the  Conrt) 

Appeal  from  Judicial  district  court  parish  of 
Vernon;  S.  D.  Read,  JTudge. 

Action  by  tbe  Missouri,  Kansas  &  Texas 
Trust  Company  against  M.  N.  Smart,  assessor, 
and  others.  From  a  Judgment  for  defendants, 
plaintiff  apx)eal8.    Reversed. 

Taliaferro  Alexander  and  Pujo  &  Moss,  for 
appellant    J.'  Henry  Shepherd,  for  appellees. 

WATKINS,  J.  This  is  an  action  to  compel 
the  assessor  of  the  parish  of  Vernon  to  extend 
upon  the  parish  tax  rolls  the  special  five-mill 
tax  as  levied  by  tbe  police  Jury  of  that  parish 
on  tbe  6tta  of  December,  1895,  in  aid  of  the 
Kansas  City,  Shreveport  &  Gulf  Railway  OmO" 
pany;  and  also  against  the  sheriff  and  ez 
officio  tax  collector  to  compel  hhn  to  collect 
said  tax  according  to  law,-H3ame  being  accom- 
panied by  mandamus.  The  police  Jury  was 
made  a  defendant  for  the  purpose  of  enabling 
the  plaintiff  to  make  proof,  if  necessary,  of  Its 
full  compliance  with  tbe  requirements  of  the 
ordinance  levying  tbe  tax,  which  was  condi- 
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tloned  npon  the  completion  of  the  railroad  and 
pntting  It  In  operation  within  a  certain  time. 
The  assessor  answered,  denying  that  he  had 
any  power  to  assess  and  levy  the  tax;  the 
sheriff  answered,  denying  that  be  had  any 
power  to  collect  the  tax;  and  the  police  jury 
answered,  asserting  the  legality  and  validity 
of  the  ordinance  they  had  adopted  purporting 
to  repeal  the  ordinance  levying  the  special  tax, 
and  the  Illegality  of  the  tax.  On  the  trial 
there  was  judgment  In  favor  of  the  defend- 
ants, and  the  plaintiff  has  appealed. 

The  substantial  facts  exhibited  by  the  record 
which  antedated  the  Institution  of  this  suit  In 
July,  1898,  are  as  follows,  viz.:  That  an  agree- 
ment was  made  between  a  committee  of  tax- 
payers and  the  Kansas  City,  Shreveport  & 
Gulf  Railway  Company  whereby  a  special  tax 
of  5  mills  for  10  years  was  to  be  voted  for, 
levied,  and  paid  to  said  railroad  company  In 
consideration  of  the  location,  construction,  and 
operation  of  Its  line  through  said  parish.  That 
upon  the  petition  of  a  sufficient  numl)er  of 
property  taxpayers  of  said  parish  the  police 
Jury  thereof  ordered  an  election  to  be  held  In 
accordance  with  Act  No.  85  of  1886,  whereat 
was  to  be  submitted  the  question  of  the  levy 
of  said  special  tax.  That  on  the  eth  of  De- 
cember, 1895,  the  police  Jury  met,  and  pro- 
ceeded to  canvass  and  compile  the  election  re- 
turns; and  they  proclaimed,  as  the  result  of 
said  election,  that  the  tax  had  been  voted  for 
by  a  majority  of  the  electors  entitled  to  vote, 
both  In  number  and  amount.  That  Immedi- 
ately thereafter  the  police  jury  promulgated 
the  aforesaid  result  of  the  election,  and  for- 
mally adopted  an  ordinance  levying  the  tax 
of  5  mills  on  the  dollar  upon  all  the  taxable 
property  of  the  parish  for  a  term  of  10  years 
In  aid  of  said  railway  company;  the  said  tax 
to  continue  In  force  until  the  entire  10  years' 
tax  shall  have  been  collected,  and  paid  over 
to  the  railway  company.  That  the  railway 
company  located,  constructed,  operated,  and  Is 
now  operating.  Its  line  of  railway  through  the 
parish  of  Vernon  within  the  time  and  In  iic- 
cordance  with  its  contract  and  the  terms  and 
provisions  of  the  police  jury  ordlnanca  That 
a  stubborn  resistance  to  this  tax  was  made  at 
the  polls,  and  great  dissatisfaction  was  pro- 
duced by  this  result,  and  which  eventuated  In 
suit  contesting  the  legality  of  the  tax  by  a 
portion  of  the  taxpayers,  and,  among  others, 
was  the  ground  alleged  that  frauds  and  irregu- 
larities had  been  perpetrated  by  election  com- 
missioners at  certain  polls,  and  also  by  the 
police  jury  In  canvassing  the  returns  and  In 
declaring  the  result  of  the  election.  Th(it  the 
defense  consisted  of  a  denial  of  the  plaintiff's 
charges,  and  a  counter  charge  by  the  ntlhroad 
company  of  frauds  and  illegal  acts  on  the 
part  of  the  petitioners,  on  account  of  which 
the  apparent  majority  favoring  the  tax  was 
largely  reduced.  That  propositions  for  a  com- 
promise of  that  litigation  were  submitted  and 
accepted,  the  purport  of  which  was  the  com- 
pany should  release,  and  thereafter  hold  harm- 
less against  the  payment  of  said  special  tax. 


all  the  members  of  the  tax-reslsting  associa- 
tion; and  a  consent  judgment  to  that  effect 
was  agrreed  to  and  signed, — the  proportion  of 
the  tax  assessable  against  them  aggregating 
only  about  10  per  cent  of  the  whole  amount 
thereof.  That,  subsequent  to  said  compromise, 
the  police  jury,  on  the  30th  of  March,  1898, 
passed  an  ordinance  in  terms  repealing  the 
prior  ordinance  of  December  6,  1895,  levying 
said  special  tax.  It  is  to  meet  that  exigency 
that  this  proceeding  by  mandamus  was  Insti- 
tuted, and  It  Is  apparent  that  the  answers  of 
the  tax  collector  and  assessor  are  predicated 
upon  that  alleged  repealing  ordinance.  And 
the  answer  of  the  police  jury,  denying  the  le- 
gality of  the  tax,  is  the  attempted  defense  of 
the  rights  and  Interests  of  those  property  tax- 
payers who  did  not  join  In  the  aforesaid  suit 
We  make  the  following  extracts  from  the 
brief  of  defendants'  counsel,  which  sets  out 
very  fully  the  substance  of  the  answer  of  the 
police  Jury,  viz.:  "B.  B.  Smart  president  of 
the  police  jury,  in  response  to  the  mandamus, 
avers  that  the  relators  filed  in  the  office  of 
the  derk  of  the  parish  of  Vernon  an  agree- 
ment by  which  relators  released  from  the 
payment  of  the  flve-mlll  tax  for  ten  years 
four  hundred  and  sixty-nine  taxpayers  of  Ver- 
non parish,  who  claimed  to  have  voted 
against  said  tax,  in  a  suit  filed  by  these  tax- 
payers seeking  to  annul  the  ordinance  levying 
the  tax,  for  the  reason  that  a  sufficient  num- 
ber of  fraudulent  votes  were  coimted  In  favor 
of  said  tax  to  make  a  majority;  there  being 
but  463  votes  promulgated  in  favor  of  eald 
tax,  with  459  against  the  tax,  and  that  the 
agreement  of  release  absolutely  released  469 
persons.  Among  those  being  released  were 
the  very  persons  who  were  charged  to  have 
been  counted  for  the  tax,  when  In  fact  they 
had  voted  against  the  same.  The  president 
of  the  police  jury,  In  his  answer,  avers  that 
by  eald  release  relators  destroyed  the  validity 
of  the  ordinance  in  their  favor;  that  the  num- 
ber released  being  In  excess  of  the  number 
claimed  to  have  voted  for  the  tax  Is  a  clear 
admission  that  said  tax  was  not  voted  by  a 
majority  of  the  property  taxpayers  voting  in 
said  election.  Respondent  further  avers  that 
by  reason  of  said  public  notice  that  there 
was  no  majority  In  favor  of  said  tax '  the 
police  jury  rightfully  repealed  said  ordinance. 
Respondent  further  avers  that  the  police  jury 
was  no  party  to  said  compromise,  in  which 
a  larger  number  of  voters  and  taxpayers  were 
released  from  the  operation  of  said  tax,  and 
presented  with  an  honorarium  of  $1,500  for 
attorney's  fees.  Respondent  further  avers  by 
said  act  of  compromise  relators  attempted  to 
effectually  prevent  any  further  judicial  in- 
quiry Into  said  election  and  setting  the  same 
aside  on  the  ground  of  false  voting.  Respond- 
ent further  answers  that  a  tax  tai  aid  of  a 
railway  is  a  solidary  obligation,  each  voter 
casting  his  ballot  for  a  tax  on  all  the  prop- 
erty In  the  parish,  and  not  on  his  individual 
property,  and  that  he  shall  only  pay  a  taxa- 
tion if  a  clear  and  clean  majority  of  all  qual- 
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Ifled  taxpayers  shall  vote  In  favor  of  tbe 
same.  Respondent  farther  avers  that  a  re- 
lease of  one  Is  a  release  of  all;  that  to  now 
levy  a  tax  of  five  mills  on  a  portion  of  the 
property  of  Vernon  parish  for  ten  years  will 
be  to  deny  the  people  of  Vernon  parish  the 
constitutional  guaranty  that  taxation  shall  be 
equal  and  uniform;  that  a  tax  of  five  mills 
on  only  a  portion  of  property  of  like  charac- 
ter in  the  parish  of  Vernon  would  Impose  an 
unjust  and  unequal  burden,  create  a  favored 
class  of  citizens,  will  destroy  the  equality  and 
uniformity  for  taxing  purposes  by  the  state 
and  parish,  and  will  create  a  condition  of  aflFairs 
in  matters  of  taxation  in  said  parish  repug- 
nant to  good  morals  and  conscience;  and  the 
law  cannot  enforce  such  a  partial  method 
of  dealing  with  the  dtleens  of  the  same  terri- 
torial Jurisdiction,  and  create  Invidioue  dis- 
crimination by  the  law.  Respondent  annexes 
and  makes  part  of  his  petition  the  petition  of 
the  citizens  and  taxpayers  against  the  railroad 
company  and  police  Jury,  together  with  the 
answer  and  compromise  agreement  filed  in 
the  clerk's  office  October  12,  18d7.  The  peti- 
tion of  citizens  and  taxpayers  of  Vernon  par- 
ish against  inresident  of  police  Jury  of  Ver- 
non parish  et  al.,  filed  on  February  27,  1896, 
within  the  legal  time  required  by  law,  char- 
ges gross  frauds  against  supervisors  of  said 
election,  and  fraud  In  the  canvass  of  the 
vote  by  the  police  Jury.  They  specially  set 
out  that  the  commissioners,  naming  them,  at 
Kirk's  box,  precinct  2,  ward  2,  fraudulently 
returned  as  voting  for  the  tax  the  following 
legal  qualified  electors:  Alfred  Self,  Enoch 
Self,  3.  J.  Masters,  Charles  Martin,  Lewis 
Martin.  Tour  honors  will  find  this  direct 
cha^e  In  this  petition,  and  on  examination 
your  honors  will  fiurther  find  that  these  self- 
same persons  are  relieved  by  tbe  notarial  re- 
lease of  the  company.  Their  names  appear 
in  the  roll  of  the  redeemed  for  ward  2.  The 
petition  further  charges  that  more  than  60 
ballots  from  which  the  word  'For'  was  strick- 
en (meaning  'For  the  Tax'),  were  actually 
counted  for  the  tax,  when  according  to  every 
rule  of  canvass  these  ballots  should  have  ei- 
ther not  been  counted  at  all,  or  according  to 
the  Intent  of  tbe  voter,  which  most  clearly 
means  against  tbe  tax,  for  why  wonld  a  voter 
desiring  to  vote  for  the  tax  scratch  out  the 
very  words  which  woold  most  clearly  express 
his  intention?" 

1.  Tbe  first  and  most  Important  question 
which  arises  Is  whether  a  police  Jury,  having 
canvassed  and  compiled  the  returns  of  an 
election  in  reference  to  a  special  tax  in  aid 
of  the  construction  of  a  railway,  and  declared 
that  said  special  tax  had  received  tbe  sanction 
of  a  majority  of  the  votes  cast,  and  officially 
promulgated  the  result  thereof,  and  levied 
the  tax,  had  the  legal  competency  to  pass  a 
subseqnoit  ordinance,  ex  proprio  motu,  re- 
pealing the  one  first  enacted,  and  annulling 
the  tax,  long  after  the  railway  company  had 
accepted  the  tax,  completed  its  railroad,  and 
pot  same  In  operation.    In  Reynolds  &  Hen- 


ry Const  Co.  V.  Police  Jury,  44  La.  Ann.  863, 
11  South.  236,  this  question  was  considered 
and  decided,  and  Mr.  Justice  Breaux,  qteak- 
ing  for  the  court,  said:  "The  authority  which 
ordered  the  election,  on  tbe  petition  of  the 
taxpayers,  which  promulgated  the  returns, 
and  declared  them  adopted  and  legal,  assails 
the  returns  as  null,  and  aslu  that  a  recount 
be  made  and  the  nullity  decreed.  The  de- 
fendants are  estopped.  It  proclaimed  the 
regularity  of  this  election,  which  resulted 
in  the  acceptance  of  a  contract,  and  the  per- 
formance of  work.  It  cannot  question  the 
binding  force  of  its  own  acts.  •  ♦  ♦  The 
repeal  of  the  Ordinance  631,  adopted  for  the 
levy  of  a  special  tax,  is  without  effect."  In 
State  V.  Tax  Collector,  48  La.  Ann.  28,  18 
South.  757,  the  court,  speaking  through  the 
chief  Justice  as  Its  organ,  said:  "The  question 
Is  whether,  after  having  exercised  the  power 
or  duty  Intrusted  to  it,  it  can  subsequently 
reverse  its  action,  and  stay  proceedings,  be- 
cause It  may  suppoae  that  Its  duty  was  in- 
correctly performed.  We  do  not  think  It  was 
charged  with  the  duty  of  correcting  its  own 
mistakes.  If  mistakes  it  made.  There  would 
be  no  end  to  litigation,  if  such  a  doctrine 
were  true.  When  the  counsel  levied  the  tax 
it  was  ordered  to  levy,  the  subject-matter 
passed  out  of  its  hands.  It  had  no  further 
legal  Interest  in  the  premises.  It  had  per- 
formed the  specific  duty  Imposed  upon  it,  and 
its  connection  with  the  levying  of  the  tax 
ceased.  Darcantel  v.  Refrigerating  Co.,  44 
La.  Ann.  644,  11  South.  239."  In  our  opinion, 
tbe  principle  announced  in  these  decisions  is 
correct,  and  they  meet  our  approval  and  con- 
currence; and,  being  applied  to  the  Instant 
case,  are  conclusively  against  the  legality  of 
the  alleged  repealing  ordinance.  It  has  no 
power  or  efficacy  to  bind  the  assessor  and  tax 
collector  in  the  collection  of  said  special  tax, 
and  we  decline  to  give  the  same  any  effect. 

2.  Applying  the  principle  announced  In  the 
preceding  paragraph  to  the  respective  conten- 
tions of  the  tax  collector  and  assessor,  they 
must  be  deemed  and  held  groundless  for  the 
same  reason;  for,  the  police  Jury  ordinance 
levying  the  tax  remaining  in  force,  these  offi- 
cers plainly  come  within  the  power  and  scope 
of  the  plaintiff's  writ  of  mandamus.  Their 
demands  are  therefore  rejected. 

3.  The  substance  of  the  contentions  of  the 
police  Jury  appears  to  be  an  assault  upon  the 
special  election  on  tbe  ground  that  same  is 
and  was  fllegal,  null  and  void,  because  of  cer- 
tain alleged  frauds  and  irregularities  in  the 
proceedings  leading  up  to  said  election,  and  In 
the  management  and  conduct  thereof,  but  all 
of  which,  necessarily,  antedated  their  exam- 
ination and  tabulation  of  the  election  returns, 
and  their  official  proclamation  that  the  elec- 
tion had  been  duly  and  regularly  carried  In 
favor  of  the  tax.  And  it  is  obvious  that  their 
official  proclamation  of  the  result  of  the  elec- 
tion preceded  the  adoption  by  them  of  an  or- 
dinance levying  the  special  tax.  Their  aver- 
ment Is  that,  subsequently  to  said  proclama- 
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tlon  and  ordinance,  qnlte  a  large  number  of 
the  property  taxinyers  of  the  p&risb  entered 
a  suit,  within  the  time  prescribed  by  law, 
contesting  said  election  upon  various  grounds; 
but  that  during  the  pendency  thereof  a  com- 
promise of  same  was  effected  between  the 
parties  litigant,  the  suit  dismissed,  and  Judg- 
ment entered  therein.  That,  notwithstanding 
ihe  plaintiffs  in  that  suit  represented  less  than 
10  per  cent  of  said  special  tax,  and  that  the 
railroad  had  been  Intermediately  constructed 
and  put  In  operation,  the  police  Jury— who 
are  made  merely  nominal  parties  defendant 
—set  up  as  a  defense  to  the  collection  of  the 
tax  the  illegality  of  the  election,  wliich  they 
bad  officially  declared  legal  and  valid,  and 
long  after  they  had  passed  an  ordinance  levy- 
ing the  said  tax.  More  particularly  stated, 
their  grounds  of  resistance  may  be  summar- 
ized as  follows,  viz.:  (1)  Tliat  relator,  as  one 
of  the  stipulations  of  the  compromise,  agreed 
to  release  from  the  inyment  of  the  tax,  dur- 
ing the  enUre  10-year  period  of  its  duration, 
ail  of  the  plaintiffs  in  the  aforesaid  suit;  and 
that  among  those  released  were  many  of 
those  who  were  charged  to  have  been  count- 
ed for  the  tax,  when  in  fact  they  voted 
against  the  same.  (2)  That  by  said  release 
of  said  plaintiffs,  more  than  400  in  number, 
relator  destroyed  the  validity  of  the  ordi- 
nance of  the  police  Jury  which  levied  the  tax 
in  its  favor;  the  number  released  being  great- 
er than  the  number  claimed  to  have -voted 
for  the  tax,  thus  leaving  subject  to  the  pay- 
ment thereof  less  than  a  majority  In  number 
of  those  voting  at  the  election.  (3)  That  a 
tax  in  aid  <tf  a  railway  is  a  solidary  obliga- 
tion, each  voter  casting  his  ballot  for  a  tax 
on  all  the  property  hi  the  parish,  and  not  on 
his  individual  property,  and  upon  the  condi- 
tion that  a  majority  tst  the  property  taxpay- 
ers shall  vote  in  favor  of  the  same;  and  that, 
consequently,  the  release  of  one  is  the  re- 
lease of  all.  (4)  That  by  this  release  the 
property  of  the  parish  will  be  deemed  to  have 
violated  the  constitutional  guaranty  that  tax- 
ation shall  be  equal  and  uniform;  and  that 
a  tax  of  five  mills  on  only  a  portion  of  the 
property  of  the  parish  would  Impose  an  unjust 
and  unequal  burden,  create  a  favored  class 
of  citizens,  and  destroy  the  equality  and  uni- 
formity of  the  tax,  and  create  an  Invidious 
distinction  among  taxpayers  not  authorized 
or  contemplated  by  law.  But  In  stating  thea» 
defenses  the  police  Jury  are  confronted  with 
the  indisputable  fact  that  the  plaintiffs  in 
that  suit  were  the  only  taxpayers  of  the  par- 
ish who  resisted  the  payment  of  the  tax  in 
the  manner  and  within  the  time  prescribed 
by  law,  and  those  who  did  not  Join  in  that 
■nit  are  condusivdy  presumed  to  have  ac- 
quiesced in  the  result  of  the  election  as  it 
was  officially  proclaimed  by  its  ordinance, 
■od  cannot  now  be  heard  to  complain  in  a 
court  of  Justice;  that  it,  having  canvassed 
and  compiled  the  returns  of  the  election,  and 
made  doe  proclamation  that  the  tax  had  been 
voted  Cor  and  carried  by  a  majority  of  the 


votes  legally  cast,  has  no  better  rijgbt  or 
greater  power  to  ask  a  court  of  Juatioe  to 
render  a  Judgment  contrary  thereto  than  It 
had  to  pass  an  ordinance  repealing  their  priw 
ordinance  levying  a  tax  in  pursuance  of  their 
proclamation.  We  are  bound  to  accept  as 
the  initial  point  from  which  to  consider  and 
decide  this  case  the  ];Mroclamatlon  by  the 
police  Jury  that  the  election  bad  been  carried 
for  the  tax,  and  their  ordinance  levying  the 
tax.  That  matter  has  been  finally  and  irrev- 
ocably settled  in  the  manner  the  law  has 
directed,  and  same  cannot  now  be  reopened 
and  reviewed  at  the  t)ehe8t  of  the  police  Jury, 
in  the  Interest  of  that  portion  of  the  tax- 
paying  inhabitants  who  failed  to  make  pro- 
test seasonably  for  themselves;  and  partlo 
nlarly  at  a  time  long  subsequent  to  the  re- 
lator's acceptance  of  the  tax,  and  the  con- 
struction of  the  road,  and  putting  same  In 
full  and  complete  operation.  In  any  view 
that  can  be  taken  of  the  present  contentions 
of  the  p(dlce  Jury,  the  relator's  release  of  a 
portion  of  the  citizens  from  the  payment  of 
the  tax  after  it  had  been  actually  levied 
could  have  no  bearing  on  the  legality  of  the 
election;  nor  could  It  affect  the  uniformity 
of  the  tax,  or  increase  or  diminish  the  burdens 
of  those  who  were  not  released.  The  tax  once 
in  esse  became  incontestable  and  certain,  and  a 
release  of  some  of  the  taxpayers  from  the  pay- 
ment of  it  does  not  cause  an  increase  In  the 
rate  of  taxation  due  by  others.  The  constitu- 
tional question  sought  to  be  raised  by  the 
police  Jury  is  without  any  foundation  in  law 
or  Jurisprudence.  "Constitutional  provisions 
that  all  taxes  shall  be  equal  and  uniform  ap- 
ply only  to  general  taxatl<m,  and  have  no  ap- 
plication to  local  assessments."  25  Am.  dc 
E^.  EInc.  law,  p.  495.  The  provision  of 
the  constitution  that  "taxation  shall  be  eqoal 
and  uniform  throughout  the  state"  does  not 
apply  to  or  preclude  local  assessments  wt 
special  taxes  levied  in  pursuance  of  special 
provisions  of  law,  in  aid  of  public  tmprov»- 
ments.  Cooley,  Tax'n,  p.  438.  In  support  at 
that  proposition,  that  author  cites  the  follow- 
ing decisions  of  this  court,  viz.:  Huniclpality 
V.  Dunn,  10  La.  Ann.  67;  City  of  New  Or- 
leans V.  Billot,  Id.  58;  Yeatman  v.  Crandall, 
11  La.  Ann.  220;  In  re  New  Orieans  Drain- 
ing Co.,  Id.  338;  State  v.  New  Orieans,  IS 
La.  Ann.  354.  See,  alsOk  Munson  v.  Board,  43 
La.  Ann.  15,  8  South.  906.  "It  la  only  when 
statutes  Impose  taxes  on  fUse  and  unjust 
principles,  or  which  operate  to  produce  groaa 
inequality,  that  courts  can  declare  them 
void."  Com.  V.  People's  Five  Cent  Sav. 
Bank,  5  Allen,  428;  Warren  v.  Henly,  81 
Iowa,  81;  Howell  v.  Bristol,  8  Bush,  498; 
Turner  v.  Altbaus,  6  Neb.  64;  State  v.  Cum- 
berland A  F.  B.  Co.,  40  Md.  22;  Bank  v.  IfU- 
ler,  19  Fed.  377.  "The  want  of  nniformlty 
must  be  the  direct  result  of  the  law  itadt, 
and  not  the  maladmlnlstrstion  of  a  proper 
law."  26  Am.  A  Kng.  Sue.  Law,  p.  38,  dtlnf 
Dundee  Mortgage  &  Trust  Co.  v.  School  Dist 
No.  1,  21  Fed.  161;  Comminga  t.  Bank,  Ittt 
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U.  S.  153;  State  v.  MaxweU,  27  La.  Ann.  723. 
In  that  last  case,  the  court  very  pertinently 
said:  "This  qnestlon  was  decided  In  the  case 
ot  Morrison  v.  Larkln,  26  La.  Ann.  699,  In 
which  the  court  said:  'While  the  exempting 
of  the  property  In  contravention  of  the  con- 
stitution may  be  Told,  the  levying  of  the  tax 
Is  constitutional.  •  •  *  There  Is  then  no 
Inequality  of  which  the  plaintiff  can  com- 
plain.' We  adhere  to  the  opinion  then  ex- 
pressed. We  cannot  perceive  how  a  taxpay- 
er can  justly  complain  that  the  levying  of  a 
tax  is  unequal,  because  some  property  in  this 
state  has  been  omitted  in  the  assessment, 
either  through  Inadvertence  or  because  it  is 
supposed  to  be  exempted  by  an  unconstitu- 
tional law;  for  the  effect  would  be  the  same. 
We  imagine  that  there  never  has  been  an  as- 
sessment which  embraced  all  the  property  of 
the  state;  but  that  fact  did  not  render  the 
assessment  unconstltutlonaL"  The  constitu- 
tional requirement  that  taxation  shall  be 
equal  and  uniform  applies  to  the  levy,  and 
not  the  method  of  collecting  the  tax.  25  AniL 
&  Eng.  Enc.  Law,  p.  57.  "Although  an  ^- 
emptlon  from  taxation  may  be  Illegal,  such 
a  .trifling  exemption  would  not  necessarily 
invalidate  the  whole  ordinance  which  levies 
the  tax,  unless  it  could  be  shown  that  by  rea- 
son of  such  exemption  the  taxes  on  the  prop- 
erty had  been  increased."  State  v.  Town 
Ck)uncil  of  Beaufort  (S.  C.)  42  Am.  &  Eng. 
Corp.  Cas.  330  (s.  c.  17  S.  E.  355).  "It  is  an 
Interesting  question  what  Is  the  effect  of  an 
illegal  £xemptlon  of  property  from  taxation 
upon  the  validity  of  the  general  assessment, 
and  the  answer  to  that  question  depends  upon 
the  effect  of  such  Illegal  exemption  upon  the 
rate  or  amount  of  taxation  which  is  assessed 
upon  the  other  beyond  what  would  be  as- 
sessed upon  It  if  there  had  not  been  an  Illegal 
exemption.  The  mere  omission  by  an  as- 
sessor of  certain  property  from  his  assess- 
ment list  without  authority  of  law  will  not 
Invalidate  the  entire  assessment,  as  long  as 
the  Illegal  exemption  cannot  be  shown  to  have 
increased  the  amount  of  the  tax.  which  the 
other  taxpayers  have  been  required  to  pay." 
Tied.  Mun.  Corp.  {  270,  p.  526.  In  Reynolds 
&  Henry  Const..  Co.  t.  Police  Jury,  cited  su- 
pra, it  was  said  in  the  syllabus:  "An  agree- 
ment rdlevlng  a  corporation  from  the  pay- 
ment of  the  five-mill  special  tax  for  a  con- 
sideration Is  not  in  contravention  of  article 
203  of  the  constitution,  so  long  as  no  injury 
arises  therefrom."  And  In  the  body  of  the 
opinion  the  court  said:  "The  police  Jury  can- 
not defend  and  defeat  the  obligation  on  the 
g^round  that  it  made  a  discrimination  oper- 
ating unequally  against  taxpayers.  44  La. 
Ajm.  867,  11  South.  238.  The  release  of  cer- 
tain taxpayers  by  the  railroad  company  does 
not  operate  injuriously;  the  rate  of  taxation 
remains  the  same."  In  our  opinion,  the  de- 
tenae  set  up  by  the  police  Jury  is  untenable, 
and  cannot  be  sustained;  on  the  contrary, 
the  demand  of  the  relator  is  Just  and  well 
founded.    It  is  therefore  ordered  and  decreed 


that  the  Judgment  appealed  from  be  annulled 
and  reversed;  and  it  Is  further  ordered  and 
decreed  that  the  rotor's  provisional  man- 
damns  be  made  peremptory  as  to  all  the  re- 
spondents, and  that  they  be  taxed  with  all 
costs  of  both  courts. 

BLANGHARD,  J.,  takes  no  part  In  this  de- 
cision, having  been  formerly  of  counsel  for 
plaintiff. 


(51  !«.  Ann.  582) 

STATE  V.  AMERICAN  SUGAR-REFINING 

CO.    (No.  12,877.) 
(Supreme  C!oart  of  Louisiana.    Dec.  19,  1898.) 
OoHSTmmoN  —  CoKaTBUOTion— Liobsbs  Taxks  — 

EXIKPTION— MAKTTTAOTITBaBS— 

8roi£  Rarnncas. 
The  words  and  terms  of  a  constitutlDnal 
article,  like  those  of  a  statute,  are  to  be  cou- 
stmed  and  understood  in  their  most  usual  sig- 
nification; and  an  exemption  from  taxes  or 
licenses  must  receive  a  strict  Interpretation. 
If  no  precise  exemption  can  be  pointed  out  as 
applicable  to  that  claimed,  the  demand  will  be 
disallowed. 

On  Rehearing. 

The  proof  disclosing  that  a  business  cor^ 
poration  purchnses  from  planters  and  other 
sources  a  large  supply  of  sugar  in  a  complete- 
ly manufactured  state,  and  by  skiUfui  manipu- 
lations, through  the  instrumentality  of  vast, 
elaborate,  and  complicated  machinery,  and  an 
application  thereto  of  steam  power  and  great 
air  pressure,  same  is  first  melted,  then  cleansed 
ot  its  impurities,  then  bleached  and  improved 
in  color,  and  then  dried,  granulated,  and 
brought  into  suear  again,  in  exactly  the  same 
state  it  was  when  these  manipulations  were 
commenced,  though  greatiy  improved  in  parity 
and  beauty  of  appearance,  and  rendered  more 
merchantable,  it  is  not  a  manufacturer,  in  the 
sense  of  article  206  of  the  constitution  of  1879. 
which  exempts  manufacturers  from  license  tax- 
ation. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Frank  A.  Monroe,  Judge. 

Proceeding  by  the  state  against  the  Ameri- 
can •  Sugar-Refining  Company.  B^om  a  Judg- 
ment for  defendant,  the  state  appeals.  Re- 
versed. 

B,  Howard  McCaleb,  Jr.,  for  the  State. 
Thomas  J.  Semmes,  for  appellee. 

WATKINS,  J.  This  is  a  proceeding  by 
rule  on  the  part  of  the  state  tax  collector  of 
the  Second  district  of  the  city  of  New  Or- 
leans against  the  defendant  for  the  sum  of 
$21,000,  as  the  aggregate  amount  of  licenses 
due  the  state  for  the  years  1892,  1893,  1894, 
1895,  1896,  and  1897,  upon  which  interest  and 
attorney's  fees  are  to  be  computed  according 
to  law.  It  is  alleged  that  the  defendant  is 
conducting  the  business  of  refining  sugar  and 
molasses,  and  has  been  conducting  said  busi- 
ness during  the  various  years  aforesaid  with- 
out having  obtained  any  license  therefor 
from  the  state,  and  that  tiie  annual  gross  re- 
ceipts of  said  defendant  company  are  in  ex- 
cess of  $2,500,000.  It  is  further  aUeged  that 
all  persons  who  conduct  any  business  wlth- 
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out  obtaining  a  license  firom  the  state  before 
the  Ist  day  ot  March  are  declared  delin- 
quents, and  become  liable  to  Interest  and 
penalties,  and  that  the  defendant,  having 
been  a  delinquent  In  each  of  the  aforesaid 
years.  Is  liable  for  said  licenses,  Interest,  and 
attorney's  fees.  1\>  the  rule  taken,  the  re- 
spondent excepted  that  the  tax  collector  had 
no  authority  to  thus  proceed,  it  never  having 
been  placed  on  the  list  of  delinquent  license 
payers  which  the  law  requires  him  to  fur- 
nish. Reserving  the  benefit  of  said  excep- 
tion. It  makes  the  following  answer,  viz.: 
That  the  business  of  refining  sugar  and  mo- 
lasses Is  exempt  from  the  payment  of  a  li- 
cense tax  for  the  years  specified,  because  Its 
said  business  Is,  and  always  has  been,  that 
of  refining  sugar  and  molasses,  and  none  oth- 
er, and  as  such  "it  Is,  and  always  has  been, 
one  of  those  manufacturers  enumerated  In 
article  207  of  the  constitution  as  entitled  to 
exemption  from  license  taxes,"  etc.  Its  fur- 
ther answer  is  that  Act  No.  150  of  1890,  on 
the  authority  of  which  the  license  sought  to 
be  collected  is  demanded,  violates  the  consti- 
tntlon  of  the  United  States,  and  is  void.  In  so 
far  as  it  attempts  to  Impose  a  license  tax  up- 
on defendant  company,  because  the  said  act 
denies  to  It  the  equal  protection  of  the  laws 
of  the  state.  Inasmuch  aa  said  act  does  not 
impose  equally  a  license  tax  on  all  persons 
engaged  in  the  business  of  refining  sugar  and 
molasses,  but  on  the  contrary,  discriminates 
In  favor  of  planters  who  refine  their  own 
'sogar  and  molasses,  and  in  favor  of  planters 
who  granulate  sirups  for  other  planters  dur- 
ing the  rolling  season;  that  for  the  foregoing 
reasons  said  act  conflicts  with,  and  Is  viola- 
tive of,  the  provisions  of  the  foarteenth 
amendment  of  the  constitution  of  the  United 
States,  which  prohibits  any  state  from  de- 
priving a  person  of  his  property  without  due 
process  of  law,  and  from  denying  any  person 
within  Its  Jurisdiction  the  equal  protection  of 
the  laws.  On  the  trial  of  the  exception  the 
same  was  overruled,  and  on  the  trial  of  the 
rule  the  same  was  discharged;  and  from 
that  judgment  plaintiff  In  rule  prosecutes  this 
appeal. 

1.  The  exception  suggests  that  it  Is  a  con- 
dition precedent  to  proceeding  by  rule  to  col- 
lect delinquent  licenses  as  contemplated  by 
Act  No.  150  of  1890,  that  the  tax  collector 
shall  first  enter  the  names  of  all  delinquents 
upon  the  tax  register,  and  shall  also  Include 
the  names  of  such  delinquents  In  a  list  to  be 
fnmlshed  to  the  attorney  of  the  tax  collector. 
In  our  opinion,  that  supposition  is  not  sup- 
ported by  the  terms  of  the  statute  cited.  In- 
stead of  the  entry  upon  a  license  register  be- 
ing a  condition  precedent  to  a  proceeding  by 
rule.  It  clearly  appears  from  section  20  of  the 
act  that  the  'tax  collector  Is  required  to  keep 
a  license  register  of  every  person,  with  the 
trade,  profession,  etc.,  pursued,  the  class  and 
graduation  of  the  same,  and  the  amount  of 
the  license  applied  for.  Instead  of  that  pro- 
vision having  any  relation  to  delinquent  li- 


censes. It  plainly  specUIed  the  pmi>0Be  of  the 
legislature  to  have  been  to  require  tax  col- 
lectors to  prepare  and  keep  a  book  In  which 
they  shall  record  the  statements  of  all  per- 
sons "who  may  apply  for  licenses  to  pursue 
any  trade,  profession,  vocation,  or  calling," 
etc.  Certainly  It  can  have  no  application  to 
those  persons  who,  like  defendant,  made  no 
application  at  ail.  Section  22  of  the  act  has 
exclusive  reference  to  collected,  and  not  de- 
linquent, licenses.  The  exception  was  prop- 
erly overruled. 

2.  We  will  take  the  last  proposition  of  the 
defendant  first.  The  contention  of  counsel  is 
that  Act  No.  150  of  1890  exempts  planters 
who  refine  their  own  sugar  from  the  payment 
of  a  license,  and  Imposes  a  license  upon  per- 
sons who,  like  defendant,' are  excluslvdy  en- 
gaged In  refining  sugar;  thus  depriving  them 
of  the  equal  protection  of  the  laws,  hi  viola- 
tion of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States.  On  the  other 
hand,  the  contention  of  the  tax  collector's  at- 
torney Is  that  the  sugar  planter,  who  produces 
as  well  as  refines  his  own  sugar,  belongs  to 
a  wholly  different  class  from  that  to  which 
the  refiner  belongs,  who  purchases  manufac- 
tured sugar,  and  thereafter  refines  it,  and  sells 
it  ui)on  the  market  after  same  has  been  re- 
fined; that  the  planter  la  the  real  manufac- 
turer of  sogar,  and  the  refining  process  car- 
ried on  by  him  Is  merely  one  of  cleansing  and 
purifying  It,  and  better  fitting  same  for  mar- 
ket, and  only  incidentally  connected  with  bis 
occupation  of  manufacturer,  while,  on  the 
other  hand,  the  business  of  the  defendant  is 
exclusively  that  of  refining  sugar,— an  Inde- 
pendent business,— consequently,  there  can  be 
no  discrimination  Imputed  to  the  statute,  in 
favor  of  one  and  against  another  of  the  same 
class;  that  the  act  clearly  specifies  two  dis- 
tinct and  different  classes,  one  of  whom  pur- 
chases, refines,  and  sells  sugar,  and  the  other 
of  whom  manufactures  and  refines  his  own 
product,— the  two  classes  of  persons  being 
dissimilarly  situated.  The  exemption  clause  of 
the  statute  Is  couched  in  the  following  terms, 
viz.:  "Provided  nothing  herein  shall  be  con- 
strued to  api^y  to  the  business  of  grinding 
meal,  ginning  cotton,  or  making  sugar  by  any 
farmer  or  planter."  Proviso  to  paragraph  1 
of  Act  No.  150  of  1800,  under  the  heading  of 
"Manufacturers";  same  being  the  general  li- 
cense law.  The  objection  to  the  foregoing 
provision  of  the  statute  appears  to  be  that  It 
is  special  in  Its  character,  and  such  legislation 
was  held  by  the  supreme  court  not  to  come 
within  the  provisions  of  the  fourteenth  amend- 
ment They  say:  "The  objection  that  the 
law  [of  Kansas]  of  1874  deprives  the  railroad 
companies  of  the  equal  protection  of  the  laws 
is  even  less  tenable  than  the  one  considered. 
It  seems  to  rest  upon  the  theory  that  legisla- 
tion which  Is  special  In  character  Is  neces- 
sarily within  the  constitutional  inhibition. 
But  nothing  can  be  further  from  the  fact 
The  greater  part  of  all  legislation  Is  special, 
either  In  the  objects  sought  to  be  attained  bjr 


Digitized  by 


Google 


La.) 


BTATB  T.  AMERICAN  STTOAIt-REFmiNa  <X>. 


449 


It,  or  In  the  extent  of  Its  application."    After 
analyzing  the  statute,  the  conrt  made  the  ob- 
servation, viz.:    "Such  legislation  Is  not  ob- 
noxious to  the  last  clause  of  the  fourteenth 
amendment,  If  all  persons  subject  to  It  are 
treated  alike,  under  similar  circumstances  and 
conditions,  in  respect  both  of  the  privileges 
conferred  and  the  liabilities  imposed."    Ball- 
way  Co.  v.  Madtey,  127  U.  S.  205,  8  Sup.  Ct 
1161.    The  same  mle  of  Interpretation  was 
announced  In  Santa  Clara  Co.  v.  Southern  Pac. 
R.  Co.,  118  U.  S.  394,  6  Sup.  Ct.  1132;   Pem- 
bina ConsoL  Minhig  &  Milling  Co.  t.  Penn- 
sylvania, 125  U.  S.  187,  8  Sap,  Ct  737;  Wurts 
V.  Hoagland,  114  U.  S.  606,  5  Sup.  Ct  1066; 
RaUroad  Co.  r.  Richmond.  96  U.  a  521.    The 
statute  In  question  exempts  alike  all  planters 
and  farmers  who  are  engaged  In  "making 
sugar,"  and  makes  no  mention  of  those  itet- 
sons  who  are  engaged  In  the  business  of  re- 
fining sugar  and  molasses.    A  very  clear  case 
is  thus  stated  by  the  supreme  court  in  Express 
Co.  V.  Selbert,  142  U.  S.  339,  12  Sup.  Ct  250, 
hi  which  Mr.  Justice  Lamar,  speaking  for  the 
court  said:    "The  legislation  in  question  can- 
not be  considered  as  invidiously  discriminat- 
ing against  the  express  companies  defined  by 
It,  in  favor  of  other  companies  or  persons  that 
may  carry  express  matter  on  certain  other 
conditions,  or  under  different  circumstances. 
There  is  an  essential  difference  between  ex- 
press companies,  defined  by  this  act  and  rail- 
road and  steamboat  companies,  or  other  com- 
jMnles  that  own  their  own  means  of  transpor- 
tation.   The  vital  question  is  this:    Railroad 
companies  pay  taxes  cm  their  roadbeds,  rol- 
ling stock,  and  other  tangible  property,  etc. 
*    •    •    This  distinction   clearly  places  ex- 
press companies  defined  by  this  act  in  a  sep- 
arate  class    from    companies    owning    their 
own  means  of  transportation.    They  do  not 
do   business   under   the   same   conditions   or 
nnder  similar  circumstances.    In  the   nature 
of  things,  and  irrespective  of  the  definitive 
legislation  in  question,  they  belong  to  differ^ 
ent  classes.    There  can  be  no  objection,  there- 
fore, to  the  discrimination  made,  as  between 
express  companies  defined  by  this  act,  and 
other  companies  or  persons  incidentally  doing 
a    similar  business   by  different  means   and 
methods.  In  the  manner  in  which  they  are 
taxed."    In  our  conception,  that  decision  Is 
exactly  applicable  to  this  case,  and  puts  the 
constitutionality  of  the  act  in  question  beyond 
doubt     We  think  the  Judge  a  quo  correctly 
overruled    the    defendant's    exception,    and 
maintained  the  constitutionality  of  the  statute. 
3.  Is  the  defendant  a  manufacturer,  in  the 
Bense  and  within  the  meaning  of  article  207 
of  the  constitution  of  1879,  and  entitled  to  ex- 
emption?   The   language    of    that    article   is 
"tbat  there  shall  also  be  exempt  from  taxation 
and  license    •    •    •    the  capital  and  machin- 
ery and  other  property  employed  In  the  manu- 
facture of  textile  fabrics,  leather,  shoes,  har- 
ness,  saddlery,   hats,  flour,   machinery,  agrl- 
cnltnral  bnplements,  and  furniture  and  other 
articles  of  wood,  marble,  or  stone;  soap,  sta- 
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tlonery,  ink  and  paper,  boat  building  and  choc- 
olate; provided,  not  less  than  five  hands  are 
employed  In  any  one  factory."  By  a  constitu- 
tional amendment  that  article  was  so  altered 
as  to  add  thereto  the  following,  viz.:  "The 
manufacture  of  loe.  fertilizers  and  chemicals." 
Act  No.  92  1886.  In  Shreveport  Gas,  Electric 
Light  &  Power  Co.  v.  Assessor  of  Caddo  Par- 
ish, 47  La.  Ann.  65,  16  South.  650,  we  had  this 
constitutional  amendment  under  consideration, 
and  in  the  course  of  our  opinion  we  said: 
"The  words  and  terms  of  a  constitutional  ar- 
ticle, like  those  of  a  law,  are  to  be  understood 
in  their  most  usual  signification;  and.  In  or- 
der to  ascertain  the  true  meaning  of  a  statute, 
the  reason  and  spirit  of  it  should  be  consid- 
ered, and  also  the  cause  which  sujterlnduced 
its  enactment.  This  is  the  accepted  canon  of 
construction  of  statutes,  and  equally  so  of  the 
constitution."  Accepting  this  as  the  proper 
view  to  be  taken  of  the  constitutional  article 
and  its  amendment,  the  claim  of  the  defend- 
ant to  exemption  from  the  payment  of  the  li- 
censes demanded  is  wholly  groundless,  for  the 
very  plain  reason  that  the  manufacturer  of 
sugar  and  molasses— if,  indeed,  it  be  such— is 
not  mentioned  in  either;  and,  as  It  is  the  uni- 
versal rule  that  questions  of  tax  exemption 
must  be  strictly  construed.  Judgment  must  go 
against  the  claim  of  the  defendant  There  is, 
however,  a  doubt  in  our  minds  as  to  whether 
the  law  authorizes  the  state  to  recover,  on 
rule,  licenses  for  any  year  anterior  to  1897. 
We  will  therefore  give  Judgment  for  the  sum 
of  ^,500,  with  2  per  cent  per  month  interest 
from  the  Ist  of  March,  1897,  and  10  per  cent, 
attorney's  fees  on  said  amount  and  Interest 
and  enter  a  nonsuit  as  to  the  remainder  of  the 
plaintiff's  clahn.  It  Is  therefore  ordered  and 
decreed  that  the  Judgment  discharging  the 
plaintitTs  mle  be  avoided  and  reversed;  and 
it  is  further  ordered  and  decreed  tlutt  the 
plaintiff  do  have  and  recover  from  the  defend- 
ant the  sum  of  $3,500,  with  2  per  cent  inter- 
est per  month  thereon  from  the  Ist  day  of 
March,  1897,-10  per  cent  attorney's  fees  on 
said  amount  and  interest  It  Is  further  or- 
dered that  a  nonsuit  be  entered  on  the  bal- 
ance of  the  claim,  and  that  all  costs  of  both 
courts  be  taxed  against  the  defendant  and  ap- 
pellee. 

KICHOLLS,  C.  J.,  absent. 

On  Rehearing. 

(March  7,  1899.) 

WATKINS,  J.  Having  in  our  original  ophi- 
ion  treated  the  defendant's  exemption  from 
the  payment  of  a  state  license  as  having  been 
asserted  under  the  provisions  of  article  207  of 
the  constitution  of  1879,  whereas  the  exemp- 
tion was  actually  alleged  and  claimed  under 
the  provisions  of  article  206  thereof,  we  grant- 
ed a  hearing  of  this  cause.  Recognizing  this 
error  to  the  defendant's  prejudice,  we  now 
withdraw  that  portion  of  our  opinion,  and  wlU 
examine  the  claim  of  the  defendant  to  exemp- 
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tlon  under  artlde  206  of  the  constitution. 
That  article  Is  conched  In  the  following  words, 
▼iz.:  "All  persons,  associations  of  persons  and 
corporations  pursuing  any  trade,  profession, 
business,  or  calling,  may  be  rendered  liable  to 
such  tax,  except  clerks,  laborers,  clergymen, 
school  teachers,  those  engaged  In  mechanical, 
agricultural,  horticultural,  and  mining  pur- 
suits, and  manufacturers,  other  than  those  of 
dlstOIed  alcoholic  or  malt  liquors,  tobacco  and 
cigars,  and  cotton  seed  oil.  No  political  cor- 
poration shall  Impose  a  greater  license  tax  than 
la  imposed  by  the  general  assembly  for  state 
purposes."  Under  the  provisions  of  this  ar- 
ticle, any  manufacturer  Is  exempted  from  li- 
cense tax,  unless  he  l>e  a  manufacturer  ol 
liquor,  tobacco,  cigars,  and  cotton-seed  oil. 
Hence  the  answer  claimed  the  exemption  grant- 
ed to  all  manufacturers  not  Included  In  the 
exceptions  Just  mentioned. 

For  the  purpose  of  laying  a  foundation  for 
Its  exemption,  the  defendant  interrogated  Its 
superintendent  as  a  witness,  and  from  his  tes- 
timony we  haTC  made  the  following  extracts, 
viz.:  "Q.  Mr.  McFetteridge,  you  are  the  su- 
perintendent of  -the  American  Sugar-Reflning 
Company  of  this  city,  are  yon  not?  A.  Yea, 
sir.  Q.  What  has  been  your  experiende  in  the 
refining  of  sugar?  A.  I  have  had  experience 
running  over  Otteen  years  In  the  North,  and 
the  past  year  In  liOulalana.  Q.  Now  you  will 
pleaae  cotdmence  from  the  beginning,  and  go 
through  the  whole  process  by  which  crude 
sugars  are  converted  Into  refined  sugar,  and 
do  so  deliberately;  and.  In  making  the  expla- 
nation, exhibit  the  samples  to  the  court,  and 
the  pictures  of  the  machinery,  and  explain 
the  operation.  A.  Well,  necessarily,  some  of 
the  samples  and  the  photographs,  to  make  a 
thorough  explanation,  will  have  to  be  shown 
together.  Now,  to  begin  with  the  process  In 
the  refinery:  We  receive  the  sugar  either 
from  plantations  In  the  state,  or  from  abroad, 
wherever  produced.  In  barrels,  or  bags,  pack- 
ages,—In  whatever  way  It  may  be  packed. 
Our  first  process  Is  to  melt  every  bag  or  bar- 
rel of  sugar  so  received,  in  suitable  vessels, 
specially  constructed  for  the  purposes  of  melt- 
ing sugar,  and  bringing  It  to  a  tendency  for  re- 
fining. There  are  suitable  storage  apparatus, 
—storage  apparatus  and  steam-water  storage; 
and  they  are  connected  with  pumps  run  by 
power,  with  shafting,  to  pump  the  sugar  after 
It  Is  dissolved- by  these  melters,  and  conducting 
it  to  the  upper  stories  of  this  building  for  an- 
other operation.  Q.  Samples  from  No.  1  to 
No.  11  contain  crude  sugar  and  liquid  before 
you  have  done  anything  with  it?  A.  Yes;  as 
.  we  receive  It.  Sample  No.  12  would  show  this 
crude  sngar  melted  before  clarification  and 
filtration.  Q.  In  the  melter?  A.  Yes,  after 
It  has  been  brought  to  the  density  we  require 
it.  Q.  Do  you  put  all  these  sugars  Indiscrim- 
inately through  the  melter?  A.  It  would  not 
be  my  practice  to  put  them  In  all.  Indiscrim- 
inately. It  results  better  to  follow  high  with 
low  grades,  although  they  have  to  go  through 
the  same  process.    *    *    *    Q.  I  see  a  sam- 


ple,—No.  5,  I  should  Imagine.  What  Is  that? 
A.  That  Is  what  Is  called  the  'third  grade  of 
raw  sugar.'  Q.  Is  this  the  most  Inferior  grade 
of  sugar  that  you  receive?  A.  Yes;  I  Judge, 
by  looking  at  It,  It  Is.  We  have  some  fourths, 
even  poorer  In  quality  than  these  thirds.  Aft- 
er this  sugar  has  been  melted,  and  pumped  to 
the  upper  story  of  one  of  our  buildings,  we 
conduct  an  operation  that  we  call  'clarifica- 
tion.' This  Is  done  In  blow-ups,  and  I  have  an 
exhibit  of  these  raw-sugar  blow-nps,  which  is 
No.  25  of  our  exhibits.  •  •  •  Q.  What  Is 
a  blow-up,  and  where  Is  It  on  this  vessel? 
A.  Here,— Iron  tanks  containing  steam.  The 
Witness:  After  leaving  these  blow-ups,  the 
liquid  Is  strained  through  these  bags;  the  pur- 
pose being  to  remove  the  mechanical  Impuri- 
ties—the  insoluble  impurities— that  exist  in 
the  liquid  form  of  the  sugar.  •  •  •  The 
process  following  this  straining  through  the 
bags  Is  the  filtering  process  through  boneblafk 
filters,  which  are  Iron  vessels,  In  our  estab- 
lishment, about  twenty  feet  In  height  and  ten 
feet  In  diameter.  •  ♦  *  Hiis  speaks  for 
Itself.  Now,  I  might  speak  of  the  process, 
and  show  those  samples  In  connection  with 
this  fluid.  This  liquid,  after  it  leaves  the  bag 
filters.  Is  strained  through  the  filters  containing 
this  burnt  animal  boneblack  Itself;  and  also 
after  the  liquid  leaves  the  boneblack.  I  have 
already  shown  the  liquid  after  going  In  the 
bag  filters.  Sample  No.  14  Is  a  sample  of  this 
burnt  animal  boneblack.  This  is  used  as  an 
agent  for  decoloring  and  removing  impurities. 
*  *  •  No.  15  Is  an  exhibit  of  this  raw  sugar 
after  being  melted,  clarified  in  the  blow-ups', 
strained  through  the  filters,  and  decolorized 
by  boneblack  before  boiling  In  vacuum  pan. 
By  the  Court:  Do  you  bring  all  the  grades 
of  sugar,  from  the  lowest  to  the  highest,  t6 
that  condition?  A.  Sir?  Q.  Some  of  the  oth- 
er grades  you  have  to  filter  more  than  once? 
A.  Yes;  to  bring  it  to  this  color.  The  next 
photograph  we  have  deals  with  the  machin- 
ery that  is  used  for  revivifying  the  bone- 
black  that  has  been  used  for  the  purpose  of 
filtration.  ♦  •  •  Q.  Please  state  what  you 
mean  by  "revivifying.'  A.  This  boneblack, 
after  being  used  for  some  length  of  time,  more 
or  less  dependent  ui>on  the  condition  of  the 
sugar  that  Is  run  through  it,  becomes  exhaust- 
ed and  unfit  for  further  use.  Consequently 
it  is  necessary,  by  the  application  of  a  greater 
or  lesser  quantity  of  hot  water,  to  be  run 
through  these  boneblack  filters,  to  thoroughly 
wash  this  boneblack;  and  after  this  Is  done 
the  boneblack  Is  brought  back  to  a  condi- 
tion fit  for  use  again,  while  the  rebuming 
of  the  boneblack  In  what  are  called  'bone- 
black  kilns'—  By  Mr.  Semmes:  Under  great 
heat?  A.  Yes,  sir.  Q.  What  degree?  A. 
Between  seven  and  eight  hundred.  Q.  Fah- 
renheit? A.  Yes,  sir.  By  the  Court:  What 
Is  boneblack?  Animal  bones  reduced  to  a 
black  powder  by  being  burned  or  charred? 
A.  Yes,  sir;  decidedly.  By  Mr.  Semmes:  Q. 
Made  of  bone?  A.  Yes,  sir;  made  of  anima.*. 
bones.    I  have  omitted  one  Important  photo- 
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graph  in  connection  wltb  the  bag  filters,  that 
I  wish  to  show.  That  is  photograph  No.  27, 
showing  the  scam  press,  In  which  the  impuri- 
ties that  are  collect^pg  in  the  bag  filters  are 
collected  in  this  scum  press  and  burned  out  of 
the  house;  and  the  object  of  the  scum  press 
is  to  recover  whatever  existing  liquid  may  be 
in  these  hnpurltJes.  Of  course,  taking  the  bag 
out  of  the  bag  filters  mixes  with  sand.  A 
certain  amount  of  liquid  is  in  there,  and  we 
desire  to  recover  the  liquid,  leaving  the  raw 
cake.  By  the  Court:  Q.  How  do  you  get  all 
of  that  BtufT  out  of  the  bags?  A.  By  washing 
the  bag  in  a  tub,  and  pumping  the  residue  of 
this  stuff  out;  and  it  leaves  the  dry  scum. 
By  Mr.  Semmes:  Q.  Have  yon  a  sample  of 
the  scum?  A.  Yes,  sir;  sample  No.  13  Is  a 
sample  of  this  scum  and  mnd  that  la  taken 
from  the  sugar  in  this  raw  state,  and  finally 
thrown  out  as  worthless,  containing  no  more 
sugar,  and  as  valueless.  Q.  That  comes  out 
of  the  scum  press?  A.  Yes,  sir.  We  exhibit 
this  to  show  the  amount  of  Impurity  and  dirt 
that  we  recover  in  this  way,  and  that  is  taken 
from  the  sugar.  I  may  say  that  frequently 
we  take  as  many — depending,  of  course,  on 
the  amount  of  work  we  are  doing— as  seventy 
or  eighty  barrels  of  this  dirt  and  scum  daily, 
containing  four  hundred  pounds  to  the  barreL 
By  the  Court:  Q.  What  is  done  with  that? 
A.  Carried  away  Into  waste.  It  has  no  value 
that  we  know  of.  By  Mr.  Semmes:  Q. 
Wouldn't  It  be  good  as  manure?  A.  It  might 
be,  but  we  pay  for  removing  It  We  get  no 
return  for  it.  Photograph  No.  80  is  the  vacu- 
um pan.  It  is  an  exhibit  of  the  first  stage  of 
manufacture  after  this  liquid  has  left  the  bone- 
black  filters.  It  Is  the  vacuum  pans  of  the 
refinery  for  the  crystallizing  of  this  filtered 
liqnid  Into  grains.  Q.  What  hawens  to  the 
vacuum  pans?  A.  This  filtered  liquid  is  made 
Into  grains.  The  vacuum  pan  has  a  vessel 
(shown  here)  containing  a  series  of  colls,  and 
the  steam  Is  turned  on  the  pans.  Q.  Boiled 
In  a  vacuum?  A.  Yes,  sir;  at  a  low  tempera- 
tore.  That  Is  one  of  the  operations  of  the  re- 
finery in  which  a  good  deal  of  skill  is  required, 
In  filling  this  grraln  with  liqnid  from  time  to 
time,  and  until  finally  the  pan  is  finished.  Q. 
What  do  you  call  It,— ftalshlng  pan'?  A.  Yes, 
sir;  we  term  It  a  'strike.'  By  the  Court:  Q. 
Does  the  grahi  form  In  the  pan?  A.  Y«s,  sir. 
Q.  In  the  pan?  A.  Yes,  sir;  in  the  pan  Itself. 
I  win  show  you.  Photograph  No.  30  shows 
<he  vacuum  pan  Itself.  This  Is  a  sample,  No. 
16,  In  our  exhibits  of  the  magma.  Q.  That  is 
what  you  term  this  sugar  at  that  stage  in  the 
process  of  refining?  A.  Yes,  sir;  aftsr  boil- 
inir  li>  the  vacuum  pan,  it  Is  In  that  condition 
when  It  Is  dropped  in  the  vacuum  pan  for  the 
next  stage  of  manufacture.  Q.  Before  going 
into  the  c^itrifugals?  A.  Yes,  ait;  that,  as  I 
said  betoce,  requires  a  great  deal  of  skill  In 
the  bandllng.  Q.  That  Is  what  might  be  call- 
ed a  'wet  refined  sugar'?  A.  Yes,  sir.  Q. 
The  next  process  Is  to  dry  it?  A.  Yes,  sir; 
but  the  grain  is  already  perfectly  formed  here 
in  tbe  vacuum  pan.    The  next  exhibit  and  the 


next  stage  of  manufacture  Is  shown  by  our 
photographs  marked  'No.  31,'  showhig  the  cen- 
trifugal machines,  shafting,  pulleys,  beltings, 
etc.  Q.  What  is  the  function  of  the  centrif- 
ugal? A.  Tbe  function  la  to  remove  this 
magma  after  It  leaves  tbe  pan,  and  separate 
the  grain  and  moisture,  leaving  the  dry  sugar. 
Q.  Tbe  sirup  goes  out  in  one  direction,  and  the 
sugar  dries  remain  in  the  machine?  A.  Yes, 
sir.  Here  is  an  exhibit  of  the  sugar  from  the 
machine,  showing  the  contrast  between  the 
sugar  leaving  the  vacuum  pans  and  the  sugar 
after  being  machined  in  the  centrifugal.  Our 
first  photograph  is  marked  'No.  82,'  and  it  is 
a  view  of  our  cube  or  black  sugar  machines, 
showing  the  machine  by  which  the  sugar  is 
pressed  Into  these  cubes,  as  shown  In  sample 
marked  'No.  19.'  The  sugar  from  the  centrif- 
ugal machines  comes  into  this  cube  machine, 
and  by  a  system  of  pressing  is  pressed  into  these 
cubes.  The  sugar  Is  pressed  in  those  by  an 
application  of  hot  air  for  a  certain  number  of 
hours,  and  is  perfectly  dry,  as  shgwn  by  the 
form  shown.  Eizhlblt  No.  S3  is  a  photograph 
of  the  granulation  machine,  and  sample  mark- 
ed '21'  is  an  exhibit  of  sugar  after  being  thus 
granulated  Inthose  granulating  machines.  The 
machine  Is  simply  a  cylinder  drum.  This  ex- 
tends six  f^t  In  diameter  and  twenty-five 
fieet  long;  and  by  tbe  force  of  hot  air  being 
forced  through  at  a  great  rapidity  (through 
those  drums),  and  the  drum  being  kept  in  mo- 
tion, the  sugar  Is  thoroughly  dried  of  any  mois- 
ture remaining  In  It  after  leaving  the  centrif- 
ugal machine,  and  becomes  a  finished  product, 
with  an  attractive  appearance,  such  as  shown 
In  this  samite  No.  21,  which  is  a  sample  of 
finished  granulated  sugar.  Q.  It  is  merely  a 
drying  machine?  A.  This  Is  the  drying  ma- 
chine. We  have  to  conduct  an  operation  for 
making  crystals  in  the  vacuum  pans.  Q.  The 
main  function  of  that  apparatus  Is  to  finish 
the  drying  process?  A.  Yes,  sh:;  and  make 
the  grains  more  sparkling, — more  handsome  in 
appearance  for  table  sugar.  Q.  It  is  what  yon 
might  can  a  polishing  machine,  is  it?  A.  Yes, 
sir;  sparkles.  •  •  •  By  the  Court:  *  ♦  • 
The  next  exhibit  is  photograph  marked  34, 
showing  our  powder  mills  for  making  a  spe- 
cial grade  of  sugar,  known  to  the  trade  as 
"powdered  sugar,'  which  Is  considered  the  fin- 
est grade  of  crystallized  sugar,  used  by  confec- 
tioners for  crystallizing  fruits,  etc.  This  Is  a 
sample  of  the  pulverizing  press.  It  goes 
through  13  disks,  revolving  at  a  great  rapid- 
ity, shown  In  this  photograph  No.  34,  com- 
ptetely  pulverizing  the  grain,  and  leaving  the 
product  as  shown  In  the  sample  marked  "No. 
20,  Powdered  Sugar.'  By  Mr.  Semmes:  Q. 
Is  that  after  granulation?  A.  Yes,  sir;  after 
leaving  the  granulation  it  is  completed  Into 
powder,  and  there  is  absolutely  no  moisture 
left  in  the  sugar;  and  both  of  these  grades  of 
sugars— granulated  and  powdered— undergo  an 
these  operations,  as  I  described  it  I  have 
forgotten  again  to  show  one  sample  taken 
without  a  photograph.  It  Is  sample  No.  18, 
which  exhibits  a  sample  of  the  sirup  coming 


Digitized  by 


Google 


452 


25  SOUTHERN  REPORTBS. 


(La. 


from  the  centrlfngal  machines.  While  drying 
the  sugar  In  these  machines,  this  fluid  Is  drawn 
from  perforations  or  sieves  In  the  machines, 
and  nms  Into  tanks,  where  It  is  again  pumped 
to  the  pans,  and  taken  In  for  boiling  again 
through  a  number  of  sklllfnl  stages.  By  Mr. 
Semmes:  Q.  That  No.  18  Is  the  moist  sugar 
that  comes  from  the  centrifugal?  A.  It  has 
water  and  simp  between  the  grains  of  sugar 
as  it  comes  through  the  vacuum  pans,  and  Is 
thrown  out  as  It  goes  through  the  sieves  of  the 
centrifugal  Sample  No.  22  Is  a  grade  of  su- 
gar manufactured  by  us,  known  as  'C!onf ectlon- 
ers'  A,'  In  which  the  operation  of  granulating 
is  omitted,  and  the  grain  Is  formed  in  the 
vacuum  pans  to  the  size  desired  by  the  trade, 
after  the  operation  of  machining  in  the  cen- 
trifugal is,  of  conrse,  conducted;  but,  after 
leaving  that,  it  Is  packed  In  barrels  for  ship- 
ment, and  afterwards  retains  some  little  mois- 
ture. •  •  •  By  Mr.  Semmes:  Q.  How 
do  the  confectioners  use  that  sugar?  A.  They 
use  it  In  their  confections.  I  am  not  familiar 
with  that.  Q.  For  what  reason  is  that  sugar 
manufactured?  A.  It  Is  to  satisfy  the  trade. 
Eventoally  they  get  better  results  out  of  this 
sugar.  •  •  •  No.  86  and  No.  87  is  a  pho- 
tograph of  the  apparatus  called  the  "Lily  Evap- 
orator" ;  its  object  being  to  bring  to  a  greater 
degree  of  density  the  liquid  resulting  In  sweet 
water,  and  such  as  comes  from  the  washing 
of  the  tubs  and  boneblack  apparatus,  by  which 
the  liquid  Is  drawn  from  the  tubes,  and 
through  which  steam  is  passed,  and  thickened 
up  to  the  required  density.  Q.  This  Is  the 
residue  after  refining?  A.  Yes,  sir;  molas- 
ses, which  is  also  a  product  of  a  refinery.  I 
think  I  have  ezhlbfted  all  the  manufactured 
samples  in  detail,  and  the  raw  material  from 
which  we  manufacture,  which  are  all  here  as 
exhibits.  By  the  Court:  Q.  During  what 
process  in  the  stage  of  refining  do  you  get 
this  molasses?  A.  This  molasses  that  we  pro- 
duce? Q.  Yes.  A.  No.  23  is  a  sample.  Here 
it  18.  We  get  It  at  the  full  final  stage  of  the 
process.  It  Is  simply  a  substance  containing 
sugar,  but  mixed  with  it  are  impurities  that 
have  been  taken  out  at  other  stages  of  refin- 
ing to  such  an  extent  as  would  prevent  this 
from  being  turned  out  as  granulated  sugar. 
Q.  Where  does  that  come  from?  The  final 
stage?  A.  In  the  process  of  crystallizing. 
Finally,  throwing  off  simps  from  time  to 
time,  we  finally  get  to  the  stage  where  we  can- 
not boll  it  into  grain,  as  It  would  not  be  profit- 
able for  the  refinery  to  attempt  to  extract  the 
sugar  in  this  molasses.  It  would  not  Justify 
us  to  go  to  the  expense  of  obtaining  the  sugar 
remaining  in  It  from  It  I  think  I  have  de- 
scribed the  process." 

Analyzing  this  testimony,  we  find  that  the 
process  of  refining  sugar  by  the  defendant 
company  is  conducted  In  the  following  man- 
ner, Bubstantially,  viz.:  The  sugar  is  receiv- 
ed from  the  plantations  where  it  is  first  man- 
ufactured, or  from  abroad,  in  barrels,  bags, 
or  packages  In  which  it  has  been  packed; 
and  the  first  process,  after  it  has  been  re- 


.  celved,  is  to  put  it  In  vessels  specially  con- 
stracted  for  the  purpose,  and  melt  It,  and 
bring  it  to  a  tendency  for  refining.  This  is 
done  through  the  instrumentality  of  large 
vessels  called  "melters."  The  next  process 
is  that  of  clarification,  which  is  done  by 
means  of  what  are  technically  styled  "blow- 
ups,"—large,  wide  tanks,  containing  steam; 
and  the  liquid  is  strained  through  bags,  after 
leaving  the  blow-ups,  for  the  purpose  of  re- 
moving any  Insoluble  Impurities  which  exist 
therein.  Then  follows  the  filtering  process, 
through  large  boneblack  filters  (that  is,  filters 
containing  "burnt  animal  boneblack");.  and 
it  Is  used  for  the  purpose  of  "decoloring  and 
removing  impurities"  from  the  liquid.  The 
testimony  of  the  superintendent  explains  the 
effect  of  the  foregoing  processes  upon  the 
raw  or  unrefined  sugar  to  be  as  follows,  viz.: 
"We  exhibit  this  to  show  the  amount  of  the 
impurity  and  dirt  that  we  recover  In  this 
way,  and  that  is  taken  from  the  sugar.  I 
may  say  that  we  frequently  take  as  many- 
depending,  of  course,  on  the  amount  of  work 
we  are  doing— as  seventy  or  eighty  barrels  of 
this  dirt  and  scum  dally,  containing  four  hun- 
dred pounds  to  the  barrel."  The  next  Is  the 
"granulating"  process,  which  Is  condncted 
by  depositing  into  vacuum  pans,  wherein  the 
liquid  is  crystallized  Into  grains,  which  Is  ac- 
complished by  means  of  a  series  of  coils  of 
pipe,  through  which  the  steam  Is  conveyed 
into  the  vacuum  pan  at  a  low  temperature. 
Of  this  process  the  testimony  of  the  super- 
Intendent  speaks  as  follows,  viz.:  "That  IS 
one  of  the  operations  of  this  refinery  in  which 
a  good  deal  of  skill  is  required  in  filling  this 
grain  with  liquid  from  time  to  time,  and  un- 
til finally  the  pan  Is  finished."  This  is  called 
the  "finishing  pan,"  and  the  drying  process 
Is  technically  termed  a  "strike";  and  that  Is 
because  the  liquid  becomes  granulated  by 
this  process,— the  grains  forming 'in  the  pan. 
In  that  condition  It  Is  called  "wet  refined  su- 
gar." The  next  process  is  drying  the  sugar 
thus  granulated  by  passing  it  through  the 
centrifugal  machines,  which  is  described  by 
the  superintendent  thus:  "The  function  [of 
the  centrifugal]  is  to  remove  the  magma  after 
It  leaves  the  pan,  and  separate  the  grain  and 
moisture,  leaving  the  dry  sugar."  The  sugar 
passes  from  the  centrifugal  machines  into 
what  is  termed  a  "cube  machine";  the  sugar 
being  pressed  Into  cubes  by  the  application  of 
heated  air,  and  made  perfectly  dry.  The  so- 
perlntendent  thus  describes  the  prdk:es8,  viz.: 
"The  machine  is  simply  a  cylinder  drum. 
This  extends  six  feet  in  diameter  and  twenty- 
five  feet  In  length;  and  by  the  force  of  hot 
air  being  passed  with  great  rapidity  through 
these  dmms,  and  the  drama  being  kept  in 
motion,  the  sugar  Is  thoroughly  dried  of  any 
moisture  remaining  in  it  after  leaving  th^ 
centrifugal  machine,  and  becomes  a  finished 
product,  with  an  attractive  appearance,  such 
as  is  shown  in  the  sample  No.  21,  wlilch  is  a 
sample  of  the  finished  granulated  sugar." 
The  witness  then  describes  the  process  ot 
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making  "a  grade  of  sugar  known  to  fhe  trade 
as  'powdered  sugar,' "  which  Is  considered  to 
be  one  of  the  finest  grades  of  sugar,  and 
chiefly  used  by  confectioners  for  crystalliz- 
ing fruits,  etc.;  but  this  needs  no  special  at- 
tention, as  it  plays  no  part  in  this  contro- 
versy,—and  the  same  may  be  said  of  the 
simp  which  comes  from  the  centrifngal  ma- 
chines during  the  process  of  granulating  su- 
gar. The  latter  process  is  described  by  the 
witness  In  this  way,  viz.:  "The  moist  sugar 
that  comes  from  the  centrifugals  has  water 
and  sirup  between  the  grains  as  It  comes 
through  the  vacuum  pans,  and  is  thrown  out 
aa  it  goes  through  the  sieves  of  the  centrif- 
ugals." Again,  the  superintendent  says  that 
the  sirup  Is  the  final  process  of  crystalliza- 
tion. In  which  It  Is  thrown  off  from  time  to 
time;  that  "we  finally  get  to  the  stage  where 
we  cannot  boil  It  Into  grain,  as  it  would  not 
be  profitable  for  the  refinery  to  attempt  to 
extract  the  sugar  In  this  molasses,"  etc.  On 
this  state  of  facts.  Is  the  defendant  a  manu- 
facturer, in  the  sense  and  within  the  mean- 
ing of  article  206  of  the  constitution  of  1879? 
Before  expressing  an  opinion  on  that  ques- 
tion, we  will  examine  the  adjudications  of 
this  court  in  which  It  has  placed  an  Inter- 
pretation upon  that  article,  and  defined  the 
term  "manufacturer,"  as  applied  to  different 
industries  and  pursuits  which  were  under  in- 
vestigation therein,  so  that  we  may  the  better 
draw  the  analogy  between  them. 

In  City  of  New  Orleans  v.  Leblanc,  84  La, 
Ann.  587,  this  court  said:    "A  manufacturer 
is  not  one  who  creates  out  of  nothing,  for 
that  would  surpass  human  power;    neither 
Is  be  one  who  produces  a  new  article  out  of 
materials  entirely  raw.    He  is  one  who  gives 
new  shapes,  new  qualities,  new  combinations 
to   matter  which  has  already  gone  through 
some  artificial  process.    A  shoemaker  is  none 
the  less  a  manufacturer  because  he  does  not 
tan  the  leather.    The  tanner  Is  none  the  leas 
a  manufacturer  of  leather  because  he  does 
not  breed  and  raise  the  buUocks  from  which 
tbe  raw  hides  are  taken.    The  tanner  makes 
leather  to  sell,  but  he  does  not  buy  the  hides 
to  sell   again.    He  produces   the   article   of 
leather,  and  depends  upon  the  labor  which 
be  bestows  upon  the  raw  material."    The  court 
sustained    the   defendant's    exemption    from 
tbe  payment  of  a  license  on  the  ground  that 
bis  occupation  was   that  of  a  cooper,  and 
be  made  barrels  and  hogsheads  from  rough 
logs  and  splits,  etc.    In  City  of  New  Orleans 
▼.  Ernst,  35  La.  Ann.  746,  the  court  sustained 
tbe  defendant's  exemption  as  a  rice  miller, 
and  In  so  doing  employed  this  language,  viz.: 
"A.  manufacturer  Is  defined  to  be  one  who  is 
engaged  In  the  bnstness  of  working  raw  ma- 
terials Into  wares  suitable  for  use;  who  gives 
new  shapes,  new  qualities,  new  combinations 
to    matter  which  has  already  gone  through 
some  artificial  process.    A  manufacturer  pre- 
pares the  original  substance  for  use  in  dif- 
ferent forms.    He  makes  to  sell,  and  depend- 
tnjr    '<"^  U*  profit  on  the  labor   which  be 


bestows  on  the  raw  material.  Rice  Is  an  ag- 
ricultural product,  extensively  raised  In  this 
state.  The  milling  of  It  is  effected  by  differ- 
ent processes,  during  which  It  passes  from  Ita 
original  roughness  to  conditions  In  which  it 
is  fit  for  different  uses.  Deprived  of  its  outer 
shell,  and  of  the  silica  enveloping  the  denuded 
grain,  it  becomes  an  object  of  marketable 
value.  It  is  only  after  several  manipulations 
that  various  substances  or  products  are  ob- 
tained, which  are  the  hull,  the  bran,  tbe  flour, 
the  red  grain,  and  finally  the  clean  and  pol- 
ished kernel,  all  of  which  become  separate 
and  distinct  articles  of  commerce.  It  is  not 
easy  to  distinguish  between  the  several  pro- 
cesses to  which  rice  Is  subjected  by  the  man- 
ufacturer, who,  from  beginning  to  end,  works 
It  up  Into  various  forms  for  use.  It  may  be 
said  to  undergo  one  and  the  same  process 
throughout.  Even  if  a  distinction  could  be 
realized,  the  working  of  the  raw  material  Is 
accomplished  continuously.  Tbe  person  who 
puts  it  through  the  process  gives  to  it  gradu- 
ally new  shapes,  new  qualities,  new  combina- 
tions, and  thus  Is  a  manufacturer,  within  the 
intent  and  scope,  the  spirit  and  letter,  of  the 
constitutional  immunity."  In  State  v.  Du- 
Pt6,  42  La.  Ann.  561,  7  South.  727,  the  court 
maintained  tbe  defendants'  exemption  from 
the  payment  of  a  license  for  pursuing  tbe 
business  of  editing,  printing,  and  publishing 
a  daily  newspaper;  and  the  court,  after  mak- 
ing the  foregoing  quotation  from  City  of  New 
Orleans  v.  Leblanc,  used  this  language,  viz.: 
"Keeping  this  definition  in  view,  the  state- 
ment of  facts  embodied  in  this  record  shows 
that  defendants  use  in  their  business  valuable 
machinery  and  implements;  that,  in  addition 
to  the  clerical  and  editorial  departments,  they 
employ  a  large  number  of  mechanical  labor- 
ers, such  as  typesetters,  engineers,  pressmen, 
and  their  assistants;  that  they  purchase  and 
use  great  quantities  of  raw  materials,  such 
as  paper,  ink,  glae,  etc.;  that  by  means  of 
this  machinery  and  mechanical  labor  they 
convert  this  raw  material  Into  a  new  and 
dlsthict  article,  for  use,  and  in  commercial 
demand,  called  a  'newspaper,'  which  they  sell 
dlrectiy  to  dealers  and  consumers."  But  this 
court  placed  Its  decision,  principally  upon  the 
grounds  (1)  that  the  provisions  of  the  license 
law  of  that  year  did  not,  in  terms,  embrace 
the  defendants'  business;  (2)  that  the  pub- 
lishing of.  books  and  the  manufacture  of  sta- 
tionery being  expressly  exempt  under  article 
207,  by  fair  analogy  like  exemption  should 
be  extended  to  a  newspaper  under  article  206 
of  the  constitution.  Hence  that  decision  is 
somewhat  sui  generis  and  exceptional,  and 
cannot  be  accepted  as  generally  applicable 
as  a  precedent  In  State  v.  Manufacturing 
Co.,  47  La.  Ann.  160,  16  South.  750,  this  court 
maintained  the  exemption  of  the  defendant 
as  a  manufacturer  of  crackers,  biscuit,  and 
Italian  paste,— the  proof  disclosing  that  the 
"process  of  manufacture  is  that  the  flour 
leaves  the  barrels,  and  passes  through  a 
powder  sifter;    thence  Into  a  powder  mixer; 
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from  this  Into  a  dougb  box  on  tracks,  and  Is 
worked  into  two  different  kinds  of  dough; 
goes  into  a  catting  machine,  and  finally  Into 
the  oven,  from  which  the  complete  articles 
are  taken,  hozed,  and  shipped.  The  material 
is  .handled  exclusively  by  machinery."  Upon 
this  statement  the  court  say:  "It  will  be 
perceived  that  the  establishment  is  a  mann- 
factory  in  which  raw  materials  are  made  into 
wares  suitable  for  use.  There  are  new  shapes, 
.new  combinations,  new  qualities  given  to  the 
raw  material  by  the  process  of  manufacturing 
the  articles  from  the  original  material."  Aft- 
er citing  other  cases,  and  distinguishing  them 
therefrom,  the  comrt  concluded  its  opinion  as 
follows,  viz.:  'In  the  Instant  case  the  Iden- 
tity of  the  original  material  is  lost  in  the 
new  articles  created,  In  the  change  of  diape, 
new  qualities,  and  new  combinations  which 
enter  into  their  composition,  which  render 
them  suitable  for  use  in  an  entirely  different 
manner  from  the  manner  in  which  the  orig- 
inal material  could  be  used."  In  Southern 
Chemical  &  Fertilizing  Co.  v.  Board  of  As- 
sessors, 48  La.  Ann.  1476,  21  South.  31,  we 
held  that  a  process  resulting  in  vaporizing  the 
moisture  in  ofCal  and  animal  matter,  dispos- 
ing of  the  grease,  separating  the  grease  or 
oils  of  such  refuse  and  matter,  and  converting 
the  residuum  into  a  fertilizer,  is  the  manufac- 
ture of  such  fertilizers,  within  the  scope  of 
the  constitution.  The  foregoing  are  the  cases 
in  this  court  on  which  the  defendant  relies  for 
(he  maintenance  of  Its  exemption. 

In  State  v.  Hammard,  23  La.  Ann.  263,  the 
defendant  claimed  exemption  from  the  pay- 
ment of  a  license  as  the  proprietor  of  a  cot- 
ton press  because  he  employed  the  cotton 
pickery  exclusively  for  his  own  use,  and  that, 
as  a  commission  merchant,  he  was  accustomed 
to  purchase  wet,  damaged,  and  muddy  cotton, 
and  clean  and  prepare  same  for  market  ia  his 
cotton  pickery,  and  sell  it  for  his  own  ac- 
count. The  district  court  rejected  his  claim, 
and  this  court  affirmed  the  judgment.  In  City 
of  New  Orleans  v.  Mannessler,  32  La.  Ann. 
1075,  the  defendant  appealed  from  a  judgment 
condemning  him  to  pay  a  license  as.  a  peddler 
of  ice  cream,  and  made  claim  to  exemption  on 
the  ground  that  be  made  sales  exclusively  of 
articles  of  his  own  manufacture;  and  this 
court  denied  the  exemption.  In  State  v.  Bck- 
endorf,  46  La.  Ann.  131,  14  South.  518,  we 
held  that  a  baker  who  makes  and  sells  his  own 
bread  exclusively  Is  not  entitled  to  exemption 
from  the  payment  of  a  license  as  a  manufac- 
turer of  bread;  the  proof  .disclosing  "that  bread 
is  made  from  flour,  the  dough  being  prepared 
with  yeast  and  salt,  and  required  an  experi- 
enced hand  to  bake  it  properly."  In  Patter^ 
son  V.  City  of  New  Orleans,  47  La.  Ann  276, 
16  South.  815,  we  find  some  very  pertinent 
and  controlling  expressions  of  this  court  with 
regard  to  the  import  and  meaning  of  the  term 
"manufacture,"  as  It  is  employed  in  the  con- 
stitution, notwithstanding  our  opinion  dealt 
with  the  exemption  In  article  207.  We  said: 
"The  constitution  uses  the  word  'manufacture' 


in  its  ordinary  sense.  Its  oatnral  lmi;)ort  U  to 
produce  an  article,  and  Its  common  applica- 
tion refers  to  changing  the  raw  material  into 
some  new  and  useful  form."  And,  in  speak- 
ing of  the  exemptions  which  are  contained  in 
article  207,  our  opinion  says,  "In  all  these  ex- 
emptions the  constitution  contemplates  manu- 
factories that  produce  an  article,  not  a  mere 
addition,  or  mode  of  use  of  an  article  already 
manufactured."  In  City  of  New  Orleans  v. 
New  Orleans  Coffee  Co.,  48  La.  Ann.  86,  14 
South.  602,  the  defendant  claimed  exemption 
as  a  manufacturer  of  coffee,  and  same  was 
sustained  by  the  lower  court;  but  this  court 
reversed  its  judgment,  and  in  the  course  of 
their  opinion  said:  "The  defendant  corpora- 
tion contends  that  by  means  of  a  secret,  non- 
patented  process,,  it  is  enabled  to  make  a  se- 
lection of  green  coffees,  having  the  qualities 
required  for  the  purpose  intended,— said  cof- 
fees, after  being  subjected  to  manipulation, 
being  roasted,  and  allowed  to  cool  in  a  par- 
ticular manner,— produce  certain  brands  of  cof- 
fee, each  having  a  recognizable  taste  and  fla- 
vor. The  defendant  corporation  says  and  m- 
sists  that  no  chemicals  of  any  kind  are  used 
during  the  seci-et  process,  'and  it  is  upon  the 
production  of  Its  different  brands  of  roasted 
coffee  ttiat  it  relies  to  be  held  to  be  'a  manu- 
facturer of  coffee.'  "  The  court  then  observed 
that  "we  are  satisfied  that  the  defendant  cor- 
poration does  not  claim  that  it  is  a  manufac- 
turer by  reason  of  grinding  coffee,  and  thereby 
changing  its  form,"  but  that,  on  the  contrary, 
"its  claim  to  be  a  manufacturer  of  coffee  is 
based  wholly  on  the  production  of  brands  of 
unground  roasted  coffee."  The  opinion  then 
cites  with  approval  the  following  extract  from 
Hartranft  v.  Wlegmann,  121  U.  8.  600,  7  Sup. 
Ot.  1240,  viz.:  "We  are  of  opinion  that  the 
shells  In  question  here  were  not  manufactured, 
and  [complainants]  were  not  manufacturers  of 
shells.  ♦  •  •  They  were  still  shells. 
They  had  not  been  manufactured  into  a  new 
and  different  article,  having  a  distinctive  name, 
character,  or  use  from  that  of  a  sheU.  The 
application  of  labor  to  an  article,  either  by 
brand  or  by  mechanism,  does  not  make  the  ar- 
ticle necessarily  a  manufactured  article,  within 
the  meaning  of  that  term  as  used  m  the  tarlfF 
laws.  Waslilng  and  scouring  wool  do  not 
make  the  result  a  manufacture  of  wool. 
Cleansing  and  ginning  cotton  do  not  make  the 
result  a  manufacture  of  cotton."  The  court  in 
the  principal  case  then  said:  "It  is  not  every 
employment  of  labor  which  will  make  the 
thing  upon  which  It  is  employed  a  manufac- 
ture. It  has  been  held  that  the  great  and 
laborious  pursuits  of  mining  and  shipbuilding 
are  not  manufacturing  occupations."  And  up- 
on the  foregoing  five  cases  counsel  for  the 
plaintiff  relies,  as  well  as  upon  those  cited  by 
the  defendant's  counsel. 

This  resume  embraces  extracts  from  all  the 
pertinent  decisions  of  this  court  with  regard 
to  the  terms  "manufacturer"  and  "manufac- 
ture," as  they  are  employed  in  the  exemption 
articles  ot  the  constitution;   and  we  propose 


Digitized  by 


Google 


uo 


STATE  T.  AMEBIOAN  SUGAHr-REFlNING  00. 


455 


to  sdd  thereto  a  few  extracts  from  the  deci- 
sions of  the  courts  of  other  Jurisdlctlong,  so  as 
to  make  a  complete  consensus  of  Judicial  opin- 
ion on  the  question  at  Issue. 

The  following  cases  are  cited  by  the  defend- 
ant's counsel  In  their  brief,  viz.:  "In  the  case 
of  U.  S.  V.  Semmer,  41  Fed.  327,  the  court, 
after  stating  that,  when  certain  materials 
found  in  nature  are  placed  In  a  melting  pot, 
the  substance  produced  Is  crude  glass,  pro- 
ceeds thus:  It  Is  a  manufacture.  The  com- 
ponent materials  are  transformed  Into  a  new 
substance.  Now  that  same  glass  may  be,  by 
the  application  of  labor,  transformed  from  the 
molten  state,  by  a  process  of  blowing  and 
cutting.  Into  an  article  which  Is  known  as 
cylinder  or  window  glass,  which  Is  a  manu- 
facture of  glass,  because  It  Is  of  a  dlstlnctlTe 
character,  and  has  a  distinctive  name,  and  a 
distinctive  use  from  the  crude  glass  out  of 
which  It  is  made.  And  so,  by  a  different  pro- 
cess of  manufacture,  this  same  crude  glass, 
when  poured  upon  a  table  and  pressed  with  a 
roller,  becomes  what  Is  Imown  in  trade  and 
commerce  as  rough  or  rolled  cast  plate  glass. 
Thai,  also,  is  a  manufacture  of  glass.  That, 
also,  has  a  use,  character,  or  name  distinct 
from  the  use,  character,  or  name  of  the  crude 
glass  In  the  crucible  out  of  which  It  Is  made. 
By  various  processes,  and  by  the  application 
of  a  great  deal  of  labor,  this  rough  or  rolled 
plate  glass  is  eventually  transformed  into  pol- 
ished plate  glass.  It  needs  no  witness  to  tell 
08  that  polished  plate  is  a  manufacture  of 
glass,  within  the  deflnltion  of  the  supreme 
court,  and  therefore  a  manufacture  of  glass.' 
Similar  views  are  expressed  by  the  supreme 
court  of  the  United  States  tn  the  recent  case  of 
Tide-Water  OU  Co.  v.  U.  8.,  171  U.  S.  216,  18 
Bnp.  Ct  839.  In  that  ease  the  court  said: 
The  primary  meaning  of  the  word  "maflu- 
4tactare"  is  somiethlng  made  by  hand,  as  dls- 
Ungolsbed  from  a  natural  growth;  but,  as 
machinery  has  largely  supplanted  this  primi- 
tive method,  the  word  Is  now  ordinarily  used 
to  denote  an  article  upon  the  material  of  which 
labor  has  been  expended  to  make  the  finished 
product.  Ordinarily  the  article  so  manufac- 
tured takes  a  different  form,  or  at  least  sub- 
serves a  different  purpose,  from  the  original 
materials,  and  usually  It  is  given  a  different 
name.  Raw  materials  may  be,  and  often  are, 
subjected  to  successive  processes  of  manufac- 
ture, each  one  of  which  Is  complete  In  Itself, 
but  several  of  which  may  be  required  to 
make  the  tinal  product.  Thus,  logs  are  first 
manufactured  to  boards,  planks.  Joists,  scant- 
lings, etc.,  and  then  by  entirely  different  pro- 
cesses are  fashioned  Into  boxes,  furniture, 
doors,  windows,  sashes,  trimmings,  and  the 
thousand  and  one  articles  manufactured  whol- 
ly or  in  part  of  wood.  The  steel  spring  of  a 
watch  la  made  ultimately  from  Iron  ore,  but 
by  a  large  number  of  processes  or  transforma- 
tions, each  successive  step  in  which  Is  a  dis- 
tinct process  of  manufacture,  and  for  which 
the  article  so  mannf actured  receives  a  different 
name."* 


The  following  are  the  cases  dted  by  the 
plaintiff's  counsel  in  their  brief,  viz.:  Thus, 
In  Rex  V.  Tregoning,  2  Tounge  &  J.  132, 
"where  a  printer  of  calicoes  was  held  not  to 
be  a  manufacturer,  It  was  said:  'It  la  con- 
tended that,  for  the  purpose  of  this  act,  the 
printer  Is  the  maker  and  manufacturer  of 
these  goods;  likening  this,  as  I  conceive,  to 
the  familar  case  of  the  maker  of  a  picture, 
who  Is,  of  course,  he  who  spreads  the  colors 
upon  the  canvas  which  produce  the  Impres- 
sion upon  the  mind,  and  not  the  man  upon 
whose  canvas  the  picture  Is  printed.  There 
is,  however,  no  resemblance  whatever  be- 
tween the  two  cases.  The  maker  and  manu- 
facturer of  these  goods,  according  to  the  plain 
sense  and  common  understanding  of  these 
words.  Is  he  who  manufactures  the  articles 
upon  which  the  print  is  impressed.  He  who 
puts  the  stamp  upon  the  goods  is  not  the 
maker  or  manufacturer,  within  the  common 
meaning  of  these  words,  upon  the  plain  con- 
struction of  which  I  have  no  doubt' "  Again: 
"In  Fraaee  v.  Moffltt,  20  Blatchf.  267,  18 
Fed.  584,  it  was  held  that  a  process  of  baling 
hay  was  not  a  manufacturing,-  and  the  court 
said,  among  other  things:  'Dried  apples  would 
not  be  called  a  manufactured  article,  though 
the  apple  Is  peeled  and  cored,  and  sliced,  and 
dried  by  exposure  to  the  sun  and  manipula- 
tion. The  substance  of  dried  apples  Is  still 
apples.  Change  of  name  and  manipulation 
do  not  necessarily  constitute  manufacture,  'un- 
der the  meaning  of  section  2516.'  Tbus,  It 
was  held  in  Com.  v.  Giltinan,  64  Pa,  St  100: 
The  rectifying  process  is  not  a  manufactur- 
ing process.  Webster  says  It  means  correct- 
ing; amending;  refining  by  distillation;  sub- 
limation; adjusting.  Rectifying  distilled  spir- 
its made  In  another  state  does  not  constitute 
it  spirituous  liquors  manufactured  within  this 
commonwealth.  The  spirits  were  not  manu- 
factured here.  They  were  only  corrected  or 
refined  In  this  commonwealth.'  "  In  U.  S.  v. 
Tenbroek,  Pet  O.  O.  180,  Fed.  Cas.  No.  16,- 
446,  "  'the  use  of  a  stin  for  rectifying  spirits 
already  distilled  is  not  the  distilling  of  spir- 
its, within  the  meaning  of  an  internal  rev- 
enue act. nor  in  the  common  understanding 
of  mankind.'  And  affirming  the  case  on  ap- 
peal (U.  S.  V.  Tenbroek,  2  Wheat.  247):  'The 
rectification  or  purification  of  spirits  after 
their  distillation  has  been  complete,  in  order 
to  fit  them  for  certain  purposes  of  combina- 
tion with  other  materials.  Is  no  part  of  the 
process  of  distillation.  The  distillation  of 
spirits,  and  the  rectification  of  them  after 
they  are  distilled,  appear  to  be  separate  and 
distinct  acts.' " 

Considering  these  various  expressions  of 
opinion  with  regard  to  the  term  "manufac- 
turer," what  is  the  proi>er  conclusion  to  ar- 
rive at  in  respect  to  the  defendant's  employ- 
ment? This  court  said  that  a  cooper  who 
makes  barrels  and  hogsheads  from  rough  logs 
and  splits  of  wood  is  a  manufacturer,  because 
he  gave  new  shapes,  new  qualities,  and  new 
combinations  to  matter  which  had  already 
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gone  through  some  artificial  process.  It  held 
that  a  rice  miller  Is  a  manufacturer,  because 
he  works  raw  materials  Into  wares  suitable 
for  use,  and  makes  from  the  denuded  grain, 
after  several  manipulations,  various  commer- 
cial products  and  substances,  such  as  bran, 
flour,  red  grain,  and  the  polished  kernel.  It 
held  a  corporation  which  made  crackers,  bis- 
cuit, and  Italian  paste  from  fiour  to  be  a 
manufacturer,  because  the  raw  materials 
were  made  Into  wares  suitable  for  use,— new 
qualities  being  given  to  the  raw  materials  by 
various  manufacturing  processes,  whereby 
the  Identity  of  the  raw  material  was  lost; 
that  the  process  by  which  the  moisture  In 
offal  and  animal  matter  Is  vaporized,  and  the 
grease  and  oil  separated  therefrom,  and  the 
residuum  converted  into  fertilizers,  is  a  manu- 
facturing process.  But  it  has  held  that  one 
who  purchases  wet,  muddy,  and  damaged  cot- 
ton, and  cleans  and  prepares  same  for  sale. 
Is  not  a  manufacturer,  because  cleaning  and 
ginning  cotton  do  not  make  the  result  the 
manufacture  of  cotton;  that  one  who  makes 
ice  cream  from  sugar.  Ice,  milk,  and  other 
ingredients,  is  not  a  manufacturer;  that  one 
who  makes  bread  from  flour,  salt,  and  other 
Ingredients,  Is  not  a  manufacturer;  that  the 
natural  Import  of  the  term  "manufacture"  Is 
to  produce  an  article  by  changing  the  raw 
material  into  some  new  and  useful  form,  and 
that  to  produce  an  article  is  not  a  mere  addi- 
tion, or  mode  of  use  of  an  article  already 
manufactured;  that  a  corporation  which  by 
a  secret,  nonpatented  process,  is  enabled  to 
make  a  selection  of  green  coffee,  possessing 
the  requisite  qualities  for  an  intended  pur- 
pose, after  having  been  subjected  to  certain 
manipulations,  is  not  a  manufacturer;  that 
one  who,  by  the  application  of  labor  and  me- 
chanical skill,  makes  certain  kinds  of  shells 
more  polished  and  attractive  in  appearance, 
is  not  a  manufacturer,  because  he  did  not 
manufacture  them  into  new  and  different  arti- 
cles, having  a  distinctive  name,  character,  or 
use  from  that  of  shells,  for  they  remained 
shells  still;  that  the  washing  and  scouring  of 
wool  do  not  make  the  result  a  manufacture  of 
wool;  that  mining  and  shipbuilding  are  not 
manufacturing  occupations;  that  the  printer 
of  calicoes  is  not  a  manufacturer,  because  he 
does  not  make  the  goods,  but  only  prints  the 
colors  upon  them,  and  Improves  their  salable 
value,  unlike  the  painter,  who  with  his  brush 
spreads  colors  upon  a  canvas,  and  thereby 
creates  a  work  of  art,  which  produces  a  pleas- 
ing impression  upon  the  mind,  and  captivates 
the  fancy  of  the  beholder. 

The  result  of  the  evidence,  as  applied  to  the 
authorities,  in  our  opinion,  is  that  the  process 
of  refining  sugar  and  molasses,  as  it  is  ex- 
plained by  the  defendant's  superintendent,  is 
not  a  manufacturing  process,  and  that  de- 
fendant is  not  a  manufacturer,  in  the  general 
and  common  acceptation  of  that  term.  At  its 
Inclplency,  the  defendant  purchases  on  the 
market,  or  from  planters,  a  supply  of  sugar 
in  a  completely  manufactured  state,  and  by 


skillful  manipulations,  through  the  instmmen- 
tallty  of  vast,  elaborate,  and  complicated  ma- 
chinery, and  by  an  application  thereto  of 
steam  power  and  great  air  pressure,  same  is 
first  melted,  then  cleansed  of  its  impurities, 
then  bleached  and  improved  in  color,  then 
dried,  granulated,  and  brought  into  sugar 
again,  in  exactly  the  same  state  it  was  when 
these  manipulations  were  commenced,  though 
greatly  improved  In  purity  and  beauty  of  ap- 
pearance, and  rendered  more  merchantable. 
By  this  process  sugar  is  refined  in  grade,  im- 
proved in  quality,  and  bettered  for  commer- 
cial use;  but  it  remains  sugar  still,  like  the 
cotton  and  the  shells.  It  Is  given  no  new 
name,  use,  shape,  or  combination.  It  is  the 
selfsame,  identical  raw  material,  just  as  when 
first  manufactured  from  the  cane  and  market- 
ed by  the  planter.  Tax  exemptions  are  strict- 
ly construed,  and  cannot  be  sustained  except 
upon  clear  proof.  Doubt  is  fatal  to  the  claim. 
In  our  former  opinion  we  said,  "There  is, 
however,  a  doubt  in  our  minds  as  to  whether 
the  law  authorizes  the -state  to  recover,  on 
rule,  licenses  for  any  year  anterior  to  1897," 
and  consequently  gave  judgment  only  for  the 
sum  of  $3,500,  as  the  amount  of  the  license 
due  by  the  defendant  tc«  the  year  1897,  with 
2  per  cent  per  month  interest  from  the  Ist 
of  March,  1897,  and  10  per  cent  attorney's 
fees.  When,  however,  we  granted  a  rehear- 
ing, that  opinion  was  set  aside,  and  the  whole 
controversy  set  at  large  again;  and  on  the 
resubmission  of  the  case  the  counsel  of  both 
I>artles  gave  this  question  their  attention  In 
their  briefs.  We  make  the  following  quota- 
tion from  the  application  of  the  defendant's 
counsel  for  a  rehearing,  viz.:  "Third.  Under 
these  circumstances,  we  submit  that  the  most 
satisfactory  course  to  pursue  is  that  the  court 
grant  a  rehearing,  and  set  the  cause  again 
for  argument,  as  if  it  had  never  been  con? 
sidered,  and  that  an  oral  argument  be  al- 
lowed on  the  rehearing.  An  oral  argument 
is  preferable,  because  the  case  is  reduced  to 
one  of  fact,— that  is  to  say,  whether  the  de- 
fendant company  is  a  manufacturer  of  augar 
or  not;  so  that  the  oral  argument  can  be 
confined  by  the  court  to  the  question  of  fact, 
and  thus  save  consumption  of  time.  This 
case  Is  important,  when  the  amount  Involved 
Is  considered,  because,  If  decided  against  the 
defendant,  it  will  be  compelled  to  pay  tht 
eity  license  for  the  yean  claimed  by  tha 
atate  in  this  tuit,  toith  penalties,  and  the 
excettive  interest  of  two  per  cent,  per  month; 
and  in  addition  thereto  the  defendant  be- 
comes liable  to  pay  the  licenses,  both  state 
and  city  for  the  year  1898,  with  similar  pen* 
aitles,  to  say  nothing  of  the  claim  of  the 
state  to  institute  a  new  suit  for  the  licenses 
of  the  years  disallowed  In  this  proceeding 
because  of  the  form  of  action.  Including  the 
penalties  for  a  delinquency,  which  was  un- 
intentional, because  -the  defendant  supposed 
it  was  exempt"  (Our  Italics.)  Counsel  for 
the  state  cites  the  provisions  of  the  license 
law  of  1890,  as  follows,  viz.:    "That  if  an^ 
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business  shall  be  conducted  without  a  license 

•  •  •  the  officer  whose  duty  it  is  to  Issue 
licenses,  shall,  through  the  attorney  herein 
provided  for,  on  motion  In  the  proper  courts 

*  *  *  take  a  rule  on  the  party,  or  parties 
doing  such  business,  to  show  cause  *  •  * 
why  said  party  or  parties  should  not  pay 
the  amount  of  the  license  claimed  and  pen- 
alties, or  be  ordered  to  cease  from  further 
pursuit  of  said  business  until  after  having 
obtained  a  license,"  etc.  Act  1890,  No.  15a 
S  IS.  Ck>un8el  cites  the  case  of  McGuire  v. 
Yogh,  36  La.  Ann.  812,  In  which  this  court 
placed  the  following  interpretation  on  a  simi- 
lar statute  of  1880,  vie.:  "A  license  could 
not  be  collected  by  sale  of  an  occupation,  and 
It  is  uix>n  an  occupation  that  the  license  is 
Imposed.  For  that  reason,  doubtless,  a  rule 
is  authorized  to  be  taken  on  motion  against 
the  party  who  has  not  obtained  bis  license 
to  show  cause  why  he  shall  not  stop  his 
business  (Acts  1880,  p.  162);  and  we  see  no 
reason  why  the  rule  should  not  also  em- 
brace the  collection  of  the  license,  although 
it  Is  not  prescribed  as  the  mode  of  collecting 
licenses,"  etc.  But  the  legislature  of  1886, 
doubtless  recognizing  the  propriety  of  the 
court's  suggestion  in  the  Vogh  Case,  amend- 
ed the  license  law  In  that  respect  so  as  to 
conform  thereto.  Act  1886,  No.  101,  {  17. 
And  section  18  of  Act  No.  150  of  1890  is  an 
exact  reproduction  thereof.  In  State  v. 
Judge,  49  La.  Ann.  761,  21  South.  591,  this 
court  construed  and  enforced  the  statute  in 
question,— section  18  of  Act  No.  150  of  1890. 
In  State  v.  Insurance  Co.,  43  La.  Ann.  133,  8 
South.  888,  this  court  enforced  provisions  of 
Act  No.  101  of  1886.  In  City  of  New  Orleans 
v.  Firemen's  Ins.  Co.,  41  La.  Ann.  1142,  7 
South.  82,  the  plalntlS  proceeded  by  rule  un- 
der the  act  of  1886  to  enforce  the  payment 
by  the  defendant  of  licenses  for  the  two 
years,  1887  and  1888;  and  this  court  sus- 
tained the  proceeding,  and  amended  the  Judg- 
ment appealed  from  so  as  to  give  Judgment 
for  the  2  per  cent,  per  month  interest  allowed 
by  that  act,— same  being  similar  in  that  re- 
spect to  the  statute  of  1890.  The  foregoing 
decisions,  and  the  statutes  they  refer  to,  have 
resolved  the  doubt  we  entertained  with  re- 
gard to  proceeding  by  rule  for  the  recovery 
of  the  delinquent  licenses  in  favor  of  the 
state  for  the  years  prior  to  1897;  and  for 
tliat  reason  we  are  of  the  <^lnion  that  the 
state  is  entitled  to  recover  Judgment  against 
tbe  defendant  and  appellee  for  the  amount 
of  the  annual  license  for  each  of  the  years  in 
which  the  petition'  charges  its  dellnqiitecy,— 
tbat  is  to  say,  for  the  sum  of  $3,500  for  each 
of  the  years  1892,  1893,  1894,  1895,  1896,  and 
1807,  with  interest  and  attorney's  fees  and 
costs.  It  is  therefore  ordered  and  decreed 
that  our  former  Judgment  and  decree  be  an- 
nulled and  set  aside,  and  it  is  further  ordered 
and  decreed  that  the  Judgment  appealed  from 
be  likewise  annulled  and  reversed,  and,  pro- 
ceeding to  render  such  Judgment  as  should 
taave  been  rendered  by  the  Judge  a  quo,  it 


is  adjudged  and  decreed  that  tbe  state  of 
Louisiana  do  have  and  recover  of  and  from 
the  American  Sugar-Beflning  Company,  de- 
fendant and  appellee,  the  sum  of  $3,500  for 
each  and  every  one  of  the  years  1892,  1893, 
1894,  1895,  1896,  and  1897,  with  2  per  cent, 
per  month  Interest  upon  each  of  said  respect- 
ive amounts  from  the  1st  day  of  March  of 
each  one  of  said  years,  respectively,  and  10 
per  cent,  upon  the  aggregate  amount  of  said 
several  sums,  capital  and  interest,  aa  attor- 
ney's fees,  and  all  costs  of  both  courts.  The 
right  to  apply  for  rehearing  is  reserved  to 
both  iwrties. 
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KIRK  et  al.  v.  KANSAS  CITY,  S.  &  O.  B.T. 
OO.    (No.  13,042.) 

(Supreme  Court  of  Louisiana.    March  20, 
1899.) 

Bailboads— Fadi.tt  Cokbtruotion  of  Road— 

DaMAOXS— CoMMnTATIYB  COHTBAOTS. 

1.  An  act  by  which  landowners  granted  a 
right  Of  way  over  their  land  to  a  corporation 
for  tbe  construction  of  a  railroad,  wherein  the 
consideration  stated  was  one  dollar,  and  tbe  ad- 
vantages, benefits,  and  conreniences  resulting 
from  the  building  of  the  road,  and  the  enhance- 
ment in  value  of  their  adjacent  property,  evi- 
dences, not  a  donation  pure  and  simple,  but  a 
commutative  contract. 

2.  While  such  a  contract  does  not  relieve  the 
corporation  from  the  affirmative  continuing  ob- 
ligations devolving  upon  it  from  tbe  building  of 
the  road,  nor  from  responsibility  for  damages 
to  the  landowner  subsequently  actually  accru- 
ing from  its  faulty  constrnction,  yet  claims 
which  would  have  been  within  and  gone  to 
malie  up  the  original  damages,  or  compensation 
that  would  have  been  assessed  against  and  paid 
by  the  company  as  the  condition  precedent  to 
the  right  of  way  in  an  expropriation  proceed- 
ing,— matter  which  must  have  been  known, 
foreseen,  and  anticipated,— must  be  held  to 
have  been  considered  and  included  by  the  par- 
ties, as  being  within  the  consideration  agreed 
upon  when  they  balanced  advantages  and  dis- 
advantages. 

8.  It  is  the  duty  of  a  railroad  company,  where 
its  road  crosses  a  water  course,  or  would  inter- 
fere with  its  flow  of  water,  or  interfere  with 
the  drainage  of  adjacent  lands,  to  construct 
the  road  so  as  not  to  impair  its  usefulness,  or 
do  injury  to  the  owners  of  the  lands  along  the 
route.  This  duty  is  a  continuing  one,  and, 
where  the  road  is  not  properly  constructed, 
each  overflow  incurs  new  cause  of  action  for 
damages. 

4.  A  railroad  company  cannot,  on  the  ground 
of  its  being  a  quasi  public  tcorporation,  build 
its  road  so  as  to  serve  its  own  interest,  and  be 
permitted  to  do  so  to  the  injury  of  those  wlio 
are  as  much  entitled  to  the  full  benefit  of  their 
own  property  as  the  company  is  of  theirs.  If 
the  exigencies  of  the  situation  should  be  such 
as  to  require  absolutely  and  necessarily  the 
building  of  the  road  in  a  manner  which  car- 
ries with  it  injury  to  other  parties,  the  com- 
pany is  Iiound  to  hold  them  harmless  from  such 
damages;  for  usurpations  and  wrongs  to  pri- 
vate rights  of  property  cannot  be  justified  by 
considerations  of  lienefit  to  commerce. 

5.  If  the  miil  and  mill  site  of  the  landowners 
have  been  injured  by  the  acts  of  the  railroad 
company,  they  would  he  entitled  to  require  that 
it  replace  the  property  in  thoroughly  safe  con- 
dition. It  has  no  right  to  expect  that  the  own- 
ers should  advance  money  out  of  their  own 
[rackets  to  relieve  themselves  from  an  injurious 
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situation  brought  about  by  it,  to  which  they  in 
DO  way  contributed. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Vernon;   S.  D.  Read,  Judge. 

Action  by  J.  I.  Kirk  and  othera  against  the 
Kansas  Oity,  Shreveport  &  Gulf  Railway 
Oompany.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Reversed. 

PlalntlCTs  asked  Judgment  against  fhe  de- 
fendant for  $6,000.  The  case  was  tried  be- 
fore a  Jury,  which  having  returned  a  verdict 
for  the  plaintiffs  for  $2,500,  Judgment  wa3 
rendered  accordingly,  and  defendant  appeal- 
ed. 

Plaintiffs  alleged  that  they  were  Joint  own- 
ers of  certain  property,  which  they  fully  de- 
scribed; that  they  had  sold  the  defendant 
the  right  of  way  across  the  said  land,  con- 
sisting of  a  strip  of  100  feet,  as  shown  by 
copy  of  the  act  of  sale,  which  they  annexed 
to  their  petition;  that  there  was  situated 
on  said  land  the  home  and  family  residence 
of  J.  I.  Kirk,  one  of  the  plaintiffs;  also  a 
storehouse,  at  which  he  had  theretofore  con- 
ducted bis  mercantile  business;  also  a  val- 
uable water  mill,  at  which  he  had  theretofore 
conducted  his  sawmill  business.  Petitioners 
further  represented  that,  in  the  construction 
of  said  road,  the  said  railway  company  neg- 
ligently, carelessly,  wantonly,  and  inexcusa- 
bly, wrongfully,  Improperly,  and  unadvisedly, 
constructed  said  roadbed  In  such  a  manner  as 
to  greatly  damage  their  property  by  reason 
of  the  manner  of  the  construction  of  said 
roadbed.  They  further  represented  that  the 
residence  was  situated  about  200  feet  from 
the  mill  and  site,  on  or  near  the  bank  of  the 
mill  pond,  In  which  water  was  collected  for 
the  use  of  the  mill  in  running  the  same;  that 
the  storehouse  was  situated  about  200  feet 
from  the  residence,  and  almost  south  of  the 
mill  house,  and  both  of  which  were  about  200 
feet  west  of  the  residence.  They  further  rep- 
resented that  their  mill  pond,  which  was  very 
valuable,  was  the  only  place  on  their  prop- 
erty where  a  mill  pond  could  be  constructed 
with  a  stream  that  afforded  a  constant  flow 
of  water,  making  it  possible  to  operate  said 
■  sawmill  by  water  at  least  nine  months  of  the 
year;  that,  with  the  water  furnished  by  said 
stream  made  available  by  the  situation  of 
their  mill  pond,  said  mill  was  capable  of  cut- 
ting 10,000  feet  of  lumber  a  day  during  nine 
months  of  the  year;  that  this  amount  of 
lumber  could  be  cut  at  a  very  small  expense, 
it  not  requiring  over  four  hands  to  operate 
the  mill,  under  these  conditions.  They  also 
represented  that,  while  it  was  not  necessary 
to  do  so,  said  railway  company  wantonly. 
Illegally,  and  improperly  constructed  Its  road- 
bed Immediately  across  petitioners'  mill  pond, 
driving  heavy  piling  In  the  construction  of 
the  same,  building  their  roadbed  Immediately 
between  the  residence  and  the  miU  house, 
.and  between  the  residence  and  the  store,  coq- 
structing  a  very  high  embankment,  closing 


up  aU  the  drains  across  the  swamp  of  the 
stream  on  which  the  mill  Is  situated,  thereby 
Impeding  the  flow  of  water  at  high-water 
times,  •Jarring,  bursting  up,  and  ruining  the 
mill  site  by  driving  the  enormous  lot  of  piling 
near  the  mill  house,  so  as  to  utterly  destroy 
and  ruin  the  present  mill  property  as  con- 
structed, destroying  the  mill  site  for  future 
use,  and  completely  destroying  the  residence, 
the  dwelling  house,  and  the  site  on  which  it 
is  situated  for  residence  purposes,  and  com- 
pletely destroying  the  business  stand  on  ac- 
count of  the  building  of  an  immense  embank- 
ment right  at  It,  so  that  customers  could  not 
get  to  nor  from,  nor  the  proprietor  to  nor 
from,  the  mill  house  or  the  other  house  with- 
out crossing  said  embankment  They  fur- 
ther represented  that,  with  the  construction 
of  a  railway  through  the  parish  of  Venum, 
the  value  of  its  water  mill  would  be  very 
much  enhanced;  that  is  to  say,  the  posses- 
sion of  a  water  min  which  could  be  operated 
for  the  purpose  of  sawing  lumber  near  a  rail- 
way line  would  become  a  very  valuable  piece 
of  property,  and  that  the  manner  In  which 
this  road  was  constructed  utteriy  destroyed 
the  present  and  all  future  value  to  the  owners 
from  such  mill  and  mill  site,  place  of  resi- 
dence, and  place  of  business.  Petitioners, 
therefore,  represented  that  they  had  been 
damaged  in  the  sum  of  $6,000,  for  which  they 
desired  Judgment  against  said  railway  com- 
pany. 

Defendant  answered,  pleading,  first,  the 
general  issue.  It  admitted  that  it  acquired 
the  right  of  way  through  lands  of  plaintiffs, 
as  described  in  the  copy  of  deed  annexed  to 
plaintiffs'  petition,  and  that  the  roadbed  was 
constructed  thereon.  It  also  averred  that  the 
said  road  was  properly  located  and  construct- 
ed through  said  land,  with  all  due  regard  to 
the  topography  of  the  country  as  well  as  the 
rights  and  interest  of  the  plaintiffs.  It  de- 
nied that  piaintiffis  had  suffered  any  special 
damage  whatever  from  the  construction  of 
its  road  through  said  lands,  or  any  damage 
of  any  kind,  not  contemplated  and  Included 
in  the  right  of  way  granted  and  conveyed  by 
them  to  the  railway  company.  And,  further, 
it  specially  denied  that  the  miU  or  mill  site 
of  plaintiffs  was  injured  In  any  way  or  suf- 
fered any  damage  which  was  occasioned  by 
any  act  or  fault  on  the  part  of  defendant,  or 
its  employes,  contractors,  or  agents;  that 
said  mill  was  old,  poorly  constructed,  of  little 
value,  and  subject  to  wa^outs  which  had 
been  of  frequent  occurrence  prior  to  the  loca- 
tion oi  construction  of  the  railroad  in  its  vi- 
cinity, and  if  any  washout  occurred  sabse- 
quent  to  said  location,  and  during  the  cop- 
structlon  of  the  railroad,  as  alleged,  same 
was  due  to  inherent  defects  In  the  mill  itself, 
and  appurtenances,  and  not  to  any  fault  of 
defendant 

On  the  26th  of  June,  1886,  an  act  sons  seing 
priv6  was  passed  between  the  plaintiffs  and 
the  defendant,  in  whl<th  the  plaintiffs,  for  and 
in  consideration  of  qne'doUar,  and  the  ad- 
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vantages,  beneflts,  and  conveniences  resulting 
from  the  building  of  the  Kansas  City,  Shreve- 
port  &  Gulf  Railroad  Company  through  their 
lands,  and  In  further  consideration  of  the  en- 
hancement In  value  of  their  adjoining  lands 
by  the  construction  of  their  railroad,  did 
thereby  sell,  convey,  and  deliver  unto  said 
railroad  company,  Its  successors  and  assigns, 
the  right  of  way  over  and  across  a  certain 
tract  of  land  situated  In  the  parish  of  Vernon, 
described  in  the  said  deed;  the  right  of  way 
granted  being  100  feet  In  width  as  then  sur- 
veyed or  might  be  located,  with  the  privilege 
to  the  railroad  company  of  cutting  down  all 
trees  along  the  line  of  the  right  of  way,  out- 
side of  Its  limits,  which  In  falling  might  reach 
the  track.  The  right  of  way  was  declared 
to  be  given  In  perpetuity,  so  long  as  it  should 
be  used  by  said  company,  Its  successors  or  as- 
signs, as  a  railroad  company.  The  line  of  lo- 
cation was  established  by  sarvey,  and  known 
to  plaintiffs  at  the  time  the  right  of  way 
deed  was  executed.  On  this  tract  of  land  was 
a  water  mill,  storehouse,  dwelling,  and  stable, 
etc.  During  the  construction  of  the  road,  in 
January,  1S97,  and  while  piles  were  being 
driven  in  the  mill  pond,  the  sluiceway  in 
which  the  gate  was  placed  washed  out,  and 
also  the  mill  foundation.  The  mill  remained, 
and  Is  still  In  place.  The  mill  was  a  wooden 
structure,  with  similar  foundation,  built  In 
1858,  and  was  used  for  ginning  cotton,  grind- 
ing com,  and  sawing  lumber.  Its  lumber 
manufacturing  capacity  Is  testified  to  as  be- 
ing from  600  to  4,000  feet  a  day,  board  meas- 
ure. Its  ginning  and  grinding  capacity  Is  not 
shown  by  the  record  with  any  degree  of  cer- 
tainty. After  the  break  occurred  no  eCTort 
was  made  to  replace  or  repair  the  foundation, 
and  It  was,  at  the  time  of  the  trial.  In  the 
same  condition  as  when  the  washout  took 
place. 

While  the  road  was  In  course  of  construc- 
tion, the  store  building  was  removed  from  the 
right  of  way,  at  the  exi>ense  of  the  company, 
by  Mr.  Foster,  the  tenant  of  plaintiffs,  to  the 
place  it  occupied  at  the  time  of  the  filing  of 
this  suit,  about  84  feet  from  the  right  of 
way.  The  embankment  between  the  dwel- 
ling and  store  Is  6  feet  high,  and  at  this  point 
a  crossing  was  put  In  at  grade,  with  filled  ap- 
proaches, so  as  to  make  It  an  easy  pull  for 
teams.  The  mill  Is  119  feet  5  inches,  and  the 
dwelling  130  feet,  from  the  center  of  the 
track.  The  mill  is  located  on  East  Anacoco, 
about  14  mUes  from  its  source,  at  a  point 
where  the  channel  Is  about  300  feet  wide,  and 
the  land  on  both  sides  makes  what  Is  known 
as  a  "bottom,"  having  a  width  of  2,600  feet. 
Including  bed  of  creek.  In  the  construction 
of  the  road  It  became  necessary  to  cross  thla 
bottom  or  low  land  and  creek,  which  was 
done  by  filling  and  bridging,  the  fill  covering 
1,966  feet  and  the  bridge  614  feet  The  en- 
tire mill  pond  and  part  of  the  low  overflowed 
land  was  bridged,  and  the  road  was  construct- 
ed so  as  to  allow  ample  water  way,  according 
t9  defendant,  and  Insufilcient  water  way,  ac- 


cording to  plaintiffs.  The  mill  dam  Is  134 
feet  from  the  dam.  At  the  time  of  the  wash- 
ing away  of  the  gate  in  the  sluiceway  and  the 
break  in  the  foundation,  there  was  about  7 
feet  of  water  in  the  pond,  which,  according  to 
the  testimony  of  plaintiffs  and  Foster,  was 
not  sufficient  to  cause  the  break,  which  they 
attribute  to  the  jar  caused  by  the  driving  of 
piles.  Several  breaks  had  previously  occur- 
red in  the  damaged  mill  foundations,  some 
when  one  Dr.  Payne  was  operating  the  mill, 
and  others  while  It  was  In  the  possession  of 
Foster,  and  as  late  as  1806.  Foster  and  bis 
son,  both  witnesses  for  plaintiffs,  say  that 
when  the  pning  was  being  driven  the  jar 
could  be  felt  in  the  mill,  and  the  saw  would 
ring  at  each  stroke  of  the  hammer.  Knoble, 
the  locating  and  constructing  engineer  in 
charge  of  the  work,  says  that  no  damage  was 
caused,  in  his  judgment,  on  account  of  the 
construction  of  the  road.  Randall,  the  fore- 
man In  charge  of  the  bridge  gang  at  the  time 
of  the  washout,  says  that  the  water  was 
high,  and  the  dam  broke  once  in  the  night, 
and  two  or  three  days  later  it  broke  again 
at  12:30  in  the  daytime,  the  last  break  caus- 
ing the  washout  of  the  foundation.  He  fur- 
ther says:  'There  was  a  quicksand  founda- 
tion where  the  break  occurred,  and  It  was 
caused  by  the  high  water."  John  Franklin, 
one  of  the  defendant's  witnesses,  testified  that 
the  mill  had  settled  down  at  the  northeast 
corner,  the  result  of  a  former  break  in  the 
dam.  In  describing  the  mill,  Elnoble  says: 
"It  was  a  small,  primitive  mill,  operated  by 
water  power  collected  In  a  pond  just  above 
the  mill.  The  total  cost  of  construction  prob- 
ably was  five  hundred  dollars  when  first  con- 
structed, covering  both  mill  and  dam."  The 
value  of  the  property  testified  to  by  the  wit- 
nesses ranges  from  $1,000  to  15.000  at  the 
time  of  the  construction  of  the  road,  and  $500 
after  the  washout.  Plaintiffs  and  all  of  their 
witnesses  fixed  the  value  of  the  property,  as 
an  entirety,  previous  to  the  washout,  at  from 
$2,500  to  $5,000,  and  after  the  break  at  $500. 
T.  G.  Wlngate,  who  had  been  for  several 
years  assessor,  said  that  a  fair  valuation  be- 
fore the  break  would  have  been  $1,000,  and 
that,  if  the  dam  and  mill  were  repaired,  it 
would  be  worth  as  much  as  before  the  rail- 
road was  built.  J.  P.  Cain,  also  one  of  de- 
fendant's witnesses,  testified  that  the  reason 
that  the  mQl  was  no  longer  valuable  was  be- 
cause It  was  no  longer  profitable  to  operate  It 
in  competition  with  the  large  sawmills  along 
the  line  of  the  railroad. 

Taliaferro  Alexander  and  Pujo  &  Moss,  for 
appellant.  Scarborough  &  Carver,  for  appel- 
lees. 

NIOHOLTJS,  0.  J.  (after  stating  the  facts). 
While  the  plaintiffs  In  their  pleadings  describe 
the  deed  between  themselves  and  the  defend- 
ant as  an  act  of  sale,  they  maintain  In  their 
brief  that  sndi  is  not  Its  character;  that,  to 
have  made  It  such.  It  would  have  been  neces- 
sary that  there  should  have  been  a  price  In 
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money,  and  that  the  price  should  haye  been 
serious  and  In  proportion  to  the  value  of  the 
thing  sold;  that  otherwise  it  would  be  con- 
sidered a  donation,— citing,  In  support  of  this 
position,  Rey.  Ciy.  CX>de,  art  24M;  Allen  t. 
Bulsson,  35  La.  Ann.  108;  Groebel  y.  Rls- 
troph,  Id.  490;  Barrow  y.  Wilson,  39  La.  Ann. 
410,  2  South.  809.  They  further  contend  that 
the  right  granted  was  a  "mere  floating  permit 
to  enter  and  locate  a  right  of  way" ;  that,  to  con- 
stitute a  sale,  the  thing  sold  must  be  definite,  or 
the  act  would  be  yold  for  uncertainty,— quoting 
Pargoud  y.  Pace,  10  La.  Ann.  613;  Green  y. 
Witherspoon,  37  La.  Ann.  751;  1  Wood,  R.  B. 
(Ed.  1894)  ii  208-21L  They  insist  that  the 
deed  was  "a  donation  in  disguise,"— in  reality, 
a  donation.  Starting  from  this  premise,  they 
argue  that  where  a  citizen,  out  of  a  spirit  of 
liberality,  has  seen  fit  to  generoudy  donate  the 
right  of  way,  requiring  no  compensation  for 
the  land  takoi,  he  does  not  lose  any  of  his 
rights  other. than  the  right  to  demand  com- 
pensation for  the  land  actually  taken;  that  in 
other  req>ects  the  rights  of  the  parties  are 
Just  as  they  would  be  if  a  formal  proceeding 
for  the  expropriation  of  the  property  had  been 
instituted  by  the  railway  company.  They  re- 
fer the  court  on  this  subject  to  Stodgblll  y. 
RaUway  Co.,  14  Am.  Ry.  Rep.  398;  1  Wood, 
R.  R.  (Ed.  1894)  §§  208-211;  Bourdier  y.  Rail- 
road Co.,  35  La.  Ann.  947;  Railroad  Co.  y. 
Dlllard,  Id.  1045;  Raflway  Co.  y.  MurreB,  36 
La.  Ann.  346;  Payne  T.  Steamship  Co.,  38 
La.  Ann.  164. 

Assuming  this  position  to  be  correct,  and 
that  they  occupy  to-day  precisely  the  same  po- 
sition which  they  would  haye  Occupied  had  no 
deed  been  passed  between  the  parties  (except 
as  to  nonliability  by  the  railway  company  for 
the  price  of  the  land  actually  granted  for  the 
right  of  way),  plaintiffs  charge  that  the  rail- 
way company.  In  locating  the  right  of  way, 
adopted  that  one  of  the  three  surveys  which  It 
had  caused  to  be  made  which  was  most  Inju- 
rious to  them;  that  the  Injury  to  them  was  so 
great  that  It  practically  destroyed  the  mill 
property  and  mill  site;  that  the  special  use  of 
the  proi)erty  as  a  mill  and  mill  site  was  Its 
chief,  and  almost  exclusive,  use;  and  that  for 
this  destruction  the  defendant  company  Is  lia- 
ble. 

In  arguing  as  to  the  duties  of  railway  com- 
panies in  making  the  works  necessary  for  the 
construction  of  their  roads  on  lands  legally  ex- 
propriated, they  say  that  this  court  has  repeat- 
edly announced  as  a  rule  of  law  that  a  railroad 
company,  in  enforcing  Its  right  of  way  over 
the  lands  of  others,  and  In  constructing  its 
road,  should  leave  the  adjoining  lands  and 
fields  which  it  crosses  in  the  same  condition, 
as  regards  the  facilities  of  cultivation  and  as 
concerns  the  utility  of  these  lands  to  their 
owners,  as  they  were  before  the  entry  of  the 
railroad  company;  that  a  railroad  which  con- 
structs an  embankment  on  the  lands  of  a 
planter,  and  thereby  stops  up  his  ditches  and 
other  artificial  drains,  is  responsible  to  such 
owner  for  all  losses  of  crops  and  other  damage 


occasioned  by  such  lnterrapti<m  of  his  drain- 
age; that  In  obtaining  the  right  of  way  a  rail- 
road company  does  not  thereby  obtain  the 
right  to  divert  the  water  from  its  natural  flow 
to  the  injury  of  the  landowner.  They  say  that 
these  views  are  in  accord  with  those  of  the 
supreme  courts  of  other  states  and  of  text 
writers,  as  would  appear  from  examination  of 
3  Elliott,  R.  R.  §  10(»;  1  Wood,  R.  R.  (Ed. 
1894)  p.  698;  Id.  §g  208-211;  14  Am.  By.  Rep. 
898;  Fowle  v.  Northampton  Co.,  112  Mass. 
334;  Railroad  Co.  v.  Keith,  53  Ga.  178;  Rafl- 
way Co.  y.  GiUeland,  56  Pa.  St  445;  1  Wood, 
B.  B.  (Ed.  1894)  |g  213,  214,  21»-220;  Hatch 
T.  Railroad  Co.,  25  Vt  49. 

There  can  be  no  doubt  that  a  railroad  is  not 
authorized,  by  reason  of  having  obtained  a 
right  of  way,  to  subsequently  construct  its 
works  without  reference  to  the  rights  of  oth- 
ers, nor  at  liberty  to  consult  simply  Its  own 
Interests,  to  the  Injury  of  the  owners  of  the 
land  expropriated.  The  decisions  of  this  court 
cited  by  the  plaintiffs,  command  our  approval, 
and  would  serve  us  as  guides,  under  a  proper 
state  of  facts;  but  we  think  they  are  not  ap- 
plicable, under  those  disclosed  by  this  record. 

We  do  not  accept  as  correct  the  broad  propo- 
sition advanced  by  the  plalntitCs,  that  they  oc- 
cupied, after  the  execution  of  the  deed  between 
themselves  and  the  defendant  the  same  posi- 
tion which  they  would  have  occupied  had  that 
deed  not  been  passed,  and  the  present  suit 
were  one  by  the  present  defendant  asking,  as 
a  plalntlft,  an  expropriation  of  the  right  of 
way,  with  the  present  plaintiffs,  as  defend- 
ants, advancing  against  the  raibroad  all  claims 
which  the  situation  would  warrant  or  ju^itify 
It  in  making  In  order  to  fix  the  amount  It 
would  be  entitled  to  receive  as  compensation 
for  the  right  of  way.  We  could  not  reach 
such  a  result  without  disregarding  the  con- 
ventional agreement  made  between  the  par- 
ties. The  deed  may  not  be  technically  a  sale, 
but  It  is  not  a  donation,  pure  and  simple,  nor 
a  disguised  donation.  The  parties  were  deal- 
ing with  each  other  with  reference  to  a  mat- 
ter in  which  they  each  had  an  Interest  and  as 
to  which  each  had  the  capacity  to  contract. 
There  is  no  charge  that  there  was  any  error, 
fraud,  or  misconception  as  to  what  each  was 
agreeing  to.  They  measured  each  other's  ad- 
vantages and  disadvantages,  and  the  deed  be- 
tween the  parties,  as  it  stands,  evidences  a 
commutative  contract,  where  what  is  done, 
given,  or  promised  by  one  party  is  considered 
an  equivalent  to,  or  a  consideration  for,  what 
is  done,  given,  or  promised  by  the  other.  Rey. 
OIv.  Code,  art  1768. 

How  can  it  be  asserted  that  the  act  evi- 
dences a  mere  donation,  pure  and  simple, 
by  the  plaintiffs  to  the  defendant,  when  they 
declare  the  consideration  of  the  grant  of  the 
right  of  way  to  be,  not  only  the  one  dollar 
mentioned  liierein,  but  the  advantages  and 
conveniences  to  be  derived  by  the  plaintiffs 
from  the  construction  of  the  railroad  and 
the  enhancement  of  the  value  of  their  adja- 
cent property?    True,  their  expectations  on 
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thla  subject  may  not  only  not  have  been 
realized,  but  the  building  of  the  road,  may 
haye,  on  the  contrary,  resulted  In  great  in- 
Jury  to  their  Interests;  but  that  fact  does 
not  alter  the  character  of  the  deed.  If  there 
be  a  valid  existing  causa  for  a  contract,  it  is 
immaterial  that  it  should  not  fall  under  some 
contract  particularly  named  or  classified  in 
the  Code.  He  v.  Civ.  Code,  art  1777;  Helluin 
▼.  Minor,  12  La.  Ann.  124,  It  is  evident  that 
If,  the  railroad  company  being  plaintitC  in  an 
expropriation  proceeding  for  a  right  of  way 
over  the  lands  of  the  present  plaintiffs,  the 
parties,  pending  the  suit,  should  iiave  drawn 
np  an  agreement  couched  in  the  identical  lan- 
guage of  the  deed  filed  in  this  case,  and  the 
defendant  in  the  suit  should  have  consented 
that  Judgment  be  rendered  in  favor  of  plain- 
tiffs according  to  the  terms  of  the  agreement, 
and  Judgment  should  have  been  rendered  in 
the  case,  the  railroad  company  would  have 
been  decreed  -the  right  of  way,  without  any 
moneyed  Judgment  against  it.  Could  it  be 
claimed  that  thereafter  the  owners  of  the 
land,  without  any  damage  having  been  sub- 
sequently actually  sustained,  could  bring  suit 
against  the  company  for  compensation  for 
claims  which  might  legitimately  have  been 
urged  by  them  as  the  compensation  for,  or 
as  the  price  of,  the  right  of  way?  We  think 
not  Claims  which  would  have  been  within, 
and  would  have  gone  to  make  up,  the  orig- 
inal damages  or  compensation  that  would 
have  been  assessed  against  and  paid  by,  the 
railroad  company,  as  the  condition  precedent 
to  the  condemnation  of  the  right  of  way  in 
an  expropriation  proceeding,  must  be  held  to 
have  been  considered  and  included  by  the 
parties,  as  being  within  the  consideration 
agreed  upon  when  they  tialanced  advantages 
and  disadvantages.  3  Elliott  R.  R.  i  937,  p. 
1300;  Lewis,  Em.  Dom.  §  567,  and  authori- 
ties; 1  Wood,  R.  R.  (Ed.  1804)  p.  69S.  Would 
the  situation  when  a  "Judgment"  has  been 
rendered,  resting  upon  the  deed  as  a  basis, 
be  different  from  that  which  would  exist 
where  no  Judgment  has  been  rendered,  and 
the  parties  stand  npon  the  deed  itself?  We 
are  of  the  opinion  that  it  would  not  The 
Judgment  would  have  rested  exclusively  upon 
the  rights  and  obligations  fixed  in  the  deed 
itself.  The  decree  would  neither  have  re- 
strained nor  broadened  them.  If  so,  the  par- 
ties stand,  without  the  Judgment  precisely 
where  they  would  with  it.  The  plaintiffs 
cannot  say  that  the  line  of  the  right  of  way 
was  uncertain,— not  fixed.  The  deed  refers 
to  the  right  of  way  as  to  be  either  on  the 
line  of  the  survey  then  made  or  on  the  line 
which  might  thereafter  be  located.  There 
was  no  objection  made  to  the  location  of  the 
road,  either  at  the  time  or  since.  If,  however, 
the  place  for  the  exercise  of  the  servitude 
had  not  been  fixed  In  the  deed  of  the  right  of 
way,  the  owners  were  bound  to  have  fixed  the 
place  where  they  wished  It  to  be  exercised. 
Rev.  OIv.  Code,  art  779.  It  is  too  late  for 
them  to  complain  of  the  location  after  they 
have  stood  by  and  seen  the  road  constructed 


without  complaint  Patout  r.  Lewis,  SI  La. 
Ann.  — ,  26  South.  134. 

Plaintiffs'  claims  (urged  through  the  testi- 
mony) that  the  road  had  separated  the  build, 
ings  upon  their  property;  that  the  residence 
was  so  near  the  embankment  and  the  latter 
so  high,  as  to  greatly  disfigure  the  place  and 
Interfere  with  the  comfort  of  the  occupants; 
that  the  store  was  so  close  to  the  embank- 
ment as  to  frighten  the  horses  of  the  parties 
dealing  at  the  same;  that  the  water  in  the 
trenches  dug  along  the  line  for  the  fillings 
was  calculated  to  breed  disease;  that  the 
stock  upon  the  property  was  liable  to  be 
killed  by  going  upon  the  track,— have  no 
merit  in  them.  The  company  paid  the  tenant 
himself  npon  the  place  for  the  removal  of 
the  store  from  one  side  of  the  embanlunent 
to  the  other  aide,  and  there  Is  nothing  to 
show  that  It  was  not  placed  precisely  where 
the  parties  desired  it  to  be  placed.  It  fur- 
ther constructed  a  road  to  and  over  the  em- 
bankment so  as  to  enable  the  owners  to  have 
free  communication  between  the  different 
parts  of  the  property.  No  stock  has  been 
shown  to  have  ever  been  Idlled  on  the  track, 
nor  any  disease  to  have  been  engendered  by 
standing  water. 

We  were  under  the  impression,  from  plain- 
tiffs' pleadings,  that  they  would  attempt  on 
the  trial  to  show  that  the  washing  out  of 
the  foundations  of  the  mill  while  the  rail- 
road was  In  process  of  construction  was  due 
to  the  fact  that  the  company,  instead  of  car- 
rying a  trestlework  over  the  entire  fiat  bot- 
tom lying  near  the  mill,  as  they  clahned 
should  have  been  done,  had  done  so  only  par- 
tially, and  thrown  a  solid  embankment  up 
along  the  balance  of  the  way;  that  by  rea- 
son of  this  embankment  the  escaping,  over- 
flowing creek  waters  had  been  backed  up 
therefrom,  the  foundations  of  the  mill  had 
been  washed  out  and  the  mill  itself  destroy- 
ed. Instead  of  this,  the  testimony  of  the 
plaintiffs  went  to  show  an  entirely  different 
cause  for  the  washing  out  of  the  mill's  foun- 
dations. According  to  the  plaintiffs'  wit- 
nesses, the  ofiScers  and  employes  of  the  de- 
fendant drove  large  pilings  into  the  ground, 
with  heavy  pile  drivers.  In  near  proximity 
to  the  mill.  This  caused  such  violent  vibra- 
tions that  they  reached  the  mill,  shaking  out 
a  small  portion  of  its  foundations,  and  the 
waters  rushed  out  destroying  the  remainder 
or  a  large  part  thereof.  Defendant  on  the 
other  hand,  attributes  the  washing  out  to 
the  fact  that  Foster,  the  tenant  of  the  plain- 
tiffs, had  raised  the  dam  two  feet  higher 
while  the  pile  driving  was  going  on,  and  the 
water  was  higher  (though  not  on  account  of 
any  freshet)  than  it  was  usually.  Ransdell, 
the  engineer  of  the  company,  testified  that 
the  natural  flow  of  the  water  was  not  chan- 
ged, but  there  was  simply  more  pressure 
against  the  dam;  that  the  mill  foundations 
were  bad.  It  would  be  exceedingly  dlfflcult 
for  us  to  decide  which  of  the  two  theories  as 
to  the  cause  of  the  accident  is  correct  for 
each  is  plausible.    We  are  not  called  on  to 
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do  BO,  for  the  reaaon  that,  whether  It  be  one 
or  the  other,  the  record  does  not,  under  our 
view  of  the  evidence  as  It  stands,  disclose  any 
proper  basis  for  a  present  moneyed  Judg- 
ment In  favor  of  the  plaintiffs  on  that  par- 
ticular score.  Instead  of  making  the  washing 
out  of  the  foundations  of  the  mill  the  sub- 
ject of  a  substantive,  specific  claim  for  the 
damages  occasioned  thereby,  showing  the 
amount  required  to  replace  matters  as  they 
were,  and  what  the  amount  of  profits  were 
which  were  lost  during  a  reasonable  time 
within  which  repairs  should  have  been  made 
after  the  break,  the  plaintiffs  have  merely 
sought  to  avail  themselves  of  the  washout  as 
a  fact  tending  to  show  the  destruction  or  mln 
of  the  mill  site  Itself  as  a  future  place  of  busi- 
ness. Had  plaintiffs'  demand  been  one  for 
damages  to  the  mill,  and  had  the  amount  of 
the  same  been  shown,  as  also  the  fact  that 
they  were  caused  by  the  acts  of  the  defend- 
ant company,  the  situation  would  have  been 
different  from  what  it  is.  We  do  not  give  to 
the  fact  itself  of  the  washont  the  probative 
force,  for  the  purpose  for  which  it  is  sought 
to  be  utilized,  which  the  plaintiffs,  the  Jury, 
and  the  district  Judge  have  given  to  it  The 
testimony,  we  think,  negatives  the  Idea  that 
the  break  was  occasioned  by  water  backed 
Qp  by  reason  of  a  solid  embankment  having 
been  placed  where  there  Should  have  been  a 
trestle. 

There  was  no  evidence  to  show  that  at  the 
time  of  the  washout  the  condition  of  the  wa- 
ters around  the  mill  had  been  in  any  way 
made  more  dangerous  by  the  construction  of 
the  railroad.  On  the  contrary,  the  water  was 
not  then  at  a  high  stage,  although  Foster 
seems  to  have  held  it  himself  higher  than 
there  was  any  necessity  for.  If  the  break 
was  occasional,  as  Foster  and  other  plain- 
tiffs declared  it  was,  by  the  violent  vibrations 
of  the  earth  caused  by  blows  of  the  heavy 
pile  driver  upon  piles  driven  by  the  defendant 
company  Into  it,  that  particular  cause  of  dan- 
ger will  be  eliminated  for  the  future,  as  the 
necessity  for  such  driving  of  piles  will  no 
longer  exist.  Plaintiffs'  theory  is  that  the 
-worthlessness  of  the  mill  site,  as  such,  for  fu- 
ture time,  by  the  improper  construction  of  the 
railroad,  is  an  absolute,  present,  existing  fact, 
and  that,  this  being  the  case,  they  are  au- 
thorized to  claim  and  show  the  amount  of 
damage  which  they  have  sustained  by  that 
fact.  This  they  have  sought  to  show  by  es- 
tablishing the  value  of  the  tract  of  land,  in- 
cluding the  mill  site,  Just  before  the  break, 
and  comparing  it  with  the  present  value.  We 
do  not  think  that  the  worthlessness  of  the  mill 
site,  as  such,  for  future  time,  by  reason  of  the 
improper  construction  of  the  railroad,  has 
been  shown  to  be  an  absolute,  present,  ex- 
isting fact.  There  does  not  seem  to  have 
been,  up  to  the  time  of  the  rendering  of  the 
Judgment,  any  testing  as  to  what  effect  the 
construction  of  the  road  as  made  would  have, 
as  a  permanency,  on  the  mill  site.  It  has  not 
been  shown  that  the  water  has  ever  been 
since  the  building  of  the  road  as  high  as  14 


feet  in  the  mHI  pond,— a  height  which  It  had 
sometimes  reached  before  the  construction  of 
the  onbanlonent  without  the  mill's  washing 
out,— nor  shown  that  it  had  since  that  time 
ever  been  so  high  in  the  bottom  lands  as  to 
cause  a  horse  to  swim  there,  as  Foster  says 
he  had  seen  it  before  then.  The  strongest 
evidence  in  the  case,  in  respect  to  an  injurious 
effect  of  the  construction  of  the  road  upon  the 
mill  and  mill  site,  is  found  in  the  answer  of 
Knoble,  the  engineer  of  the  defendant,  to  the 
sixteenth  cross  Interrogatory  propounded  to 
him,  in  which  he  was  asked  whether  he  con- 
sidered that  the  old  mill  site  was  then  as 
good  for  mill  purposes  as  it  ever  was;  that  is, 
whether  it  had  or  had  not  been  at  all  inter- 
fered with  by  the  construction  of  the  road. 
His  reply  was:  "In  time  of  very  high  water. 
It  would  require  a  stronger  constructed  build- 
ing to  withstand  pressure  of  water  at  old  mill 
Bite,  as  all  the  water  which  passed  over  low 
bottom  north  would  have  to  pass  under  mill 
and  sluiceway  now.  However,  by  making 
proper  arrangements,  this  additional  amount 
of  water  could  be  taken  care  of.  If  this  was 
properly  done,  I  consider  the  old  mill  site,  un- 
der present  conditions,  more  valuable  than 
before  road  was  constructed,  as  at  times 
more  water  could  be  accumulated,  and  con- 
sequently more  power  could  be  had.  The 
mill  washed  out  last  time  with  a  rise  of  8 
inches  in  the  channel.  The  low  bottom  north 
was  not  covered  by  water  at  all.  A  great 
deal  larger  body  of  water  had  collected  many 
times,  and  passed  under  the  mill,  as  creek 
was  not  full  In  banks  when  washout  took 
place."  Wlngate,  one  of  defendant's  wit- 
nesses, testified  upon  the  same  subject  as  fol- 
lows: "Q.  Have  you  had  occasion  to  be  up 
there  [at  the  Kirk  Mill]  during  high  water? 
A.  I  have  been  there  when  the  creek  was 
high.  Q.  Were  you  ever  there  when  the 
swamp  was  overflowed  to  such  a  depth  as  to 
swim  a  horse?  A.  No,  sir.  Q.  Your  Judg- 
ment, then,  of  the  filling  of  two-thirds  of  the 
distance  across  that  swamp  does  not  inter- 
fere with  the  overflow  to  the  extent  of  inter- 
fering with  the  mill  purposes  and  operations? 
A.  I  do  not  consider  It  would  biterfere  very 
much,  for  the  reason  that  there  Is  a  slough 
on  the  other  side  of  the  mill,  which  has  been 
fllled  up  by  the  dump  on  the  right  of  way; 
but  at  the  same  time  there  was  a  levee  put 
across  the  mouth  of  this  slough,  emptying 
Into  the  creek  below  the  miU,  and  which  I 
suppose  was  put  there  to  hold  the  head  water. 
By  the  Ckturt:  Do  you  mean  that  the  mak- 
ing of  the  embankment  there  across  the  low- 
lands on  the  other  side  does  not  affect  the 
condition  of  the  mill  site,  for  the  reason  that 
the  slough  which  runs  out  and  empties  into 
the  creek  dams  up  a  part  of  the  year?  A. 
That  is  it;  I  do  not  consider  that  It  would 
Interfere  with  the  flow  of  the  water.  It 
would  make  a  small  difference,  but  not  a  ma- 
terial difference.  Q.  By  Counsel:  Not  even 
If  overflowed  across  the  bottom  on  the  other 
side  to  a  sufficient  depth  to  swim  a  horse?  A. 
Not  in  my  opinion;    it  would  not  overflow 
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where  the  mill  la  deep  dnongh  to  swim  a 
bone.  Should  It  do  ao,  it  would,  as  a  matter 
of  course,  make  a  difference."  It  may  be 
that  events  In  the  future  may  develop  as  a 
fact  that  the  mill  site  has  been  destroyed  by 
the  conatructlon  of  the  road,  bat  that  condi- 
tion of  things  has  not  been  ahown  by  any- 
thing which'  has  occurred  np  to  the  present 
time.  If  that  fact  should  be  developed  by  fu- 
ture events,  plaintiffs  will  then  have  their 
remedy.  We  cannot  act  by  anticipation  and 
on  possibilities,  or  even  on  probabilities.  We 
do  not  think  matters  are  in  a  condition  to 
warrant  us  In  dealing  with  the  aituation  from 
the  standpoint  which  plaintlffa  urge  us  to 
view  It  from. 

When  we  refer  to  the  destruction  of  the  mill 
site  as  a  place  of  business  by  the  construc- 
tloo  of  the  road,  we  mean,  of  comae,  an  im- 
proper construction  of  the  road;  tor  conse- 
quential damages  resulting  from  the  mere  fact 
of  the  building  of  a  railroad  in  the  neighbor- 
hood would  furnish  no  basis  whatever  for  a 
demand  against  the  defendant  by  the  plaintiffs 
to  recoup  them  for  losses  of  that  character. 
We  are  inclined  to  think  that  the  witnesses 
who  referred  to  the  value  of  plaintiffs'  prop- 
erty, as  having  at  present  a  value  of  $600  or 
$600,  as  against  a  prior  value  of  $2,500  or  $4,- 
000,  had  In  tbeit  minds  a  falling  off  In  value 
for  Just  such  reasons.  Estimates  made  from 
that  standpoint  cannot  be  accepted.  It  Is  no  nn- 
osoal  circumstance  for  persons  living  along  the 
line  of  a  projected  railroad  to  entertain  most 
exaggerated  Ideas  as  to  the  advantages  which 
they  will  receive  by  reason  of  the  building  of 
°  the  road.  On  the  strength  of  such  belief, 
they  aubacrlbe  for  stock,  and  grant  rights  of 
way,  only  to  wake  up  later  to  a  realization 
that,  so  far  from  being  benefited,  they  have 
lost  their  land,  their  money,  and  their  bosiness. 
As  against  unexpected  results  of  that  charac- 
ter, however  disastrous,  the  railroad  company 
Is  not  a  warrantor.  We  question  very  much 
whether  the  value  of  the  Kirk  property  would 
be  very  materially  altered,  even  If  the  <nilll 
were  replaced  and  put  Into  such  condition  as 
to  effectually  withstand  all  possible  pressure 
which  could  be  brought  to  bear  against  It; 
certainly  not  to  the  extent  claimed  by  the 
plaintiffs.  The  water  mill  would  be  there,  It 
is  true,  and  In  good  condition;  but  whether  It 
would  or  could  be  operated  so  as  to  make  It 
r^uneratlve,  and  to  make  the  mill  site  a  fac- 
tor in  Increasing,  to  any  extent,  the  valoe  of 
the  property,  Is  problematical,  in  view  of  the 
number  of  the  large  siteam  mills,  controlled  by 
large  capital,  which  have  recently  sprung  up 
in  the  parish  of  Vernon,  on  or  near  the  line  of 
the  road  of  the  defendant  company. 

Plaintiffs'  counsel  have,  with  ability  and  in- 
dustry, collated  a  large  number  of  decisions 
touching  the  rights  ot  landowners  along  the 
line  of  a  railroad  where  property .  has  been 
injured  by  the  Interference  by  the  railroad 
with  the,  flow  .of  patuQal  ijtreams  and  the  re- 
sponsibility by  the  companies  for  so  doing. 
We  do  not  question  the  correctness  of  the  prin- 


ciples announced  In  them,  when  proper  exist- 
ing conditions  of  fact  call  for  the  application 
to  them.  We  recognize- it  to  be  the  duty  of  a 
railroad  company,  where  it  crosses  a  water 
course,  or  would  interfere  with  its  flow  of  wa- 
ter, or  Interfere  with  the  drainage  of  adjacent 
lands,  to  construct  the  road  so  as  not  to  Impair 
its  usefulness  or  do  injury  to  the  owners  of 
the  lands  along  the  route;  that  this  duty  is  a 
continuing  one;  that,  where  the  road  Is'  not 
properly  constructed,  each  overflow  incurs  new 
cause  of  action  for  damages.  Railway  Co.  v. 
Thilbnan,  43  HI.  App.  7&  We  repudiate  the 
idea  that  a  railroad  company,  on  the  ground  of 
its  being  a  quasi  public  corporation,  acting 
for  the  public  benefit,  can  build  its  road  as  to 
serve  Ita  own  interests,  and  can  be  permitted 
to  do  BO  to  the  injury  of  those  who  are  as 
much  entitled  to  the  full  benefit  of  their  own 
property  as  the  railroad  company  is  of  theirs. 
We  hold  that.  If  the  exigencies  of  the  situa- 
tion should  be  such  as  to  require  absolutely 
and  necessarily  the  building  of  a  road  in  a 
manner  which  carries  with  it  Injury  to  other 
parties,  the  company  is  bound  to  hold  them 
harmless  fnnu  such  damage;  for  we  hold  now, 
as  we  did  in  Brunhig  v.  Banking  Co.,  12  La. 
Ann.  541,  that  murpatlons  and  wrongs  to  pri- 
vate rights  of  property  cannot  be  Justified  by 
any  considerations  of  benefit  to  commerce.  If 
the  mill  and  mill  site  have.  In  point  of  fact, 
been  injured  by  the  acts  of  the  defendant  com- 
pany, we  think  plaintiffs  would  be  entitled  to 
requbre  that  the  defendant  Itself  place  their 
property  in  thoroughly  safe  condition;  this, 
whether  they  be  poor  or  whether  they  be  rich. 
The  railroad  company  has  no  right  to  expect 
that  the  plaintiffs  should  advance  money  ont 
of  their  pockets  to  relieve  themselves  from  an 
injurious  situation,  brought  on  by  the  defend- 
ant, to  which  they  in  no  way  contributed. 
Under  our  equity  powers,  we  ooold  see  that 
the  defendant  do  Justice. 

As  matters  stand,  the  verdict  of  the  Jury, 
and  the  Judgment  of  the  court  thereon  render- 
ed, and  appealed  from  herein,  cannot  be  sus- 
tained. Plaintiffs'  suit  must  be  dismissed  as 
of  nonsuit  and  without  prejudice.  For  the 
reasons  assigned,  it  is  ordered,  adjudged,  and 
decreed  that  the  verdict  of  the  Jury  be  set 
aside,  and  the  Judgment  of  the  court  therein 
rendered,  and  herein  appealed  from.  Is  an- 
nulled, avoided,  and  reversed,  and  plaintiffs'  - 
suit  Is  dismissed  as  of  nonsuit,  and  without 
prejudice. 

BLANCHAKD,  J^  takes  no  part,  having 
been  of  counseL 

(El  La.  Ann.  6SI> 
KIBK  et  al.  v.  KANSAS  CITT,  S.  &  G.  RY. 
,  CO.    (No.  13,044.) 
(Supreme  Court  of  Louisiana.     March  20, 
1899.) 
IUiuu>Ai>8 — ^ABM  Cbobbinqs— DA.UA.aa8. 
l.This  case  is  controlled  by  the  principles 
announced  In  Elrk  v.  Railway  Co.  (No.  18,042; 
decided  at  the  same  time)  25  South.  457. 
2.  A  railroad  company  must  construct,  at  its 
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own  cost,  necessary  crossings  over  its  roadbed, 
so  as  to  enable  owners  whose  lands  have  been 
separated  by  the  same  to  haye  access  from  one 
part  to  the  other.  The  failure  of  the  landown- 
er, in  granting  the  right  of  way,  to  stipulate 
that  such  crossings  shonld  be  constructed,  does 
not  impair  his  right  to  haTe  the  same  made. 
Heath  t.  RaUway  Co.,  87  La.  Ann.  728. 

(Syllabus  by  the  C!ourt.) 

Appeal  from  Judicial  district  conrt,  parish 
of  Vemon;  Robert  R.  Reld,  Judge. 

Action  by  Mrs.  Jane  Kirk  and  others 
against  the  Kansas  City,  Shreveport  &  Gulf 
RaUway  Company.  Judgment  for  plaintUIs, 
and  defendant  appeals.    Reversed. 

The  plaintiffs  asked  Judgment  against  the 
defendant  for  $2,300.  The  case  was  tried  by 
a  Jury,  which  returned  a  verdict  in  favor  of 
the  plalntUFs  for  $300,  and  Judgment  was  ren- 
dered accordingly.    Defendant  appealed. 

Plaintiffs  alleged  tliat  they  were  Joint  own- 
ers of  certain  property  described  in  their  peti- 
tion; that  they  sold  to  defendant  a  right  of 
way  over  said  land,  consisting  of  a  strip  100 
feet  wide,  as  would  appear  from  a  copy  of 
the  act  of  sale  annexed  to  their  petition;  that 
the  defendant  had  since  constructed  Its  road 
through  the  land  described;  that  in  doing  so 
they  had  damaged  petitioners'  property  in  the 
sum  set  out;  that  they  had  destroyed  the  resi- 
dence site  of  said  place  by  building  an  im- 
mense embanlonent  through,  over,  and  near 
said  residoice,  so  as  to  completely  destroy 
the  value  of  the  residence,  and  the  site  on 
which  the  residence  was  situated;  that  they 
had  constructed  their  roadbed  between  the 
residence  and  the  farm  and  pasture  lands  be- 
longing to  the  property,  so  as  to  render  its 
use  almost  worthless  to  petitioners;  that  the 
construction  of  said  roadbed  in  such  place 
was  ill  advised,  unnecessary,  and  unlawful 
and  unauthorized,  interfering  with  petition- 
ers' right  of  property,  and  an  inexcusable  de- 
struction of  values,  the  same  having  been 
constructed  at  a  point  where  it  caused  the 
greatest  possible  damage  that  it  could  have 
done,  expressly  violative  of  the  law  made  for 
th.e  protection  of  petitioners  in  their  right  of 
property.  Defendant  answered  (pleading, 
flrst,  the  general  issue):  (1)  They  admitted 
that  they  had  purcliased  the  right  of  way 
through  lands  of  i^intiffs,  as  described  in 
the  copy  of  deed  annexed  to  plaintiffs'  peti- 
tion, and  that  the  roadbed  was  constructed 
thereon.  (2)  They  averred  that  their  roadbed 
was  properly  located  and  constructed  through 
said  land,  with  ail  due  regard  to  the  topog- 
raphy of  the  country,  as  Well  as  the  rights 
and  interest  of  the  plaintiffs.  (3)  They  de- 
nied that  plaintiffs  had  suffered  any  special 
damages  whatever  from  the  construction  of 
their  road  through  said  land,  or  any  damage 
of  any  kind,  not  contemplated  and  included 
in  the  right  of  way  granted  and  conveyed  by 
them  to  the  railway  company. 

Taliaferro  Alexander  and  Pnjo  &  Moss,  for 
appellant     Scarl>orough  &  Carver,  for  ap- 

pellees. 


NICHOLLS,  C.  J.  (after  stating  the  facto). 
The  principles  which  controlled  the  case  of 
Kirk  V.  Railway  Co.  (No.  13,042;  recenUy  de- 
cided by  this  court)  25  South.  457,  control  this 
one  also.  Defendant  is  operating  a  railroad 
over  a  right  of  way  granted  by  the  plaintiffs 
in  a  deed  identical  in  terms,  except  as  to 
property,  with  that  granted  to  it  by  the  plain- 
tiffs in  the  former  suit  The  line  was  locat- 
ed, and  the  road  constructed,  without  opposi- 
tion from  the  idaintiffs.  They  now  seek  to 
claim  damages  from  the  defendant,  on  tlie 
ground  that  it  threw  up  in  front  of  their 
residence  a  high  embankment,  so  dose  to  the 
same  as  to  render  it  uncomfortable,  disfigure 
the  property,  and  diminish  its  value;  on  the 
further  ground  that  the  railroad  embankment 
cut  the  pasture  land  off  from  the  main  portion 
of  the  tract  mailing  access  to  the  same  in- 
conveniedt  and  burdensome.  Several  wit- 
nesses testified  that  defendant  had  dug  trench- 
es on  its  right  of  way,  in  order  to  make  the 
embankment  in  wliich  water  was  permitted 
to  stand,  tending  to  the  prejudice  of  th« 
health  of  the  place,  and  tliat  their  stock  was 
liable  to  stray  upon  the  track  and  be  killed 
there.  The  idalntiff  Mrs.  Jane  Kirk  is  the 
mother  of  the  co-plaintiffs  J.  L  Kirk  and 
Amos  A.  Kirk.  The  sons  own  the  property 
adjoining  that  referred  to  in  the  present  liti- 
gation. The  railroad  embankment  fronts  both 
places.  It  is  quite  high  on  this  particular 
property,  but  gradually  lowers,  and  reaches 
the  level  of  the  surrounding  land  before  It 
leaves  the  place.  The  defendant  company 
constructed  a  crossway  over  the  embankment 
on  the  J.  I.  and  Amos  Kirk  tract  so  as  to 
connect  the  two  parts  into  which  that  prop- 
erty was  divided  by  defendant's  right  of  way. 
Plaintiffs  could,  therefore,  reach  their  pasture 
land,  by  going  a  short  distance  either  to  the 
right  or  to  the  left  of  the  residence.  There 
is  nothing  to  show  that  they  demanded  that 
defendant  should  construct  a  crossing  over 
the  embankment  on  their  tract,  if  one  was 
needed  for  their  convenience.  They  were  en- 
titled to  have  exacted  such  a  crossing,  and, 
had  it  been  applied  for,  it  would  have  been 
defendant's  duty,  at  its  cost,  to  Iiave  furnish- 
ed it  They  have  not  lost  that  right  Heath 
V.  Railway  (3o.,  37  La.  Ann.  728.  The  claims 
for  damages,  as  set  up  by  the  plaintiffs,  are 
for  matters  which  must  have  been  known, 
foreseen,  and  anticipated  by  the  parties  at  the 
time  the  deed  between  them  was  executed. 
For  the  same  reasons  which  we  assigned  ht 
Kirk  V.  Railway  Co.,  supra,  they  must  be  dis- 
allowed. It  is  hereby  ordered,  adjudg^ed,  and 
decreed  that  the  verdict  of  the  Jury  be  set 
aside,  and  the  Judgment  thereon  rendered, 
and  herein  appealed  from,  be,  and  the  same 
is  hereby,  annulled,  avoided,  and  reversed, 
and  plaintiffs'  demand  be,  and  the  same  Is, 
dismissed. 

BLANCHARD,  J.,  takes  no  pai^  havlni 
been  of  counsel. 
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:51  Iji.  Add.  752) 

SCHWAN  &  CO.,  Limited,  t.  FORGET  et  aL 

(No.  13,153.) 
(Supreme  Court  of  Louisiana.  April  11,  1899.) 
SuPBim  CousT — Revibw  or  Dbcisionb  or  Comit 
or  Afpb.^i.8. 
The  power  Tested  by  Const,  art.  101,  in 
the  supreme  oonrt,  to  review  the  judgments  of 
the  court  of  appeals,  will  not  be  exercised  be- 
cause a  judgment  dissolviuK  plaintiiTs  injunc- 
tion gave  damages  when  there  was  no  basis 
therefor,  where  plaintiff  made  no  attempt  to 
have  the  error  rectified  by  an  application  for  a 
new  trial  or  an  amendment  of  the  judgment, 
and  the  error  involved  only  $2S. 

Action  by  V.  Schwan  &  Co.,  Limited, 
against  L  J.  Forgey  and  others.  Application 
by  v.  Schwan  &  CX>.,  Limited,  (or  certiorari  or 
writ  of  review  to  the  court  of  appeals.  Third 
circuit    Denied. 

Andrew  Thorpe  and  Thomas  H.  Thorpe,  for 
applicant. 

NICiHOLLS,  a  J.  We  do  not  think  this 
case  calls  for  the  exercise  of  the  powers  vest- 
ed by  article  101  of  the  constitution  in  the 
supreme  court,  to  have  the  Judgment  of  the 
court  of  appeals  reviewed.  It  presents  no 
exceptional  features  calling  for  action  on  our 
part.  The  principal  ground  of  complaint 
aeems  to  be  that  portion  of  the  Judgment 
which  dissolves  plaintiff's  Injunction,  with 
damages.  It  is  claimed  that  there  was  no 
Imsls  for  damages,  as  the  Injunction  was 
never  made  operative  or  enforced.  Plaintift 
made  no  attempt  to  have  this  error  (if  error 
it  was)  rectified  by  an  application  for  a  new 
trial  or  an  amendment  of  Judgment  This 
complaint  involved  only  $25,  and  plaintiff 
should  at  least  have  sought  relief  on  rehear- 
ing. 

(SI  La.  Ann.  SW) 

STATE  ex  rel.  SEATON  v.  NEW  ORLEANS 

&  C.  R.  CO.    (No.  12,930.) 

(Supreme  Court  of  Louisiana.    April  3,  1899.) 

MAKDAJfUS  —  Dblivbbt  OP  Stook  Cbrtificatb  — 

Seccbitt. 

1.  Action  by  mandamus  to  compel  delivery  of 
certificate  of  stocic  to  alleged  owner. 

2,  Resisted  because  former  certificate  by 
predecessor  company,  in  lieu  of  which  the  cer- 
tificate claimed  was  issued,  is  not  produced  and 
surrendered  for  cancellation. 

S.  Willingness  expressed,  however,  to  deliver 
if  security  is  given  to  indemnify  against  ap- 
pearance of  old  certificate. 

4.  Btid  not  a  case  for  the  application  of  that 
part  of  Rev.  Civ.  Code,  art.  2279,  which  author- 
izes the  court,  "in  case  circumstances  render  it 
necessary,"  to  order  security. 

5:  HM,  further,  that  respondent  company 
may  with  safety  deliver  up  the  certificate  with- 
out secnrit7. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  ootirt  parish  of 
Orleans;    Frederick  D.  King,  Judge. 

Application  by  the  state,  on  the  relation  of 
Walter  Seaton,  for  writ  of  mandamus  against 
the  New  Orleans  &  CarrolHon  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.  Afilrmed. 
25SO.-80 


Dart  &  Keman,  for  appellant  Walter  B. 
Sommervllle,  for  appellee. 

BLANCHARD,  J.  The  single  question  pre- 
sented is  whether,  under  the  facts  disclosed 
by  the  record,  the  relator  Is  entitled  to  obtain 
possession  ,of  certificate  No.  134,  for  41  shares 
of  the  capital  stock  of  the  respondent  com- 
pany, which  certificate  was  duly  executed  to 
him,  or  in  his  name,  by  respondent,  on  the 
10th  of  February,  1883,  but  never  delivered 
to  him.  Since  that  date  it  has  remained  in 
the  possession  of  respondent  company,  though 
the  dividends  on  the  stock  have  been  regular- 
ly paid,  all  these  years,  to  the  relator.  The 
reason  averred  by  respondent  for  nondelivery 
of  the  certificate  is  that  relator  Could  not 
produce  and  deliver  for  cancellation  certificate 
No.  1,537,  for  a  like  number  of  shares  of 
stock,  which  had  been  issued  by  the  former 
New  Orleans  &  Carrollton  Railroad  Company. 
Relator  could  not  produce  and  surrender  cer- 
tificate No.  1,587,  aforesaid,  because,  he  says, 
the  same  was  destroyed  by  fire  in  1882.  The 
present  New  Orleans  &  Carrollton  Railroad 
Company  (respondent  herein)  is  the  successor 
of  the  former  corporation  of  that  name.  The 
charter  of  the  latter  (the  old  company)  ex- 
pired In  1883,  and  thereafter  all  its  rights, 
assets,  property,  etc.,  became  vested  in  the 
new  corporation,  organized  In  1882,  which 
continued  the  business  of  the  old.  The  re- 
lator was,  at  the  time  of  this  transfer,  the 
owner  of  certificate  No.  1,687  in  the  old  com- 
pany, and  under  the  convention  between  the 
two  corporations,  by  which  the  new  absorbed 
the  old  and  became  its  successor,  he  was  en- 
titled to  the  same  number  of  shares  in  the 
new  that  he  held  in  the  old  corporation.  Be- 
fore, however,  he  could  demand  the  delivery 
to  him  of  his  stock  In  the  new  company,  he 
was  required  to  surrender  for  cancellation  hl» 
stock  In  the  old  company.  As  he  could  not 
do  this,  the  new  company  retained  possession 
of  his  stock,  though  recognizing  him  as  the 
owner  thereof.  If  at  any  time  he  had  pro- 
duced and  surrendered  the  certificate  issued 
by  the  old  company,  the  new  company  would 
have  delivered  the  certificate  Issued  by  It  tO' 
replace  the  former.  This  condition  of  affairs 
has  continued  from  1882  down  to  this  time. 
In  1888,  relator  advertised  In  the  public  press 
the  loss  of  certificate  No.  1,537,  and  through 
the  same  medium  gave  notice  that  application 
had  been  made  for  a  new  certificate.  It  ap- 
pears from  the  evidence  that  no  one  other 
than  relator  has  ever  appeared  as  claimant 
of  the  certificate  of  stock;  no  one  has  ever 
demanded  payment  of  dividends;  no  one  has- 
ever  given  notice  of  possession  or  ownership 
of  the  certificate  Issued  by  the  former  com- 
pany, nor  that  held  by  the  present  company 
In  the  name  of  relator.  Sixteen  or  seventeen 
years  have  now  elapsed  since  the  organiza- 
tion of  the  present  respondent  corporation, 
since  the  alleged  destruction  by  fire  of  certifi- 
cate No.  1,537  of  the  old  company,  and  since 
the  execnticm.  In  the  name  of  relator,  of  cer- 
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tlficate  No.  134  of  the  present  company. 
Surely,  If  there  existed  outstanding,  valid,  ad- 
verse rights  to  those  claimed  by  relator,  the 
same  would,  ere  this,  have  been  asserted.  To 
the  proceeding  hy  mandamus  to  compel  de- 
livery of  the  certificate,  reqtondent  company 
admits  that  it  stands  on  its  books  in  his 
name,  that  it  was  issued  in  his  name,  and 
that  the  company  has  possession  of  it.  It 
claims,  however,  it  cannot  safely  surrender 
the  certificate  until  return  is  made  of  the  old 
certificate,  that  it  does  not  know  the  old  cer- 
tificate is  lost  or  destroyed,  and  that  In  any 
event  it  la  entitled  to  security  against  the  ap- 
pearance of  the  old  certificate  In  the  bands 
of  Innocent  third  boldersL  The  Judgment 
below  directed  the  delivery  of  the  certificate 
to  relator.  The  trial  Judge  did  not  consider 
that  the  drcumstances  Justified  the  demand 
of  respondent  for  security.  The  latter  ap- 
peals. 

It  is  apparent  that  the  respondent  company 
believes  the  relator  to  be  entitled  to  the  cer- 
tificate, but,  through  abundant  caution,  look- 
ing to  Its  own  safety  in  the  premises,  wants 
either  security  holding  It  harmless  .against  the 
possible  reappearance  of  the  old  certificate,  or 
else  the  Judgment  of  the  court  that  it  may 
with  safety  deliver  it  up  without  security.  It 
is  taking  no  chances.  It  is  evidently  acting 
upon  wise  and  prudent  counsel.  Like  our 
brother  of  the  district  court,  we  do  not  think 
this  a  case  for  the  application  of  that  part 
of  Rev.  Civ.  Code,  art  2279,  which  authorizes 
the  court,  "in  case  circumstances  render  It 
necessary,"  to  order  security  to  be  given  to 
Indemnify  against  the  appearance  of  the  miss- 
ing certificate.  We  consider  Its  destruction 
by  fire  reasonably  established.  But,  if  not 
destroyed,  the  fact  remains  that  it  was  Issu- 
ed in  the  name  of  relator.  He  testifies  he 
never  parted  with  Its  ownership;  that  it  was 
never  Indorsed  by  him  In  blank,  or  otherwise, 
for  pledge  or  transfer;  and  It  is  certain  that 
no  demand  from  any  one  has  been  made  In 
all  the  16  years  for  transfer  on  the  books  to 
another  claiming  rights  adverse  to  those  set 
up  by  him.  If  any  third  person  holds  the 
missing  certificate,  he  has  slept  on  his  rights, 
and  after  this  long  lapse  of  time  would  hardly 
be  listened  to  in  a  conrt  of  Justice  to  assert 
rights  of  ownership  or  pledge  antagonistic  to 
those  claimed  'herein.     Judgment  afiSrmed. 

MONROE,  J.,  takes  no  part,  as  he  was  not 
a  member  of  the  court  when  this  case  was 
heard. 


(61  La.  Ann.  Sll) 

HARPER  et  aL  v.  CITIZENS'  BANK  OP 
LOUISIANA  et  al.    (No.  12,720.)i 

(Supreme  Conrt  of  Louisiana.     Jan.  9,  1899.) 

C0NTKi.0T8 — CONSTBDOTIOK— SaXBS. 

1.  Decision  of  the  case  involves  the  interpre- 
tation of  an  explanatory  agreement,  or  counter 

1  Rehearing  denied  February  20,  1899. 


letter,  as  affecting  or  controlling  a  contempora- 
neous act  of  sale. 

2.  What  is  doubtful  In  an  agreement  is  to  be 
Interpreted  against  him  who  has  contracted  the 
obligation. 

3.  A  sale  with  the  right  of  redemption  is 
none  the  less  a  real  sale.  After  the  iai>8e  of 
the  redemptory  period  without  the  exercise  of 
the  equity  of  redemption,  the  conveyance  is  as 
complete  and  absolute  as  though  the  right  had 
not  been  reserved. 

4.  For  a  right  to  be  destructible  by  a  condi- 
tion, such  condition  must  l>e  expressed  with 
clearness  and  precision. 

NichoUs,  O.  J.,  and  Miller,  T.,  dissenting. 
(Syllabus  by  the  Court.) 

.    Appeal  from  civil  district  court,  partob  of 
Orleans;  Nicholas  H.  Rigbtor,  Judge. 

Action  by  Mrs.  Charles  W.  Harper  and  an- 
other against  the  CUizena'  Bank  of  Louisiana 
and  another.  A  Judgment  was  rendered,  from 
which  the  Citizens'  Bank  appeals.    Modified. 

Branch  K.  Miller,  for  appellant  James  Mc- 
ConneU,  for  appellee  State  Nat.  Bank.  James 
Wilkinson  and  E.  Howard  McCaleb,  for  other 
appellees. 

BLANCBARD,  J.  In  1892  a  small  angar 
plantation  In  the  parish  of  St  Bernard,  known 
as  "Creedmoor,"  was  owned  Jointly  by  plain- 
tiffs and  defendants;  that  is  to  say,  Mrs. 
Charles  W.  Harper  (then  the  widow  of  W.  P. 
Green)  and  Mrs.  Charles  H.  Stewart  plaintiffs, 
owned  an  undivided  half,  in  the  proportion  of 
two-thirds  to  the  former  and  one-third  to  the 
latter;  and  the  Citizens'  Bank  of  Louisiana 
and  the  State  National  Bank  of  New  Orleans, 
defendants,  owned  equally  the  other  undivided 
half.  The  banks  were  the  holders  of  eight 
notes,  each  for  $1,000,  with  8  per  cent  Inter- 
est thereon,  drawn  by  Mrs.  Green  and  Mrs. 
Stewart  and  secured  by  special  mortgage  on 
their  Interest  in  the  plantation.  The  aggregate 
of  this  Indebtedness,  principal  and  Interest,  on 
the  21st  of  June,  1892,  was  $8,325.55,  and  the 
same  was  past  due  and  unpaid.  The  banics 
were  pressing  for  payment  and  the  debtors 
stood  in  danger  of  the  histitution  of  foreclo- 
sure proceedings  against  the  mortgaged  prop- 
erty. The  cultivation  of  a  crop  of  cane  on  the 
plantation  was  then  under  way  for  the  year 
1802,  for  the  Joint  account  it  would  seem,  of 
the  owners  thereof,  and  some  advances  for  con- 
ducting the  planting  operations  had  been  made, 
procnred  through  the  credit  of  the  banks.  It 
was  figured  that  besides  the  indebtedness  on 
the  notes  as  aforesaid,  Mr&  Green  and  Mrs. 
Stewart  owed  the  banks  at  the  date  mention- 
ed (June  21,  1892),  on  account  of  advances  to 
the  plantation,  the  further  sum  of  170126, 
making  at  that  date  a  total  of  $9,029.81  due 
the  banks.  To  settle  this  Indebtedness,  the 
plaintiffs  agreed  to  sell  and  convey  to  the 
banks  their  interest  in  the  plantation,  and,  Ac- 
cordingly, an  act  of  sale  was  executed  carrying 
the  agreement  into  effect  This  sale,  by  its 
terms,  purports  an  absolute  conveyance  of  the 
property  to  defendants  for  the  price  and  sum 
of  $9,020.81.  It  was  duly  registered  in  the 
conveyance  records  of    the  -  parish,  and    the 
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banks  entered  npon  fun  ownership  and  posses- 
sion. On  tlie  same  day,  Jnne  2lBt,  this  act  ot 
sale  was  execnted,  the  parties  entered  Into  an- 
other agreement  or  contract,  styled  In  plain- 
tiffs' petition  and  In  the  briefs  a  "Counter  Let- 
ter." No  reference  whatever  to  the  same  was 
made  In  the  act  of  conveyance.  This  contem- 
poraneous writing  recites  the  sale  made  by 
plaintiffs  of  their  Interest  In  the  plantation  to 
defendants,  declaring,  In  that  connection,  that 
"the  said  banks  now  own  the  whole  of  said 
plantation."  Then  it  stlpnlates  that  the  banks, 
having  assomed  and  taken  charge  of  the  place, 
are  to  cultivate  the  same  so  as  to  make  a  crop 
of  sngar  and  molasses  thereon  during  the  then 
year  1892,  advancing  the  necessary  funds  for 
the  pntpose,  with  the  proviso  added  that  Mrs. 
Green  was  to  approve  all  orders  or  drafts  for 
necessary  expenditures.  This  la  followed  by  a 
clause  setting  forth  that  the  right  and  privi- 
lege of  redeeming  and  buying  back  the  prop- 
erty was  given  to  the  vendors,  which  right 
was  to  continue  In  force  up  to  the  1st  of  E^b- 
ruary,  1893,  and  the  price  at  which  they  were 
to  bay  back  was  stipulated  to  be  the  same  they 
had  sold  the  property  for,  with  8  per  cent.  In- 
terest thereon  from  that  date,  and  the  payment 
to  the  banks  of  any  balance  that  may  be  due 
them  on  account  of  advances  made  to  cultivate 
the  crop  left  after  the  sale  of  the  crop.  And 
then  is  added,  with  only  a  semicolon  separat- 
hig  the  same  from  the  preceding  part  of  the 
clause,  these  important  words:  "And  the  said 
Mrs.  Green  and  Mrs.  Stewart  will  have  one- 
half  of  the  profits  of  said  plantation  credited 
to  them  In  case  the  place  makes  any  profits 
this  year."  Following  this  Is  a  paragraph  re- 
citing that,  in  case  plaintiffs  did  not  redeem 
the  property  as  stipulated  for  within  the  time 
fixed,  the  plantation  was  to  sold  at  public  auc- 
tion on  or  about  the  15th  of  February,  1893, 
after  IS  days'  advertisement,  on  the  terms  of 
one-third  cash,  the  remainder  in  one,  two,  and 
three  years,  with  retention  of  mortgage  and 
vendor's  privilege,  etc.  The  next  and  last 
danse  declares  that.  Inasmuch  as  the  only  ob- 
ject of  the  banks  in  acquiring  the  property  was 
to  secure  the  debt  due  them,  It  Is  agreed  that, 
in  case  the  property  sold  for  such  a  price  that 
the  tmdivlded  half  which  plaintiffs  had  con- 
veyed twonght  a  snm  In  excess  of  what  the 
banks  had  paid  them  for  It,  with  8  per  cent 
interest  firom  the  date  of  conveyance,  such  ex- 
cess or  surplus,  plus  one-half  of  the  profits,  if 
any,  made  on  the  place  during  the  year,  or 
minus  one-half  of  the  losses,  if  there  be  losses, 
was  to  be  paid  over  to  them.  The  plantation 
was  cultivated  by  the  banks,  and  the  crop  of 
sngar  and  molasses  taken  off  at  the  end  of  the 
year.  This  sugar  and  molasses  was  sold,  and 
the  bounty  due  thereon  under  the  act  of  con- 
gress collected.  A  statement  of  account  was 
then  made  up.  This  is  styled,  "Creedmoor 
Plantation  Crop  Account  of  1892,  in  a/c  with 
the  Citizens'  Bank  of  Louisiana  and  the  State 
National  Bank  of  New  Orleans."  It  showed 
the  debits  of  the  plantation,  Its  expenditures 
during  the  year,  and  exhibited  its  credits,  and 


the  sums  realized  by  sale  of  crops  and  from 
bounty  collections.  The  result  of  the  year's 
business  was  a  profit  of  $2,256.05,  as  shown 
by  this  account.  The  limit  of  time  fixed  In  the 
counter  letter  for  the  redemption  of  the  sale 
by  plaintiffs  expired  without  the  exercise  of 
the  right  Whereupon  the  plantation  (the 
whole  of  It)  was  duly  advertised  for  sale,  as 
agreed  on  in  the  counter  letter,  and  offered  at 
public  auction.  At  this  offering  it  brought  ^• 
000,  and  was  knocked  down  to  the  defendant 
banks.  Some  time  later  this  action  was 
brought  by  Mrs.  Green  and  Mrs.  Stewart  to 
enforce  a  demand  for  $4,430.24  alleged  to  be 
due  them,  under  the  terms  of  the  counter  let- 
ter, as  their  share  of  profits  averred  to  have 
been  made  on  the  Creedmoor  plantation  in 
1892. 

The  contention  Is  that  the  account  kept  by 
defendants  against  the  plantation  for  the  crop 
year  1892  shotild  commence  only  at  the  date 
of  the  sale  of  plabitiffs'  half  Interest  in  the 
property  to  defendants,  for  the  reason  that 
by  said  sale  and  conveyance  all  Indebtedness 
then  due  by  plaintiffs  to  defendants,  whether 
by  note  or  on  account  of  previous  advances 
made  to  the  place,  was  settled.  So,  it  is 
averred,  there  should  be  deducted  from  the 
account  all  Items  of  expenditure,  charged 
thereon  prior  to  June  21,  1892,  the  date  of  the 
sale,  and  certain  other  items,  and,  this  done, 
the  account  would  show  a  profit  to  the  plan- 
tation of  $8,860.48,  one-half  of  which  Is  rep- 
resented to  be  due  plaintiffs,  for  which  Judg- 
ment is  demanded.  The  banks  do  not  agree 
in  their  defense.  The  Citizens'  Bank  avers 
that  no  profits  were  made,  as  a  matter  of 
fact,  on  the  Creedmoor  plantation  in  1892,  and 
that,  if  there  were  any  made,  plaintiffs  are 
entitled  to  no  share  therein  because  of  the 
fact  that  they  did  not  redeem  and  buy  back 
the  plantation  within  the  redemptory  period; 
the  exercise  of  such  right  of  redemption  being 
the  condition  upon  the  happening  or  consum- 
mation of  which  only  could  they  claim  par- 
ticipation in  the  profits.  The  State  National 
Bank  takes  the  position  that,  as  shown  by  the 
explanatory  agreement  or  counter  letter,  the 
only  object  the  banks  had  in  acquiring  plain- 
tiffs' half  Interest  in  the  plantation  was  to 
secure  the  debt  due  the  banks;  that  plain- 
tiffs failed  to  exercise  the  equity  of  redemp- 
tion as  stipulated  for;  that  thereupon  the 
property  was  offered  at  public  auction,  as  di- 
rected in  the  counter  letter,  and  adjudicated 
to  the  banks  for  $8,000;  and  that  the  net 
proceeds  of  the  crop  of  1892,  shown  on  the  ac- 
count kept  by  the  banks  with  the  plantation 
to  have  been  $2,256.05,  In  which  plaintiffs 
claim  to  have  had  a  contingent  interest,  were 
entirely  absorbed  and  extinguished  by  the  in- 
debtedness due  the  banks. 

It  will  be  thus  seen  that  the  position  of  the 
first-named  bank  Is:  (a)  No  profits  to  be  di- 
vided; (b)  If  profits,  plaintiffs  lost  the  right 
of  sharing  therein  by  the  failure  to  redeem 
the  sale.  That  of  the  other  defendant  bank 
is,  virtually,  that  there  were.  It  Is  true,  profits. 
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but  plaintiffs  are  entitled  to  no  share  therein, 
because,  baring  failed  to  redeem,  the  prop- 
erty was  sold  at  auction  for  only  $8,000,  one- 
half  of  which,  or  $4,000,  credited  to  plain- 
tiffs on  their  general  Indebtedness  to  the 
bank,  with  the  further  credit  of  their  share 
of  the  profits,  would  still  leave  a  balance 
against  plaintiffs.  Instead  of  In  their  favor. 
In  other  words,  treating  the  first  sale— that 
of  June  21,  1892— as  merely  a  security  for  the 
debt,  and  as  no  longer  having  any  effect  upon 
and  after  the  adjudication  of  the  plantation 
at  public  auction,  and  treating  the  latter  sale 
as  the  only  one  transferring  the  title  and  Its 
price,  the  only  one  to  be  considered,  and  cal- 
culating all  the  Indebtedness,  with  Interest, 
accruing  to  the  banks,  and  crediting  plaintiffs 
with  their  portion  of  the  auction  price  realiz- 
ed and  one-half  the  profits  of  the  plantation 
for  1892,  nothing  is  left  for  them  to  base 
the  present  action  upon.  One  bank  denies 
profits;  the  other  admits  profits.  One  Inter- 
prets the  agreement  or  counter  letter  to  mean 
that.  If  profits  were  made,  plaintiffs  could  not 
avaU  of  them,  unless  they  redeemed  the  sale; 
the  other  does  not  hold  to  this  Interpretation, 
relying  upon  another  defense.  One  affirms 
the  conclusiveness  and  finality  of  the  sale  of 
June  21,  189^;  the  other,  that  It  was  only  a 
kind  of  security  for  the  debt. 

Plaintiffs'  position  is  one  of  affirmance  of 
the  sale  of  June  21,  1892,  and  In  this  respect 
they  are  virtually  supported  by  the  Citizens* 
Bank,  and  actively  opposed  by  the  State  Na- 
tional Bank.  Their  further  position  Is  there 
were  profits  made  on  the  plantation  In  1892, 
and  In  this  they  are  supported  by  the  State 
National  Bank,  and  opposed  by  the  Citizens' 
Bank.  Their  further  position  Is  they  are  en- 
titled to  one-half  of  these  profits,  whatever 
they  are,  and  In  this  they  are  opposed  by  both 
banks,- one  because  they  did  not  redeem  the 
sale  as  stipulated  for;  the  other  because  they 
must  be  held  to  the  auction  price  of  the  plan- 
tation In  figuring  the  credit  they  are  entitled 
to  on  account  of  Its  sale,  and  because  the  ac- 
count, cast  up  on  this  basis,  with  their  part 
of  the  crop  profits  added,  would  leave  a  bal- 
ance against  them.  Their  further  and  last 
position  Is  that  the  profits  of  the  crop  of  1892 
amounted  to  the  sum  they  claim  in  their  pe- 
tition, and  In  this  they  are  opposed  by  both 
banks,  who  assert  that.  If  plaintiffs  are  en- 
titled to  anything  at  all  In  the  way  of  a  judg- 
ment for  profits.  It  cannot  exceed  the  one- 
half  of  $2,256.05  shown  on  the  account  as  a 
credit  to  the  plantation  as  the  result  of  Its 
cultivation  In  1892. 

From  this  analysis  of  the  positions  occu- 
pied in  this  litigation  by  the  parties  thereto  are 
deduced,  as  aids  to  a  proper  interpretation 
by  us  of  the  explanatory  agreement  or  counter 
letter,  the  following  conclusions:  (1)  That 
the  weight  of  opinion  among  the  parties,  con- 
struing their  own  argument.  Is  that  the  sale 
of  June  21, 1892,  of  a  half  Interest  In  the  plan- 
tation by  plaintiffs  to  defendants,  was  a  real 
conveyance,  and  not  merely  a  security  for 


debt  <2)  That  the  weight  of  (pinion  among 
them  Is  that,  if  the  plantation  made  a  profit 
in  1802,  plaintiffs  were  to  share  therein  to 
the  ext^t  of  one-half,  and  this  right  to  share 
In  the  profits  was  not  dependent  on  the  re- 
demption of  the  sale. 

And  we  think  this  view  of  the  meaning  and 
intent  of  the  counter  letter  Is  supported  by 
the  terms  of  that  Instrument.  Undoubtedly, 
plaintiffs  were,  on  the  day  the  counter  letter 
was  executed,  making  a  present  sale  of  their 
half  interest  In  the  plantation  to  the  banks 
for  the  price  there  stated,  and  the  banks  were 
acquiring  the  same,  so  that  thereafter  the 
banks.  In  the  language  of  the  counter  letter, 
"now  own  the  whole  of  said  plantation."  A 
sale  with  the  right  of  redemption  la  none  the 
less  a  real  sale.  After  the  lapse  of  the  re- 
demptory  period  without  the  exercise  of  the 
equity  of  redemption,  the  conveyance  Is  as 
complete  and  absolute  as  though  the  right 
of  redemption  had  not  been  reserved.  Nor 
does  the  subsequent  clause  in  the  counter  let- 
ter, that,  if  the  property  was  not  redeemed 
by  the  vendors,  it  was  to  be  sold  at  auction, 
weaken  this  position.  That  clause  is  con- 
strued as  granting  merely  a  concession  to  the 
vendors  by  the  vendees,— a  giving  to  them  of 
a  later  chance  to  see  If  their  half  interest 
might  not  be  made  to  realize  more  than  the 
sum  defendants  had  paid  for  it,  and.  If  so, 
allowing  them  the  excess  over  what  they  had 
received  at  the  previous  sale.  That  this  was 
the  intention  of  the  parties  Is  shown  by  the 
fact  that  It  Is  nowhere  stipulated  that  in  the 
event  the  place,  when  sold  at  auction,  brought 
less  (for  the  half  Interest  belonging  to  plain- 
tiffs) than  what  the  banks  had  paid  them  for 
It  previously,  they  (plaintiffs)  were  to  make 
good  to  the  banks  their  part  of  the  deficit. 
They  were  to  have  the  excess.  If  any  (that 
was  stipulated  in  the  agreement),  but  not  to 
be  held  for  the  deficit,  if  any  (that  was  not 
stipulated  in  the  agreement).  "Expresslo  nn- 
lus   est  exclusio  alterius." 

Undoubtedly  the  purpose  of  the  banks  In 
acquiring  the  property  was  to  realize  the  debt 
they  held  against  it,  and  they  were  willing  to 
hand  it  over  at  the  auction  sale  to  any  one 
who  would  pay  sufficient  for  It  to  return  them 
the  entire  amount  of  money  it  represented 
to  them,  with  Interest,  and  hand  over  to  the 
plaintiffs  their  share  of  the  surplus.  If  any. 
It  is  in  this  sense  that  the  words  In  the 
counter  letter,  "Inasmuch  as  the  only  object 
of  the  said  banks  in  acquiring  said  property 
was  to  secure  the  debt  due  to  said  banks," 
are  held  to  have  been  used.  The  banks 
were  willing  to  buy,  and  did  buy,  the  half 
interest  of  plaintiffs  in  the  property,  at  the 
price  ($9,029.81)  representing  the  sum  agreed 
upon  as  that  which  plaintiffs  then  owed  them. 
Besides  this,  they  undertook  "to  run"  the 
plantation,  and  divide  the  profits.  If  any,  with 
plaintiffs.  This  was  reasonable,  when  it  Is 
considered  the  crop  was  already  pitched,  and 
under  way  for  the  year;  the  time  being  to- 
wards the  end  of  June.    Plaintiffs  were,  un- 
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der  fureas  of  debt,  selUng  !n  the  middle  of 
the  year,  with  reservation  of  certain  rights, 
one  of  which  was  participation  in  the  orofits 
Qf  the  crop  already  under  cultlTatlon.  and 
another  was  the  equity  of  redemption  of  fhe 
sale.  This  division  of  profits  was  an  obliga- 
tion the  iMinlcs,  who  took  charge  of  the  plan- 
tation imder  their  purchase,  assumed  towards 
plaintiffs.  If  there  be  doubt  whether  plain- 
tiffs' right. to  participate  in  the  profits  exists 
as  an  Independent  proposition,  or  was  de- 
pendent on  the  condition  of  the  redemption 
of  the  sale,  such  doubt  must  be  construed 
against  the  obligor.  "In  a  doubtful  case," 
says  Rev.  dv.  Oode  1957,  "the  agreement  is 
interpreted  agaiitst  iilm  who  has  contracted 
the  obUgation."  Mithoff  v.  Byrne,  20  La. 
Ann.  363;  Hoover  v.  Miller,  6  La.  Ann.  204. 
While  the  banks  were  to  cultivate  the  planta- 
tion, making  the  necessary  advances  there- 
for. It  was  stipulated  that  Mrs.  Green  was  to 
supervise  the  expenditures;  she  was  to  ap- 
prove all  orders  or  drafts.  This  is  strongly 
corroborative.  Why  was  she  to  have  any- 
thing to  do  with  the  expenditures  relating  to 
the  crop  If  she  did  not  have  an  ultimate  in- 
terest in  the  same?  A  profit  could  only  be 
made  by  keeping  down  the  expenses,  and  she 
seems  to  have  been  Invested  with  a  veto  {tow- 
er over  the  expenses.  It  is  true  this  might 
be  said  to  apply  as  well  to  the  case  of  partici- 
pation in  the  profits  only  in  event  the  sale 
was  redeemed.  But,  at  most,  It  leaves  the 
true  meaning  and  Intent  doubtful,  and  the 
law  just  quoted  applies.  For  a  right  to  be 
destructible  by  a  condition,  such  condition 
must  b6  expressed  with  clearness  and  pre- 
cision. 

Holding,  therefore,  that  plaintiffs  are  enti- 
tled to  an  accounting  for  the  profits  and  to  one- 
half  of  same,  if  any,  the  next  Inquiry  is,  were 
there  profits,  and,  if  so,  how  much?  The  low- 
er court  held  there  were  profits,  and  fixed  the 
amount  thereof  at  $7,316.52,  awarding  plain- 
tiffs a  judgment  for  one-half  thereof,  or  $3,- 
658.26.  The  plantation,  the  evidence  satisfies 
us,  made  a  profit  in  1802,  but  we  have  reach- 
ed a  far  different  conclusion  as  to  the  amount 
thereof,  and  as  to  what  plaintiffs  are  entitled 
to  a  judgment  for  on  that  account,  than  did 
our  brother  of  the  court  a  qua.  The  account  of 
the  plantation  with  the  banks  shows  total  ex- 
penditures for  the  year  of  $15,557.79,  It  shows 
total  receipts  from  sale  of  sugar  and  molasses 
and  from  bovmty  collections  of  $17,813.84. 
This  leaves  a  balance  of  $2,256.06  in  favor  of 
receipts  over  expenditures.  This  is  profit.  The 
correctness  of  this  account  was  admitted  on 
the  trial.  This  meant  that  all  the  items  of  debit 
and  credit  thereon  were  correct.  This  admis- 
sion was  made  with  the  reservation  on  part  of 
plaintiffs  that  they  would  contend  the  first 
item  on  the  debit  side  of  the  account  was  cov- 
ered and  extinguished  by  the  sale  made  of 
their  half  interest  In  the  plantation  in  June, 
1892,  while  defendants  would  contend  it  was 
not  This  first  item  appears  on  the  account 
under  date  of  June  18,  1892,  and  reads  as  fol- 


lows: "To  advances  made  through  Pierre 
Lanaux,  as  per  account  rendered  from  January 
23,  1892,  to  June  18,  '92,  $5,061.47."  This  was 
an  indebtedness  due  by  the  plantation  at  the 
date  of  the  sale  by  plaintiffs  of  their  half  In- 
terest to  defendants.  The  effect  of  plaintiffs' 
admission  of  the  correctness  of  the  account  Is 
to  fix  this  item  as  a  debt  incurred  on  behalf 
of  the  crop  of  1892.  It  was  undoubtedly  an 
expense  Incurred  in  behalf  of  the  crop  of  1892. 
Being  such,  it  must  figure  against  the  profits. 
If  this  item  is  excluded  as  paid  by  the  trans- 
action resulting  in  the  sale  of  plaintiffs'  half 
interest  in  the  plantation,  which  is  the  con- 
tention of  plaintiffs,  then  it  would  show  a 
very  much  larger  sum  to  be  credited  to  them  as 
"profits."  But,  when  we  turn  to  that  clause  of 
the  counter  letter  on  which  alone  is  predicated 
their  right  to  demand  an  accounting  for  the 
profits,  we  find  it  reads;  "And  the  said  Mrs. 
Oreen  and  Mrs.  Stewart  will  have  one-half 
of  the  profits  of  said  plantation  credited  to 
them  in  case  the  place  makes  any  profits  this 
year."  It  will  be  seen  it  was  not  considered  by 
the  parties  that  they  started  with  a  clean 
score  on  the  21st  of  June  of  that  year,  and  the 
profits  were  to  be  reckoned  only  on  .the  basis 
of  expenditures  on  the  place  to  be  thereafter 
made.  If  they  had,  they  would  have  said  so. 
What  they  wrote  Into  their  agreement  was 
that.  If  the  plantation,  counting  all  expendi- 
tures for  that  year,  made  a  profit,  there  was 
to  be  a  division  of  the  same. 

Now,  counting  all  the  expenditures  for  the 
year,  the  plantation  made  a  profit  of  only  $2,- 
256.05.  The  admission  aforesaid  covers  the 
disputed  item  as  an  expenditure  of  the  planta- 
tion for  the  year,  and  the  memorandum  of  in- 
debtedness of  plaintiffs  to  defendants,  made 
out  when  they  conveyed  their  half  Interest 
in  the  plantation  to  the  banks,  does  not  in- 
clude this  Item.  The  most  that  can  be  claimed 
for  it  is  that  It  includes  part  of  it  That  memo- 
randum refers  to  "$1,406.63  crop  advances  due 
Pierre  Lanaux,  merchant,  on  21st  June,  1892," 
and  debits  plaintiffs  with  one-half  thereof,  or 
$704.26;  the  same  being  one  of  the  items  go- 
ing to  make  up  the  sum  of  $9,029.81,  which 
figured  as  the  price  of  the  sale.  This  "$1,- 
408.53  crop  advances"  due  Lanaux  may  have 
been  a  separate  account  altogether  from  the 
one  which  afterwards  figured  in  the  plantation 
account  as  the  first  item  for  $5,061.47.  It  is 
not  at  least,  certain  that  it  entered  into  It. 
But  we  will,  still  Interprethtg  the  agreement 
"against  him  who  has  contracted  the  obliga- 
tion," give  plaintiffs  the  benefit  of  the  doubt, 
and  hold  that  $1,408.53  of  the  item  of  $5,061.- 
47  was  covered  by  the  transaction  resulting  in 
the  sale  aforesaid,  and  plaintiffs'  part  thereof 
extinguished  by  being  included  in  the  price  of 
the  sale.  Deducting  this  $1,408.53  from  the 
expenditures  to  be  figured  against  the  receipts 
or  credits  of  the  plantation,  we  have  this  re- 
suit:  Expenditures,  $14,149.26;  receipts,  $17,- 
813.84;  difference,  representing  profits  to  be 
divided,  $3,664.58;  plaintiffs'  one-half  thereof,  ' 
$1,832.29,— for  which  sum  they  are  entlUed  to 
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judgment,  with  S  per  cent  Intra«8t  from  JToIy 
27,  1893,  the  date  of  the  last  coUectlon  of 
bounty  and  of  the  rendition  of  the  account.  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  l>e  amended 
by  reducing  same  to  the  sum  of  $1,832.29,  with 
5  per  cent,  per  annum  Interest  thereon  from 
July  27,  1898,  until  paid,  and,  as  thus  amend- 
ed, the  same  be,  and  la  hereby,  affirmed;  costs 
of  the  lower  court  to  be  borne  by  defendants, 
and  those  of  this  court  by  plaintiffs  and  ap- 
pellees. 

NIGHOLLS,  0.  J.,  dissents,  and  hands  down 
dissenting  opinion.  MILIiEB,  J„  dissents  on 
independent  grounds. 


(SI  La.  Ann.  014) 

HAWLBT-DOWN  DRAFT  FURNACE  00. 
T.   SOUTHERN   CHEMICAL  &   FERTI- 
LIZING CO.,  Limited.    (No.  12,915.)  i 

(Supreme  Court  of  Louisiana.    Feb.  6,  1889.) 

SaLXS — WjOaUSTY — ACOBPTAHOa. 

1.  As  parties  choose  to  bind  themselves  in 
their  business  atrreements,  so  must  they  be  held 
bound. 

2.  Where,  In  a  contract  of  sale  of  certain  boil- 
er  furnaces,  a  guaranty  as  to  results  is  stipu- 
lated, and  a  particular  test  is  provided  for  to 
demonstrate  these  results,  and  the  test  fails 
in  the  particular  guarantied,  the  vendee  may, 
in  the  absence  of  proof  showing  the  test  was 
conducted  under  conditions,  accidental  or  other- 
wise, rendering  it  unfair,  decline  acceptance. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  a  W.  Ellis,  Judge. 

Action  by  the  Hawley-Down  Draft  Fur- 
nace Company  against  the  Southern  Chemical 
&  Fertilizing  (Company,  Limited.  Frmn  a 
Judgment  for  plalntlfC,  defendant  appealai 
Reversed. 

Branch  K.  Miller,  for  appellant  Fenner, 
Henderson  &  Fenner,  for  appellee. 

BLANOHARD,  J.  Plaintiff  company  sub- 
mitted In  writing  a  proposition  to  defendant 
company  to  furnish  the  latter  three  Hawley- 
Down  draft  furnaces,  and  lower  portion  of 
fronts  for  ash  doors,  for  the  sum  of  $2,160. 
These  furnaces  were  for  horizontal  tubular 
boilers  hi  use  at  defendant  company's  works 
In  the  city  of  New  Orleans.  Certain  guar- 
anties as  to  the  work  of  the  furnaces  were 
embodied  in  the  proposition,  as  follows:  (1) 
To  consume  95  per  cent,  of  the  smoke,  burn- 
ing any  grade  of  bituminous  coal;  (2)  will 
increase  the  efficiency  of  the  boilers  over  85 
per  cent  over  their  rated  capacity;  (3)  burn- 
ing any  bituminous  coal,  will  save  over  15 
per  cent  in  cost  of  fuel  over  ordinary  method 
of  making  steam,  to  be  compared  with  small- 
er size  boilers  at  the  Louisiana  Electric  Light 
Company;  (4)  burning  a  certain  kind  of  coal 
(naming  It),  will  evaporate  over  9  pounds  of 

i  Rehearing  denied  April  17,  1899. 


water  per  pound  of  coal  making  steam;  (5) 
burning  any  blttmilnous  coal,  will  evaporate 
water  into  steam  as  dry  as  ordinary  furnaces. 
It  was  stipulated  that  final  test  was  to  be 
made  on  completion  ot  the  work  of  setting 
the  boilers,  making  necessary  attachments, 
connections,  etc.,  and  that  if  the  furnaces 
failed  to  do  as  guarantied,  plaintiff  company 
was  to  remove  them,  and  replace  former  set- 
ting, at  Its  expense;  also  that  the  fur- 
naces were  to  remain  its  property  until  accept- 
ed and  paid  for  by  the  pnrcbaser.  Defendant 
company  accepted  the  proposition  In  writing. 
The  furnaces  were  delivered,  fitted  to  the  boil- 
ers, all  attachments  added,  all  connections 
adjusted,  and  everything  made  ready  for  the 
test  The  test  came  first  on  the  boilers  fitted 
with  the  Hawley-Dowri  furnaces,  and  three 
days  later  on  those  with  the  ordinary  fur- 
naces. By  agreement  the  horizontal  tubular 
bQlleis,  with  ordinary  furnaces,  at  defend- 
ant's works,  were  substituted  for  similar  boil- 
ers at  the  Louisiana  Electric  Light  Company's 
works;  that  is  to  say,  the  comparison  of  the 
results  achieved  by  the  boilers  with  the  Haw- 
ley-Down furnaces  at  defendant  company's 
works  was  made  with  results  obtained  under 
Similar  conditions  on  boilers  with  ordinary 
furnaces  in  use  at  defendant's  works.  The 
test  in  each  case  was  seven  hours,— from  9  a. 
m.  to  4  p.  m.  The  result  showed  that  9.82 
pounds  of  water  per  pound  of  coal  had  been 
evaporated  during  the  seven  hours  by  the 
boilers  with  the  Etawley-Down  furnaces,  and 
10.16  pounds  of  water  per  pound  of  coal  by 
the  boilers  with  the  ordinary  furnaces.  This 
was  a  superior  showing  for  the  ordinary  fur- 
nace over  the  Hawley-Down  lumace,  and  de- 
fendant company  thereupon  refused  to  re- 
ceive and  pay  for  the  furnaces  supplied  by 
the  plaintiff  company,  basing  its  action  on 
the  failure  of  the  guaranty  of  the  contract. 
This  suit  was  the  outcome. 

It  is  brought  to  recover  the  purchase  price 
of  the  three  furnaces,  the  substantial  aver- 
ments of  the  petition  being  the  sale  and  de- 
livery of  the  furnaces,  the  compliance  Dy 
plaintiff  company  with  Its  obligations  unaer 
the  contract  of  sale,  and  the  fulfillment  of 
the  guaranties  of  the  contract  Mention  Is 
made  of  the  test  of  the  furnaces  sold  with 
the  ordinary  furnace,  and  it  is  represented 
that  this  test  demonstrated,  to  the  satisfac- 
tion of  experts,  the  Superiority  of  plaintiffs 
furnaces  over  the  other  furnaces.  And  the 
further  allegation  is  made  that,  defendant 
having  expressed  dissatisfaction  with  tte  re- 
sults of  the  test,  complainant  had  stood  ready 
to  make  another  test  which  defendant  com- 
pany refused  to  assent  to,  except  upon  such 
onerous  and  unreasonable  conditions  with  re- 
gard to  the  expense  thereof,  and  Its  imposi- 
tion upon  plaintiff  company,  that  the  latter 
was  forced  to  decline  It  The  defense  Is  non- 
liability of  defendant  company  because  of  the 
utter  failure  of  the  guaranties  of  the  contract 
upon  the  practical  application  of  the  test  as 
agreed  upon;  and  It  is  averred  that,  upon 
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the  failure  of  plaintiff's  furnaces  to  render 
the  service  contracted  to  be  performed,  it 
(l^ntlfr)  requested  the  privilege  of  another 
test,  to  which  defendant  company  consented, 
provided  the  same  be  made  immediately,  or 
within  two  days  thereafter,  to  which  plaintUf 
agreed,  and  a  day  was  fixed  for  the  second 
test,  on  which  day  defendant  was  in  readi- 
ness and  prepared  for  the  test,  but  plaintiff 
company  declined  to  proceed,  stating  it  pre- 
ferred the  test  should  be  postponed,  not,  how- 
ever, naming  another  day  for  it.  It  is  fur- 
ther represented  that  nothing  more  la  rela- 
tion to  the  matter  was  heard  from  plaintiff 
for  some  two  weeks,  when  a  demand  for  i)ay- 
ment  of  the  price  of  the  furnaces  was  made, 
and  that,  subsequently,  to  wit,  some  20  days 
after  the  first  test  was  concluded,  plaintiff 
company  again  requested  a  second  test,  to 
which  defendant  company  again  assented, 
provided  the  expense  necessary  and  incident 
to  the  same  be  borne  by  plaintiff.  The  an- 
swer then  goes  on  to  describe  the  situation 
existing  at  that  time  at  defendant  company's 
works,  different  from  what  it  was  when  the 
first  test  was  made,  what  would  have  to  be 
done,  what  changes  effected  in  order  to  pre- 
pare for  the  second  test,  and  avers  that  the 
same  would  have  entailed  a  total  expense  of 
|2,000,  which,  under  the  circumstances,  It 
was  contended,  plaintiff  company  should 
bear.  The  right  of  defendant  to  refuse  the 
second  test  was  averred,  but  its  willingness 
to  agree  to  same  if  the  expense  thereof  were 
assumed  by  plaintiff  was  signified.  There 
was  Judgment  favorable  to  plaintiff  in  the 
court  below,  and  defendant  company  appeals. 
The  case  presents  mainly  questions  of  fact. 
We  find  that  this  sale  has  never  been  complet- 
ed; that  defendant  has  never  accepted  the  fur- 
naces; and  that,  under  the  contract,  they  re- 
main the  property  of  plaintiff  company  until 
accepted  and  paid  for.  On  the  question,  as  to 
whether  defendant  company  was  justified  In 
refusing  to  accept  them,  we  find  that,  in  the 
seven-hours  test  provided  for  in  the  contract, 
the  guaranty  of  plaintiff  company  as  to  the 
xuperlor  evaporating  qualities  of  its  furnaces  ■ 
failed;  that  Is  to  say,  the  third  guaranty  men- 
tioned in  the  contract,  viz.  "burning  any  bitu- 
minons  coal  will  save  over  15  per  cent  in  cost 
of  fnel  over  ordinary  method  of  making  steam," 
was  not  fulfilled.  As  to  the  other  guaranties 
of  the  contract,  plaintiff  affirms  their  fulfill- 
ment, while  defendant  denies  it.  Plaintiff  does 
not  claim  that  the  third  guaranty,  quoted 
above,  was  fulfilled,  taking  the  seven  hours  the 
test  lasted  as  the  gauge,  but  does  claim  that 
It  was  fulfilled  taking  the  first  three  hours  of 
the  test  as  the  gauge,  at  the  end  of  which  time, 
it  is  contended,  the  results  as  to  evaporation  on 
the  boilers  equipped  with  ordinary  furnaces 
showed  only  7-92  pounds  of  water  per  pound 
of  coal,  whereas  for  the  last  four  hours  it 
'Showed  12.2.  It  Is  Insisted,  on  behalf  of  (dain- 
tlff  company,  that  this  showing  as  to  the  last 
four  hours  is  abnormal,  and  demonstrated  that 
**omethIsg  »&i  wrong  In  the  test    Just  whilt« 


was  wnmg  is  not  asserted,  nor  does  the  evi- 
dence show  it  Tliere  is  an  intimation  that 
some  of  the  water  must  liave  escaped  in  some 
other  way  than  by  evaporation  into  steam,  bnt 
no  proof  of  this  appeara  On  the  contrary, 
the  evidence  seems  to  negative  the  same.  The 
test  provided  for  by  the  contract  was  for  sev- 
en hours.  This  being  so,  plalntlfTs  contention 
as  to  the  showing  for  the  first  three  hours  can- 
not be  accepted.  Nor  does  defendant  admit  its 
figures  as  to  7.92  evaporation  for  the  first  three 
hours,  and  12.2  for  the  last  four  hours.  It  in- 
sists that  no  figures  were  to  be  taken,  and  no 
results  calculated,  except  those  appearing  at 
the  end  of  tbe  seven  hours,  and  that  these 
showed  10.16  evaporation.  Plaintiff  introduced 
expert  testimony  to  show  the  results  thus  ob- 
tained were  abnormal,  and,  because  abnormal, 
the  test  an  unfair  one.  The  trial  Judge  took 
this  view  of  the  case,  and  hence  his  decree  fa- 
vorable to  plaintiff  company.  But  Judging 
the  case  by  the  testimony  in  the  record,  we  can 
reach  no  other  conclusion  than  that  plaintiff 
company  has  not  sustained  its  contention  In 
this  regard.  Jnst  as  much  expert  testimony, 
and  apparentiy  as  strong  and  weighty,  is 
found  In  support  of  the  contention  of  defend- 
ant company  that  the  results  achieved  at  the 
test  on  the  boilers  with  the  ordhiary  furnaces 
were  not  abnormal  as  is  found  in  support  of 
the  other  contention,  that  they  were  abnormal. 
Under  the  circumstances,  however,  while  no 
second  test  was  provided  for  by  the  contract 
between  the  parties,  plaintiff's  request  for  an- 
other test  was  a  reasonable  one,  and,  had  it 
been  refused,  the  consequences  thereof  might 
well  be  visited  on  defendant  company  by  an 
affirmance  of  the  Judgment  below.  But  we  do 
not  find  that  defendant  refused  It.  On  the  con- 
trary, while  plaintiff's  representative  at  the 
test  entered  no  formal  objection,  nor  ffied  any 
protest  at  the  close  thereof,  when,  after  wir- 
ing the  result  to  his  principals  In  Chicago  and 
receiving  their  Instructions,  he  asked  for  an- 
other test  the  manager  of  defendant  compa- 
ny agreed  to  It  and  the  same  was  to  be  con- 
ducted the  next  day,  bnt  plaintiff's  representa- 
tive did  not  appear  until  3  o'clock  of  that  day. 
and  then  asked  for  a  postponement  until  Mon- 
day. On  Monday  he  informed  defendant's  r^ 
resentative  he  had  been  ordered  to  return 
North,  and  that  another  expert  would  be  sent 
to  conduct  the  test  on  behaU  of  plaintiff.  It 
does  not  appear  that  this  second  representative 
came  for  the  purpose  of  conducting  the  test 
and  the  next  -demand  made  was  by  plalntifTs 
attorneys,  some  two  weeks  later,  for  payment 
of  the  price  of  the  furnaces.  ~  And  when,  in 
connection  with  this  demand,  they  expressed  a 
desire  or  willingness  for  a  second  test,  defend- 
ant company  answered  that  the  situation  at 
their  plant  was  then  such  that  it  would  entail 
an  expense  of  some  $2,000  to  make  another 
test  of  the  Hawley-Down  furnaces  against 
their  ordinary  furnaces,  and  a  reasonable  ex- 
planation was  made  why  thia  was  so.  They 
added  that  plaintiff  company  would  have  to 
bear  this  expense.    It  thus  -appears  that-  a-  sec- 
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ond  test  waa  not  denied  by  defendant  com- 
pany, and  tbe  game  might  have  been  made 
without  tbe  extra  expense,  had  plaintiff  chosen 
to  proceed  with  it  In  due  time.  It  was  not  to 
be  expected  that  defendant  would  keep  matters 
in  statu  quo,  awaiting  plaintiff's  pleasure  In 
this  regard.  Changes  and  Improvements  were 
needed  at  defendant's  works,  and  these  were 
made,  and  thereafter  tbe  extra  expense  refer- 
red to  would  have  to  be  Incurred  to  enable  the 
test  to  be  made  at  Its  works.  It  does  not  ap- 
pear that  plaintiff  offered  or  demanded  that 
the  test  be  made  elsewhere  than  at  defendant 
company's  plant  It,  perhaps,  might  have  been 
made  elsewhere  without  the  extra  expense, 
and.  In  this  connection,  it  must  be  borne  in 
mind  that  the  contract  stipulated  for  tbe  test 
of  the  boilers  with  ordinary  furnaces,  to  be 
made  at  the  Louisiana  Electric  Light  Compa- 
ny's plant  This  stipulation,  it  is  true,  had 
been  waived  at  tbe  first  test  and  the  same  tiad 
Iieen  conducted  on  tbe  boilers  with  ordinary 
furnaces  at  defendant's  plant;  but  when  the 
situation  had  changed  at  defendant's  works, 
and  the  second  test  could  not  be  made  there 
without  the  extra  expense.  It  might  still  have 
been  in  plaintiff's  power  to  have  conducted  the 
same  at  the  place  named  in  the  contract,— the 
works  of  the  Louisiana  Electric  Light  Com- 
pany. Under  the  circumstances,  we  cannot 
say  that  defendant  was  In  fault  with  regard  to 
this  second  test 

As  these  parties  chose  to  bind  themselves  in 
their  business  agreement  so  must  they  be  held 
bound.  While  the  testimony  shows  the  Haw- 
ley-Down  draft  furnace  to  be  a  superior  fur- 
nace, the  test,  and  the  only  test  the  parties 
chose  to  provide,  as  showing  its  superiority, 
failed;  and  as  this  was  a  guaranty  of  the 
contract  of  sale,  without  the  fulfillment  of 
which  there  was  to  be  no  sale,  defendant  com- 
pany had  the  legal  right  to  refuse  acceptance 
and  payment  It  follows  that  plaintiff  must  be 
nonsuited  on  the  principal  demand  of  its  peti- 
tion. 

On  July  8  and  12,  1895,  it  sold  defendant 
certain  small  furnishings,  aggregating  $14.05. 
These  appear  upon  the  account  annexed  to  the 
petition,  and  do  not  seem  to  be  contested. 
Judgment  In  iti  favor  for  the  same  must  be 
given. 

Aa  to  defendant's  demand  in  reconvention, 
we  think  the  Interests  of  justice  require  that 
It  too,  be  disallowed,  as  In  case  of  nonsuit. 
It  to  therefore  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be  annulled, 
avoided,  and  reversed,  and  that  plaintiff's  de- 
mand for  $2,160,  the  contract  price  for  three 
Hawley-Down  draft  furnaces,  be  rejected,  as 
in  case  of  nonsuit  It  is  further  ordered,  etc., 
that  plaintiff  do  have  and  recover  of  defendant 
the  sum  of  $14.06,  remainder  of  account  sued 
on,  with  legal  interest  from  Judicial  demand 
until  paid.  It  is  further  ordered,  etc.,  that  de- 
fendant's demand  In  reconvention  be  rejected 
as  in  case  of  nonsuit;  and  that  costs  of  tbe 
lower  court  be  borne  by  defendant,  and  those 
of  appeal  by  plaintiff. 


(SI  La.   Ann.  S52) 

WELCH  V.  GOSSENS  et  aL    (No.  13,087.) 

(Supreme  (}ourt  of  Louisiana.    March  20,  1809.) 

St^tutss  —  Impliid  Ripial  —  Mumoirxi. 

Chabtsbs. 

1.  The  provisions  of  the  leeialatWe  charter  of 
a  municipal  corporation,  with  regard  to  the  elec- 
tion of  its  officers,  are  not  impliedly  repealed 
by  the  provisions  of  a  subsequently  enacted 
general  election  law,  which  makes  no  mention 
thereof. 

2.  Where  there  exists  positive  legislation  up- 
on the  same  subject-matter,  providing  for  the 
very  case  in  hand,  it  must  be  interpreted  aa 
not  having  been  repealed  by  a  subsequent  en- 
actment which  contains  different  provisions, 
but  not  those  contrary  thereto. 

(Syllabus  by  tbe  Court.) 

Appeal  from  judicial  district  court  parish 
of  Rapides;   Edwin  G.  Hunter.  Judge. 

Action  by  Frank  M.  Welch  against  Henry 
S.  Gosaens  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  In 
part 

Horace  H.  White  and  Robert  P.  Hunter, 
for  appellant    John  0.  Ryan,  for  appellees. 

WATKIXS,  J.  Tbe  plaintiff  takes  this  ap- 
peal from  the  Judgment  dismissing  his  suit 
contesting  the  election  of  the  plaintiff  as 
mayor  of  Alexandria.  The  petition  alleges 
that  plaintiff  and  defendant  were  candidates 
for  the  office  of  mayor  of  Alexandria;  that 
plaintiff  received  a  plurality  of  the  vote» 
cast,  but  was  deprived  In  tbe  count  of  a  num- 
ber of  tbe  ballots  in  his  favor,  resulting  in 
giving  to  bis  competitor  the  election,  accord- 
ing to  the  returns.  The  petition  then  pro- 
ceeds to  assail  the  election  as  not  held  In  ac- 
cordance with  the  constitution  and  laws,  but 
under  laws  superseded  by  tbe  constitution  of 
1896,  and.  If  there  had  been  an  election,  it 
was  without  result;  the  town  charter  of 
Alexandria  requiring  a  majority  of  all  the 
votes  cast  to  elect  uid  that  no  candidate  re- 
ceived such  majority.  The  prayer  of  the  pe- 
tition is  that  the  ballots  cast  for  him  be 
counted;  that  he  be  decreed  elected  mayor  of 
Alexandria;  and,  If  tbe  court  should  find 
there  has  been  no  election,  that  an  election  in 
accordance  with  the  constitution  and  laws  be 
ordered.  The  defendant  answered  with  the 
general  Issue,  and  by  pleading  that  plaintiff 
Is  estopped  from  disputing  the  legality  of  the 
election,  having  been  a  candidate  and  a  par- 
ticipant in  the  election.  The  count  of  the 
votes  ordered  by  the  court  was  adverse  to  the 
plaintiff,  and  that  Issue  Is  withdrawn  from 
the  discussion  in  this  court 

The  contention  of  the  plaintiff  is  that  the 
defendant  not  having  received  a  majority  of 
the  votes,  was  not  elected,  and  that  If  it  be 
held  that  a  plurality  was  sufficient  to  elect. 
It  la  insisted  the  election  was  not  held  in  ac> 
cordance  with  the  law.  Section  2  of  Act  No. 
Ill  of  1868,  "to  Incorporate  the  town  of  Alex- 
andria," was  introduced  in  evidence.  But, 
while  admitting  the  force  of  this  statute,  tti» 
contention  of  the  defendants'  counsel  is  that 
same  waa  repealed  by  the  provlaion  which  Is 
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contained  In  section  7  of  Act  No.  152  of  1898. 
Tbe  act  last  referred  to  Is  the  general  elec- 
tion law  of  1898,  and  the  provision  relied  up- 
on is  of  tbe  following  tenor,  viz.:  "That  In 
all  elections  by  tbe  iteople,  the  person  or  per- 
sons having  the  highest  number  of  votes, 
shall  be  deemed  and  declared  to  be  elected," 
etc.  (Our  Italics.)  The  repealing  clause  of 
that  statute  declares  "that  all  laws  or  parts 
of  laws  contrary  to  or  In  conflict  with  the 
provisions  of  this  act,  are  hereby  repealed." 
Id.  S  81.  The  defendants  in  their  answer 
aver  that  the  plaintiir  "la  estopped  from  de- 
nying the  legality  of  the  laws  under  which 
tbe  said  election  was  held,  even  if  illegal, 
which  la  denied,  having  participated  in  the 
election,  and  submitted  his  name  as  a  candi- 
date." We  are  of  the  opinion  that  the  plain- 
tiff is  neither  estopped  from  alleging  that  no 
election  at  all  was  held,  nor,  If  any  election 
was  held,  that  the  defendant  Gossens  was 
not  legally  chosen  thereat  as  mayor  of  Alex- 
andria, by  reason  of  the  fact  of  bis  candi- 
dacy for  that  ofBce.  Notwithstanding  his 
own  defeat,  he  has  the  right  to  assert  In  a 
court  of  Justice  that  his  adversary  was  like- 
wise defeated  because  he  failed  in  obtaining 
a  majority  of  votes,  as  required  by  the  city 
charter,  and,  by  this  means,  reopen  the  con- 
troversy, and  obtain  another  chance  of  being 
himself  elected. 

Recurring  to  the  principal  question,  wheth- 
er the  general  election  law  of  1898  had  the 
effect  of  repealing  the  legislative  charter  of 
the  city  of  Alexandria  of  1868,  we  find  the 
current  of  decision  in  opposition  to  that 
theory.  It  la  a  well-recognized  canon  of  con- 
struction that  a  statute  of  a  general  nature 
does  not  repeal  a  particular  statute  which 
has  been  enacted  for  tbe  benefit  of  a  public 
corporation,  as  a  part  of  its  charter.  We 
have  an  insta:nce  of  that  kind  stated  in  Doug- 
lass V.  Qraig,  2  La.  Ann.  919,  of  which  the 
court  said:  "In  1839  the  legislature  granted 
to  the  corporation  of  Shreveport  the  exclu- 
sive right  of  establishing  ferries  across  Red 
river,  within  the  limits  of  that  town,  and  to 
the  revenues  arising  therefrom.  In  virtue  of 
this  authority,  the  corporation  established  a 
ferry  within  its  limits,  of  which  the  plaintiff 
Is  the  lessee,  running  to  the  opposite  shore, 
which  is  one  of  the  boundary  lines  of  the 
parish  of  Bossier.  In  1843  the  parish  of 
Bossier  was  created,  and  among  the  powers 
granted  to  its  police  jury  was  that  of  estabr 
llshlng  ferries  across  the  lakes  and  rivers 
within  that  parish.  A  ferry  was  established 
under  this  authority  across  Red  river,  im- 
mediately opposite  to  the  town  of  Shreve- 
port, and  leased  to  the  defendant,  who  was 
using  It  for  purposes  of  profit,  when  he  was 
restrained  by  an  injunction  obtained  by  the 
plaintiff,  who  claims  the  exclusive  privilege 
of  a  ferry  at  that  point,"  etc.  With  regard 
to  the  controversy  thus  outlined,  the  court 
said:  "The  exclusive  right  granted  to  the 
corporation  of  Shreveport  to  establish  fer- 
ries across  the  Red  river,  within  its  limits, 


was  not  repealed  by  the  subsequent  act  of 
1843,  creating  the  parish  of  Bossier.  There 
is  no  express  repealing  clause  in  the  latter 
act,  and  we  do  not  understand  that  the  legis- 
lature, in  creating  a  parish,  and  conferring 
upon  its  local  authorities  the  powers  which 
they  would  equally  have  had  under  the  gen- 
eral law  If  those  powers  had  not  been  special- 
ly granted,  Intended  to  repeal  this  special 
privilege  given  to  the  corporation.  There  Is 
no  conflict  between  the  two  acts.  They  both 
exist,  and  must  be  construed  together.  The 
power  to  establish  ferries,  granted  to  the  po- 
lice Jury  of  Bossier,  must  be  subordinate  to 
that  conferred  upon  the  town  of  Shreveport, 
within  the  corporate  limits  of  the  latter." 
The  case  of  Bank  v.  Farrar,  1  La.  Ann.  49, 
rests  upon  a  like  principle.  As  applicable  to 
the  question  of  an  implied  repeal  of  a  crim- 
inal statute,  the  court  stated.  In  State  v. 
Lewis,  8  La.  Ann.  398,  that,  "as  there  baa 
been  no  express  repeal  of  the  act  of  1843,  a 
repeal  is  only  implied  in  so  far  as  the  last  act 
contains  provisions  contrary  to,  or  irreconci- 
lable with,  those  of  the  first  OIv.  Code,  art 
23.  The  repeal  of  prior  laws  by  those  subse- 
quently enacted  is  not  to  be  presumed,  al- 
though the  latter  may  contain  provisions  dif- 
ferent from  the  former.  To  produce  the  ef- 
fect of  a  repeal,  In  the  absence  of  positive 
enactment  the  provisions  of  the  respective 
laws  must  be  clearly  repugnant  The  silence 
of  the  legislature  In  relation  to  powers  con- 
ferred by  the  first  act  Is  not  to  be  construed 
Into  an  Intention  to  abrogate  them."  That 
discussion  had  reference  to  two  general  stat- 
utes upon  Identically  the  same  subject-mat- 
ter. Where  It  Is  readily  possible,  two  differ- 
ent statutes  upon  the  same  subject-matter 
should  be  construed  so  as  to  harmonize  their 
provisions.  Waldo  v.  Bell,  IS  La.  Ann.  329. 
In  Saul  V.  HiB  Creditors,  5  Mart  (N.  S.)  569, 
the  court  put  the  proposition  very  forcibly 
and  in  very  few  words.  "But"  say  the  court 
"where  there  already  exists  positive  legisla- 
tion on  the  same  subject-matter,  providing 
for  the  very  case  which  it  is  presumed  is  ex- 
cluded, the  argument  loses  almost  entirely 
Its  weight  The  law  must  then  be  interpret- 
ed by  a  well-known  rule  of  Jurisprudence, 
that  an  Intention  to  repeal  laws  can  never  be 
supposed;  that  subsequent  statutes  do  not 
abrogate  former  ones  by  containing  different 
provisions  on  the  same  subject;  they  must 
be  contrary,  to  produce  such  effect"  In  Al- 
bert V.  Brewer,  9  La.  Ann.  64,  the  plaintiff 
enjoined  the  collection  of  a  license  tax  from 
him  as  keeper  of  a  coffee  house,  on  the 
ground  that  the  law  under  which  It  was  levied 
had  been  repealed,  the  subsequent  enactment 
of  a  general  revenue  law  providing  for  the  as- 
sessment and  collection  of  taxes,  which  stat- 
ute contained  a  clause  to  the  effect  that  all 
laws  or  parts  of  laws  upon  the  same  subject- 
matter  are  thereby  repealed.  The  court  said: 
"The  object  of  this  act  [the  alleged  repealing 
statute]  was  to  provide  for  tbe  assessment 
and  collection  of  taxes.    The  repealing  clause 
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must  be  Interpreted  with  reterence  to  that 
object,  and  cannot  reasonably  be  extended 
to  a  statutory  enactment  Imposing  a  tax  like 
the  enactment  In  question."  In  Succession 
of  Fletcher,  12  La.  Ann.  498,  it  was  held  that 
it  "Is  only  where  there  Is  an  obvious  and  nec- 
essary inconsistency  of  the  provisions  of  two 
statutes  that  the  former  must  be  considered 
as  repealed."  Tn  Bond  y.  Hiestand,  20  La. 
Ann.  138,  the  court  applied  the  foregoing 
principle  to  an  alleged  implied  repeal  of  a 
special  statute.  "The  law  of  1859,"  said  the 
court,  "aforesaid.  Is  a  special  statute,  form- 
ing part  of  the  charter  of  the  city  of  New 
Orleans,  and  cannot  be  considered  as  repeal- 
ed, unless  expressly  or  by  conflicting  legisla- 
tion Is  pari  materia.  Subsequent  laws  do 
not  repeal  former  ones  by  containing  differ- 
ent provisions;  they  must  be  contrary.  La- 
crolx  T.  Coquet,  5  Mart.  (N.  S.)  528;  Jarreau 
V.  Choppln,  6  La.  135;  Nixon  v.  Plffet,  16  La. 
Ann.  379.  A  particular  law  is  not  repealed 
by  a  general  law,  unless  they  be  so  repugnant 
that  both  cannot  stand  uhder  any  circum- 
stances." The  same  principle  Is  announced 
In  State  v.  Labatut,  39  La.  Ann.  B16,  2  South. 
550.  In  State  T.  Natal,  39  La.  Ann.  439,  1 
South.  923,  the  court  said:  "The  legislature 
did  not,  however,  formally  cancel  its  provi- 
sions [those  of  a  former  charter],  although  It 
changed  the  form  of  the  municipal  govern- 
ment •  •  •  By  Irresistible'  and  clear  im- 
plication, this  section  contemplates,  In  ef- 
fect, the  maintenance  and  continuation  in 
force  of  special  laws  not  falling  within  the 
purview  of  the  act,  namely,  not  conflicting 
with  It."  In  St.  MarUn  v.  (My  of  New  Or- 
leans, 14  La.  Ann.  113,  It  was  held  that  "the 
minute  and  particular  provisions  of  one  act, 
prescribing  the  salary  of  the  register  of  vot- 
ers in  the  city  of  New  Orleans,  are  not  re- 
pealed by  a  general  grant  of  power.  In  an- 
other act,  to  the  common  council.  In  relation 
to  an  city  salaries."  In  Garrett  v.  Mayor, 
etc.,  47  La.  Ann.  618,  17  South.  238,  we  had 
under  consideration  this  question,  and  held 
that  "the  legislative  charter  of  a  municipal 
corporation  being  a  special  act,  apart  from 
the  body  of  general  laws  of  the  state,  It  can- 
not be  repealed  by  a  general  law  of  the  state, 
unless  that  intention  clearly  appears  from 
the  terms  of  the  general  act;  and,  that  the 
general  act  shall  repeal  the  special  law.  It 
must  appear  that  the  provisions  of  the  for- 
mer are  Irreconcilably  Inconsistent  with  those 
of  the  latter."  State  v.  Judge  of  Second  City 
Court,  40  La.  Ann.  844,  6  South.  625;  State 
V.  Jadge  of  Olvfl  Dist  Conrt  for  Orleans  Par- 
ish, 87  La.  Ann.  574. 

To  clearly  Indicate  the  force  of  the  principle 
which  ooderlles  all  of  the  foregoing  authori- 
ties, we  particularly  refer  to  the  views  ex- 
pressed on  this  subject  In  Mayor,  etc.,  v.  White, 
46  La.  Ann.  449,  16  South.  15,  lit  which  the 
court,  speaking  through  Mr.  Justice  Miller  aa 
its  organ,  said:  "The  defendant  contends,  on 
the  contrary,  that  the  charter  of  Alexandria 
should  have  been  amended  under  Act  No.  110  of 


1880,  providing  for  amendments  to  charters  of 
towns  or  cities;  and,  It  is  urged.  It  was  by  such 
amendment  the  power  to  tax  occupations  could 
have  been  conferred  upon  the  plaintiff.  While, 
under  the  act  of  1880,  the  town  might  have 
obtained  the  necessary  amendment  conferring 
the  power  to  exact  licenses,  still  the  competen- 
cy of  the  legislature,  by  general  act,  to  deal 
with  the  subject,  is.  In  our  view,  undoubted. 
Again,  the  defendant  urges  that  the  charter  of 
Alexandria,  being  special  legislation,  is  not  to 
be  deemed  affected  by  provisions  applicable  to 
towns  generally,  contained  in  the  revenue  acts 
of  1886  and  1S90.  But  the  express  purpose  of 
the  provisions  of  the  revenue  laws  under  con- 
sideration was  to  supplement,  with  the  right  to 
tax  occupations,  the  powers  of  all  parochial 
and  municipal  corporations  not  clothed  with 
that  right  by  their  charters.  The  charter  of 
Alexandria,  not  conferring  any  taxing  power 
In  respect  to  occupations,  was  clearly  Within 
the  scope  of  the  provisions  In  the  revenue  acts." 
But  it  will  be  observed  that  In  that  case  there 
was  DO  question  of  an  Implied  repeal  of  a 
special  law  by  the  enactment  of  a  general 
statute,  but  It  simply  recognized  the  power  of 
the  legislature,  by  the  enactment  of  a  general 
law  with  regard  to  all  towns,  to  confer  upon 
any  one  of  them  the  power  of  taxation,  which 
It  did  not  possess  under  Its  charter. 

In  our  opinion,  the  provisions  of  the  gen- 
eral election  law  of  1898  cannot  be  considered 
to  have  repealed  the  provisions  of  the  charteif 
of  the  town  of  Alexandria  of  1868,  relative  to 
the  election  of  mayor,  aldermen,  treasurer,  and 
comptroller;  for  the  reason  that  the  formei' 
contains  no  provision  that  Is  plainly  indicative 
of  that  purpose.  Consequently,  while  the  pro- 
visions of  the  former  are  different  tq  those 
of  the  latter  act,  they  are  not  contrary  thereto, 
and  that  Is  the  test  of  all  the  decisions  we  have 
consulted  and  referred  to.  Section  2  of  the 
charter  of  Alexandria  declares,  h>  express 
terms,  that  there  shall  be  chosen  by  ballot  the 
officers  specified,  "who  shall,  when  elected  by 
a  majority  of  the  votes  of  the  whole  city,  enter 
upon  the  discharge  of  the  duties  of  their  re- 
spective offices,"  etc.;  while  the  terms  of  the 
election  law  of  1898  are  "that,  in  all  elections 
by  the  people,  the  person  or  persons  having 
the  highest  number  of  votes  shall  be  deemed 
and  declared  elected."  An  Inspection  of  the 
title  of  the  act,  and  the  tenor  of  Its  text,  dis- 
closes clearly  that  It  was  a  general  law,  rela- 
tive to  state,  congressional,  and  parochial  elec- 
tions; and  that  It  was  not  the  clearly-express- 
ed intention  of  the  legislature  to  take  from 
any  municipality  a  power  which  had  been  ex- 
pressly conferred  by  Its  charter.  The  general 
election  law  of  1896  contains  a  similar  provi- 
sion to  that  of  the  law  of  1898,  viz.;  "In  all 
elections  by  the  people,  the  person  or  persons 
havhig  the  highest  niuuber  of  votes  Shall  be 
declared  and  deemed  to  be  elected;"  and  Its 
repealing  clause  Is  similar.  Acts  1896,  No. 
137,  i  7.  Similar  provisions  occur  in  previous 
election  laws.  Indeed,  such  has  been  the  char- 
acter of  all  general  election  laws  of  the  state; 
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hence  the  argument  In  favor  of  the  repeal  of 
the  charter  of  Alexandria  by  the  enactment 
of  one  la  just  as  applicable  to  any  othw.  Bat 
it  seems  that  elections  have  been  conducted  un- 
der the  charter  In  preriona  years  without  com- 
plaint on  the  score  of  Its  Implied  repeal  The 
rule  Is  that  "the  provisions  of  the  charter,  as 
to  time  and  mode  of  election,  the  appointment, 
qualification,  and  duration  of  the  terms,  of  offi- 
cers, must  be  strictly  obserred,"  and  the  laws 
applicable  thereto  must  be  strictly  construed. 
1  miL  Mun.  Corp.  i  146.  It  appearing  from 
the  record  that  the  defendants,  Gosaens  and  as- 
sociates, only  received  a  plurality  of  votes, 
and  not  a  majority,  as  required  by  the  char- 
ter, and  were  not  elected  mayor  and  aldermen, 
etc.,  consequently  the  election  must  be  declared 
void,  and,  as  a  necessary  consequence,  another 
dectlon  must  be  held  according  to  law.  It  Is 
therefore  ordered  and  decreed  that  the  Judg- 
m«it  appealed  from  be  annulled  and  reversed; 
and  It  la  further  ordered  and  decreed  that  the 
election  at  which  the  defendants  claimed  to 
have  been  elected  be  declared  illegal,  null,  and 
void,  and  that  another  election  for  the  various 
offices  named  he  had  and  hdd  in  conformity 
to  law  and  the  charter  of  the  town  of  Alex- 
andria, and  that  the  defendants  be  taxed  with 
all  costs  of  boQx  courts. 

On  Application  for  Rehearing; 

(Aprn  17,  1899.) 

BREAUX,  3.  1.  In  answer  to  defendants' 
position  that  Act  1868,  No.  Ill,  requiring  the 
mayor  to  receive  a  majority  of  the  votes  cast, 
is  repealed  by  section  7  of  the  statutes  of  1896 
relative  to  elections,  we  can  only  reiterate  that 
Ihe  special  law  was  not  repealed  by  the  stat- 
ute; that  a  statute  framed  in  general  terms, 
or  treating  the  subject  in  a  general  way  not 
contradicting  the  first  act.  Is  not  to  be  regarded 
as  affecting  a  more  particular  or  positive  pre- 
vious clause;  that  repeals  by  implication  are 
not  favored  usually.  The  Idea  is  that  statutes 
drawn  up  with  attention  and  care  (hnjus  modi 
statuta  tanta  solemnltate  et  prudentla  edita) 
Shan  be  supported  until  they  are  repealed  by 
a  repealing  statute,  or  by  Implication  arising 
from  the  context  of  a  statute.  Carrying  out 
thai  view.  It  has  been  held  that  the  special 
exemption  of  particular  property  from  munici- 
pal taxation  Is  not  repealed  by  subsequent  gen- 
eral statute  taxing  all  property,  there  being 
no  express  repeal;  that  a  special  charter  of 
statutes  prevails  over  the  general  law.  Borke 
V.  Jeffries,  20  Iowa,  145,— a  case  having  some 
similarity  tr  the  case  before  us.  In  the  for- 
mer particular  statute  or  charter  of  Alexan- 
dria, the  word  "majority"  Is  used,  and  bi  the 
general  statute  of  1898  "plurality."  Nothing 
suggests  difficulty  In  carrying  ou'-  the  particu- 
lar statute  In  a  municipality  In  matter  of  elect- 
ing officers,  nor  does  there  arise  any  "Irrecou; 
cilable  Inconsistency"  between  the  two  stat- 
utes, dough  It  Is  settled  that  statutes  may 
be  repealed  by  Implication,  and  without  ex- 
press wordi^  still   the  courts  lean  against  the 


doctrine^  If  It  be  poaaible  to  teoonclle  the  two 
acts  of  the  I^slature  together. 

2.  On  the  part  of  the  aldermen,  treasurer, 
and  comptroller,  defendant  Insists  that  the 
Judgment  should  not  be  made  to  apply  to 
them.  The  suit,  it  appears,  is  betvreen  Welch 
and  Gossena;  there  are  no  other  parties  before 
us;  and  we  are.  In  consequence,  asked  to  elim- 
inate and  exclude  from  the  effects  of  the  Judg- 
ment the  aldermen,  treasurer,  and  comptroller. 
It  being  a  fact  that  they  were  not  parties,  our 
decree  should  not  afTect  their  tight  In  any  man- 
ner. But,  to  make  things  entirely  clear,  and 
remove  them  from  all  doubts,  an  amendment 
will  be  made  to  clear  away  any  adverse  im- 
pression in  regard  to  their  tenure,  restricting 
our  decree  entirely  to  plalntifT  and  defendant, 
parties  to  the  suit.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  our  original  decree 
remain  unchanged,  save  as  to  the  aldermen, 
treasurer,  and  comptroller.  They,  not  being 
parties,  are  eliminated  as  before  stated.  With 
this  modification  of  our  decision,  the  applica- 
tion for  a  rehearing  is  refused. 

MONBOB,  J.,  not  having  been  a  member 
of  this  court  when  the  case  waa  submitted, 
takes  no  part  In  thia  opinion. 


(51  La.  Ann.  SH) 
NOTT  V.  STATE  NAT.  BANK.  (No.  12,885.) 
(Supreme  Coaxt  of  Lonisiana.    April  3,  1899.) 

TLBDOB  —  C01ISIDBIL1.TI0K  —  MlSOTUBLB    iHgZKU- 
MXNTa— I'BAUDUI.Biri  CONVBYAHCB. 

1.  Thin  was  a  suit  for  the  amount  realized 
on  property  pledged,  brought  on  the  ground 
that  the  pledgor  had  pledged  his  property  with- 
out consideration,  and  within  90  days  preceding 
his  insolTency.  The  act  of  pledge  contained  the 
declaration  that  the  pledge  was  made  to  avoid 
the  sale  and  sacrifice  of  securities  already 
pledged,  and  for  further  security.  The  declara- 
tion waa  sustained  by  the  facts,  and  there  was, 
in  consequence,  sufBcient  consideration  for  the 
pledge. 

2.  A  note  payable  on  demand  Is  a  negotiable 
Instrument,  which  becomes  past  due  after  de- 
mand, and  is  not  subject  to  equities  prior  to  de- 
mand. 

3.  An  amount  given,  or  a  pledge  made,  to 
obtain  a  creditor's  forbearance  not  to  sell  the 

Property  pledged,  by  which  the  note  payable  ou 
emand  was  secured,  was  not  a  gratuity,  as 
time  for  payment  was  granted  (in  effect),  al- 
though the  note  secured  by  pledge  was  made 
payable  on  demand. 

4.  Failure  growing  out  of  snddeu  unforeseen 
events  does  not  affect  the  validity  of  a  transac- 
tion made  in  good  faith,  for  a  full  consideration, 
entered  into  within  three  months  preceding  fail- 
ure. 

(Syllabns  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  0.  W.  Bills,  Judge. 

Action  by  George  W.  Nott,  syndic,  against 
the  State  National  Bank.  Judgment  for  de- 
fendant, anc  plaintiff  appeals.    Affirmed. 

Saunders  &  Miller,  for  appellant.  James 
McConnell,  for  appellee. 

BRBAUX,  3.  Plaintiff,  syndic  of  the  cred- 
itors of  A.  B.  Brousseau,  sued  to  set  aside  a 
pledge  made  by  the  insolvent  within- three 
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months  preceding  Ms  cesslo  bononun,  and  to 
compel  the  pledgee  to  pay  over  to  him  the 
amount  realized  on  the  pledge.  Plaintiff's 
position  Is  that,  the  insolvent  having  pledged 
certain  values  to  the  State  National  Bank 
without  any  consideration  passing  td  the  date 
of  the  pledge,  but  to  secure  an  indebtedness, 
prior  to  the  date,  dne  to  that  bank,  the  pledge 
was  null,  and  the  amount  realized  on  the  val- 
ues pledged  1b,  in  consequence,  dne  to  the 
syndic  of  the  Insolvent.  The  defendant,  on 
the  other  hand,  joined  Issue  with  plaintiff, 
and  Insists,  In  defense,  that  the  pledge  is 
valid,  that  a  considerable  sum  was  due  the 
bank  on  demand  notes,  and  that  the  debt  was 
secured  by  pledge  securities.  These  securi- 
ties had  fallen  In  value,  and  the  bank.  In 
its  own  Interest,  had  concluded'  that  some- 
thing must  be  done  to  place  its  claim  on  a 
proper  footing,  and.  In  consequence,  had  con- 
cluded to  sell  the  values  uiUess  the  debt  was 
paid  or  additional  security  given.  Upon  be- 
ing informed  of  the  desire  of  the  bank  in 
the  premises,  Mr.  Brousseau,  the  debtor,  found 
it  to  his  Interest  to  pledge  additional  securi- 
ties of  values  to  the  bank,  and  thereby  to 
prevail  upon  it  not  to  sell  the  securities 
which  he  had  pledged  some  time  before.  The 
date  of  the  respective  pledges  appears  of  rec- 
ord; also,  it  appears  of  record  that  the  pro- 
ceeds realized  from  the  sale  of  the  values 
pledged  to  the  bank  amounted  altogether  to 
the  sum  of  $3,515.82.  It  also  appears  of  rec- 
ord that  Mr.  Brousseau  made  a  cession  of  bis 
property  on  the  80th  day  of  September,  1896, 
within  90  days  after  the  last  pledge  (the  one 
assailed  here)  was  made  by  him.  The  prhi- 
dpal  clause  in  the  pledged  notes,  material 
to  the  issues  here,  reads,  "and  agree  to  give 
additional  security  to  keep  up  the  present 
margin  whenever  the  market  value  of  the 
above  collateral  should  decline."  The  cause 
for  giving  the  consideration  appears  by  the 
pledge  of  August  13th,  as  shown  by  the  fol- 
lowing: "Now,  therefore,  in  order  to  avoid 
the  sale  and  probable  sacrifice  of  the  said  se- 
curities already  pledged  as  aforesaid,  and  for 
further  security  to  secure  the  payment  of  the 
three  said  pledged  notes  so  already  held  by 
said  bank,  the  said  A.  Brousseau's  Son  here- 
by pledges  and  delivers  to  said  State  National 
Bank  the  merchandise  described  in  the  in- 
ventory thereof  hereto  attached."  We  are 
notified  that  Mr.  Brousseau  carried  on  busi- 
ness in  the  name  of  A.  Brousseau's  Son.  That 
accounts  for  the  name  as  written  in  the 
pledge.  There  is  no  question  here  about  the 
name.  The  pledged  securities  held  by  the 
defendant  under  the  original  pledge  having 
greatly  depreciated  tn  value,  the  pledgee  de- 
manded of  the  pledgor  payment  or  addition- 
al security  upon  the  pledge,  and  notified  the 
pledgor  of  its  intention  to  sell  the  pledged 
property  and  realize  on  it,  unless  the  notes 
were  paid  or  additional  security  given.  After 
some  delay,  Mr.  Brousseau,  the  debtor,  as 
set  forth  in  the  contract  from  which  we  have 


quoted,  executed  another  pledge  in  favor  of 
defendant,  and  gave  additional  security.  The 
Judge  a  quo  sustained  the  last  pledge  made,— 
that  is,  the  pledge  of  August  '13th,— on  the 
ground,  as  we  are  Informed,  that  it  was  given 
to  purchase  an  extension  from  the  bank. 

From  the  foregoing  statement  of  the  case, 
It  is  manifest  that  the  bank  (pledgee)  was 
the  holder  of  the  values  in  the  utmost  good 
faith,  and  that  the  borrower  himself  (pledg- 
or) could  not  have  the  least  cause  to  sus- 
pect the  reverses  in  business  which  came  upon 
him  in  less  than  90  days  after  he  bad  made 
the  deposit  of  the  additional  values,  and  ob- 
tained the  delay  which  he  had  found  greatly 
to  his  Interest  to  get  If  contracts,  entirely 
legal  and  binding  at  the  date  they  are  made, 
can  thus  be  rendered  null  by  unforeseen  sub- 
sequent failure,  under  the  circumstances  as 
disclosed  by  the  record  in  the  case  before  us, 
then  many  transactions  in  commerce,  consid- 
ered safe  and  legal,  would  become  very  un- 
safe. Many  securities  in  the  community 
would  have  but  very  little  value.  But  this, 
we  take  it,  was  not  the  intention  of  the  legis- 
lature in  adopting  the  statute  we  are  called 
upon  to  interpret  in  this  case.  It  orders  that 
a  debtor  who  shall,  within  three  months 
preceding  his  failure,  engage  or  mortgage  any 
of  his  goods  and  effects  In  order  to  give  an 
unjust  preference  to  a  creditor,  shall  be  pro- 
hibited from  taking  the  benefit  of  the  Insol- 
vent laws,  and  the  contract  Itself  shall  be  de- 
clared null,  unless  the  pledgee  proves  that 
the  property  was  pledged  to  him  in.  good 
faith  and  for  ample  consideration.  Rev.  St 
{  1806.  The  unjust  preference  In  this  case 
does  not  appear,  but,  on  the  contrary,  it  does 
appear  that  the  property  was  pledged  to  the 
bank  in  good  faith  and  for  ample  considera- 
tion. Plaintiff  himself  has  not  only  not  de- 
nied the  bona  fides  of  the  pledge,  but  lias 
been  forced  by  the  facts  of  the  case  expressly 
to  admit  that  there  is  no  question  or  doubt 
as  to  the  entire  good  faith  of  both  parties  to 
the  contract  and  pledge  last  made. 

But  the  insistence  of  plaintiff  Is  that,  aa 
to  the  creditors  of  one  who  Is  declared  Insol- 
vent within  the  three  months  prior  to  the 
declared  insolvency,- that  is,  as  to  third  per- 
sons,- there  was  no  consideration  for  the 
pledge,  inasmuch  as  it  does  not  appear  that 
further  time  was  granted  by  the  pledgee  to 
the  pledgor  on  the  notes  held  by  the  former, 
secured  by  the  pledge  before  mentioned.  It 
is  true  that  the  notes  held  by  the  bank  were 
made  payable  on  demand,  and  that  the  cred- 
itor did  not  obtain  In  written  words,  at  the 
time  of  the  additional  pledge  of  values,  a  de- 
lay. Ftom  this  plaintiff  argues  that  there 
was  no  consideration,  and  that  the  bank  ob- 
tained security  without  giving  anything  In 
return.  The  contract  sets  forth  a  specific 
consideration,  and  the  evidence  also  shows  a 
consideration.  It  was,  in  point  of  fact,  sat- 
isfactorily shown,  and  was  ample,  as  we 
think.    Ihe  mere  indeterminate  period  aa  to 
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time  of  delay  does  not  Invalidate  a  contract, 
If  tbe  agreement  implies  a  reasonable  time 
within  which  payment  would  be  expected. 
7ndge  Story,  In  his  work  on  Contracts  (section 
43),  says  that  "the  law  will  presume  that  the 
promise  to  forbear  for  a  reasonable  time  is 
sufficient  consideration."  We  do  not  under- 
stand that  there  was  the  least  advantage 
taken,  In  this  case,  of  the  distress  or  em- 
barrassment of  a  debtor.  The  transaction 
has  every  appearance  of  fair  dealing.  Its 
pmiwse  was  to  obtain  a  delay,  and,  although 
the  delay  was  not  expressed,  it  was,  from  the 
nature  of  the  transaction,  understood.  It 
was  not  essential  to  the  validity  of  the  con- 
tract to  express  on  the  face  of  tbe  papers 
the  delay  granted  to  the  pledgor.  "The  pur- 
pose was  evidently  a  reasonable  delay  to  the 
debtor,  saving  the  purpose  of  the  order  to 
save  the  values  pledged,  and  tbe  delays  ob- 
tained to  that  end  were  In  themselves  legit- 
imate and  full  consideration."  Story,  Cont 
t  429.  Evidently,  the  purpose  of  the  last 
pledge  was  as  Just  mentioned,  and  delay  was 
granted  as  agreed  upon. 

Now,  with  reference  to  notes  made  payable 
on  demand,  as  those  here,  on  the  grounds  urg- 
ed, plaintiff,  In  our  Judgment,  is  not  entitled  to 
the  reUef  asked.  The  fact  that  the  notes  se- 
cured by  pledges  were  made  payable  on  de- 
mand could  not  have  the  effect  of  impairing 
their  obligation  or  their  negotiability.  They 
had  a  binding  effect,  which  has  repeatedly 
been  recognized  by  the  courts.  A  demand 
note,  as  relates  to  presentment  for  payment, 
dlfToa  from  a  bill  or  check.  While  the  latter 
is  Intended  to  be  paid  immediately,  the  for 
mer,  payable  on  demand,  is  often  Intended  as 
a  security  for  an  investment  and  as  evidence 
of  the  Investment  made.  Such  notes  become 
past  due  after  demand,  and  prior  to  demand 
are  considered  as  negotiable  notes.  Wood's 
Byles,  Bills,  S  883.  These  notes  are  trans- 
ferable before  maturity,— that  is,  before  pre- 
sentment for  payment,— and,  when  so  trans- 
ferred, are  as  free  from  equities  as  any  other 
notes  made  payable  on  demand  expressed  on 
their  face.  The  pledges  by  which  they  are 
secured  follow  them,  as  in  case  of  other 
notes  payable  on  demand,  fixed  as  expressed 
in  the  note  itself.  As  a  matter  of  fact,  the 
extension  of  time  on  the  original  notes  and 
pledges  was  granted  by  the  creditor  as  a  con- 
sideration for  obtaining  an  additional  pledge. 
The  securities  having  declined  in  value,  a 
second  pledge  given  to  supply  the  decline 
was  equally  as  valid  as  the  first.  The  date 
of  the  pledge,  made  less  than  90  days  be- 
fore the  Insolvency  of  the  pledgor,  valid  at 
the  time  it  was  made,  did  not  become  invalid 
by  the  tmexpected  reverses  which  impover- 
ished the  pledgor,  and  compelled  him  to  resort 
to  proceedings  of  insolvency.  Therefore,  the 
Judgment  appealed  from  is  affirmed. 

MONROB,  7.,  takes  no  part,  as  be  was  not 
a  memb«r  of  tbe  court  when  fhia  case  was 
beard. 


(U  14k  Ann.  8M) 
ROSBTTA  GRAVEL,  PAVING  &  IM- 
PROVEMENT CO.  V.  JOLLI- 
SAINT  et  al.    (No.  12,986.) 
(Supreme  Court  of  Louisiana.     April  3,  1899.) 

FUBLIO  IHPROVEMBNTS — LOOAL  AgSBSBMGNTB— 
LiBN. 

The  lien  and  right  of  pledge  resulting  from 
a  local  assessment  for  street  paying  attaches 
to  property  of  the  abutting  proprietor,  without 
reference  to  the  persou  in  whom  title  is  actually 
vested;  and  proceeding  taken  against  same  for 
the  enforcement  of  such  lien  and  pledge  is  one 
in  rem,  notwithstanding  the  title  holder  be 
cited  for  the  purpose  of  carrying  same  into  «£- 
feet 
(Syllabus  by  the  Conrt.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;    Thomas  C.  W.  Ellis,  Judge. 

Action  by  Rosetta  Gravel,  Paving  &  Im- 
provement Company  against  Mary  A.  Jolli- 
saint  and  others.  Rule  on  the  Mutual  Loan 
&  Building  Asaociation  to  show  cause  why  it 
should  not  take  title  to  certain  lands  sold  by 
the  sheriff.  Judgment  for  plaintiff,  and  the 
Mutual  Loan  &  Building  Association  appeals. 
Affirmed. 

Dart  ft  Eeman,  for  appellant  B.  Bvarlste 
MoTse,  Gionio  F.  Socola,  and  John  Wagner, 
for  appellee. 

WATKINS,  J.  This  is  a  proceeding  by  rule 
taken  against  tbe  Mutual  Loan  &  Building 
Comx>any  to  compel  it  to  show  cause  why  it 
should  not  accept  title  to  certain  improved 
real  estate  situated  in  the  dty  of  New  Or- 
leans, which  was  made  by  the  sheriff  under  a 
writ  of  fl.  fa.  In  the  above-entitled  cause, 
and  tendered  to  It  according  to  law;  said 
property  having  been  regularly  adjudicated  to 
said  company,  at  a  public  Judicial  sale,  for  the 
price  of  $2,025.  The  ground  upon  which  de- 
fendant in  rule  refuses  to  accept  the  title  ten- 
dered, and  complete  the  adjudication,  and  to 
pay  the  purchase  price,  is  that  the  title  of  the 
defendant  in  execution  is  one  by  donation  in- 
ter vivos,  and  that,  the  donor  being  yet  alive, 
the  title  by  donation  was  and  is  revocable, 
and  subject  to  revendlcation  at  the  death  of 
the  donor;  that  such  a  title  Is  consequently 
uncertain,  and  not  such  a  title  as  it  can  be 
compelled  to  accept  The  contention  of  tbe 
plaintiff  in  mle  is  that  it  instituted  suit  against 
the  defendants  upon  two  certificates  for  street 
paving,— all  then  being  absentees,  and  repre- 
sented by  curators  ad  hoc,— and  obtained  Judg- 
ments, with  recognition  of  lien  and  prlvllegre 
upon  the  abutting  property  as  securing  tbe 
debt,  and  maintaining  and  enforcing  its  Judi- 
cial sequestration  thereon.  All  the  parties  in 
interest  were  cited,  one  of  the  defendants 
having  made  a  donation  Inter  vivos  to  a  co- 
defendant,  the  seized  debtor.  On  this  Judg- 
ment a  writ  of  fieri  facias  was  Issued;  the 
aforesaid  property  seized,  advertised,  and  sold, 
after  due  notice  and  full  compliance  with  all 
the  requirements  of  law;  and  at  the  sale  thus 
made  the  property  was  adjudicated  to  the  Mu- 
tual Loan  &  Building  Association,  as  stated 
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supra.  On  this  state  of  facts,  Its  conteotlons 
are  that  the  Judgment  was  one  In  rem,  and  that 
the  title  thereunder  made  Is  good  and  valid, 
IrrespectlTe  of  any  latent  imperfection  or  am- 
biguity in  the  title  of  the  donor.  On  the 
trial  the  rule  was  made  absolute,  and  the 
Mutual  Loan  &  Building  Company  has  ap- 
pealed. 

There  Is  in  the  answer  of  defendant  In  rule 
an  arerment  to  the  effect  that  no  such  title 
as  respondent  is  bound  to  accept  has  been 
tendered,  for  tbe  reason  that  said  property 
was  acquired  by  one  of  the  defendants  by 
donation  inter  tItos  from  Samuel  Barrett, 
who  is  still  allre,  and  has  living  Issue  of  his 
marriage,  all  of  whom  were  minors;  and, 
consequently,  said  title  Is  subject  to  attack  in 
the  future  by  his  heirs,  should  It  be  made  to 
appear  on  the  settlement  of  his  succession 
that  said  donation  infringes  upon  their  legi- 
time. That  is  the  only  question  with  which 
we  are  called  upon  to  deaL 

Tbe  statement  of  plaintiff's  case  is  as  fol- 
lows, viz.:  "The  Judgment  is  one  In  rem  un- 
der the  statute.  It  is  in  rem  under  the  law. 
It  is  in  rem  under  the  practice.  The  defend- 
ants not  having  been  personally  served,  the 
property  being  in  tbe  custody  of  the  court,  un- 
der the  writ,  the  Judgment  was  and  is  neces- 
sarily In  rem.  It  cannot  bind  the  parties,  save 
to  the  extent  of  the  value  of  the  property  In 
the  custody  of  the  court  The  Judgment  is 
therefore  absolutely  a  Judgment  in  rem.  not 
extending  beyond  the  value  of  the  property 
seized  under  tbe  writ  of  Judicial  sequestration, 
and  held  by  the  court  In  its  custody,  at  the 
time  of  tbe  rendition  of  the  Judgment  Tbe 
debt  for  which  salt  was  brought,  and  on 
which  the  writ  of  Judicial  sequestration  Is- 
sued, and  for  which  Judgment  was  recovered, 
is  a  debt  of  the  property,  under  the  statute. 
It  Is  true,  under  the  statute.  It  la  also  a 
debt  of  tbe  owner.  The  statute  makes  both 
tbe  owner  of  the  property  and  the  property 
liable  for  the  debt  The  debt  Is  therefore,  un- 
der the  statute,  due  both  by  the  owner  and 
the  property.  The  property,  under  the  stat- 
ute, owes  the  money,  irrespective  of  the  ques- 
tion in  whom  Is  title.  The  donor  had  title; 
possession.  It  was  recorded.  That  title,  It 
may  be,  was  defeasible,  but  still  it  was  a  good 
and  valid  title,  until  action  was  had  to  defeat 
It  The  action  would  not  have  defeated  tbe 
title,  only  to  the  extent  the  donation  infrin- 
ged on  tbe  legitime  of  the  forced  heirs  of  the 
donor.  The  title  was  therefore  defeasible  in 
part;  not  necessarily  entirely.  All  parties  in 
interest  were  before  tbe  court  represented  by 
a  tutor  and  curators  ad  hoc.  The  property 
which  owed  the  debt  was  before  the  court 
The  property  was  there  to  be  condemned. 
All  the  parties  who  coold  have  defeated  the 
donation  were  there  before  the  court,  to  be 
condemned  to  the  extent  of  the  value  of  the 
thing  which  owed  the  debt  The  Judgment 
condemned  the  property,— logically,  by  the 
force  of  tbe  practice;  legally,  under  the  stat- 
atsw    *    *    •    Tbe  title  In  the  donee  is  good. 


not  bad.  It  may  be  proved  partially  bad,  if 
the  donation  infringes  the  legitime,  and  also 
If  the  heirs  (children)  of  the  donor  see  fit  to 
take  action;  but  If  sold  for  a  real  charge,  the 
charge  for  which  the  property  is  Uened  and 
burdened  with  a  privilege  superior  to  all  oth- 
ers,—a  charge  which  Is  a  debt  on  the  prop- 
erty, irrespective  of  the  person  owning,— the 
defendant  had  a  good  title  by  tbe  adjudica- 
tion." Per  contra,  the  contention  of  the  de- 
fendant in  rule  Is  as  follows,  viz.:  "The  debt 
on  which  suit  was  brought  Is  In  Its  nature  an 
assessment  against  the  property,  and  the  name 
of  Mrs.  Barrett  Is  used  solely  because  the  ti- 
tle stands  In  her  name  upon  the  books  of  the 
conveyance  records.  Tbe  assessment  neces- 
sarily appears  in  the  name  of  whoever  appear- 
ed to  be  owner  of  the  conveyance  records.  By 
statute.  It  is  a  charge  against  the  property, 
having  rank  superior  to  any  mere  conven- 
tional mortgage  or  ordinary  debt  Tbe  only 
method  of  enforcing  the  collection  of  this  as- 
sessment is  through  tbe  medium  of  a  suit  In- 
stituted against  the  person  in  whose  name 
the  bill  is  made,  prosecuted  to  Judgment  and 
thereafter  the  issuance  of  a  fl.  fa.  to  sell  the 
thing  against  which  tbe  lien  bears.  It  was 
sought  In  this  case  to  charge  all  tbe  parties 
who  might  hereafter  have  an  interest  in  the 
property  with  notice  tliat  the  assessment  for 
the  improvement  of  the  property  was  being  en- 
forced, and  to  that  end  Samuel  E.  Birrett  the 
donor,  his  wife  and  his  four  children,  who  are 
now  alive,  were  made  parties  through  cura- 
tors ad  hoc,  and  served  with  process  for  tbe 
collection  of  the  assessment  It  Is  question- 
able whether  such  proceedings  are  sufficient  to 
destroy  tbe  right  of  action  of  the  minor  chil- 
dren of  Samuel  B.  Barrett  for  a  revendlcation 
of  the  property,  should  It  hereafter  appear 
that  the  donation  made  to  Mrs.  Barrett  the 
assessment  debtor,  exceeds  tbelr  legitime. 
Their  rights  are  not  yet  ia  existence,  and  it 
may  be  that  the  conditions  under  which  they 
could  exercise  them  will  never  arise;  hence 
they  could  not  be  bound  by  this  suit  in  respect 
to  an  advantage  which  may  result  to  them  in 
the  future.  It  la  only  present  and  actual 
rights  that  courts  sit  to  hear.  The  making 
tbem  parties  to  this  suit  can  In  no  way  affect 
them,  as  under  no  theory  could  It  be  held  to 
devest  the  Interest  of  the  children  now  living, 
nor  of  those  who  may  hereafter  be  bom  to 
Samuel  B.  Barrett  as  they  have  tbe  right  to 
institute  this  action  of  revendlcation.  Tbe 
theory  on  which  they  were  made  defendants 
is,  perhaps,  founded  on  the  married  woman's 
title  cases.  See,  particularly,  that  of  Dumty 
T.  Musacchia,  42  La.  Ann.  357,  7  South.  655, 
and  the  decisions  there  dted.  But  If  thte 
practice  Is  apposite,  we  nevertheless  have  the 
case  of  Tessler  v.  Bonssel,  41  La.  Ann.  474. 
6  South.  642,  824,  declaring  that  the  tiUe  to 
property  subject  to  this  action  Is  never  safe 
until  the  donor's  death  and  a  settlement  of 
his  succession.  We  conclude,  therefora.  that 
the  adjudlcatee  cannot  get  a  good,  valid,  and 
unincumbered  title  to  the  property,  and  tbe 
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jadgment  bdow  was  erroneoos  In  so  holding, 
and  should  be  reversed." 

The  city  charter,  among  other  things,  pro- 
Tldea  that  for  the  paving  or  banquettlng  of 
any  street,  or  portion  thereof,  the  city  conn- 
cn  may.  In  its  discretion,  "force,  Impose,  and 
collect  of  the  front  proprietors  of  lots  front- 
ing on  snch  streets,  a  special  local  assessment 
In  proportion  to  the  frontage,  not  exceeding 
the  Increase  In  the  value  of  the  property,  oc- 
casioned by  the  local  Improvement;  and  such 
levied  assessment  shall  have  a  first  privilege 
snperlor  to  vendor's  privilege,  and  all  other 
privileges  and  mortgages."  Act  1882,  No.  20, 
I  87;  Act  1876,  No.  7S,  |  3.  The  language 
employed  In  the  latter  statute  Is  that  the 
abutting  property  "shall  be  deemed,  consid- 
ered and  treated  as  pledged  for  the  payment 
of  said  cost"  In  Paving  Co.  v.  Gogreve,  41 
La.  Ann.  251,  5  South.  848,  we  held  that  those 
two  acta  were  In  no  sense  'In  conflict.  Incon- 
sistent with,  or  contrary  to  each  other";  and 
that  section  119  of  Act  No.  164  of  1856,  which 
to  identical  therewith  Ipslsstmls  verbis,  waa 
examined  and  applied  to  a  similar  paving 
contract  for  the  grading  and  shelling  of  a 
street.  In  Miatqnez  v.  City  of  New  Orleans,  18 
La.  Ann.  819.  To  a  like  effect  Is  OorreJoUes 
T.  Succession  of  Foucher,  26  Ia.  Ann.  362, 
construing  the  aimllar  provisions  of  an  act 
of  1868.  See,  also,  Fayssonx  v.  Snccesslon  of 
Dechaurand,  86  La.  Ann.  647,  construing  sim- 
ilar provisions  of  Act  No.  76  of  1876.  In 
quite  a  number  of  cases  this  court  has  held 
that  local  municipal  assessments  for  local  Im- 
provements are  valid,  although  the  organic 
law  provides  that  all  taxation  shall  be  equal 
and  nniform;  and  the  reason  for  that  rule  Is 
that  such  assessments  are  not  "taxation," 
within  the  meaning  of  the  constitution.  Yeat- 
man  v.  Crandall,  11  La.  Ann.  220;  In  re  New 
Orleans  Draining  Oo..  Id.  871;  Wallace  r. 
Sbelton,  14  La.  Ann.  498;  O^eary  v.  SIoo,  T 
La.  Ann.  25;  Municipality  No.  2  v.  GuiUotte, 
14  La.  Ann.  297;  2  Dill.  Man.  Corp.  H  617, 
619;  Oooley,  Tax'n,  pp.  117,  416,  et  seq.;  Char, 
nock  V.  Levee  Dlst.  Co.,  38  La.  Ann.  323;  Man- 
ufacturing Oo.  T.  Green,  89  La.  Ann.  461,  1 
South.  873. 

We  think  It  mmecessary  to  analyze  those 
decisions,  inasmuch  as  the  principles  therein 
announced  have  been  so  generally  accepted 
and  acted  upon  by  this  court,  in  many  more 
recent  decisions,  that  they  may  be  accepted 
as  in  some  respects  axiomatic  in  its  Jurispru- 
dence. The  following  cases  may  be  appropri- 
ately cited  In  support  of  that  proposition,  via.: 
State  ▼.  Judges  of  Court  of  Appeals.  46  La. 
Ann.  1298,  16  South.  219;  Railroad  Oo.  v. 
Sheriff,  47  La.  Ann.  708, 17  South.  249;  Fays- 
sonx ▼.  Denis,  48  La.  Ann.  850,  19  South.  760; 
State  T.  CArcult  Court  of  Appeals,  40  La.  Ann. 
1221,  22  South.  868. 

In  quite  a  number  itt  decisions  this  conrt 
has  held  that  In  matters  of  ordinary  taxation, 
which  are  uniformly  construed  strictly.  It  is 
permissible  for  tax  assessors  to  list  real  prop- 
erty for  taxation  1b  like  manner  as  the  title 


thereto  stands  upon  the  books  of  the  record- 
er's office;  and  that  the  title  conveyed  In  ex- 
propriation thereof  for  delinquent  taxes  is 
valid  and  indefeasible,  notwithstanding  same 
might  have  been  defeated  In  an  action  at  law 
by  reason  of  some  latent  ainbigulties  therein. 
On  this  proposition  the  following  opinions 
may  be  cited,  viz.:  Sewell  v.  Watson,  31  La. 
Ann.  589;  Mason  v.  Bemiss,  88  La.  Ann.  935; 
Darter  v.  Oty  of  New  Orleans,  83  La.  Ann. 
816;  Insurance  Co.  v.  Levi,  42  La.  Ann.  432, 
7  South.  625;  Oterf  ▼.  Parker,  42  La.  Ann. 
874,  7  South.  570;  Prescott  v.  Payne,  44  La. 
650,  11  South.  140;  Augustl  v.  Bank,  46  La. 
Ann.  580,  15  South.  74;  In  re  City  of  New 
Orleans,  51  La.  Ann.  — ,  25  South.  686. 

On  this  theory,  we  feel  safe  In  holding  that 
the  lien  and  right  of  pledge  resulting  from 
such  assessments  of  necessity  attach  to  the 
property  of  the  abutting  proprietor,  without 
reference  to  the  person  in  whom  the  title  is 
vested,  and  that  proceedings  taken  for  their 
enforcement  are  proceedings  in  rem,  notwith- 
standing the  owner  Is  cited  for  the  purpose 
of  carrying  same  Into  effect  If  this  were  not 
so,  the  enactment  of  such  laws  would  be  a 
vain  and  fruitless  proceeding.  Judgment  af- 
firmed. 


(7S  Uln.  874) 
BROOKS  V.  MISSISSIPPI  OOTTON-OIL  00. 
(Snpreme  Conrt  of  Mississippi.  April  3,  1800.) 
&uuiOiJ>s— CORPORi.TioHS— Mastbb  AHS  Bbbvaxt. 
Const.  1890,  I  198,  gave  the  employes  of 
any  railroad  corporation  the  same  rights  and 
remedies  for  injnries  as  those  not  employes, 
and  authorized  the  remedies  to  be  extended  to 
any  other  class  of  employes.  Code  1802,  ( 
3669,  is  an  exact  copy  of  the  constitution,  and 
limits  the  remedy  to  railroad  employes.  Acts 
1896,  c.  87,  and  Acts  1898,  c.  66,  re-enacted  sec- 
tion 3550,  omitting  the  word  "railroad."  Rdd, 
that  the  intention  was  to  extend  the  fellow- 
servant  rnle  of  the  constitntlon  to  employes  at 
all  corporations. 

Appeal  from  circuit  court  Washington 
eoan^;   F.  A.  Montgomery,  Jndge. 

Action  by  Walter  Brooks  against  the  Miss- 
issippi Cotton-Oil  Company.  There  was  a 
Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed. 

Appellant,  Walter  Brooks,  was  an  employe 
of  appellee,  the  Mississippi  Cotton-OU  Com- 
pany. His  duty  was  to  attend  to  12  dellnters, 
which  were  arranged  6  on  either  side  of  a 
narrow  aisle,  fronting  each  other.  The  de- 
llnters were  made  on  the  same  plan  as  a 
gin  stand,  with  a  breast  board  to  cover  the 
saws;  and  In  front  of  each  delinter  there  was 
an  apron.  It  being  used  for  the  purpose  of 
preventing  the  seeds  from  falling  in  the  aisle, 
and  to  precipitate  them  Into  a  hole  running 
parallel  and  In  front  of  the  dellnters,  over 
what  is  known  as  the  "conveyor,"— this  ex- 
posed place  being  about  1  foot  wide,  and  run- 
ning along  all  the  way  in  front  of  each  delint- 
er. When  these  aprons  are  removed,  planks 
or  boards  are  used  to  cover  up  this  hole,  and, 
when  down,  they  become  part  of  tin  floot 
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Seabrook,  the  assistant  engineer,  whose  duty 
It  was  to  keep  the  machinery  In  repair,  but 
had  no  part  in  operating  the  same,  for  the 
purpose  of  putting  in  a  cylinder  of  sharpened 
saws  had  removed  the  apron  from  one  of  the 
dellnters,  and  also  removed  the  breast  board 
from  that  dellnter,  and  put  down  the  board 
or  plank  over  the  hole  In  front  of  the  dellnter, 
and  had  put  the  saws  in  rapid  revolution,  by 
steam  power,  while  the  breast  board  was  off, 
and  saws  exposed,  and  called  appellant  to 
this  dellnter  to  look  at  a  belt  which  bad  been 
Improperly  sewed.  The  appellant,  observing 
Instructions,  went  to  him,  looked  at  the  belt, 
and,  seehig  that  another  dellnter  bad  become 
choked  with  seed,  started  to  It;  and,  step- 
ping on  this  board  that  had  been  placeid  over 
the  hole  In  front  of  the  dellnter  by  Seabrook, 
It  tilted  beneath  his  feet,  and  he  was  thrown 
against  the  saws  of  the  dellnter,  which  were 
exposed,  and  his  right  arm  was  caught  In  the 
saws,  and  so  badly  lacerated  that  It  had  to  be 
amputated.  This  suit  was  brought  to  recover 
damages  for  Injuries  thns  sustained.  The 
declaration  contains  three  counts:  The  first 
charged  that  the  Injury  was  caused  by  the 
failure  of  the  appellee  to  provide  a  safe  foun- 
dation for  him  to  stand  and  walk  upon  while 
In  the  discharge  of  his  duties,  and  also  by 
the  negligence  of  the  assistant  engineer  of 
appellee  In  putting  the  saws  of  the  dellnter 
in  rapid  revolution  while  the  breast  board  was 
removed  and  the  saws  exposed;  setting  out 
that  said  assistant  engineer  was  not  a  fellow 
servant,  but  a  superior,  of  appellant.  The 
second  charged  that  said  injury  was  caused 
by  the  assistant  engineer  In  putting  the  saws 
of  the  eald  dellnter  in  operation  while  the 
board  was  off  and  the  savra  exposed,  and 
that  this  was  negligent,  unusual,  and  danger- 
ous to  persons  walking  around  the  dellnter. 
The  third  charged  that  said  injury  resulted 
from  tbe  failure  of  appellee  to  provide  a  safe 
floor  for  appellant  to  stand  and  walk  upon 
while  engaged  In  his  duties;  that,  by  reason 
thereof,  appellant  was  thrown  against  the 
saws  of  a  dellnter  while  the  breast  board 
was  oCf.  To  this  declaration  appellee  (de- 
fendant below)  pleaded  the  general  issue.  On 
the  trial  the  court  granted  a  peremptory  In- 
structioafor  defendant,  and  plaintiff  appeals. 
.  J.  H.  Wynn  and  B.  F.  Wasaon,  for  appel- 
lant   Miller,  Smith  &  Hhrsh,  for  appellee. 

WOODS,  0.  J.  Section  193  of  our  consti- 
tution of  1890  Is  In  these  words,  viz.:  "Ev- 
ery employe  of  any  railroad  corporation  shall 
have  the  same  rights  and  remedies  for  any  in- 
Jury  suffered  by  him  from  the  act  or  omission 
of  said  corporation  or  its  employes,  as  are 
allowed  by  law  to  other  persons  not  employes, 
where  the  injury  results  from  the  negligence 
of  a  superior  officer  or  agent,  or  of  a  person 
having  the  right  to  control  or  direct  the  serv- 
ices of  the  party  injured,  and  also  when  the 
injury  results  from  the  negligence  of  a  fellow 
servant,  engaged  hi  another  department  of 
labor  from  that  of  the  party  injured,  or  of  a 


fellow  servant  on  another  train  of  cars,  or 
one  engaged  about  a  different  piece  of  work. 
Knowledge  by  an  employe  injured,  of  the  de- 
fective or  unsafe  character  or  condition  of  any 
machinery,  ways,  or  appliances,  shall  be  no 
defense  to  an  action  for  injury  caused  there- 
by, except  as  to  conductors  and  engineers  in 
charge  of  dangerous  or  unsafe  cars,  or  en- 
gines voluntarily  operated  by  them.  Where 
death  ensues  from  any  injury  to  employes, 
the  legal  or  personal  representatives  of  the 
person  Injured  shall  have  the  same  right  and 
remedies  as  are  allowed  by  law  to  such  rep- 
resentatives of  other  persons.  Any  contract 
or  agreement,  express  or  implied,  made  by 
any  employe  to  waive  the  benefit  of  this  ac- 
tion shall  be  null  and  void;  and  this  section 
shall  not  be  construed  to  deprive  any  employe 
of  a  corporation,  or  his  legal  or  personal  rep- 
resentative, of  any  right  or  remedy  that  he 
now  has  by  the  law  of  the  land.  The  legis- 
lature may  extend  the  remedies  herein  pro- 
vided for  to  any  other  class  of  employes." 
Section  3560,  Code  1892,  is  an  exact  copy  of 
this  constitutional  provision,  omitting  the  last 
sentence;  thereby  limiting  the  fellow-servant 
rule,  as  thus  defined,  to  railroad  corporations 
and  their  employes.  In  the  year  1896  (Acts 
1896,  c.  87),  Ck>de  1892,  {  3559,  was  amended 
by  conferring  upon  the  employes  of  any  cor- 
poration the  rights  and  remedies  theretofore 
enjoyed  by  railroad  employes  only.  By  an 
act  of  the  legislature  subsequently  enacted 
(Acts  1898,  c.  66;  Code  1892,  §  3559,  as  amend- 
ed by  Acts  1896,  c.  87),  those  rights  and  rem- 
edies were  preserved  undisturbed  to  the  em- 
ployes of  any  corporation.  These  acts  of 
1806  and  1898  were  plainly  Intended  to  ex- 
tend the  rights  and  remedies  theretofore  en- 
Joyed  by  the  railroad  employes  of  railroad 
corporations  only  to  the  employes  of  all  cor- 
porations, as  was  provided  in  the  last  sentence 
of  section  193  of  the  constitution.  The  lan- 
guage of  the  acts  of  1896  and  1808  is  plain  and 
unambiguous,  and  leaves  no  room  for  con- 
struction. Tbe  employes  of  all  corporations 
were  placed  under  the  wise  and  beneficent 
constitutional  rule  prescribed  for  railroad  em- 
ployes, and  all  the  allegations  of  the  plain- 
tiff's declaration,  if  established  by  evidence 
to  tbe  satisfaction  of  the  Jury,  would  have 
entitled  him  to  a  verdict  The  peremptory 
instruction  given  appellee  In  the  court  below, 
as  we  are  informed  by  counsel  for  it  was  based 
upon  the  theoiy  that  the  acts  of  1896  and  1898 
did  not  extend  the  fellow-servant  rule  pro- 
l^unded  in  section  198  of  the  constitution, 
and  declared  in  the  code  provision  (section 
3559),  to  employes  of  corporations  other  than 
railroads;  and  this  must  be  true,  for  other- 
wise the  court's  action  is  Inexplicable.  This 
view  was  Incorrect  and  the  Instruction  should 
not  have  been  given;  and  the  case  should 
have  been  submitted,  on  all  its  facts,  to  the 
determination  of  the  jury.  We  forbear  any 
comment  on  tbe  evidence,  as  the  case  must  be 
tried  again  on  the  lines  indicated  in  the  fore- 
going opinion.    Beversed  and  remanded. 
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HOLDKR.  Anditor.  y.  WINEMAN  et  al. 
(Supreme  Court  of  Mississippi.    April  17, 1899.) 

fuBLio  Lun>B — DHncTrm  Titlb — Bxcotebt  or 
Fmox. 
Code  1892,  c.  73,  i  2588,  providing  for  re- 
funding the  price  of  public  lands  to  purcliasers 
■whose  title  shall  fail,  applies  only  to  those 
purchasing  since  the  adoption  of  chapter  73, 
providing  the  new  scheme  for  a  land  office  and 
land  commissioner,  and  this  though  in  1896 
section  2588  vras  amended  to  read,  "shall  fail 
or  shall  have  tailed." 

Appeal  from  circuit  court,  Hlnda  county; 
Robert  Powell,' Judge. 

Mandamus  by  J.  R.  Wlneman  and  others 
against  W.  D.  Holder,  auditor.  There  was  a 
decree  for  petitioners,  and  defendant  appeals. 
Reversed. 

The  petition  alleged:  Ibat  petitloneTS  were 
the  sole  heirs  at  law  of  Maix  Wlneman,  de- 
ceased. That  on  May  2,  1882,  Robert  Lowry, 
then  governor  of  the  state  of  Mississippi,  and 
Henry  0.  Meyers,  secretary  of  state,  acting  un- 
der the  authority  of  the  legislature  of  the  state 
of  Mississippi  of  February  1,  1877,  executed 
patents  to  certain  purcliasers,  named  In  the 
petition,  of  the  lands  therein  described.  On 
the  same  day.  May  2,  1882,  all  said  patentees 
conveyed  the  lands  patented  to  them,  respect- 
ively, to  Marx  Wlneman,  by  deeds  duly  re- 
corded In  Adams  county,  In  which  county  said 
lands  are  situated.  That,  in  1886,  Mrs.  Lucy 
E.  Oastell  having  asserted  a  title  to  said 
lands,  dalmlng  under  and  through  a  grant 
from  the  state  antedating  said  patents,  Marx 
Wlneman  flled  his  bill  in  the  chancery  court 
of  Adams  county  against  said  Lucy  E.  Gastell 
and  John  M.  Slmonton,  state  land  commission- 
er, to  es'tablisb  and  confirm  his  title  to  said 
lands,  and  to  cancel  the  title  or  claim  of  title 
of  Mrs.  Gastell  and  the  state.  Pending  said 
suit,  Marx  Wineman  died,  and  petitioners,  as 
sole  heirs  at  law,  were  admitted  as  claimants, 
and  filed  a  supplemental  bill,  setting  up  title 
through  said  patents,  and  seelLing  to  establish 
tbeir  title  to  said  lands;  and  prayed  that,  if 
the  title,  derived  as  above,  failed,  such  failure 
be  determined,  that  they  might  avail  of  their 
rlgbt  to  collect  purchase  money  and  fees  from 
the  state  paid  for  said  lands.  The  land  com- 
missioner answered,  and  denied  that  the  state 
set  up  any  title  or  claim  to  said  lands.  Mrs. 
Oastell  answered,  and  asserted  her  title  to 
said  lands  to  be  prior  and  superior  to  com- 
plainants' title.  The  patents  issued  by  the 
state  to  said  lands  were  sufiicient  In  form  to 
pass  title,  and  would  have  passed  title  if  the 
state  had  owned  the  lands.  That  petitioners* 
title  had  therefore  failed,  and  they  had  pre- 
sented their  claim  to  the  auditor,  and  made 
demand  on  him  to  audit  and  allow  the  claim 
for  purchase  money  and  fees.  Petitioners 
prayed  for  a  writ  of  mandamus  to  compel  the 
auditor  to  audit  their  claim  and  to  Issue  a 
warrant  on  the  state  treasury  for  the  princi- 
pal, interest,  and  fees  due  them.  With  this 
petition,  as  exhibit  thereto,  was  filed  a  tran- 
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script  of  the  record  of  the  proceedings  In  the 
chancery  court  of  Adams  coimty.  The  pro- 
ceedings in  the  chancery  court  of  Adams  coun- 
ty show  that  a  demurrer  to  the  bill  filed  by 
Maix  Wineman  was  sustained,  and  the  blU 
dismissed;  but,  Maix  Wineman  having  died 
Just  before  that  decree  was  rendered,  the  fact 
of  his  death  not  being  known  at  the  time,  the 
decree  was  treated  as  a  nullity,  and  his  heirs 
filed  their  supplemental  bill,  which  was  annex- 
ed, and,  on  final  hearing  on  bill,  answers,  and 
proof,  the  bill  was  dismissed;  the  court  recit- 
ing in  the  decree  of  dismissal  that  it  appeared 
"complainants'  title  to  the  lands  in  controver- 
sy has  failed."  To  this  petition  for  manda- 
mus, defendant  pleaded:  First  That  the  state 
was  not  indebted  to  complainants,  as  alleged 
In  the  petition;  and  gave  notice  of  certain  evi- 
dence that  would  be  offered  under  said  plea. 
Secondly.  Defendant  pleaded  that  these  lands 
had  been  conveyed  by  the  state  to  Marx  Wine- 
man's  grantors,  and  the  same  lands  had  been 
conveyed  to  the  commissioners  of  Homochitto 
and  Leaf  rivers,  and  that  these  facts  had  been 
made  to  appear  to  the  land  commissioners, 
who  had  not  reported  the  same  to  the  legis- 
lature, with  information  of  the  amount  of 
purchase  to  be  refunded,  and  asked  for  an  ap- 
propriation therefor,  and  that  no  appropriation 
had  been  made  to  pay  the  money  claimed  by 
petitioners.  Thirdly.  Defendant  pleaded  that 
Marx  Wineman  fraudulently  obtained  title  to 
said  lands  from  the  state.  The  fourth,  fifth, 
and  sixth  pleas  were  the  ten,  six,  and  three 
years'  statute  of  limitations.  Petitioners  de- 
murred to  the  second,  fourth,  fifth,  and  sixth 
pleas  of  defendant,  and  the  demurrer  was  sus- 
tained to  those  pleas,  to  which  action  of  the 
court  defendant  excepted,  and  assigns  error 
therefor.  Issue  was  joined  on  the  first  and 
third  pleas.  The  proof  in  the  case  shows  that 
the  patents  to  the  lands  described  In  the  peti- 
tion and  exhibits  thereto  were  Issued  and  dat- 
ed the  2d  day  of  May,  1882,  at  the  auditor's 
office  at  Jackson,  Miss.,  and  that  the  patentees 
on  the  same  day  signed  and  acknowledged  the 
deeds  to  Maix  Wineman,  conveying  to  him 
the  several  parcels  of  land  patented  to  them, 
respectively.  That  Marx  Wineman,  through 
his  attorney,  paid  the  money  for  said  patents, 
and  that  the  several  patentees  were  mere  fig- 
ureheads, and  not  bona  fide  purchasers  from 
the  state;  Marx  Wlneman  being,  in  tact  the 
purchaser.  That,  at  the  time  Marx  Wineman 
had  these  lands  patented  to  his  confederates, 
the  deeds  from  the  commissioners  of  the  Hom- 
ochitto river  to  Mrs.  Gastell,  conveying  these 
same  lands,  were  of  record  In  Adams  county. 
That  the  act  of  the  legislature,  passed  In  1852, 
conveying  these  same  lands  to  said  conunls- 
sioners,  was  In  the  statute  books,  and  he  was 
charged  with  the  knowledge  of  its  existence. 
In  1869  Lucy  E.  Gastell  filed  her  bill  In  the 
circuit  court  of  the  United  States  against  Marx 
Wlneman,  and  litigated  with  him  the  title  to 
these  lands,  and  canceled  his  title  against  her 
right  and  title  thereto,  and  the  case  was  ap- 
pealed to  the  court  of  appeals,  and  was  by 
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that  court  affirmed.  In  November,  1890,  the 
Btate  of  Mississippi  filed  a  bill  in  the  chancery 
court  of  the  First  district  of  Hinds  county 
against  Maiz  Wlneman,  and  charged  that  the 
said  patents  to  said  lands  were  void,  and 
sought  to  cancel  the  same;  and  llarx  Wlne- 
man resisted  said  salt,  and  contended  that 
said  patents  were  valid;  and  said  cause  was 
dismissed  by  the  state.  Petitioners  presented 
their  patents,  with  the  transcript  of  record  in 
the  Adams  county  court  case,  to  the  land  com- 
missioner, and  asked  for  cancellation  of  the 
patents,  which  was  refused  by  the  land  com- 
missioner, unless  the  attorney  general  would 
BO  advise  him.  The  same  papers  were  pre- 
sented to  the  auditor,  and  he  was  requested  to 
andit  the  clabn  and  Issue  warrant,  which  was 
refused,  whereupon  petitioners  brought  this 
suit  From  a  judgment  in  the  circuit  court  In 
favor  of  plaintiffs,  defendant  appeals. 

Williamson  &  Potter  and  Wiley  N.  Nash, 
Atty.  Gen.,  for  appellant  Brame  &  Alexan- 
der, for  appdiees. 

WOODS,  a  J.  By  the  enactment  of  chap- 
ter 73  of  the  Oode  of  1892,  the  legislature 
wisely  devised  a  new  scheme  for  the  regula- 
tion, sale,  and  disposition  of  the  public  lands 
of  this  state.  A  new  office  was  created,  and 
a  new  officer  provided  for  to  take  charge  of 
and  administer  the  Important  duties  of  the 
office.  In  effect,  a  new  department  of  the 
executive  branch  of  the  government  was 
called  Into  existence.  The  first  section  of 
chapter  73  of  the  C!ode  Is  In  these  words: 
"Sec.  255&  Land-Office.  There  shall  be  a 
land-office,  to  be  kept  at  the  capitol  by  the 
land-commissioner,  wherein  shall  be  deposited 
the  records  of  the  surveyor-general's  office 
turned  over  to  this  state  by  the  United  States, 
all  field-notes,  plats  and  maps  of  surveys 
of  lands  belonging  to  the  office  of  sw^tmp 
land  commissioner,  and  all  the  papers,  docu- 
ments and  records  which  ought  to  be  kept  in 
the  land-office;  and  all  such  records  now  in 
the  possession  of  any  other  officer  shall  be  de- 
livered to  the  land-commissioner."  Section 
2566  is  as  follows:  "There  shall  be  a  land- 
commissioner  appointed  by  the  governor,  to 
hold  office  until  the  qualification  of  his  suc- 
cessor to  be  elected  at  the  general  election  in 
1805:  and  he  shall  succeed  the  swamp  land 
commissioner,  and  have  charge  of  the  swamp 
and  overfiowed  lands  and  indemnity  lands  in 
lieu  thereof,  the  internal  improvement  lands, 
the  Chickasaw  school  lands,  for  supervisory 
purposes  the  Choctaw  school  or  sixteenth  sec- 
tion lands,  the  lands  forfeited  to  the  state  for 
non-payment  of  taxes  after  the  time  allowed 
by  law  for  redemption  shall  have  expired, 
and  of  all  other  public  lands  belonging  to  or 
under  the  control  of  the  state;  and  the  regu- 
lation, sale  and  disposition  of  all  such  lands, 
except  the  Choctaw  school  lands,  shall  be 
made  through  the  land-office."  As  a  part  of 
this  wholly  new  scheme  of  dealing  with  the 
public  lands  through  the  agency  of  this  new- 


ly-created land  office,  and  by  the  land  com- 
missioner called  Into  being  by  the  Code,  sec- 
tion 2588  of  chapter  73  of  that  Code  makes 
provision  for  refunding  to  purchasers  of  lands 
through  the  land  office  the  purchase  money 
and  fees  paid,  with  interest  at  6  per  centum 
per  annum,  where  the  title  to  the  land  so 
sold  by  the  state  through  the  land  office  shall 
fall.  The  whole  new  system  of  dealing  with 
the  public  lands  was  prospective,  and  contem- 
plated future  failures  of  titles  to  lands  there- 
after to  be  sold  through  the  land  office.  The 
language  of  the  statute  is,  "If  the  title  to  any 
public  land  sold  by  the  state  through  the  land 
office  shall  tall,  the  state  shall  refund,"  etc. 
Plainly,  no  reference  was  made  to  lands  there- 
tofore sold  through  the  office  of  the  swamp- 
land commissioner,  or  the  office  of  the  auditor 
of  public  accounts,  or  otherwise.  For  the 
first  time  the  legislature  pledges  the  state  to 
refund  purdbiase  money  to  purchasers  of  its 
public  lands  on  failure  of  Its  title  when  the 
sale  should  thereafter  be  made  through  its 
land  office.  By  no  stretch  of  application  of 
any  rule  of  construction  can  section  2588  have 
any  r^erence  to  sales  made  through  the  office 
of  swamp-land  commissioner,  or  of  the  audi- 
tor's office,  or  otherwise,  under  the  old  and 
unsatisfactory  system  which  bad  long  pre- 
vailed prior  to  the  adoption  of  the  present 
Oode.  In  1896,  section  2588  was  amended 
(Acts  1896,  p.  60)  so  as  to  read:  "If  the  title 
to  any  public  land  sold  by  the  state  through 
the  land  office  shall  fall,  or  shall  have  failed, 
the  state  shall  refund  the  purchase  money  and 
all  fees  paid,  with  interest  at  six  per  centum 
per  annum,"  etc.  The  amendment  does  not 
have  the  effect  supposed  by  counsel  for  ap- 
pellees. The  employment  of  the  words,  "or 
shall  have  failed,"  only  confers  upon  pur- 
chasers of  lands  from  the  state  through  its 
land  office  that  which  they  already  had  by 
section  2S88  of  the  Code.  It  was  an  inartl- 
ficially  drawn  provision,  thought  by  the  legis- 
lature to  be  necessary  to  secure  a  refunding 
of  the  purchase  money  from  the  state  in 
cases  where  the  title  had  failed  after  the  adop- 
tion of  the  Code  of  1892,  by  which  the  land 
office  was  created,  and  which  was  already 
provided  for  by  the  terms  of  section  2688. 
Bnt  Its  chief  pntpose,  disclosed  by  the  re- 
mainder of  the  section,  was  to  enable  resi- 
dents of  the  state,  in  certain  cases,  to  secure 
patents  to  other  land  equal  in  quantity  to  that 
which  such  purchasers  had  lost  by  reason  of 
the  failure  of  their  title  acquired  by  sale 
through  the  land  office;  and  the  words,  "shall 
fall,  or  shall  have  failed,"  allied  to  this  chief 
object  of  the  amendment,  are  accurate.  The 
language  of  the  amendment  demonstrates  that 
only  sales  made  through  the  land  office  are 
embraced  in  its  terms;  for,  despite  the 
words,  "or  shall  have  failed,"  the  refunding 
is  to  be  confined  to  sales  made  by  the  state 
through  the  land  office.  By  every  rule  of 
grammatical  and  legal  construction,  the  sales 
for  which  refunding  is  provided  are  sales 
made  through  the  land  office.    The  amend- 
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ment  mnst  be  read,  "If  the  title  'to  any 
pnbUc  lands  sold  by  the  state  throngb  the 
land  oflSce  shall  fall,  or  If  the  title  to  any 
public  lands  sold  by  the  state  through  the 
land  office  shall  have  failed,"  etc.  The 
amendment  shows  that  the  legislature  had  In 
mind  only  lands  sold  by  the  state  through 
the  land  office,  embracing  those  sold  between 
1802  and  1896  as  well  as  those  that  might  be 
sold  after  1886.  Had  the  legislature  purposed 
to  bind  the  state  to  refund  the  purchase  mon- 
ey of  all  lands  ever  sold  by  the  state,  at  any 
time  since  the  organization  of  the  state  gov- 
ernment, whether  made  by  the  swamp-land 
commissioner,  the  auditor,  or  otherwise,  It 
would  have  used  the  plain  and  simple  Un- 
gnage  IndlcatiTe  of  such  purpose.  Bnt  It  in- 
tended no  such  universal  rule,  and  on**  so  far- 
reaching  in  its  effect  The  legislature  was 
amending  an  act  confined  exclusively  to  a 
new  office  and  a  new  officer,  and  wan  provid- 
ing relief,  In  certain  cases,  for  pnrchasers 
who  might  buy  from  the  state  through  the 
land  office,  nnder  the  new  scheme  then  inang- 
urated,,  and  was  not  opening  the  doors  of  the 
treasury  to  pnrchasers  for  the  last  SO  or  more 
years  who  had  bought,  not  In  reliance  vpon 
any  promise  to  refund  where  the  title  had 
tailed.  Such  purchasers  bought  at  their  per- 
il, and  the  state  was  under  no  obligation  to 
make  them  whole.  It  follows  that  the  ap- 
pellee has  no  standing  in  court,  and  that  the 
decree  in  his  favor  must  be  reversed,  and  the 
petition  for  mandamus  dismissed.  Decree 
here  accordingly. 


<77  MiM.  68) 

WOODRUFF  et  al.  v.  STATE  et  al. 

(Supreme  Oourt  of  Mississippi.    July  1,  1888.)i 

Lbvsi  Bisthict  —  AasBssuBNTs  —  Ltabtt.itt  or 
LuTDS— TacsT  ?cin>— SAX.B  toil  Dblinquxnt 
Tazbs— LiABiLiTT    or    Lands    Fubchasbd    bt 

TbBASUBBB — E<jniTT— JUBISDIOTION— MaKDAMUS 

—Limitations — Statb  Tazatioh— ExBHiTiONa— 
Ibbeoulabitibs  in  Balbs. 

1.  Act  March  17,  1871,  organized  levee  board 
No  1,  and  proTided  that  the  lands  of  the  dis- 
trict should  be  liable,  as  declared  in  the  act, 
for  the  expenses  of  the  levees  and  improve- 
ments in  the  act.  It  also  provided  for  an  an- 
nual assessment  of  2  per  cent,  per  annum  for 
12  years  on  the  lands  in  the  district,  and  for  the 
■ale  of  bonds.  Section  10  proviaed  that  the 
assessments  as  they  were  collected  should  con- 
stitute a  special  fund  tor  the  payment  of  the 
bonds.  Bdd,  that  the  lands  in  the  district  were 
liable  for  the  charges  and  assessments  levied 
on  the  land  at  2  per  cent,  per  annum  for  12 
years. 

2.Tlie  char^  and  assessments  existed  only 
as  a  tax  levied  on  land  until  collected,  and 
when  collected  the  taxes  became,  under  sec- 
tion 10  of  the  act,  a  trust  fnnd  pledged  to  the 
payment  of  the  bonds. 

3.  Under  section  13  of  the  act  the  lands 
stmck  off  to  the  treasuTer  at  a  sale  for  levee 
taxes,  and  not  redeemed,  were  declared  to  be 
a  part  of  the  levee  fund,  subject  to  sale  as  the 
board  should  order.  Held,  that  the  lands  them- 
selves were  not  the  trust  fund,  nor  a  part  of 
the  trust  fnnd,  pledged  to  the  creditors  of  the 
board,  bnt  wert  held  by  the  board  chargeable 
with  state  and  county  taxes,  their  collection 

1  Held  op,  on  suggestion  of  errors,  till  March 


alone   being   suspended   during   the   time   t&e 
board  held  the  land. 

4.  Lands  struck  off  to  the  treasnt«r  on  s 
sale  for  levee  taxes,  and  not  redeemed,  were 
subject  also  to  accrued  liquidated  levee  taxes, 
which  were  to  be  paid  by  the  board  during  its 
holding. 

5.  Equity  has  }urisdicti(»  of  a  bill  filed  by 
bondholders  of  a  levee  district  to  enforce  a  trust 
created  in  their  favor  by  the  statute  creating 
the  levee  district. 

6.  As  Act  March  17,  1871,  creating  levee  dis- 
trict No.  1,  provided  a  scheme  for  collecting 
the  taxes  authorised  in  the  act,  equity  has  no 
jurisdiction  to  assess  and  collect  them. 

7.  Where  the  proper  officers  of  a  levee  district 
have  not  assessed  and  collected  the  levee  taxes 
imposed  by  the  act  creating  the  district,  or  have 
failed  to  sell  the  lands  when  delinquent,  equity' 
is  without  jurisdiction  to  have  such  taxes  as- 
sessed and  collected,  the  remedy  being  by  man- 
damus. 

8.  The  right  to  compel,  by  mandamus,  offi- 
cers of  a  levee  district  to  assess  and  collect  the 
taxes  therein,  is  barred  by  the  six-years  stat- 
ute of  limitations. 

0.  As  under  Act  March  17,  1871,  establish- 
ing levee  district  No.  1,  it  was  provided  for  the 
levy  of  taxes  annually  to  create  a  fund  for  the 
payment  of  bonds  issued  by  the  district,  the  act 
of  1884,  alMiishing  the  board  and  repealing 
the  act  of  1871,  was  void  so  far  as  it  sought  to 
repeal  that  part  of  the  act  which  imposed  the 
charges  and  assessments  on  the  land,  and  its 
repeal  was  therefore  no  obstacle  to  the  right 
of  the  landholders  under  the  act  of  1871  to  en- 
force the  assessment  and  collection  of  the  tax- 
es as  provided  therein. 

10.  As  a  trust  fund  was  created  for  the  pay- 
ment of  the  levee  bonds,  and  as  the  right  to 
sue  for  trust  funds  is  controlled  by  the  10- 
years  statute  of  limitations,  the  holders  of 
such  bonds  were  barred  from  seeking  to  en- 
force the  same  after  10  years. 

11.  Lauds  held  by  the  state  subject  to  levee 
taxes  under  Act  March  17,  1871,  which  had 
been  sold  to  the  state  for  the  taxes  of  such  dis- 
trict In  whole  or  in  part,  and  levee  taxes  of 
district  No.  1,  due  on  all  the  lands  held  by 
the  state  at  the  time  suit  was  filed  by  the  bond- 
holders of  such  district,  title  to  which  had  been 
transferred  to  the  state  under  the  art  of  1876, 
providing  that  title  to  all  lands  held  by  the 
commissioners  of  district  No.  1  should  be  vested 
in  the  state,  and  all  funds  at  that  time  in  the 
state  treasury  to  the  credit  of  district  No.  1, 
were  held  by  the  state  as  trustee  in  posses- 
sion, for  which  it  must  account  to  the  bond- 
holders. 

12.  Under  Act  1867,  f  13,  providing  that  lands 
purchased  by  the  liquidating  levee  board  at  tax 
sales,  and  not  redeemed,  should  not  be  subject 
to  state  taxation  for  levee  purposes  or  other- 
wise, such  lands,  while  owned  by  the  liquidat- 
ing levee  board,  were  exempt  from  state  taxa- 
tion for  levee  purposes. 

13.  Lands  embraced  in  levee  district  No.  1 
were  legally  sold  to  the  liquidating  levee  board 
for  levee  taxes  due  thereon  prior  to  the  act  of 
1871,  and  subsequently  thereto  were  conveyed 
by  valid  title  to  the  liquidating  levee  board,  and 
while  held  by  it  were  not  subject  to  state,  coun- 
ty, or  No.  1  levee  taxes,  and  could  not  be  sold 
therefor. 

14.  Where  lends  claimed  by  the  liquidating 
levee  board  under  void  sales  were  legally  sold 
for  levee  taxes  due  to  levee  district  No.  1,  the 
sale  would  pass  title,  and  such  lands  purchased 
by  levee  board  No.  1,  or  by  the  state  for  it, 
were  a  part  of  the  levee  fund  of  district  No.  1, 
and  to  the  extent  of  the  taxes  due  thereon 
would  be  a  trust  fund  for  the  benefit  of  the 
holders  of  district  No.  1  bonds. 

15.  Sales  for  liquidated  levee  taxes  to  the  liq- 
I  uidating  levee  board  are  not  void  because  not 

made  on  the  proper  day. 

4.1890. 
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16.  Salea  to  Ilqaldating  traard  were  not  roid 
because  the  tax  collectors  had  not  duly  execut- 
ed their  bonds  before  making  sales. 

17.  Sales  to  the  liqnidatinf  board  were  not 
void  because  deeds  as  required  by  law  were 
not  executed  by  the  tax  collectors. 

18.  Curatire  Acts  Feb.  10,  1860,  and  April  10, 
1873,  and  CkKJe  1871,  being  in  force  while  the 
liquidating  levee  board  held  title  to  lands  sold 
for  delinquent  leyee  taxes,  perfected  the  title 
of  the  levee  board  to  the  land  after  the  expira- 
tion of  the  several  limitations  fixed  therein  as 
to  all  Irregularities  in  the  sale. 

19.  The  extension  by  the  legislatnre  of  the  time 
for  the  registration  of  debts  as  required  in  the 
liquidating  levee  act  did  not  render  void  bonds 
issued  to  pay  debts  registered  within  the  time 
fixed  under  such  act. 

•  20.  Act  April  11.  1876,  seeking  to  avoid  legally 
due  taxes,  or  release  any  portion  of  the  land 
embraced  in  levee  district  No.  1  by  the  act  of 
1871,  which  lands  and  taxes  were  to  a  certain 
extent  a  trust  fund  for  payment  of  bonds  issued 
by  such  district,  was  unconstitutional  and  void. 

21.  The  abatement  act  of  1876,  in  so  far  as  it 
undertook  to  abate  taxes  legally  due  levee 
board  No.  1,  which  taxes  were  to  constitute, 
when  collected,  a  trust  fund  for  the  payment  of 
bonds  issued  by  the  district,  was  nnconstita- 
tional  and  void. 

22.  Under  Acts  March  14,  1884,  relating  to 
levee  lands  held  by  purchasers,  and  providing 
tor  quitclaims  by  the  state  on  the  payment  of 
all  levee  taxes  up  to  date,  if  any  taxes  legally 
due  were  omitted  to  be  collected  at  the  time  of 
making  said  quitclaims  by  the  state,  the  lands 
are  still  liable  therefor. 

23.  As  Act  March  17,  1871,  creating  levee  dis- 
trict No.  1,  and  anthoriring  the  Issue  of  levee 
bonds,  provides  that  bonds  and  coupons  of  the 
board  snail  be  received  in  redemption  of  lands 
sold  for  nonpayment  of  its  taxes.  Act  March  5, 
1884,  permitting  the  state  auditor  to  receive 
bonds  and  coupons  of  levee  board  No.  1  in  re- 
demption of  lands  sold  for  nonpayment  of  its 
taxes,  does  not  affect  the  contractual  rights  of 
the  bondholders  under  the  act  of  1871. 

24.  A  bill  to  enforce  a  trust  in  relation  to 
bonds  issued  under  Act  1871  by  levee  district 
No  1  should  specifically  state  lands  sold  to  and 
held  by  levee  district  No.  1  as  part  of  the  trust 
fund  for  the  payment  of  such  bonds. 

Appeal  from  chancery  court,  Hinds  county; 
Warr«n  Cowan,  Chancellor. 

Bill  by  Amos  Woodruff,  trustee,  and  others, 
against  the  state  of  Mississippi  and  others. 
Demurrer  to  the  bill  was  sustained,  and  com- 
plainants appeal.    Affirmed. 

This  was  a  bill  filed  In  the  Chancery  court  of 
Hinds  county  by  complainants  aa  the  bond- 
holders of  levee  district  No.  1,  created  by  an 
act  of  March  17, 1871.  The  purpose  of  the  bill 
was  the  collection  of  their  bonds,  amounting 
in  this  case  to  the  principal  sum  of  |350,000. 
The  act  of  March  17,  1871,  provided  for  the 
Issuance,  by  the  board  of  leree  district  No. 
1  of  bonds  not  to  exceed  $1,000,000,  and  lev- 
ied a  tax  of  10  cents  per  acre  on  the  lands  of 
the  district  for  a  period  of  12  years,  including 
the  year  1871.  At  the  sale  made  for  taxes  the 
board  was  authorized  to  buy  In  the  lands  In 
default  of  bidders,  and  with  power  to  sell  the 
landa.  At  the  time  levee  district  No.  1  was 
created,  there  was  then  existing  a  board  of 
liquidating  leree  commissioners,  created  by 
the  act  of  1867,  an  act  which  liquidated  the 
large  debt  of  about  $760,000  of  a  former  gener- 
al levM  board,  and  lerled  a  tax  of  Ave  centa 


per  acre  on  the  lands  of  the  dlstilct,  to  be  t 
tinned  until  the  other  debt  waa  paid.  la  de- 
fault of  bidders,  the  liquidating  leree  board 
was  required  to  purchase  all  lands  sold  at  Uq- 
oldating  leree  tax  sales,  and  the  lands  thus 
acquired  were  made  a  trust  fund  for  the  pay- 
ment of  the  liquidated  bonds  Issued  under  the 
act  of  1867.  After  the  expiration  of  two 
years,  the  title  vested  absolutely  in  the  liqui- 
dating levee  board,  and  the  commissioners 
were  given  full  discretionary  power  in  respect 
to  the  sale  or  disposition  of  said  lands  for  the 
benefit  of  the  bondholders  of  the  district 
This  act  further  provided  that  all  lands,  while 
held  by  the  liquidating  leree  commlssloneia, 
should  be  exempt  from  all  state  and  county 
taxation,  as  well  as  all  levee  taxes.  Almost 
all  the  entire  territory  forming  the  original 
general  leree  district  and  the  liquidating  leree 
district  was  included  In  district  No.  1,  created 
by  the  act  of  March  17, 1871.  The  larger  part 
of  the  lands  in  controrersy  were  sold  to  the 
liquidating  leree  commissioners,  and  subse- 
quently purchased  from  the  board  by  the  de- 
fendants. A  portion  of  the  land  claimed  by 
the  complainants  In  their  bill  bad  been  sold 
to  leree  district  No.  1,  which  sales  in  part 
embraced  lands  held  at  the  time'  by  the  liq- 
uidating leree  conmilssloners.  The  act  of 
March  17, 1871,  made  the  taxes  levied  by  that 
act  a  lien  on  the  land,  and  made  the  taxes, 
when  collected,  a  trust  fund  for  the  payment 
of  the  bondholders  of  that  district;  but  It  did 
not  make  the  lands  held  by  the  board  under 
tax  sales  a  trust  fund  for  the  payment  of  the 
bondholders,  but  the  lands  simply  constituted 
general  assets  of  the  board  of  district  No.  1. 
But  the  act  of  April  11,  1876,  abolished  the 
board  of  commissioners  of  district  No.  1,  and 
made  the  auditor  and  treasurer  ex  officio  com- 
missioners of  said  district,  with  all  the  power 
of  the  original  commissioners  of  the  district. 
This  act  also  prorided  that  the  tiUe  to  an 
lands  held  by  the  commissioners  of  the  district 
No.  1  should  be  rested  In  the  state  and  the 
auditor  and  treasurer,  ex  officio  land  commis- 
sioners, with  full  power  to  settie  up  the  un- 
finished business  of  leree  board  of  district  No. 
1.  By  another  act  of  April  11, 1876,  the  office 
of  liquidating  leree  commissioners  was  abol- 
ished, and  the  auditor  and  treasurer  of  the 
state  were  made  ex  officio  liquidating  leree 
commissioners,  with  all  the  powers  of  the 
former  liquidating  leree  commissioners.  It 
was  also  prorided  by  the  first  named  of  these 
two  acts  that  thereafter  the  taxes  lerled  and 
assessed  for  district  No.  1  should  be  collect- 
ed by  the  sheriffs  of  the  sereral  counties  com- 
posing that  district  at  the  same  time  of  the 
collection  of  the  state  and  county  taxea  In 
selling  the  lands  held  by  the  state  under  tax 
sales,  the  taxes  of  district  No.  1  were  requir- 
ed to  be  paid  by  the  purchaser,  and  these  tax- 
ea  thus  collected  stood  as  a  trust  fund  for  the 
credltora  of  district  No.  1.  It  la  claimed  In 
the  bill  that  lands  were  sold  by  the  state  t» 
purchasers  without  requiring  the  payment  of 
all  taxes  of  said  lands  to  commlssloneia  of  dto- 
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trict  No.  1,  and  that  these  sales  were  Illegal 
and  void,  and  that  such  purchases  had  been 
made  of  some  of  these  lands  by  these  defend- 
ants. It  is  also  claimed  by  the  bill  that  the 
state  now  holds  title  to  a  large  portion  of 
the  land  in  controversy,  which  is  being  sold 
without  the  collection  of  the  taxes  of  district 
No.  1;  that  these  taxes  should  be  collected 
by  the  state,  and  when  collected  from  the  pur- 
chaser from  the  state  as  part  of  the  purchase 
money,  should  be  paid  over  to  these  complain- 
ants. It  is  Insisted  In  the  bill  that  a  large 
part  of  the  lands  In  controversy  were  acquired 
by  the  liquidating  levee  board  at  sales  which 
were  irregular  and  void,  and  therefore  these 
lands  were  subject  to  the  payment  of  said 
taxes.  It  is  speciflcally  objected  in  the  bill 
that  the  tax  sales  at  which  the  liquidating 
levee  commissioners  purchased  these  lands 
were  made  on  the  wrong  day;  that  special 
bonds  were  not  given  by  the  tax  collector,  as 
required  by  the  law,  prior  to  making  the  sales; 
that  the  lands  were  not  sold  in  the  smallest 
legal  subdivisions,  and  that  the  sales  were 
made  for  several  years'  back  taxes.  By  the 
act  of  February  10, 1860,  It  was  provided  that 
no  tax  sale  should  be  impeached  or  invalidat- 
ed for  any  cause  except  for  fraud  or  mistake 
in  the  assessment  or  sale,  or  upon  proof  of  the 
payment  of  the  taxes  prior  to  the  sale.  This 
statute  also  provided  that  no  suit  to  set  aside 
any  title  acquired  under  such  sale  shoold  be 
brought  unless  within  five  years  from  the 
date  of  the  sale.  The  general  purpose  of  the 
bill  was  to  charge  these  lands  with  the  pay- 
ment of  these  taxes  on  the  several  theories 
stated. 

Calhoon  &  Green,  for  appellants.  Yerger  & 
Percy,  Nugent  &  McWIlUe,  Frank  Johnston, 
J.  R.  Yerger,  Mayes  &  Harris,  and  WUey  N. 
Nash,  Atty.  Gen.,  for  the  State. 

WILLIAMSON,  Special  Judge.  The  proper 
decision  of  the  questions  raised  by  the  demur- 
rers In  this  case  Involves  necessarily  the  con- 
struction of  the  act  of  March  17,  1871,  creat- 
ing the  levee  board  No.  1,  under  which  act  of 
the  legislature  fbe  levee  bonds  sued  on  were 
Issued,  and  the  construction  of  the  act  passed 
In  1867,  known  as  the  "Liquidating  Levee 
Act"  also  the  construction  of  the  many  other 
acts  of  the  legislature  in  dealing  with  the  sub- 
ject of  levee  taxes  and  the  sales  of  lands  tx 
levee  taxes,  passed  subsequently  to  the  two 
acts  referred  to.  The  object  of  appellants' 
bin  Is  to  compd  the  administration  of  a  trust 
for  the  jnyment  of  the  bonds  of  the  levee 
board  No.  1  held  by  them,  which  trust  the 
bill  charges  has  been  wasted  and  mismanaged 
under  the  administration  of  the  trustee  by 
void  sales  of  the  trust  property  under  acts  of 
the  legislature,  by  failure  to  demand  taxes 
due  the  trust  estate,  and  by  conveying  away 
property  belonging  to  the  trust  estate  without 
enforcing  the  collection  of  the  purchase  money 
due  the  estate.  The  demurrers  to  the  bill 
plead  the  liz,  seven,  and  ten  years'  statutes 


of  limitations  In  bar  of  appellants'  right  to 
maintain  the  suit.  They  also  raise  the  ques- 
tion of  the  Jurisdiction  of  a  court  of  equity 
to  entertain  the  bill  and  grant  the  relief  asked 
tor.  Numerous  other  grounds  are  assigned 
against  the  sufficiency  of  the  bill. 

Let  us  first  examine  the  provisions  of  the 
act  of  March  17,  1871,  to  see  what  constitutes 
the  trust  fund  to  which  the  holders  of  the 
No.  1  levee  bonds  ogiay  look  for  their  pay- 
ment. After  creating  the  corporation,  declar- 
ing its  object  and  purposes,  providing  for 
the  organization  of  the  levee  board,  the  se- 
lection of  its  cheers  and  members,  and  pre- 
scribing their  powers  and  duties,  the  act  fixes 
the  boundaries  of  the  Mississippi  levee  dis- 
trict No.  1,  and  then  uses  this  language  at  the 
close  of  section  7:  "And  the  lands  embraced 
and  included  In  said  levee  district  shall  be, 
and  are  hereby  declared  to  be  and  are  made 
chargeable  and  liable,  as  hereinafter  declared, 
for  all  the  costs,  outlays,  charges  and  expenses 
to  be  incurred  or  made  for  the  levees,  works 
and  improvements  provided  for  and  contem- 
plated by  this  act  or  in  maintaining  the  same." 
Section  8  contains  the  following  language: 
"That  for  the  purpose  of  building,  repairing, 
constructing  and  maintaining  the  levees  and 
works  aforesaid,  and  for  carrying  into  effect 
the  purposes  of  this  act  a  uniform  charge  and 
assessment  of  two  per  cent  per  annum  on 
the  value  of  every  acre  of  unimproved  and 
Improved  land  and  cultivated  lands  in  said 
levee  district  Is  hereby  fixed,  levied  and  made, 
which  shall  continue  for  twelve  successive 
years  from  the  date  of  this  act,  and  shEill  be 
due  and  payable  the  first  day  of  September  in 
each  year  for  said  period."  The  remainder  of 
the  section  provides  for  fixing  the  value  of 
the  several  kinds  of  land  In  the  several  coun- 
ties embraced  In  the  district.  Section  9  pro- 
vides for  the  Issuance  and  sale  of  $1,000,000 
of  bonds,  to  enable  the  board  of  levee  commis- 
sioners to  carry  out  the  purposes  of  the  act 
Section  10  provides:  "That  the  charges  and 
assessments  levied  and  made  as  aforesaid  by 
this  act  shall  be,  as  they  are  from  time  to 
time  collected,  and  they  are  hereby  constitut- 
ed a  special  fund  and  trust  to  be  used  by  said 
board;  first  In  payment  of  any  bonds  that 
may  be  sold  or  used  as  before  provided  under 
this  act  and  of  any  money  that  may  be  bor- 
rowed under  Its  provisions;  secondly,  for  the 
payment  of  any  other  debts  and  liabilities  at 
said  board,  and  when  collected  the  same  shall 
be  paid  Into  the  treasury  of  said  board  for  the 
purposes  aforesaid."  It  is  clear,  from  the 
language  used  In  section  7,  that  the  lands  in 
the  district  were  made  chargeable  and  liable 
for  costs,  outiays,  and  expenses  as  therein- 
after declared;  that  Is,  to  the  extent  and  In 
the  manner  provided  In  the  sections  which  fol- 
lowed. By  section  8  the  charges  and  assess- 
ments levied  on  the  lands  were  fixed  at  2  per 
cent  per  annum  for  a  period  of  12  years  on 
the  value  of  each  acre  of  land  in  the  district 
To  this  extent  only  were  the  lands  In  the 
district  made  liable  for  the  costs,  outlays,  and 


Digitized  by  VjUU^lC 


25  SOUTHBiRN  BSPORTEB. 


(MiSB. 


expennes  mentioned  In  section  7.  The  charges 
and  aasessmenta  levied  and  made  by  section 
8  of  the  act  are  the  charges  and  assessments 
which,  by  section  8,  are,  as  they  are  from 
time  to  time  collected,  constituted  a  special 
fund  and  trust,  to  be  used  by  the  board  to 
pay  bonds,  borrowed  money,  etc.  Until  they 
were  collected,  the  charges  and  assessmmts 
were  not  a  trust  fund,  but  existed  only  as  a 
tax  levied  on  the  land;  a  charge  against  it, 
which  the  levee,  board  had  a  right  to  collect 
under  the  law,  and  which  the  creditors  of  the 
board  had  a  right  under  the  law  to  compel  It 
to  -coUect  When  collected,  the  taxes  became 
a  fnnd  which  the  act  declared  should  be  a 
trust  fund,  and  pledged  to  creditors.  Shotwell 
V.  Railway  Co.,  60  Miss.  512,  11  South.  465. 
The  lands  struck  oQ  to  the  treasurer  at  a  sale 
for  levee  taxes,  and  not  redeemed,  were  de- 
clared by  section  IS  of  the  act  to  be  a  part 
of  the  levee  fund,  subject  to  sale,  as  the  board 
should  order;  but  this  vesting  In  the  board 
of  the  title  to  the  lands  purchased  for  taxes 
was  simply  a  means  to  secure  the  collection  of 
the  charges  and  assessments  imposed  by  sec- 
tion 8  of  the  act,  which  charges  and  assess- 
ments, when  collected,  constituted  the  trust 
for  the  benefit  of.  creditors.  The  lands  them- 
selves were  not  the  trust  fund,  nor  a  part  of 
the  trust  fnnd,  that  was  by  the  act  pledged  to 
the  creditors  of  the  board.  The  lands  were 
held  by  the  board,  charged  with  state  and 
county  taxes,  which  had  to  be  accounted  for 
with  interest,  their  collection  being  suspended 
only  during  the  time  the  Na  1  board  held  the 
lands.  Not  only  were  these  lands  held  by 
the  board  subject  to  the  suspended  state  and 
county  taxes,  but  they  were  subject  also  to 
accrued  and  accruing  liquidating  levee  taxes, 
which  must  be  paid  by  the  No.  1  board  during 
Its  holding.  Only  state  and  county  taxes,  not 
liquidating  levee  taxes,  were  suspended.  The 
right  to  have  collected  No.  1  levee  taxes  due 
on  lands  purchased  by  the  board  at  tax  sales, 
and  held  by  it,  after  the  expiration  of  the 
period  of  redemption  expired.  Is  the  full  ec- 
tent  of  the  rights  and  Interests  the  creditors 
of  the  No.  1  levee  board  had  in  the  lands. 

The  subject-matter  of  this  suit  being  a 
trust,  it  comes  especially  within  the  Jurisdic- 
tion of  a  court  of  equity,  and  we  think  the 
chancery  court  of  Hinds  county  has  territorial 
Jurisdiction,  since  the  state  and  Its  officers  are 
.sued,  and  the  Delta  &  Fine  Land  Company, 
one  of  the  defendants,  is  dtmiicUed  at  Jackson. 
Olbbs  T.  Green,  54  Miss.  592.  But  the  chan- 
cery court  of  Hinds  county  has  no  Jurisdic- 
tion to  assess  and  coUect  taxes  In  levee  dis- 
trict No.  1.  The  legislature  provided  the 
scheme  for  collecting  the  taxes  In  the  very 
act  which  Imposed  them,  and  Jurisdiction  over 
this  subject  was  given  the  courts  in  this  dis- 
trict. If  the  proper  officers  In  the  several 
counties  embraced  In  levee  district  No.  1  have 
not  assessed  and  collected  the  levee  taxes  Im- 
posed by  the  act  of  1871  on  any  of  the  lands 
therein,  or  have  failed  to  sell  any  of  the  lands, 
when  delinquent,  at  the  time  and  within  the 


period  required  by  said  act,  the  chanoery  court 
of  Hinds  county  is  without  Jurisdiction  to  bare 
said  taxes  assessed  and  collected  by  sale  of 
the  lands  or  otherwise.  If  the  Hinds  county 
chancery  court  had  Jurisdiction  to  assess  and 
collect  said  taxes,  the  relief  could  not  be  grant- 
ed in  this  proceeding.  Complainants'  right  to 
apply  to  the  court,  and  compel  the  collection 
of  the  taxes,  Is  provided  for  in  section  10  of 
the  act  of  1871.  The  remedy  provided  was 
either  mandamus  against  the  levee  board  to 
have  the  taxes  collected,  or  the  appointment  of 
special  commissioners  by  the  court,  with  foil 
powers  to  assess,  collect,  and  pay  over  the 
taxes.  The  six-years  statute  of  limitations 
bars  these  remedies.  It  may  be  urged  against 
this  that  the  act  of  1884  abolished  the  levee 
board,  and  repealed  the  act  of  1871,  so  that 
there  was  no  one  to  sue.  We  reply  that  this 
provision  was  a  part  of  complainants'  contract 
The  holders  of  the  levee  bonds -could  not  en- 
Joy  the  benefit  of  the  trust  fund  without  the 
means  of  collecting  It,  hence  the  attempt  of 
the  legislature  to  repeal  the  only  remedy  for 
compelling  collection  of  the  taxes  was  tanta- 
mount to  a  repeal  of  that  part  of  the  act  which 
imposed  the  cliarges  and  assessments  upon 
the  lands,  and  was  therefore  null  and  void. 
The  act  of  1884  was  no  obstacle  to  complain- 
ants' right  to  apply  to  the  courts  of  the  dis- 
trict for  a  speedy  enforcement  of  tfxe  remedy,, 
guarantied  to  them  by  the  very  act  and  con- 
tract under  which  their  bonds  were  Issued. 
There  was  always  a  trustee  to  be  proceeded 
against,  and  the  courts  wefe  open.  The  levee 
board,  the  auditor  and  treasurer  of  the  state, 
and  the  state  itself  were  successively  trustees, 
and  could  have  been  proceeded  against.  The 
right  to  sue  for  trust  funds  Is  controlled  by 
the  lO-years  statute  of  limitations,  and  as 
against  all  the  lands  held  by  defendants  the 
Delta  &  Pine  Land  Company,  the  L.,  N.  O.  & 
T.  R.  Co.,  N.  T.  Burroughs,  and  other  pur- 
chasers holding  and  claiming  In  their  own 
right,  complainants  are  barred  of  their  right 
to  sue  on  aU  bonds  which  fell  due  10  years  or 
more  prior  to  the  filing  of  this  suit,  but  on 
all  bonds  which  fell  due  within  the  10  years 
suit  may  be  maintained.  As  to  No.  1  levee 
taxes  due  on  all  lands  held  by  the  state  at  the 
time  this  suit  was  filed,  which  had  been  sold 
to  the  state  for  district  No.  1  taxes,  In  whole 
or  In  part,  and  as  to  No.  1  levee  taxes  due  on 
all  the  lands  held  by  the  state  at  that  time, 
title  to  which  had  been  transferred  to  the 
state  under  operation  of  the  act  of  1876,  and 
as  to  any  taxes,  money,  ot  funds  that  may. 
at  that  time,  have  been  in  the  state  treasury 
to  the  credit  of  district  No.  1  levee  board,  or 
that  belonged  to  it,  the  state  was  trustee  In 
possession,  and  must  account  to  the  cestui  que 
trust  for  the  fimd;  and  as  to  these  matters 
the  appellants  are  entitled  to  report  from  the 
trustee,  and  a  discovery  as  to  the  true  amount 
of  the  trust  estate  on  hand.  Such  funds  col- 
lected will  be  aisled  to  the  payment  of  bonds 
not  barred. 
It  Is  alleged  in  the  bill,  and  earnestly  con- 
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tended  in  the  lirleft  for  appelUnta,  that  the 
lands  held  by  the  Uqaldating  levee  board  un- 
der titles  acquired  at  aales  for  llqnldating 
leree  taxes,  made  In  accordance  with  the  pro- 
vlslona  of  the  Acts  of  1866-67,  were  subject 
to  the  levee  taxes  of  the  No.  1  board,  levied 
by  the  act  of  March  17,  1871.  We  cannot  as- 
sent to  this  proposition.  Under  the  provision 
contained  In  section  13  of  the  act  of  1867,  the 
lands  purchased  by  the  liquidating  levee  board 
at  tax  sales,  and  not  redeemed,  were  not  sub- 
ject to  state  taxation  for  levee  purposes,  te 
otherwise.  During  the  time  they  were  owned 
by  the  liquidating  levee  board  such  lands 
were  exempt  from  state  taxation  for  levee  pur- 
poses. This  Is  a  most  valuable  provision  In 
the  legislative  contract  made  with  the  holders 
of  the  liquidating  levee  board,  and  doubtless 
was  most  potential  in  persuading  them  to  sac- 
rifice a  large  part  of  theh:  claims  against  the 
old  board,  and  to  accept,'  In  lieu  thereof,  the 
new  bonds  for  much  lees  amount.  Being  a 
material  part  of  the  contract,  the  legislature 
was  without  authority  to  repeal  or  modify  It; 
nor  did  the  legislature  repeal  or  modify  this 
clause  by  any  of  the  provlsioos  of  the  act  of 
1871  creating  district  Mo.  1.  This  was  the 
law  at  the  time  the  act  of  1871  was  luused 
and  the  bonds  now  sued  on  were  sold.  The 
holders  purchased  the  bonds  ot  the  No.  1  board 
while  this  exemption  was  in  force,  and  they 
took  the  bonds  with  full  notice  that  no  reve- 
nue from  this  source  could  be  realized  for 
their  payment  It  was  not  necessary  to  spee 
Ify  In  the  act  of  1871  the  exemption  of  lands 
held  by  the  liquidatlnc  levee  board  from  the 
charges  and  assessmenis  therein  Imposed  and 
levied.  Such  lands  stood  exempted  by  an  Ir- 
repealable  law.  It  follows  that  sales  of  lands 
embraced  in  levee  district  No.  1,  legally  made 
to  the  liquidating  levee  ooard  for  liquidating 
levee  taxes  due  thereon  prior  to  the  act  of 
1871,  and  even  subsequently  thereto,  conveyed 
valid  titles  to  the  liquidating  levee  board;  and 
while  held  by  the  liquidating  levee  board  said 
lands  were  not  subject  to  any  state,  county, 
or  No.  1  levee  taxes,  and  could  not  be  sold 
tberefor.  Told  sales  to  the  liquidating  levee 
board  woold,  <tf -coarse,  not  exempt  the  lands 
from  state,  county,  and  No.  1  levee  taxes 
while  such  lands  were  claimed  by  the  Uqul- 
datlng  levee  board  under  such  void  title;  and 
a  legal  sale  of  lands  thus  held  by  the  liqui- 
dating levee  board  under  v(rid  titles  for  levee 
taxes  due  the  No.  1  board  would  pass  title, 
and  snch  lands  purchased  by  levee  board  No. 
1,  or  by  the  state  for  It,  would  be  held  as  a 
jiart  ot  the  levee  fund  of  the  ^o.  1  board,  and 
to  the  extent  of  the  taxes  due  thereon  to  the 
Na  1  board  would  be  a  trust  fund  held  for 
the  ben^t  of  the  holders  of  district  Na  1 
bonds. 

The  sales  to  the  llqnldatlng  levee  board  are 
not  void  for  the  reasons  assigned  In  appel- 
tants'  bill  of  complaint,  to  wit:  (1)  That  they 
■wen  not  sold  on  the  proper  day;  (2>  that 
ttoDds  were  not  duly  executed  by  the  tax  col- 
lectors beton  making  the  sale;  (f)  that  deeds, 


as  required  by  law,  were  not  executed  by  tba 
tax  collectors.  These  Irregularities  would  not 
avoid  the  sales  to  the  liquidating  levee  board. 
It  Is  not  averred  in  the  bill  that  no  liquidating 
levee  taxes  were  due,  nor  Is  it  averred  that 
the  taxes  due  were  paid  before  the  sale,  that 
no  deed  of  any  kind  was  made,  nor  that  any 
fundamental  or  constitutional  requirement  had 
been  dispensed  with  In  the  assessment  of  the 
lands,  the  levee  of  the  taxes,  or  In  the  sales 
for  taxes.  Besides,  the  acts  of  February  10, 
1860,  the  act  of  April  10,  1873,  and  the  provi- 
sions of  the  Code  of  1871,  were  curative  stat- 
utes in  force  during  the  time  the  titles  were 
held  by  the  liquidating  levee  board,  and  per- 
fected the  titles,  after  the  expiration  of  the 
several  limitations  fixed  In  the  law,  as  to  all 
irregularities  in  the  sales. 

We  do  not  think  the  extension  by  the  legla- 
lature  of  the  time  for  the  registration  of  debts, 
as  required  in  the  liquidating  levee  act  ren- 
dered void  the  bonds  issued  to  pay  debts  regis- 
tered within  the  time  fixed;  nor  would  any 
defective  registration,  as  charged  in  the  blD, 
avoid  the  liquidating  bonds  Issued  to  pay  said 
debts.  The  legtslatnre  conld  not  abate  any 
taxes  legally  due  the  No.  1  levee  board  on 
any  of  the  lands  emlnraced  in- levee  district 
No.  1,  and  any  act  of  the  legislature  which 
attempted  to  abate  any  snch  legally  due  taxes, 
or  to  release  any  portion  of  the  lands  embrac- 
ed in  said  district  by  the  act  of  1871,  is  un- 
constittitional,  null  and  void.  Hence  we  hold 
the  act  approved  April  11,  1876,  being  an  act 
to  relieve  the  lower  part  of  Coahoma  county 
and  the  counties  of  De  Soto  and  Tallahatchie 
from  levee  taxes  of  district  No.  1  to  be  uncon- 
stitutional, null  and  void,  and  it  was  the  duty 
of  the  tax  collectors  of  levee  board  No.  1  to 
have  proceeded  to  collect  the  levee  taxes  due 
on  the  lands  attempted  to  be  exempted  by 
this  act;  but  if  this  was  not  done,  and  if  thfe 
holders  of  the  bonds  have  stood  by,  and  have 
not  resorted  lO  the  remedies  prescribed  In 
their  contract  to  enforce  the  collection  of  said 
taxes  or  to  have  the  lands  sold,  it  is  now  too 
late.  Complainants  were  barred  of  their 
ri(^ts  and  remedies  to  collect  said  taxes  at  the 
time  this  proceeding  was  begun. 

The  abatement  act  of  1875  was  null  and 
void  In  so  far  as  It  undertook  to  abate  any 
taxes  legally  due  levee  board  No.  1.  The  levee 
taxes  legally  due  the  No.  1  levee  board  on  any 
lands  which  had  been  struck  off  or  sold  to  the 
No.  1  board  or  to  the  state  after  the  law  re- 
quired the  tlUe  to  be  made  to  the  state  must 
have  been  paid  when  said  lauds  were  purchased 
from  the  state,  else  the  lands  are  still  liable  for 
such  taxes  as  were  legally  due  levee  board 
No.  1  at  the  time  of  the  purchase.  None  of 
these  levee  taxes  was  abated  by  the  act  of 
1876;  and  the  acts  of  the  legislature  approved 
March  14,  1884,  and  March  2,  1888,  which 
dealt  solely  with  levee  lands  held  by  purchas- 
ers under  the  decree  of  the  Hinds  county  chan- 
cery court  in  the  case  of  Glbbs  v.  Green,  54 
Miss.  592,  did  not  attempt  to  abate  any  No.  1 
levee  taxes  that  may  have  been  due  at  the 
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time  of  tbe  qnltclaim  of  the  state's  title.  The 
act  of  1881  distinctly  required  that  all  state, 
county,  and  levee  taxes  due  on  the  lands  up  to 
the  date  of  the  execution  of  the  quitclaim  deed 
should  hare  been  paid  before  the  deed  could 
be  executed.  By  section  2  of  tbe  act  of  1888 
It  Is  expressly  provided  that  tbe  deed  to  be 
executed  by  the  auditor  In  pursuance  of  that 
act  "shall  have  the  ^ect  of  passing  the  title 
of  tbe  state  to  the  lands  embraced  therein, 
whensoever  the  same  may  have  been  acquir- 
ed, and  of  releasing  all  taxes,  state,  county 
and  municipal,  which  may  have  accrued  prior 
to  the  date  of  the  purchase  from  said  commis- 
sioners, notwithstanding  any  error  or  mlscal- 
cnlation  by  the  auditor  of  tbe  amount  of  taxes 
to  be  paid  under  the  provisions  of  this  section, 
and  no  such  error  or  miscalculation  shall  be 
hdd  to  Invalidate  such  conveyance  or  Impair 
the  effect  hereinbefore  dedared,  but  tbe  land 
conveyed  shall,  nevertheless,  be  liable  for  any 
deficiency  In  the  amount  stated  or  demanded." 
It  will  be  perceived  that  the  lands  were  re- 
lieved only  from  state,  county,  and  municipal 
taxes  which  may  have  accrued  prior  to  the 
date  of  the  purchase  from  the  commissioners. 
No  clause  In  tbe  act  undertakes  to  release  the 
lands  from  levee  taxes.  The  law  required 
levee  taxes  legally  due  the  No.  1  board  to  be 
paid  before  a  quitclaim  could  be  obtained  un- 
der either  of  tbe  acts,  and,  if  any  taxes  legal- 
ly doe  levee  board  No.  1  were  omitted  to  be 
collected  at  the  time  of  making  said  quit- 
claims by  the  auditor,  tbe  lands  are  still  lia- 
ble for  them.  Now,  the  bill  aUeges  generally, 
that  these  lands  were  quitclaimed  to  defend- 
ants without  collecting  the  taxes  due  levee 
board  No.  1,  and  complains  further  that  for 
the  levee  taxes  which  were  paid  In  the  pur- 
chase the  bonds  were  accepted  Instead  of  re- 
quiring cash.  We  cannot  agree  with  coun- 
sel for  appellants  that  it  was  a  violation  of 
the  contractual  rights  of  complainants  that 
the  act  approved  March  6,  1884,  by  Its  third 
lection,  permitted  tbe  auditor  to  receive  the 
bonds  and  coupons  of  levee  board  No.  1  in  the 
'  redemption  of  lands  sold  for  nonpayment  of 
its  taxea  The  very  act  under  which  com- 
plainants hold  their  l>onds  and  assert  all  their 
rights  stipulates.  In  so  many  words,  that 
"said  I>onda  or  coupons  shall  l>e  receivable 
after  maturity,  at  par,  in  payment  of  any 
cliarge  or  assessment  fixed,  levied  or  made  by 
this  act"  If  at  the  time  the  quitclaims  were 
executed  to  defendants  under  the  acts  of  1881 
or  1888  taxes  due  levee  board  No.  1  were 
paid  in  bonds  or  coupons  issued  under  tbe 
act  of  1871,  it  was  a  legal  payment  and  sat- 
isfaction of  said  taxes,  and  the  holders  of  oth- 
er levee  bonds  may  not  complain. 

We  do  not  think  the  blU  of  complaint  is  snf- 
ficlentiy  specific  in  some  respects.  It  should 
more  specifically  describe  the  lands  claimed 
by  the  several  defendants  against  which  re- 
lief is  sought  It  should  more  specifically 
state  tbe  amount  of  taxes  claimed  to  be  due 
on  tbe  lands  held  and  claimed  by  tbe  several 
defendants  respectively.    It  tbonld  state  more 


specifically  what  lands  were  sold  to  and  bdd 
by  the  levee  I)oard  No.  1.  These  matters  are 
disclosed  by  tbe  public  records,  which  are 
open  alike  to  complainants  and  defendants, 
and  as  to  them  the  bill  does  not  make  show- 
ing sufficient  to  call  for  discovery.  If  tbe 
bill  stood  confessed  in  its  present  shape,  no 
specific  relief  could  be  decreed  against  any 
particular  lands.  As  we  stated  above,  com- 
plainants may  properly  call  upon  the  state, 
as  trustee  In  possession,  to  report  and  discov- 
er any  funds  on  hand  at  the  time  of  com- 
mencing this  suit  which  belonged  to  the  trust 
estate.  It  follows  from  tbe  views  of  the  court 
expressed  above  that  tbe  decree  of  the  lower 
court  sustaining  the  demurrers  of  defendants 
must  be  affirmed,  but  the  bill  will  not  be  dis- 
missed. Leave  to  amend  their  bill  within  80 
days  from  the  filing  of  mandate  In  lower 
court  will  be  granted  the  complainants,  and 
the  cause  will  be  remanded  to  be  proceeded 
with  in  accordance  with  this  opinion. 


McAIiEXANDEB  t.  COOPWOOD  et  aL 
(Supreme  Court  of  MlssissippL   April  17, 1800.) 
Wan  or  Assistjuiot— Baa  Jusioita— Uiii<i.wfo& 

DaTAIHXB. 

A  decree  in  partition  establishing  defend- 
ant's titie  to  land,  and  authorizing  the  issuance 
of  a  writ  of  assistance  to  put  nim  in  posses- 
sion, justifies  a  dismissal  of  an  action  of  un- 
lawful detainer  commenced  by  defendant  after 
he  had  filed  his  answer  in  the  partition  suit 

Appeal  from  circuit  court,  Marshall  county; 
Z.  M.  Stephens,  Judge. 

Unlawful  detainer  by  W.  .F.  McAlexander 
and  others  against  Bettie  Coopwood  and  an- 
other. From  a  dismissal  of  tbe  complaint, 
plaintiff  W.  F.  McAlexander  ^peala.  Af- 
firmed. 

Strickland  &  Gary,  for  appellant  O.  M. 
Featherston,  for  appellees. 

TEBRAL,  J.  On  the  19th  of  October. 
1897,  Mrs.  B.  A.  Coopwood,  John  Edwards, 
Willie  Edwards,  and  Mrs.  M.  M.  McAlexander 
filed  their  bill  in  the  chancery  court  of  Mar- 
sliall  county  against  W.  F.  McAlexander,  al- 
leging complainants  and  the  defendant  to  be 
the  tenants  in  common,  as  the  heirs  at  law 
of  W.  O.  McAlexander,  who  died  in  January, 
1896,  intestate,  of  240  acres  of  land  in  section 
20,  and  of  240  acres  of  land  In  section  32, 
and  of  110  acres  of  land  In  section  28,  parcels 
specifically  set  out  in  the  bill,  all  of  township 
2,  range  3,  In  Marshall  county,  and  praying 
for  a  partition  thereof  according  to  their  re* 
spective  rights  as  averred  in  the  bilL  On  No- 
vember 22,  1897,  W.  F.  McAlexander  filed  bis 
answer  to  said  bill,  admitting  that  complain- 
ants and  himself  were  the  heirs  at  law  of  said 
W.  C.  McAlexander,  and  were  tenants  in 
common  of  tbe  land  described  in  section  28; 
but  claimed  that  he,  the  said  W.  F.  McAlex- 
ander, was  tbe  sole  owner  of  the  land  set  out, 
in  sections  29  and  82.    At  tbe  May  term,  1896* 
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of  the  chancery  court,  a  decree  was  entered 
In  said  suit  establishing  a  title  in  W.  F.  Mc- 
Alezander  to  the  lands  in  sections  29  and 
32,  and  decreeing  that,  if  they  were  not  de- 
livered np  to  him  by  Mrs.  B.  A.  Coopwood 
within  80  days,  a  writ  ot  assistance  issue  to 
put  her  off,  and  to  put  W.  F.  McAIexander  in 
possession.  And  by  the  same  decree  the 
lands  In  section  28  were  ordered  sold  for  a  dl- 
Tlslon  of  the  proceeds  between  the  parties  to 
said  bill.  On  the  29th  of  December,  1897, 
W.  F.  McAIexander,  B.  J.  Babb,  and  Mrs.  M. 
M.  McAIexander  brought  unlawful  detainer 
against  Mrs.  B.  A.  Coopwood  and  her  husband 
for  the  lands  in  sections  29  and  82,  claimed 
In  the  partition  suit  to  be  common  property, 
and  this  unlawful  detainer  suit  came  on  to 
be  tried  at  the  August  term,  1898,  of  the 
circuit  court  of  Marshall  county,  when  the 
proceedings  in  the  chancery  suit  above  re- 
cited were  set  up  by  way  of  motion.  In  bar 
of  the  unlawful  detainer  suit  The  court 
sustained  the  motion,  dismissed  the  suit,  and 
W.  F.  McAIexander  appeals. 

As  the  chancery  court  had  fully  established 
the  title  of  W.  F.  McAIexander  to  the  lands 
embraced  in  the  unlawful  detainer  suit,  and 
had  decreed  him  possession,  and  ordered  a 
writ  of  assistance  for  that  purpose,  and  as  the 
chancery  proceeding  was  Instituted,  answer  of 
W.  F.  McAIexander  was  filed,  and  the  suit 
was  depending,  long  before  the  action  of  nn- 
lawful  detainer  was  brought,  we  do  not  per- 
ceive that  W.  F.  McAlexapder  can  obtain  bet- 
ter right  or  higher  security  by  a  Judgment  In 
the  unlawful  detainer  suit  than  he  now  has  by 
the  decree  of  the  chancery  court,  and  it  would 
seem  a  vain  thing  to  have  Judgment  In  the 
circuit  court  for  the  possession  of  the  very 
lands  for  which  he  has  a  decree  in  the  chan- 
cery court  As  the  decree  of  the  chancery 
court  seems  to  be  valid,  and  there  Is  no  sug- 
gestion of  invalidity  against  it,  we  think  the 
parties  and  the  court  might  be  spared  to  be 
further  vexed  about  the  possession  of  said 
land.    Affirmed. 


(76  Hln.  763) 

HILLIARD  et  al.  v.  CHEW. 
(Supreme  Court  of  Mississippi.    April  17,  1899.) 

JUSnOBS    0»    THB    PbACT — JUDOmHTS — DiSTBIOTS. 

A  judgment  by  default  on  personal  serv- 
ice before  a  justice  of  the  peace  in  a  different 
district  than  that  in  which  defendant  is  a  resi- 
dent honseholder  and  freeholder,  and  In  which 
the  debt  was  contracted,  and  in  which  there  is 
an  acting  justice  of  the  peace  qualified  to  try 
the  action,  is  void. 

Appeal  from  chancery  court,  Ooahoma 
county;  A.  H.  Longlno,  Chancellor. 

Injunction  by  George  Chew  against  H.  B. 
Hilliard  and  another.  Decree  for  complain- 
ant and  defendants  api)eal.    Affirmed. 

Butt  &  Butt  for  appellants.  Fitzgerald  & 
Maynard,  for  appellee. 

TBRRAL,  J.  On  the  12th  of  August  1895, 
at  Oarksdale,  In  the  Fourth  district  for  the 


election  of  justices  of  the  peace  of  Coahoma 
county,  before  a  justice  of  the  peace  thereof, 
a  judgment  was  rendered  in  an  action  of  as- 
sumpsit in  favor  of  H.  E.  HlUlard  against 
George  Chew  for  1195.63.  The  said  judg- 
ment was  rendered  by  default  upon  personal 
service.  George  Chew,  at  the  time  of  the 
bringing  of  the  suit  and  of  the  Judgment 
was  a  resident  householder  and  freeholder  of 
district  No.  5  of  said  county,  where  said  debt 
was  contracted,  and  where  there  was  an  act- 
ing Justice  of  the  peace  quallfled  to  try  said 
suit  Execution,  Issued  upon  said  Judgment, 
was  levied  upon  seven  bales  of  cotton  as  the 
property  of  C^ew,  when  he  filed  his  bill  here- 
in, and  obtained  a  perpetual  injunction 
against  the  enforcement  of  said  judgment 
As  the  Justice  of  the  peace  of  district  No.  4 
did  not  acquire  jurisdiction  of  the  cause  of 
action  between  the  parties,  the  Judgment 
against  Chew  was  void,  and  the  decree  giving 
him  a  perpetual  injunction  against  it  is  ap- 
proved.   Affirmed. 


(76  Miss.  8U) 
HORNE  V.  HIGGINS. 
(Supreme  Court  of  MissisBippI.    April  10,  1899.) 

Pabol  Tbubts— EyrDBNOK— Advbbsb  Pobsbbsion— 
Fhaxjd— Plbadino. 

1.  Ck>de,  i  4230,  making  void  all  parol  trusts 
In  land,  precludes  a  erantor  in  a  deed  from 
proving  by  parol  that  the  deed  was  executed  to 
enable  the  grantee  to  manage  the  land  for  the 
grantor's  benefit,  and  not  to  devest  him  of  his 
interest  in  the  land. 

2.  One  seeking  to  set  aside  a  deed-  for  fraud, 
and  to  establish  a  resulting  trust  to  other  land 
purchased  by  the  grantee  with  the  proceeds  of 
the  sale  of  the  land  conveyed  by  tlie  deed,  does 
not  show  any  bar  to  adverse  possession  by  ai- 
leging  that  he  joined  in  the  deed  executed  by 
his  grantee  when  he  sold  the  land. 

3.  A  son  cannot  avail  himself  of  a  presump- 
tion of  fraud  and  undue  influence  in  the  execu- 
tion of  a  deed  by  him  to  his  motlier  for  a  gross- 
ly inadequate  consideration,  where  he  ailleges 
that  she  did  not  intend  to  defraud  him,  and  that 
the  deed  was  executed  to  protect  him  from 
squandering  his  property. 

Appeal  from  chancery  court,  Lauderdale 
county;  N,  C.  Hill,  Chancellor. 

Bill  in  chancery  by  Charles  B.  Hlggins 
against  John  H.  Home.  Defendant's  demur- 
rer to  the  bill  was  overruled,  and  he  appealed. 
Reversed. 

The  bill  alleges  that  Peter  H.  Hlggins,  com- 
plainant's father,  died  September  19,  1881,  hi- 
testate,  leaving,  aurvlvlng,  Mrs.  Q  M.  Hlg- 
gins, his  widow,  and  two  sons,  complainant 
and  John  Hlggins;  that  Peter  Hlggins  was 
seised  and  possessed  of  real  estate  worth 
$76,000  at  his  death;  that  John  Hlggins  died, 
leaving  no  wife  or  children;  and  that  com- 
plainant inherited  a  one-third  interest  in  his 
father's  estate  at  his  death,  and  also  inher- 
ited the  one-third  Interest  In  said  estate  from 
John  Hlggins  at  his  death;  that  complainant 
attained  his  legal  majority  on  the  3d  day  of 
April,  1886,  and  was  then  of  rather  unsteady 
habits,  and  disposed  to  be  wayward,  and  his 
mother,   recognizing  this,   was  unwilling  to 
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trust  him  trlth  the  possession  of  his  estate; 
that  his  mother,  Mrs.  M.  C.  Hlggins,  was  duly 
appointed  administratrix  of  his  father's  es- 
tate, and  paid  all  of  his  Indebtedness  out  of 
the  personal  property  owned  by  him;  that 
complainant  was  desirous  of  embarking  In  a 
small  business,  requiring  the  Immediate  ad- 
vancement of  |S00,  and  applied  to  his  mother 
for  that  sum  of  money,  which  request  was 
denied;  that  his  mother  suggested  that.  If  he 
would  execute  to  her  a  deed  of  conveyance  to 
hla  two-thirds  Interest  In  the  estate  property, 
she  would  furnish  him  the  money  desired; 
that  complainant  recognized  her  purpose  to 
be  the  protection  of  bis  estate  against  his  own 
Improvidence,  and,  having  more  confidence  In 
her  ability  to  manage  It,  assented,  and  exe- 
cuted the  deed,  as  required,  on  the  17th  day 
of  April,  1886,  the  deed  reciting  a  considera- 
tion of  $500,  which  was  In  fact  the  true  con- 
sideration; that  It  was  not  the  purpose  or  in- 
tention of  his  mother  to  perpetrate  any  fraud 
or  imposition  upon  complainant;  that  he,  as 
well  as  she,  knew  and  were  advised  that  the 
said  transaction  was  a  legal  fraud,  and  a 
nullity,  and  for  the  purpose,  only,  of  prevent- 
ing complainant  from  squandering  his  estate, 
and  that  the  invalidity  was  so  patent  that  no 
one  would  accept  a  deed  to  any  of  the  proper- 
ty, without  his  Joining  In  the  deed;  that, 
after  the  execution  of  this  deed,  his  mother 
made  divers  sales  of  parcels  of  said  property, 
and  executed  murtgEiges  on  other  parcels, 
and,  at  his  mother's  request,  complainant 
Joined  with  her  In  the  execution  of  all  these 
deeds;  that  his  mother  received  large  sums 
of  money  In  this  way.  In  all  about  $52,000, 
and  that  she  Invested  this  money  in  other 
property,  and  expended  it  in  making  Improve- 
ments on  said  property;  that  Mrs.  M.  C.  Hlg- 
gins  Intermarried  with  defendant.  Home,  In 
September,  1897,  and  died  in  December,  1807, 
intestate;  that  complainant  acquired  a  two- 
thirds  Interest  In  all  the  property  owned  by 
his  father  at  his  death,  and  one-half  Interest 
in  all  property  owned  by  his  mother  at  her 
death;  that  Mrs.  M.  C.  Biggins  purchased  and 
paid  for  the  property  acquired  after  the  death 
of  her  husband  with  funds  derived  from 
sales  of  said  property  Inherited  as  aforesaid; 
and  that  the  improvements  made  thereon 
were  likewise  paid  for  out  of  money  so  de- 
rived, and  Mrs.  M.  C.  Higgins  held  said  prop- 
erty, so  acquired  in  trust  for  the  benefit  of 
complainant  to  the  extent  of  an  undivided 
two-thirds  Interest.  The  prayer  of  the  bill 
was  for  the  cancellation  of  the  deed  of  April 
17,  1886,  .to  complainant's  mother,  and  that  a 
resulting  trast  be  decreed  in  favor  of  com- 
plainant in  all  the  property  acquired  by  his 
mother,  after  his  father's  death,  with  the  pro- 
ceeds of  the  property  owned  by  him  at  bis 
death. 

FeweU  &  Son,  for  appellant    O.  Q.  HaQ  & 
Son,  for  appellee. 

WHITFIELD,  J.    In  so  far  as  the  blU  seeks 
to  establish  a  trust  by  parol.  In  the  face  of 


the  deed  that  Mrs.  HIgglns  was  to  manage 
the  estate  conveyed,  etc.,  for  her  son,  It  Is  ob- 
noxious to  section  4230,  Code  1882.  As  to  the 
statute  of  limitations,  it  Is  to  be  said  that  the 
claim  of  no  adverse  holding  relied  on  as  an 
answer  thereto  Is  far  from  the  fullness  and 
detail  of  statement,  as  to  the  facts  making 
out  the  adverse  holding,  necessary.  Mere 
Joinder  In  the  deeds,  the  mother  getting  all 
the  money,  is  not  enough.  If  there  are  facts, 
as  there  may  be,  answering  the  statute,  they 
must  be  pleaded.  The  purpose  of  the-  bill 
seems  to  be  to  first  set  aside  the  deed  tor 
fraud  and  undue  Influence;  and,  that  deed 
thus  put  out  of  the  way,  to  then  establish  a 
resulting  trust  arising  from  the  Investment  of 
what  would  then  be  the  money  of  appellee 
In  lands  the  title  to  which  was  taken  In  the 
mother.  And  that  Is  the  true  line  of  attack. 
If  the  facts  warrant  It.  But  the  averments 
of  this  bill  leave  all  that  In  a  mist 

Coming,  then,  to  the  marrow  of  the  case, 
the  bill  states  two  facts:  That  the  deed  was 
made  by  the  son  to  the  mother  15  days  after 
he  came  of  age,  and  that  the  consideration 
was  grossly  inadequate;  and  the  argument 
built  on  these  two  averments  is  that  the  law 
will  presume  fraud  and  undue  influence  from 
these  two  facts.  But  what  is  to  become  of 
this  mere  presumption  of  fraud  and  undue  In- 
fluence, which  is  the  whole  case  made  by  the 
bill,  when  the  pleader  makes  a  summary  end 
of  the  presumption,  by  proceeding  to  aver 
that,  in  truth  and  tact,  there  was  neither 
fraud  nor  Imposition  In  the  transaction?  The 
pleader  has  stated  himself  out  of  court 
There  may  be  merit  in  the  case,  but  this  bill 
does  not  show  it 

The  decree  is  reversed,  the  demurrer  sus- 
tained, and  leave  granted  appellee  to  amend, 
as  he  may  be  advised,  in  60  days  from  the 
filing  of  the  mandate  in  the  court  below.  So 
ordered. 


JONES  T.  ILLINOIS  CENT.  R.  CO. 

(Supreme  Court  of  Mississippi.    April  17,  1800.) 

Damaobs— Witnesses— Chasgb, 

A  peremptory  charge  as  to  the  amount  of 
damages  cannot  be  predicated  on  the  opinion 
of  witnesses. 

Appeal  from  circuit  court  Yalobusha  coun- 
ty; W.  A.  Belk,  Special  Judge. 

Action  by  Henry  Jones  against  the  Illinois 
Central  Railroad  Company.  There  was  a 
Judgment  for  plaintiff  for  less  than  the 
amount  demanded,  and  he  appeals.  Af- 
firmed. 

Brewer  &  Wilson,  for  appellant  Mayes  & 
Harris,  for  appellee. 

TERRAL,  J.  The  appellant  sued  the  rail- 
road company  for  the  value  of  his  dog  Tag, 
negligently  killed,  as  he  averred,  by  the  run- 
ning of  a  train  of  the  company,  through  the  in- 
corporated city  of  Water  Valley,  at  a  greater 
rate  of  speed  than  six  miles  an  hour.    The 
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Jury  found  for  the  platntJff,  and  assessed  tbe 
value  of  the  dog  at  |6;  but  he  Is  dissatisfied, 
because  he  says  that  he  should  have  bad  a 
peremptory  instruction  fixing  tbe  value  of  tbe 
dog  at  $100.  Henry  and  his  wife  testified 
that  Tag  was  a  good  dog  for  hunting,  and 
they  said  tbey  thought  Tag  to  have  been 
worth  $100.  Henry  further  testified,  without 
objection,  that  he  had  been  offered  |25  by 
one  person,  and  $50  by  another  person,  for 
his  dog;  and  there  was  other  evidence  that 
Tag  was  a  good  hunting  dog. 

The  opinion  of  the  owner  and  liis  wife  that 
Tag  was  worth  $100  did  not  oblige  the  Jury 
to  find  for  that  amount;  nor  did  the  offer  of 
$60  for  the  dog  necessarily  fix  that  sum  as 
the  value  of  tlie  dog.  Tbe  opinion  evidence 
and  the  offers  were  merely  persuasive  before 
the  Jury.  Value  is  an  inference  from  descrip- 
tion and  quality,  and  is  to  be  fixed  by  the 
jury,  and  not  by  the  court  or  the  witnesses. 
The  evidence  said  tliat  Tag  was  a  good  hunt- 
ing dog;  and  what  a  good  hunting  dog  Im- 
ported, and  what  such  a  dog  was  worth  on 
the  upper  waters  of  the  Yoknapatawpba 
river  or  the  adjacent  hills,  was  a  question 
which  a  Jury  of  Yalobusha  county  was  per- 
haps well  fitted  to  determine.  That  province, 
at  least.  Is  assigned  to  them  by  law. 

AfitonedL 

(76  Miss.  728) 

SMITH  et  al.  T.  STATE. 

(Supreme  Court  of  MiaslBsippi.    April  10.  1880.) 

SciBK  Facias— Sssyicb—Vabiaxob—Bbbob. 

1.  A  Judgment  final  on  a  scire  facias  is  er- 
roneous, where  the  scire  facias  was  not  served, 
nor  two  writs  returned  "Not  found,"  as  requir- 
ed by  Code  1892,  i  1396. 

2.  Where  suretiea  on  a  recognisance  have 
been  served,  but  fall  to  appear  on  the  scire 
fadasj  they  cannot  predicate  error  on  a  vari- 
ance between  the  bond  and  the  scire  facias; 
the  bond  not  being_  properly  a  part  of  the  rec- 
ord of  the  scire  facias  proceedings. 

3.  A  variance  between  a  judgment  nisi  and 
the  scire  facias,  as  to  the  date  of  the  former, 
is  fatal  to  tlie  jadgment  final  rendered  on  the 
latter. 

Appeal  from  circuit  court,  daibome  county; 
W.  K.  McLaurIn,  Judge. 

Sdre  facias  by  the  state,  on  the  recogni- 
sance of  D.  H.  Smith,  Jr.,  given  for  his  ap- 
pearance to  an  indictment  for  keeping  a  gam- 
ing table.  There  was  a  Judgment  final  for 
the  state,  and  d^endant  and  the  sureties  ap- 
peal   Reversed. 

D.  H.  Smith,  Jr.,  was  indicted,  for  keeping 
a  gaming  table,  and  was  arrested  in  February 
following,  when  he  gave  bond,  with  D.  H. 
Smith,  Sr.,  and  J.  8.  Porter  sureties  on  his 
bond,  for  his  appearance  at  the  June,  1887, 
term  of  the  court  At  the  June,  1887,  term,  de- 
fendant D.  H.  Smith,  Jr.,  appeared,  and  plead- 
ed guilty  of  gaming.  Sentence  was  by  the  court 
suspended,  and  defendant  taxed  with  costs, 
and  committed  to  Jail  until  said  costs  were 
paid.  At  the  January,  1808,  term,  upon  the 
default  of  defendant  and  bis  sureties,  judg- 


ment nisi  was  rendered  against  them,  and  a 
vrrit  of  scire  facias  issued,  returnable  to  the 
June,  1888,  term.  This  writ  Is  founded  on  the 
Judgment  nisi  rendered  on  the  11th  day  of 
January,  1888,  while  the  Judgment  nisi  in  this 
case  was  rendered  on  the  12th  day  of  Janu- 
ary, 1888.  This  writ  was  executed  personally 
on  D.  H.  Smith,  Sr.,  and  J.  S.  Porter,  but  D. 
H.  Smith,  Jr.,  was  not  found. 

Martin  &  Anderson,  for  appellants.  Wiley 
N.  Nash,  Atty.  Gen.,  for  the  State. 

WHITFIEID,  J.  As  to  D.  H.  Smith,  Jr., 
the  princlt>al,  the  Judgment  is  erroneous,  be- 
ing by  default,  because  there  was  no  personal 
service  on  blm,  nor  were  there,  as  required 
as  an  equivalent  therefor  by  section  1396  of 
the  Code  of  1892,  "two  writs  of  scire  facias 
returned,  by  the  proper  officer  of  the  county 
where  the  bond  or  recognizance  was  entered 
into,  -not  found.' "  Saftold  v.  State,  60  Miss. 
928. 

Tbe  sureties,  having  been  personally  served, 
and  having  failed  to  appear,  cannot  predicate 
error  here  of  a  variance  between  the  bond  and 
the  schre  facias;  because  In  such  case  the  bond 
Is  "not  properly  a  part  of  the  record  of  that 
proceeding,  but  must  be  brought  before  the 
court  by  plea  of  nul  tlel  record  or  other  appro- 
priate plea."  Ditto  V.  State)  SO  Miss,  at  page 
128. 

But  there  is  a  fatal  variance  between  the 
Judgment  nisi  and  the  Judgment  final  as  to  the 
date  of  the  Judgment.  Say  the  court  in  Ditto 
V.  State,  30  Miss.  128:  "Where  the  scire  facias 
Is  not  supported  In  a  material  respect  by  the 
Judgment  nisi,  a  Judgment  final,  Inconsistent 
with  the  Judgment  nisi.  Is  erroneous,  and,  if 
to  a  party's  prejudice,  must  be  reversed."  To 
the  same  point  Identically  Is  Bridges  v.  State, 
24  Miss.  154.    Reversed  and  remanded. 


as  MiM.  no) 

WESTBROOKS  v.  STATE. 
(Supreme  Court  of  Mississippi.    April  10,  1888.J 

Ihtoxicatiho  LiquoBS— Cbiminai,  Pbosboctiok— 

Bill  or  Fabtioulabs— Evisbhob  or 

Good  Csabaotbb. 

1.  Since  Ann.  Code,  |  705,  aothoriEing  the 
court  to  direct  the  giving  of  a  bill  of  particulars 
where  the  pleading  in  any  case  Is  vague  and 
general,  applies  only  to  dvil  actions,  one  ac- 
cused of  retailing  llqnora  without  a  license  is 
not  entitled  to  a  bill  of  particulars. 

2.  In  a  criminal  proBecution,  evidence  of  ac- 
cused's general  good  character  is  admissible 
only  when  limited  to  the  particular  trait  in- 
volved in  the  nature  of  the  charge. 

Appeal  from  drcnlt  court,  Pike  county; 
W.  P.  Cassedy,  Judge. 

Anderson  Westbrooks  was  convicted  of  re- 
tailing intoxicating  liquors  without  a  license, 
and  he  appeals.    Afllrmed. 

Chaa.  E.  Williams  and  Will  A.  Parsons,  for 
appellant  Wiley  N.  Nash,  Atty.  Oen.,  for  tbe 
State. 

TBRRAL,  J.  The  appellant  was  convicted 
of  retailing,  and  appeals,  and  assigns  error 
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thereon.  Before  the  trial  begair,  upon  a  prop- 
er afSdavlt  made  for  that  purpose,  he  moved 
tiie  court  for  a  bill  of  particulars  of  the 
charge,  which  the  court  overruled;  and  upon 
the  trial  be  proposed  to  prove  his  general  good 
character,  and  this  evidence  was  rejected.  A 
bill  of  particulars,  even  in  clvU  cases,  was 
unknown  to  the  ancient  common  law,  and  its 
use  in  later  times  is  said  to  have  arisen  un- 
der the  common-law  courts  in  actions  of  debt 
and  assumpsit  8  Enc.  PL  &  Prac.  618.  In 
criminal  cases  the  common  law  required  di- 
rectness and  particularity  in  the  averments 
of  the  indictment;  and  there  was  no  need,  in 
general,  for  a  note  of  the  matters  to  be  given 
in  evidence  to  be  furnished  to  the  defendant, 
and  there  was  no  practice  of  that  sort,  ex- 
cept in  special  cases.  However,  in  cases  of 
barratry,  where  the  charge  Is  general,  merely 
alleging  the  man  to  be  a  common  barrator, 
without  more,  the  practice,  according  to 
Brooke,  was,  before  the  trial,  to  furnish  the 
defendant  with  a  note  of  the  evidence  to  be 
relied  on;  and  the  same  rule  prevailed  In  In- 
dictments for  being  a  common  scold;  but  of  the 
offenses  of  which  the  charge  may  be  so  gen- 
eral as  these,  there  are  only  a  few  set  down 
in  the  books.  2  Hawk.  P.  0.  S15.  If  being 
a  common  barrator  or  a  common  scold  be 
crimes  in  this  state  (and  our  constitution  does 
not  require  a  more  particular  charge  than 
anciently),  doubtless  a  bill  of  particulars 
might  be  demanded.  But,  in  general,  all  of 
the  particulars  required  to  be  given  are  char^ 
ged  in  the  body  of  the  Indictment,  and  the 
practice  of  giving  the  bills  of  particulars  has 
been  unknown  among  us.  Indictments  for 
retailing  precisely  like  this  have  been  fre- 
quently before  this  court,  and  they  have  been 
uniformly  held  to  be  suflScIent  We  think 
that  section  705,  Ann.  Code,  does  not  apply  to 
criminal  cases,  and  that  the  action  of  the 
court  in  overruling  the  motion  of  the  defend- 
ant to  have  himself  furnished  with  a  more 
particular  description  of  the  charge  is  correct 
2.  Evidence  of  general  good  character  Is 
admissible  In  criminal  cases;  but  the  evi- 
dence relating  to  such  general  character 
should  be  confined  to  the  particular  trait  in- 
volved In  the  nature  of  the  charge  against  the 
defendant  The  offer  of  the  defendant  was 
not  BO  limited.  1  Greenl.  Ev.  {  54;  1  Whart 
Cr.  Law,  {  636.    Affirmed. 

(7<  HIM.  toy 

BTEBS  V.  TABS  et  al. 
(Supreme  Court  of  MlBsissippi.    April  10,  1899.) 
ToBsioK  A88iain(BiiT8—Vi.i.iDiTT— Situs  ov  Book 

ACOOUHTS. 

1.  A  wholesale  dealer  of  another  state  sold 
goods  on  open  account  in  the  usual  course  of 
business  to  retailers  in  this  state,  the  bills  be- 
ing payable  at  the  seller's  domicile,  where  also 
were  kept  the  books  containing  the  accounts. 
Held,  that  the  situs  of  the  accounts  was  at  the 
seller's  domicile,  and  they  passed  with  his  vol- 
untary assignment  for  the  benefit  of  creditors, 
made  in  that  state. 

2.  A  voluntary  assignment  for  the  benefit  of 
creditors,  made  in  another  state  by  a  person 


domiciled  there,  will  be  apheld  In  this  state, 
as  to  personal  property  situate  there,  though 
the  laws  of  the  foreign  state  provide  for  and 
authorize  preferences  which  are  unlawful  in 
this  state,  where  the  record  does  not  disclose 
the  existence  of  any  such  preferences,  and 
where  there  is  nothing  on  the  face  of  the  as- 
signment in  conflict  with  the  laws  or  public  pol- 
icy of  this  state. 

Appeal  from  chancery  court;  jClay  county; 
Baxter  McFarland,  Chancellor. 

Suit  by  S.  T.  Tabb  and  others  against  John 
M.  Byers,  as  assignee  for  the  benefit  of  cred- 
itors of  William  H.  Byers,  and  others.  There 
was  a  decree  for  complainants,  and  defend- 
ant Byers  appeals.    Reversed. 

Roane  &  McGlellan,  for  appellant  Orlti, 
Beckett  &  Kimbrough,  for  appellees. 

WOODS,  C.  J.  On  the  Slst  day  of  March, 
1888,  William  H.  Byers,  a  wholesale  dealer  in 
millinery  in  the  city  of  Louisville,  state  of 
Kentucky,  executed  a  general  assignment  of 
all  his  property,  real,  personal,  and  mixed, 
wherever  situated,  to  John  M.  Byers,  as  as- 
signee for  the  benefit  of  all  his  creditors.  The 
conveyance  was  duly  signed  and  acknowledg- 
ed by  both  assignor  and  assignee,  and  was 
filed  and  recorded  on  the  same  day  in  the 
office  of  the  derk  of  the  proper  court  in  said 
city  of  Louisville.  The  assignee  immediately 
took  possession  of  the  assigned  property,  and 
proceeded  to  execute  the  trust  Subsequently, 
in  April,  1898,  the  appeUees  filed  their  bill 
of  complaint  In  the  chancery  court  of  Clay 
county.  Miss.,  alleging  an  indebtedness  to 
them,  severally,  in  the  amounts  named  In 
their  blU,  by  William  H.  Byers,  the  assignor, 
and  had  writs,  of  garnishment  issued  and 
served  upon  many  persons,  who  were  retail 
merchants  in  Mississippi,  and  who  were  in- 
debted to  said  William  H.  Byers  for  merchan- 
dise bought  by  them  from  the  wholesale  mil- 
linery house,  in  Louisville,  of  said  William 
H.  Byers.  The  Indebtedness  of  these  various 
garnishees  amounted,  in  the  aggregate,  to 
about  $8,000,  and  was  evidenced  by  (^en  ac- 
count on  the  mercantile  books  of  said  William 
H.  Byers.  These  accounts  and  the  books  con- 
taining them  are,  and  have  been  since  the 
execution  of  the  assignment  In  the  possession 
of  John  M.  Byers,  the  assignee,  in  Louisville, 
Ky.  In  September,  1898,  the  said  John  M. 
Byers,  by  leave  of  the  chancery  court  of  Clay 
county,  Miss.,  filed  his  petition,  asserting,  as 
assignee,  his  claim  to  the  several  sums  shown 
and  admitted  to  be  due  by  the  respective 
garnishees,  and  praying  that  the  same  be 
paid  into  court  and  turned  over  to  him  as 
assignee  in  said  assignment.  At  the  same 
time,  William  H.  Byers,  the  assignor,  filed 
his  answer  to  the  bill  of  complaint  of  Tabb 
and  others,  admitting  his  indebtedness  to 
complainants,  as  set  up  in  their  bill,  and  ad- 
mitting the  indebtedness  to  him,  prior  to  his 
assignment  of  the  garnishees,  severally,  in 
the  sums  named  in  the  bill  of  Tabb  and 
others;  but  he  avers  that  on  the  Slat  day  of 
March,  1898,  he  made  a  deed  of  general  aa- 
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slgnment  to  John  M.  Byers,  as  assignee,  for 
the  benefit  of  all  his  creiUtorB,  whereby  he 
conTeyed  to  said  assignee  all  of  his  property 
and  assets  of  every  character  wherever  sit- 
uated, whereby  all  right  to  and  Interest  in  the 
accounts  against  the  garnishees  named  In  com- 
plainants' bill  passed  to  his  said  assignee,  and 
became  due  to  and  collectible  only  by  him, 
the  assignee;  and  he,  the  assignor,  had  no 
Interest  In  the  same  when  complainants  filed 
their  bill.  Tabb,  Anna  Goodwin,  and  Bar- 
bara Schmitt,  three  of  the  complainants  to 
the  biU  in  chancery  in  Clay  county,  are  citi- 
zens of  Louisville,  Ey.,  and  the  remaining 
complainant,  M.  T.  Allen,  is  a  citizen  of  the 
state  of  Georgia;  and  all  had  knowledge  of 
the  assignment  and  Its  contents  before  filing 
their  bill  in  chancery  in  Clay  county.  After 
filing  said  bill,  and  before  the  decree  here 
appealed  from  was  entered,  all  the  complain- 
ants filed  their  claims  with  the  proper  au- 
thority in  the  court  In  Kentucky  under  whose 
direction  and  order  the  assigned  estate  is  be- 
ing administered  and  distributed,  praying  to 
be  allowed  to  receive  their  ratable  parts  of  the 
dividend  there  ready  In  that  court  for  distri- 
bution. All  their  claims  have  been  allowed 
by  the  Kentucky  court,  and  Barbara  Schmitt 
has  received,  by  order  of  said  court,  $2,000  on 
her  claim;  and  as  to  the  remainder  of  her 
4daim,  and  all  the  other  claims  of  the  three  oth- 
er complainants,  though  allowed  by  that  court, 
the  court  suspended  any  order  for  distribu- 
tion, to  await  the  result  of  the  litigation  In 
MississippL 

By  the  assignment  statutes  of  Kentucky, 
debts  due  by  the  assignor  in  the  character 
of  guardian,  trustee  of  an  express  trust,  etc., 
are  made  preferred  debts;  and,  by  those  stat- 
utes, assignments  shall  not  be  invalidated  by 
reason  of  any  Interest  of  the  assignor,  wheth- 
er app^ring  on  the  face  of  the  deed  of  as- 
signment or  otherwise,  unless  the  assignor 
be  solvent  Where  Is  the  situs  of  the  ac- 
counts evidencing  the  several  indebtednesses 
of  the  various  garnishees?  The  accounts 
were  made  by  retail  merchants  doing  business 
In  Mlssls^ppi  in  the  purchase  of  goods  from 
a  wholesale  merchant  in  Louisville.  The 
open  accounts  appearing  on  the  books  of  the 
wholesale  merchant  are,  and  have  always 
been,  kept  In  Louisville.  That  city  is  the 
domicile  of  the  creditor,  and  the  debts  were 
payable  there.  The  situs  of  the  debts  due 
by  the  garnishees  was  clearly  in  Louisville. 
Their  owner  has  not  dealt  with  them  so  as  to 
locate  them  In  Mississippi  It  was  said  by 
this  court.  Cooper,  C.  J.,  delivering  the  opin- 
ion, in  Jahier  v.  Itascoe,  62  Miss.  699:  "It 
would  be  an  unwarrantable  construction  to 
bold  that  debts  due  by  residents  of  Missis- 
sippi to  merchants  conducting  business  in  the 
states  of  Louisiana  and  Tennessee,  contracted 
In  the  course  of  dealings  with  such  merchants, 
were  situated  in  this  state,  within  the  mean- 
ing of  the  statute.  •  •  •  The  statute  does 
not.  In  other  cases  than  those  in  which  the 
owner  has  ao  dealt  with  the  property  as  to  lo- 


cate It  here,  abrogate  the  rale  that  chosea  In 
action  have  their  situs  at  the  domicile  of  the 
owner."  The  same  general  doctrine  was  held, 
also,  in  Speed  v.  Kelly,  59  Miss.  47.  In  this 
latter  case  the  court  held  "that  a  debt  due  by 
a  resident  of  this  state  to  one  domiciled  in 
Louisiana,  and  having  in  his  possession  in 
that  state  the  evidence  of  debt,  was  not.  In 
the  absence  of  any  other  evidence,  personal 
property  situated  in  this  state."  While  these 
two  cases  went  upon  the  proper  construction 
of  our  statutes  governing  the  admlnistratioa 
and  distribution  of  personal  property  of  de- 
cedents, we  are  unable  to  perceive  why  the 
general  principles  announced  in  both  are  not 
equally  applicable  to  cases  involving  the  ad- 
ministration and  distribution  of  personal 
property  in  on  assignment  proceedhig.  The 
assignment  before  us  is  valid  In  Kentucky. 
This  is  not  questioned.  Is  It  valid  hi  Miss- 
issippi, and  shall  it  be  upheld  here  in  so  far 
as  the  rights  of  the  assignee  to  the  personal 
property  in  this  state  are  affected?  It  will 
be  well  to  remember  here  that  the  question 
is  whether  a  voluntary  assignment  of  personal 
property  (choses  in  action  in  this  instance), 
made  In  good  faith,  will  be  upheld  in  this 
state,  though  the  conveyance  was  made  in  an- 
other state.  This  is  not  a  case  involving  the 
consideration  of  the  effect  to  be  given  an  in- 
solvent or  bankrupt  statute  of  a  foreign  state. 
The  distinction  between  a  voluntary  convey- 
ance by  the  owner  and  an  involuntary  one, 
or  one  made  by  operation  of  a  statute,  Is  uni- 
versally recognized.  The  latter  class  of  con- 
veyances has  no  extraterritorial  effect  on 
property  in  a  state  other  than  that  where 
made.  As  is  well  said  in  Story,  Gonfi.  Laws, 
S  411:  "This  makes  a  solid  distinction  be- 
tween a  voluntary  conveyance  by  the  owner, 
and  an  Involuntary  legal  conveyance  by  mere 
authority  of  law.  The  former  has  no  relation 
to  place.  The  latter,  on  the  contrary,  has 
the  strictest  relation  to  place."  The  well- 
nigh  universal  rule  is  that  a  voluntary  assign- 
ment which  is  valid  where  made  will  be  up- 
held in  another  state  where  some  of  the  a»^ 
signed  personal  property  is  found,  unless 
contrary  to  the  positive  law  or  public  policy 
of  the  state  where  such  property  Is  found. 
There  Is  nothing  on  the  face  of  this  deed  of 
assignment  In  conflict  with  any  statute  of  this 
state,  or  of  our  public  policy.  There  are  dif- 
ferences between  the  Mississippi  and  Ken- 
tucky assignment  laws  as  to  details  in  machin- 
ery In  carrying  Into  effect  an  assignment  But 
mere  differences  in  administration  wiU  not 
produce  confilct,  necessarily. 

It  is  argued,  however,  that  this  conveyance 
in  the  case  In  hand  must  be  read  as  if  It  con- 
tained the  provisions  of  the  Kentucky  stat- 
ute which  make  trust  debts  due  by  the  as- 
signor preferred  debts,  and  declare  that  the 
intent  of  the  assignor,  whether  appearing 
on  the  face  of  the  deed  of  assignment  or  oth- 
erwise, shall  not  invalidate  the  assignment, 
unless  the  assignor  be  solvent  Now,  as  we 
have  said,  this  assignment  is  not  only  good 
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In  Kentucky,  bnt,  on  Its  face,  It  Is  good  here; 
and  It  la  tbe  assignment  Itself  which  la  to 
be  upheld  or  deatrc^ed  by  onr  courts,  and 
not  the  Kentucky  assignment  laws.  Howev- 
er, when  we  read  Into  thla  conveyance  tbe 
provisions  of  the  Kentucky  statute  which  we 
have  referred  to,  tbe  Instrument  Itaelf  will 
declare  a  preference  for  trust  debts.  If  there 
be  any  such,  and  will  declare  that  the  con- 
veyance shall  not  be  Invalidated  if  there  be 
any  fraudulent  Intent  on  the  part  of  the  aa- 
Blg^nor.  Inasmuch  as  the  record  does  not 
disclose  the  existence  of  any  trust  debts  due 
by  the  assignor,  the  eflCect  to  be  given  tbe  as- 
signment will  be  exactly  that  whldi  would 
have  been  given  It  If  tbe  Kentucky  statute 
bad  not  been  read  into  the  deed.  And  so, 
too,  as  there  Is  no  hint  even  of  any  Intent  on 
tbe  part  of  the  assignor,  other  than  that  of 
devoting  his  entire  estate  to  the  payment  of 
bis  debts,  the  effect  to  be  given  the  assign- 
ment In  our  courts  will  be  euctly  that  whl(^ 
would  have  been  given  It  If  tbe  provision  of 
the  Kentucky  statute  had  not  been  read  Into 
It  It  la  thna  apparent  that  looking  at  the  deed 
alone,  m:  looking  at  It  with  the  Inoperative  and 
ineffectual  provisions  read  Into  It,  It  Is  not  a 
contravention  of  tbe  law  of  public  policy  of 
this  state.  We  are  not  to  be  understood  as 
holding  that  tbe  Kentucky  assignment  law 
is  not  essentially  almllar  to  oura  on  the  aame 
subject  We  have  not  found  It  necessary 
to  determine  that  question  In  thla  contro- 
versy. We  are  of  opinion  that  the  right  to 
collect  and  have  the  sums  due  from  the  gar- 
nishees la  in  John  M.  Byers,  the  assignee. 

The  decree  of  the  court  below  will  be  re- 
versed, and  the  bill  of  complainants  dismissed. 


(77  MtW.   SS) 

NATIONS  et  al.  v.  LOVEJOT. 
(Supreme  Court  of  Mississippi.    April  17, 1899.) 

ClBOUIT  COUBTS— JUBISDIOTIOH— APFB.U.  VBOM 

JnsTios. 

The  circuit  court  of  the  Second  indlcial  dis- 
trict has  no  appellate  jurisdiction  of  a  case 
brought  before  a  justice  whose  district  was 
partly  in  the  Second  circuit  court  district  and 
partly  in  the  First  where  defendants  were  resi- 
dents Of  the  First  district 

Appeal  from  circuit  court  Talobusba  coun- 
ty; W.  A.  Belk,  Special  Judge. 

Action  by  W.  A.  Lovejoy  against  Sam  Na- 
tions and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.     Reversed. 

Brewer  &  Wilson  and  Frank  Johnston,  for 
appellants.     L  T.  Blount  for  appellee. 


WOODS,  0.  J.  This  suit  was  begun  by  ap- 
pellee against  the  api>ellants  before  a  justice 
of  the  peace  In  justice  district  2,  In  Yalobusha 
county,  and  judgment  rendered  in  favor  of  ap- 
pellants, from  which  judgment  appellee  took 
her  appeal  to  tbe  circuit  court  of  the  Second 
circuit  and  chancery  court  district  of  that 
county.     From  a  judgment  rendered  against 


them  In  the  said  circuit  court  of  aald  Second 
judicial  district  of  said  county,  appellanta 
bring  the  presoit  appeal  to  this  court 

The  appellanta  were  property  sued  before 
tbe  justice  of  tbe  peace  In  the  Second  juatlce 
of  the  peace  district  aa  they  were  resldenta 
of  aald  justice  district  This  justice's  district 
was  partly  In  the  First  circuit  court  and  part- 
ly In  the  Second  circuit  court  district  The 
appellants  lived  In  that  part  of  tbe  district  of 
the  justice  of  the  peace  which  was  In  the 
First  circuit  court  district  but  tbe  appeal 
from  the  judgment  of  the  justice  of  the  peace 
was  taken  by  appellee  to  the  Second  district 
circuit  court  After  the  facts  had  been  de- 
veloped on  trial  In  tbe  circuit  court  of  the 
Second  district  tbe  appellants  moved  to  dis- 
miss the  appeal  because  of  tbe  want  of  ju- 
risdiction In  that  court  to  entertain  It  and  the 
motion  was  overruled,  and  this  action  of  the 
court  Is  assigned  for  error  In  this  court. 

The  question  thus  presented  la  not  one  of 
venue,  but  one  of  jurisdiction,  and  one  of  ap- 
pellate jurisdiction.  The  circuit  and  chan- 
cery courts  of  the  First  and  Second  judicial 
districts  are  as  distinct  from  each  other  as 
the  circuit  and  chancery  courts  of  separate 
and  distinct  counties.  There  Is  no  appellate 
jurisdiction  In  the  circuit  court  of  one  coun- 
ty from  judgments  of  justices  of  the  peace  in 
another  county.  There  Is  no  such  thing  aa 
appellate  jurisdiction  in  a  circuit  court  unless 
conferred  by  statute,  and  there  Is  no  statute 
authorizing  tbe  circuit  court  of  the  First  ju- 
dicial district  of  .Yalobusha  county  to  take  ju- 
risdiction of  appeals  from  judgments  of  a 
justice  of  the  peace  outside  tbe  limits  of  the 
First  district  Every  citizen  Is  entitled  to  be 
sued  In  the  district  of  tbe  justice  of  the  peace 
In  which  be  resides  (with  a  few  exceptions 
specified  In  our  statutes),  and  Is  entitled  to 
be  sued,  also.  In  the  courts  of  tbe  county  of 
his  residence.  Of  course,  one  may  consent 
to  the  transfer  of  a  cause  by  change  of  venue 
from  one  court  bavlng  original  jurisdiction 
of  tbe  subject-matter  of  tbe  litigation,  in  one 
county,  to  another  court  likewise  bavlng  orig- 
inal jurisdiction  of  the  subject-matter,  In  an- 
other county,  and  thereby  confer  Jurisdiction 
of  the  person  upon  the  latter  court  But  that 
Is  not  the  case  made  here.  Thla  waa  an  ap- 
pellate tribunal,  having  and  determining  an 
appeal  In  a  cause  over  which  the  court  clearly 
had  no  jurisdiction.  The  motion  to  dismlaa 
the  apiwal  diould  have  been  austalned.  Re- 
versed, 


WESTERN  ASSUR.  00.  v.  WHITE. 

(Supreme  Court  of  Mississippi.    April  17, 1889.) 

IxstTHAircB— AOBNOT— Paoops  o»  Loss— WirvBK. 

Insurer  issuing  a  fire  policy  knew  that  Its 
agent  was  a  stockholder  and  cashier  of  a  bank 
to  which  the  loss  clause  was  made  payable  as 
a  creditor  of  the  insured,  and  through  its  ad- 
juster knew  that  the  agent  was  responsible  for 
insured  not  filing  proofs  of  loss,  and  Instead  of 
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repndiating  the  agent's  act  the  adjuster  at- 
tempted to  effect  a  settlement  Beld,  that  there 
was  a  waiver  of  proofs  of  loss. 

Appeal  from  drcalt  court,  Lafayette  cooit- 
ty;  Eugene  Johnson,  Judge. 

Action  by  George  A.  White,  to  the  use  of 
the  Bank  of  Oxford,  against  the  Western  A»- 
Burance  Company.  There  was  a  judgment 
for  plaintUt,  and  d^endant  appeals.  Affirm- 
ed. 

Suit  In  the  circuit  court  of  Lafayette  coun- 
ty by  George  White  against  the  Western  As- 
surance Company  on  an  Insurance  policy  Is- 
sued by  the  defendant  to  recover  |1,085  and 
interest  from  November  90,  1884,  for  the  use 
of  the  Bank  of  Oxford.  The  policy  was  on 
the  steam  engine,  boiler,  gin  stands,  etc., 
belonging  to  White,  and  was  made  payable 
to  the  Bank  of  Oxford  as  Its  Interest  might 
appear.  It  contained  the  three-quarter  value 
clause.  The  principal  defenses  are  that  no 
proof  of  loss  vras  made  by  White,  as  was  re- 
quired by  the  conditions  of  the  policy,  and 
that  the  property  whk4i  was  destroyed  by 
fire  on  the  30th  day  of  November,  1894,  was 
not  worth  as  much  as  the  face  of  the  iMlicy. 
On  the  trial  plalntUf  proved  that  the  policy 
had  been  issued,  and  the  premiums  paid,  and 
that  the  policy  was  In  force  when  the  prop- 
erty was  destroyed  by  fire.  Ben  Price  was 
the  agrent  of  defendant  at  Oxford,  Miss.,  and 
through  him  the  policy  was  issued  to  White. 
He  had  been  the  agent  there  for  several  years, 
and  had  issued  policies  to  White  before.  He 
was  also  cashier  of  the  Bank  of  Oxford,  and 
a  stoclEholder  therein.  Price  delivered  the 
policy  to  White.  The  evidence  shows  that 
White  notified  Price  of  the  loss,  and  asked 
him  what  was  necessary  for  him  to  do.  Price 
replied,  "Nothing,  until  the  adjuster  comes." 
About  10  days  afterwards,  D.  D.  Boyd,  who 
was  the  adjuster  of  the  company,  went  to  Ox- 
ford, and  went  to  the  scene  of  the  fire,  and 
investigated  the  loss,  and  returned  to  Oxford 
with  White,  and  endeavored  to  effect  a  settle- 
ment, and  agreed  on  the  value  of  nearly  all 
the  items  of  loss,  but  they  failed  to  agree  as 
to  other  items,  after  going  over  them  all.  Aft- 
er White  had  fialled  to  make  a  setUemeut  with 
Boyd,  he  again  went  to  Price,  and  asked  him 
what  was  then  necessary  to  do  in  order  to  col- 
lect the  money,  and  Price  said,  "Walt  60  days, 
as  the  company  had  that  time  under  the  pol- 
icy In  which  to  make  the  settlement"  White 
did  nothing  rise  until  the  60  days  expired, 
and  made  no  attempt  to  comply  with  the  con- 
ditions of  the  policy  in  regard  to  proof  of  loss, 
and  a  few  days  after  the  60  days  had  expired 
Instituted  this  suit  to  recover  the  money.  Aft- 
er plaintiff  had  introduced  his  evidence,  de- 
fendant made  a  motion  to  exclude  it  because 
there  was  no  proof  of  loss.  This  motion  was 
overruled.  Defendant  then  Introduced  evi- 
dence tending  to  show  that  the  property  in- 
sured could  be  replaced  for  much  less  than 
the  sum  demanded.  The  jury  rendered  a  ver- 
dict for  plaintiff  for  the  |1,0S5,  with  Interest 
from  the  date  of  the  loss  till  the  day  of  the 


trial,  and  a  judgment  was  rendered  In  accord- 
ance therewith.  From  that  judgment  defend- 
ant appealed.  Its  contention  is  that,  under 
the  terms  of  the  policy,  the  proof  of  loss  was 
necessary;  that  what  Boyd  did  was  not  a 
waiver;  and  that  Price,  because  of  his  inter- 
est, and  representing  antagonistic  interests  to 
the  company,  could  not  waive  proof  of  loss. 

Stone  &  Slvley,  for  appellant  J.  W.  T. 
Falkner,  for  appellee 

WHITFIBILD,  J.  The  facts  of  this  case 
differentiate  It  widely  from  the  cases  of  Wild- 
berger  v.  Insurance  Co.,  72  Miss.  343,  17 
South.  282,  and  Greenwood  Ice  &  Coal  Co.  v. 
Georgia  Home  Ins.  Co.,  72  Miss.  46,  17  South. 
83.  The  wholesome  doctrine  of  those  cases 
will  be  rigidly  applied  whenever  the  facts  of 
any  other  case  fall  within  the  principle  ot 
those  cases.  But  in  this  case  the  appellant 
knew  Price  was  a  stockholder  in,  and  the 
cashier  of,  the  Bank  of  Oxford,  that  the  loss 
clause  was  payable  to  the  Bank  of  Oxfwd  as 
its  Interest  might  appear,  that  It  was  so  writ- 
ten in  the  face  of  the  policy,  that  the  property 
Insured  was  the  property  of  George  White, 
and  not  of  the  Bank  of  Oxford,  and  through 
Boyd,  its  adjuster,  all  that  had  been  done  by 
Price;  and  Boyd,  with  full  knowledge  of  all 
this,  did  not  at  once  repudiate  the  whole 
transaction,  but  actually  went  on  trying  to  ef- 
fect a  settlement  and  did  agree  on  the  value 
of  much  of  the  property.  We  think,  on  the 
facts  of  this  case,  the  right  result  was  reach- 
ed, and  the  judgment  Is  affirmed. 


(7t  MlBB.  504) 

McGUIRB  T.  STATH. 

(Supreme  Court  of  Mississippi.    April  10,  1880.) 

CbiminaIi  Li.w— Jukobs — Isdiotmeht— CaaTirntD 
Copt— EviDBHoa— Abbajonksnt— PassDuiTioHB 
— ESx  Post  F^oto  Ia.wa — Lbsshb  Pbnu;it— 
Nsw  Tbuj. 

1.  It  is  proper  for  the  court  to  exclude  a 
juror  who  stated  on  his  voir  dire  that  he  had 
an  opinion  of  defendant's  guilt  which  would 
require  testimony  to  remove,  and  that  he  had 
doubts  whether  he  could  render,  an  impartial 
verdict 

2.  A  defendant  may  be  tried  on  a  certified 
copy  of  the  indictment  where  it  has  been  re- 
corded, if  the  original  has  been  lost. 

3.  The  minutes  of  the  court  in  a  case  are  be- 
fore the  court  when  on  hearing,  without  being 
put  in  evidence. 

4.  Where  the  record  shows  that  defendant 
was  arraigned  on  the  same  indictment,  and 
pleaded  not  guilty  at  the  first  trial,  he  need  not 
be  again  arraigned  at  a  second  trial  of  the  same 
offense. 

5.  A  record  need  not  show  that  the  indict- 
ment was  read  to  the  jury,  since  snch  fact  will 
be  presumed. 

6.  The  infliction  of  a  different  but  not  a 
greater,  punishment  for  a  crime  does  not  make 
the  statute  ex  post  facto  as  applicable  to  crimes 
previously  committed. 

7.  Life  imprisonment  is  not  a  greater  punish- 
ment than  tne  death  penalty,  so  as  to  make  a 
statute  changing  the  punishment  for  murder 
from  death  to  life  imprisonment  at  the  option 
of  the  jury,  ex  post  facto  as  applicable  to  pre- 
vious crimes> 
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8.  Jurors  cannot  be  heard  to  Impeach  their 
own  verdict. 

Appeal  from  drcnlt  court,  Marshall  county; 
Z.  M.  Stephens,  Judge. 

John  McGulre  was  conTlcted  of  murder,  and 
he  appeals.    Reversed. 

Mayes  &  Harris,  D.  M.  Featherston,  and  W. 
A.  McDonald,  for  appellant  Wiley  N.  Nash, 
Atty.  Geo.,  for  the  State. 

TERBAL,  3.  John  McGulre,  at  the  August 
term,  1898,  of  the  circuit  court  of  Marshall 
county,  was  tried  and  convictied  of  the  murder 
of  William  Bayllss,  and  sentenced  to  be  hang- 
ed. The  killing  occurred  on  the  26th  day  of 
February,  1869,  and  at  the  February  term, 
1898,  of  said  Marshall  coimty  circuit  court  an 
Indictment  against  the  said  McGulre  for  the 
murder  of  said  Bayliss  was  found  and  return- 
ed Into  said  court,  and  he  was  at  that  term 
in  said  court  arraigned  niwn  said  indictment, 
and  was  put  upon  his  trial  for  said  crime; 
but,  the  jury  falling  to  agree  upon  a  verdict, 
a  mistrial  was  had,  and  entered  of  record. 
The  indictment  against  McGulre  was  recorded 
in  the  "Secret  Record  of  Indictments,"  duly 
made  by  the  clerk  of  said  circuit  court  under 
section  1347,  Code  1802,  and  at  the  August 
term,  1898,  of  said  court,  said  indictment  be- 
ing lost,  the  said  defendant  was  put  upon  his 
trial,  over  his  objection,  and  was  tried  upon 
a  ceilifled  copy  of  said  indictment,  pursuant 
to  said  section  1347,  Id. 

The  sections  of  the  act  of  April,  1872,  ma- 
terial to  this  case  are  as  follows  (Laws  1872, 
pp.  88,  89): 

"Sec.  5.  Be  It  further  enacted,  that  no  per- 
son shall  be  Incompetent  as  a  juror  because 
of  conscientious  scruples  against  capital  pvm- 
ishment;  but  In  cases  heretofore  deemed  cap- 
ital, the  jury  may  adjudge  the  penalty  to  be 
death,  or  Imprisonment  for  life  in  the  peni- 
tentiary, and  the  court  may.  In  all  cases,  cause 
the  verdict  to  be  amended  in  form." 

"Sec.  8.  Be  it  further  enacted,  that  all  pros- 
ecutions for  criminal  offences  heretofore  com- 
mitted shall  be  commenced  within  two  years 
after  the  commission  thereof,  and  not  after: 
provided,  this  section  shall  not  apply  to  any 
cause  in  which  the  offender  shall  have  fled 
from  the  state."  The  defendant  pleaded  not 
guilty,  and  under  that  plea  sought  to  avail 
himself  of  the  statute  of  limitations  of  two 
years,  under  section  8  of  said  act,  above  quot- 
ed, and  which  act  he  was  well  authorized  to 
interpose  against  the  prosecution  as  a  perfect 
slileld  against  it,  unless  the  proviso  to  said 
section  8  excepted  tilm  out  of  the  operation  of 
the  act.  Upon  the  trial,  the  district  attorney, 
supported  by  some  uncertain  evidence  on  that 
line.  Insisted  that  the  defendant,  before  the 
passage  of  the  act  of  April  6,  1872,  had  been 
indicted  for  said  crime,  and  so  said  act  had  no 
application  to  the  case  (Thompson  v.  State,  54 
Miss.  740);  but  that,  if  he  was  not  supported 
in  this  contention,  he  yet  Insisted  upon  the 
case  made  that  McGulre  had  fled  from  the 
state,  and  so  the  Application  of  the  statute  of 


limitations  to  the  case  became  a  vital  point  of 
inquiry.  By  the  laws  in  force  when  the  crime 
was  committed  (CJode  1857,  p.  614,  art  257)  it 
was  provided,  "All  indictments  must  be  pre- 
sented to  the  court  by  the  foreman  of  the 
grand  jury,  in  the  presence  of  at  least  twelve 
of  such  jury;"  and  the  evidence  as  to  the  find- 
ing of  an  indictment  against  McGulre  in  1869 
was  so  shadowy  and  uncertain  that  it  could 
not  support  a  verdict  of  the  jury  resting  upon 
such  contention  as  a  material  fact  in  the  case, 
because  at  most  It  raised  a  mere  probability 
of  the  fact  of  the  return  of  the  Indictment  Into 
court  and  did  not  preclude  reasonable  doubt 
on  the  subject 

The  court  gave  for  the  state  instruction  No. 
1,  as  follows:  "(1)  The  court  instructs  the 
jury  for  the  state  that  If  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  a 
grand  jury  of  Marshall  county,  in  1869,  found 
an  indictment  against  John  McGulre  for  the 
killing  of  Wm.  Bayllss,  and  since  that  date 
said  indictment  has  been  lost  or  destroyed, 
then  the  statute  of  limitations  does  not  bar 
the  prosecution,  and  you  should  not  acquit 
him  on  that  account;"  and  refused  instruction 
No.  22  for  the  defendant,  as  follows:  "(22) 
The  court  Instructs  the  Jury  that  an  indict- 
ment which  is  not  presented  to  the  court  by 
the  grand  jury  Is  invalid,  and  the  marking  of 
an  indictment  by  the  clerk  is  the  evidence  that 
it  was  found  by  the  g;rand  jury,  and  an  in- 
dictment not  BO  presented  to  the  court  and 
marked  'Filed'  by  the  clerk,  has  not  been 
found  in  any  legal  sense,  and  has  no  validity." 
The  action  of  the  court  on  these  Instructions 
is  assigned  for  error. 

Cook,  being  offered  as  a  Juryman,  stated  on 
his  voir  dire  that  he  had  an  opinion  of  the 
guilt  of  the  defendant  which  it  would  require 
testimony  to  remove,  and  that  he  had  doubts 
whether  be  could.  If  taken,  render  a  fair  and 
impartial  verdict  and  he  was  excluded  by  the 
court  and  the  defendant  excepted. 

The  Jury  having  convicted  the  defendant  of 
murder,  without  fixing  his  punishment  at  im- 
prisonment in  the  penitentiary  for  life,  as  un- 
der the  instructions  of  the  court  they  might 
have  done,  the  defendant  on  a  day  subsequent 
to  his  conviction,  and  on  his  motion  for  a  new 
trial,  offered  Utley,  one  of  the  jurors,  and  pro- 
posed to  prove  by  him  that  he  thought  when 
rendering  the  verdict  given  in  the  case,  that 
It  would  give  to  the  defendant  a  sentence  from 
one  to  five  years  in  the  penitentiary,  and  that 
be  had  no  Idea  that  he  would  have  to  be  hang- 
ed; and  the  defendant  also  offered  the  testi- 
mony of  seven  others  of  the  jury  to  prove 
their  views  of  the  matter  coincided  with  those 
of  Utley;  and  all  this  proffered  evidence  was 
excluded,  and  the  action  of  the  court  therein 
excepted  to. 

The  defendant,  at  the  February  term,  1898| 
of  the  court  was  arraigned  upon  the  indict- 
ment found  against  him  at  that  term  for  the 
murder  of  Bayllss,  and  put  upon  his  trial  there- 
for, but  a  mistrial  was  had.  At  the  ensuing 
August  term,  1898,  of  the  court,  the  indict- 
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ment  was  found  to  be  lost,  whereupon  the 
defendant  was  then  tried  upon  a  copy  of  said 
indictment,  duly  certified  from  the  record 
book  of  Indictments  Icept  under  section  1347, 
Ann.  Code,  but  without  any  new  arraignment, 
and  there  is  no  certain  evidence  tliat  the  copy 
of  the  Indictment  upon  which  the  defendant 
was  tried  was  read  to  the  Jury,  the  defendant, 
or  the  conrt;  and  this  omission  and  action 
arc  claimed  to  be  erroneous  and  harmful. 

Just  before  the  verdict  of  guilty  was  return- 
ed Into  court,  the  Jury  Informed  the  officer 
attending  them  that  they  desired  further  In- 
Btmctlons  as  to  their  verdict  This  wish  was 
communicated  to  the  judge  and  to  the  defend- 
ant's counsel,  and  the  latter  declined  to  have 
the  jury  state  their  dMcultles,  In  order  to 
their  removal,  whereupon  the  jury  immediate- 
ly returned  their  verdict 

The  defendant  objected  to  the  reading  of  the 
minutes  of  the  February  term,  1888,  of  the 
court,  showing,  among  other  things,  the  ar- 
raignmait  of  the  defendant  He  objected  also 
to  being  tried  on  a  copy  of  the  indictment  tak- 
en from  the  record  of  the  Indictments. 

1.  Juror  C!ook.  The  action  of  the  court  In 
excluding  the  juror  Cook  is,  we  think,  In  ac- 
cord with  the  principles  of  law  heretofore  in 
use  In  the  impanelment  of  jurors;  at  least 
It  is  justified  by  the  last  clause  of  section  2355, 
Ann.  Code. 

2.  We  see  no  reason  for  complaint  by  the 
defendant  that  he  was  tried  upon  a  certified 
copy  of  the  Indictment  We  know  of  no  con- 
stitutional provision  that  forbids  it.  In 
change  of  venue  cases  it  is  provided  that  ac- 
cused persons  shall  be  tried  on  a  certified  copy 
of  the  indictment,  and  such  practice  has  often 
been  followed,  without  objection,  and  we  are 
not  advised  that  any  valid  objection  could  be 
made  against  It  The  act  requiring  the  re- 
cording of  Indictments  would  be  useless  un- 
less it  answered  the  purpose  of  supplying  a 
lost  Indictment  The  minutes  of  the  court  in 
any  jtartlcular  case  are  before  the  court  when 
on  hearing,  and  their  being  put  in  evidence  was 
superfluous.  The  record  showed  that  the  de- 
fendant had  been  arraigned  upon  the  Indict- 
ment In  this  case,  and  had  pleaded  not  guilty, 
and  that  rendered  it  unnecessary  to  arraign 
the  defendant  again.  2  Enc.  PI.  &  Prac.  771. 
TbK  objection  that  the  record  of  the  proceed- 
ings does  not  show  that  the  indictment  was 
read  to  the  Jury  cannot  prevail.  The  record 
In  no  case  Is  required  to  show  such  fact 
Nevertheless  It  is  always  presumed  that  such 
Is  the  case.  The  circuit  court  Is  a  court  of 
superior  jurisdiction,  requiring  In  capital  cases 
that  the  defendant  be  represented  by  counsel, 
If  he  desires  It;  and  one  of  the  leading  ob- 
jects In  the  trial  of  a  case  is  that  the  jury,  as 
well  as  the  court,  may  understand  the  ques- 
tion before  It;  and  it  Is  to  be  conclusively  pre- 
sumed, without  express  evidence  to  the  con- 
trary, that  the  Judge  saw  to  It  that  the  jury 
were  Informed  of  the  precise  nature  of  the 
charge  against  the  person  whose  life  Is  com- 
mitted to  their  bands. 

26SO.-32 


8.  Pardon.  It  is  claimed  that  the  act  of 
April  5,  1872,  operated  as  a  statutory  pardon 
of  the  defendant  because  It  authorized  the 
Jury  to  fix  the  punishment  for  murder  at  Im- 
prisonment for  life  In  the  penitentiary,  In- 
stead of  leaving  it  to  the  court  to  adjudge 
the  death  penalty  unless  such  imprisonment 
be  fixed  by  them,  and  contained  no  saving 
clause  as  to  former  offenses.  Our  state  con- 
stitution forbids  the  enactment  of  ex  post 
facto  laws,  and,  if  the  act  of  1872  falls  with- 
in that  category,  the  defendant  Is  entitled  tO' 
a  discharge.  Ex  post  facto  laws  are  defined 
as  follows:  "(1)  Every  law  that  makes  an  ac- 
tion done  before  the  passing  of  the  law,  and 
which  was  innocent  when  done,  criminal,  and 
punishes  such  action.  (2)  Every  law  that  ag- 
gravates a  crime,  or  makes  It  greater  than  It 
was  when  committed.  (8)  Every  law  that 
changes  the  punishment,  and  Inflicts  a  greater 
punishment  than  the  law  annexed  to  the  crime 
when  committed.  (4)  Every  law  that  alters 
the  legal  rules  of  evidence,  and  receives  less, 
or  different  testimony,  than  the  law  requhred 
at  the  time  of  the  commission  of  the  offense 
in  order  to  convict  the  offender.  But  I  do  not 
consider  any  law  ex  post  facto,  within  the 
prohibition,  that  mollifies  the  rigor  of  the  crim- 
inal law,  but  only  those  that  create  or  aggra- 
vate the  crime,  or  Increase  the  punishment  or 
change  the  rules  of  evidence,  for  the  purpose 
of  conviction."  Chase,  J.,  In  Calder  v.  Bull, 
3  Ball.  386.  If  the  act  of  1872  is  ex  post 
facto  as  to  the  defendant.  It  is  because  the 
case  falls  within  the  second  or  third  class  enu- 
merated in  Judge  Chase's  opinion,  and  be- 
cause the  death  penalty  is  less  than  imprison- 
ment for  life.  It  was  In  1872,  as  it  Is  now, 
a  matter  of  common  knowledge  that  many 
persons,  when  called  upon  to  qualify  them- 
selves for  jury  service  in  capital  cases,  de- 
clared themselves  opposed  to  capital  punish- 
ment, and  the  fifth  section  of  the  act  of  1872 
was  intended  to  obviate  the  scruples  of  those 
conscientiously  opposed  to  the  Infiictlng  of 
the  death  penalty,  some  of  whom  believed 
that  that  penalty  should  not  be  inflicted  in 
any  case,  nor  could  be  rightly  imposed  by 
human  authority;  and  It  was  unquestionably 
the  opinion  of  the  legislature  that  life  Impris- 
onment In  the  state  penitentiary  was  a  miti- 
gation of  the  death  penalty.  Christian  people 
have  always  regarded  the  infliction  of  death 
as  the  extreme  penalty  for  crime,  and  such 
opinion  necessarily  results  from  the  principles 
of  their  religion.  There  are  courts  which  hold 
that  any  change  in  the  mode  of  punishment 
makes  the  law  ex  post  facto,  bnt  other  au- 
thorities coincide  with  the  opinion  expressed 
by  Judge  Chase  In  Calder  v.  Bull,  ubl  supra, 
and  hold  that  It  Is  the  Infliction  of  a  greater 
punishment  that  makes  the  law  ex  post  facto, 
while  the  Infliction  of  a  different  punishment, 
tmless  It  also  is  a  greater  one,  does  not  so 
operate.  In  passing  the  act  of  1872,  we  are 
satisfied  that  the  legislature  considered  life 
Imprisonment  a  more  merciful  punishment 
than  death,  and  we  fully  believe  the  general 
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■entlment  of  the  Chrlatlan  world  approval  the 
opinion. 

4.  Statute  of  Limitations.  The  evidence  as 
to  the  finding  of  a  bill  of  Indictment  against 
the  defendant  before  the  passage  of  the  act  of 
1872  -was  too  donbtfnl  to  be  laid  before  the 
iary,  and  was  wholly  Inanfflclent  to  prevent 
the  operation  of  the  bar  of  two  years  con- 
tained In  section  8  of  the  act  of  1872.  Under 
the  two  years  of  limitation  of  the  act  of  1872, 
an  Indictment  against  the  defendant  was  bar- 
red unless  he  was  excepted  from  the  operation 
of  the  last  clause  of  section  8  of  said  act, 
which  declares  that,  '^hls  section  shall  not 
apply  to  any  case  in  which  the  otTender  shall 
1»ave  fled  from  the  state."  The  evidence  of 
the  finding  of  an  indictment  in  this  case  In 
1869  should  have  been  disregarded  as  too  un- 
certain for  consideration,  and  the  Instruction 
of  the  court  authorizing  the  jury  to  disregard 
the  bar  of  the  two  years  under  the  act  of  1872 
If  an  Indictment  had  been  found  against  the 
defendant  before  April  6,  1872,  was  error. 

B.  The  court  properly  refused  the  evidence 
of  the  jury  to  impeach  their  verdict  They 
had  not  been  satisfied  with  their  understand- 
ing of  the  instructions  given  to  them,  and  had 
made  an  Ineffectual  attempt  to  be  enlightened 
on  the  subject,  and  had  applied  to  the  court 
for  fuller  instructions,  but  Its  being  given  to 
them  wss  declined  by  the  defendant's  counseL 
Their  finding,  however  made,  may  not  be  im- 
peached by  their  own  evidence. 

We  give  no  opinion  as  to  the  operation  of 
the  statute  of  limitations  under  the  act  of  1872. 
Beversed,  and  remanded  for  a  new  trial. 

(It  lUw.  SSO) 

LOWBNSTfilN  et  al.  v.  ABBAMSOHN. 
(Supreme  Court  of  MIsBlsaippL    April  10,  1889.) 

ATTACmtBNT — lUjITITT  —  JxmiBDIOTIOn  —  FRXUDU- 
LXNT    COKVSTjLllCaS— EVIDBSOB. 

L  Equity  has  jurisdiction  of  a  bill,  by  one  re- 
ceiving a  stock  of  goods  in  extinguishment  of 
a  pre-existing  debt,  against  a  sheriff  and  at- 
taching creditors,  to  subject  the  proceeds  of  the 
sale  of  the  goods  at  an  attachment  sale  to  the 
satisfaction  of  said  debt,  and  to  enjoin  the  sher^ 
iff  from  paying  the  proceeds  to  the  attaching 
creditors. 

2.  The  fact  that  a  stock  of  goods  sold  at  an 
attachment  sale  for  more  than  a  debt  for  which 
they  had  been  transferred  1>efore  the  sale  does 
not  show  that  the  transfer  was  fraudulent, 
where  the  bid  was  for  more  than  the  goods 
were  worth;  the  bidder  being  a  local  dealer, 
and  unwilling  to  have  the  goods  retailed  by  an- 
other at  cost  prices. 

Appeal  from  chancery  court,  C!oahoma  coun- 
ty; A.  H.  Longino,  Chancellor. 

Bill  by  M.  Abramsobn  against  B.  Lowen- 
stein  &  Bros,  and  others  for  a  part  of  the 
proceeds  of  a  sheriff's  saie  of  a  stock  of  goods 
■elsed  under  attacliment.  Decree  for  com- 
plainant, and  defendants  appeaL    Affirmed. 

Charles  Brenner,  a  merchant  doing  busi- 
ness at  Dublin,  Miss.,  was  Indebted  to  M. 
▲bramsohn,  a  merchant  at  Oxford,  Miss.,  in 
file  sum  of  $2,793.61,  evidenced  by  two  prom- 
issory notes  for  11,481.66  and  91,000,  respec- 
tively, both  past  due,  and  bearing  Interest  at 


8  per  cent,  and  both  containing  stipulations 
tor  the  payment  of  attorney's  fees  which  the 
boldo:  might  have  to  expend  in  their  collec- 
tion. On  October  20,  1897,  Abramsobn  deliv- 
ered these  two  notes  to  James  Stone^  an  attor- 
ney at  Oxford,  Miss.,  for  collection.  Stone 
went  to  Dublin,  and  purchased  for  his  client 
Brenner's  entire  stock  of  goods,  store  fixtures, 
and  accounts  due  the  store;  the  consideratioD 
being  the  extingnilshment  of  the  debts  evi- 
denced by  the  said  promissory  notes,  which 
were  then  by  the  attorney  marked  "Paid," 
and  delivered  to  Brenner,  who  at  the  same 
time  delivered  to  the  attorney  the  possession 
of  the  store,  and  the  books  evidencing  the 
accounts  transferred.  Stone  at  once  employed 
one  Dancey  to  take  charge  of  the  property 
purchased,  and  Dancey  placed  over  the  door 
Abramsohn's  sign,  and  took  charge  for  the 
purpose  of  selling  the  goods  out  as  Abram- 
sohn's agent  On  the  22d  day  of  October, 
1897,  after  Abramsohn  had  gone  Into  posses- 
sion, S.  Secllg  &  Co.  and  eight  other  creditors 
of  Charles  Brenner  levied  successively  nine  at- 
tachment vrrits  upon  all  of  the  property  pur- 
chased by  Abramsohn;  the  grounds  of  the 
attachments  being  that  Charles  Brenner  had 
disposed  of  his  property  with  the  intent  to 
defraud  his  creditors.  Under  these  writs  the 
sheriff  seised  the  books  of  accotmta,  and  to(dc 
possession  of  the  goods  and  store  fixtures,  and 
sold  the  goods  and  store  fixtures  at  public 
auction  on  the  17th  of  November,  1897,  at 
Dublin,  when  they  were  purchased  by  AUen 
&  Co.  at  the  price  of  $3,800.  Abramsohn  at- 
tended the  sale,  and  bid  for  the  goods.  There 
were  a  number  of  bidders  until  the  price  reach- 
ed $2,500.  After  that  there  were  no  bidders 
except  Abramsohn  and  Allen  &  Co.  Abram- 
sohn's last  bid  was  $3,700.  Dancey  testified 
at  the  trial  that  before  the  sale  he  told  Allen 
that  he  thought  that  U  Abramsohn  bought 
the  goods,  they  would  be  sold  at  cost;  that 
Allen  was  in  the  mercantile  business  at  Dub- 
lin, did  not  want  to  encounter  competition  of 
that  kind,  and  determined  to  buy  them;  that 
the  resolution  of  Allen  to  purchase,  and  the 
motive  actuating  him,  came  to  the  ears  of 
Abramsohn,  who  concluded  that  he  could  make 
Allen  pay  full  price  for  the  goods.  Dancey 
also  testified  tliat  the  stock  of  goods  was 
worth  about  $3,000  or  $3,600.  The  $3,800 
which  the  goods  brought  at  the  sale  by  the 
sheriff  behig  In  the  hands  of  the  sheriff  un- 
der the  nine  levies  so  made  by  him,  and  no 
Judgment  having  been  rendered  in  any  of  the 
attachment  suits,  M.  Abramsohn  filed  his  bill 
In  the  chancery  court  of  Coahoma  county 
against  the  sheriff  and  all  of  the  attaching 
creditors,  wherein  he  released  all  claim  to  the 
account  transferred  to  him,  and  all  claim  to 
the  funds  In  the  hands  of  the  sheriff  In  ex- 
cess of  the  debt  owing  to  Abramsohn  by  Bren- 
ner, to  wit  $2,793.61,  and  prayed  (1)  that  the 
sheriff  be  decreed  to  pay  the  $2,783.61  to  him; 
(2)  for  a  temporary  injunction  restrabilng  the 
attaching  creditors  from  seeking  to  sabject 
said  $2,783.51   to  theh:  resiKctlve  demand^ 
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and  that  the  sheriff  be  reatmlned  from  pay- 
ing them  that  ram  ont  of  the  funds  In  his 
hands;  and  (3)  that  upon  final  hearing  the 
defendants  be  perpetually  enjoined.  The 
greater  number  of  the  defendants  demurred. 
Their  demnrrera  were  oivermled,  and  they  all 
answered  Jointly,  denying  all  the  equities  of 
the  bllL  The  case  was  heard  on  the  plead- 
ings and  the  proofs,  and  a  decree  was  ren- 
dered granting  the  prayer  of  the  bill.  From 
this  decree  the  attaching  creditors  appealed. 

Butt  &  Butt,  for  appellants.  Perkins  ie 
Winston  and  C.  L.  Slvley,  for  appellee. 

WHTTFIELD,  J.  The  Jurisdiction  Is  abun- 
dantly sustained  by  Bishc^  y.  Roeenbaum,  58 
Miss.  84,  and  Pollock  y.  Sayings  Inst,  61 
Miss.  293. 

On  the  merits,  we  rest  our  decision  upon 
the  distinct  ground  that  the  proof  satisfactor- 
ily shows  that  the  goods  were  not  actually 
worth  more  than  the  debt  due  appellee.  It  Is 
iwrfectly  obyloua  from  the  testimony  of  Dan- 
cey  that  Allen's  bid  was  not  for  the  yalne  of 
the  goods  alone,  but  also  for  what  It  would 
be  worth  to  him  to  preyent  the  sale  of  this 
bankrupt  stock  In  Dublin  at  or  below  coat 
The  highest  bid  really  made  for  the  goods, 
as  such,  was  the  sum  of  (2,500.  Allen  bad 
been  told  by  Dancey  that  they  would  be  sold, 
and  Dancey  had  then  told  Abramsohn  what 
he  had  told  Allen;  and  Abramsohn,  acting  on 
this  knowledge,  was  simply  forcing  Allen  to 
bid  all  he  could  be  made  to  bid,— not  to  get 
the  goods,  only,  but  to  keep  oft  this  disastrous 
competition.  That  is  the  real  situation,— one 
not  foreseen,  nor  reasonably  to  be  foreseen,  by 
Abramsohn's  agent  Stone,  at  the  time  of  the 
purchase  of  the  stock  by  him  In  extinguish- 
ment of  Abramsohn's  debt  We  put  our  deci- 
sion on  this  ezivess  ground,  not  sanctioning 
the  doctrine  of  ex  post  facto  purgation  of 
fraud.  A  transaction  stamped  by  the  yitiat- 
ing  el«nent  of  actual  fraud  at  the  time  re- 
mains such,  as  to  that  particular  transaction,' 
always;  and  a  doctrine  that  such  a  transac- 
tion can  be  purged  of  Its  fraud  by  matter  ex 
post  facto,  and  become  Itself— that  particular 
transaction— honest  Is  abhorrent  to  any  en- 
lightened system  of  Jurisprudence.  It  simply 
pats  a  premium  upon  fraud.  But  there  was 
bo  actual  fraud  here,  a&d  Abramsohn's  pur- 
pose was  to  get  his  just  debt  and  that  was 
what  in  fact,  at  the  time,  he  got  The  sur- 
plus beyond  that  yalue,— the  price  of  what  It 
was  worth  to  Allen  to  keep  out  this  disastrous 
competition,— he  is  not  entitled  to,  and  does 
not  dalm.    Affirmed. 


(122  Ala.  S80) 

MORRIS  y.  EUPAULA  NAT.  BANK.* 
(Supreme  Court  of  Alabama.    Feb.  2,  1899.) 

BlUiS  MSI>  NOTSS — OBiuTTS— PA.TMBBT  BT  ChBOK — 

AeairT  roB  CJollbction— Pbbsbnthbnt— Dis- 

HOHOB— TiMB— RsCOyBBT— PlBADINO. 

1.  An  agent  to  collect  a  draft,  to  whom  the 
acceptor  gave  a  check  for  the  amount  in  pay- 


X  Rehearing  denied  AprU  14,  1889. 


ment,  as  between' himself  and  the  aceeptor  has 
until  the  close  of  banking  hours  on  the  next 
secnlar  day  in  which  to  present  the  check  for 
payment;  and  hence,  where  the  acceptor  paid 
the  check  after  the  failure  of  the  bank  on 
which  it  was  drawn  before  the  explrati<m  of 
such  time,  he  cannot  tecoyer  the  amount  from 
the  agent 

2.  Where  a  count  In  asBumpsIt  is  Joined  with 
one  In  case,  the  misjoinder  is  properly  raised 
by  demurrer  to  the  entire  pleading. 

Appeal  from  circuit  court  Barbour  county. 

Action  by  P.  H.  Morris  against  the  Ba- 
faula  National  Bank.  From  a  Judgment  for 
defendant  plaintiff  appeals.    Affirmed. 

The  complaint  was  as  follows:  "The  platair- 
tiff  claims  of  the  defendant  fiye  hundred  dollars 
as  damages  for  that  whereas,  to  wit,  on  Mar<dt 
80,  1801,  the  defendant  had  in  Its  possession 
for  collection  a  certain  draft  or  bill  of  ex- 
change drawn  on  plaintiff  by  the  Mound  City 
Distilling  Company,  and  accepted  by  him,  for 
the  sum  of  four  hundred  and  seventy  and 
**/io«  dollars,  and  which  said  draft  or  bill  of 
exchange  was  due  and  payable  on  said  March 
30,  1891;  and  that  on  said  day  the  said  de- 
fendant presented  said  draft  or  bill  of  ex- 
>:hange  to  the  plaintiff  In  the  city  of  Bufaula, 
Alabama,  about  10  o'clock  in  the  forenoon  of 
said  day,  for  payment  and  that  said  plaintiff 
(hen  and  there  gave  to  said  defendant  a  check 
on  the  John  McNab  Bank,  a.  bank  then  doing 
a  banking  business  In  the  city  of  Eufaula, 
Alabama,  for  said  sum  of  four  hundred  and 
seventy  and  ^Vioo  dollars,  the  amount  due  on 
said  draft  or  bill  of  exchange.  And  plaintiff 
avers  that  he  drew  said  check  for  said  sum  on 
the  John  McNab  Bank,  and  delivered  the  same 
to  Ibe  defendant  In  the  city  of  Eufaula,  Ala- 
bama, about  10  o'clock  in  the  forenoon  of  said 
March  30,  1891,  and  that  at  the  time  said 
check  was  so  drawn  by  plaintiff  and  delivered 
by  him  to  the  defendant  and  during  the  re- 
mabider  of  said  day,  March  80,  1891,  the  said 
John  McNab  Bank  kept  open  its  banking 
house  and  carried  on  Its  banking  business  in 
the  usual  way,  and  paid  all  checks  which  were 
drawq  on  or  against  It  during  said  day.  And 
plaintiff  further  avers  that  at  the  time  he 
drew  said  check  and  delivered  it  to  the  defend- 
ant as  aforesaid  be  had  on  deposit  to  his  credit 
In  the  said  John  McNab  Bank,  and  subject  to 
his  check,  the  sum  of  two  thousand  dollars, 
and  that  the  said  defendant  by  the  exercise 
of  reasonable  diligence,  could  have  presented 
said  check  to  the  said  John  McNab  Bank  dur- 
ing banking  hours  on  said  March  80,  1891; 
and  that  if  defendant  had  so  presented  said 
check  on  said  March  30,  1891,  the  same  would 
have  been  paid  In  full  by  the  said  John  Mc- 
Nab Bank,  but  said  defendant  notwithstand- 
ing Its  contract  in  the  premises,  and  in  disre- 
gard of  its  duty  arising  out  of  Its  contract 
with  plaintiff,  failed  to  present  said  check  to 
the  said  John  McNab  Bank  on  said  March 
30,  1891.  And  plaintiff  further  avers  that 
after  said  March  30,  1891,  and  on  March  31, 
1891,  the  said  John  McNab  Bank  suspended 
payment,  and  failed,  and  never  after  Its  said 
failure  carried  on  any  business,  and  by  reason 
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of  the  premises  tbe  said  plaintiff  was  compelled 
by  said  defendant,  on  March  31,  1891,  to  take 
up  said  check  so  given  by  him  to  itajs  aforesaid, 
and  pay  said  defendant  In  money  the  said  sum 
of  four  hundred  and  seventy  and  "/ma  dol- 
lars on  March  SI,  1891,  and  by  reason  thereof 
plaintiff  was  damaged  as  aforesaid;  wherefore 
be  brings  this  suit."  To  this  complaint  the  de- 
fendant demurred  upon  the  following  grounds: 
(1)  That  it  was  not  the  duty  of  defendant 
to  present  the  check  mentioned  In  said  com- 
plaint until  the  day  after  it  received  said  check 
from  plaintiff.  (2)  That  It  was  not  defend- 
ant's duty  to  present  the  check  mentioned  in 
said  complaint  on  the  same  day  the  same 
was  received.  (3)  The  said  complaint  shows 
that  tbe  bank  upon  which  the  check  mentioned 
in  tbe  same  was  drawn  closed  its  doors  on  the 
same  day  said  check  was  drawn,  and  never 
afterwards  opened  them  for  business.  (4) 
Said  complaint  falls  to  aver  that  plaintiff  suf- 
fered any  damage  by  defendant's  failure  to 
present  said  check  on  the  day  it  was  received. 
This  demurrer  was  overruled,  and  thereupon 
tbe  defendant  filed  the  general  issue  and  five 
special  pleas.  The  plaintifTs  demurrers  to  tbe 
third  and  fourth  pleas  were  sustained,  and  It 
is  unnecessary  to  set  out  said  pleaa.  Tbe 
second  and  fifth  pleas  were  as  fallows:  "No. 
2.  That  the  defendant,  doing  business  in  Eu- 
faula,  Alabama,  on  March  30,  1881,  having 
for  collection  the  draft  mentioned  and  de- 
scribed in  the  complaint,  presented  the  same  to 
the  plaintiff  in  Eufaula,  Alabama,  on  said  day; 
that  the  plaintiff  gave  his  check  for  the  amount 
of  said  draft  upon  the  John  McNab  Bank, 
doing  business  in  Eufaula,  Alabama,  and  de- 
fendant held  said  check  until  next  day,  to 
wit,  March  31,  1891;  that  on  said  last-named 
day  the  said  John  McXab  Bank  did  not  open 
its  doors  for  business,  and  has  been  suspend- 
ed ever  since;  that  the  defendant  paid  the 
amount  of  said  draft  above  described  to  its 
owner,  and  demanded  of  plaintiff  reimburse- 
ment of  same  by  reason  of  his  check,  and  de- 
fendant insisted  upon  It,  whereupon  plaintiff 
said  that  be  would  consult  bis  lawyer  about 
the  matter,  and  take  his  advice;  that  on  or 
about  April  21,  1891,  the  plaintiff,  having  been 
advised  that  he  was  liable  for  the  same,  agreed 
to  pay  to  the  defendant  the  amount  of  said 
check,  and,  in  execution  of  said  agreement, 
gave  to  defendant  bis  note  for  the  amount, 
with  interest,  payable  on  October  1,  1891,  and 
on  or  about  tbe  day  the  same  fell  due,  on 
October  1,  1891,  be  paid  it  to  defendant;  and 
that  plaintiff,  having  paid,  adjusted,  and  set- 
tled this  claim  with  full  knowledge  of  all  the 
tacts,  cannot  now  maintain  tills  suit."  "No. 
5.  The  defendant,  for  further  answer  to  the 
complaint  In  said  cause,  saltb  that  the  cause 
of  action  therein  alleged  is  barred  by  the 
statute  of  limitations  of  one  year."  To  the 
second  plea  the  plaintiff  demurred  upon  the 
following  grounds:  "That  the  matters  and 
things  set  up  in  said  plea  are  In  no  wise  an 
answer  to  the  complaint  filed  In  said  cause. 
Tbe  action  In  this  case,  as  stated  in  said  com- 


plaint, la  for  tbe  faUoie  of  tbe  defendant  to 
present  a  check  as  stated  in  said  complaint, 
and  said  plea  sets  up  matters  and  things  in 
reference  to  the  action  of  the  plaintiff  and 
defendant  about  the  adjustment  and  payment 
of  the  amount  advanced  by  tbe  defendant  to 
the  Mound  City  Distilling  Company,  the  own- 
ers of  the  draft  or  bill  of  exchange  which 
defendant  had  for  collection,  and  which  the 
plaintiff  was  trying  to  pay,  and  said  plea  does 
not  set  up  any  fact  which  excuses  or  tends  to 
excuse  the  defendant  for  its  failure  to  present 
said  check  to  the  John  McNab  Bank,  as  it  had 
contracted  with  the  plaintiff  to  present  and 
collect  within  a  reasonable  time."  To  the 
fifth  plea,  the  plaintiff  demurred  upon  the  fol- 
lowing grounds:  "(1)  The  complaint  filed  in 
said  cause  shows  that  this  is  an  action  upon 
a  simple  contract,  and  Is  not  barred  by  tbe 
statute  of  limitations  of  one  year.  (2)  The 
complaint  filed  in  said  cause  shows  that  this 
Is  an  action  for  the  breach  of  a  contract  which 
was  made  between  the  plaintiff  and  defendant 
on  March  30,  1801,  and  is  not  barred  by  thd 
statute  of  limitations  of  one  year.  (3)  'nie 
complaint  filed  in  said  cause  shows  that  this 
Is  an  action  for  an  injury  to  the  rights  of 
plaintiff  arising  from  a  contract  entered  Into 
between  plaintiff  and  defendant  on  March  30, 
1891,  and  which  said  contract  was  broken  by 
the  defendant,  and  tliat  said  action  is  not  bar^ 
red  by  the  statute  of  limitations  of  one  year." 
Each  of  these  demurrers  was  overruled,  and 
the  plaintiff  duly  excepted.  After  tbe  remand- 
ment  of  the  cause  by  this  court  on  the  former 
appeal,  the  plaintiff  amended  his  complaint  by 
Hllng  an  additional  count.  The  substance  of 
this  count,  for  the  purposes  of  this  appeal,  is 
sufficiently  stated  in  the  opinion.  To  tbe  add- 
ed count  the  defendant  demurred  upon  the 
ground  that  there  was  a  misjoinder  of  causes 
of  action.  This  demurrer  was  sustained,  and, 
the  plaintiff  declining  to  plead  further,  there 
was  a  verdict  and  Judgment  for  the  defendant. 
The  plaintiff  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which  ex- 
ceptions were  reserved. 

G.  L.  Comer,  for  appellant  S.  H.  Dent,  Jr., 
for  appellee. 

PER  CURIAM.  A  draft  had  been  drawn 
by  the  Mound  City  Distilling  Company  on  the 
plaintiff,  Morris,  and  duly  accepted  by  him. 
It  was  due  on  March  30,  1891,  and  was  held 
by  the  defendant,  the  Eufaula  National  Bank, 
for  collection.  The  latter  made  due  present- 
ment of  it  to  tbe  drawee  and  acceptor  thereof 
for  payment  on  March  30th,  and  received 
from  blm  a  bank  check  drawn  by  blm  (or 
the  amount  due  on  the  accepted  draft  on  the 
John  McNab  Bank,  another  banking  institu- 
tion then  doing  business  at  Eufaula,  Ala., 
where  the  payee  thereof  was  located.  Tbe 
check  dated  March  30tb  was  payable  to  the 
Eufaula  National  Bank,  and  was  delivered 
about  10  o'clock  in  tbe  forenoon.  The  John  Mc- 
Nab Bank  continued  to  pay  checks  drawn  on  It 
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and  presented  during  the  remainder  of  the  day 
of  March  30th,  and,  having  then  closed  Its 
doors,  did  not  thereafter  resume  business  oper- 
ations. The  plaintiff  had  funds  on  deposit  with 
the  drawee  sufficient  to  meet  the  check,  which 
would  bBTe  been  paid  tf  presented  within 
banking  hours  on  the  day  it  was  delivered  to 
defendant    On  March  Slst,  the  John  McNab 
Bank  being  then  closed,  the  plaintiff  took  up 
his  checli:,  and  paid  defendant  the  amount  call- 
ed for  therein,  $470.22.     The  first  amended 
count  from  which  the  above  facts  appear, 
states  that  the  plaintiff  "was  compelled"  by 
the  defendant  to  take  up  the  check,  and  we' 
therefore  assume  that  it  was  taken  up  and 
the  amount  paid  on  the  Insistence  of  the  de- 
fendant that  It  should  be  done.     The  plaintiff 
afterwards  brought  his  action  against  the  de- 
fendant wherein  he  claims  damages  on  ac- 
count of  the  failure  of  the  defendant  to  pre- 
sent the  check  on  March  30th.     A  check  Is 
payable   on   presentation   and   demand.     To 
charge  the  drawer,  the  holder  is  required  to 
present  it  within  a  reasonable  time,  and  after 
the  lapse  of  a  reasonable  time  from  Its  deliv- 
ery by  the  drawer  the  holder  retains  It  at 
talB  peril.     Savings  Co.  v.  Weakley,  106  Aln. 
458,  15  South.  854;    Watt  v.  Gans  (Ala.)  21 
Soath.   1011.     As  between  the  holder  and 
drawer  of  the  check,  however,  presentment 
may  be  made  at  any  time,  and  delay  In  pre- 
sentment does  not  discharge  the  liability  of 
the  drawer  unless  loss  to  bim  has  resulted. 
CarroU  v.  Sweet  128  N.  T.  18,  27  N.  B.  763; 
2  Daniel,  Neg.  Inst  S  1587;   Savings  Co.  v. 
Weakley,  supra.     Without  questioning  these 
general  principles,  It  was  held  on  the  former 
appeal  In  this  case  (106  Ala.  383,  18  South.  11) 
that  the  amended  comirfalnt  showed  a  cause 
of  action.     The  conclusion  of  the  court  was 
reached  upon  a  distinction,  therein  pointed 
out  as  being  established  by  the  authorities 
cited  In  the  opinion.     In  Illustrating  the  prop- 
osition announced  by  him  (2  Morse,  Banks,  i 
421),  quoted  in  our  former  opinion,  that  learn- 
ed author  was  not  as  luild  as  he  usually  is, 
but  the  proposition  Itself  is  clear.     He  thus 
states  the  same  doctrine  In  sectl(m  240:  "But 
when  a  check  Is  taken,  instead  of  money,  by 
one  acting  for  others,  a  delay  of  presentment 
for  a  day,  or  for  any  time  beyond  that  within 
which,  with  proper  and  reasonable  diligence. 
It  can  l>e  presented,  is  at  the  peril  of  the  par- 
ty retaining  the  check  and  postponing  pre- 
sentment as  between  him  and  the  persons  in 
Interest    whom    he    represents.     And  where 
loss  occnrs  because  such  a  check  Is  not  pre- 
sented on  the  day  of  Its  reception,  the  agent 
is  liable."     The  same  doctrine  is  thus  stated 
by  Mr.  Daniel:   "The  allowance  of  a  day  to 
present  the  check  does  not  extend  to  an  agent 
w^bo  receives  one  for  a  debt  of  his  principal. 
He  must  present  it  Instanter."    2  Daniel,  Neg. 
Inst  i  1500.     The  authority  cited  by  each  of 
tbese  text  writers  is  Smith  v.  Miller,  43  N.  Y. 
171;    Mr.  Daniel  citing,  in  addition,  Farwell 
V.   Curtis,  7  Blss.  165,  Fed.  Cas.  No.  4,690, 
and  First  Mat  Bank  of  Meadville  v.  Fourth 


Nat  Bank  of  New  York,  16  Hun,  332.  As 
the  case  of  Smith  v.  MlUer,  43  N.  Y.  171.  62 
N.  Y.  546,  Is  cited  as  sustaining  the  conclusion 
of  the  court  In  this  case  on  the  former  appeal, 
it  Is  proper  to  make  a  fuller  statement  of  it 
than  we  would  otherwise  feel  called  on  to  do. 
The  plaintiffs  in  that  case  brought  an  action 
to  recover  the  unpaid  balance  of  the  price  of 
a  bill  of  goods  sold  by  the  plaintiffs  to  the 
defendants.  The  defendants  set  up  a  defense 
of  payment  by  a  draft  for  52,968.69  drawn  by 
them  on  James  K.  Place  &  Co.,  of  New  York, 
to  the  order  of  plaintiffs,  who  resided  and  did 
business  In  New  York,  the  defendants  resid- 
ing at  Buffalo.  The  plaintiffs  received  the 
draft  by  mall  on  the  morning  of  November 
19th,  and  immediately  Indorsed  it  and  at 
about  half  past  1  in  the  afternoon  of  the 
same  day  presented  It  for  payment  at  the 
counting  house  of  James  K.  Place  &  Co.,  the 
drawees,  who  were  merchants  in  New  York 
in  good  standing.  In  payment  of  the  draft 
James  K.  Place  &  Co.  gave  their  check  on 
the  Manufacturers'  National  Bank  of  New 
York  City,  to  the  order  of  plaintiffs,  for  the 
full  amount  At  tlie  time  plaintiffs  received 
the  check  of  James  K..  Place  &  Co.  the  latter 
had  funds  in  the  Manufacturers'  Bank  to  meet 
the  check,  which  would  have  been  paid  had  it 
been  presented  on  that  day.  The  check  was 
deposited  during  the  same  afternoon  In  the 
Citizens'  Bank  for  collection,  and  was  not  pre- 
sented for  payment  at  the  Manufacturers'  Na- 
tional Bank  till  12  o'clock  the  next  day,  on 
the  morning  of  which  James  K.  Place  St  Co. 
had  failed,  and  on  that  account  payment  of 
the  check  was  refused.  The  action  therefore 
was  between  parties  to  the  original  draft,  and 
was  not  between  the  parties  to  the  check 
which  James  K.  Place  &  Co.  had  given  to 
plaintiffs.  The  conrt,  in  its  opinion,  says: 
"When  a  check  is  taken.  Instead  of  money, 
by  one  acting  for  others,  as  was  done  by  the 
plaintiffs,  a  delay  of  presoitment  for  a  day. 
or  for  any  time  beyond  that  within  which, 
with  proper  and  reasonable  diligence,  it  can 
bej>resented,  is  at  the  peril  of  the  party  thus 
retaining  the  check  and  postponing  present- 
ment, as  between  him  and  the  persons  in  in- 
terest whom  he  represents."  43  N.  Y.  178.  In 
First  Nat  Bank  of  MeadvlUe  v.  Fourth  Nat 
Bank  of  New  York,  16  Hun,  332,  77  N.  Y.  320. 
it  api>eared  that  the  Meadville  Bank  had  for- 
warded to  the  Fourth  National  Bank  a  sight 
draft  drawn  by  another  bank  in  Meadville  on 
certain  bankers  in  New  York.  On  receipt  of 
the  draft  the  Fourth  National  Bank  presented 
it  to  the  drawees  for  payment  who  gave  their 
check  on  another  New  York  bank  for  the 
amount  and  the  draft  was  delivered  to  them. 
The  Fourth  National  Bank  did  not  present  this 
check  for  payment  on  that  day,  but  sent  It 
through  a  clearing  house,  and  it  was  present- 
ed the  next  day  for  payment  but  payment 
was  refused,  the  drawers  of  the  check  having 
failed  on  that  day.  The  Fourth  National 
Bank  thereupon  returned  the  check  to  the 
drawers,    received    back    the    draft    made 
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formal  demand  of  payment  and  caused  the 
draft  to  be  protested  for  nonpayment,  and 
on  the  next  day  due  notice  of  protest  was 
served  by  mall  upon  plaintiffs  and  upon 
tbe  drawer  of  the  draft  The  action  was 
brought  by  the  Meadvllle  Bank  against  the 
Fourth  National  Bank  to  recover  damages 
resulting  from  alleged  negligence  on  the  part 
of  defendant  In  tbe  performance  of  Its  duty, 
as  agent  for  plaintiff.  It  was  held  that  It 
was  the  duty  of  defendant  to  have  presented 
the  check  for  payment  as  soon  as,  with  rea- 
sonable diligence,  It  could,  and  for  any  dam- 
ages arising  from  the  delay  in  presentation  It 
was  liable.  This  case,  it  will  be  observed, 
was  between  the  drawer  or  owner  of  the 
draft  and  its  agent  for  collecting  the  same. 
The  question  presented  In  Farwell  v.  Curtis, 
7  BIss.  165,  Fed.  Cas.  No.  4,690,  so  far  as  It 
bears  on  the  point  under  discussion,  was  of 
the  same  general  nature  as  that  in  Smith  v. 
Miller,  which  was  there  cited  and  approved. 
If  the  Mound  City  DIstllltng  Company  were 
suing  the  Eufaula  National  Bank  for  accept- 
ing the  check  of  the  drawee  of  the  draft,  and 
thereby  causing  loss  to  it,  the  cases  referred 
to  would  be  In  point,  but  that  Is  not  the  case 
presented  by  the  record  before  us.  And  that 
the  court  in  Smith  v.  Miller  did  not  Intend  that 
its  language  or  decision  should  be  construed 
to  apply  to  the  relative  rights  of  the  parties 
to  the  check  itself  drawn  by  James  K.  Place 
&  Co.  is  apparent  from  Its  language  Just  pre- 
ceding that  above  quoted,  the  court  saying: 
"But  a  check  is  payable  Instantly,  and,  as  be- 
tween tbe  drawer  and  drawee,  the  latter  has, 
in  analogy  to  the  rules  aiq^iicable  to  inland 
bills  of  exchange,  until  the  day  after  the  re- 
ceipt of  a  check  to  present  it  for  payment, 
when  drawn  on  a  bank  In  the  same  place 
where  given  and  received.  But,"  continues 
the  court,  "the  duty  of  the  plaintitb  Is  not 
determined  by  that  rule  of  commercial  law. 
That  rule  has  respect  only  to  the  contract  and 
liability  of  parties  to  the  Instrument."  And 
we  may  say  further  that  in  Railroad  Co.  v. 
Collins,  8  Lans.  29,  67  N.  Y.  641,  the  ques- 
tion decided  in  Smith  t.  Miller  is  clearly  point- 
ed out.  There  the  defendant  had  given  the 
plaintiff  a  check  on  a  local  bank  for  the 
amount  of  freight  bills  on  May  4th.  Tbe 
bank  on  which  it  was  drawn  failed  on  the 
5th,  and  the  check  was  not  presented  or  paid. 
The  action  was  for  the  amount  of  the  freight 
bill,  for  which  the  check  had  been  given. 
The  court  held  that  there  was  no  laches  in 
not  presenting  the  check  before  tbe  bank  clos- 
ed, as  the  plaintiff  had  the  whole  of  the  next 
day  after  receiving  It  (i.  e.  of  the  5th)  in 
which  to  present  it;  and,  referring  to  Smith 
▼.  Miller,  distinguished  It  In  the  particular 
above  pointed  out,  namely,  that  that  case 
was  not  disposed  of  upon  the  rules  of  law 
regulating  the  rights  and  duties,  respectively, 
of  the  drawer  and  drawee  of  a  check,  but 
upon  the  rules  applicable  to  one  who  takes  a 
check  for  collection,  acting  for  one  not  a  par- 
ty to  it     The  distinction,  therefore,  to  be 


drawn  from  the  foregobig  authorities  ia  this: 
That,  as  between  tbe  drawer  or  owner  of  the 
draft  on  the  one  hand  and  the  party  charged 
with  the  duty  of  collecting  it  on  the  other 
hand,  the  question  of  their  relative  rights  Is 
to  be  determined  by  the  rules  of  law  applica- 
ble to  principal  and  agent;  and  that,  as  be- 
tween the  drawer  and  the  payee  of  a  check 
given  imder  tbe  circumstances  and  for  the 
purpose  shown  in  this  case,  the  question  of 
their  respective  rights  and  Uabllittes  is  to  be 
ascertained  and  fixed  by  the  principles  of  the 
commercial  law.  The  defendant  here,  In  ool- 
'  lecting  the  draft,  was  the  agent  of  the  drawer 
thereof,  and  in  no  proper  sense  can  it  be  said 
to  have  been  tbe  agent  of  the  plaintiff.  1 
Morse,  Banks,  |  214;  Dodge  v.  Trust  Co.,  03 
u.  S.  385;  Anderson  v.  QUI,  79  Md.  812,  29 
AtL  627.  There  are  numerous  cases,  besides 
those  already  adverted  to,  some  of  which  are 
referred  to  hereafter,  where  the  action  was 
upon  tbe  check  Itself,  or  upon  tbe  original  In- 
debtedness, and  the  defense  was  Interposed 
of  payment  by  reason  of  laches  In  the  pres- 
entation of  the  check  for  payment,  which  re- 
sulted in  a  loss  or  damage  to  the  drawer;  and 
such  laches  and  consequent  damage  we  have 
held  may  be  shown  under  a  plea  of  payment. 
Watt  V.  Gans  (Ala.)  21  South.  1011.  Manifestly, 
the  drawer's  case  is  not  made  any  stronger 
by  the  mere  fact  that  he  is  plaintiff  than  it 
would,  under  the  same  circumstances,  be  if 
he  were  defendant,  and  pleading  that  he  was 
discharged  by  the  payee's  or  holder's  delay  In 
presenting  tbe  check.  It  would,  Indeed,  be 
an  anomaly  to  decide  that  the  defendant  bad 
a  reasonable  time  within  which  to  present  tbe 
check  for  payment,  in  order  to  charge  tbe 
drawer,  and,  under  the  same  state  of  facts, 
to  bold  that  the  defendant  was  guilty  of  neg- 
ligence In  not  presenting  it  before  tbe  expira- 
tion of  such  reasonable  time. 

Under  the  facts  stated  in  the  count  Of  tbe 
complaint  under  consideration,  tbe  only  obli- 
gation, so  far  as  concerned  the  plaintiff,  which 
rested  upon  the  defendant,  was  to  use  due 
diligence  to  make  presentment  and  demand 
of  payment  of  the  check  Within  the  reasona- 
ble time  allowed  by  the  rules  of  the  commer- 
cial law,  and,  upon  Its  being  dishonored,  to 
give  doe  notice  to  the  drawer.  1  Morse, 
Banks,  |  218.  What,  then,  is  the  reasonable 
time  which  the  defendant  had  within  which 
to  discharge  the  obligation,  under  the  facts 
of  this  case?  We  consider  It  thoroughly  set- 
tled that  tbe  reasonable  time  allowed  the 
holder  for  presenting  a  check,  when  he  re- 
ceives it  In  the  same  place  where  the  bank 
on  which  it  Is  drawn  Is  located,  Is  till  the 
close  of  banking  hours  on  the  next  secular 
day;  and  If,  in  the  meantime,  the  bank  falls, 
the  loss  will  fall  on  the  drawer.  Daniel,  Neg. 
Inst  g  1590;  1  Morse,  Banks,  §S  240,  421; 
Rand.  Com.  Paper,  §  1103;  Bank  v.  Splcer,  6 
Wend.  443;  Wear  v.  Lee,  87  Mo.  358;  Blck- 
ford  V.  Bank,  42  111.  238;  Simpson  v.  Insur- 
ance Co.,  44  Cal.  139;  Loux  v.  Fox,  171  Pa. 
St  68,  33  Ati.  190;  Anderson  v.  GIU,  79  Md. 
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312,  29  Ati.  627;  Holmes  ▼.  Roe.  62  Sfich. 
199,  28  N.  W.  864;  Smith  T.  MUler.  48  N.  Y. 
171;  O'Brien  v.  Smith,  1  Black,  99.  We  rec- 
ognized and  approved  this  rule  In  Savings  Co. 
V.  Weakley,  supra.  In  Bank  v.  Nelson,  105 
Ala.  180,  18  Sonth.  707,  this  conrt  held  that 
checks  were  Included  In  the  word  "bills"  as 
used  In  section  1761  of  the  Code  of  this  state, 
relating  to  instruments  governed  by  the  com- 
mercial law.  In  that  case.  Judge  Haralson, 
speaking  for  the  court,  says:  "We  fall  to  see 
why  checks,  as  well  as  other  commercial  In- 
struments, do  not  require  the  protection  of  the 
statute.  They  are  as  well  known,  and  from 
the  necessities  of  the  case  enter  as  largely  into 
the  commercial  transactions  of  the  country,  as 
other  species  of  commercial  instruments;  and, 
after  all  we  have  said  and  attempted  on  the 
subject  of  negotiable  Instruments  for  these 
many  years,  to  relegate  them  to  take  their 
chances  as  commercial  bastards,  and  make 
their  own  way  in  the  commercial  world,  de- 
prived of  the  protection  which  is  accorded  to 
other  negotiable  instruments.  It  seems  would 
be  against  reason,  authority,  and  the  Interest 
of  the  country."  .  Nothing  is  shown  by  the 
count  we  have  discussed  which  calls  for  any 
modification  of  the  well-settled  rule  above  an- 
nounced. The  acceptance  of  the  check  by  the 
defendant  was  only  a  payment  of  the  draft 
sub  modo,  and  could  become  operative  as  a 
payment  in  fact  only  when  the  check  was 
paid  (Smith  v.  Miller,  supra);  and,  the  drawee 
bank  being  closed  on  March  31st,  the  defend- 
ant could  on  that  day  have  tendered  back  to 
the  drawer  his  check,  and  made  formal  de- 
mand for  the  payment  of  the  accepted  draft 
(First  Nat  Bank  of  Meadville  v.  Fourth  Nat 
Bank  of  New  Yoi*,  77  N.  Y.  320).  Whether, 
therefore,  his  ipayment  on  March  Slst  be 
treated  as  a  payment  of  his  check  or  of  the 
acceptance,  the  result  is  the  same  as  to  him, 
as  he  was,  by  reason  of  having  accepted  the 
draft  liable  thereon  as  the  principal  debtor. 
3  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  470;  Tlck- 
nor  V.  Bank,  3  Ala.  135.  His  liability  was  not 
discharged,  and  under  the  views  we  have  ex- 
pressed the  defendant  was  not  liable  to  him 
in  damages.  It  follows  that  the  demtirrer  to 
the  first  connt  should  have  been  sustained, 
and  that  the  former  opinion  In  this  case  (106 
.4.1a.  383, 18  South.  11)  must  be  overruled. 

After  the  case  returned  to  the  circuit  court 
the  plaintiff  was  allowed  to  amoid  his  com- 
plaint by  filing  an  additional  count  which 
averred  substantially  the  same  facts  that  ap- 
pear in  the  original  complaint  except  that  he 
averred  that  at  the  time  he  delivered  his 
check  to  defendant  the  latter  "contracted  with 
plaintifl!  to  present  the  same  within  a  reasona- 
ble time  to  said  Jolin  McNab  Bank  for  pay- 
ment" >iul  "Hhat  defendant  violated  its  con- 
tract with  plaintiff  in  that  it  did  not  present 
said  check  for  payment  to  the  John  McNab 
Bank  wlthhi  a  reasonaUe  time  on  said  March 
30,  1891."  Without  stopping  to  determine 
whether  the  meaning  of  the  averments  is  tliat 
a  contract  was  made  whereby  the  defendant 


agreed  to  present  the  Check  on  March  SOth, 
the  day  of  Its  receipt  we  bie  satisfied  the 
courf  ■  ruling  Is  free  from  error  on  this  branch 
of  the  case.  As  we  construe  the  original 
complaint  It  counted  on  the  want  of  due  dili- 
gence or  negligence  of  the  defendant  in  pre- 
senting the  check,  and  was  therefore  In  case. 
The  new  connt  claiming  damages  by  reason 
of  the  alleged  violation  of  the  contract  there- 
in set  out  was  In  assumpsit  But  It  is  not  al- 
lowable to  Join  a  count  in  case  with  one  in 
assumpsit  By  the  introduction  of  the  addi- 
tional connt  the  complaint  was  made  to  con- 
tain a  misjoinder  of  counts,  and  the  defect 
was  properly  taken  advantage  of  by  the  de- 
murrer to  the  entire  complaint  as  amended. 
Wilkinson  v.  Moseley,  30  Ala.  5G2.  The  plain- 
tiff liaving  declined  to  plead  further,  Judgment 
was  rendered  against  him,  and  the  Judgment 
of  the  circuit  court  is  affirmed. 

The  foregoing  opinion  was  prepared  by  for- 
mer caiief  Justice  BRICEELL,  and  la  adopted 
by  the  court 

(lis  Ala.  4S8) 
OORBY  T.  WADSWORTH  et  aL 
(Snpreme  Conrt  of  Alabama.    Jan.  31,  1899.) 

IHSOLTSKT  COBPOBATIOnS — RlQHT  TO    FhBVBB   OV- 

»ic«B»— Tbcst-Fditd  Doctbinb— FaiUDU- 

LBNT  COSTBT^UiCBB. 

1.  The  assets  of  an  insolvent  corporation  do 
not  constitute  a  trust  fund  in  the  hands  of  its 
officers  as  trustees  for  the  payment  of  its  debts. 

2.  A  transfer  of  property  by  an  inBolvent  cor- 
poration to  one  of  Its  officers  in  payment  of  a 
bona  fide  debt  is  yalid;  and  this,  thoagh  the 
officer  80  preferred  participated  in  and  con- 
trolled the  directors'  meeting  at  which  the 
transfer  was  anthorized. 

3.  Where  a  creditor  of  an  insolvent  corpora- 
tion is  also,  In  a  less  amount,  its  debtor,  the 
corporation  can  prefer  him  over  its  other  cred- 
itors only  to  the  extent  of  the  balance  due. 

4.  A  director  of  an  insolvent  corporation  paid 
its  notes  to  the  amount  of  |^6,000,  which  he  Dad 
guarantied,  and,  to  indemnify  him,  the  company 
transferred  to  him  property'  exceeding  that  sum 
in  value.  He  testified  that  the  company  owed 
him  $8,000,  in  addition  to  the  $G,000,  and  that 
the  transfer  was  in  payment  of  tx)th  debts,  but 
this  claim  was  not  made  nntil  other  creditors 
had  brought  suit  to  set  aside  the  transfer  as 
fraudulent,  and  he  was  unable  to  state  the 
amount  of  the  debt  accurately.  The  company's 
books  disclosed  no  indebtedness  to  him,  bnt 
showed  him  indebted  to  the  company.  In  mak- 
ing the  transfer,  the  property  was  estimated  at 
less  than  its  real  value,  and  most  of  it  had  been 
purchased  by  the  company  under  the  direction 
of  its  president,  who  was  the  transferee's  rel- 
ative, for  the  purpose  of  so  tranferring  it. 
Hdd,  that  the  transfer  was  fraudulent  as 
against  creditors. 

Appeal  from  chancery  court  Morgan  ooon- 
ty;  William  H.  Simpson,  Chancellor. 

Creditors'  biU  by  W.  W.  Wadsworth  against 
Liorenso  Corey  and  another  to  have  set  aside 
and  annulled  as  fraudulent  and  void  certain 
transfers  of  Its  property  by  the  Decatur  Build- 
ing Supply  Company  to  the  defendant  Loren- 
zo Corey,  and  to  compel  the  said  Corey  to  ac- 
count for  the  value  of  the  assets  of  the  De- 
catur Building  Supply  Company ..  8o    trans- 
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ferred  to  him  and  appropriated  by  blm.  The 
material  facts,  ks  avened  In  the  bill  and  an- 
swer and  disclosed  by  the  evidence,  are  aa 
'ollows:  Prior  to  1887,  the  Decatur  Building 
Supply  Oompany  was  Incorporated  under  the 
general  laws  of  Alabama,  Decatur  being  the 
place  of  its  business  habitation.  Wadswortb, 
the  complainant,  had,  at  various  times,  be- 
tween the  latter  part  of  the  year  1887  and 
May  19,  1888,  sold  and  shipped  to  the  Deca- 
tur Building  Supply  Company  lumber  and 
shingles.  In  payment  of  the  lumber  and 
shingles,  the  supply  company  gave  to  Wads- 
worth  several  drafts,  which  were  not  paid, 
the  aggregate  sum  of  the  said  several  drafts 
amounting  to  $1,400,  all  of  which  were  past 
due  when  the  bill  In  this  case  was  filed.  In 
January,  1891.  In  February,  1888,  Lorenzo 
Oorey,  one  of  the  defendants,  became  a  stock- 
holder In  the  Decatur  Building  Supply  Com- 
pany, and  thereafter  he  became  a  member  of 
the  board  of  directors  and  president  of  said 
company,  which  position  be  held  at  the  time 
of  the  occurrence  of  the  matters  and  trans- 
actions now  complained  of.  On  May  15, 
1888,  the  said  Lorenzo  Corey,  together  with 
other  officers  and  stockholders  of  the  Decatur 
Building  Supply  Oompany,  entered  into  an 
agreement  with  the  Exchange  Bank  of  Deca- 
tnr,  by  which  they  boimd  themselves,  as 
sureties  or  grantors  of  the  said  Decatur  Build- 
ing Supply  Company,  for  the  payment  to  the 
bank  of  such  Indebtedness  as  said  company 
might  Incur,  not  exceeding  $6,000.  By  the 
end  of  June,  1888,  the  bank  had  loaned  to 
the  building  supply  company  the  sum  of  $6,- 
000,  and  took  its  notes  therefor.  These  notes 
were  subsequently  paid  by  Oorey.  One  Hoy, 
the  brother-in-law  of  Corey,  was  the  vice 
president  and  general  manager  of  the  Decatur 
Building  Supply  Company.  Ftom  the  19th 
to  the  23d  of  July,  1888,  said  building  supply 
company,  through  Its  directors  and  officers, 
sold  a  large  part  of  its  stock  In  trade,  con- 
sisting of  doors,  sash,  blinds,  etc.,  to  Corey, 
In  consideration  or  In  payment  of  a  debt  of 
$6,000,  and  In  alleged  payment  of  their  In- 
debtedness which  Corey  claimed  said  com- 
pany owed  him.  At  the  time  of  the  transfer 
of  this  property  to  Oorey,  the  Decatur  Build- 
ing Supply  Company  was  insolvent,  and  with- 
in three  or  four  days  after  the  consummation 
of  the  transfer  to  Oorey,  on,  to  wit,  Jnly  26, 
1888,  the  Decatur  Building  Supply  Company, 
acting  through  said  Corey  as  its  president,  as- 
signed all  of  its  remaining  assets  to  the  trus- 
tee for  the  benefit  of  Its  general  creditors. 
The  total  Indebtedness  of  these  general  cred- 
itors amounted  to  more  than  $22,000,  and  they 
received  not  more  than  15  per  cent,  thereof 
from  the  property  and  assets  of  the  corpora- 
tion conveyed  In  the  deed  of  assignment  It 
was  further  ■  shown  by  the  evidence  that, 
while  the  Decatur  Building  Supply  Company 
was  in  an  Insolvent  condition,  Corey  procured 
It  to  order  a  lot  of  sash,  doors,  and  blinds,  al- 
though they  were  charged  to  the  company, 
and  that  at  various  times  be  received  goods 


from  the  company  without  being  charged 
therefor.  The  bill  was  amended  bo  as  to 
make  It  a  bill  In  behalf  of  the  complainant 
and  all  other  creditors  of  the  building  supply 
company  who  might  come  in  and  make  them- 
selves parties  complainant  and  assume  their 
proportionate  share  of  the  costs.  Under  this 
amendment,  several  creditors  of  the  supply 
company  were  made  parties  complainant. 
The  other  facts  of  the  case  necessary  to  a  full 
understanding  of  the  decision  on  the  present 
appeal  are  sufficiently  set  forth  In  the  opin- 
ion. On  the  final  submission  of  the  cause,  on 
the  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  gn'antlng  the  relief  prayed  for, 
and  ordering  said  conveyance  to  the  defend- 
ant Corey  to  be  set  aside  and  annulled,  be- 
cause fraudulent  and  void  as  to  the  creditors 
of  the  Decatur  Building  Supply  Company. 
From  this  decree  the  present  appeal  is  taken, 
and  the  rendition  thereof  Is  assigned  as  error. 
Affirmed. 

Harris  &  Eyster  and  Speake  &  Russell,  for 
appellant    E.  W.  Oodbey,  for  appeUees. 

McGLELLAN,  C.  J.  One  of  the  main  ques- 
tions In  this  case  is  whether  an  insolvent  and 
falling  corporation  can  make  a  valid  transfer 
of  property  to  one  of  its  directors  in  payment 
of  a  debt  owing  from  the  corporation  to  him, 
thus  preferring  him  to  other  creditors  hi  the 
payment  of  its  debts,  or,  perhaps,  more  accu- 
rately, whether  directors  of  such  corporation 
can  prefer  themselves  in  the  payment  of  cor- 
];)orate  debts.  The  writer  not  only  has  very 
aflirmative  views  favorable  to  the  validity  of 
such  a  transfer  on  abstract  principles,  but  he 
Is  further  quite  convinced  that  the  point  has 
been  to  all  intents  and  purposes  so  decided  by 
this  court  We  are,  of  course,  aware  that 
many  courts  bare  held  the  contrary  view,  and 
some  of  the  text  writers  have  strongly  con- 
demned the  doctrine  we  believe  to  be  abso- 
lutely sound;  some  of  them.  Indeed,  resorting 
largely  to  Invective  and  epithet  in  denuncia- 
tion of  the  Idea  that  a  corporation  may  pay  a 
Just  debt  to  an  honest  creditor,  though  he  be 
a  director,  In  preference  to  the  just  debts  of 
other  honest  creditors,  who  are  strangers  to 
the  corporation.  We  have  no  epithets  to  ap- 
ply to  such  courts  and  writers,  nor  to  the  rule 
they  declare.  Many  of  them  are  able  expound- 
ers of  the  law,  and  all  of  them  are  doubtiess 
actuated  mily  by  a  purpose  to  ascertain  and 
expound  the  true  principle  In  this  connection. 
And  they  may  be  right,  and  we  wrong;  but 
we  do  not  think  so,  and  we  shall  endeavor  to 
give  the  reasons  for  the  faith  that  is  in  us. 

We  are  utterly  unable  to  conceive,  upon  any 
Just  and  sound  principle  or  consideration,  the 
least  shadow  of  difference  or  distinction  be- 
tween the  debt  of  a  director  and  the  debt  of 
a  stranger  against  a  corporation,  upon  which 
could  be  predicated  one  rule  in  respect  of  a 
preference  by  the  corporation  in  the  payment 
of  the  former,  and  another  rule  In  respect  of 
such  preference  In  the  payment  of  the  latter. 
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Take  the  case  we  hare  here,  assuming,  for  the 
discussion  of  the  point  Immediately  under  con- 
sideration, that  the  transaction  involves  no 
actual  fraud.  The  corporation  Is  a  going  con- 
cern, and  Its  managers  do  not  contemplate  its 
failure.  But  It  is  in  debt,  and  needs  money 
to  continue  its  business  and  to  pay  its  matur- 
ing obligations.  It  borrows  the  money  from 
a  director,  directly  or  through  a  pledge  of  his 
credit.  At  the  same  time  it  Incurs  debts  to 
strangers  for  supplies  necessary  in  its  bust* 
ness.  The  money  borrowed  from  the  director 
Is  used  for  corporate  purposes.  It  Is  paid  out 
to  other  creditors,  or  is  applied  to  liquidate 
corporate  expenses.  So,  also,  the  supplies 
constituting  the  consideration  of  the  debts  to 
strangers  are  applied  to  the  authorized  uses 
of  the  corporation,  and  Inure  to  its  advantage. 
There  Is  nothing  covinous  In  the  creation  of 
either  class  of  debts.  Neither  the  advancing 
director  nor  the  supplying  stranger  has  any 
Intention  or  expectation  of  receiving  any  un- 
due or  illegal  benefit  from  the  transaction  he 
thus  has  with  the  corporation.  It  may  well 
be  that  the  director,  being  a  stockholder,  an- 
ticipates that  the  aid  he  gives  the  corporation 
In  his  individual  capad^  will  redound  to  his 
advantage  ultimately  in  the  Increased  value 
of,  or  in  dividends  upon,  his  stock.  But,  as 
all  debts  must  be  paid  before  the  stockholder 
can  be  benefited  by  such  a  transaction,  the 
Intention  and  expectation  of  the  advancing 
director  involves  and  presupposes  the  pay- 
ment of  all  corporate  Indebtedness.  It  fel- 
lows obviously  that.  In  lending  his  money  or 
credit  to  the  corporation,  the  director  can 
have  no  purpose  or  Intent  inimical  to  existing 
or  future  creditors,  but,  to  the  contrary,  the 
primary  effect  of  the  aid  he  thus  gives  the 
company  is  of  afilrmatlve  benefit  to  its  cred- 
itors. The  stranger  creditor,  to  the  contrary, 
does  expect -a  direct  profit  to  himself  by  the 
transaction  in  which  he  becomes  its  creditor. 
If  he  lends  it  money,  he  expects  and  contracts 
for  interest,  and  even  this  remuneration  does 
not  inure  to  the  director  who  pledges  his  cred- 
it If  he  sells  his  wares  to  it,  lie  expects  and 
contracts  for  a  profit  ui>on  them.  Of  course, 
all  this  Is  perfectly  legitimate.  But  It  shows 
that,  so  far  as  the  expectation  of  benefit  goes, 
the  director  who  pledges  his  credit,  as  did  the 
respondent  here,  stands  in  a  less  selfish  atti- 
tude towards  the  corporation  and  its  creditors 
than  does  the  stranger  who  sells  property  to 
it  on  credit.  And,  at  least,  we  may  say  that 
the  director  creditor  and  the  stranger  cred- 
itor—the respondent  and  the  complainant  In 
this  case— stand,  in  the  creation  of  their  debts, 
equally  untainted  of  wrong  done  or  intended; 
and,  regarded  from  the  point  of  view  of  the 
Inception  of  their  claims,  are  equally,  and  to 
like  extent,  entitled  to  the  favorable  consid- 
eration of  the  courts  and  the  Just  protection 
of  the  law. 

It  is  equally  clear  that  the  corporation  Itself 
and  its  other  creditors  are,  to  say  the  least, 
as  mncb  benefited  by  the  money  It  borrows 
on  the  Individual  credit  of  the  director  as  by 


the  wares  It  purcliases  on  time  from  the 
stranger.  As  we  have  seen,  both  the  money 
so  borrowed  and  the  property  so  purchased 
become  assets  of  the  corporation,  enable  it  to 
prosecute  its  business,  to  pay  its  creditors,  and 
to  meet  its  expenses.  There  Is,  in  other 
words,  nothing  In  the  uses  to  which  the  iiiouey 
borrowed  and  the  property  purchased  are  ap- 
plied, or  intended  to  be  applied,  which  diSer- 
entiates  the  attitude  and  rights,  before  the 
courts  and  the  law,  of  the  director  who 
pledges  his  credit,  from  the  attitude  and  rights 
of  the  stranger  creditor.  In  the  effects  and 
results  of  their  respective  transactions,  as  well 
as  in  the  purposes  and  intents  which  actuated 
each  to  the  thing  he  did,  is  found  no  scintilla 
of  evil,  and  nothing  of  wrong  or  injury,  to  the 
corporation  or  its  creditors,  which  would  en- 
title the  one  to  more  consideration  than  the 
other,  which  would  accord  to  one  rights  de- 
nied to  the  other,  or  which  would  admit  of  a 
preference  In  the  pajrment  of  the  debt  of  the 
one,  and  condemn  as  fraudulent  a  preference 
in  the  payment  of  the  debt  of  the  other. 

A  step  further  In  unfolding  this  question 
and  case:  The  expectations  of  the  officers 
and  managers  of  the  corporation,  entertained 
at  the  time  of  borrowing  the  money  on  the 
faith  of  the  director,  as  to  keeping  the  corpo- 
ration a  going  concern  and  continuing  indefi- 
nitely to  carry  on  Its  business,  are  disappoint- 
ed. They  find  that,  notwithstanding  the  per- 
sonal efforts  of  the  director  in  pledging  his 
credit  to  raise  money  for  the  business  and 
creditors  of  the  concern,  the  corporation  can- 
not keep  its  head  above  water,  but  must  dis- 
continue its  business,  cease  to  be  a  going  con- 
cern, and  apply  its  assets  to  the  payment  of 
Its  liabilities.  Among  these  liabilities  they 
OnA  the  debt  due  Its  director  for  money  l)or- 
rowed,  and  a  debt  due  a  stranger  for  property 
purchased.  The  assets  are  sufficient  to  pay 
one  In  full  and  a  i)ercentage  only  on  the  other. 
The  debts  were  equally  Just  and  bona  fide  in 
their  inception.  The  corporation  and  its  cred- 
itors have  been  equally  benefited  by  each  of 
the  tranactions  by  which  these  debts,  resi>ec- 
tlvely,  were  incurred.  Neither  Is  tainted  by 
any  Inflrmatlve  circumstance  whatever.  There 
Is  no  more  abstract  justice  in  paying  the  stran- 
ger in  full  to  the  exclusion  of  the  director 
than  In  paying  the  director  In  full  to  the  ex- 
clusion of  the  stranger.  If  one  may  be  so 
paid,  so  may  the  other,  upon  every  conceiva- 
ble consideration  of  Justice  and  right  That 
the  stranger  creditor  may  be  so  paid  to  the 
exclusion  of  the  director  creditor  nobody  de- 
hies.  Indeed,  there  is  a  sort  of  alacrity  and 
Joyousness  in  many  of  the  authorities  so  hold- 
ing, as  If  the  director  creditor  had  been  guilty 
of  some  enormous  wrong  or  crime  In  advan- 
cing his  money  to  the  corporation  for  the  pri- 
mary benefit  of  Its  stranger  creditors  without 
reward  or  the  hope  thereof,  and  he,  and  his 
claim  for  simple  reimbursement,  were  unclean 
and  unrighteous  things  before  the  law.  That 
the  director  creditor  may  be  so  paid  is  strenu- 
ously denied  by  many  authorities,  sometimes 
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wltb  an  acerbity  of  statement  and  a  bitter- 
ness of  dennnclatlon  whlcb  happily  are  rarely 
found  in  Juridical  writings.  And  why  may 
the  director  creditor  not  be  bo  preferred  and 
paid?  OoDfesaedly,  his  debt  is  a  Just  one. 
Confessedly,  the  corporation,  its  business,  and 
its  creditors  are  benefited  by  the  consideration 
of  it  as  fully  as  by  the  consideration  of  the 
debt  due  the  stranger  creditor.  Confessedly, 
under  a  general  assignment  by  the  corpora- 
tion, he  wonld  be  entitled  to  share  upon  the 
same  footing  as  the  stranger  creditor.  Con- 
fessedly, Indeed,  in  every  contingency,  and  un- 
der an  circumstances  and  conditions,  the  di- 
rector creditor  and  his  claim  stand  upon  the 
same  footing,  and  have  the  same  rights,  as 
the  stranger  creditor  and  his  claim,  except 
only  that,  as  Is  tatslsted,  the  corporation  may 
prefer  and  pay  the  latter  in  full,  while  the 
preference  and  payment  in  full  of  the  former 
Is  fraudulent  and  void.  There  is,  we  are  firm- 
ly of  the  opinion,  no  reason  whatever  for  this 
distinction,  and  we  believe  It  can  be  so  dem- 
onstrated. 

Let  us  first  examine  the  reasons  which  are 
advanced  by  the  judges  and  writers  who  hold 
to  that  view.  Nearly  all  of  the  adjudged  cases 
which  hold  that  an  Insolvent  and  failing  cor- 
poration cannot  convey  property  to  its  officers 
and  directors  in  payment  of  their  debts,  in 
preference  to  the  debts'  of  stranger  creditors, 
rest  their  conclusions  entirely  upon  the  ground 
that  the  assets  of  such  corporation  constitute 
a  trust  fund  in  the  hands  of  its  officers  and 
managers  as  trustees  for  the  payment  of  Its 
debts,  and  that  such  trustees  cannot  pay  them- 
selves in  preference  to  other  creditors.  We 
content  ourselves  upon  this  point  by  saying 
that  this  "trust-fund  doctrine"  has  been  utter- 
ly repudiated  in  this  state  In  a  thoroughly 
considered  case,  and  by  an  opinion  prepared 
with  considerable  care  and  research,  in  which 
all  the  Judges  of  this  court  concurred.  Jew- 
elry Co.  V.  Volfer,  106  Ala.  205,  17  South.  625, 
28  Lawy.  Rep.  Ann.  707,  and  54  Am.  St.  Rep. 
81.  But,  leaving  the  tmst-ftmd  doctrine  out 
of  the  case,  it  is  sought  to  rest  the  conclusion 
that  the  transfer  to  a  director  Involved  in  this 
case  is  fraudulent  upon  other  grounds,  being 
the  same  to  which  a  text  writer  or  two  and 
perhaps  some  courts  have  referred  a  like  con- 
clusion.   And  what  are  they? 

In  the  first  place,  the  notion  is  advanced  that 
such  a  transfer  involves  the  reservation  of  a 
benefit  to  somebody,— whether  to  the  corpora- 
tion, or  to  the  director  creditor,  or  to  the  other 
creditors,  Is  not  made  at  all  clear  in  the  state- 
ment of  the  general  proposition,  and,  when  a 
more  concrete  statement  Is  ventured  upon,  the 
identity  of  the  person  or  entity  receiving  an 
undue  benefit  becomes  more  and  more  uncer- 
tain. And  we  do  not  hesitate  to  maintain  that 
no  benefit  Is,  In  such  transaction,  reserved,  or 
In  any  way  Inures,  to  anybody  beyond  what 
the  law  clearly  and  fully  contemplates,  allows, 
end  ai^roves.  What  Is  a  benefit  reserved 
which  will  vitiate  the  transfer  of  property  by 
an  insolvent  and  failing  debtor  In  the  payment 


of  a  debt?  Is  it  not.  In  the  nature  of  things, 
an  undue  benefit?  Is  it  not  essentially  and 
necessarily  the  securing  of  some  advantage 
beyond  and  In  addition  to  the  satisfaction  of 
the  debt  sought  to  be  paid?  Oan  there  be  any 
such  thing  as  the  reservation  of  a  benefit  when 
the  whole  effect  of  the  transaction  Is  the  pay- 
ment of  a  Just  and  honest  debt  by  the  trans- 
fer to  the  creditor  of  property  precisely  equal 
in  value  to  the  amount  of  the  debt?  By  such 
transaction  there  are  benefits,  of  course,  inur- 
ing to  each  party,  but  not  such  as  the  law  con- 
demns, or  as  afford  any  ground  for  complaint 
on  the  part  of  other  creditors.  The  debtor  is 
benefited  by  the  liquidation  of  his  liability, 
and  the  creditor  Is  benefited  by  receiving  the 
money  which  he  is  entitled  to  receive.  But 
these  are  .not  undue  or  vitiating  benefits. 
They  contravene  no  principle  of  law  or  rule  of 
moral  action,  but,  to  the  contrary,  mark  the 
accomplishment  of  the  ends  of  the  law  in  the 
premises,  in  a  manner  not  Inconsistent  with 
abstract  Justice  nor  with  any  tenet  of  sound 
morals.  It  Is  of  no  sort  of  consequence  what 
the  relations  aliunde  of  the  debtor  and  cred- 
itor are,  personally  or  In  estate  or  by  contract. 
They  may  stand  to  each  other  as  fSather  to  soUj 
or  brother  to  brother,  or  husband  to  wife,  or 
principal  to  agent,  or  vice  versa,  and  even  afl 
partners,  but  for  a  consideration  to  be  here- 
after adverted  to.  Whatever  else  and  cumu- 
lative may  be  the  relations  of  the  parties,  If 
one  owes  the  other  a  Just  debt  he  may,  wheth- 
er solvent  or  Insolvent,  pay  that  debt  by  the 
transfer  of  commensurate  property,  without 
Impeachment  upon  any.  legal  or  moral  ground. 
The  suggestion  that  a  director  or  stocldiolder 
creditor  receives  a  benefit  in  addition  to  the 
payment  of  his  debt,  in  that  thereby  the  cor- 
poration Is  relieved  of  the  liability,  and  his 
holdings  of  stock  are  enhanced  In  value.  Is 
palpably  and  obviously  without  the  least  shad- 
ow of  merit.  The  stock  can  have  no  value  to 
the  prejudice  of  any  creditor.  All  creditors 
must  be  paid  before  any  of  the  assets  of  the 
company  can  go  to  Us  stockholders.  An  In- 
solvent and  falling  corporation  has  not,  and 
can  never  have,  anything  to  go  to  its  share- 
holders; and  the  payment  of  one  or  more 
debts,  to  the  exclusion  of  others,  cannot  pos- 
sibly result  in  giving  a  value  to  its  stock,  and 
thereby  collaterally  benefiting  the  director 
creditor  whose  debt  Is  paid.  And  If  It  could 
be  conceived  than  an  Insolvent  and  falling  cor- 
poration could  pay  its  debts  and  have  assets 
over  to  form  a  basis  of  stock  value,  who  would 
there  be  to  complain  of  the  benefit  thus  ac- 
cruing to  its  officers  and  stockholders  whose 
debts  had  been  paid  along  with  others?  It 
is  only  creditors  wh(>  can  complain  of  undue 
benefits  secured  to  the  debtor  or  other  credit- 
ors in  the  transfer  of  property  in  preferential 
payment  of  debts;  and.  In  the  impossible  case 
suggested,  there  would  be  no  creditors,  and 
hence  nobody  to  be  Injured  or  prejudiced,  and 
hence  no  wrong  or  Injury  done  or  suffered. 
One  just  and  honest  debt,  it  seems  necessary 
to  remark,  is  as  Just  and  honest  aa  any  other 
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joat  and  honest  debt,  and  may  be  paid  fai  tbe 
same  way,  under  the  tame  condltlona.  The 
whole  end  of  the  law  la  that  all  the  property 
of  an  insolyent  debtor  shall  be  applied  to  hla 
debts.  The  debtor  may  be  a  father,  son,  broth- 
er, husband,  wife,  principal,  agent,  corpora- 
tion, or  indlrldnal.  Whatever  the  ontside  re- 
lations are,  the  law  requires  only  that  hla  as- 
sets shall  go  to  his  creditors,  and  does  not  re- 
quire that  they  shall  go  to  them  ratably,  but 
only  that  for  each  dollar  in  value  of  such  as- 
sets a  dollar  of  honest  Indebtedness  shall  be 
paid,  wholly  Irrespective  of  whether  the  debt 
so  paid  is  due  to  one  creditor  of  many  or  to 
all  of  tbe  many.  We  draw  a  line.  Upon  one 
side  of  it  is  the  Insolvent  debtor  and  his  in- 
sufficient property.  On  the  other  are  ranged 
his  creditors  and  their  claims.  The  law  is 
simply  and  merely  that  that  property  must 
pass  to  the  other  side  of  that  line,  to  some- 
body on  the  other  side,  and  to  the  payment. 
In  whole  or  part,  as  the  case  may  be,  of  some, 
to  the  exclusion  of  other,  claims  on  that  side, 
or  of  all  of  them  ratably.  The  property  must 
go  to  the  indebtedness.  It  must  reduce  the 
aggregate  of  the  claims  of  the  several  credit- 
ors considered  as  one  gross  sum,  and  though 
it  thus  reduce  the  gross  indebtedness  only  by 
satisfying  in  full  a  particular  item  entering 
into  the  aggregate,  by  paying  one  dalm  in 
full  and  nothing  on  the  others,  the  law  is  sat- 
isfied; its  ends  have  been  met;  its  purposes 
efTectnated;  no  undue  benefit  has  been  reserv- 
ed; no  undue  advantage  has  been  taken;  and 
It  lies  In  no  man's  mouth  to  complain. 

Bnt  It  Is  said  that  "the  oflicers  of  an  in- 
solvent C(»poratlon  are  in  a  position  to  know 
tbe  real  condition  of  the  corporation,  an  ad- 
vantage not  attainable  by  creditors  generally," 
and  for  this  reason  preferences  in  the  payment 
of  their  debts  should  not  be  allowed.  Has  it 
ever  oeen  suggested  beft>re  that  better  knowl- 
edge of  a  debtor's  pecuniary  condition  by  a 
particular  creditor  was  any  ground  for  de- 
claring fraudulent  and  setting  aalde  a  prefer- 
ential transfer  to  such  creditor?  Was  such  a 
doctrine  ever  ruled  by  any  court?  To  the  con- 
trary, has  It  not  been,  over  and  over  again, 
held  by  this  court  that  so  long  as  all  the 
oredltor  receives  is  the  fair  equivalent  of  his 
bonest  debt,  his  knowledge  of  his  debtor's  in- 
Mdvency,  and  even  his  perfect  consciousness 
that  the  effect  of  the  transfer  to  hhn  will  nec- 
essarily be  to  leave  other  creditors  unpaid 
and  without  hope  of  payment,  are  matters 
wb(dly  apart  from  the  issue,— wholly  irrele- 
vant and  inconsequent?  Knowledge  on  the 
part  of  the  creditor,  however  accurate  and  ex- 
dnslve,  of  the  debtor's  precarious  situation, 
and  dt  the  injurious  effects  of  a  proposed 
transfer  of  property  to  such  creditor,  whether 
anch  knowledge  be  incident  to  the  relations  ex- 
isting between  the  parties  or  not,  is  absolutely 
without  a  scintilla  of  influence  upon  a  transfer 
of  property,  at  a  fair  valuation,  to  pay  an 
bonest  and  adequate  debt.  Given  the  transfer 
at  such  a  valuation  in  payment  of  such  a 
debt  tbe  law  concerns   itself  in  no  degree 


whatever  with  the  aeditor's  knowledge  or  In- 
formation, or  even  with  his  purposes  and  in- 
tent For  whatever  he  knows  or  intends,  he 
has  taken  only  that  which  he  Is  entitled  to 
take  under  the  law,  and  hence,  in  the  eyes 
of  the  law,  he  has  done  no  wrong. 

Again,  It  is  contended  that  the  officers  and 
managers  of  an  Insolvent  and  failing  corpora- 
tion must  be  held  to  the  same  line  of  duties, 
and  subjected  to  the  same  incapacities  and  lia- 
bilities, as  partners  or  mere  members  of  an 
association  of  individuals.  There  is,  in  our 
opinion,  no  law  or  reason  in  this  position. 
The  fundamental,  and  in  the  present  connec- 
tion all-Important  difference  between  the  mtm- 
agers  of  an  insolvent  and  failing  corpora- 
tion, on  the  one  band,  and  partners  and  mem- 
bers of  associations,  on  the  other,  lies  in  the 
fact  that  the  corporate  managers  are  not  lia- 
ble, in  any  sense,  for  the  debts  of  the  cor- 
poration, and  partners  and  members  of  asso- 
ciations are  Individually  liable  to  the  fullest 
extent  for  all  tbe  debts  i^  their  partnership  or 
association.  The  stranger  creditor  of  a  part- 
nership or  association  is  entitied,  as  against 
the  members  thereof,  to  take  and  apjcdy  to  his 
debt,  not  only  all  the  property  of  tbe  partner- 
ship or  association,  but  also  all  the  property 
of  each  of  its  members,  to  the  entire  exclu- 
sion of  their  claims  as  individuals  against  tbe 
partnership  debtor.  And,  indeed,  there  is  a 
vitiating  infirmity  in  a  debtor  and  creditor 
transaction  between  a  partnership  and  a  part- 
ner from  its  very  inception,  so  tar  as  other 
creditors  are  interested;  for  if  it  could  be 
conceived  that  a  partner  advancing  money 
to  his  firm  stands  upon  the  same  footing  as 
other  creditors,  abstractiy  speaking,  the  loan 
going,  as  it  would,  to  reduce  partnership  lia- 
bilities, would  operate  to  cut  down  the  ad- 
vancing partner's  ultimate  individual  liability, 
and,  on  the  assumption  that  he  would  be  en- 
titied to  have  the  loan  refunded  to  him,  the 
effect  would  be  to  reduce  his  liabilities  as  an 
individual  partner  by  a  transaction  in  which 
be  in  fact  has  paid  or  parted  with  nothing. 
Of  course,  this  cannot  be  allowed;  and  this 
view  of  such  a  transaction  Is  but  another 
way  of  reaching  the  inevitable  conclusion  that 
the  partner  In  such  case  is  not  a  creditor  at 
bis  firm,  in  any  sense,  against  the  claims  of 
outside  creditors.  The  fact  manifestly  is  that 
the  contribution  of  money  or  property  to  a 
partnership  by  a  partner  beyond  his  share  un- 
der the  partnership  articles  is,  esi)ecially  when 
the  firm  is  insolvent  in  tht  nature,  and  has 
the  effect  of  a  payment  by  such  partner  on 
bis  individual  liability  for  the  partnership 
debts,  and  Is  essentially  not  tbe  creation  of  a 
debt  from  the  firm  to  him,  except  as  betwe«i 
tbe  other  partners  and  himself;  and  this  is  so, 
of  course,  as  to  voluntary  associations  and 
their  members. 

Now,  as  to  corporations  and  their  officer* 
and  stockholders:  No  officer  or  stockholder 
of  a  corporation  is  at  all,  or  in  any  case,  liable 
for  any  debt  of  the  corporation.  Nobody,  we 
suppose,  will  question  this  proposition.    If  an 
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officer  or  stockholder  lends  his  numey  to  the 
corporation,  It  does  not  go  in  redaction  of  his 
indivldnal  liability,  because  he  Is  under  no 
such  liability.  It  is  not  in  tbe  nature  of  the 
payment  of  a  debt  to  the  creditors  of  the  cor- 
poration, because  he  owes  them  no  debt  Nei- 
ther he  nor  the  corporation  is  benefited  or  in- 
jured either  by  the  loan  or  Its  reiMiyment,  ex- 
cept to  the  extent  there  might  be  benefit  or 
detriment  to  the  parties  If  the  loan  were  made 
by  a  stranger;  and,  confessedly,  the  loan  cre- 
ates a  debt  from  the  corporation  to  the  ad- 
vancing officer  or  stockholder,  not  only  as  be- 
tween the  corporation  and  him,  but'  also  as 
betwe«Q  him  and  stranger  creditors  of  the  com- 
pany. And  this,  whether  tbe  corporation  be 
solvent  or  Insolvent;  in  a  prosperous  condition 
or  in  falling  circumstances.  He  may  sue  and 
recover  his  debt  in  fuU,  whatever  the  effect 
of  such  recovery  on  the  claims  of  other  cred- 
itors. If  the  corporation  assigns  or  is  being 
wound  vp,  he,  like  every  other  creditor,  is 
entitled  to  share  in  its  assets.  The  corpora- 
tion may  pay  him  as  it  may  pay  any  other 
creditor,  though  the  effect  be  to  disable  It  to 
pay  other  creditors  in  full,  since  his  is  an  hon- 
est and  Just  debt,  and  the  whole  end  of  the 
law  Is  the  application  of  corporate  assets,  ei- 
ther ratably  or  preferentially,  to  the  payment 
of  honest  and  Just  debts.  And  the  quo  modo 
is  Immaterial.  '  The  payment  may  be  made  in 
money  or  by  the  transfer  of  property.  So 
long  as  the  honest  creditor  gets  no  more,  ei- 
ther in  money  or  property,  than  his  Just  debt, 
no  undue  benefit  is  reserved  to  the  corpora- 
tion or  inures  to  the  officer  creditor,  and  no 
detriment,  in  legal  contemplation,  results  to 
other  crediton;  no  wrong  has  been  done  to 
anybody;  nobody  has  been  unduly  advan- 
taged; and  the  transaction  Is  lawful,  honest, 
and  valid. 

The  suggestion  that  a  transfer  by  directon 
to  one  of  their  number  of  property  In  pay- 
ment of  a  debt  Is  invalid,  as  being  the  act  of 
the  party  accepting  the  transfer,  has  no  mer- 
it, dissociated  from  the  exploded  trust-fund 
doctrine.  On  that  doctrine  the  directors  be- 
come trustees,  and  on  the  principle  that  a 
trustee  cannot  transfer  the  trust  estate  to 
himself  as  an  individual  is  rested  the  further 
proposition  that  directors  of  an  Insolvent  cor- 
poration cannot,  being  trustees,  transfer  its 
property  to  themselves  in  payment  of  debts 
which  tbe  corporation  owes  them.  But  with 
the  elimination  of  the  main  proposition,  that 
such  dlrectora  are  trustees,  falls  the  depend- 
ent proposition  that  they  cannot  prefer  them- 
selves in  the  payment  of  debts.  With  the 
trust-fund  doctrine  out  of  the  way,  the  sep- 
arate corporate  entity  continues  to  exist  for 
all  purposes  wholly  unaffected  by  tbe  fact  of 
Insolvency,  and  its  functions  must  continue 
to  be  performed.  These  functions  are  per- 
formed by  the  dlrectora  for  and  in  the  name 
of  the  corporation,  and  their  official  acts  are 
not  their  individual  acts  at  all,  but  the  acts 
of  the  corporation;  and,  not  being  trustees 
for  creditors,  their  acts,  when  assailed  by 


crediton,  are  not  subject  to  tbe  rule  that,  if  a 
trustee  contracts  with  himself  In  reference  to 
the  trust  estate,  his  acts  are  void,  at  the  elec- 
tion of,  or  as  against,  the  cestui  que  trust. 
There  being  in  such  case  no  trustee,  and  no 
relation  of  trustee  and  cestui  que  trust  be- 
tween the  dlrectora  of  the  corporation  and  its 
creditors,  the  matter  stands  thus:  A  corpo- 
ration, without  assets  to  pay  all  its  debts, 
owes  its  dlrectora  and  it  owes  strangers. 
The  debts  of  the  two  classes  of  creditora  are 
equally  honest  and  Just,  and  stand  upon  the 
same  footing,  in  law  and  In  equity.  Tbe  cor- 
poration has  an  undoubted  right  to  pay  some 
creditors  to  the  exclusion  of  others.  Any 
creditor  has  the  undoubted  right  to  accept  a 
preference.  The  corporation  has  the  same 
right  to  pay  its  directors  as  it  has  to  pay 
strangers.  The  dlrectora  have  tbe  same  right 
to  preferential  payment  as  do  strangers.  To 
the  exercise  of  this  undoubted  right  to  make 
preferences,  it  Is  essential  that  the  corpora- 
tion must  act.  It  can  only  act  through  the 
directors.  If  the  dlrectora  cannot  act  to  the 
end  of  preferring  their  own  Just  debts,— hav- 
ing the  undoubted  right  to  such  preference, — 
the  preference  cannot  be  made,  and  the  un- 
doubted right  of  the  corporation  to  make  it, 
and  of  the  dlrectora  to  accept  it,  is  dialed 
and  defeated.  The  ends  of  the  law,  that  the 
assets  of  the  cori>oration  shall  be  applied  to 
such  of  its  debts  as  the  corporation  prefers, 
are  defeated.  And  for  what?  Upon  what 
ground?  Not  that  the  directors  are  under 
any  Incapacity  to  prefer  themselves  which 
can  be  referred  to  any  principle  of  law.  Not 
that  they  ore  trustees;  for  they  are  not  trus- 
tees for  the  creditors.  Not  that  they  are 
agents  of  other  cradltora;  for  they  are  not 
such  agents.  Not  that  they  occupy  any  oth- 
er fiduciary  relation  to  other  creditora;  for 
being  only  the  agents  of  the  corporation,  and, 
in  that  capacity  only,  the  trustees  for  stock- 
holdero  alone,  they  liear  and  can  bear  to  the 
creditors,  who  have  to  do  with  the  corpora- 
tion as  an  entity,  and  not  with  the  sharehold- 
era  at  all,  only  the  relation  of  the  agent  of  a 
debtor  to  his  creditor,— a  relation  which  Is  ob- 
viously as  devoid  of  every  attribute  of  a 
fiduciary  character  as  the  direct  relation  of 
debtor  and  creditor.  Upon  what  ground, 
then,  we  repeat,  is  rested  the  idea  that  dl- 
rectora cannot  prefer  themselves?  Getting 
away  from  the  trust-fund  doctrine.  It  Is  based 
upon  the  bald  assertion  that  the  director  In 
such  case  Is  acting  both  for  the  corporation 
and  himself  in  contracting  In  bis  representa- 
tive capacity  with  himself  as  an  Individual; 
and  this,  it  is  said,  the  law  will  not  allow. 
That  is  the  sole  ground  put  focward.  It  can- 
not for  a  moment  be  sustained  upon  principle 
or  well-considered  authority.  The  results 
claimed  do  not  follow.  Tbe  contract  of  a  dl-  ' 
rector,  with  himself  as  an  individual,  and  the 
sole  of  corporate  property  by  dlrectora  to 
themselves  as  individuals,  is  not  void,  even 
as  against  the  corporation  itself  or  the  stock- 
holders.   Upon  all  reason  and  authority,  it  ia 
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perfectly  valid,  If  not  disaffirmed  by  the  cor- 
poratloD  Itself  or  tbe  stockholders.  And  the 
election  belongs  ezcIuslTely  to  tbe  corpora- 
tion and  stockholders.  If  they  do  not  exer- 
cise It,  the  transaction  must  stand.  Stran- 
gers, of  course,  cannot  question  It,  for  they 
are  wholly  without  Interest  In  the  premises. 
General  creditors  cannot  question  It,  since  no 
right  of  theirs  has  been  violated  by  It.  They 
cannot  hold  the  directors  to  account  as  fidu- 
ciaries, as  there  are  no  fiduciary  relations  be- 
tween them.  As  creditors,  their  only  right 
Is  to  have  the  corporate  assets  applied  to  Just 
corporate  debts,  and  this  right  Is  not  Im- 
pinged upon,  but,  to  the  contrary,  fully  con- 
served, by  the  payment  of  tbe  Just  debts  of 
the  directors.  They  have  no  lien  upon  corpo- 
rate assets.  They  have  no  rights  of  owner- 
ship In  corporate  property.  They  cannot 
claim  their  debts  should  be  paid  In  full,  to 
the  total  or  partial  exclusion  of  other  equally 
honest  and  Just  debts.  The  property  not  be- 
ing Impressed  with  a  trust  In  their  favor,  and 
standing,  as  they  do,  in  no  superior  right  to 
director  creditors,  they,  the  right  of  prefer- 
ence being  recognized,  have  no  shadow  of 
right  to  Insist  upon  even  a  pro  rata  applica- 
tion of  the  assets  to  all  Indebtedness.  Th^ 
only  right  is  to  insist  that  all  the  assets  shall 
be  applied  preferentially,  or  otherwise,  to  the 
Indebtedness;  and  this  right  Is  absolutely 
subserved,  as  we  have  seen,  by  the  payment 
of  director  creditors  to  the  exclusion  of  stran- 
ger creditors.  They  have  no  right  to  insist 
upon  the  equal  payment  of  all  debts  pro  rata. 
The  right  of  preference,  which  every  debtor 
confessedly  has,  necessarily  involves  favorit- 
ism,—the  right  of  choice  of  one  creditor,  and 
of  any  one  creditor,  to  the  exclusion  of  others. 
It  is  utterly  inconsistent  with  all  notions  of 
equality,  and,  as  a  natural  person  may  prefer 
his  relatives  and  his  friends  to  the  exclusion 
of  strangers,  so  an  artificial  person  may  pre- 
fer its  friends  and  those  occupying  official  re- 
lations to  It  to  the  exclusion  of  strangers. 
There  is,  the  writer  thinks,  no  semblance  of 
sound  principle  or  well-considered  authority 
f<Nr  a  different  conclusion.  It  seems  to  him 
that  those  courts  which  have  taken  a  differ- 
ent view  have  been  largely  moved  thereto  by 
a  consideration  of  the  danger  of  fraudulent 
claims  being  brought  forward  by  directors, 
and  of  the  facility  afforded  directors  by  their 
positions  to  establish  such  claims,  rather 
than  by  any  just  consideration  of  any  recog- 
nized principle  of  law  or  equity  obtaining  in 
the  premises.  They  have  allowed  themselves 
to  be  driven  to  the  denial  of  a  right  altogeth- 
er because  of  a  practical  difficulty  in  mere 
matter  of  evidence.  They  deny  an  undoubt- 
ed right  to  the  directors,  because,  forsooth, 
the  persons  asserting  the  right  have  oppor- 
tunities for  deceiving  the  courts  as  to  the 
existence  of  the  facts  upon  which  it  rests. 
They  deny  the  right,  though  proved  beyond 
all  peiadvoiture  In  the  particular  case,  be- 
cause in  other  cases  it  may  be  supported  by 
fraud  and  perjury.    The  same  considerations 


are  as  applicable  to  other  relations,  and  tbe 
courts  might,  with  equal  force  and  prt^riety, 
strike  down  all  conveyances  and  transfers  in 
payment  of  debts  between  parent  and  child, 
brother  and  brother,  husband  and  wife,  and 
the  like,  because  those  relations  afford  op- 
IMrtunities  for  simulation  and  fraud.  Yet 
nobody  pretends  that  such  transfers  in  pref- 
erential payment  of  honest  debts  are  under 
the  ban  of  the  law,  as  being  constructively 
fraudulent.  And  no  more  upon  reason  and 
principle  and  well-considered  authority  can 
like  transactions  by  directors  be  avoided  on 
the  ground  that  such  officers  have  opportuni- 
ties for  fraud,  and  simulation,  which  have, 
however,  not  been  utilized  In  the  particular 
case.  It  Is  not  for  the  courts  to  be  governed 
by  such  considerations.  They  are  to  ascer- 
tain the  tacts  in  each  case,  and  to  apply  the 
law  thereto!  and  the  law  Is  not  to  be  changed 
in  its  application  in  a  given  case  by  the  fact 
that  to  apply  it  as  it  exists  might  be  to  admit 
of  difficulties  of  proof  in  another  case.  If 
the  danger  of  administering  the  law  as  it  Is 
is  sufficiently  great  and  imminent  to  require 
a  change  of  the  law,  that  is  a  matter  for  the 
legislature,  and  not  for  the  courts.  It  is  a 
question  of  legislative  policy,  and  not  of  ex- 
isting law. 

We  have  considered  this  matter  on  principle 
at  some  length,  because  of  its  Importance,  and 
because  it  has  been  not  a  little  mooted  In 
this  state.  For  the  same  reasons,  we  will 
now,  at  some  length,  refer  to  authorities  sus- 
taining the  view  we  have  declared.  The 
first  case  to  which  we  will  invite  attention, 
as  well  because  of  the  ability  of  the  court 
deciding  it  as  because  it  is  among  older  ones, 
is  that  of  Buell  v.  Buckingham,  16  Iowa,  2Si. 
The  opinion  is  by  John  F.  Dillon,  a  Judge 
and  law  writer  of  national  reputation  for  abil- 
ity and  learning.  Buckingham  &  CSo.  were 
general  creditors  of  a  corporation.  Buell  was 
also  a  creditor,  a  director  thereof,  and  its 
president.  Buell  participated  with  the  other 
two  directors,  the  presence  of  all  three  being 
necessary  to  a  quorum,  in  a  sale  and  transfer 
of  the  corporate  property  to  himself  in  pay- 
ment of  the  debt  the  cori>oratlon  owed  him. 
The  transaction  was  assailed  by  Buckingham 
&  Co.  on  the  same  grounds  that  are  advanced 
by  the  complainant  in  the  case  at  bar.  As- 
suming Buell's  participation  as  president  and 
director  in  the  sale  to  himself  as  an  individual. 
Judge  Dillon  proceeds:  "This  makes  it  nec- 
essary to  discuss  the  nature  of  the  relations 
which  Buell  and  tbe  defendants,  respectively, 
sustained  to  the  corporation.  In  one  respect, 
their  relations  were  common  and  Identical. 
They  were  both  creditors.  Their  equities,  in 
this  respect,  were  equal  and  the  same.  Be- 
ing an  officer  in  the  corporation  did  not  de- 
prive Buell  of  the  right  to  enter  into  compe- 
tition with  other  creditors,  and  run  a  race  of 
vigilance  with  them,  availing  himself  In  the 
contest  of  his  superior  knowledge  and  of  the 
advantages  of  his  position  to  obtain  security 
for,  or  payment  of,  his  debt    He  has  an  ad- 
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vantage,  it  Is  true,  but  It  la  one  -which  results 
from  his  position,  and  which  Is  known  to  every 
person  who  deals  with,  and  extends  credit 
to,  a  corporation.  This  is  one  of  the  causes 
which  has  operated  to  bring  corporate  com- 
panies into  discredit,  and  may  constitute  a 
good  legislative  reason  for  giving  priority  to 
outside  creditors.  But  the  legislature  must 
furnish  the  remedy.  That  the  act  of  Buell 
was  not  legally  or  constructively  fraudulent. 
In  conseauence  of  his  being  an  officer  or  mem- 
ber of  the  corporation,  see  Whltwell  v.  War- 
ner, 20  yt  425,  444;  Ang.  &  A.  Corp.  {  390; 
Gordon  v.  Preston,  1  Watts,  386;  Sargent  v. 
Webster,  13  Mete.  (Mass.)  497;  Banking  Co. 
V.  Claghom,  1  Speer,  Eq.  662.  But,  In  ad- 
dition to  being  a  creditor,  Buell  sustained  to 
the  company  the  relation  of  a  stockholder  and 
director.  Such  companies  are  essentially  part- 
nerships, except  in  form.  'The  directors^  are 
the  trustees  or  managing  partners,  and  the 
stockholders  are  the  cestuis  que  trustent,  ani 
have  a  Joint  Interest  in  all  of  the  property 
and  effects  of  the  corporation.'  Per  Walworth, 
Ch.,  hi  Robinson  v.  Smith,  3  Paige,  222,  232; 
Cunningham  v.  Pell,  6  Paige,  607;  Slee  v. 
Bloom,  19  Johns.  479;  Hoyt  v.  Thompson,  6 
N.  Y.  320.  The  corporation  Is  an  artiflcial 
person,  owning  its  property  and  necessarily 
acting  by  its  agents,  and  these  agents  are  the 
directors.  After  much  reflection,  it  seems  to 
me  that  the  correct  view  of  Buell's  position 
is  this:  He  Is  a  trustee,  and  the  beneficiaries 
are  the  corporation,  or,  in  other  words,  the 
stockholders;  or,  what  is  in  essence  the  same, 
he  is  an  agent,  and  the  stockholders  the  prin- 
dpal.  If  this  is  the  relation,  then  the  rules 
of  law  applicable  to  purchasers  by  agents  and 
trustees  apply  to  the  purchase  in  question. 
There  is  a  manifest  Impropriety  in  allowing 
the  same  person  to  act  as  the  agent  of  the 
seller  and  to  become  himself  the  buyer.  There 
may  be,  in  all  such  cases,  a  confiict  between 
duty  and  Interest.  Acting  for  himself,  Buell's 
interest  would  be  to  obtain  payment  Acting 
for  the  best  Interests  of  the  corporation,  his 
disinterested  and  unbiased  convictions  of  duty 
might  be  to  advise  against  a  sale  of  the  entire 
property  to  one  creditor  or  against  any  sale 
at  alL  It  is  in  view  of  these  considerations 
that  'the  wise  policy  of  the  law  hath  put  the 
sting  of  a  disability  into  the  temptation,  as  a 
defensive  weapon  against  the  strength  of  the 
danger  which  lies  in  the  situation.'  Even 
these  principles  would  not.  In  my  judgment, 
aivly  to  the  case,  If  there  had  been  a  quorum 
without  Buell.  Now,  the  purchase  of  prop- 
erty by  an  agent  or  trustee,  or  by  any  person 
acting  in  a  fiduciary  capacity,  is  not  void  ab 
orlgine  and  absolutely.  It  is  voidable  only. 
It  is  made  subject  to  the  right  of  the  principal 
or  beneficiary.  In  a  reascMiable  time,  to  say 
that  he  is  not  satisfied  with  it  It  is  valid  in 
equity  as  well  as  law,  unless  the  parties  inters 
ested  repudiate  It  or  complain  of  it,  and  these 
may  set  it  aside  without  showing  either  fraud 
or  Injury.  Bank  of  Old  Dominion  v.  Dubuque 
&  P.  B.  Co.,  8  Iowa.  277;   Davoue  v.  Fan- 


ning, 2  Johns.  Ch.  252;  Bostwlck  v.  Atklna 
3  N.  Y.  63,  60;  1  Pars.  Cont.  75,  76,  and 
cases  in  note;  1  White  &  T.  Lead.  Cas.  Bq. 
167;  MacGregor  v.  Gardner,  14  Iowa,  326, 
335.  As  the  principal  or  parties  Interested 
may  confirm  the  sale,  a  mere  stranger  cannot 
make  the  objection  that  the  trustee  was  the 
purchaser  or  that  the  sale  was  irregular.  The 
remedy  belongs  only  to  persons  who  had  an 
Interest  in  the  property  before  the  sale,  and 
no  other  person  can  apply  to  set  aside  the 
sale.'  Hawley  v.  Cramer,  4  Ck>w.  717,  744; 
Edmondson  v.  Welsh,  27  Ala.  578;  Foster  v. 
Goree,  6  Ala.  428;  Hannah  v.  Carrington,  18 
Ark.  85;  Herbert  v.  Hanrick,  16  Ala.  581; 
Greenleaf  v.  Queen,  1  Pet.  138;  Hlllegass  v. 
Hlllegass,  6  Pa.  St.  97;  Wightman  v.  Doe, 
24  Miss.  675.  Adt^tlng  this  aa  the  true  view, 
it  follows  that  Buell's  participation  in  the 
sale  and  purchase  of  the  property  >dld  not 
make  the  same  void.  The  utmost  effect  it 
could  have  would  be  to  make  the  sale  void- 
able at  the  instance  of  any  person  having  an 
interest  In  the  property  sold.  But  the  de- 
fendants being  at  that  time  general  creditors, 
and  having  no  ^Interest  In,  or  lien  upon,  the 
property,  and  there  being  no  actual  fraud,  are 
not  entitled  to  avoid  the  sale,  simply  on  the 
ground  that  Buell  was  one  of  the  three  di- 
rectors necessary  to  constitute  a  quorum. 
This,  in  my  judgment,  is  the  correct  view  to 
be  taken  of  the  case.  But  adjudged  cases  go 
further  (and  It  is  possible  some  of  them  go 
too  far),  and  sustain  the  purchase  of  Buell  on 
broader  grounds.  I  will  refer  briefly  to  some 
of  them.  Thus,  tt  is  held  that  if  three  per- 
sons are  appointed  a  committee  'to  finish  and 
repair  a  school  house'  (Geer  v.  School  Dist, 
6  Vt  76),  or  to  superintend  the  building  of  a 
church,  they  may  'as  effectually  bind  the  so- 
ciety by  a  contract  concluded  with  one  of 
their  own  number  as  with  a  stranger.'  These 
cases  were  confirmed  in  Rogers  v.  Society,  19 
Vt  187,  where  the  court  say  'there  Is  perhaps 
some  Incongruity  in  thus  allowing  a  person 
to  act  in  a  double  capacity  as  an  agent  for  a 
corporation  contracting  with  himself.  But 
whether  a  majority  or  the  whole  act  the 
party  contracted  with,  as  well  as  any  other, 
may  participate  in  the  bargain.  Partiality  so 
gross  as  to  amount  to  fraud  will,  when  sus- 
tained, defeat  the  contract'  In  these  cases 
the  court  held  the  objection  not  good,  even 
when  made  by  the  corporation.  The  case  of 
Hayward  v.  Society,  21  Pick.  270,  diows  that 
where  the  trustees  are  creditors  of  the  so- 
ciety, and  therefore  interested,  they  may, 
nevertheless,  vote  that  the  treasurer  execute 
a  note  to  them  tor  the  amount  and  tt  is  val- 
id." 

In  Bank  v.  WhltUe,  78  Va.  787,  like  ques- 
tions arose,  and  were  decided  In  the  same 
way,  the  court,  by  Lewis,  P.  J.,  saying: 
"There  Is  no  proof  of  actual  fraud  In  the 
transactions  Involved,  but  the  appellees  insist 
that  the  assets  of  an  insolvent  corporation  are 
a  trust  fund  for  the  payment  of  Its  debts; 
that  the  directors  are  trustees  for  the  cied- 
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Iton,  wbose  duty  It  Is  to  apply  tbe  assets 
tatably  for  the  benefit  of  the  general  cred- 
itors; and  that,  therefore,  they  can  make  no 
lawful  preferences  in  favor  of  themselves,  or 
In  favor  of  those  creditors  for  whose  claims 
they  are  individually  re8X>onslble.  That  the 
directors  of  a  corporation  are  bound  to  act 
In  discharge  of  their  duties  with  prudence, 
vigilance,  and  fidelity,  and  to  apply  its  as- 
sets, in  the  event  of  Insolvency,  for  the  bene- 
fit of  the  creditors  in  preference  to  the  claims 
of  stockholders  or  other  persons.  Is  a  proposi- 
tion which  is  not,  and  cannot  be,  disputed. 
But  that  they  are  technically  trustees  for  the 
creditors,  and  bound  to  apply  the  assets  rata- 
bly among  the  general  creditors,  is  a  proposi- 
tion which  has  never  been  judicially  affirm- 
ed In  this  state,  and  Is  in  conflict  with  the 
great  weight  of  authority  elsewhere.  Much 
stress  Is  laid  by  the  appellees  on  the  case  of 
Sawyer  v.  Hoag,  17  Wall.  610.  In  that  case 
tbe  well-established  principle  was  asserted 
that  the  capital  stock  of  a  corporation,  es- 
pecially its  unpaid  subscriptions,  Is  a  trust 
fund  for  the  benefit  of  the  general  creditors, 
which  cannot  be  withdrawn  from  their  reach 
by  any  act  or  device  on  the  part  of  the  di- 
rectors. But  no  such  doctrine  as  Is  here  con- 
tended for  was  there  laid  down.  On  tbe  con- 
trary, the  court  recognized  a  distinction  be- 
tween the  capital  stock  of  a  corporation  and 
its  ordinary  assets,  with  which,  it  was  said, 
the  directors  may  deal  as  they  choose.  It  is 
not  only  settled  that  tbe  directors  may  make 
preferences  between  creditors,  but  such  pref- 
erences may  be  made  in  their  own  favor  when 
they  themselves  are  creditors  of  the  corpora- 
tion. Of  cotirse,  in  such  cases,  they  must  act 
with  the  utmost  good  faith,  and  the  transac- 
tions, to  be  uphdid,  must  be  free  from  the 
taint  of  fraud  or  suspicion.  Ttils  was  dis- 
tinctly held  In  the  well-considered  case  of 
BucU  T.  Buckingham,  16  Iowa,  284.  There 
the  controversy  was  between  a  Judgment 
creditor  of  an  Insolvent  corporation  and  one 
of  its  directors.  An  execution  in  favor  of  the 
former  was  levied  on  certain  property  which 
the  latter  claimed  by  purchase  In  discharge 
of  a  debt  due  him  by  the  company.  The 
property  was  sold  and  conveyed  to  him  pur- 
suant to  an  order  made  by  the  directors,  at  a 
meeting  at  which  he  was  present  and  voted, 
his  presence  being  necessary  to  make  a  quo- 
rum for  business.  The  transaction  was  as- 
sailed by  the  Judgment  creditor  as  illegal  and 
void,  but  It  was  held  to  be  valid.  In  Gordon 
V.  Preston,  1  Watts,  385,  a  mortgage  by  a 
corporation  was  held  good  which  was  assail- 
ed by  creditors,  on  the  ground,  among  others, 
that  It  was  in  favor  of  the  president  and 
treasurer  of  the  company,  and  who  were  pres- 
ent at  the  meeting  of  the  directors  when  the 
mortgage  was  authorized  and  executed. 
Chief  Justice  Oibson  delivered  tbe  opinion 
of  the  court.  He  said:  'That  a  director  may 
sustain  the  relation  of  debtor  or  creditor  In  re- 
gard to  the  corporation,  and'  In  the  latter  re- 
ceive a  security,  is  a  proposition  which  re- 


quires not  the  aid  of  an  argument,  and  here 
the  existence  of  a  meritorious  debt  is  not  dis- 
puted.' In  Ashhurst's  Appeal,  60  Fa.  St  290, 
Judge  Strong,  for  the  court  said:  There 
must  be  many  things  which  directors  can  do 
for  their  Individual  benefit  which  are  binding 
upon  a  corporation  of  which  they  are  di- 
rectors. If  they  have  advanced  money,  I  can- 
not doubt  they  may  pay  themselves  with  cor- 
porate funds.  If  they  have  become  liable  aa 
sureties  for  the  corporation,  they  may  provide 
for  their  indemnity.  And  though,  ordinarily, 
tbe  law  frowns  upon  contracts  made  by  them 
in  tbeir  representative  character  with  them- 
selves as  private  persons,  such  contracts  are 
not  necessarily  void;  they  are  carefully 
watched,  and  their  fairness  must  be  shown.' " 
The  case  of  Banking  Co.  v.  Claghorn,  decid- 
ed by  the  court  of  appeals  of  South  Carolina 
as  far  back  as  1844,  Is  to  the  same  efTect. 
There  it  was  insisted  by  general  creditors 
that  a  mortgage  executed  to  directors  of  a 
corporation  to  Indemnify  them  against  lia- 
bility as  indorsers  on  the  company's  paper 
was  constructively  fraudulent,  on  the  ground 
that  in  the  execution  of  the  mortgage  the 
directors  contracted  with  themselves.  The 
validity  of  the  transfer  by  the  directors  to 
themselves  was  sustained,  the  court  saying: 
"There  Is,  upon  a  superficial  view,  something 
very  startling  In  this,  If  the  facts  be  true, 
and  they  probably  are  as  to  some,  pertiaps 
all,  of  the  indorsers;  but  the  alarm  wUl  cease 
when  we  take  Into  consideration  the  motives 
and  influences  which  operate  upon  men  to 
lend  their  credit  to  assist  Individuals  or  cor- 
porations to  pursue  their  enterprises.  Tbe 
directors  of  a  corporation  ought  to  be,  and 
generally  are,  better  inlormed  as  to  its  lia- 
bilities and  resources  than  any  one  else,  and 
if  they,  having  the  means,  refuse  to  aid  them 
in  their  operations,  by  the  loan  of  money  or 
credit,  no  one  else  will  be  found  to  do  it;  and 
I  need  not  add,  what  is  known  to  all  having 
any  experience,  that  an  overweening  con- 
fidence in  their  capacity  to  manage  the  af- 
fairs of  a  corporation,  and  a  mistaken  view  of 
the  state  of  Its  flnances,  have  often  Involved 
the  stockholders,  and  especially  the  directors, 
in  distress  and  ruin.  No  man  likes  to  give  up 
an  enterprise  in  which  he  has  embarked,  un- 
til he  Is  satisfied  that  It  cannot  succeed,  and 
this  feeling  is  strengthened  by  the  numbers 
that  are  embarked  in  It  Few  are  willing  to 
recede,  while  there  are  any  to  persevere. 
Now,  there  Is  nothing,  either  In  law  or  equity, 
which  forbids  a  member,  or  even  a  director, 
of  a  corporation,  from  contracting  with  It, 
and,  like  any  other  Individual,  he  has  a  right 
to  prescribe  his  own  terms,  which  the  corpo- 
ration is  at  liberty  to  accept  or  reject  and, 
when  the  contract  Is  concluded,  he  stands  In 
the  same  relation  to  the  other  creditors  of  the 
corporation  as  any  other  individual  would 
under  the  same  circumstances.  When  the 
question  of  priority  arises,  it  must  depend  on 
the  bona  fides  of  the  transaction,  fraud  or  no 
fraud.    If  by  greater  diligence,  and'  without 
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fraud,  he  has  falriy  gained  an  advantage  over 
the  other  creditors,  be  Is  entitled  to  retain  It; 
and  I  cannot,  from  the  evidence  In  this  case, 
detect  the  slightest  ground  of  suspicion  that 
there  was  any  fraud  on  the  part  of  the  In- 
dorsers  In  obtaining  the  mortgage  to  secure 
the  debt  of  the  steam  company."  1  Speer,  Eq. 
£45,562. 

The  supreme  court  of  Vermont  committed 
Itself  many  years  ago  to  the  same  doctrine. 
Speaking  to  the  questions  we  have  before  us 
here,  for  that  court,  that  eminent  Jurist  and 
commentator,  Isaac  F.  Bedfield,  used  the 
following  language:  "But  It  does  not  occur  to 
U8  that  there  Is  any  Just  ground  for  charging 
the  defendants,  with  the  exception  of  Cum- 
mlngs,  perhaps,  with  any  actual  or  construct- 
ive fraud.  As  to  constructive  fraud.  It  Is  not 
competent,  certainly,  to  predicate  this  of  the 
mere  fact  of  a  stockholder's  availing  himself 
cf  his  superior  advantages  to  obtain  security 
for  debts  due  to  himself,  to  the  exclusion  of 
other  debtors.  The  stockholder  and  a  stran- 
ger, who  are  both  creditors  of  a  corporation, 
no  doubt  stand  In  very  unequal  positions. 
But  it  Is  an  Inequality  which  the  law  allows, 
and  which  Is  understood  by  those  who  con- 
tract  with  corporations,  and  one  which  will 
always  tend,  more  or  less,  to  bring  In  doubt 
the  credit  of  such  bodies.  But  it  Is  a  subject 
with  which  this  court  have  nothing  to  do. 
Some  modification  of  the  law  upon  this  sub- 
ject has  been  attempted,  I  believe,  to  what 
purpose  time  must  determine.  We  are  con- 
tent to  leave  that  subject  as  It  is.  And  while 
we  would,  no  doubt,  guard  the  exercise  of 
such  a  privilege.  In  the  stockholders  of  a 
corporation,  with  some  degree  of  severity, 
we  must  not  forget  that  all  Just  rights  are  en- 
titled to  a  fair  consideration  In  a  court  of  Jus- 
tice. We  should  not,  then,  watch  the  exer- 
cise of  a  right  with  so  much  strictness  as  to 
declare  its  mere  existence  to  be  a  constructive 
fraud,"    WhItweU  v.  Warner,  20  Vt  425,  444. 

The  supreme  court  of  Connecticut  unequivo- 
cally declares  the  same  doctrines.  In  the  case 
of  Smith  V.  Skeary,  47  Conn.  47,  53,  54,  the 
following  Is  the  opinion  of  the  court  on  the 
questions  now  before  us:  "The  plaintiff  Hotch- 
kiss,  and  Smith,  the  Intestate  of  the  other 
plaintiff,  were  stockholders  and  directors  of 
the  Star  Tool  Company,  a  Joint-stock  corpora- 
tion. They  were  creditors  to  the  corporation 
to  an  amount  exceeding  $6,000,  which  was 
Justly  due  and  unsecured.  On  the  15th  day 
of  December,  1876,  pursuant  to  a  vote  of  the 
board  of  directors,  there  was  transferred  to 
them  from  the  corporation,  In  payment  of 
their  claim,  personal  property,  Including  that 
embraced  In  the  present  suit,  of  the  value  of 
about  $6,000.  The  corporation  was  In  fact 
Insolvent,  although  it  was  supiwsed  by  the 
parties  at  the  time  that  it  would  be  able  to 
pay  all  Its  debts  and  liabilities.  The  transac- 
tion was  In  entire  good  faith,  with  no  Intention 
to  defraud  creditors,  and  there  was  no  fraud 
unless  the  same  arises  as  matter  of  law  from 
the  facts  found.    We  are  unable  to  discover 


any  principle  of  law  which  renders  the  transac- 
tion fraudulent  The  corporation  had  a  right, 
and  It  was  Its  duty,  to  pay  this  debt  These 
creditors  had  a  perfect  right  to  receive  pay  in 
money  or  goods,  and  the  fact  that  they  were 
stocldiolders  and  directors  did  not  modify  or 
abridge  that  right  so  long  as  there  was  no 
actual  fraudulent  Intent  The  fact,  If  It  be  a 
fact  that  It  operated  to  prefer  these  creditors. 
Is  not  sufficient  at  common  law  to  stamp  It 
as  fraudulent;  for  the  common  law  favored 
the  vigilant  and  a  creditor  might  lawfully  ob- 
tain a  preference.  It  does  not  become  fraudu- 
lent under  our  Insolvent  laws,  because  no 
proceedings  in  Insolvency  were  Instituted  in 
due  tlme^  so  that  the  case  cannot  be  brought 
within  the  operation  of  those  laws.  The  con- 
sideration was  good  and  adequate,  so  tliat 
there  Is  no  badge  of  fraud  In  that  respect" 

In  a  later  Iowa  case  the  principles  declared 
by  Dillon  in  Buell  v.  Buckingham,  supra,  were 
again  announced  and  rea£Brmed,  the  court  say- 
ing: "May  a  director  enforce  such  a  debt? 
We  understand  that  he  may  become  a  creditor 
of  the  corporation,  may  advance  It  money,  or 
sell  It  property,  and  obligations  of  the  corpora- 
tion executed  therefor  may  be  enforced  by 
him.  In  tills  regard  he  occupies  no  different 
Xwsition  from  that  of  any  other  creditor;  and 
If  the  debt  he  holds  was  contracted  In  good 
faith,  and  there  Is  an  absence  of  fraud  on 
his  pai't  he  may  take  security  or  payment, 
though  the  corporation  be  Insolvent  and  he 
may  thereby  acquire  priority  In  the  payment 
of  his  claim.  Counsel  for  defendants  admit 
this  proposition,  with  an  exception  In  the 
case  of  the  Insolvency  of  the  corporation. 
They  Insist  that  the  directors  of  an  insolvent 
corporation  cannot  take  from  it  security,  by 
mortgage  or  other  conveyance  creating  a  lien 
upon  Its  property,  even  though  given  In  good 
faith,  and  without  fraud  in  the  transaction. 
We  are  not  prepared  to  admit  this  proposi- 
tion. A  creditor  may  accept  payment  or  se- 
curity from  an  Insolvent  debtor  free  from  any 
claim  of  other  creditors.  A  corporation  may 
make  payment  of  its  debts,  or  give  its  prop- 
erty in  security  therefor.  Just  as  a  natural 
person  may  do.  If,  therefore,  a  director  holds 
the  Indebtedness  of  an  insolvent  corporation, 
he  may  take  payment  or  security  In  a  good- 
faith  and  honest  transaction.  No  reason  can 
be  given  why  a  director  who  holds  a  valid  debt 
against  his  corporation  may  not  though  It  be 
Insolvent  In  a  fair  and  honest  way,  take  its 
property  in  security.  If  the  property,  money, 
or  other  consideration  of  the  debt  was  fairly 
used  for  the  benefit  of  the  corporation,  was 
added  to  its  assets,  or  used  In  Its  business,  It 
would  Jbe  unreasonable  to  bold  that  the  direct- 
or Is  deprived  of  rights  and  remedies  heli* 
by  other  creditors.  It  is  not  shown,  in  the 
answer  of  defendants,  that  there  was  any  bad 
faith  or  dishonest  practices  on  the  part  of  the 
creditors  for  whom  plaintiff  Is  trustee  in  be- 
coming creditors  of  the  plow  company  and 
taking  security  from  It  It  Is  true  that  the 
courts  will  scan  with  care,  and  even  with  sus- 
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piclon,  Buch  transactions,  and  demand  that 
they  be  accompanied  by  the  utmost  good 
talth."  Garrett  v.  Plow  Co.,  70  Iowa,  697, 
701.  29  N.  W.  3»8. 

And  in  a  yet  later  case  the  same  court  uses 
the  following  language:  "Counsel  for  the  ap- 
pellant contends  that  the  'organization  of  the 
cominny  by  the  stockholders  of  the  old  cor- 
poration was  for  the  purpose  of  transferring 
the  property  of  the  old  organization  In  fraud 
of  creditors."  It  is  not  alleged  to  the  petition 
that  such  sale  and  conreyance  were  made  with 
the  Intent  and  for  the  purpose  of  defrauding 
creditors, '  but  that  what  was  done  amounted 
to  an  unlawful  preference.  In  other  words, 
we  understand  the  claim  to  be  that  what  was 
done  amounts  to  a  legal  fraud,  as  distinguished 
from  an  actual  fraudulent  Intent.  If  wrong 
In  this,  we  find,  from  the  evidence,  that  the 
defendants  did  not  Intend  to  defraud  any  one. 
Such  was  not  their  purpose,  but  they  honestly 
beUeved  tliey  had  the  legal  right  to  procure 
the  mortgage,  and  thus  secure  themselves, 
although  other  creditors  of  the  corporation 
were  not  secured  or  paid;  and  whether  they 
had  this  right  is  the  important  question  in 
this  case.  The  evidence  satisfies  us  that  the 
Marshall  County  Company  was  indebted  to 
the  mortgagees  in  the  sum  of  $10,000  at  the 
time  the  mortgage  was  executed,  and  that 
such  indebtedness  was  contracted  in  good 
faith.  The  mortgagees,  It  Is  true,  were  of- 
ficers and  stockholders  of  the  corporation;  but, 
notwithstanding  this  fact,  they  had  the  right 
to  procure  the  corporation  to  ezecnte  the  mort- 
gage, although  other  creditors  of  the  corpora- 
tion are  unable  to  obtain  payment  of  their  In- 
debtedness. Corporations  can  make  contracts 
and  transfer  property,  possessing  the  same 
powers  in  such  respects  as  private  individuals. 
Code,  i  1664.  Such  Is  the  rule  In  the  absence 
of  a  statute,  and  therefore  It  has  the  right 
to  prefer  one  creditor  to  another.  2  Mor.  Priv. 
Corp.  i  802.  The  fact  that  the  preference  is 
exercised  In  favor  of  directors  or  shareholders 
of  the  corporation  is  immaterial,  although  the 
director  or  shareholder  may  have  voted  for 
the  proposition,  and  the  security  given  was  to 
secure  an  indebtedness  to  himself.  Buell  v. 
Bocklngbam,  16  Iowa,  284;  Garrett  v.  Plow 
Co.,  70  Iowa,  697,  29  N.  W.  395.  It  is  in- 
sisted that  this  case  Is  dlstingnlsbed  from 
those  cited,  because  of  the  fact  that  all  of 
the  ofScers,  directors,  and  shareholders  voted 
in  favor  of  the  creation  of  the  indebtedness 
and  the  execution  of  the  mortgage.  We  do 
not  believe  this  can  or  should  make  any  difTer- 
ence.  The  material  question  is  one  of  right 
and  power,  and,  if  this  exists,  it  is  immaterial 
whether  this  power  is  exercised  by  all  or  a 
part  of  the  persons  In  whom  the  power  is 
vested."  Warfleld  v.  Canning  Co.,  72  Iowa, 
886,  669,  34  N.  W.  468. 

The  supreme  court  of  Missouri  fuUy  sup- 
ports all  the  views  we  have  set  forth  In  this 
opinion.  Among  the  many  cases  decided  by 
that  court  upholding  the  right  of  director 
creditors  of  an  insolvent  corporation  to  pay 
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themselves  by  a  transfer  of  corporate  prop- 
erty, we  refer  specially  to  two  among,  If  not. 
the  latest  The  opinion  of  the  court  in  the 
case  of  Scbufeldt  v.  Smith,  181  Mo.  280,  286. 
et  seq.,  31  S.  W.  1040,  is  as  follows:  "Most 
of  the  questions  Involved  In  this  record  have, 
in  some  recent  cases  in  this  court,  been  given 
careful  and  exhaustive  consideration.  The 
investigations  given  the  subject  have  been 
more  labored  and  thorough  on  account  of  ap> 
parent  want  of  harmony  In  some  of  the  pre- 
vious decisions  of  this  court,  as  well  as  on 
account  of  the  diversity  of  opinion  in  other 
Jurisdictions.  The  conclusion  reached  by  each 
of  the  divisions,  which  received  the  concur- 
rence of  all  the  members,  may  be  briefly  giv- 
en, in  the  language  of  the  syllabi  prepared  by 
the  Judge  who  wrote  one  of  the  opinions,  as 
follows:  'A  corporation  In  failing  circum- 
stances may  *  *  •  prefer  one  creditor  to 
another  in  discharging  its  oUlgatlons,  if  such 
preference  is  made  In  good  faith,  while  the 
property  of  the  company  remains  in  its  pos- 
session, unafTected  by  liens  or  by  process  of 
law.  •  •  •  Mere  Insolvency  of  a  corpora- 
tion does  not,  of  itself,  transform  its  assets 
Into  a  trust  fund  for  the  equal  benefit  of  all 
its  creditors.'  Alberger  v.  Bank,  123  Mo. 
813,  27  S.  W.  657;  Slavens  v.  Drug  Co.,  128 
Mo.  341.  30  S.  W.  1025;  Waggoner-Gates  Mill- 
ing Co.  v.  Zlegler-Zaiss  Commission  Co.,  128 
Mo.  473,  31  S.  W.  28.  It  would  seem  to  fol- 
low logically,  from  these  decisions,  that  a  pref- 
erence may  be  made  to  a  director  for  a  debt 
directly  due  him  from  the  corporation,  unless 
It  would  be  defeated  by  his  own  act  In  vot- 
ing himself  the  preference.  But  it  Is  insisted 
with  much  earnestness,  and  argued  with  great 
ability,  that  the  directors  had  no  power  to  bind 
the  corporation  to  an  agreement  made  with 
themselves,  and  in  which  they  bad  a  personal 
interest,  and  that,  therefore,  the  resolution  of 
the  board  of  directors  authorizing  preferences 
to  be  given  the  members  thereof  over  other 
creditors,  and  the  deed  of  trust  executed  in 
pursuance  thereof,  were  absolutely  void.  This 
contention  must  rest  upon  one  of  two  theo- 
ries,—either  that  the  directors  of  a  corpora- 
tion are  trustees  for  its  creditors,  and  its  as- 
sets constitute  a  trust  fund  which  they  must 
apply  ratably  towards  the  satisfaction  of  all 
the  debts,  or  that  such  a  transaction  Is,  ui)on 
its  face,  constructively  fraudulent  As  has 
been  seen,  the  so-called  'trust-fund  theory,'  as 
applied  to  a  corporation  while  dominion  over 
its  property  Is  retained,  is  not  recognized  in 
this  state  as  being  sound.  Nothing  addition- 
al need  be  said  on  that  subject  The  board 
of  directors  are  undoubtedly  trustees  for  the 
corporation  and  stockholders,  and,  when  act- 
ing for  them,  are  bound  to  exercise  the  ut- 
most good  faith.  Any  attempt,  in  dealing 
with  its  property  or  affairs,  to  secure  them- 
selves personal  advantages  over  other  stock- 
holders, should,  at  least,  be  subject  to  the 
most  rigorous  scrutiny.  Hill  v.  Mining  Co., 
119  Mo.  9,  24  a  W.  223,  and  cases  cited.  But 
it  cannot  be  said,  as  a  correct  proposition  of 
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law,  tbat  officers  of  a  oorporation  cannot  them- 
selves, and  in  their  own  names,  contract  with 
It  To  so  bold  would  virtually  deny  to  cor- 
porations the  credit  upon  which  so  much  of 
the  business  of  the  coimtry  is  transacted,  and 
whl<9i  is  so  essential  to  success.  If  the  stock- 
holders and  offlceia  of  corimratlons  are  not 
permitted  to  advance  money  to  them,  or  to 
indorse  for  them,  without  subjecting  them- 
selves to  such  disadvantages,  they  would  be 
deprived  of  their  most  valuable  source  of  cred- 
it. A  corporation  naturally  looks  to  those  in- 
terested in  its  affairs  for  accommodations.  If 
directors  can  lend  the  corporation  money,  or 
Indorse  for  it,  they  should  certainly  have  the 
same  right  to  collect  the  debts  or  secure  them- 
selves as  Is  accorded  to  other  creditors.  The 
cases  cited  abundantly  show  that  a  coipoiA- 
tion,  BO  long  as  It  has  control  of  Its  property, 
though  insolvent,  may,  when  acting  honestly, 
prefer  one  creditor  to.  another.  A  mortgage, 
then,  giving  such  preference,  is  not  oonstnict- 
Ively  fraudulent  Neither  the  corporation  nor 
the  other  stockholders  are  injured  by  the  pref- 
erence given.  To  defeat  them,  actual  fraud 
should  be  shown.  '  The  honest  debts  aU 
stand,  and  should  stand,  on  equal  footing.  All 
the  creditors  should  have  equal  rights  to  en- 
ter in  the  race  of  diligence.  The  fact  that  the 
race  may  be  unequal  should  not  deprive  the 
winner  of  his  reward.  An  Individual  debtor 
can  prefer  his  family,  his  neighbors,  and  his 
friends.  If  the  preferred  debt  is  honest  the 
preference  cannot  be  impeached,  though  the 
wife  of  the  debtor  secure  the  advantage. 
Bart  V.  Leete,  104  Mo.  388,  15  S.  W.  976;  Ri- 
ley V.  Vaughan,  116  Mo.  176,  22  S.  W.  707. 
No  reason  can  be  seen  why  a  corporation  may 
not  also  prefer  its  friends.  There  is  no  more 
equity  in  allowing  an  individual  debtor  to 
prefer  his  creditor  wife  or  children  than  In 
allowing  a  corporation  to  prefer  its  stockhold- 
ers and  officers.  To  permit  equities  to  control 
would  defeat  aU  preferences.  While  the  own- 
er of  property  retains  the  power  of  Its  dispos- 
al, he  may  apply  it  to  the  payment  of  any 
honest  debt,  is  the  rule  upon  which  the  right 
to  make  preferences  among  creditors  rests. 
The  rule  should  apply  as  well  to  corporations 
as  to  individuals,  and  any  change  should  be 
made  by  the  legislature,  and  not  by  the  courts. 
If  the  debt  Is  an  honest  one,  and  the  corpora- 
tion had  the  power  to  contract  it  It  has  the 
right  to  pay  or  secure  it,  and  no  fraud  can  be 
imputed  to  it  from  the  fact  that  it  is  paid  or 
seemed  in  preference  to  another.  'It  may  be 
conceded,'  said  Judge  Taft  in  a  recent  case, 
'that  the  trust  relation  justifies  and  requires 
courts  of  equity  to  subject  preferences  by  an 
insolvent  corporation  of  Its  own  directors  to 
the  closest  scrutiny,  and  places  the  burden 
ui)on  the  preferred  director  of  showing,  be- 
yond question,  that  be  had  a  bona  fide  debt 
against  the  corporation;  but  we  do  not  see 
why,  if  a  corporation  may  prefer  one  creditor 
over  others,  It  may  not  prefer  a  director  who 
is  a  bona  flde  creditor.  Preferences  are  not 
based  on  any  equitable  prlnci^e.     They  go 


by  favor,  and,  as  an  tndlvldnal  may  prefer 
among  his  creditors  his  friends  and  relatives, 
BO  a  corporation  may  prefer  Its  friends.' 
Brown  T.  Furniture  Co.,  7  O.  O.  A.  231,  68 
Fed.,  loc.  clt  292.  See,  also,  Worthen  t. 
Orlfflth  (Ark.)  28  S.  W.  286,  and  cases  cited." 

And  in  the  yet  later  case  of  Butler  v.  Min- 
ing Co.,  139  Mo.  487,  41  S.  W.  234,  the  follow- 
ing propositions,  as  shown  by  the  beadnotea, 
were  laid  down:  "(1)  The  transfer  by  an  in- 
solvent corporation  of  Its  property  to  its  di- 
rectors, who  are  bona  flde  creditors  because 
of  money  previously  advanced  by  them  to  the 
company,  is  valid  as  against  general'  creditors. 
(2)  The  law  does  not  limit  the  power  of  a  cor- 
poration to  transfer  its  property  by  fair  deal- 
ing, in  the  Interest  of  its  stockholders,  so  long 
as  the  corporation,  undissolved,  holds  the  title 
thereto,  and  the  possession  thereof;  nor  is  It 
true  that,  as  soon  as  a  condition  of  Insolvency 
Is  approached,  its  property  is  Impressed  with 
a  trust  for  the  general  good.  (3)  A  corpora- 
tion can  transfer  its  property  to  its  directors 
to  pay  money  advanced  to  It  by  them  in  the 
same  way  that  it  can  use  that  property  to  pay 
the  president  or  other  officer  for  services  per- 
formed by  him  in  managing  the  business.  (4) 
The  trial  court  committed  error  in  holding 
that  land  honestly  transferred  by  a  corpora- 
tion to  its  directors  in  liquidation  of  subsist 
Ing  debts  was  impressed  with  a  lien  or  trus 
in  behalf  of  a  third  party,  who  had  obtained 
a  judgment  against  the  company  after  such 
transfer.  (5)  The  directors  of  a  corporation, 
when  bona  flde  creditors,  stand  on  a  footing 
equally  as  good  as  its  genial  creditors;  and. 
If  such  corporation  has  in  good  faith  transfer- 
red its  entire  property  to  such  directors  in 
payment  of  an  honest  debt,  a  general  cred- 
itor, whose  claim  was  not  a  lien  at  the  time 
of  the  transfer,  has  no  remedy." 

In  New  Jersey,  also,  it  is  the  established 
law  that  a  sale,  at  a  fair  valuation,  by  the 
directors,  of  the  property  of  an  Insolvent  cor- 
poration, to  themselves,  in  payment  of  just 
debts  due  them;  is  valid  as  against  stranger 
creditors,  whose  debts  io  consequence  go  un- 
paid. Wilkinson  v.  Banerie,  41  N.  J.  Eq.  885, 
643-646,  7  AtL  614. 

The  supreme  court  of  Arkansas,  speaking 
by  Rlddlck,  J.,  after  utterly  repudiating,  as  we 
have  done,  the  Idea  that  the  assets  of  an  In- 
solvent corporation  constitute  a  trust  fund  for 
its  creditors,  proceeds  to  discuss  the  right  of 
such  corporation  to  prefer  its  directors  in  the 
payment  of  debts,  as  follows:  "But  It  is  con- 
tended that  the  funds  of  an  Insolvent  cor- 
poration are  in  the  hands  of  the  directors,  to 
be  disbursed  on  their  unbiased  and  Impartial 
judgment,  and  that,  when  petsonal  Interest  or 
Individual  gain  is  an  element  subserved 
through  their  preference,  it  should  be  set 
aside,  as  being,  in  contravention  of  sound  equi- 
table principles.  To  support  this  contention, 
counsel  cite,  among  other  cases,  the  well-con- 
sldered  case  of  Mallory  v.  Mallory-Wheder 
Co.  (Conn.)  23  Atl.  708,  38  Am.  &  Eng.  Corp. 
Cas.  120.    In  tbat  case  the  directors  of  a  cor- 
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poratlMi  undertook  to  me  their  official  podtlon 
(or  their  own  lieneflt,  and  to  Increase  their 
salary,  to  the  Injury  of  the  Interests  of  the 
corporation.  The  familiar  rule  that  no  one 
acting  In  a  fldnclary  capacity  shall  be  per- 
mitted to  make  use  of  that  relation  for  his 
own  benefit,  at  the  expense  of  the  interests  of 
hla  principal,  waa  Invoked  by  the  corporation 
and  applied  by  the  court.  There  can  be  no 
doubt  that  the  rule  was  properly  apt^ed  In 
that  case,  for  the  directors  are  agents,  and, 
to  a  certain  extent,  trustees,  of  the  corporation. 
They  will  not  be  allowed  to  enter  Into  en- 
gagements  in  which  they  have  a  personal  in- 
terest conflicting  with  the  intarests  of  their 
principal,  whose  interests  they  are  bound  to 
protect  The  rule  is  of  wide  application,  and 
applies,  as  was  held  in  that  case,  to  agents, 
partners,  guardians,  executors,  and  to  trustees 
generally,  as  well  as  to  the  directors  and 
managing  officers  Of  corporations.  If  person- 
al engsgements  hostile  to  the  Interest  .of  their 
prindpaU  are  entered  Into  by  persons  holding 
such  fiduciary  relations,  they  are  not,  in  law, 
absolutely  void,  but  voidable,  at  the  election 
of  their  prlndpala  We  do  not  see  how  that 
rule  can  apply  in  this  case,  for  the  party  com- 
plaining here  is  not  the  corporation,  but  cer- 
tain creditois  of  the  corporation.  The  direct- 
ors of  a  corporation  are  nelthei^  trustees  nor 
agents  of  the  creditors,  and  they  do  not  oc- 
cupy a  fiduciary  relation  towards .  them,  and 
therefore  the  rule  does  not  apply.  Although 
there  are  expressions  in  many  of  the  cases 
cited  by  counsel  tliBt  seem  to  support  the  con- 
tention tiiat,  even  when  an  insolvent  corpora- 
tion may  make  preferences,  the  directors  of 
such  corporation  must  be  ft«e  from  personal 
bias  in  disbursing  Its  assets  and  making  such 
preferences,  yet  we  do  not  believe  that  such 
a  rale  has  any  sound  reason  to  rest  upon. 
The  very  fact  that  preferences  are  made  shows 
always  that  the  party  making  them  is  biased 
more  or  less  towards  the  person  in  whose 
favor  they  are  made.  As  long  as  preferences 
are  allowed  to  be  made  by  insolvent  debtors, 
they  will  be  dictated  more  or  less  by  the 
personal  bias  of  the  person  making  them.  The 
individual  debtor,  when  Insolvent  and  forced 
to  make  an  assignment,  generally  prefers  his 
friends,  and  often  meml>er8  of  his  own  fam- 
ily. The  home  creditor  and  neighbor  Is  pre- 
ferred at  the  expense  of  the  nonresident  one, 
perhaps  equally  deserving.  9d,  when  this  dry- 
goods  company  came  to  make  an  assignment, 
it  is  not  strange  that,  in  making  preferences. 
It  should  favor  the  hmne  creditors.  The  con- 
tention that  the  estate  of  an  insolvent  debtor 
shotild  be  disbursed  by  some  one  acting  with- 
ont  Idas  or  personal  Interest  would  apply  al- 
most aa  well  to  the  case  of  an  assignment  by 
an  insolvent  individual  or  partnership  as  to 
that  (A  a  oi«poratlon,  and,  If  adopted,  would 
tesnlt  In  forbidding  all  preferences  In  asslgn- 
menta  by  insolvent  debtors,— a  result  that 
might  be  prodnctive  of  miKh  good,  but  it  is 
one  that  the  courts  must  leave  to  the  wisdom 
of  the  legislature  to  accomplish;  for,  to  quote 


the  language  of  Judge  Caldwell  In  Gould  v. 
Railway  Co.,  the  right  to  make  preferences 
'is  too  firmly  imbedded  In  our  system  of  Jnrls- 
prudence  to  be  overthrown  by  judicial  deci- 
sion, and  it  can  no  more  be  overthrown  by  the 
courts  In  its  application  to  corporations  than 
to  individuals.'  Gould  v.  Railway  Co.,  62 
Fed.  684.  That  was  a  case  that  arose  in  this 
state,  and  was  controlled  by  the  laws  of  tills 
state,  and,  after  an  examination  of  the  au- 
thorities, the  conrt  held  that  an  Insolvent  cor- 
poration of  this  state  may  prefer  Its  creditors, 
whether  they  be  officers  of  the  corporation  or 
strangers.  'The  doctrine  established  by  the 
best-considered  cases,  and  by  the  supreme 
court  of  the  United  States,'  says  Judge  Cald- 
well, in  his  opinion  in  that  case,  'is  that  the 
mere  fact  that  creditors  of  a  corporation  are 
directors  and  stockholders  does  not  -prevent 
their  taking  security  to  themselves  as  individ- 
uals to  secure  a  bona  fide  loan  of  money  ^nre- 
vlously  made  to  such  coriwration,  and  used  by 
It  in  oondocting  Its '  legitimate  business.' " 
Worthen  v.  Griffith,  69  Ark,  662,  678,  28  S. 
W.  291. 

The  same  position  has  been  taken  by  the 
circuit  court  of  appeals  of  the  Sixth  circuit. 
In  Brown  v.  Pumlture  Co.,  7  C.  O.  A.  225,  58 
Fed.  286,  the  court,  by  Taft,  circuit  Judge, 
say:  "We  now  come  to  the  question  whether 
the  fact  that  Harry  and  W.  J.  Long,  directors, 
were  interested  as  guarantors  and  indorsers 
upon  most  of  the  notes  secured  by  the  mort- 
gages, and  were  directors  and  stockholders  In 
the  corporation,  and  as  such  voted  to  give  the 
mortgages,  renders  the  mortgages  invalid. 
Several  cases  have  been  cited,  some  of  them 
decisions  of  circuit  courts  of  the  United 
States,  in  which  it  has  been  held  that,  while  it 
Is  lawful  for  a  corporation  to  prefer  creditors. 
It  Is  not  equitable  or  permissible  for  directors 
of  a  corporation  to  prefer  themselves,  even  If 
they  are  bona  fide  creditors,  because  they  are 
trustees.  It  may  be  conceded  that  the  trust 
relation  justifies  and  requires  courts  of  equity 
to  subject  preferetices  by  an  insolvent  cori>ora- 
tion  of  Its  own  directors  to  the  closest  scrutiny, 
and  places  the  burden  upon  the  preferred  di- 
rector of  showing,  beyond  question,  that  he 
had  a  bona  fide  debt  against  the  corporation; 
but  we  do  not  see  why,  if  a  corporation  may 
prefer  one  creditor  over  others,  It  may  not 
prefer  a  director  who  is  a  bona  fide  creditor. 
Preferences  are  not  based  on  any  equitable 
principle.  They  go  by  favor,  and  as  an  in- 
dividual may  prefer,  among  his  creditors,  his 
friends  and  relatives,  so  a  corporation  may 
prefer  its  friends." 

The  supreme  court  of  Michigan  Is  fully  com- 
mitted to  the  same  doctrine.  In  Bank  .of  Mont- 
real v.  J.  E.  Potts  Salt  &  Lnmber  Co.,  90 
Mich.  346,  350,  61  N.  W.  613,  opinion  by 
Montgomery,  J.,  it  is  said:  "Nor  is  it  the  law 
of  this  state  that,  as  soon  as  a  corporation  be- 
comes insolvent,  the  directors  of  the  corpora- 
tion becomer  trastees  for  all  the  creditors 
alike,  in  such  sense  as  to  prevent  their  giv- 
ing valid  security  by  way  of  preference  to 
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one  of  the  stockholden  or  directors.  We  are 
aware  that  the  decisions  in  the  various  states 
are  not  uniform  aa  to  the  question,  and  that  a 
number  of  very  eminent  text  writers  have 
deprecated  a  state  of  the  law  which  admits 
of  such  preferences.  But,  to  adopt  the  lan- 
guage of  Dillon,  J^  in  Buell  y.  Buddngtiam, 
16  Iowa,  284,  this  condition  of  the  law  'may 
constitute  a  good  legislative  reason  for  giving 
priority  to  outside  creditors,  but  the  legisla- 
ture must  furnish  the  remedy.'  In  the  case 
referred  to,  it  was  held  that  being  an  officer 
of  the  corporation  did  not  deprive  Buell  of 
the  right  to  enter  into  competition  with  the 
other  creditors,  and  run  a  race  of  diligeace 
with  them.  The  rule  in  this  state  has,  we 
think,  l>een  established  since  the  case  of  Town 
V.  Bank,  2  Doug.  (Mich.)  530,  that  a  corpora- 
tion may,  in  the  absence  of  legislative  re- 
striction, deal  with  its  property  precisely  as 
an  individual  may,  and  may  prefer  one  cred- 
itor over  another;  and  hence  that  the  assets 
do  not  become  a  trust  fund,  for  pro  rata  dis- 
tribution among_  all  Its  creditors.  •  •  • 
This  is  the  substance  of  the  rule  stated  in  both 
Town  V.  Bank  and  Tumbull  v.  Lumber  Co. 
(Mich.)  21  N.  W.  S76.  And  in  the  later  case 
of  KendaU  t.  Bishop,  76  Mich.  634,  43  N.  W. 
645,  a  mortgage  had  been  given  to  secure  the 
directors  of  the  corporation  and  to  secure  pa- 
per upon  which  they  were  indorsers.  The 
question  under  consideration  was  fully  dis- 
cussed in  the  briefs  of  counsel,  and  it  was  said 
by  Mr.  justice  Campbell:  There  seems  to  be 
no  reason  why  one  honest  creditor  should  be 
on  a  worse  footing  than  another,  and  we  do 
not  find  In  our  law  any  such  distinction.' " 
See,  also,  Lucas  v.  Friant  (Mich.)  69  N.  W. 
735. 

The  supreme  court  of  Mississippi,  In  etCect, 
indorses  the  doctrine  that  director  creditors  of 
an  insolvent  corporation  may  prefer  them- 
selves In  payment  of  their  claims  by  a  trans- 
fer of  corporate  property.  SeUs  v.  Oommis- 
slon  Co..  72  Miss.  600,  17  N.  W.  236. 

In  Gould  V.  Railway  Q>..  62  Fed.  680,  684, 
it  is  said  by  Caldwell,  J.,  after  repudiating  the 
trust-fund  doctrine:  "It  Is  next  contended 
that  the  deed  of  trust  Is  void  because  It  was 
executed  to  secure  debts  due  to  persons  who 
were  directors  of  the  corporation,  and  large 
holders  of  Its  stock  and  mortgage  bonds. 
The  money  was  actually  advanced  by  the  di- 
rectors In  good  faith,  for  the  benefit  of  the 
company,  and  was  used  by  the  company  for 
legitimate  corporate  purposes.  It  was  not 
loaned  or  advanced  for  the  purpose  of  obtain- 
ing any  advantage  over  the  corporation  or  its 
other  stockholders  or  creditors,  but  to  conserve 
and  protect  the  best  Interests  of  all  persons 
interested  In  the  property.  It  Is  obvious  that 
the  directors  who  made  these  advances  did 
not  do  80  from  choice,  or  because  they  es- 
teemed it  a  safe  or  profitable  Investment  In  It- 
self. They  made  the  advances  because  the 
corporation  stood  In  pressing  need  of  the 
money,  and  Its  failure  to  get  it  was  likely  to 
result  injorioualy  to  all  its  creditors  and  stock- 


holders. The  Inducement  to  make  the  loan 
was  to  protect  and  give  value  to  their  own 
large  interests  as  creditors  and  stockholders 
of  the  corporation;  but  all  other  creditors  and 
stockholders,  in  proportion  to  their  interests, 
were  equally  protected  and  benefited  by  the 
loan.  Upon  these  facts,  the  deed  of  trust  ex- 
ecuted by  the  direction  of  the  stockholders 
and  board  of  directors  to  secure  the  advances 
previously  made  by  these  four  directors  to  the 
company  is  a  valid  security.  The  advances 
constituted  a  valid  debt  against  the  corpora- 
tion, which  It  was  legally  liable  to  pay,  and 
could  have  been  compelled  to  pay  by  suit. 
Where  a  corporation  Is  legally  liable  to  pay  a 
debt,  it  may  undoubtedly  give  a  security  for 
Its  payment  The  use  of  its  property  to  pay 
or  secure  a  bona  fide  uebt  is  not  an  unlawful 
use  or  diversion  of  its  property,  no  matter 
what  official  relation  the  creditor  sustains  to 
the  corporation.  The  corporation  is  under 
the  same  obligation  to  pay  a  bona  flde  debt 
due  to  one  of  its  directors  and  stockholders 
that  it  is  to  pay  a  debt  due  to  a  stranger,  and 
a  security  given  for  a  debt  due  to  a  director 
and  stocl^holder  is  as  valid  as  a  security  given 
to  any  other  creditor.  The  doctrine  estab- 
lished by  the  best-considered  cases  and  by  the 
decisions  of  the  supreme  tourt  of  the  United 
States  Is  that'  the  mere  fact  that  creditors  of 
a  corporation  are  directors  and  stockholders 
does  not  prevent  their  taking  security  to 
themselves  as  individuals  to  secure  a  bona  flde 
loan  of  money  previously  made  to  such  cori>o- 
ratlon,  and  used  by  It  In  conducting  its  legiti- 
mate corporate  business.  Among  the  states 
maintaining  this  doctrine  may  be  mentioned 
Vermont,  Massachusetts,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Virginia, 
Illinois,  Minnesota,  and  Iowa.  And  to  the 
same  effect,  see  Duncomb  v.  Railroad  Co.,  84 
N.  Y.  190,  88  N.  Y.  1;  Harts  v.  Brown,  7T 
lU.  226;  ReichwaJd  ▼.  Hotel  Co.,  106  111.  430; 
Stratton  v.  Allen,  16  N.  J.  Eq.  229;  WUkin- 
son  V.  Bauerle,  41  N.  J.  E^q.  635,  7  Atl.  514; 
Bank  v.  Whittle,  78  Va.  787;  Ashhursfs  Ap- 
peal, 60  Pa.  St  314;  Whltwell  v.  Warner,  20 
Vt  425;  Gordon  ▼.  Preston,  1  Watts,  388; 
Sargent  v.  Webster,  13  Mete.  (Mass.)  497; 
Kitchen  v.  RaUway  Co.,  69  Mo.  224;  Oa  Go. 
V.  Marbury,  91  U.  S.  687.  An  exhaustive  and 
luminous  discussion  of  this  question  is  found 
In  the  opinion  of  the  supreme  conrt  of  Min- 
nesota, delivered  by  Judge  Mitchell,  In  the 
case  of  Hospes  v.  Car  Co.,  60  N.  W.  1117. 
The  reasoning  of  the  learned  Judge  who  de- 
livered the  opinion  of  the  court  in  that  case 
makes  it  extremely  clear  that  an  insolvent 
corporation  may  prefer  Its  creditors,  whether 
they  be  officers  of  the  corporation  or  stran- 
gers, and  that  there  Is  no  foundation  for  the 
doctrine  that  the  insolvency  of  a  corporation 
has  the  effect  to  convert  its  assets  Into  a 
'trust  fund,'  bi  the  technical  sense  of  that 
term,  and  its  officers  into  mere  trustees,  (Char- 
ged with  the  duty  of  distributing  Its  assets 
ratably  among  its  creditors." 
The  view  we  have  been  elaborating  Is  tat 
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ly  supported,  also,  by  the  English  conrts.  It 
is  there  beld  that  the  assets  of  an  Insolrent 
corporation  are  not  a  tmst  tund  for  creditors; 
that  ItB  directors  are  not  tmstees  for  creditors; 
and  that,  of  consequence,  strange  creditors 
cannot  avoid  the  disposition  of  its  assets  by  dl-. 
rectors  in  tlie  i«eferentlal  payment  of  their 
ovrn  just  dalms.  In  Re  Wincham  Shipbuild- 
ing, BoUer  &  Salt  Co.,  0  Ch.  Div.  322,  the 
facts  were  that  assets  of  the  corporation  were 
used  by  the  directors  In  inylng  a  corporate 
debt  for  which  they  were  personally  liable. 
The  transaction  waa  attacked  by  stranger 
creditors  on  the  ground  that  the  directors  were 
trustees  for  them,  and  as  such  could  not  thus 
contract  for  their  own  benefit,  to  the  detri- 
ment of  the  complainants.  Vice  Chancellor 
Bacon  agreed  with  them,  and  granted  relief, 
but,  on  appeal,  the  learned  Jessel,  M.  R.,  re- 
versed the  decree,  and  sustained  the  transac- 
tion, saying:  "The  vice  chancellor  decided 
the  question  on  this  ground:  that  the  di- 
rectors were  trustees  of  all  their  powers.  So, 
no  doubt,  they  were.  But  it  is  further  said 
that  they  exercised  their  powers  in  breach  of 
trust  and  for  their  own  benefit,  and  there- 
fore that  the  act  which  they  did  waa  nugatory. 
But  it  appears  to  me  that  the  question  Is,  for 
whom  were  they  trustees?  It  does  not  ap- 
pear that  the  vice  chancellor  considered  this 
iwint;  but  it  makes  all  the  dlfFerence  whether 
they  were  trustees  for  the  persons  who  were 
injured  by  what  had  been  done  in  this  case, 
namely,  the  other  creditors  of  the  company. 
It  has  always  been  held  that  the  directors  are 
tmstees  for  the  shareholders;  that  is,  for  the 
company.  They  are  the  managing  partners  of 
the  company,  and  if  they  abuse  their  powers, 
which  they  hold  in  trust  for  the  company,  to 
the  damage  of  the  company,  for  their  own 
benefit,  they  are  liable  to  make  good  the 
breach  of  trust  to  their  cestuis  que  trustent, 
like  any  other  trustees.  But  directors  are  not 
trustees  for  the  creditors  of  the  company. 
The  creditors  have  certain  rights  against  a 
company  and  Its  members,  but  they  have  no 
greater  rights  against  the  directors  than 
against  any  other  members  of  the  company. 
•  *  •  That  being  so,  there  was  nothing  to 
Impose  a  duty  on  the  directors  not  to  pay  a 
debt  of  the  company,  for  which  they  were 
themselves  liable,  in  priority  to  other  debts, 
unless  section  164  of  the  act  of  1862  applied, 
which  it  certainly  does  not  in  the  present  case. 
The  payment  to  the  bank  was  not  a  fraudu- 
lent preference.  It  was  made  In  the  ordinary 
course  of  business.  It  was  a  good  payment, 
and  could  not  be  recovered  back.  Therefore 
tbe  directors,  although  they  derived  a  collat- 
eral advantage  to  themselves,  did  not  Injure 
tbdr  ceatnls  que  trustent  The  payment  was 
not  any  breach  of  duty  to  the  only  persons  for 
■whom  they  were  trustees." 

The  reasoning  of  these  authorities  cannot, 
Jn  our  opinion,  I>e  answered.  Certainly,  the 
naked  assertions  of  some  courts  that  the  law 
Is  otherwise  is  not  even  a  pretense  of  refuta- 
tion.   Surely,  also,  such  logic  is  not  met  by 


invecUve.  And  the  conclusions  which  they 
reach,  the  principles  which  they  establish,  are 
not  only  logical,  and  the  legitimate  and  neces- 
sary consequence  of  the  most  familiar  and  ele- 
mentary doctrines  of  the  law,  long  recognized, 
but  they  are  also,  in  the  highest  degree,  just 
and  right 

The  application  of  these  principles  to  the 
case  at  bar  leads  to  this  result:  The  transfer 
of  property  by  the  Decatur  Building  Supply 
Company  to  Corey,  In  payment  of  debts  the 
company  owed  him,  or  to  indemnify  Idm 
against  liability  as  indorser  for  the  company, 
is  not  rendered  fraudulent  and  void  by  the 
facts  tliat  the  corporation  was  Insolvent,  and 
that  he  was  a  stockholder,  director,  and  presi- 
dent of  the  corporation,  and  as  such  itarticl- 
pated  in  the  transaction  by  which  his  claims 
were  thus  preferred  to  those  of  complainant 
and  other  stranger  creditors.  The  case  of  Co- 
rey y.  Wadsworth,  99  Ala.  68»  11  South.  360, 
was  directly,  and  the  cases  of  Gibson  v.  Fur- 
niture Co.,  96  Ala.  357,  11  South.  365,  and 
Goodyear  Rubber  Co.  v.  George  D.  Scott  Co., 
96  Ala.  439,  11  South.  370,  were,  in  effect, 
overruled  by  the  subsequent  case  of  Jewelry 
Co.  ▼.  Volfer,  106  Ala.  206,  17  South.  525, 
which  has  been  several  times  reaffirmed  by 
this  court  Barrett  v.  Pollak  Co.,  108  Ala. 
390,  18  South.  616;  Follak  Co.  v.  Muscogee 
Mfg.  Co.,  108  Ala.  467,  18  South.  611.  The 
later  case  of  Mary  Lee  Coal  &  Ry.  Co.  v. 
Knox,  110  Ala.  632,  19  South.  67,  is  irreconci- 
lable with  the  three  cases  last  above  named, 
and  with  the  foregoing-  opinion  Ui  the  case  at 
bar.  On  the  point  under  consideration,  it 
must  be  overruled. 

But  as  we  shall  presently  see,  the  sale  to, 
and  purchase  by,  Corey  of  the  property  of  the 
corporation,  was  covinous  and  vicious,  wholly 
apart  from  the  consideration  of  his  personal 
and  official  relations  to  the  company.  The  de- 
cree of  the  chancellor  was,  however,  based 
equally  upon  those  relations  and  upon  actual 
fraud,  and  the  foregoing  will  stand  as  the 
opinion  of  the  court  upon  one  of  the  two 
grounds  on  which  his  conclusion  was  rested, 
and  also  as  supplying  the  reasons  for  our  con- 
clusion in  the  case  of  Anderson  v.  Bank  (which 
we  now  band  down)  25  South.  623. 

Now,  as  to  the  other  question  in  the  present 
case,  namely,  whether  the  resjpondent  Corey 
was  under  an  honest  liability  for,  or  held  an 
honest  debt  against  the  Decatur  Building  Sup- 
ply Company,  commensurate  in  amount  with 
the  value  of  the  property  he  took  from  the  com- 
pany in  case  of  bis  liability  or  in  payment  of 
his  debt  one  or  both,  we  reach  the  conclusion, 
the  onus  being  on  him,  that  he  has  failed  to 
show,  with  that  clearness  and  fullness  which 
the  law  requires,  that  he  received  from  the 
corporation,  in  payment  of  honest  debts  due 
from  the  corporation  to  himself,  or  to  others 
for  which  he  was  bound  as  surety  or  gruaian- 
tor,  property  which,  reckoned  at  its  fair  value, 
was  only  sufficient  to  reimburse  him  or  to 
save  him  harmless.  In  reaching  this  conclu- 
sion, we  concede  the  integrity  of  the  bank's 
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claim  of  $6,000  against  the  supply  company, 
as  to  which  he  was  guarantor  or  surety.  But 
It  is  clear,  upon  the  whole  evidence,  that  he 
received  jiroperty  of  considerably  greater  val- 
ue than  (6,000;  so  that,  all  other  questions 
out  of  the  way,  the  transaction  conld  not  be 
allowed  to  stand.  He  seems  to  have  appre- 
elated  this,  and  Insists  that  the  comiiany  owed 
him  directly  about  $800,  which  constituted  In 
part  the  consideration  for  the  property  he  re- 
ceived. We  do  not  find  that  the  company 
owed  him  this  $800.  In  the  first  place,  he 
was  very  laggard  In  bringing  forward  this 
claim  at  all;  so  much  so,  indeed,  that  it  has 
earmarlcs  of  afterthought.  Then,  his  testi- 
mony as  to  the  precise  amount  of  the  claim 
and  the  manner  of  its  accmal  Is  quite  unsat- 
isfactory. He,  Indeed,  makes  no  pretense  of 
an  accurate  statemeht  In  either  respect,  but 
in  his  testimony  constantly  refers  to  the 
books  of  the  company,  to  the  eflTect  that  they 
correctly  set  forth  the  amotmt,  and  upon  what 
account  the  corporation  Incurred  the  debt; 
etc.  When  the  books,  thus  vouched  for  by 
him,  are  looked  to,  they  not  only  do  not  show 
that  the  company  owed  him  this  or  any  other 
sum;  but  to  the  contrary,  when  taken  in  con- 
nection with  his  own  evidence,  they  affirma- 
tively show  that  he  was,  at  the  time  of  the 
transfer  of  this  property  to  him,  heavily  in- 
debted to  the  company  himself.  We  suppose 
It  will  not  be  controverted  that  a  creditor 
who  is  also,  In  less  amount,  the  debtor  of  an 
Insolvent,  cannot  take  property  In  payment 
except  to  the  amount  of  his  claim,  as  reduced 
by  deducting  therefrom  his  Indebtedness  to 
the  Insolvent  As  applied  here,  tills  rule 
would  have  allowed  Corey  to  take  property  of 
the  value  of  $6,000,  for  which  he  was  bound 
to  the  bank,  less  the  amount  he  Individually 
and  directly  owed  the  insolvent  corporation. 
That  he  took  largely  more  than  this  there  can 
be  no  doubt  It  is  true  that  he  testifies,  in  a 
general  way,  that  the  property  was  worth  less 
than  the  amount  of  his  Just  claims  against 
the  company,  and  that  It  sold  for  less.  But 
these  conclusions  of  his  are  manifestly  based 
upon  the  unfounded  assumption  that  the  com- 
pany owed  him  about  $800,  Independently  of 
the  bank  matter,  and  they  take  no  account  of 
the  fact  as  we  find  It  to  be,  that  instead  of 
the  supply  company  owing  him  that  sum,  he 
was  Indebted  to  it  for  himself,  and  on  ac- 
count of  Hoy,  two  or  three  or  more  thousands 
of  dollars.  Then,  too,  it  is  shown  very  satis- 
factorily that  a  great  deal  of  the  property  he 
received  was  not  estimated  at  Its  real  value. 
For  Instance,  he  took  several  car  loads  of  ma- 
terial,—flash,  blinds,  doors,  lumber,  etc.,— as  it 
came  into  the  company's  possession  abou[t  the 
time  of  the  sale  to  him,  at  10  per  cent  off 
the  cost  at  the  factory,  the  supply  company 
paying  the  transportation  charges.  And 
when,  added  to  all  these  considerations,  atten- 
tion is  had  to  the  fact  which  Is  Inferable  from 
the  evidence  and  which  the  chancellor  found, 
that  the  goods  received  by  him  were  to  a 
large  extent  ordered  by  the  supply  company 


at  his  Instance,  his  brother-in-law  being  gen- 
eral manager  and  be  president  of  the  com- 
pany, from  complainants  In  this  case,  for  the 
purpose  of  applying  them  to  his  alleged 
claims  against  tlie  insolvent  corporation,  we 
are  driven  to  the  conclusion  that  the  whole 
transaction  was  tainted  with  actual  fraud, 
and  that  the  effect  of  it  was  not  to  pay  a 
bona  fide  debt  with  property  of  equal  value, 
but  to  give  a  large  bonus  to  Corey  over  and 
beyond  the  amount  of  bis  Just  claims  against 
ihe  corporation;  and  upon  this  view  the  de- 
cree of  the  chancery  court  must  be  affirmed. 
Affirmed. 

NOTE.  The  following  opinion  was  written  by 
Hon.  THOMAS  W.  COLEMAN,  at  the  time  a 
Justice  of  this  court.  At  hiu  suggestion,  the 
case  was  passed  over  to  the  present  court.  The 
opinion  has  been  again  read  and  considered  in 
consultation,  and,  though  it  has  never  been 
adopted  or  concurred  in  by  any  of  the  judges, 
it  is  printed  here  at  Judge  COLEMAN'lS  re- 
quest: 

The  i>Tesent  bill  is  purely  and  simply  a  cred- 
itors' bill,  seeking  to  subject  the  assets  of  the 
insolvent  corporation,  which,  according  to  the 
averments  of  the  bill,  were  sold  and  transfer- 
red to  Lorenzo  Corey,  in  fraud  of  creditors. 
That  complainants  were  creditors  of  the  De- 
catur Building  Supply  Company,  a  corjMiration, 
at  the  time  of  the  sale  and  transfer  of  the  as- 
sets to  Corey,  is  not  controverted.  That  Corey 
was  a  stockholder,  a  director,  and  president  of 
the  corporation  at  the  time  of  the  transfer  to 
him,  and  that  Hoy,  the  general  manager,  was 
his  brother-in-law,  are  admitted  facts.  A  few 
days  prior  to  the  26th  of  July,  1888,  the  presi- 
dent, general  manager,  and  other  officers  dis- 
cussed the  pecuniary  condition  of  the  corpora- 
tion, and  the  necessity  of  making  a  general  as- 
signment for  the  l>enefit  of  its  creditors,  and 
this  course  was  then  agreed  upon.  Corey  em- 
ployed and  paid  attorneys  to  prepare  the  deed 
for  a  general  assignment  and  the  assignment 
was  executed  on  July  26,  1888.  At  the  time  of 
the  execution  of  the  general  assignment,  its  in- 
debtedness was  $26,000,  and  general  creditors, 
other  than  those  who  were  officers  of  the  cor- 
poration, realized  only  15  per  cent,  of  their 
demands  from  the  property  assigned.  Th^re  is 
DO  contention  that  the  assignee  failed  to  dis- 
charge his  duty,  or  that  less  than  their  value 
was  realized  from  the  assets  conveyed  to  the 
assignee.  That  on  and  from  the  19th  of  July, 
to  and  including  a  part  of  the  26th  of  July, 
1888,  many  thousands  of  dollars'  worth  of  its 
available  assets  (salable  property)  and  some 
choses  in  action  were  sold  and  transferred  and 
delivered  to  Lorenzo  Corey,  and  by  him  appro- 

griated  to  his  own  use,  are  facts  averred  In  the 
ill  and  fully  sustained  by  the  proof.  The  com- 
plainants l>ase  their  right  to  relief  upon  two 
propositions:  First  that  if,  in  point  of  fact, 
Corey  was  bound  for  certain  debts  of  the  cor- 
poration as  a  guarantor,  and  that  if  Corey  was 
a  creditor  of  the  insolvent  corporation,  being  a 
stockholder,  director,  and  Its  president,  and  ex- 
ercising a  controlling  infliience,  the  law  will  not 
permit  him  to  indemnify  himself  against  llabU- 
ity  as  a  guarantor,  and  to  prefer  himself  as  a 
creditor  to  all  the  other  creditors,  by  the  pur- 
chase of  the  assets  of  the  coriroration  in  pay- 
ment of  his  demands  and  liability,  he  at  the 
time  knowing  its  insolvent  condition,  and  that 
it  must  necessarily  oease  to  do  business  in  a 
few  days;  second,  that  the  demands  claimed  by 
Corey  to  be  due  him  were  not  l>ona  fide,  and 
that  the  transaction  of  the  purchase  of  the 
assets  was  a  scheme  concocted  at  the  instance 
of  Corey,  to  protect  him  and  other  officers  of 
the  corporation,  who  were  co-guarantors,  and 
to  wreck  the  corporation  for  his  own  benefit 
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and  that  in  the  transaction  actual  fraud  ex- 
isted,- and  that,  tinder  either  aspect,  Corey 
shoald  be  held  a  trustee  in  inrltvim,  and  made 
to  account  tor  the  assets  thus  appropriated. 
The  d^ense  relied  upon  la  that  Corey  was  lia- 
ble as  a  guarantor  to  the  Exchange  Bank  of 
Decatnr  for  a  debt  of  the  Decatur  Building 
Supply  Company,  the  debtor  and  defendant  cor- 
poration, for  $8,000,  and  that  the  corporation 
wa«  indebted  to  him  individually  in  large  sums 
of  money,  advanced  and  loaned  by  him;  and 
that  he  paid  by  checks  on  the  £!xchange  Bank, 
payable  to  the  Decatur  Building  Supply  Com- 
pany, $6,000,  with  the  understanding  and  agree- 
ment that  it  was  to  be  applied  to,  and  in  pay- 
ment of,  the  debt  of  the  corporation  due  the 
bank,  for  which  he  and  other  officers  were 
bound  as  guarantors,  and  that  the  remainder 
of  the  property  purchased  by  him  was  in  sat- 
isfaction of  bona  fide  debts  due  him  from  the 
boilding  supply  company,  and  that  the  trans- 
action was  free  from  fraud.  It  was  proven 
that  Corey  was  also  a  stockholder  and  director 
in  the  Exchange  Bank  of  Decatur;  otherwise, 
it  does  not  api>ear  that  the  Exchange  Bank  had 
any  knowledge  of  the  understanding  as  to  the 
means  provided  for  the  payment  of  this  debt. 
A  further  statement  of  the  facts  can  be  found 
in  the  report  of  the  case  in  99  Ala.  68, 11  South. 
850. 

The  pleadings  and  evidence  show  that  Loren- 
ao  Corey,  a  stockholder,  director,  and  presi- 
dent of  the  building  supply  company,  a  coriKi- 
ration,  with  a  knowledge  that  it  was  Insolvent, 
opon  the  eve  of,  and  in  contemplation  of,  a 
general  assignment,  appropriated,  under  the 
form  of  a  purchase,  largely  more  than  half  cf 
its  available  assets  to  the  payment  of  a  debt 
for  which  he  and  other  officers  were  personally 
bound  as  guarantors,  and  in  payment  of  debts 
claimed  to  be  due  him  individually;  thereby 
secoring  such  an  advantage  and  preference 
over  other  creditors,  so  that  he  snstained  but 
little,  if  any,  loss,  while  the  other  creditors  did 
not  realize  more  than  16  per  cent,  of  tneir 
claims.  The  question  is,  can  the  purchase  by  a 
director  and  president  be  sustained  in  a  court  of 
eqnl^  against  the  claims  of  the  other  cred- 
itors? Under  well-settled  principles,  soch  a 
transaction,  the  debts  being  bona  fide,  would 
not  necessarily  be  fraudulent  and  void,  if  made 
between  individuals,  although  the  debtor  might 
have  been  hopelessly  Insolvent  at  the  time, 
provided  the  assets  were  sold  for  a  fair  price 
and  the  debtor  received  no  benefit  from  the 
tran8acti(».  Can  the  same  rule  be  applied  in 
f aT<»  of  odBcers  in  control  of  corporations,  after 
the  corporations  have  become  insolvent,  and 
ceased  to  do  business,  without  doing  violence  to 
well-established  rules,  necessary  to  prevent  nn- 
dne  advantage  and  injustice? 

The  direct  question  was  settled  by  this  court, 
after  full  discussion,  in  the  case  of  Gibson  T. 
Fnmitnre  Co.,  96  Ala.  S67,  11  South.  365.  in 
TvUch  the  court  used  this  language:  "The  cor- 
poration, however,  became  insolvent,  and  he 
[Gibson],  being  a  director,  could  not  purchase 
its  stock  in  trade,  and  close  its  operations,  and 
thereby  make  himself  a  preferred  creditor." 

In  the  case  of  Goodyear  Rubber  Co.  v.  George 
D.  Scott  Co.,  96  Ala.  439,  11  South.  370,  this 
court  declared  that  an  insolvent  corporation 
oonld  prefer  some  of  its  creditors,  but  that  a 
director  or  member  of  the  governing  board  of 
an  insolvent  corporation  was  without  author- 
ity to  make  himself  a  preferred  creditor.  In 
thia  case  Scott  was  a  guarantor  or  indorser  of 
the  insolvent  corporation. 

The  direct  qaestian  was  again  presented  fay 
demurrer  to  the  bill  in  the  case  at  bar  on  a 
former  appeal  (99  Ala.  6S,  11  South.  360),  and, 
»ftM  thorough  consideration,  the  conclusion 
fvas  reached  by  the  court,  as  then  constituted, 
that  a  director  or  governing  member  of  the 
board  of  an  insolvent  coriraration  was  not  au- 
thorised to  prefer  himself  to  general  creditors. 
Tme,  th«  learned  chief  justice  who  wrote  the 


opinion  contended  that  the  trust-fund  doctrine 
was  the  "sounder  rule." — a  doctrine  which  has 
not  been  accepted  by  this  court,  and  upon  which 
the  equitable  principle,  that  a  director  or  gov- 
erning member  of  the  board  cannot  prefer  him- 
self to  other  creditors,  does  not  depend.-  In 
the  subsequent  case  of  Mary  Lee  Coal  &  Rail- 
way Co.,  110  Ala.  632,  19  South.  67.— a  case 
held  under  consultation  for  a  long  time,  and 
reconsidered  pending  an  application  for  a  re- 
hearing,— we  used  the  following  language: 
"The  rule  that  a  director  of  an  insolvent  cor- 

S oration  cannot  prefer  himself,  directly  or  in- 
irectly,  over  other  creditors,  is  but  the  ap- 
plication of  a  very  familiar  principle  to  the  di- 
rectors and  stockholders  of  a  corporation.  No 
insolvent  person  who  is  a  debtor  is  permitted 
to  dispose  of  his  property  by  which  a  benefit  is 
reserved  to  himself,  to  the  prejudice  of  his  cred- 
itors. •  •  •  In  one  sense,  corporations  are 
entities;  but  corporations  and  the  stockholders 
are  not  separate  and  distinct  entities  for  all 
purposes  and  in  all  respects.  A  corporation  is 
a  collective  body,  composed  of  different  persons. 
Railroad  Co.  v.  Nicholas,  98  Ala.  124,  12  South. 
723;  Mor.  Priv.  Corp.  {  227.  Whatever  is  of 
benefit  to  the  corporation,  as  a  collective  body, 
is  a  benefit  to  the  stockholders  or  persons  of 
which  It  is  composed.  Corporations  are  con- 
trolled by,  and  act  through,  a  board  of  direct- 
ors or  stockholders.  When,  therefore,  an  in- 
solvent corporation,  acting  by  its  governing 
body,  which,  by  reason  of  tneir  relations  to  the 
corporation,  may  know  its  condition,  and  have 
advantages  superior  to  other  creditors,  sells  or 
transfers  its  assets,  or  any  portion  of  them,  on 
such  terms  or  conditions  as  to  place  the  prop- 
erty beyond  the  reach  of  its  creditors,  and 
thereby  protect  the  members  or  Sny  of  them 
from  loss,  and  yet  secure  a  benefit  to  those  whb 
eftect  the  sale  and  transfer,  whether  consum- 
mated directly  or  through  another  corporation 
of  which  they  are  the  owners  and  beneficiaries, 
such  sale  or  transfer  is  in  violation  of  the  rule 
which  prevails  as  to  persons,  and  Is  void  as  to 
such  persons  making  the  sale  and  who  are  thus 
benefited.  The  rule  is  as  much  a  necessity  to 
prevent  fraud.  Injustice,  and  undue  advantage 
on  the  part  of  the  directors  and  stockholders 
of  corporations  as  to  similar  transactions  be- 
tween individuals.  A  person  cannot  be  a  debt- 
or to,  and  creditor  of,  himself,  but  by  reason  of 
the  fact  that  the  same  persons  may  be  the  di- 
rectors- and  stockholders  of  separate  corpora- 
tions, one  of  which  may  become  the  debtor  of 
the  other;  and  thus,  though  not  in  name  and 
form,  in  fact,  stockholders  often  s^istaih  the 
relation  of  debtor  and  creditor  to  themselves. 
In  arriving  at  the  bona  fides  of  transactions  and 
motives  of  parties  thus  situated,  for  the  preven- 
tion of  fraud  and  undue  advantage  and  the  ad- 
ministration of  justice,  courts  should  not  regard 
corporations  as  separate,  distinct  entities  from 
the  owners  and  stockholders,  and  sanction  as 
valid  transactions  which,  if  done  by  individuals 
under  the  same  circumstances,  would  be  set 
aside  and  annulled.  We  would  not  apply,  how- 
ever, to  corporations,  whether  solvent  or  in- 
solvent, which  have  not  been  dissolved  or 
ceased  to  do  business  as  going  concerns,  a  dif- 
ferent rule  than  that  applied  to  individuals  act- 
ing as  such  in  this  respect,  and  disable  them 
from  paying  some  creditors  at  the  expense  of 
others,  under  any  and  all  circumstances.  Good- 
year Rubber  Co.  v.  George  D.  Scott  Co.,  96  Ala. 
439,  11  South.  370." 

These  decisions  declare  the  law  to  be  that 
the  mere  insolvency  of  a  corporation  does  not 
convert  its  assets  into  a  trust  fund  for  its  cred- 
itors, but  by  reason  of  the  nature  of  a  corpo- 
ration, and  the  relation  its  governing  officers 
bear  to  it,  any  disposition  of  its  property,  after 
insolvency,  by  its  officers,  by  which  they  are 
preferred,  or  a  benefit  Is  reserved  to  themselves, 
over  the  other  creditors,  will  be  set  aside  as 
fraudulent  and  void,  at  the  instance  of  credit- 
ors.    This  is  the  conclusion  reached  by  the 
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trreat  weight  of  authority.  All  the  courts  hold- 
ing to  this  view  do  not  proceed  upon  the  same 
grounds.  It  is  the  logical  conclusion  from  the 
trust-fund  doctrine,  and  the  courts  maintaining 
that  rule,  for  the  most  part,  declare  their  con- 
clusion from  it.  Other  courts,  which  do  not  ac- 
cept the  trust-fund  doctrine,  as  this  court  has 
done,  reach  the  same  conclusion,  upon  other 
grounds.  Beach  t.  Miller,  130  UL  162,  22  N. 
E.  464,  and  17  Am.  St.  Rep.  291,  and  extended 
notes;  Sweeny  v.  Refining  Co.,  30  W.  Va.  443, 
4  8.  E.  431.  and  8  Am.  St.  Rep.  88;  Lagrange 
Butter  Tub  Go.  r.  National  Bank  of  Commerce, 
122  Mo.  154,  26  S.  W.  710,  and  43  Am.  St. 
Rep.  558;  Rouse  t.  Bank,  46  Ohio  St.  403,  22 
N.  B.  293,  and  15  Am.  St.  Rep.  644,  and  note; 
Bank  v.  Knowles,  67  Wis.  373,  28  N.  W.  225; 
Haywood  v.  Lumber  Co.,  64  Wis.  039,  26  N. 
W.  184:  Ballin  v.  Bank.  89  Wis.  278,  61  N. 
W.  1118,  and  46  Am.  St  Bep.  834,  reriewing  the 
Wisconsin  cases. 

These  authorities  refer  to  many  others.  It  is 
true  that  other  courts  hold  to  a  different  view, 
and  declare  that  an  insolvent  corporation  may 
prefer  any  creditor,  even  a  director  or  president, 
to  other  creditors.  Garrett  v.  Plow  Co.,  70 
Iowa,  607,  20  N.  W.  305,  50  Am.  Rep.  461,  and 
notes;  Worthen  v.  Griffith,  59  Ark.  562,  28 
S.  W.  286,  and  43  Am.  St.  Rep.  50,  and  notes. 
The  principle  upon  which  these  latter  cases 
proceed  is  that  a  corporation  is  a  legal  unit,  in 
every  respect,  as  much  so  as  an  individual,  and 
that  the  same  rules  of  law  must  be  applied  to 
both  alike.  The  argument,  we  are  of  opinion, 
proceeds  from  a  false  premise.  A  corooration 
18  composed  of  several  nersons.  and  nor  of  one 
person.  It  cannot  act  by  itself,  but  only  by 
agents.  When  the  corporation  increases  in 
wealth,  the  enhancement  redounds  to  the  ben- 
efit of  those  who  compose  it.  When  it  loses 
money,  it  is  their  loss.  The  persons  who  com- 
pose it  are  affected  with  the  same  infirmities 
of  human  nature,  after  the  incori)oration,  as  be- 
fore. In  all  bttsmess  transactions,  done  in  the 
name  of  the  corporation,  those  engaged  in  ac- 
complishing these  business  transactions,  as  its 
managing  and  governing  offlcers,  are  subject  to 
the  same  selfish  influences  which  would  operate 
upon  them  acting  in  their  individual  names, 
for  their  personal  interest.  These  offlcers  are 
in  a  position  to  know  the  real  condition  of  a 
corporation,  an  advantage  not  attainable  by 
creditors  generally.  The  maxim  that  the  law 
favors  the  diligent  can  have  no  just  applica- 
tion to  parties  having  such  advantages.  When 
an  insolvent  debtor  prefers  one  creditor  to  an- 
other, it  is  of  no  pecuniary  advantage  to  the 
debtor,  and  even  in  such  cases,  if  he  secures 
a  benefit  to  himself,  the  preference  will  be 
set  aside.  If  this  be  sound  law  and  good  mor- 
als, certainly,  when  an  insolvent  corporation 
sells  to  those  who  make  up  and  constitute  the 
corporation,  the  same  legal  and  moral  rule  is 
violated.  Why  is  it  that  a  partnership  is  pro- 
hibited from  preferring  one  of  its  own  members 
to  the  other  creditors,  and  the  same  principle 
is  not  applicable  to  corporations  dealing  with 
its  own  members  and  offlcers?  When  a  person 
is  solvent,  having  no  creditors,  he  can  dispose 
of  his  property  to  whom  and  on  such  terms  as 
he  sees  proper,  and  reserve  to  himself  any  ben- 
efit he  may  desire,  but,  when  he  is  insolvent, 
a  different  rule  arises.  On  account  of  the  lim- 
ited liability  of  corporations,  the  rule  should, 
at  least,  be  as  strictly  enforced  against  its  ben- 
eficiaries as  against  persons.  There  is  but  one 
sound  and  practical  way  of  dealing  with  insol- 
vent corporations,  so  as  to  prevent  an  unfair 
and  unjust  advantage  by  its  offlcers  and  for  pro- 
tection of  the  creditors  in  their  just  rights,  and 
that  is  "to  treat  the  offlcers  and  stockholders 
as  the  proprietors";  or,  as  Morawetz  says,  al- 
ways keep  in  mind  that  a  corporation  is  an  as- 
sociation of  persons,  and  to  apply  the  same 
mles  to  them  as  are  applied  to  partnerships 
and  individuals,  so  far  as  to  prohibit  them  from 
•cquiting  the  assets  in  preference  to  its  general 


creditors.  Mr.  Thompson,  in  his  comprehensive 
work  on  Corporations,  has  collected  and  oited  a 
great  many  authorities  which  treat  of  the  rights 
of  creditors  to  the  ajssets  of  insolvent  corpora- 
tions, and  in  section  1569  declares  the  trust- 
fund  doctrine  to  be  "nothing  more  than  a  rule 
which  the  law  applies  to  every  other  debtor." 
He  says:  "In  considering  the  power  of  corpo- 
rations with  reference  to  their  capital  and 
shares,  it  is  necessary  to  note  a  fundamental 
distinction  between  the  English  and  American 
cases.  In  1824  the  fertile  brain  of  Mr.  Justice 
Story  invented  the  doctrine  that  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  the 
payment  of  its  creditors,  and  that  the  credit- 
ors have  an  equitable  lien  or  .charge  upon  it  su- 
perior to  that  of  the  stockholders.  Tbis  has 
become  the  settled  doctrine  of  American  courts. 
If  this  doctrine  means  anything  more  than  that 
the  creditors  of  a  corporation  must  be  paid  be- 
fore its  property  can  be  distributed  among  it* 
shareholders,  then  there  wonld  be  no  difference 
in  this  respect  between  the  English  and  Ameri- 
can dedsions;  for  this  is  the  rule  which  obtains 
in  the  winding  up  of  partnerships.  The  part- 
nership creditors  must  be  paid  before  the  indi- 
vidual partners  can  divide  the  social  assets 
among  themselves.  And,  indeed,  treating  the 
shareholders  as  proprietors, — and  this  is  the 
only  practical  judicial  conception  of  their  stat- 
us,— this  rale  is  nothing  more  than  that  which 
the  law  applies  to  every  other  debtor.  He  can- 
not keep  and  enjoy  his  property,  leaving  his 
debts  unpaid."  A  great  many  authorities  are 
cited  to  this  text.  Upon  the  doctrine  that  an 
insolvent  corporation  can  prefer  its  own  di- 
rectors, he  uses  the  following  language  (5 
Thomp.  Corp.  {  6496):  "The  writer  wishes  to 
weigh  his  words  carefully,  and  not  to  speak  dis- 
respectfully of  the  judicial  courts;  but  he  feels 
that  he  does  not  characterize  this  doctrine  in 
the  language  which  it  deserves,  unless  he  calls 
it  an  infamons  doctrine,  which  is  not  supported 
by  any  underlying  principles  of  justice.  It 
gives  added  weight  to  calamity  which  the  pab- 
lic  suffer  through  the  fact  of  neariy  every  form 
of  industry  passing  into  the  hands  of  limited 
liability  corporations.  The  Infamy  is  intensified 
where  the  directors  are  allowed  to  appropriate 
the  property  of  the  corporation  in  payment  of 
debts  due  from  the  corporation  to  themselves, 
leaving  its  other  creditors  hopelessly  without 
remedy."  Id.  i  6486:  "It  Is  to  be  regretted  that 
some  of  the  American  conrts  have  carried  the 
right  of  an  insolvent  corporation  to  prefer  cred- 
itors to  the  extent  of  holding  that  it  may  not 
only  prefer  creditors  who  are  its  Own  share- 
holders, but  may  prefer  such  as  are  its  own  di- 
rectors. This  infamous  doctrine  has  been  posh- 
ed to  the  extent  of  allowing  the  directors  and 
shareholders  of  a  corporation  t6  prefer  them- 
selves, at  the  expense  of  its  creditors  at  large, 
although  the  director  or  shareholder  may  have 
voted  for  the  proposition.  A  conception  which 
proceeds  u^on  a  similar  level  is  that  the  fact 
that  the  directors  had  falsely  represented  to 
the  public,  by  means  of  the  letter  heads  on 
whicn  tbey_  conducted  the  business  correspond- 
ence of  their  company,  that  it  had  a  certain  cap- 
ital, does  not  estop  them  from  preferring  them- 
selves before  the  general  creditors  of  the  com- 
ftany,  whom  they  have  thus  deceived  in  giv- 
ng  credit  to  it.  It  cannot  escape  attention  that 
this  doctrine  offers  a  new  inducement  to  the  in- 
corporation of  every  species  of  business,  be- 
cause it  gives  the  members  of  corporations  an 
advantage  over  their  creditors  which  the  mem- 
bers of  a  partnership  do  not  possess.  A  part- 
nership cannot  distribute  its  assets  to  its  part 
ners  in  preference  to  its  creditors,  but,  under 
this  miserable  doctrine,  if  it  becomes  incorpo- 
rated, it  can  do  so."  Id.  i  64S9:  "It  would  not 
be  profitable  to  quote  the  mouthings  of  judges 
upon  this  question,  but  it  is  strange  that 
judges  can  be  found  so  destitute  of  a  sense  of 
justice  as  to  announce  the  following  proposi- 
tion: There  is  nothing,  either  in  law  or  equity. 
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which  forbids  •  member,  or  eTen  a  director,  of 
a  corperation,  from  contractiner  with  it,  and, 
Uke  any  other  indiTidnal,  he  has  a  right  to  pre- 
scribe his  own  terms,  which  the  corporation  are 
at  liberty  to  accept  or  reject;  and,  when  the 
contract  la  concluded,  he  stands  in  the  same  re- 
lation to  the  other  creditors  of  the  corporation 
as  any  other  indiridual  would  under  the  same 
circumstances.  When  the  question  of  priority 
arises,  it  must  depend  on  the  bona  fides  of  the 
transaction,— fraud  or  no  fraud.  If,  by  greater 
diligence  and  without  fraud,  he  has  fairly  gain- 
ed an  adrantage  over  the  other  creditors,  he  is 
entitled  to  retain  it'  Undoubtedly,  the  direct- 
ors have  a  right  to  contract  with  the  corpora- 
tion while  it  Is  a  going  concern,  proTided  they 
do  it  fairly;  but,  in  general,  they  are  the  only 
ones  whose  knowledge  of  the  internal  affairs 
of  the  corporation  will  enable  them  to  predict, 
in  any  state  of  circumstances,  whether  it  can 
continue  a  ^oing  concern,  or  most  suspend  and 
go  into  liquidauon;  and  to  say  that  v"*^"  ^^^7 
avail  themselTes  of  this  knowledge,  as  against 
ontside  creditors,  who  have,  and  from  the  na- 
ture of  the  case  can  generally  have,  no  such 
knowledge,  they  are  merely  exercising  'greater 
diligence,  and  without  fraud,'  is  a  strange  per- 
version of  language,  and  one  which  exhibits  a 
low  sense  of  justice.  The  principle  under  con- 
sideration does  not,  of  course,  apply  to  the 
case  where  directors  have  advanced  money  to 
the  corporation  in  good  faith,  while  it  is  a  sol- 
vent and  going  concern,  to  prosecute  its  ordi- 
nary business,  and  the  corporation,  while  still 
a  solvent  and  going  concern,  repays  this  ad- 
vance. Nor  does  the  principle  have  any  neces- 
sary connection -with  a  case  where,  a  corpora- 
tion being  in  difficulties,  some  of  its  directors 
come  to  Its  rescue,  and  advance  money,  and 
take  a  mortgage  to  secure  their  present  ad- 
vances, and  thereby  help  the  corporation  out 
of  its  difficulties,  and  put  it  upon  its  feet,  so 
that  it  becomes  prosperous,  after  which  other 
of  its  members,  who  failed  or  refused  to  aid 
it  in  its  difficulties,  came  forward,  and,  in  a  suit 
brought  in  its  name,  endeavor  to  make  the  di- 
rectors, who  have  purchased  its  property  nnder 
their  mortgage  at  a  foreclosure,  account  for 
the  profit  which  they  have  realized." 

In  the  case  of  Sutton  Mfg.  Co.  v.  Hutchinson, 
11  C.  C.  A.  320.  63  Fed.  4<J6,  Harlan,  J.,  con- 
sidered the  question  at  great  length,  reviewing 
many  of  the  decisions  of  the  supreme  court  of 
the  United  States,  and  drew  the  distinction  be- 
tween the  rights  and  duties  of  the  managing 
officers  of  an  insolvent  corporation  and  an  in- 
dividual who  was  not  able  to  pay  his  debts. 
He  uses  the  following  language:  "A  corpora- 
tion is  not  required,  by  any  duty  it  owes  to 
creditors,  to  suspend  operations  the  moment  it 
becomes  financially  embarrassed,  or  because  it 
may  be  doubtful  whether  the  objects  of  its  cre- 
ation can  be  attained  by  further  effort  upon  its 
part  It  is  in  the  line  of  right  and  of  duty 
when  attempting,  in  good  faith,  by  the  exercise 
of  its  lawful  powers,  and  by  the  nse  of  all  legiti- 
mate means,  to  preserve  its  active  existence, 
and  thereby  accomplish  the  objects  for  which  it 
was  created.  In  such  a  crisis  in  its  affairs,  and 
to  those  ends,  it  may  accept  financial  assistance 
from  one  of  its  directors,  and  by  a  mortgage  up- 
on its  property  secure  the  payment  of  money 
then  loaned  or  advanced  by  him,  or  in  that 
mode  protect  him  against  liability  then  incur- 
red in  its  behalf  by  him.  Of  course,  in  cases 
of  that  kind,  a  court  of  equity  will  closely 
■cmtinize  the  transaction,  and,  in  a  contest  be- 
tween general  creditors  and  a  director  or  man- 
aging officer  who  takes  a  mortgage  upon  its 
property,  will  hold  the  latter  to  clear  proof  that 
the  mortgage  was  executed  in  good  faith,  and 
was  not  a  device  to  enable  him  to  obtain  an 
sdrantage  for  himself  over  those  interested  in 
the  distribution  of  the  mortgagor'a  property. 
Richardson's  Ex'r  v.  Green,  m  D.  S.  30,  43.  10 
Snp.  Ct  280:  Oil  Co.  v.  Marbury,  91  U.  S.  587, 
689.    Entirely  different  considerations  come  in- 


to view  when  an  Insolvent  corporation,  having 
no  expectation  of  continuing  its  business,  and 
recognizing  its  financial  embarrassments  as  too 
serious  to  be  overcome,  mortgages  its  property 
to  secure  a  debt  previously  incurred  by  one 
of  its  directors,  or,  in  a  general  assignment  of 
all  its  property,  gives  him  a  preference.  To  a 
general  assignment  by  a  private  corporation  for 
the  full  benefit  of  all  its  creditors,  including  di- 
rectors, no  objection  could  be  made,  because  it 
recognues  the  eqnal  right  of  creditors  to  partici- 
pate in  the  distributioik  of  the  common  fund. 
Such  an  assimment  Lord  Ellenborough  said  in 
Pickstock  V.  lister,  3  Maule  &  S.  371,  375,  is 
to  be  referred  to  an  act  of  duty  rather  than  of 
fraud,  and  is  an  act  by  the  assignor  that  arises 
ont  of  a  discharge  of  the  moral  duties  attached 
to  his  character  of  debtor  to  make  the  fund 
available  for  the  whole  body  of  creditors.  The 
contention  of  the  defendants  Is  that  in  dispos- 
ing of  their  respective  properties,  an  individual 
and  a  corporation  were  recognised  at  common 
law  as  having  equal  rights;  and  as  the  former 
may,  in  the  absence  of  a  statute  forbidding  it, 
transfer  the  whole  or  part  of  his  property  with 
the  intention  or  with  the  effect  of  giving  a  pref- 
erence to  some  of  his  creditors,  to  the  exclusion 
of  others,  so  an  insolvent  corporation,  when 
financially  embarrassed  and  not  intending  to 
continue  its  business,  may  make  a  preference 
among  its  creditors,  whoever  they  may  be, 
and  whatever  their  relation  to  the  corporation 
or  to  the  property  transferred.  If  this  be  a 
sound  role,  it  would  follow  that  directors,  being 
also  orediton,  of  an  insolvent  corporation, 
which  has  abandoned  the  objects  of  its  creation 
and  ceased  an  active  existence,  may  distribute 
among  themselves  its  entire  assets,  if  the  rea- 
sonable value  thereof  does  not  exceed  their 
aggregate  demands.  We  cannot  accept  this 
view.  In  our  judgment  when  a  corporation 
becomes  insolvent  and  intends  not  to  prosecute 
Its  business,  or  does  not  expect  to  make  fur- 
ther effort  to  accomplish  the  objects  of  its  cre- 
ation, its  managing  officers  or  directors  come 
under  a  duty  to  distribute  its  property  or  its 
proceeds  ratably  among  all  creditors,  having  re- 
gard, of  course,  to  valid  liens  or  charges  pre- 
viously placed  upon  it  Their  duty  is  'to  act 
up  to  the  end  or  desiern'  for  which  the  corpora- 
tion was  created  (1  Bl.  Comm.  480),  and,  when 
they  can  no  longer  do  so,  their  function  is  to 
hold  or  distribute  the  property  in  their  hands 
for  the  equal  benefit  of  those  enUtied  to  it  Be- 
cause of  the  existence  of  this  duty  in  respect  to 
a  common  fund  in  their  hands  to  be  adminis- 
tered, the  law  will  not  permit  them,  although 
creditors,  to  obtain  any  peculiar  advantage  for 
themselves  to  the  prejudice  of  other  creditors. 
This  rule  is  imperatively  demanded  by  the  prin- 
ciple that  one  who  has  the  possession  and  con- 
trol of  proi>erty  for  the  benefit  of  others— and, 
surely,  an  insolvent  corporation,  which  has 
ceased  to  do  business,  holds  its  property  for  the 
benefit  of  creditors— may  not  dispose  of  it  for  its 
own  special  advantage,  to  the  injury  of  any  of 
those  for  whom  it  is  held.  That  principle  per- 
vades the  entire  law  regulating  the  conduct  of 
those  who  hold  fiduciary  relations  to  others, 
and,  instead  of  being  relaxed,  should  be  rigidly 
enforced,  in  cases  of  breach  of  duty  or  trust 
by  corporate  managers  seeking  to  euidi  them- 
selves at  the  expense  of  those  who  have  an  in- 
terest equally  with  themselves  in  the  property 
committed  by  law  to  their  control.  It  would  be 
difficult  to  overstate  the  mischievous  results  vt 
a  contrary  rule,  as  applied  to  those  intrusted 
with  the  management  of  corporate  property." 

The  latest  decision  bearing  on  the  question,  t» 
which  our  attention  has  been  called,  is  that  of 
Sanford  Fork  &  Tool  Co.  v.  Howe,  Brown  ft 
Co.,  157  U.  S.  312,  15  Sup.  Ct  621,  the  opinion 
delivered  by  Mr.  Justice  Brewer.  In  this  oirfn- 
ion  it  is  declared  that  "a  corporation  acting  tn 
good  faith,  and  withoat  any  purpose  of  de- 
frauding its  creditors,  but  with  the  sole  object 
of  continuing  a  business  which  promises  to  bo 
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gucceesfal,  may  give  a  mortgage  to  director* 
who  have  lent  their  credit  to  it,  In  order  to  in- 
duce a  continnance  of  that  credit,  and  to  obtain 
renewals  of  maturing  paper,  at  a  time  when 
the  corporation,  althoagh  it  may  not  then  in 
fact  be  possessed  of  assets  equal  at  cash  prices 
to  its  indebtedness.  Is  in  fact  a  going  concern, 
and  is  intending  and  is  expecting  to  continue 
its  business."  The  circumstances  under  which 
a  corporation,  not  in  fact  possessed  of  assets 
equal,  at  cash  prices,  to  its  indebtedness,  may 
execute  a  mor^ge  of  indemnity  in  favor  of 
its  directors,  is  stated  with  great  care  and  pre- 
cision, as  if  the  court  intended  carefully  to 
guard  against  committing  Itself  to  the  conclu- 
sion under  different  circumstances.  The  case 
of  Sutton  Mfg.  Co.,  snpra,  is  cited  in  the  opin- 
ion, without  an  intimation  of  disapproval  of 
any  of  its  statements.  It  is  impossible  to  read 
the  opinion  of  Mr.  Justice  Brewer,  supra,  with- 
out being  impressed  with  the  conclusion  that 
the  court  would  not  aphold  a  mortgage  to  in- 
demnify directors  of  an  insolvent  corporation 
made  with  a  knowledge  of  its  insolvency,  hav- 
ing no  intention  to  continue  its  business  or  aid 
it,  but  in  anticipation  of  its  speedy  termination 
as  a  going  concern,  the  effect  of  which  trans- 
action merely  secured  a  preference  over  other 
creditors.  On  page  319,  157  U.  S.,  and  page 
824,  15  Sup.  Ct,  Mr.  Brewer  says:  "Carry- 
ing on  business  after  the  giving  of  an  indemni- 
fying mortgage,  with  a  knowledge  of  insolven- 
<nr,  with  the  expectation  of  soon  winding  up 
the  affairs  ot  the  corporation,  and  only  for  the 
sake  of  giving  an  appearance  of  good  faith, 
leaves  the  transaction  precisely  as  though  the 
mortgage  was  executed  at  the  moment  of  dis- 
tribution and  with  the  view  of  a  personal  pref- 
erence." 

The  illnstration  that  a  line  drawn,  with  th« 
Insolvent  debtor  and  his  insufficient  property  on 
one  side,  and  the  creditors  and  their  daims  on 
the  other  side,  and  that  the  passing  of  the 
property  to  somebody  on  the  other  side,  is  what 
the  law  demands,  is  misleading  and  fallacious. 
The  fundamental  difference  is  overlooked.  In 
the  case  of  the  insolvent  corporation,  on  one 
side  of  the  line  stands  the  director,  having  the 
power  to  dispose  of  the  insufficient  property, 
and  on  the  other  side  of  the  line  this  same  di- 
rector is  ranged  with  the  other  creditors  with 
his  claim.  The  grantor  and  the  grantee  are 
one  and  the  same  person.  No  amount  of  ar- 
gument or  assertion  can  ever  satisfy  an  impar- 
tial jndgment  that  the  general  creditors  stand 
upon  equal  footing  with  a  creditor  who  has  the 
power  to  dispose  of  the  assets  subject  to  debts. 
Under  such  conditions,  to  apply  the  rule  that 
the  law  favors  the  diligent  perpetrates  a  traves- 
ty on  Justice.  We  do  not  believe  in  any  case 
has  ft  ever  been  contended  that  it  is  right  to  per- 
mit a  grantor  to  convey  directly  to  himself,  to 
the  injury  of  creditors  of  the  conveyed  assets. 
The  only  escape  from  such  an  obnoxious  rule  is 
to  take  refuge  behind  the  doctrine  that  a  corpora- 
tion is  in  law,  and  must  be  regarded  for  all 
purposes  as,  a  single  individual.  With  this  cir- 
cumstance out  of  the  way,  there  is  nothing  left 
tasupport  the  doctrine  that  a  controlling  officer 
6t  an  insolvent  corporation  may  prefer  nimself 
to  all  other  creditors:- 

In  the  case  of  Railroad  Co.  v.  Nicholas,  98 
Ala.  92,  12  South.  723,  one  .of  the  princjpal 
qnestlo&s  settled  Involved  this  question.  The 
case  was  one  of  nnnsnal  Importance,  discussed 
orally,  and  at  great  length  by  written  argu- 
ment, by  eminent  counsel,  and,  after  thorough 
discussion  and  great  deliberation,  this  court 
onsnimonsly  approved  the  declaration  that,  for 
many  pnrposes,  a  corporation  was  not  in  reality 
a  person  or  thin^  distinct  from  its  constituent 
parts.  It  required  no  statute  to  authorize 
stockholders,  as  such,  to  resort  to  courts  of 
•qni^  for  protection  against  the  corporation  of 
Tgrhich  they  were  constituent  parts,  and  yet  an 
Individual  cannot  maintain  an  action  against 
hloMeU.    Many  individuals  are'WMlthy  by  rea- 


son of  their  stock  In  corporations.  The  debt  of 
the  corporation,  and  the  appropriation  of  Its  as- 
sets to  the  payment  of  its  debt,  lessens  the  in- 
dividnai  wealth  of  the  owner  of  its  stock. 
Whatever  affects  the  interest  of  the  corporation 
affects  the  pecuniary  values  of  the  stockholder 
in  his  Individual  capacity.  The  fact  that  by 
law  the  property  of  an  individual  partner  may 
be  subjected  to  the  payment  of  partnership 
debts,  and  the  liability  of  a  stockholder  for  the 
debts  of  the  corporation  is  limited  to  his  corpo- 
rate Interest,  emphasises  the  fact  that  the  debt 
of  the  corporation  is  his  individual  debt,  to  the 
extent  of  his  corporate  Interest  It  is  noticeable 
that  80  many  of  the  authorities  which  an- 
nounce the  conclusion  that  the  directors  of  an 
insolvent  corporation  may  prefer  themselves  to 
other  creditors  seemingly  admit  that  the  con- 
trary rule  is  the  sounder  and  more  just,  but 
hold  that  it  reaotrea  legislation  to  authorise  the 
courts  to  so  hold.  This  conclusion  proceeds 
8olely_  from  the  premise  that  courts  cannot  dis- 
tinguish between  the  members  associated  as  a 
corporation  under  a  corporate  name  and  with 
corporate  privileges  and  the  corporation  as  a 
unity, — a  holding  contrary  to  everyday  prac- 
tice in  the  courts  in  other  matters,  and  contra- 
ry to  obvious  facts  and  many  adjudications. 

Independent  of  these  considerations,  there 
stands  the  undisputed  fact  that  the  directors  of 
an  insolvent  corporation,  whose  skill  and  sup- 
posed integrity  have  induced  the  credit  and 
confidence  of  the  business  public,  without  warn- 
ing of  its  tottering  condition  and  approaching 
dissolution, — a  condition  known  to  the  directors, 
and  by  them  kept  concealed  from  the  confiding 
public, — conscious  that  the  creditors,  if  per- 
chance they  should  come  to  a  knowledge  of  its 
condition,  will  he  forced  to  the  slow  process  of 
suit,  can,  by  a  simple  transaction  of  purchase 
from  the  corporation,  which  they  alone  can  ex- 
ecute, secure  all  its  assets  in  satisfaction  of 
their  claims  and  demands.  Of  course,  being 
the  governing  board,  they  know  exactly  how 
far  to  trust  the  electrified  corpse,  and  when  to 
act  for  their  own  security.  No  others  can 
know.  They  are  not  deceived.  It  is  in  their 
power,  and  theirs  alone,  to  see  that  they  are 
fully  paid.  The^  run  no  risk  in  giving  credit. 
When  the  creditors  complain,  they  must  be 
content  with  the  reply  that  the  'law  favors  the 
diligent";  that  "our  credit  aild  motiey  have 
kept  the  concern  apparently  alive  for  the  past. 
True,  you  were  deceived,  and  we  were  not,  but 
that  is  your  misfortune.  We  are  in  control  of 
the  assets,  and  will  pay  ourselves." 

This  court,  in  four  decisions  cited  above,  has 
deliberately  condemned  such  a  transaction  as 
unjust  and  fraudulent.  Justice  and  fair  dealing 
must  be  against  it.  The  great  weight  of  au- 
thority is  against  it.  We  dte  from  brief  of 
counsel  a  few  decisions  which  have  been  veri- 
fied, out  of  the  many  which  might  be  cited: 
"The  allowance  of  preferences  was  termed  a 
^pernicious  doctrine,  in  Oonover  v.  Hull,  10 
Wash.  673,  89  Pac.  186,  and  46  Am.  St.  Rep. 
810,  *at  variance  with  the  whole  theory  of  the 
law.'  2  Mor.  Priv.  Cbrp.  I  803.  The  law  does 
not  Intend  or  allow  sncn  an  appropriation.' 
Sicardi  v.  Oil  Co.,  24  Ati.  168, 149  Pa.  St.  148. 
'Weight  of  authority  and  reason  was  against 
the  validity  of  such  preferences.'  Howe,  Brown 
&  Co.  V.  Sanford  Fork  &  Tool  Co.,  44  Fed.  231. 
'It  is  a  doctrine  which  is  at  variance  with  the 
whole  theory  of  the  law  covering  the  rights  of 
creditors  of  insolvent  corporations.'  Rouse  v. 
Bank,  46  Ohio  St.  493.  22  N.  B.  293,  and  6 
tiawy.  Kep.  Ann.  378.  383.  '•  •  •  Is  entitied 
to  take  precedence  among  the  many  reckless  ab- 
surdities,' etc.  Wait,  Insol.  Corp.  {  162.  'Great 
weight  of  authority  denies  the  nght.'  Editorial 
note,  Lyons-Thomas  Hardware  Co.  v.  Perry 
StoVe  Mfg.  Co.  (Tex.  SnpJ  22  Lawy.  Kep.  Ann. 
807  (s.  c.  24  8.  W.  16).  *Coold  not  be  rightfully 
done.'  Sutton  Mfg.  Oo.  v.  Hutchinson,  11  O. 
C.  A.  321,  63  Fed.  496.  The  invalidity  of  snch 
preferences  has  been  said  to  be  'well  settied;* 
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Bonney  r.  TiHey,  109  Oal.  346,  42  Pac.  438. 
This  is  said  to  be  In  line  with  the  great  weiKht 
o{  modem  authority.'  Tlllson  t.  Downing 
(Neb.)  63  N.  W.  837.     the  conserratiTe  and 

greservative  tendency  of  the  courts  •  •  • 
as  been  to  estabiiah  and  maintain  the  doc- 
trine' of  invalidity.  Northwestern  Mut.  Life 
Ins.  Co.  T.  Cotton  Exchange  Real-Estate  Co., 
70  Fed.  155.  'A  careful  perusal  of  what  is 
said  by  the  leading  text  writers  on  the  subject, 
and  a  Ial>orioas  examination  of  the  cases  to 
wliich  they  refer,  has  convinced  us  that  the  de- 
cided weight  of  American  authority  is  as  indi- 
cated.' Lowry  Banking  Co.  t.  Ehnpire  Lumber 
Co.,  17  S.  B.  968,  91  Ga.  624.  ••  •  •  The 
mie  which  prohibits  directors,  when  a  corpo- 
ration is  insolvent  and  at)ont  to  go  into  liquida- 
tion, from  preferring  debts  due  to  themselvee,' 
etc.  Adams  v.  Milling  Co.,  35  Fed.  433.  The 
modem  authorities,  almost  without  exception, 
utter  the  same  strong  condemnatory  language. 
Corey  v.  Wadsworth.  99  Aia.  68,  11  South.  350. 
That  api>ellant8  came  within  the  prohibition  of 
this  rule  is  beyond  controversy.'  Roseboom  v. 
Whittaker,  23  N.  B.  839.  132  lU.  81  (directly 
in  point).  This  principle  was  applied  to  the 
taking  of  a  mortgage  by  the  directors  on  the 
property  of  the  corporation  to  secure  their  lia- 
bility as  sureties  on  the  note  of  the  corpora- 
tion.' Haywood  v.  Lumber  Co^  64  Wis.  639, 
26  N.  W.  184.  'It  seems  to  be  well  settled  that 
the  directors  of  an  insolvent  corporation 
*    •    *    cannot  secure  to  themselves  any  pref- 
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439,  109  Cal.  346.  'It  appears  to  be  well  set- 
tled by  authority.'  W.  P.  Noble  Mercantile 
Co.  V.  Mt.  Pleasant  Equitable  Co-operative 
Inst.  (Utah)  42  Pac.  869.  In  speaking  of  cases 
holding  to  the  same  effect,  it  was  said  in  Till- 
son  V.  Downing  (Neb.)  63  N.  W.  837:  'We 
think  both  these  cases  are  in  line  with  the 
great  weight  of  modem  authority.'  This  is  said 
in  1  Beach  Ptrr.  Corp.  241,  to  be  a  'general 
rule.'  The  only  just  and  equitable  rule.'  Ed- 
itorial note,  Conover  v.  Hull.  45  Am.  St  Rep. 
835  (8.  c.  10  Wash.  673,  39  Pac.  166).  'A  gen- 
eral rale-.'  17  Am.  &  Eng.  Enc.  Law,  122. 
'The  above  case  is  dearly  In  accord  with  the 
weight  of  authority.'  Editorial  note  to  Corey  v. 
Wadsworth,  23  Lawy.  Rep.  Ann.  618  (s.  c.  11 
South.  350);  Lyons-Thomas  Hardware  Co.  v. 
Perry  Stove  Mfg.  Co..  86  Tex.  143,  24  S.  W.  16, 
and  22  Lawy.  Rep.  Ann.  802;  Rouse  v.  Bank, 
46  Ohio  St.  493,  22  N.  E.  293." 

No  satisfactory  argument  has  been  adduced 
to  show  that  this  court  should  depart  from  its 
settled  doctrine,  and  certainly  none  which  has 
not  been  met  and  snccessfuily  controverted  in 
one  or  more  of  the  decisions  cited. 

The  fifteenth  paragraph  of  the  amended  an- 
swer avers  that  *C>orey  is  the  owner  and  posses- 
sor of  a  large  Indebtedness  of  the  building  sup- 
ply company,  which  was  existing  at  the  time 
of  the  assignment;  and  that  the  same  has 
been  assigned  and  transferred  to  him,  and  that 
it  amounts  to  about  S5,000,  besides  $1,500  men- 
tioned in  the  original  answer,  and  he  claims  to 
be  a  creditor,"  etc.  The  prayer  is  that  the  an- 
swer be  taken  as  a  cross  bill,  and  that  he  be 
allowed  to  share  in  the  distribution.  To  the 
cross  bill  the  complainant  demurred,  and, 
among  others,  assigned  substantially,  as  a 
ground  of  demurrer,  that  the  claims  set  up  in 
the  cross  bill  were  not  described  with  suffl- 
dent  definiteness  to  enable  the  complainant  to 
tell  whether  the  claims  were  by  account  or 
note,  nor  from  whom  nor  when  obtained.  The 
demurrer  to  the  cross  bill  was  well  taken,  and 
properly  sustained. 

The  evidence  of  the  respondent  that  the  cor- 
poration was  indebted  to  him,  other  than  the 
debt  due  the  Exchange  Bank,  is  not  clear  nor 
satisfactory.  He  testified,  in  a  general  way, 
that  the  property  purchased   by  him  was  in 

Ssyment  of  advances  and  loans  made  by  him, 
ut  when  these  advances  were  made,  in  what 
amounts,   and  how  evidenced,  is  not   stated, 


though  he  was  interrogated  thereto.  The  most 
that  conld  be  obtained  from  him,  as  to  the 
price  of  the  goods,  was  that  he  did  not  remem- 
ber, but  that  the  books  of  the  company  would 
show.  The  account  taken  from  the  books,  and 
the  testimony  of  Foley,  who  kept  the  books  in 
part,  and  was  an  officer,  does  not  sustain  Corey. 
We  are  satisfied  that  the  decree  of  the  chan- 
cery court  has  done  the  appellant  no  injury, 
and  that  there  is  no  error  of  which  he  can  com- 
plain. 


(122  Ala.  276) 

ANDERSON  et  al.  v.  BULLOCK  COUNTY 

BANK  et  al. 

(Supreme  Court  of  Alabama.    Feb.  1, 1899.) 

COBFOKATIOSB — BONDS— M0KTaA.0B8  — VaMDITT  — 

Rights  or  Cbeditobs— Pdborasb  bt  Pbesidbmt 

— PBBrBBBNOB— (JLAIKS  OF  OlTIOXBS— AFPBAI.— 
AvriBMANCB. 

1.  A  creditor  of  a  corporation  cannot  attack 
the  validity  of  a  mortgage  given  bf  it  to  se- 
cure money  borrowed,  because  notice  to  the 
stockholders  of  a  meeting,  at  which  the  holders 
of  the  larger  part  in  value  of  the  stock  con- 
sented to  the  mortgage,  was  not  given,  as  re- 
quired by  Code  1896,  I  1256,  subd.  7  (Code 
1886  J  1664). 

2.  The  fact  that  the  president  of  a  corpora- 
tion, with  the  consent  of  the  board  of  directors 
and  stockholders,  purchased  corporate  bonds 
of  the  value  of  $18,000  for  $16,500,  does  not 
render  the  bonds  invalid  as  usurious  or  fraudu- 
lent, as  against  a  creditor  whose  claim  was 
contracted  nearly  six  years  after. 

3.  The  president  of  a  corporation,  holding  its 
past-due,  valid  bonds,  agreed  to  procure  the 
issue  of  new  bonds,  and  to  exchange  the  latter 
for  other  property.  At  a  meeting  of  stockhold- 
ers, a  resolution,  favored  by  the  nresident,  was  - 
adopted,  authorizing  the  issue  of  new  bonds  to 
retire  the  old  ones,  and.  the  execution  of  a  mort- 
gage to  secure  same.  The  new  bonds,  signed 
by  the  president,  purported  to  be  a  series  of  a 
larger  amount  than  authorized,  and  the-  mort- 
gage also  purported  to  .  secure  such  larger 
amount.  Bdd,  that  the  bonds  and  mortgage 
were  not  invalid  as  against  subsequent  credit- 
ors. 

4.  A  corporation  becoming  insolvent,  and  its 
property  being  wasted  for  want  of  care  by  the 
officers,  the  holders  of  its  vaUd  bonds,  secured 
by  mortgage)  obtained  a  decree  of  foreclosure, 
which  provided  that  the  property  should  not  be 
sold  for  less  than  the  amount  of  the  bonds. 
The  decree  did  not  adjudge  an  indebtedness,  or 
ascertain  its  amount.  Bdd.  that  subseqhent 
creditors  could  not  have  such  decree  set  aside 
and  a  sale  made  at  their  instance,  where  it  did 
not  appear  that  the  property  would  not  sell  for 
as  much  under  the  foreclosure  decree. 

6.  An  Insolvent  coriwration  may  transfer  its 
property  in  payment  of  bona  fide  debts  due  its 
officers,  though  thereby  preferring  such  claims 
to  those  of  other  creditors. 

6.  Where  a  bill  should  have  been  dismissed 
for  want  of  equity,  and  the  appeal  is  by  com- 
plainant, who  merely  assigns  as  error  the  decree 
sustaining  a  demurrer  bn  special  grounds, 
which  were  well  taken,  the  decree  will  be  af- 
firmed. 

Appeal  from  chancery  court,  Bullock  cona- 
ty;  Jere  N.  Wllllama,  Chancellor. 

Bill  by  F.  Anderson  and  othen  against  the 
Bollock  County  Bank  and  others.  From  a 
decree  sustaining;  a  demurrer  to  the  bill,  com- 
plainants appeal.    Affirmed. 

The  averments  of  the  bill  show  the  follow- 
ing facts: 

(Complainants  In  the  court  below  are  simple 
contract  creditors,  who  hare  not  reduced  their 
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daims  to  Judgment,  of  the  Bullock  County 
Manufacturing  Company,  a  corporation  or- 
ganized under  the  general  laws  of  Alabama 
for  the  purpose  of  manufacturing  cotton-seed 
oil,  cotton-seed  cake,  etc.  The  corporation 
waa  organized  in  May,  1889,  with  an  author- 
ized capital  stock  of  250  shares,  of  the  face 
value  of  $100  each.  At  the  time  of  its  organ- 
ization there  were  219  shares  subscribed  and 
paid  in,  and  the  number  was  never  increased. 
S.  J.  Foster,  who  was  Its  president  and  a  di- 
rector owned  120  shares  of  said  stock,  and 
controlled  12  additional  shares,  belonging  to 
S.  J.  Foster,  Jr.  On  November  7,  1889,  a  res- 
olution was  adopted  authorizing  the  Issuance 
of  120,000  of  8  per  cent  interest  bearing  cou- 
pon bonds,  to  run  five  years.  In  denomina- 
tions of  $500  each,  and  also  a  mortgage  on 
the  plant  to  secure  the  same.  These  bonds 
were  issued,  and  the  mortgage  executed,  in 
pursuance  of  said  resolution,  and  were  to 
mature  on  November  7,  1894.  At  the  time  of 
their  issuance,  the  corporation  owed  $4,000 
of  notes,  accounts,  and  bills.  It  is  alleged 
that,  on  this  account,  the  Issuance  of  said 
bonds  increased  the  Indebtedness  of  the  cor- 
poration beyond  its  capital  stock,  and  was 
lllegaL  It  is  alleged  that  said  mortgage  was 
not  authorized  by  the  consent  of  the  holders 
of  the  larger  part  in  value  of  the  capital 
stock  of  said  corporation,  expressed  at  a 
meeting  of  the  stockholders,  etc.  A  copy  of 
the  resolution  authorizing  the  issuance  of  said 
bonds  and  the  execution  of  said  mortgage 
Is  attached  as  an  exhibit  to  the  bill,  and 
shows  that  193  shares'  (a  large  majority  of 
the  shares  of  stock)  were  present  and  repre- 
sented at  said  meeting.  It  Is  alleged  that  S. 
J.  Foster,  by  previous  agreement  with  the 
directors,  purchased  $18,000  of  said  bonds, 
and  paid  $16,500  therefor,  and  that  this  was 
all  of  said  bonds  that  were  ever  sold;  and 
that  this  purchase  was  an  abuse  by  said  Fos- 
ter of  bis  position  as  a  director,  and  was  con- 
trary to  the  constitution  and  statute  laws  of 
the  state,  and  was  a  usurious  transaction. 
And  from  the  time  of  the  issuance  of  said 
bonds  until  the  3d  day  of  Tune,  1895,  said 
Foster  managed  the  affairs  of  said  corpora- 
tion, continued  to  own  the  bonds  and  stock 
referred  to,  except  $1,000  of  said  bonds,  which 
In  the  interim  were  retired,  and  regularly 
collected  the  Interest  on  said  bonds,  so  that 
when  they  matured  there  were  $17,000  in 
value  thereof  outstanding.  During  the  pe- 
riod of  time  herein  recited,  the  Bullock  Coun- 
ty Bank  was  acting  as  trustee  for  the  bond- 
holders of  the  corporation  under  the  mort- 
gage. One  J.  A.  Paulk  owned  a  large  share 
of  the  capital  stock  of  said  bank,  and  knew 
the  interest  owned  in  and  held  by  said  Foster 
In  the  corporation.  In  the  spring  of  1895, 
and  prior  to  June  8, 1895,  there  was  an  agree- 
ment made  between  said  Paulk  and  said  Fos- 
ter whereby  said  Faulk  was  to  exchange  or 
transfer  bis  stock  In  the  Bullock  County  Bank 
for  said  Foster's  Interest  in  the  corporation, 
both  stock  and  bonds;  and,  said  bonds  being 


at  the  time  past  due,  It  was  a  part  of  said 
agreement  that  the  corporation  should  issue 
new  bonds,  of  like  kind  and  amount,  to  run 
for  10  years,  for  the  purpose  of  canceling  and 
retiring  said  old  bonds.  The  new  Issue  ot 
bonds  was  made;  the  old  bonds  were  can- 
celed and  retired,  said  Foster  taking  said  new 
bonds  In  lien  of  said  old  Irands;  and  a  new 
mortgage,  a  copy  of  which  is  attached  to  the 
bill  as  an  exhibit,  was  executed  to  the  Bul- 
lock Oounty  Bank,  aa  trustee,  to  secure  said 
new  bonds,  said  mortgage  covering  the  plant 
of  said  corporation.  There  waa  attached  to 
the  bill,  as  an  exhibit,  a  copy  of  the  resolu- 
tion authorizing  the  Issuance  of  said  new 
bonds  and  the  execution  of  said  mortgage. 
At  the  meeting  adopting  said  resolution  a 
large  majority,  to.  wit,  166  shares,  were  rep- 
resented, and  the  same  was  adopted  by  & 
unanimous  vote  of  all  present  and  represent- 
ed. The  trade  between  said  Foster  and  PaoDc 
was  consummated  by  the  transfer  to  Paulk 
of  120  shares  of  the  capital  stock  and  said 
entire  issue  of  new  bonds.  At  a  meeting  of  the 
stockholders,  3.  A.  Paulk,  3.  L.  Paulk  (his  son), 
and  J.  L.  Roberts  were  elected  directors,-^.  A. 
Paulk,  president;  and  J.  L.  Panllc,  secretary 
and  treasurer,— and  they  continued  In  office 
until  June,  1896,  when  they  were  re-elected; 
and  W.  M.  Pitts  was  also  elected  as  an  ad- 
ditional director  at  said  meeting.  It  la  al- 
leged that  said  Paulk  was  Indebted  to  L. 
Bemhelmer  and  L.  Sessions,  and  that  they 
each  held  portions  of  his  bank  stock  as  col- 
lateral security  for  the  debts  due  them;  and 
that  It  was  understood  in  said  de^l  thai  said 
Bernheimer  and  Sessions  should  surrender 
said  bank  stock  to  said  Foster,  and  that  they 
should  receive.  In  exchange  therefor,  bonds 
of  the  corporation,  which  were  to  be  sold  by 
said  Foster  to  said  Paulk;  that  said  Paulk 
did  transfer  and  assign  to  said  Bemhelmer 
$13,000  In  value  of  said  bonds,  and  to  said 
Sessions  $2,000  In  value  thereof;  that  the 
debts  due  by  Paulk  to  Bemhelmer  and  Ses- 
sions each  contained  usurious  Interest,  and 
that  they  knew  that  said  bonds  were  Issued 
to  retire  the  old  bonds,  knew  their  hiatwy. 
and  all  about  the  affairs  of  the  corporation, — 
how  It  had  been  managed,  and  the  relation 
that  Foster  and  Paulk  bore  to  it  In  pantr- 
graph  10  of  the  bill  it  Is  alleged  that,  in  pr^ 
paring  said  bonds,  and  mortgag;e  given  to 
secure  the  same.  In  consummation  of  the 
trade  between  said  Foster  and  Paulk,  tha 
officers  and  directors  exceeded  their  author- 
ity. In  that  the  said  bonds  were  made  ne- 
gotiable Instruments,  and  the  said  mortgage 
provides  for  the  earlier  maturity  of  said 
bonds  than  10  years  In  case  default  In  the 
payment  of  taxes  and  Interest  on  said  bonds 
is  made  by  said  corporation;  and  farther, 
that  the  officers  of  said  corporation  exceeded 
their  authority  in  the  issuance  of  said  bonds 
and  the  execution  of  said  mortgage.  In  par- 
agraph 11  it  Is  alleged  that  In  1896  a  fire  o(>- 
curred  in  the  buildings  containing  the  ma- 
chinery covered  by  said  mortgage,  and  In- 
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Jured  and  destroyed  a  large  portion  thereof, 
and  new  machinery  was  put  In  said  building, 
and  the  machinery  so  purchased  comprises 
part  of  the  outfit  and  property  of  the  cor- 
poration which  the  holders  of  the  bonds  are 
seeking  to  sell  under  said  mortgage,  which 
complainants  are  unable  at  this  time  to  spec- 
ify. In  paragraphs  12  and  13  It  Is  alleged 
that,  about  February  15,  1897,  the  officers  and 
directors  ceased  to  look  after  the  affairs  of 
the  corporation;  tuat  the  corporation  was 
Insolvent,  and  owed  $10,000  In  addition  to  Its 
bonded  debt;  that  J.  L.  Faulk  and  W.  M. 
Pitts  were  engaged  In  a  mercantile  business, 
under  the  firm  name  of  Pitts  &  Paulk;  that 
said  corporation  was  Indebted  to  Pitts  &  Paulk 
In  the  sum  of  about  |2,000;  that  It  was  In- 
debted to  W.  M.  Pitts  In  about  the  sum  of 
$2,500;  that  It  was  Indebted  to  L.  Bemhelmer 
In  about  the  sum  of  $3,000;  and  that  J.  A. 
Paulk,  Its  president,  was  indebted  to  Pitts 
&  Faulk  In  about  the. sum  of  $2,000,  and  was 
also  largely  indebted  to  said  Bernhelmer  on 
his  Individual  account;  that,  a  short  time 
prior  to  the  time  when  the  corporation  ceased 
to  do  business,  It  had  on  hand  a  large  quan- 
tity of  cotton-seed  meal,  hulls,  and  cake, 
which  was  substantially  all  of  its  property 
over  and  above  the  property  covered  by  the 
mortgage;  that  the  said  officers  of  the  cor- 
poration, with  the  intent  to  prefer  the  pay- 
ment of  the  debts  due  to  themselves,  and  the 
debts  due  to  Pitts  &  Paulk  and  to  the  said 
Bemhelmer,  sold  a  portion  of  the  said  product 
and  paid  the  salaries  due  to  themselves  with 
the  proceeds,  and  turned  over  to  Pitts  & 
Paulk,  W.  M.  Pitts,  and  I*  Bernhelmer  a 
large  portion  of  the  said  product  In  payment 
of  the  claims  due  them,  and  also  permitted 
Pitts  &  Jf  aulk,  W.  M.  Pitts,  and  Bernhelmer 
to  knowingly  appropriate  tne  proceeds  of  said 
product  to  the  payment  of  the  debts  due  to 
themselves,  with  the  intent  to  prefer  the  said 
debts  over  and  above  the  claims  of  other 
creditors;  that  J.  A.  Paulk  diverted  a  large 
portion  of  said  output  to  the  payment  of 
private  debts.  Including  his  taxes  due  the 
state,  and  also  the  county  of  Bullock;  that 
Bemhelmer,  of  the  assets  of  said  corpora- 
tion received  by  him,  failed  and  refused  to 
apply  any  part  thereof  to  the  payment  of 
the  past-aue  coupons  of  the  bonds  of  said 
corporation  In  bis  hands,  but  Insisted  on  the 
payment  of  the  amount  due  him  on  such 
coupons,  and  threatened  to  apply  to  the  trus- 
tee for  the  bondholders,  under  the  stipula- 
tions of  the  mortgage  given  to  secure  the 
bonds,  to  foreclose  the  same  unless  such  cou- 
pons and  all  taxes  which  were  unpaid  should 
be  at  once  liquidated,  knowing  that  he  had 
received  assets  which  he  should  have  ap- 
plied to  the  payment  of  said  coupons,  and  the 
taxes  for  1896,  then  past  due  and  unpaid; 
and  the  president  neglected  and  refused  to 
require  said  Bemhelmer  to  apply  the  assets 
In  his  hands  to  the  payment  of  the  past-due 
coupons  held  by  him;  that  the  directors  and 
certain  stockholders,  on  February  23,  1897, 


got  together,  and  adopted  a  resolution  au- 
thorizing the  bondholders  to  sell  the  plant  at 
public  auction,  and  this  was  done,  at  the 
instigation  of  L.  Bemhelmer;  that,  a  shore 
time  after  said  meeting,  3.  L.  Pitts,  who  was 
a  brother-in-law  of  J.  A.  Faulk,  and  a  cred* 
Itor  of  bis  to  the  amount  of  about  $2,000, 
voIuntarily,^  ana  without  any  request  from 
Bernhelmer  or  any  officer  of  the  corporation, 
went  to  the  Bullock  County  Bank,  where  the 
unpaid  coupons  of  Bernhelmer  were  sent  for 
ooUectlon,  and  paid  the  same,  and  said  bank, 
then  transferred  said  coupons  to  him;  that, 
a  short  time  after  these  conpc«is  were  turned 
over  to  uim,  he,  Bernhelmer,  and  said  L.  Ses- 
sions, represenung  themselves  to  be  the  hold- 
ers of  all  the  bonds.  In  writing,  made  an  ap- 
I^catlon  to  the  Bullock  County  Bank,  as 
trustee,  to  foreclose  tne  mortgage  referred  to; 
that  J.  L.  Pitts  owned  no  bonds,  and  only 
held  the  coupons  acquired  by  him  as  herein 
stated;  and  that  all  the  coupons  held  by 
Sessions  had  been  paid  to  him;  that  the 
said  trustee  then  filed  a  bill  in  the  chancery 
court  of  Bullock  county  to  foreclose  said 
mortgage,  and  It  Is  alleged  that  J.  L.  Pitts 
either  employed  or  agreed  to  pay  all  counsel 
engaged  In  said  suit  on  the  side  of  the  com- 
plainant; that  the  only  party  defendant  to 
said  bill  was  the  Bullock  County  Manufac- 
turing Company,  which  was  brought  into 
court  by  service  of  citation  on  J.  A.  Paulk, 
as  its  president;  that  no  defense  was  made 
to  said  suit;  that  a  decree  pro  confesso  was 
taken  against  the  defendant;  ttiat  said  suit 
was  a  collusive  effort,  on  the  part  of  the 
parties  thereto  and  the  officers  of  the  coi^pora- 
tlon,  to  prefer  any  claim  or  debt  held  by  J. 
L.  Pitts  against  said  corporation  and  the  said 
J.  A.  Paulk,  and  also  to  enforce  the  payment 
of  the  said  bonds  before  they  were  rightfully 
due;  that,  although  the  taxes  were  due,  nel 
ther  the  trustee,  the  bondholders,  nor  3.  L. 
Pitts  made  any  offer  or  attempt  to  pay  the 
same;  that,  although  a  decree  is  still  in  force, 
yet,  by  written  agreement,  signed  by  said 
corporation,  and  all  the  officers  in  direct  cause, 
the  said  uefendant  corporation  consented  for 
a  final  decree  to  be  rendered  in  said  cause  in 
vacation;  that  said  agreement  was  attached 
to  tne  bill  as  an  exhibit;  that  said  cause  was 
submitted  to  final  decree  in  vacation,  and 
decree  rendered  In  vacation,  a  copy  of  which 
is  attached  to  the  bill  as  an  exhibit;  that 
said  decree  ordered  the  sale  of  said  plant, 
and  the  same  Is  now  advertised  for  sale  by 
the  register;  that  said  snit,  from  Its  institu- 
tion to  its  final  decree,  Is  a  collusive  effort  to 
hinder,  delay,  and  defeat  the  general  credit- 
ors of  said  corporation. 

The  Bullock  County  Bank,  the  Bullock  Coun- 
ty Manufacturing  Company,  J.  L.  Pitts,  J. 
A.  Paulk,  J.  L.  Paulk,  W.  M.  Pitts,  Dr.  L. 
Sessions,  and  L.  Bernhelmer  are  made  parties 
defendant  to  the  bill.  The  bill  prays  that  a 
receiver  be  appointed  to  take  charge  of  the 
property  of  the  corporation  paiding  this  litiga- 
tion.    It  further  prays:     (1)  To  declare  the 
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bill  filed  by  Bullock  County  Bank  against  the 
Bnllock  County  Manufacturing  Company  to 
be  coUaslve  and  fraudulent,  and  begun  for  the 
purpose  of  hindering,  etc.,  and  to  dismiss  the 
same  out  of  court  (2)  To  declare  said  bonds 
to  be  null  and  void,  and  order  them  to  be  de- 
livered up  and  canceled,  or.  In  the  alternatlTe, 
to  declare  that  they  are  not  a  prior  claim  or 
Uen  to  the  debts  of  the  general  creditors.  (8) 
To  declare  the  mortgage  null  and  void,  and 
canse  same  to  be  cancded,  and  that  J.  L. 
Pitts  has  no  dalm  against  the  corporation  for 
money  paid  out  by  him  for  past-due  coupons, 
or,  In  the  alternative,  that  he  is  only  a  simple 
creditor  for  said  amount.  (4)  That  the  amount 
of  the  property  wrongfully  appropriated  by 
W.  M.  Pitts,  Pitts  &  Pauik,  J.  A.  Paulk,  J. 
L.  Paulk,  and  L.  Bemheimer  be  ascertained, 
and  that  they  be  required  to  bring  the  pro- 
ceeds Into  court,  and  be  held  as  tmstees  of  all 
such  property,  and  made  to  accomit  for  the 
same;  and  t^at  all  the  property  of  the  corpora- 
tion be  sold,  and  the  proceeds  be  brought  into 
court  for  distribution,  and  be  subjected  to  the 
payment  of  the  debts  dae  appellants,  as  well  as 
other  creditors;  also,  that  the  decree  rendered 
In  the  foreclosure  suit  be  declared  null  and 
void,  and  the  bUl  In  said  cause  be  dismissed. 
The  Bnllock  County  Manufacturing  Company, 
J.  A.  Panlk,  J.  li.  Paulk,  J.  L.  Pitts,  and  W. 
M.  Pitts  separately  and  severally  demurred 
to  the  bin,  upon  the  following,  among  other, 
grounds:  (1)  Because  the  bill  of  complaint 
shows  that  It  Is  an  effort  by  simple  contract 
creditors  of  a  private  corporation  to  have  de- 
clared void  the  bonds  of  said  corporation,  on 
the  ground  of  alleged  noncompliance  with  the 
statutory  requirements  for  the  issuance  of 
bonds  by  such  corporation.  (2)  Because  the 
said  bill  shows  that  It  Is  an  effort  by  simple 
contract  creditors  of  a  private  corporation  to 
have  declared  void  a  mortgage  on  the  property 
of  a  private  corporation,  on  the  ground  of  alleg- 
ed noncompliance  with  the  statutory  require- 
ments for  the  execution  of  such  mortgages 
by  such  corporations.  (3)  Because  said  bill 
seeks  to  declare  void  the  bonds  and  mortgage 
of  the  Bullock  County  Manufacturing  Com- 
pany on  the  ground  of  Irregularities  In  the  is- 
suance of  said  bonds  and  the  execution  of 
said  mortgage,  and  It  shows  that  none  of  these 
complainants  are  stockholders  of  said  corpora- 
tion. (4)  Said  bill  is  multifarious,  hi  that  It 
complains  of  acts  done  by  different  parties, 
who  are  made  defendants  to  said  bill,  which 
said  acts  have  no  connection  with  each  other, 
and  whldi  said  parties  are  not  shown  to  be 
In  levity  with  each.  (5)  Said  bill  is  multi- 
farious, because  it  brings  in  parties  as  defend- 
ants to  matters  with  which  they  are  not  con- 
nected, and  the  relief  sought  is  not  the  same 
against  all  the  defendants.  (6)  Said  bin  Is 
multifarlons,  because  these  defendants  are 
eadi  brought  In  by  the  bill  to  defend  on  vari- 
ous matters,  with  a  large  portion  of  which 
the  bill  shows  that  each  defendant  did  not 
have  any  knowledge,  participation,  or  connec- 
tion.    (7)  Said   bin  is  multifarious  in   this: 


that  it  seeks  to  hold  these  defendants  Pitts  k 
Paulk,  W.  M.  Pitts,  and  L.  Bemheimer  liable 
for  proceeds  of  the  product  of  said  Bullock 
County  Manufacturing  Company,  aUeged  to 
have  been  misappropriated  by  them,  and  said 
L.  Sessions,  L.  Bemheimer,  and  J.  L.  Pitts 
liable  for  the  alleged  noncompliance  of  said 
manufacturing  company  with  the  statutory 
requirements  in  the  issuance  of  said  bonds 
and  the  execution  of  said  mortgage,  and  the 
said  J.  A.  Paulk  and  the  said  J.  L.  Pauik 
liable  for  the  proceeds  of  said  manufacturing 
company  aUeged  to  have  been  wrongfuUy  ap- 
propriated by  them,  when  it  is  not  shown  that 
said  parties  are  In  privity  with  each  othw, 
and  when  said  different  acts  have  no  connec- 
tion with  each  other.  (8)  Said  blU  Is  multi- 
farious in  that  It  seeks  relief  against  W.  M. 
Pitts,  Pitts  &  Paulk,  and  L.  Bemheimer  for 
the  aUeged  misappropriation  by  them  of  the 
proceeds  of  the  product  of  the  Bullock  County 
Manufacturing  Company,  and  also  seeks  to 
have  the  mortgage  on  the  plant  and  machin- 
ery of  said  corporation  set  aside  on  the  ground 
of  noncompliance  with  the  statutory  require- 
ments for  the  authorization  and  execution  of 
mortgages  by  private  corporations.  (9)  There 
Is  a  misjoinder  of  parties  defendant  to  said 
bin,  In  that  the  defendants  charged  therein 
with  a  misappropriation  of  the  proceeds  of  the 
product  of  said  defendant  corporation  are 
Joined  with  its  bondholders,  who  are  charged 
with  acts  going  to  make  said  bonds  mature 
before  they  were  rightfully  due.  (10)  The  bill 
does  not  state  any  facts  which  show  that  these ' 
defendants,  or  either  of  them,  In  the  decree 
of  foreclosure,  were  guilty  of  a  conuslve  effort 
to  prefer  any  claim  or  debt  held  by  J.  L.  Pitts 
against  said  corporation  and  the  said  3.  A. 
Paulk.  (11)  They  demur  to  an  that  portion 
of  paragraph  2%  of  said  bill,  commencing  on 
line  29,  page  6,  at  the  words,  "that  the  making 
of  said  mortgage,"  to  the  end  of  said  para- 
graph, on  the  grounds  (a)  that  the  same  are 
not  clear  and  orderly  statements  of  facts,  but 
are  conclusions  of  the  pleader;  (b)  because 
the  same  are  Irrelevant,  prolix,  and  frivolous; 
(c)  because  the  facts  complained  of  cannot  be 
taken  advantage  of  by  simple  contract  cred- 
itors, which  the  complainants  are  shown  to  be 
by  said  bill;  (d)  because  simple  contract  cred- 
itors cannot  be  heard  to  complain  of  irregulari- 
ties or  noncompliance  with  statutory  require- 
ments by  private  corporations  in  the  issuance 
of  their  bonds  and  the  execution  of  their  mort- 
gage. (12)  They  demur  to  aU  that  part  of 
paragraph  3  of  said  bill  commencing  at  the 
words,  "And  complainants  further  aver,"  on 
line  21,  page  6,  to  the  end  of  said  paragraph, 
because  the  same  are  not  clear  and  orderly 
statements  of  facts,  but  are  conclusions  of  the 
pleader;  (b)  because  the  same  are  Irrelevant, 
prolix,  and  frivolous.  (13)  They  demur  to  the 
aUegatlons  in  paragraph  3  of  said  bill  that 
said  S.  J.  Foster  took  $18,000  of  said  bonds 
for  $16,500,  (a)  because  these  complainants  are 
shown  by  the  bill  to  be  simple  contract  cred- 
itors, and  do  not  show  that  they  were  injured 
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thereby;  (b)  because  said  facts  glye  the  eom- 
plalnauts  no  equity,  or  ground  for  the  relief 
prayed  against  these  defendants,  or  either  of 
them;  (c)  and  because  usury  is  a  defense  per- 
sonal to  the  borrower  or  his  personal  repre- 
sentatives, and  cannot  be  set  up  by  creditors 
of  a  borrower  who  had  no  connection  with 
said  transaction;  (d)  and  because  the  amount 
of  usury  Is  not  set  forth  distinctly  and  cor- 
rectly, nor  the  terms  and  nature  of  the  usuri- 
ous agreement,  nor  the  amount  of  the  itay- 
ments;  (e)  and  because  the  purchase  of  the 
bonds  of  a  corporation  at  less  than  their  face 
value  is  permitted  by  law,  and  is  not  a  usurl- 
ons  transaction:  (f)  because  the  considera- 
tion of  bonds  cannot  be  impeached  by  a  stran- 
ger, not  standing  precisely  in  the  situation 
of  the  original  parties,  and  identified  In  equity 
by  privity  of  title  with  them.  (14)  They  de- 
mar  to  the  tenth  paragraph  of  said  bill,  be- 
cause the  same  are  not  clear  and  orderly  state- 
moits  of  facts,  but  are  conclusions  of  the 
pleader;  (b)  because  no  facts  are  stated  in 
said  paragraph  which  give  the  complainants 
any  equity,  or  entitle  them  to  any  relief  prayed 
against  these  defendants,  or  either  of  them; 
(c)  because  no  facts  are  stated  showing  that 
the  officers  of  said  corporation  exceeded  their 
authority  In  the  issuance  of  said  bonds  and  the 
execution  of  said  mortgage;  (d)  because  the 
facts  stated  In  said  paragraph  are  Irrelevant 
and  immaterial;  (e)  because  simple  contract 
creditors  have  no  right  to  complain  of  the  al- 
leged excess  of  authtwlty  by  said  officers;  (f) 
because  these  complainants  are  shown  to  be 
neither  stockholders  nor  bondholders  of  said 
corporation,  nor  parties  having  any  connection 
with  said  transaction  whatever.  (15)  They 
demur  to  the  eleventh  paragraph  of  said  bill 
on  the  grounds  that  B^blblt  A,  attached  to 
said  bill,  shows  that  all  the  property  now  in 
the  possession  of  said  corporation  Is  covered 
by  said  mortage;  (b)  because  if  any  new 
machinery,  not  covered  by  said  mortgage,  is 
sought  to  be  seld  under  said  mortgage,  these 
complainantB  had  a  full  and  adequate  remedy 
at  law  to  enforce  their  rights  upon  the  same; 
<c)  because  the  allegations  contained  in  said 
bill  are  immaterial  and  Irrelevant  (16)  They 
demur  to  the  allegation  that  said  Ii.  Bem- 
beimer  did  not  apply  any  of  the  assets  of  said 
corporation  which  came  into  his  hands  to  the 
payment  of  Its  taxes,  because  this  fact  gives 
to  these  complainants  no  equity  or  ground  for 
lelief.  (17)  Thi»e  Is  a  nonjoindw  of  parties 
defendant  In  said  bill,  in  that  It  Is  alleged  in 
aald  bill  that  bonds  of  said  Bollock  Coimty 
Manufactoring  Company  are  outstanding  to 
the  amount  of  $17,000,  and  that  the  defendant 
L.  Bemhelmer  holds  ^13,000  thereof,  and  the 
defendant  L.  Sessions  holds  $2,000  thereof; 
and  it  is  also  alleged  therein  that  defendant 
3.  L.  Pitts  owns  none  of  said  bonds,  and  the 
■aid  bill  seelcs  to  have  declared  void  the  whole 
of  the  bonds  of  said  corporation  now  outstand- 
ing; and  the  person  or  persons,  party  or  par- 
ties, wko  own  the  remaining  $2,000  In  face 
Talne  of  said  bonds,  are  not  made  parties 


defendant  to  said  Mil,  and  It  Is  not  averred 
that  they  are  unknown.  (18)  There  is  a  non- 
Joinder  of  parties  defendant  to  said  bill,  be- 
cause said  bill  seeks  to  declare  void  the  bonds 
and  mortgage  of  the  defendant  Bullock  County 
Manufacturing  Company,  and  It  is  not  shown 
by  said  bill  to  what  party  or  parties  four  of 
the  bonds  of  said  corporation  secnred  by  said 
mortgage  belong,  nor  are  the  party  or  parties 
holding  said  bonds  made  parties  defendant  to 
this  bUL  (10)  There  is  a  nonjoinder  of  parties 
defendant  to  this  bill,  in  that  the  party  or  par- 
ties who  hold  or  own  four  of  the  bonds  of  said 
corporation  sought  to  be  declared  void  are  not 
brought  in  to  defend  against  said  bill,  and 
it  is  nowhere  averred  in  said  bill  that  the 
owner  or  owners  of  said  bonds  are  unknown. 
(20)  Because  it  is  not  alleged  in  said  bill  who 
owns  the  $2,000  of  bonds  unaccoonted  for 
therein,  or  that  the  coupons  thereon  had  been 
paid,  or  that  the  ownw  or  owners  thereof 
participated  or  colluded  In  any  acts,  or  com- 
mitted any  acts,  for  the  purpose  of,  or  with 
the  intent,  or  which  had  the  effect  of,  making 
said  bonds  mature  before  they  were  rightfully 
due.  The  Bullock  County  Bank  demurred  to 
the  bill,'  upon  tbe  following,  among  other, 
grounds:  (1)  The  bUl  does  not  state  any  facts 
which  show  that  this  defendant  in  the  decree 
ef  foreclosure  was  guilty  of  a  collusive  effort 
to  prefer  any  claim  or  debt  held  by  J.  L.  Pitts 
against  said  corporation  and  the  said  J.  A. 
Paulk.  (2)  The  bill  does  not  state  any  facts 
which  show  that  this  defendant  was  guilty  of 
collusive  effort  to  enforce  the  payment  of  said 
bonds  before  they  were  rightfully  due.  (8) 
The  bill  does  not  show  that  this  defendant  is 
violating  Its  fldnciary  duties  by  misusing,  mis- 
applying, or  wasting  the  said  property,  the 
subject-matter  of  this  suit  Upon  the  submis- 
sion of  the  cause  upon  the  demurrers,  the 
chancellor  sustained  these  grounds  of  de- 
murrer whlcb  are  above  set  out,  and  overruled 
the  other  grounds  of  demurrer.  From  the  de- 
cree sustaining  said  groimds  of  denrarrer,  the 
complainants  appeal,  and  assign  the  rendition 
thereof  as  enor. 

J.  D.  Norman,  for  appellants.  Blmest  L. 
Blue,  Thos.  O.  &  Gbas.  P.  Jones,  D.  S.  Be- 
thune,  and  HaJloway  &  Halloway,  for  appd- 
lees. 

MeCIiBLLAN,  0.  J.  An>ellant8,  as  simple 
contract  creditors  of  the  BuUock  County  Man- 
ufacturing Company,  a  private  corporation, 
filed  their  bill  for  the  purpose  of  having  can- 
celed and  annulled  mortgages  executed  to  se- 
cure the  bonds  of  said  corporation,  and  to 
hold  certain  of  Its  officers,  president,  .secre- 
tary, and  a  director.  Individually  responsible 
for  assets  of  the  corporatl<m  alleged  to  have 
been  appropriated  by  them  to  debts  due  them 
individually,  and  also  one  of  the  bondholders, 
for  the  proceeds  of  assets  applied  to  the  pay- 
m«it  of  the  Individual  debt  of  the  president 
of  said  corporation,  and  also  a  debt  due  him 
from  the  corporation.    Neither  of  the  debtd 
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dae  complainants  accrued  prior  to  the  year 
1896.  The  first  11  paragraphs  of  the  bill 
deal  principally  with  the  bonds  and  mort- 
gages executed  by  the  corporation.  The  re- 
spondent debtor  corporation  was  incorporated 
on  the  7th  of  November,  1889,  with  an  au- 
thorized capital  stock  of  |25,000,  of  which 
121,800  was  paid  up,  and  no  more  of  the 
stock,  It  seems,  was  ever  subscribed  for  or 
issued.  On  the  same  date,  by  resolution  of  a 
majority  of  the  stockholders,  authority  was 
given  to  Issue  40  bonds,  each  of  the  face 
value  of  $500,  aggregating  $20,000,  to  ma- 
ture and  become  due  in  five  years.  Only  36 
of  the  bonds  were  Issued,  all  of  which  were 
taken  by  S.  J.  Foster,  the  president  of  the 
corporation,  he  paying  in  cash  therefor  the 
sum  of  |16v500.  It  Is  averred  in  the  bill  that 
the  bonds  were  worth  their  face  value,  and  it 
Is  charged  that  the  statutory  requirements  as 
to  notice  for  the  issuing  of  bonds  and  making 
a  mortgage  were  not  complied  with.  The 
pleader  concludes,  from  this  statement  of 
facts,  with  the  averment  that  the  bonds  and 
mcatgage  were  usurious  and  void. 

It  has  been  often  decided  that  subdivision 
7,  §  1256,  Code  1896  (section  1664,  Code  1886), 
was  Intended  for  the  protection  of  the  stock- 
holders, and.  If  there  was  no  complaint  on 
their  part,  the  failure  to  observe  its  provisions 
was  not  available  to  creditors.  Nelson  v. 
Hubbard,  96  Ala.  238,  11  South.  428;  Barrett 
V.  Pollak,  108  Ala.  390,  18  South.  615;  Iron 
Co.  T.  McKeever,  112  Ala.  134,  20  South.  84. 
The  mere  fact  that  the  president  of  the  cor- 
poration, with  the  consent  of  the  board  and 
stockholders,  purchased  bonds  of  the  corpora- 
tion of  the  value  of  $18,000  for  $16,500,  alone, 
furnished  no  ground  of  complaint  to  creditors 
whose  debts  were  not  contracted  for  nearly 
six  years  afterwards,  either  on  the  ground  of 
usuiy  or  fraud.  From  all  that  is  said  in  th^ 
bill,  our  conclusion  Is  that,  so  far  as  com- 
plainants are  concerned,  the  issue  of  the  bonds 
referred  to,  and  the  execution  of  the  mort- 
gage to  secure  them,  were  done  in  good  faith 
and  are  valid.  The  bUI  then  proceeds  to  set 
out  a  transaction,  or  "deal,"  between  the  said 
S.  J.  Foster  and  one  J.  A.  Paulk,  which  oc- 
curred In  the  year  1895.  It  avers  that  the  said 
Foster  owned  the  stock  originally  issued  to 
him,  and  $17,000  of  said  bonds  ($1,000  of  the 
$18,000  having  been  retired);  that  X  A.  Paulk 
owned  a  large  quantity  of  the  stock  of  the 
Bullock  County  Bank,  a  private  corporation, 
and  that  they  agreed  to  exchange  the  one  for 
the  other,— that  Is,  that  S.  J.  Foster  would, 
transfer  his  bonds  and  stock  of  the  Bullock 
County  Manufacturing  Company  to  J.  A. 
Paulk,  and  In  exchange  therefor  the  said 
Paulk  would  transfer  his  bank  stock  to  said 
Foster.  As  the  bonds  were  past  due,  it  waa 
agreed  that  Foster  should  procure  the  issue 
of  new  bonds,  to  run  for  10  years.  At  the 
time  of  the  agreement  between  Foster  and' 
Paulk,  the  bill  avers  that  Paulk  was  Indebted 
largely  to  one  Bernhelmer  and  to  one  Sessions, 
to  KcuDe  which  be  had  deposited  with  them, 


as  collateral,  a  large  part  of  the  bank  stock 
owned  by  him;  and,  in  order  to  carry  out 
his  agreement  with  Foster,  it  was  agreed  and 
understood  that  the  said  Bernhelmer  and  the 
said  Sessions  should  release  the  bank  stock 
thus  held  as  collateral,  and  receive  from  J.  A. 
Paulk  the  new  bonds  of  the  Bullock  County 
Manufacturing  Company,  when  transferred  to 
him  by  Foster,  in  lieu  of  the  bank  stock.  At 
a  meeting  of  the  stockholders  of  the  Bullock 
County  Manufacturing  Company,  held  on  the 
22d  of  May,  1895,  a  resolution  was  adopted 
authorizing  the  issue  of  84  bonds,  each  for 
$500,  aggregating  $17,000,  bearing  8  per  cent, 
with  Interest  coupons  attached,  payable  semi- 
annually, to  be  secured  by  mortgage  on  all  the 
assets  owned  or  to  be  acquired;  and  It  is 
stated  In  the  resolution  that  the  purpose  of 
this  Issue  of  bonds  was  to  retire  and  cancel 
the  old,  outstanding  bonds,  which  were  then, 
past  due  and  unpaid.  The  new  bonds,  for  $500 
each,  were  Issued,  and  the  mortgage  to  secure 
them  executed,  which  was  duly  acknowl- 
edged and  recorded.  Each  of  these  bonds 
on  their  face  puixrart  to  be  one  of  a  series  of 
40,  each  for  $500,  aggregating  the  sum  of 
$20,000,  and  In  the  mortgage  to  secure  them 
it  is  stated  that  the  bonds  were  issued  to  pur- 
chase new  machinery,  lots,  etc.,  to  carry  on 
the  business  of  the  corporation.  Complain- 
ants do  not  aver  that  more  than  34  bonds,  ag- 
gregating $17,000,  were  issued,  and  It  is  fairly 
inferred  from  their  pleading  that  34  bonds 
were  Issued,  and  delivered  to  S.  J.  Foster,  the 
owner  of  all  the  outstanding  old  bonds,  and 
that  the  old  bonds  were  surrendered  In  Ilea 
of  them.  The  bill  further  shows  that  S.  J. 
Foster  indorsed  said  bonds  without  recourse, 
and  that  they  were  delivered,  and  his  stock 
transferred  to  J.  A.  Paulk,  as  agreed  upon; 
and  that  J.  A.  Paulk  delivered  $13,000  of  them 
to  Bernhelmer  and  $2,000  to  Sessions;  and 
the  bank  stock  held  as  collateral  was  deliver- 
ed to  Foster,  thus  carrying  out  the  agreement 
between  the  said  Foster  and  J.  A.  Paulk. 
So  far,  we  discover  nothing  unusual  or  fraud- 
ulent In  tbe  transaction  between  S.  J.  Foster 
and  J.  A.  Paulk,  and  J.  A.  Paulk  and  Bern- 
helmer and  Sessions.  It  seems  to  be  a  mere 
contract  between  the  parties  for  the  exchange 
of  property,  and  the  substitution  of  one  col- 
lateral for  another.  But  complainants  insist 
that,  as  the  resolution  of  the  stockholders  of 
the  Bullock  County  Manufacturing  Company 
authorized  the  Issue  of  only  34  bonds  of  $6(X> 
each,  aggregating  $17,000,  and  as  the  new 
bonds  on  their  face  show  that  they  were  a 
series  of  40  bonds,  aggregating  $20,000,  and! 
as  the  mortgage  executed  to  secure  them  pur- 
ports to  secure  40  bonds  aggregating  $20,000, 
It  Is  manifest  that  there  is  a  simulated,  ficti- 
tious debt  secured,  which  stamps  both  bonds 
and  mortgage  with  fraud,  and  vitiates  them 
as  valid  claims;  and,  further,  that  the  bonds 
were  Issued  without  authority.  The  bonds 
and  mortgage  bear  date  May  22,  1895.  The 
mortgage  seems  to  have  been  duly  filed  for 
record.    Neither  the  bonds  nor  mortgage  are 
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void  upon  their  face.  Complainants  did  not 
become  creditors  antn  aJmost  a  year  subse- 
quent to  the  Issue  of  the  bonds,  and  the  ez- 
ccntlon  and  record  of  the  mortgage.  They 
were  chargeable  with  notice  of  the  existence 
of  the  bonds  and  mortgage.  It  does  not  ap- 
pear that  there  were  creditors  then,  other 
than  the  holders  of  the  bonds  and  coupons, 
nnd  th^  were  owned  and  held  by  a  stock- 
holder and  director  of  the  corporation,  who 
favored  the  resolution  at  the  stockholders' 
meeting  and  signed  the  bond.  Neither  the 
corporation,  nor  the  bondholders,  nor  owners 
of  the  stock  raise  any  objection  to  their  va- 
lidity. Probably,  the  stockholders  may  have 
cause  to  complain;  but,  In  the  absence  of 
actual  fraud,— a  conclusion  not  authorized  by 
the  facts  stated,— the  complainants  cannot 
complain.  If  we  were  to  concede  the  Inva- 
lidity of  the  new  bonds,  and  mortgage  to  se- 
cure them,  we  do  not  see  how  complainants 
are  to  be  benefited  In  this  phase  of  the  case. 
As  stated,  the  corporation  was  Indebted  to  S. 
J.  Foster  In  the  sum  of  $17,000,  evidenced  by 
the  old  bonds,  and  which  are  secured  by  the 
first  mortgage.  Unless  this  debt  was  satis- 
fled  and  canceled  by  the  new  bonds.  It  re- 
mains in  force,  and  must  be  satisfied  from 
the  proceeds  of  the  assets  of  the  corporation 
debtor  covered  by  the  first  mortgage,  in  pref- 
erence to  complainants'  claims.  We  do  not 
find  that  complainants  are  entitled  to  any  re- 
lief from  the  averments  thus  far  considered. 

The  complainants  further  aver  that,  after 
3.  A.  Faulk  acquired  the  bonds  and  stock  from 
S.  J.  Foster,  at  a  meeting  of  the  stockholders 
beld  in  June,  1895,  he,  the  said  Paulk,  was 
elected  president,  and  his  son  secretary,  and 
that  he  continued  as  its  president,  exercising 
a  controlling  Influence  In  Its  management. 
■Paragraphs  12  and  13  of  the  bill  are  quite 
lengthy,  consisting  of  many  disconnected 
statements,  which  seem  to  have  no  special  re- 
lation to  each  other,  and  we  are  not  sure  that 
we  fully  apprehend  the  purpose  and  scope  In- 
tended by  them  all.  We  are  of  opinion  that 
the  main  purpose  of  these  paragraphs  was  to 
assail  the  validity  of  a  decree  which  had 
been  rendered  by  the  chancery  court  foreclos- 
ing the  mortgage  for  the  beneflt  of  the  bond- 
iholders,  and  also  to  hold  the  president,  J.  A. 
Faulk,  and  secretary  and  treasurer,  J.  L. 
Paulk,  and  certain  creditors  of  the  corpora- 
tion, trustees  In  Invltmn  for  the  proceeds  of 
property  of  the  corporation  applied  to  the 
paymei^t  of  claims  due  them,  by  which  they 
were  preferred  to  other  creditors.  The  bona 
fides  of  these  claims  is  not  assailed.  The 
complaint  is  that  such  preferences  are  unau- 
thorized and  lllegaL  The  mortgage  provides 
that,  in  default  of  the  payment  of  the  taxes 
due  from  the  corporation  for  six  months,  or  In 
default  of  the  payment  of  the  coupons,  the 
-whole  of  the  bonds  shall  mature  and  become 
due,  and,  upon  request  of  the  bondholders 
owning  one-fourth  of  the  entire  amount,  the 
trustee  shall  proceed  to  foreclose  the  mort- 
gage. The  bill  for  the  foreclosure  avers  de- 
25  So.— 34 


fault  for  more  than  six  months,  and  that  there 
were  past  due  over  $1,500  of  unpaid  Interest 
coupons,  that  the  corporation  had  become  In- 
solvent, and  that  the  officers  of  the  corpora- 
tion had  ceased  to  give  It  any  attention,  and 
that  the  property  was  wasting  for  want  of 
care,  and  that  all  the  bondholders  had  united 
in  demanding  the  foreclosure  of  the  mort- 
gage. The  foreclosure  decree  is  dated  June 
12, 1887,  and  complainants'  bill  was  flled  July 
19,  1897.  It  avers  the  Insolvency  of  the  cor- 
poration, that  its  officers  had  ceased  to  give 
It  any  attention,  and  that  Its  property  was  be- 
ing wasted  for  want  of  attention;  and  it 
prays  for  the  sale  of  the  same  property  de- 
creed to  be  sold  by  the  foreclosure  suit.  No 
reason  Is  assigned  why  the  property  will  not 
sell  for  as  much  under  the  foreclosure  decree 
as  under  a  decree  in  the  present  proceeding, 
and  the  foreclosure  decree  provides  that  the 
register  Ehall  not  receive  a  less  bid  than  $17,- 
000.  It  is  clear  from  complainants'  bill  that 
there  Is  a  valid  debt,  evidenced  by  bonds  is- 
sued by  the  corporation  debtor,  secured  by 
mortgage,  amounting  to  $17,000,  which  Is  en- 
titled to  preference  over  complainants'  claims, 
and  It  is  not  shown  that  the  assets  are  worth 
more  than  $17,000.  The  averments  of  the 
bill  of  complainants  fall  far  short  of  showing 
that  the  proceedings  in  the  chancery  court 
were  fraudulent  and  collusive.  This  decree 
Is  defective  and  insufficient.  In  that  the  de- 
cree does  not  ascertain  and  adjudge  an  In- 
debtedness, and  ascertain  the  amount.  It  Is 
probable  that  the  decree  should  be  amended 
nunc  pro  tunc,  so  as  to  authorize  a  sale  of 
the  property. 

The  bill  Is  also  without  equity  in  Its  attadc 
upon  transfers  of  property  by  the  corporation 
to,  and  hi  payment  of  debts  held  by,  its  di- 
rectors and  officers.  Corey  v.  Wadsworth 
(Ala.)  25  South.  503.  The  assignments  of  de- 
murrer going  to  this  part  of  the  bin  were 
well  taken,  and  the  motion  to  dismiss  the  bill 
for  want  of  equity  should  have  been  granted. 
But  as  this  appeal  is  by  the  complainants  be- 
low, and  only  the  court's  rulings  In  sustaining 
certain  asslgiunents  of  demurrer  are  assigned 
as  error,  and  these  rulings  are  without  error, 
the  decree  must  be  affirmed.    Affirmed. 

The  foregoing  opinion,  with  .the  exceptioa 
of  the  last  paragraph,  was  prepared  by  for- 
mer JusUce  COLEMAN. 


(120  Ala.   323) 
NABORS  V.  STATH.i 
(Supreme  Court  of  Alabama.    Feb.  1,  1889.) 

MCBDXB    TbLIX/ — SBP1.BATION    OV    JUBT — SBLV-Db- 
FENSB — IKBTBUCTION. 

1.  During  a  murder  trial  the  jury  was  ex- 
cused to  go  to  the  vestibule  of  the  court  room 
in  charge  of  a  bailiff,  and  shortly  11  of  them 
returned  with  the  bailiff,  the  twelfth  rematning^ 
in  the  veBtibule,  another  bailiff  being  with  him. 
The  vestibule  was  in  full  view  of  the  judge, 
the  door  and  windows  on  either  side  being  open. 

1  Rehearing  denied  April  14,  1889. 
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The  Jaror  returned,  and  resumed  his  seat  in  the 
box,  without  commnnicatiner  with  any  per- 
Ron,  or  seeing  any  one  but  the  bailiff.  BeU, 
that  this  was  not  an  unwarranted  s^aration 
which  could  prejudice  accused. 

2.  Where,  in  a  murder  trial,  the  evidence 
tends  to  show  an  unjustifiable  killing,  and  ac- 
cused pleads  self-defense,  a  charge  to  acquit 
predicated  on  this  plea  should  not  be  given, 
which  omits  to  hypothesize  the  elements  of  self- 
defense,  to  wit,  that  there  must  exist  an  im- 
perious necessity  to  strike  in  order  to  save  his 
own  life  or  himself  from  great  bodily  harm,  and 
that  be  must  have  no  reasonable  mode  of  escape 
without  increasing  his  own  peril,  or  putting 
himself  at  a  greater  disadvantage. 

3.  The  mere  "belief  of  the  existence  of  great 
peril  will  not  justify  killing  in  self-defense; 
the  appearances  must  be  such  aa  to  create  a 
reasonable  apprehension  and  produce  an  honest 
belief  in  accused's  mind  of  the  existence  of  im- 
minent peril. 

4.  Where  accused  is,  in  terms,  charged  with 
murder  in  the  second  degree,  under  a  form  of 
indictment  adapted  to  eitner  the  first  or  second 
degree,  a  charge  was  faulty  which  required  the 
jury  to  find  premeditation. 

6.  A  charge  on  self-defense  is  bad  which 
states  that  accused  must  be  "reasonably"  free 
from  fault. 

0.  A  charge  In  part  abstract,  because  hypothe- 
sizing impeachment  on  the  ground  of  contradic- 
tory statements,  when  no  attempt  at  such  im- 
peachment was  made,  was  properly  refused. 

Appeal  from  circuit  court,  Shelby  county; 
George  E.  Brewer,  Judge. 

Jasper  Nabors  was  convicted  of  murder  In 
the  second  degree,  and  appeals.    Affirmed. 

The  defendant  requested  the  court  to  give 
to  the  jury  the  following  charges,  and  sepa- 
rately excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (a)  "The  court  char- 
ges the  Jury  that,  if  they  believe  from  the 
evidence  that  the  defendant  at  the  time  he 
fired  had  reasonable  grounds  for  believing 
that  Bent  Payne  had  a  felonious  design 
ngalnst  him,  and  under  that  supposition  be 
killed  the  deceased,  they  should  not  find  the 
defendant  guilty  of  murder."  (b)  "The  court 
charges  the  Jury  that.  If  they  believe  from  the 
evidence  that  the  defendant  was  free  from 
bringing  .on  the  difficulty  at  the  time  of  the 
killing  of  the  deceased,  and  that  the  deceased 
attacked  the  defendant  with  what  the  defend- 
ant thought  to  be  a  gun,  then  the  defendant 
was  not  bound  to  retreat,  if  the  appearances 
were  such  as  to  cause  him  to  believe  that  by 
retreating  he  would  increase  the  danger  to.  his 
life."  (c)  "The  court  charges  the  Jury  that,  if 
they  believe  from  the  evidence  tliat  the  de- 
fendant was  free  from  fault  In  bringing  on  the 
difficulty,  and  that  at  tlie  time  of  firing  the 
fatal  shot  defendant  had  reasonable  cause  to 
bdieve  the  existence  of  facts  which  would 
Justlty  a  killing,  they  should  find  blm  not 
guilty.?*  (d)  "The  court  charges  the  Jury  that, 
before  they  can  find  the  defendant  guilty  as 
<^arged,  they  must  be  convinced  by  the  evi- 
dence, beyond  a  reasonable  doubt  and  to  a 
moral  certainty,  that  he  killed  the  deceased 
with  i)remeditatlon  and  malice  aforethought." 
(e)  "I  charge  yon,  gentlemen  of  the  jury,  one 
of  the  elements  of  self-defense  is  that  the  de- 
fendant must  be  reasonably  free  from  fault  In 
bringing  on  the  difficulty,  and  I  also  charge 


you  that  the  burden  of  proof  Is  not  on  the 
defendant  to  prove  this  element"  (f)  "Hie 
court  charges  the  jury  that  witnesses  may  be 
impeached  by  proving  contradictory  state- 
ments, or  by  proving  that  their  characters  in 
the  community  where  they  live  are  bad  for 
truth  and  veracity;  and  the  court  charges  the 
jury  that,  when  a  witness  has  been  impeached 
in  any  way,  the  law  authorizes  the—  They 
may  disregard  said  witness*  testimony."  (g) 
"The  conrt  charges  the  jury  that,  if  they  'be- 
lieve' from  the  evidence  that  at  the  time  of 
the  shooting  of  the  deceased  the  defendant 
was  going  along  the  public  road  leading  to 
his  father's  house,  and  the  deceased  'come*  out 
of  the  post  office,  and  attacked  the  defendant 
with  something  that  tbe  d^mdant  'believed' 
to  be  a  gun,  then  the  defendant  had  a  right  to 
act  on  appearances,  and  defend  himself;  and, 
if  they  further  'believe'  that  he  did  nothing 
more  than  'defend'  himself,  they  must  find 
the  defendant  not  guilty."  (h)  "The  court 
charges  the  jury  that,  if  they  believe  from  all 
the  evidence  that  after  defendant  got  tbe  gun 
from  Rhodes  Alstone's  house  he  started  home, 
and  that  when  he  got  near  deceased's  store 
Bent  Payne  came  out  of  said  store  with  a 
gun,  or  something  that  lotted  like  a  gun  to 
defendant,'  and  if  they  further  believe  from 
the  evidence  that  defendant,  acting  under  the 
reasonable  apprehension  of  losing  his  life  or 
of  receiving  great  bodily  harm,  fired  the  fiital 
shot,  then  they  should  find  the  defendant  not 
guilty.'*  (1)  "The  court  charges  the  jury  that, 
if  they  beHeve  from  the  evidence  that  the 
defendant's  life  was  threatened,  and  that  he 
went  to  Rhodes  Alstone's  house  and  got  his 
gun  to  protect  his  life,  and  that  he  started  to 
his  father's  house  along  the  public  road  which 
leads  near  by  the  deceased's  place  of  business, 
and  that  just  as  the  defendant  was  passing  the 
place  of  business  of  deceased  he  came  out  and 
attacked  the  defendant  with  what  the  defend- 
ant thought  to  be  a  gun,  then  the  defendant 
had  a  right  to  act  on  aH)earances,  and  defend 
himself." 


J.  R.  Beavens,  for  appellant 
Brown,  Atty.  Gen.,  for  the  State. 


Obas.  Q. 


DOWELL,  J.  The  defendant  was  Indicted 
and  tried  in  the  circuit  court  of  Shelby  coun- 
ty on  a  charge  of  murder.  During  the  prog- 
ress of  the  trial,  the  jury,  in  charge  of  a  bail- 
iff of  the  court  and  by  permission  of  the 
court  retired  to  a  water-doset  wh]ch  waa 
located  on  the  same  floor  with  the  court  room, 
and  adjoining  the  vestibule  to  the  court  room; 
the  closet  being  entered  by  a  door  opening 
into  the  vestibule.  In  a  short  while,  11  of 
the  jurors,  in  charge  of  the  bailltt,  returned 
to  the  court  room,  resuming  their  places  in 
the  jury  box.  The  twelfth  juror  remained 
alone  in  the  closet  no  other  person  being 
within  the  closet  during  the  stay  of  this  Ju- 
ror in  the  same.  WbUe  said  juror  remained 
in  the  closet  another  bailiff  of  the  court  re- 
mained in  the  vestibule ;  the  only  acceas  to 
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the  closet  being  the  door  which  opened  Into 
the  yeatlbnle.  The  vestlbole  wu  In  front  of 
the  bench  of  the  presiding  judge,  and  the  door 
leading  from  the  conrt  room  Into  the  vesti- 
bule being  open,  together  with  the  windows 
on  either  side  of  the  door,  afforded  a  view  of 
the  vestibule  to  the  Judge.  This  twelfth  juror 
in  a  short  while  afterwards  came  directly 
from  the  closet,  through  the  vestibule,  into 
the  court  room,  resuming  his  seat  in  the  jury 
box.  He  had  no  communication  with  any 
person,  and  saw  no  person  in  the  vestibule, 
except  the  o£9cer  of  the  court.  This  was  not 
aa  unwarranted  separation,  nor  was  it  at  all 
calculated  to  injure  or  prejudice  the  defend- 
ant Butler  T.  State,  72  Ala.  179.  The  tes- 
timony offered  by  the  state  tended  to  show  a 
deliberate  and  unprovoked  killing  by  the  de- 
fendant of  the  deceased.  The  defendant  set 
up  the  plea  of  self-defense,  and  testified  In 
bis  own  behalf  along  that  line.  He  also  in- 
troduced evidence  tending  to  Impeach  several 
of  the  state's  witnesses  on  their  bad  charac- 
ter for  truth  and  veracity.  The  state.  In  re- 
buttal of  this  impeaching  testimony,  intro- 
duced evidence  tending  to  sustain  the  charac- 
ter of  one  of  the  witnesses  sought  to  be  Im- 
peached. The  court,  after  giving  a  number 
of  charges  requested  by  the  defendant,  re- 
fused to  give  the  written  charges  requested 
by  the  defendant,  and  designated  as  a,  b,  c, 
d,  e,  f,  g,  h,  and  1,  and  which  we  are  now  to 
consider. 

The  charges  designated  a,  b,  c,  g,  h,  and  I, 
based  on  the  theory  of  self-defense,  may  well 
be  treated  and  disposed  of  together.  While 
some  of  them  have  more  vices  than  others, 
each  and  every  one  of  them  is  afflicted  with 
the  common  infirmity  of  omitting  an  essen- 
tial dement  of  the  law  of  self-defense.  In  a 
trial  for  homicide,  where  the  defendant  in- 
vokes the  doctrine  of  self-defense,  the  defend- 
ant must  himself  be  free  from  fault  In  bring- 
ing on  the  difficulty;  and,  this  being  so,  it  Is 
incumbent  upon  him  to  show  CI)  that  at  the 
time  of  the  fatal  blow  there  existed  an  Im- 
perious necessity,  real  or  apparent,  to  strike 
fn  order  to  save  his  own  life  or  himself  from 
great  bodily  harm,  and  (2)  that  he  had  no 
reasonable  mode  of  escape,  without  incieasing 
his  own  peril,  or  putting  himself  at  a  disad- 
vantage under  which  he  did  not  already  labor. 
Such  necessity  does  not  exist,  unless  the  ap- 
parent danger  be  such  as  would  create  a  rea- 
sonable apprehension,  and  produce  In  the  mind 
of  the  defendant  an  honest  belief  of'  Its  ex- 
istence. Such  being  the  law  where  there  is 
evidence  tending  to  show  an  unjustifiable  kill- 
ing, a  charge  to  the  jury,  at  the  request  of 
the  defendant,  predicated  upon  this  plea, 
which  omits  to  hypothesize  these  elements  of 
self-defense,  or  any  one  of  them,  and  con- 
taining an  Instruction  to  acquit,  should  not 
be  given  by  the  court  Testing  the  written 
charges  a,  b,  c,  g,  h.  and  i  by  the  foregoing 
standard,  they  were  properly  refused.  Roden 
v.  State,  »7  Ala.  54,  12  South.  419;  Rutledge 
T.  State^  88  Ala.  85,  7  South.  335;  Zaner  v. 


State,  90  Ala.  651,  8  South.  698;  Waller  v. 
State,  89  Ala.  79,  8  South.  153;  Naugher  v. 
State,  105  Ala.  26,  17  South.  2A.  While 
charges  b  and  i  do  not  contain  instructions 
to  acquit  they  are  offensive  to  the  law  laid 
down  in  other  respects.  The  mere  "thought" 
or  imagination  in  the  mind  of  the  defendant 
though  arising  from  appearances  of  the  ex- 
istence of  Imminent  peril  to  himself,  will  not 
justify  the  killing  of  his  adversary.  As  said 
above,  the  appearances  must  be  such  aa  to 
create  a  reasonable  apprehension,  and  pro- 
duce an  honest  belief  in  the  defendant's  mind, 
of  the  existence  of  imminent  peril  or  impend- 
ing danger  to  his  life,  or  of  great  bodily  barm. 

The  indictment  la  In  the  form  given  In  the 
Code.  Cr.  CJode  1896,  p.  333,  form  63.  The 
statute  defines  murder  in  the  first  and  second 
degrees.  Code  1896,  |  4864.  This  section  re- 
fers to  form  63  as  the  form  for  Indictment 
The  Indictment  In  terms  charges  murder  In 
the  second  degree  under  the  law.  The  only 
conclusion,  therefore,  is  that  while  it  in  terms 
charges  murder  in  the  second  degree,  the  stat- 
ute makes  It  a  sufficient  indictment  for  mur- 
der in  either  degree.  The  Indictment  then 
charging  murder  in  the  second  as  well  as  in 
the  first  degree,  the  charge  designated  d, 
and  requested  by  the  defendant  was  bad  in 
the  use  of  the  word  "premeditation";  this  not 
being  an  essential  Ingredient  of  murder  in  the 
second  degree,  as  defined  by  the  statute. 
Charge  e  does  not  state  the  law  of  self-de- 
fense correctly,  in  that  It  qualifies  the  free- 
dom from  fault  In  bringing  on  the  difficulty. 
Benson  v.  State,  112  Ala.  41,  21  South.  79, 
McQueen  v.  State,  103  Ala.  12,  15  South.  824; 
Johnson  v.  State,  102  Ala.  1,  16  South.  99. 
As  there  was  no  attempt  to  Impeach  any  wit- 
ness in  the  case  by  proving  contradictory 
statements,  charge  f,  in  hypothesizing  an  Im- 
peachment on  tliat  ground,  was  to  that  extent 
abstract  and  for  that  reason  was  properly  re- 
fused. 

We  find  no  error  In  the  record,  and  the 
judgment  of  the  circuit  court  Is  affirmed. 


(n   La.  Ann.   902) 
CUNNINGHAM  v.  DENIS.    (No.  12,953.) 
(Supreme  Court  of  Louisiana,    April  3,  1899.) 

ABBITRl.TOIt— POTraaS— CBAXaB    0>    AOBBaXBHT— 

I.TJLun.TTncs. 

1.  Two  partners.  In  disagreement  over  the  af- 
fairs of  a  partnership,  appointed  a  third  person 
as  arbitrator,  custodian,  receiver,  and  deposi- 
tary, with  authority  to  dispose  of  the  partner- 
ship assets,  pay  debts  of  tue  partnership,  and 
also  indiyiaual  debts  of  the  partners,  and  set- 
tle with  them  for  balance  left  over. 

2.  This  third  person,  acting  within  the  scope 
of  the  mandate  thus  accepted  by  him,  will  be 
protected  against  the  suit  of  one  of  the  part- 
ners seeking  to  hold  him  responsible,  on  the 
theory  of  a  change,  by  subsequent  agreement 
of  the  partners,  as  to  disposition  of  part  of  the 
assets.  Such  subsequent  agreement,  to  control, 
must  appear  with  as  much  certainty  and  deil- 
niteness  as  did  the  first  conferring  the  mandate. 


(Syllabus  by  the  Court) 
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Appeal  from  cItD  district  court,  paridi  of 
Orleans;  Frank  A.  Monroe,  Judge. 

Action  by  John  M.  Conningbam  against 
Jules  C.  Denis.  Judgment  for  defendant 
Plaintiff  appeals.     Affirmed. 

William  8.  Benedict  and  F.  Rivers  Richard- 
son, for  appellant  Buck,  Walshe  &  Buck, 
for  appellee. 

BliANCHARO,  J.  HalntifT  and  James  L. 
O'Connor  were  partners  in  a  contract  with  the 
city  of  New  Orleans  for  constructing  certain 
iron  bridges,  etc.  The  contract  had  been 
taken  In  the  name  of  O'Connor.  Payment 
for  the  bridges  was  made  by  the  city  In  cer- 
tificates of  Indebtedness,  or  warrants  drawn 
against  a  certain  fund,  which  It  seems  was 
yet  to  be  collected.  Four  such  certificates 
were  issued,  all  in  the  Individual  name  of 
O'Connor,  aggregating  the  full  value  of  |28,- 
983.  Disagreement  arose  between  the  part- 
ners, with  the  result  that  Cunningham  (plaln- 
tifl  herein)  filed  a  bill  in  equity  In  the  federal 
court  against  O'Connor,  the  object  of  wUch 
was  the  settlement  and  liquidation-  of  the 
partnership  affairs.  The  appointment  of  a 
receiver  was  asked,  an  Injunction  pendente 
lite  prayed  for,  and,  pending  its  consideration 
by  the  court  a  restraining  order  was  Issued 
prohibiting  O'Connor  from  collecting  or  dis- 
posing of  any  of  the  partnership  assets,  and 
particularly  the  certificates  or  warrants  Issued 
or  due  from  the  city  of  New  Orleans.  This 
litigation  in  the  federal  court  appears  to  have 
gone  no  further.  It  was  ended  by  agreement 
of  the  parties  thereto  to  submit  all  of  their 
differences  to  J.  C.  Denis  (now  defendant 
herein),  and  to  abide  by  his  decision  in  refer- 
ence to  same;  and  it  was  further  consented 
that  he  should  act  as  receiver  of  the  partner- 
ship, or,  rather,  aa  custodian  and  depositary 
of  its  effects  and  futids,  with  authority  to 
collect  and  dispose  of  its  assets  and  pay  its 
liabilities.  It  appears  that  the  only  assets 
which  passed  Into  the  hands  of  the  custodian 
so  selected  were  the  four  certificates,  herein- 
before referred  to.  Issued  by  the  city.  The 
selection  of  defendant  as  arbitrator  and  cus- 
todian was  made  December  3,  1896.  On  the 
same  day  the  two  partners  signed  a  further 
agreement  to  the  effect  that  the  custodian 
was  to  pay  the  Indebtedness  of  J.  L.  O'Con- 
nor (one  of  the  partners)  to  the  Oermania 
Bank,  and  the  bills  of  certain  other  creditors, 
who  were  mentioned;  all  bills  to  be  approv- 
ed, prior  to  payment  by  both  partners,  and 
to  be  paid  out  of  the  proceeds  of  the  certifi- 
cates Issued  by  the  city.  Following  this,  the 
partners  appear  to  have  agreed  upon  the 
figures  of  a  settlement  between  themselves, 
and  on  January  22,  1897,  placed  in  the  hands 
of  defendant  (arbitrator  and  receiver  afore- 
said) a  paper  evidencing  such  agreement,  as 
follows: 

"James  L.  O'Onnor  to  John  M.  Cunning- 
ham, Dr.:  To  balance  due  on  one-half  In- 
terest In  the  profits  on  contracts  taken  by  J. 


L.  O'(3onnor  and  J.  M.  Cunningham  under 
their  agreement  payable  out  of  the  proceeds 
of  sale  of  certificates  issued  by  the  city  of 
New  Orleans  in  favor  of  J.  L.  0'Ck>nnor,  and 
now  held  by  the  Germanla  Bank,  forty-nine 
hundred  and  elgbty-four  dollars  (fl,9Sl.)  Ap- 
proved, subject  to  one-half  of  discount  on 
sale  of  the  certificates  mentioned.  [Signed] 
J.  L.  O'Connor. 

"Accepted  In  settlement  of  balance  due  me, 
with  the  right  to  benefit  of  one-half  of  re- 
duction, if  any,  on  bills  now  pending  settle- 
ment    [Signed]    J.  M.  Cunningham." 

This  agreement  contemplated  two  things: 
(1)  That  the  city  certificates  should  be  sold 
by  the  receiver;  (2)  that  Cunningham  (plain- 
tiff) was  to  be  paid  what  was  stipulated  to 
be  due  him  out  of  the  proceeds  of  the  sale. 
But,  necessarily,  payment  to  him  was  to  be 
postponed  or  subordinated  to  payment  of 
those  claims  against  the  fund  which  the  two 
partners  approved  or  might  thereafter  ap- 
prove for  payment  Following  this,  the  two 
partners  repeatedly  urged  upon  the  receiver  to 
effect  a  sale  of  the  certificates,  to  the  end  of 
settling  the  debts  and  winding  up  the  affairs 
of  the  partnership,  and  he  exerted  himself  to 
dispose  of  them  to  the  best  advantage.  Fin- 
ally, through  a  firm  of  brokers,  he  effected  a 
sale  of  the  same  at  90  cents  on  the  dollar, 
and  realized  126,084.70  in  cash  for  the  lot 
out  of  which  he  paid  brokerage  commissions 
of  1  per  cent,  leaving  net  ¥25,791.87.  This 
was  on  May  4,  1897.  He  promptly  notified 
both  partners  of  the  sale  so  effected,  and  the 
next  day  J.  L.  O'Connor  replied,  by  letter,  ap- 
proving the  sale.  It  seems,  however,  that 
following  the  agreement  of  January  22d,  here- 
tofore recited,  some  negotiations  were  had  be- 
tween the  two  partners  looking  to  a  different 
settlement  of  the  $4,981,  agreed  on  as  Cun- 
ningham's share  of  the  profits  of  the  contract 
with  the  city.  It  appears  that  Cunningham 
proposed  to  take  at  par  one  of  the  certificates 
Issued  by  the  city  for  the  amount  due  him, 
paying  to  the  receiver  the  difference  between 
the  face  value  of  such  certificate  and  the 
amount  due  him  in  cash.  The  plaintiff  con- 
tends that  the  certificate  with  reference  to 
which  this  offer  was  made  by  him  was  the 
second  one,  in  point  of  date,  of  the  four  in  the 
receiver's  hands,  and  called  for  $5,800. 
O'Connor  testifies  that  be  expressed  himself 
as  willing  Cunningham  should  take  a  certifi- 
cate at  par  under  his  proposition,  he  paying 
the  difference  In  cash;  that  Cunningham  ask* 
ed  for  the  first  certificate,  L  e.  the  one  first 
In  point  of  date  (because  it  would  be  paid  first 
by  the  city),  but  that  he  refused  his  assent 
to  this,  and  only  agreed  that  he  should  take 
"a"  certificate  (meaning  one  of  the  four),  not 
specifying  which  one.  Plaintiff  and  his  at- 
torneys, it  seems,  had  some  conversation  with 
Jos.  Brewer,  attorney  for  O'Onnor,  and  with 
Chas.  F.  Buck,  attorney  for  defendant  and 
the  daim  is  set  up  that  the  latter  agreed  to 
the  settlement  upon  the  basis  of  the  surrender 
of  the  $5,800  certificate  to  plaintiff  in  fuU  of 
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his  claim,  he  paying  the  difference  In  cash. 
Mr.  Bncl{  denies  he  agreed,  on  behalf  of  de- 
fendant, to  such  settlement;  that  he  had  no 
authority  to  arrange  snch  a  settlement;  and 
that  as  far  as  he  went  was  to  say  that  he 
conid  see  no  objection  to  it,  if  defendant  con- 
eented.  He  says  be  was  at  that  time  with 
Jos.  Brewer,  the  attorney  of  O'Connor,  and 
was  also  the  attorney  of  the  Germanla  Bank, 
whose  president,  J.  C.  Denis,  was  the  receiv- 
er or  custodian  of  the  partnership  of  O'Con- 
nor and  Cunningham;  and  while,  ia  these 
capacities,  he  talked  over  the  proposition  of 
settlement  with  Cunningham  and  his  attor- 
neys, he  never  assumed  to  have  the  authority 
of  either  O'Connor  or  defendant  to  bind  them 
by  an  acceptance  of  the  proposition  made  by 
the  plalntitr.  The  matter  culminated  in  the 
following  letter,  to  wit: 

"New  Orleans,  La.,  28th  April,  1897.  Jos. 
Brewer,  Esq.,  Attorney  at  Law,  City— Dear 
Sir:  After  seeing  Mr.  Denis  abotit  the  Cnn- 
nlngham-O'Connor  matter,  I  had  some  Inter- 
view with  Mr.  Benedict  and  Mr.  Richardson, 
and  Mr.  Benedict  now  proposes  that  Mr.  Cun- 
ningham be  given  the  second  certificate, 
which  Is  dated  October  12th,  1896,  and  is  for 
$5,800,  offering  to  make  up  in  cash  the  differ- 
ence between  this  certificate  and  the  amount 
of  Cunningham's  claim.  As  there  is  a  prior 
certificate  for  ^,750,  this  proposition  seems 
fair  and  reasonable  to  me,  but  I  would  pre- 
fer not  to  submit  It  to  Ool.  Denis  without 
first  consulting  with  yon  about  It.  I  under- 
stand that  Mr.  O'Connor  will  agree  to  what- 
ever we  and  Ool.  Denis  may  decide  to  do. 
Tours  truly,   [Signed]   Chas.  F.  Buck. 

"April  80th,  OoL  J.  C.  Denis,  respectfully 
referred.    J.  L.  O'Connor." 

This  letter  supports  the  contention  of  Mr. 
Buck  that  he  had  not  definitely  assented  to 
any  settlement  proposed  by  plaintiff,  and  that 
the  matter  would  rest  finally  with  defendant 
and  O'Connor.  Instead  of  O'Connor  and 
Brewer,  his  counsel,  replying  to  the  letter, 
signifying  their  assent,  the  former  merely 
indorsed  the  letter  over  to  defendant  as  "re- 
spectfully referred"  to  him,  and  thereafter 
neither  defendant  nor  Buck,  his  counsel,  ever 
agreed  to  the  proiHJsltlon  of  settlement  which 
plaintiff  had  made.  Indeed,  it  would  seem 
that  defendant,  far  from  agreeing,  within  a 
few  days  thereafter  sold  all  the  certificates, 
Including  the  one  for  $5,800,  which  sale 
O'Connor,  the  next  day,  approved,  as  we  have 
seen.  Shortly  after  this,  the  present  suit 
was  brought,  the  object  of  which  is  to  com- 
pel defendant  to  deliver  to  plaintiff  the  cer- 
tificate tor  $5,800,  and.  In  default  of  his  so 
doing,  to  recover  the  amount  of  the  same 
from  him  m  money,  less  the  difference  be- 
tween Its  face  value  and  the  sum  of  $4,984, 
admitted  to  be  due  plaintiff  In  his  settlement 
with  his  partner  O'Connor.  The  allegation 
is  made  of  the  offer  of  plaintiff  to  take  the 
$5,800  certlflcate  at  Its  face  value,  paying  the 
difference,  as  aforesaid;  which  offer  the  pe- 
tition goes  on  to  allege  "was  referred  to  Jos. 


Brewer,  and  also  Chas.  F.  Buck,  of  counsel 
for  J.  L.  O'Connor,  and  by  them  approved, 
and  by  said  J.  L.  O'Connor  referred  to  said 
J.  C.  Denis  for  settlement"  And,  further, 
that  "said  J.  C.  Denis  refuses  and  declines  to 
honor  said  order,  and  turn  over  said  certifi- 
cate to  petitioner,"  eta  Defendant's  answer 
recites  his  authority  from  the  two  partners 
to  sell  the  certificates,  and  to  settle  the  in- 
debtedness of  the  firm  and  certain  cliarges 
against  Its  members  Individually,  and  then 
account  for  the  balance  to  them;  that  he  did 
sell  the  certificates,  and  pay  the  debts  as 
agreed  on;  and  that,  thereupon,  he  rendered 
to  the  parties  a  full  statement  of  what  had 
been  done,  which  showed  that,  after  there 
had  been  deducted  from  the  $4,984  due  plain- 
tiff, as  agreed  upon  between  himself  and  bis 
partner,  certain  sums  which  he  had  author- 
ized to  be  paid,  and  a  further  sum  equal  to 
his.  share  of  the  discount  loss  on  the  sale  of 
the  certificates,  there  was  left  to  plaintiff  a 
balance  of  $2,519.10,  which  amount  respond- 
ent tendered  and  deposited  In  court,  together 
with  $9.75  court  costs  up  to  that  point  of 
the  litigation.  He  expressly  denied  that  any 
Agreement  was  made  by  J.  L.  O'Connor  to 
deliver  to  plaintiff  the  $5,800  certlflcate,  aa 
alleged  in  the  petition,  and  avers  that  no 
such  understandtag  or  arrangement  was  ever 
acquiesced  in  or  assented  to  by  bim  (defend- 
ant). On  the  issues,  as  thus  presented,  Judg- 
ment below  was  In  favor  of  defendant.  Plain- 
tiff was  awarded  the  amount  admitted  to  be 
due  by  defendant,  and  which  had  been  de- 
posited hi  court.    He  appeals. 

We  think  the  case  was  decided  correctly. 
There  can  be  no  doubt  that  the  partners  not 
only  authorized  defendant  to  sell  the  certifi- 
cates and  pay  the  debts,  but  went  further,  and 
vested  him  with  authority  to  settle  the  differ- 
ences between  the  partners  which  bad  arisen 
or  might  arise,  and  bound  themselves  to  abide 
by  his  decision.  And  the  agreement  of  Janu- 
ary 22,  1897,  which  fixed  the  amount  to  which 
plaintiff  was  entitled  in  the  settlement  of  the 
partners  between  themselves,  directed  the 
payment  of  this  amount  out  of  the  proceeds 
of  the  sale  of  the  certificates.  Not  only  that, 
but  It  is  distinct  authority  to  defendant  to 
charge  plaintiff  with  half  of  the  discount  on 
the  sale  of  the  certificates.  So  that  defendant 
had  authority— <1)  to  sell  the  certificates  (and 
did  sell  them);  (2)  to  pay  the  debts  of  the 
partnership  and  of  the  partners  (and  did  pay 
them);  (3)  to  charge  plaintiff  with  half  the 
discount  loss  (and  did  so  charge  him).  And, 
under  the  general  power  vested  in  him  to  act 
as  arbitrator,  receiver,  custodian,  and  depos- 
itary, and  considering  the  obligations  he  as- 
sumed in  connection  with  his  acceptance  of 
this  trust,  we  do  not  think  the  subsequent 
agreement  or  arrangement,  if  any,  between 
the  partners,  making  or  attempting  to  make 
another  disposition  of  one  of  the  certificates 
placed  m  bis  hands  as  part  of  the  assets  out 
of  which  to  pay  debts,  was  binding  or  en- 
forceable, unless  assented  to  by  defendant 
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Bnt  we  do  not  flnd  that  any  snch  "subseqnent 
agreement,"  as  contended  for  by  plaintiff,  by 
which  he  was  to  have  and  take  the  |5,800 
certificate,  paying  the  difference,  as  aforesaid, 
was  consummated.  The  most  that  can  be 
claimed  for  it  Is  that  negotiations  to  that  end 
were  opened,  conducted,  and  progressed  to 
the  point  of  reaching  the  basis  of  consent; 
bnt  the  final  act  of  consent  and  agreement, 
either  by  O'Cbnnor  or  by  defendant,  was  not 
consummated.  The  attorneys  representing 
O'Connor  and  defendant  were  not  empowered 
to  consummate  the  same,  if  they  had  under- 
taken  to  do  so;  and  we  do  not  think  It  is 
shown  they  undertook  to  do  so.  The  proof 
fails  in  point  of  showing  that  O'Connor 
agreed  plaintiff  should  have  and  take  the  $5,- 
800  certificate.  On  the  contrary.  Instead  of 
indorsing  his  consent  to  this  arrangement  on 
the  letter  of  April  28th,  from  Buck  to  Brewer, 
which  mentioned  the  15,800  certificate  as  the 
one  plaintiff  proposed  to  take,  he  merely  turn- 
ed it  over  to  defendant  with  the  written  in- 
dorsement, "April  80th,  Ool.  J.  0.  Denis,  re- 
spectfully referred,"  as  though  it  was  his  in- 
tention to  leave  to  defendant,  whether  the 
proposition  of  plaintiff  should  be  accepted  or 
declined;  and  this  view  is  sustained  by  the 
fact  tliat  when,  within  a  few  days,  defend- 
ant, instead  of  turning  over  one  of  the  certif- 
icates to  plaintiff,  sold  them  all,  his  act  in 
selling  received  the  prompt  approval  of  O'Con- 
nor. There  being,  then,  no  subsequent  agree- 
ment and  consent  of  the  partners,  we  find 
that  defendant  has  in  no  wise  departed  from 
the  terms  of  the  mandate  nnder  which  he 
accepted  the  trust  of  receiver,  arbitrator,  cus- 
todian and  depositary,  and,  hence,  no  cause 
of  action  against  him,  as  asserted  by  plain- 
tiff, has  arisen.  We  do  not  think  this  is  a 
case  where  the  principle  of  law.  Invoked  by 
plaintiff,  that  a  custodian  or  receiver,  as  be- 
tween two  partners,  cannot  disregard  their 
orders  in  the  interest  of  a  third  person,  also 
represented  by  the  receiver  In  another  capac- 
ity, applies.    Judgment  affirmed. 

MONROE,  J.,  having  decided  the  case  In 
the  lower  court,  takes  no  part  in  the  case 
here. 


(SI  La.  Ann.  T9T) 

DUPinr  V.  ESNARD  et  al.    (No.  13,048.) 

(Supreme  Gowt  of  Louisiana.    April  &,  1809.) 

NTnraDFit/nva  Wnx— Vaumtt. 

1.  A  nuncupative  will  by  pnblic  act,  the  va- 
lidity of  which  was  called  in  question  for  de- 
fects of  form,  is  tested  herein,  and  found  valid. 

2.  The  placing  by  the  notary  of  a  word  omit- 
ted from  the  will  upon  the  margin  thereof  is 
an  immaterial  circumstance,  when  the  word  can 
be  Ignored  and  the  will  stand. 

(Syllabus  by  the  Conrt.) 

Appeal  from  Judicial  district  court,  parish  of 
Vermilion;  Conrad  De  Balllon,  Judge. 

Action  by  Willie  Dupuy,  widow  of  R. 
Knight,  against  William  Esuard  and  others. 


Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

The  plaintiff,  alleging  herself  to  be  the  for- 
ced heir  of  her  father,  P.  D.  Dupuy;  that  he 
died  in  18&7,  leaving  property,  real  and  per- 
sonal, valued  at  over  $7,000;  that  on  March 
24,  1891,  he  made  a  will  before  Lastie  Brous- 
sard,  a  notary  public,— attacked  the  said  will 
and  the  proceedings  therein.  She  averred  tliat 
the  will  was  an  absolute  nullity.  That  it  did 
not  show  on  its  face— Fhrst,  that  It  was  receiv- 
ed by  the  notary  in  the  presence  of  the  three 
witnesses;  second,  that  it  was  dictated  to  the 
notary  by  the  testator  In  the  presence  of  all 
the  witnesses;  third,  that  it  was  wrlttrai  by 
the  notary  in  presence  of  all  the  witnesses; 
and,  lastly,  it  was  null  and  void,  because  it 
was  not  written  and  sig^ned  in  presence  of  all 
the  witnesses.  She  further  averred  that  said 
will  was  null,  because  the  notary,  in  writing 
out  the  aforesaid  will,  did  not  make  express 
mention  of  all  that  is  required  by  article  1578 
of  th^  Revised  Civil  Code  of  Louisiana  of 
1870  to  make  express  mention  of  In  said  will; 
that  said  will  was  a  nuncupative  wiU  by  pub- 
lic act,  and  as  such  was  null  and  void;  that, 
said  will  being  an  absolute  nullity,  everything 
done  under  said  w\\l  was  null  and  void;  that, 
for  this  reason,  its  attempted  probation  in 
court,  the  attempted  sale  of  the  property  oiC 
said  P.  D.  Dupuy,  deceased,  the  inventory 
thereof,  the  putting  of  seals  thereon,  and  the 
tableau  sought  to  be  homologated,  were  all 
null  and  void;  that  the  attempted  probation 
of  said  will,  and  homologation  of  said  tableau, 
were  also  null,  for  want  of  citation  of  petition- 
er, who  was  not  represented  therein  nor  cit- 
ed; that  said  sale  of  the  property  of  P.'  D. 
Dupuy  was  null,  because  it  was  obtained  by 
William  Esnard,  a  person  whose  appointment 
was  a  nullity,  as  the  will  of  which  he  claimed 
to  be  the  executor  was  an  absolute  nullity. 
Said  sale  was  also  null,  because  the  property 
was  not  offered  on  the  day  of  sale,  and  the 
sheriff  was  without  authority  to  readvertlse  it 
15  days  more,  and  to  sell  it  on  12  months' 
credit;  that  said  William  Esnard  never  qual- 
ified according  to  law  as  executor  in  above- 
entitled  succession..  She  further  averred  that 
she  had  been  defrauded  of  her  rights  in  the 
premises,  and  was  entitled  to  have  said  Es- 
nard made  responsible  for  all  debts  of  the 
succession  as  an  Intermeddler,  under  Rev.  Civ. 
Code,  art  11(N).  In  view  of  the  premises,  she 
prayed  that  she  be  recognized  as  the  legiti- 
mate heir  of  P.  D.  Dupuy;  that  the  will  of 
said  P.  D.  Dupuy  be  annulled;  also,  the  sale 
of  all  of  his  property,  both  real  and  movable, 
the  judgment  probating  said  will,  the  appoint- 
ment of  William  Esnard  as  testamentary  ex- 
ecutor under  said  will,  and  the  tableau  filed 
in  said  succession  by  said  Esnard,  and  its  at- 
tempted bomoiogation.  Plaintiff  subsequently 
filed  a  supplemental  petition.  In  wliich  she 
averred  that,  through  inadvertence,  she  failed 
to  aver  in  her  original  petition  that  the  wUl 
alleged  to  have  been  made  by  her  father,  and 
attacked  by  her,  was  null  for  the  additional 
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cause  tliat  It  failed  to  itate  when  the  ezecntor 
named  waa  to  execute  the  desires  at  the  de- 
ceased, whether  at  present  or  In  f  ntnre.  She 
farther  arerred  that  the  word  '^written," 
which  appears  on  the  margin  of  the  pretended 
wUl  attacked  by  her,  was  idaced  there  after 
the  making  of  the  will;  that  the  aforesaid  wUl 
was  null,  for  that  reason,  and  becanse  it  fall- 
ed  to  show  that  the  Inspirations  therein  con> 
talned  were  made  "mortis  caoaa,"  or  were  to 
take  effect  after  the  death  of  the  said  P.  D. 
Dapuy.  Lools  Dnpny  and  Mrs.  John  Ellis 
accepted  serylce  of  petition.  Judgment  by  de- 
fault was  taken  against  them,  hnt  they  filed  no 
answer.  The  testamentary  executor,  Bsnard, 
answered;  pleading,  first,  the  general  denial 
He  admitted  that  Pierre  D.  Dnpny  made  his 
last  will  and  testament  before  Laatle  Brous- 
sard,  notary  public.  Further  answering,  he 
averred  that  he  had  paid  out  all  moneys  re- 
ceived by  him  as  executor  of  the  estate  of 
Pierre  V.  Dupuy  (except  a  small  balance  In 
his  hands)  to  the  creditors  of  said  estate,  In 
accordance  with  a  tableau  of  debts  and  char- 
ges, and  duly  homologated  by  a  Judgment  of 
the  court  ordering  the  payment  to  the  cred- 
itors carried  thereon.  He  prayed  that  there 
be  Judgment  In  his  favor,  dismissing  plaintiff's 
demand  in  toto,  and  decreeing  the  will  to  be 
valid,  and  all  proceedings  in  the  matter  of  the 
soccesslon  of  P.  D.  Dnpny  to  be  valid  and  reg- 
ular, and  of  fnll  force  and  effect  E2ugenie  Dn- 
pny, one  of  the  defendants,  answered;  plead- 
ing, first,  the  general  Issue.  She  admitted  the 
making  of  the  will;  and,  farther  answering, 
she  averred  that  In  said  will  Pierre  D.  Dupuy 
acknowledged  his  Indebtedness  to  her  for  the 
sum  of  $1,500  principal;  that  said  amount, 
with  interest,  was  carried  on  the  tableau  of 
debts  and  charges  filed  by  the  executor  testa- 
mentary, In  the  succession  of  P.  D.  Dupuy, 
and  that  said  tableau  had  been  duly  homol- 
ogated and  approved  by  the  Judgement  of  the 
court.  She  prayed  that  there  be  Judgment  de- 
creeing the  will  to  be  a  good  and  valid  will  in 
law,  and  decreeing  all  proceedings  bad  In  the 
succession  of  P.  T>'.  Dnpny  to  be  valid  and 
regular,  and  of  full  force  and  effect  'The  court 
rendered  Judgment  in  favor  of  the  defendants, 
rejecting  plalntUTs  demands  in  toto.  It  de- 
creed the  win,  and  all  proceedings  taken  there- 
under,  valid.    Plaintiff  appealed. 

Lewis  L.  Bourges,  for  apjpellant  Brous- 
sard  &  Kitchen,  for  appeUees. 

NICHOLLS,  a  J.  (afto:  stating  the  facts). 
Pierre  Duval  Dupuy,  a  resident  of  Vermilion 
parish,  died  In  said  parish,  leaving,  as  his 
belrst  his  four  children,  Nora,  Frederic^ 
Lonla,  and  WUlle  Dupuy.  He  left  a  last  will, 
in  nuncnpaUve  form  by  public  act,  executed 
before  Lastle  Broussard,  a  notary  pnbUe  for 
the  parish  of  Vermilion.  WUIlam  Bsnard 
was  appointed  execntor,  without  bond.  The 
will  was  probated,  and  the  executor  qualified 
under  It  The  property  of  the  succession  was 
•old,  under  order  of  the  court  at  the  Instance 
of  the  executor,  to  pay  debts.    The  executor 


■nbseqnently  ffled  «  pnrisloBal  acconnt  and 
tableau  of  debta  with  proposed  distribution  of 
the  fnnds.  This  account  was  hom(dogated  on 
fbe  80th  of  April.  1808,  and  the  execntor  an- 
diorized  to  make  payment  as  prayed  for. 
Winie  Dnpuy  (widow  of  R.  Knight),  a  daugh- 
ter of  the  deceased,  bronght  an  ordinary  ac- 
tion attacking  the  wIU  and  aU  proceedings  un- 
der it  The  testator  in  his  wUl  declared  that 
he  had  received  from  his  sister,  Bugenie  Du- 
puy, the  sum  of  $1,S00,  which  was  then  in- 
vested, as  a  partner,  in  die  firm  of  P.  D.  Du- 
puy &  (3o.;  that  this  som  of  $1,600  he  desired 
to  be  paid  to  hw  before  any  partition  of  his 
estate;  the  balance,  after  it  should  have  been 
converted  into  money,  to  be  equally  divided, 
share  and  share  alike,  between  his  four  chil- 
dren, Frederic  Louis,  Nora,  and  WIUI&  ^nie 
testator  appointed  WUIlam  Elsnard  executor, 
without  bond,  giving  him  the  power  to  Uqnl- 
date  the  estate  as  he  thought  proper  to  the 
Interest  of  aU  concerned.  As  the  resldunm  of 
the  property,  after  the  payment  of  debts,  was 
made  by  the  will,  as  to  Its  disposition,  to  fol- 
low the  very  same  course  it  would  have  fol- 
lowed had  the  wlU  not  been  made^  the  matai 
object  had  in  view  by  the  deceased  would 
seem  to  have  been  to  recognize  his  indebted- 
ness to  his  Bister  Eugenie,  and  to  guard  her 
rights,  and  to  select  the  person  who  should  ad- 
minister upon  his  estate.  Whether  any  spe- 
cial advantage  would  be  gained  by  plaintiff 
by  setting  the  wiU  aside  is  problematical,  aM 
the  recogpltlon  by  plaintiff's  Cather  of  his 
Indebtedness  to  his  sister,  under  his  signature, 
would  stlU  remain  as  a  fact;  and  this  indebt- 
edness to  her  and  to  ethers  would  have  oitl- 
tied  the  creditors  to  have  placed  ttie  snccea- 
sion  in  charge  of  an  administrator.  Be  that 
as  it  may,  oar  duty  Is  to  pass  upcm  the  issues 
raised.  The  wiU  is  as  follows:  "Be  it  known 
that  on  this,  the  24th  day  at  ICarch,  Anno 
Domini  one  thousand  eight  hundred  and  nine- 
ty-four, before  me,  Lastie  Broussard,  a  notary 
public  duly  commissioned  and  sworn  In  and 
for  the  parish  of  Vermilion,  and  in  presence 
of  the  witnesses  foUOwing,  via.:  Ehoigenius  O. 
Lemahre,  Numa  Frederldt,  and  Willie  R.  EUIs, 
all  of  lawful  age,  and  residents  of  the  town  of 
Abbeville,  tn  the  parish  of  Vermilion,  person- 
ally appeared  Pierre  Dnval  Dupuy,  a  resident 
of  said  town  and  parish,  who  declared  that: 
'Being  of  Sound  mtud,  and  in  possession  of 
all  my  faculties,  I  make  this,  my  last  will  and 
testament.  I  derire  that  aU  my  personal  debta 
shaU  be  paid.  I  have  received  fross  my  sister, 
Bugenie  Dnpny,  now  residing  In  the  city  of 
Mew  Orleans,  the  sum  of  $1,BOO  doUars,  whldi 
Is  now  Invested,  as  a  partner,  in  the  firm  of  P. 
D.  Dupuy  ft  Company.  This  amount  of  fifteen 
hundred  dollars  1  desire  to  be  paid  to  her  be- 
fore making  any  partition  of  my  estate.  When 
these  amounts  are  settled,  I  wish  the  remain- 
der of  my  estate,  after  it  shall  be  converted 
in  money,  to  be  equally  divided,  share  and 
share  alike,  amongst  my  four  children;  Freder- 
ic, Louis,  Nora,  and  WlUle.  I  hereby  ap- 
point WUUam  BsQBUd  .th«)  executoo.  oC  this 
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wHI,  without  bond,  and  give  him  the  power 
to  liquidate  my  estate  as  he  thinks  proper  to 
the  interest  of  all  concerned/  And  the  said 
P.  D.  Dupuy,  haying  ceased  to  dictate,  declar- 
ed that  the  above  contained  his  last  will, 
which  was  dictated  to  me,  notary,  In  presence 
of  said  witnesses,  and  wrlttei  by  me,  notary, 
as  dictated  by  said  P.  D.  Dupny,  and  was 
then  read  by  me,  notary,  to  said  testator,  in 
presence  of  said  witnesses.  The  whole  baring 
been  dictated  by  him,  written  and  read  by  me, 
notary,  and  signed  by  the  testator,  the  wit- 
nesses, and  notary,  at  one  time,  without  inter- 
mptlon,  and  without  turning  aside  to  other 
acts.  And  the  said  testator  again,  in  the  pres- 
ence of  the  notary  and  witnesses,  declared  this 
act  to  contain  all  his  desire  and  last  wiU.  The 
words  'by  me,  notary,'  and  "by  the  testator, 
the  witnesses,  and  notary,'  interlined  before 
signing,  and  approved.  {Signed]  P.  D.  Dupuy. 
Witnesses:  [Signed]  Willie  R.  Ellis,  [Signed] 
Numa  Frederick,  [Signed]  E.  Q.  Lemalre. 
[Signed]  Lastle  Brouaaard,  Notary  Public. 
[Seal.]"  The  grounds  of  annulment  set  up  are 
that  the  will  does  not  show^Flrst,  that  it 
was  received  by  the  notary  in  presence  of  the 
three  witnesses;  second,  that  It  was  dictated 
to  the  notary  by  the  testator  in  presence  of  all 
the  witnesses;  third,  that  it  was  written  by 
the  notary  In  presence  of  all  the  witnesses; 
fourth,  because  the  notary.  In  writing  out  the 
will,  did  not  make  express  mention  of  all 
that  Is  required  by  article  1578  of  the  Re- 
vised Civil  Code  to  make  express  piention  of 
therein;  fifth,  that  the  word  "written,"  which 
appears  on  the  margin  of  the  pretended  will, 
was  placed  there  after  the  making  of  the  will. 
The  will  was  farther  attacked  on  the  all^a* 
tion  that,  as  a  matter  of  fact,  the  will  was  not 
written  and  signed  In  presence  of  all  the  wit- 
nesses. All  the  proceedings  and  acts  done  un- 
der the  will  were  attacked  uiwn  the  theory 
that  the  Instrument,  being  an  absolute  nullity, 
carried  with  it  the  absolute  nullity  of  every- 
thing based  thereon.  The  purchasers  at  the 
Judicial  sales,  and  the  creditors  who  were  paid 
on  the  strength  of  the  homologated  account, 
were  not  made  parties  to  the  suit  There  was 
no  attempt  made  to  raise  an  issue  with  these 
creditors  as  to  the  verity  of  their  claims. 

The  first  four  grounds  set  np  by  the  plaintiff 
against  the  validity  of  the  will  are  not  sus- 
tained. The  Instrument  contains  all  necessary 
recitals,  though,  perhaps,  not  as  artistically 
stated  as  they  might  have  been.  Plaintiff 
does  not  specify  what  particnlar  fact  or  dr^ 
cnmstance  has  been  omitted,  the  existence  of 
which  the  law  requires  to  be  expressly  men- 
tioned In  a  nuncupative  will  by  public  act 
If  any  such  has  been  cHnitted,  it  has  escaped 
our  attention.  The  testhuony  sustahis  the  al- 
legation that  Che  word  "written,"  which  ap- 
pears on  the  margin  of  the  will,  was  placed 
there  after  the  completion  of  the  instrument 
Ignoring  it  altogether,  the  will  would  stand, 
st&l.  TbK  will  yma,  as  a  fact  written  and 
signed  In  presence  of  all  the  witnesses.  Re- 
marks addressed  by  the  notary,  during  the  exe- 


cution of  a  wOI,  to  the  attending  witnesses,  in- 
sisting upon  their  remaining  in  the  room  nntU 
the  closing  of  the  instrument  is  not  such  an 
Interruption  or  turning  aside  to  other  acts  as 
the  law  prohibits.  We  find  no  grounds  for 
annulling  the  Judgment;  bnt  It  should  be 
amended.  For  the  reasons  assigned.  It  Is  or- 
dered, adjudged,  and  decreed  that  the  Judg- 
ment appealed  from  be,  and  the  same  is  here- 
by, affirmed,  except  in  so  far  as  it  rejects 
definitively  plaintiff's  demand  for  the  nullity 
of  the  sales  of  real  estate  made  In  the  matter 
of  the  successions,— the  said  Judgment  in  that 
respect  being  hereby  changed  and  amended 
BO  as  to  dismiss  plaintiflfs  demand  as  of  non- 
suit on  that  branch  of  the  case.  Costs  of  ap- 
peal to  be  borne  by  the  succession. 

•  MONROE,  J.,  takes  no  part  as  he  was  not 
a  member  of  the  court  when  the  case  was  sul^ 
mltted. 


(61  lA.  Ann.  887> 
CHAMBERS  et  al.  v.  HUBBARD  et  aL 
(No.  12,882.) 

(Supreme  Court  of  Loalslana.     March  20^ 


) 
Faotos— WAaiiEousB  BxoBiFT— Plxdob. 

1.  Act  No.  156  of  1888  did  not  repeal  Act  No. 
72  of  1876. 

2.  A  factor  who  holds  a  warehouse  receipt 
may  pledge  the  goods  covered  by  the  receipt  to 
the  extent  that  he  is  a  creditor  of  the  principal. 

3.  To  the  extent  that  the  factor  is  a  creditor 
with  a  warehouse  receipt  securing  his  claim, 
the  debtor  of  the  factor  is  without  interest  to 
question  the  form  of  the  warehouse  receipt; 
the  factor  having  been,  under  operation  of  law, 
subrogated  to  the  right  of  his  principal  to  the 
extent  before  stated. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;  George  H.  Th6ard,  Judge. 

Action  by  Cliambers.  Holton  &  Winn 
against  John  A.  Hubbard  &  C!o.,  the  Hiber- 
nia  National  Bank,  and  John  Holmes  &  Co. 
Judgment  for  plaintiffs,  and  the  bank  ap- 
peals.   Affirmed. 

Samuel  L.  Ollmore,  for  appellant  Hibemla 
Nat  Bank.  Edwin  T.  Merrick,  for  appel- 
lees. 


BREAUX,  3.  The  defendant  bank  pros^ 
cutes  tills  appeal  to  have  the  Judgment  ap- 
pealed from  amended  so  as  to  recognize  the 
pledges  claimed  by  the  Hibemla  National 
Bank  to  the  amount  of  $3,385.14.  Appellant 
at  the  outset  disavows  any  intention  t» 
bring  up  anew  questions  of  the  right  of  the 
Hibemla  National  Bank  to  execute  its  pledges 
of  the  18th  and  19th  of  December,  1893,  in  so 
far  as  these  questions  have  been  disposed  of 
by  the  decision  of  the  supreme  court  in  the 
case  of  Holton  v.  Hubbard,  49  La.  Ann.  715, 
22  South.  338.  We  take  it  that  the  followUg^ 
Is  the  proposition  here  involved,  and  that  It 
presents  the  question  before  as  for  decision: 
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The  bank  Is  entitled  to  enforce  Its  pledges 
against  the  individual  interest  of  the  debtor 
of  its  pledgor,  to  the  extent  that  the  debtor 
is  indebted  to  its  pledgor.  The  record  dis- 
closes: That  the  firm  of  Chambers,  Holtcm 
&  Winn  wag  a  planting  partnership,  com- 
posed of  W.  Frank  CSiambers  and  the  plant- 
ing partnership  of  Holton  &  Winn.  The  in- 
terest of  Chambers  in  this  partnership  was 
two-thirds  and  Holton  &  Winn  one-third. 
That  ihey  consigned  1,496  sacks  of  rough  rice 
to  John  A.  Hnbbard,  a  commission  merchant 
of  New  Orleans.  (Subsequently  the  house  be- 
came known  as  John  A.  Hubl^rd  &  Co.;  the 
company  being  Harris  6agn6,  who  was  be- 
fore that  time  a  partner,  though  his  name 
was  not  made  mention  of  as  such.)  The 
sacks  were  stored  In  a  warehouse,  and  ware- 
house receipts  issued  for  this  rice,  and  after- 
wards pledged  by  John  A.  Hnbbard  to  the 
Hlbemla  National  Bank  to  secure  a  loan 
made  by  the  bank  to  the  pledgor.  Alrant  a 
month  after  this  pledge  had  been  made,  J. 
A.  Hubbard  &  Co.  and  the  Individual  mem- 
bers of  the  firm  made  a  cesslo  bonorum. 
The  syndic  of  the  house  was  made  a  party  to 
this  suit  Chambers,  Holton  &  Winn  brought 
suit  toe  the  sacks,  took  out  a  writ  of  seques- 
tration, and  sequestered  both  the  sacks  and 
the  warehouse  receipts.  (The  latter  were  in 
the  possession  of  Hubbard's  pledgees,  and  the 
sacks  of  rice  in  the  Rio  Warehouse.)  It  is 
well  to  bear  In  mind  that  the  warehouse  re- 
ceipts Issued  by  the  owner  of  the  Rio  Ware- 
house were  pledged  by  John  A.  Hubbard  to 
the  appellant  bank  on  the  18th  day  of  De- 
cember, 1898.  Chambers  was  not  a  party  to 
the  suit  cited  supra.  H.  Gagnfi,  partner  of 
John  A.  Hubbard  &  Co.,  and  bookkeeper,  tes- 
tified that  on  the  account  of  William  F.  Cham- 
and  on  that  day  the  account  of  Chambers 
was  indebted  to  John  A.  Hubbard  on  the  2gth 
day  of  January,  1883,  in  the  sum  of  $1,686.81, 
and  on  that  day  the  acconn.  of  Chambers 
was  balanced  by  charging  it  to  the  account 
of  Chambers,  Holton  &  Winn,  so  that  the 
account  of  W.  F.  Chambers  was  actually  re- 
leased on  the  face  of  the  papers  by  adding  the 
amount  that  he  owed  Hubbard.  The  planta- 
tion on  which  the  rice  was  raised  was  owned 
by  Holton  &  Winn.  Chambers  received  two- 
thirds  as  his  share,  for  the  reason  that  he 
cultivated  the  land,  threshed  the  rice,  stacked 
It,  and  delivered  It  at  the  lanalng,  giving 
one-third  and  taking  two-thllds  for  his  work. 
He  furnished  all  the  money  to  raise  the  rice. 
Holton,  as  a  witness,  swears  that  be  was  in 
New  Orleans  at  the  time  the  accounts  were 
balanced  as  before  stated;  that  he  knew 
that  the  rice  hau  been  pledged,  and  at  the 
time  it  appeared  that  Chambers  was  Indebted 
to  Hubbard;  also  that  there  was  no  connec- 
tion whatever  between  the  affairs  of  Holton 
&  Winn  and  those  of  Chambers,  Holton  &. 
Winn.  He  further  testifies  that  Viterbo  was 
Hubbard's  agent.  Hubbard's  bookkeeper  tes- 
tifies aa  follows:  "Q.  Will  you  look  at  page 
272  of  that  ledger,  and  state  what  account  ap- 


pears on  that  page?  A.  Wm.  F.  Chambers. 
Q.  What  does  that  account  show?  A.  Shows, 
under  date  of  January  4th,  a  debit  of  f  1,386. - 
81;  on  January  2d  a  debit  of  $300.  Q.  Do 
you  know  what  $1,386.81  was  for  that  debit 
entry?  A.  A  sight  draft  in  favor  of  Leon 
Viterbo  &  Bro.  Q.  Drawn  by  whom?  A. 
W.  F.  Chambers."  Appellant  also  claims  an 
amount  of  $1,800,  growing  out  of  business 
with  still  another  firm,— It  appears,  of  Hub- 
bard &  Viterbo,— and  also  claims  commission 
and  warehouse  charges  It  claims  to  have  paid. 
Each  of  these  claims  have  received  attention, 
and  will  be  disposed  of  in  our  opinion  and 
by  our  decree.  The  Judgment  appealed  from 
recognized  the  Joint  ownership  of  Chambers, 
Holton  &  Winn  in  the  proportion  of  two  un- 
divided two-thirds  to  Chambers  and  one  undi- 
vided third  to  the  partnership  of  Holton  & 
Winn,  and  in  that  proportion  condemned  the 
bank  to  pay  the  proceeds  to  plaintiffs.  From 
the  Judgment  the  Hlbemla  National  Bank 
prosecutes  this  appeal. 

In  our  Judgment,  if  one  Is  personally  indebt- 
eu  to  the  pledgor,  the  pledgor  has  the  right 
to  enforce  his  pledge  to  the  amount  that  the 
debtor  to  the  pledgor  is  indebted.  In  the  case 
before  decided  (40  La.  Ann.  733,  22  South. 
338)  the  court  found  that  Holton  &  Wlnn 
were  not  indebted  to  Hubbard  at  all,  but  that, 
on  the  contrary,  Hubbard  was  Indebted  to 
fhem.  Here  there  Is  clear  and  direct  evidence 
showing  that  Chambers  was  indebted  to  Hub- 
bard. Had  Hubbard  not  failed  in  business. 
he  could  have  deducted  from  (Chambers'  share 
of  the  crop  the  sum  of  the  latter's  indebted- 
ness. Chambers,  as  to  his  indebtedness,  is 
without  rignt  as  against  the  pledges  made. 
Hubbard  was  entitled  to  pledge  his  claim  to 
whomsoever  he  pleased.  After  deducting  the 
proportion  to  which  Chambers,  Holton  & 
Wlnn  had  a  right,  the  remainder,  in  our  view, 
snould  be  credited  to  the  claim  of  the 
pledgees  of  Hubbard. 

We  are  brought  by  the  foregoing  conclu- 
sion to  the -next  claim  of  appellant  to  the 
sum  of  $1,800,  growing  out  of  an  asserted 
Indebtedness  by  Holton  8c  Winn  to  Hubbard, 
arising  from  the  business  between  Hnbbard 
and  Viterbo.  We  have  In  our  prior  decision 
(49  La.  Ann.  and  22  South.)  passed  upon  that 
question  to  the  extent  of  holding  that  Holton 
&  Winn  were  not  hidebted  to  Hubbard.  That 
is  an  end  of  the  question.  The  well-known 
Latin  maxim  applies,  translated  with  some 
freedom,  "There  must  be  an  end  to  disputes." 
We  have  none  the  less  given  some  attention 
to  this  claim,  and  do  not  find,  as  an  original 
question,  that  It  stood  on  a  solid  basis.  Be 
this  as  it  may,  the  matter  was  disposed  of 
heretofore,  and  is  no  longer  reviewable.  The 
claim  Is  made  by  appellant  for  commissions 
and  warehouse  charges  It  claims  to  have 
paid.  This  claim  Is  not  sustained,  as  we 
think,  by  the  facts.  The  amounts  were  de- 
ducted from  the  sum  for  which  the  Judg- 
ment was  rendered,  and  cannot  again  be 
charged  to  plaintiff.  Therefore  it  is  ordered,  ad- 
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judged,  and  decreed  tbat  the  Judgment  ap- 
pealed from  be  amended  by  deducting  $1,- 
4i<4.06  from  the  amount  of  the  judgment, 
leaving  $4,438.68,  with  legal  interest  from  the 
date  of  the  judgment  appealed  from,  to  be 
paid  by  appellant  bonk  to  plaintiffs.  It  is  or- 
dered, adjudged,  and  decreed  that  there  be 
judgment  In  favor  of  the  appellant  bank  for 
the  amount  of  $1,434.05,  to  be  paid  out  of  the 
proceeds  of  the  rice  crop,  and  that  to  that 
amount  the  pledge  by  Hubbard  to  the  appel- 
lant bank  Is  recognized,  and  Is  to  be  en- 
forced. In  other  respects  the  judgment  ap- 
pealed from  is  affirmed.  Appellee  to  pay 
costs  of  appeal. 

On  Application  tor  Rehearing. 

(April  17,  1889:) 

WATKINS,  J.  The  prayer  of  plalntMB'  pe- 
tition is  for  judgment  decreeing  certain  ware- 
house receipts  illegal  and  of  no  effect  as  to 
them,  and  also  that  a  certain  pledge  to  the 
Hlbemla  National  Bank  be  likewise  declared 
Illegal,  and  without  effect  as  to  them.  Also, 
and  in  any  event,  that  they  be  recognized  as 
the  owner  of  the  rice  In  the  proportion  of 
two-thirds  to  Chambers  and  one-half  to  Hol- 
ton  &  Winn.  The  district  court  gave  judg- 
ment In  favor  of  plaintiffs  in  those  propor- 
tions as  joint  owners  of  1,405  saclss  of  rice, 
free  of  the  claim  of  the  bank  as  pledgee,  and 
further  recognlzhig  them  entitled  to  the  net 
proceeds  of  said  rice  in  the  bands  of  the 
bank,  and  fixed  the  amount  which  the  bank 
should  pay  at  the  sum  of  $5,872.68.  The 
bank  appealed  for  the  purpose  of  having  its 
pledge  recognized  to  the  extent  of  $3,385.14. 
Plaintiffs  consigned  to  John  A.  Hubbard,  a 
commission  merchant,  1,495  sacks  of  rough 
rice.  The  house  afterwards  became  John  A. 
Hubbard  &  Co.  The  sacks  were  stored  in  a 
warehouse,  and  warehouse  receipts  werie  Is- 
sued therefor,  and  John  A.  Hubbard  after- 
wards pledged  them  to  the  bank.  Soon  after- 
wards John  A.  Hubbard  &  Oo.  failed  In  busi- 
ness, and  availed  themselves  of  the  Insolvent 
laws.  The  plaintiffs  subsequently  sought  to 
recover  same  by  sequestration,  our  judg- 
ment holds  that  the  bank  as  pledgee  is  enti- 
tled to  enforce  its  pledge  against  the  rice  to 
the  extent  that  Chambers  is  Indebted  to  Its 
pledgor,  Hubbard;  the  residue  to  go  to  the 
plaintlffa.  It  recognized  the  right  of  the  bank 
to  the  amount  of  $1,434.05,  and  gave  plain- 
tiers  judgment  for  $4,436.63.  The  application 
for  a  rehearing  is  made  on  the  part  of  the 
plaintiffs,  and  is  chiefly  devoted  to  what  Is 
termed  "an  error  in  calculation,"  but  a  brief 
has  been  filed  on  the  part  of  the  bank,  to 
which  a  review  of  all  the  facts  Is  given.  A 
re-examlnatlon  of  the  case  has  satisfied  us 
that  the  opinion  does  justice  to  all.  Rehear- 
ing refused. 

MONROBl,  J.,  takes  no  part,  not  having 
been  a  member  of  the  court  when  the  case 
was  submitted. 


(U  La.  Ann.  880) 
SHERMAN  et  nx.  t.  PARISH  OP  VERMIL- 
ION et  al.    (No.  13,054.) 

(Supreme  Court  of  Louisiana.    April  3,  1899.) 

FABISH— IWJUST    TO    JUBOBr-NxOLBOT    OT    POUCS 
JUBT — hLLBUATIXa — NBaUOBNOB  OF  SBBBm; 

As  Relates  to  the  Parish. 

1.  A  jaror  met  with  an  accident,  which  re- 
sulted in  his  death,  while  he  was,  together  with 
the  other  meml>er8  of  the  jury,  in  charge  of  the 
sheriff's  deputy. 

2.  Complaining  of  the  negligehce  of  the  police 
jury  and  of  the  deputy,  this  salt  was  brought 
Dj  plaintiffs,  his  father  and  mother,  for  dam- 
ages. 

3.  The  parish,  like  the  town  or  county,  indi- 
cating the  political  diviBions  in  certain  states 
of  this  Union,  is  not  responsible  for  damages 
caused  by  the  neglieence  of  a  police  jury  in  a 
matter  in  which  they  have  some  discretion. 
They  represent  the  sovereign  power,  and  not  the 
taxpayer,  by  whom  the  damages,  if  allowed, 
must  be  paid. 

Aa  Relates  to  the  Claim  Made  against  the  Shet^ 
iff,  a  Co-Defendant. 

1.  The  action  against  the  parish  not  being 
sustained  under  the  state  of  facts,  there  was 
no  right  of  action  against  the  sheriff. 

2.  It  does  not  appear  that  the  order  of  the 
officer  was  the  proximate  cause  of  death.  He 
directed  the  members  of  the  jury,  in  the  dark, 
to  move  further  from  the  court  house.  There 
were  other  causes  of  the  accident,  which  pre- 
cluded plaintiff  from  recovering,  and  to  which 
the  officer  did  not  contribute. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  pariah 
of  Vermilion;   Conrad  De  Baillon,  Judge. 

Action  by  Emanuel  German  and  wife 
against  the  parish  of  Vermilion  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

Walter  J.  Burke  &  Bro.,  Weeks  &  Weeks, 
and  W.  B.  White,  for  appellants.  M.  T.  Gor- 
dy  and  Gus  A.  Breaux  (Olegg  &  Qulntero,  of 
counsel),  for  appellee  parish  of  Vermilion. 
W.  W.  Edwards  and  Edwards  &  Greene,  for 
appellees  J.  O.  Hubert,  sheriff,  and  sureties. 

BREAUX,  J.  Plaintiffs,  the  father  and 
mother  of  the  deceased,  seek  to  recover  dam- 
ages in  the  sum  of  $25,000  for  the  death  of 
their  son.  They,  in  substance,  in  their  peti- 
tion, set  forth  that  their  son,  George,  was 
serving  on  a  Jury  in  a  criminal  case,  and, 
while  in  care  of  the  deputy  sheriff,  under  Qie 
order  of  the  presiding  judge  that  they  should 
not  separate,  he  (their  son)  and  the  other 
members  of  the  Jury  were  conducted  in  the 
nighttime  out  of  the  court  house,  at  the  re- 
quest of  some  of  the  members  of  ^e  body,  to 
repair  to  the  closets  near  the  court  house. 
They  allege  that  they  were  compelled  to  avoid 
going  into  the  closets  for  the  reason  that  they 
were  unclean  and  negligently  kept.  They 
charge  that  the  deputy  sheriff  was  culpably 
negligent  in  giving  their  son  and  the  other 
members  direction  to  go  to  a  given  spot  In 
the  dark,  which.  Instead  of  being,  aa  it  should 
have  been,  a  safe  place,  was  a  pit  that  the 
police  jury  had  given  permission  to  dig  out, 
in  which  he  fell,  and  fatally  injured  himself; 


Digitized  by 


Google 


U4 


SHERMAN  T.  PABISH  07  VERMILION. 


689 


that  tbeir  son  knew  nothlnc  of  ttaat  particular 
place  at  whlcli  he  fell,  and  nothing  of  the 
danger  to  which  be  waa  ezpoaed,  and  In  re- 
gard to  which  he  was  not  warned;  that^  In 
following  the  direction  of  the  deputy  sheriff, 
no  notice  was  given  to  their  son,  and  no  light 
was  famished  him,  as  should  have  been  fur- 
nished, If  the  officer  had  been  ordinarily  care- 
ful; that  the  pit  bad  been  there  many  years, 
to  the  knowledge  of  the  officer.  The  defend- 
ants filed  the  plea  of  no  cause  of  action.  The 
district  court  sustained  the  plea,  and  dlsmls*. 
ed  plaintiffs'  action.  From  the  Judgment  of 
dismissal,  plaintitTs  present  this  appeal. 

Our  researches  have  not  resulted  In  oiir 
finding  authority  In  support  of  the  portion 
that  parishes  can  be  compelled  to  respond  to 
damages  for  the  negligence  of  the  deputy 
sheriff  to  take  proper  care  of  the  Jury  placed 
In  his  charge  by  the  presiding  Judge  in  a  crim- 
inal case.  Police  Juries  have  authority  of 
administration  of  parish  affairs,  and  have 
nothing  to  do  with  the  trial  of  criminal  case& 
They,  under  delegated  powers,  expressed  or 
implied,  represent  the  parish.  We  have  fol- 
lowed the  arguoKnt  of  counsel  for  plaintiffs, 
and  have  given  some  attention  to  the  Juris- 
prudence of  the  several  states  of  the'  Union 
regarding  the  subject  before  us.  The  con- 
tention of  plaintiffs  is  that  the  Jurisprudence 
in  states  where  a  county  or  town  system  pre- 
vails is  necessarily  different,  and  has  no  appli- 
cation In  this  state.  We,  on  the  other  hand, 
find  that,  whether  as  relates  to  town,  county, 
or  parish,  these  divisions  (towns,  counties,  or 
parishes)  have  only  such  power  as  is  vested 
In  them  by  sovereign  authority.  As  relates 
to  the  parishes,  to  meet  the  proposition  press- 
ed by  plaintiffs,  that  they  have  greater  power 
•  than  towns  or  counties  in  other  states,  we,  to 
some  extent,  traced  the  meaning  of  the  word 
to  Its  origin.  In  France  it  was  the  ecclesias- 
tical division  of  the  territory,— "the  spiritual, 
and.  In  some  particulars,  temporal,"  division; 
L  e.  the  district  in  charge  of  a  curate^  and 
originally  of  the  curat!.  The  colonists  of 
Louisiana  became  accustomed  to  similar  divi- 
sions of  territory  in  church  matters.  In  the 
course  of  time  it  was  used  to  indicate  politi- 
cal divisions  of  the  state.  From  the  earliest 
days  there  were  parishes  in  the  territory,-:- 
"parolsse"  at  first,  and  afterwards  "parro- 
qnla,"  under  Spanish  rule;  and  when  the 
state  was  admitted  Into  the  Union  the  French 
name  was  retained,  to  indicate  the  civil  divi- 
sions of  the  state.  .  But  the  respoDsibillty  of 
the  parishes  and  of  the  taxpayec  is  limited  by 
legislation.  Just  the  same  as  it  is  in  other 
states  of  the  Union.  They  (the  county  and 
parish)  have  only  delegated  powers,  and  such 
aeedful  powers  as  are  necessary  to  carry  out 
the  delegated  powers.  So,  as  far  as  we  have 
been  able  to  examine,  all  the  well-considered 
decisions  bold  that  the  political  divisions  of 
the  state  are  not  responslUe  for  damages  In 
cases  such  as  the  on^  before,  us  for  decision. 
The  decisions  generally  hold  that  in  such 
cases  the  political  divisions  of  the  state  repre- 


sent, the  sovereign,  and  therefore  axe  not  re- 
sponsible for  damages.  These  decisions  ap- 
ply, we  think,  in  our  state,  as  they  do  where 
the  town  and  county  system  prevails. 

The  complaint  is  directed  against  the  parish 
tot  neglecting  to  provide  suitable  closets,  and 
for  having  left  open  a  daiigerouB  pit  near  the 
court  house.  In  the  light  of  Judicial  decisions, 
the  parish  is  not  liable  In  an  action  by  a  par- 
ty injured  because  of  the  neglect  of  an  officer 
to  perform  a 'corporate  duty  in  a  criminal  case, 
unless  such  action  Is  given  by  statute.  C!ooley, 
Const  Llm.  p.  24S.  Such  a  suit  as  the  one 
here  cannot  be  sustained  without  statutory 
sanction.  The  exemption  from  liability,  it  has 
been  decided,  does  not  apply  to  villages,  bor- 
oughs, or  cities,  which  accept  special  privileges 
from  the  state,  covering  larger  powers  and 
conferring  more  valuable  privileges.  Id.  2i7. 
Municipal  corporationa,  it  is  held  In  many  de- 
cisions, are  made  such  whether  they  will  or 
not,  and  cannot  be  considered  in  the  light  of 
Iiersons  who  have  voluntarily,  and  for  a  con- 
sideration, assumed  obligations,  so  as  to  owe  a 
duty  to  every  person  Interested  In  their  per- 
formance. Id«  245.  Gooley,  from  whom  we 
have  freely  quoted,  cites  in  support  of  his  text 
on  Constitutional  Limitation  the  carefully  con- 
sidered case  of  Eastman  v.  Meredith,  36  N. 
H.  284,  \n  which  it  was  decided,  on  the  prin- 
ciple as  stated,  that  the  town  Is  not  liable  for 
an  accident  caused  by  the  floor  giving  way 
in  an  imperfectly  constructed  town  house. 
(The  Imperfect  constinictlon  was  the  work  of 
the  town.)  The  exemption  of  legislative  of- 
ficers Is  plain,  is  the  view  expressed  in  Oooley 
on  TortB.  "The  legislature  has  full  discre- 
tionary authority  in  all  matters  of  legislation, 
and  it  is  not  inconsistent  with  this  authority 
that  members  should  be  called  to  account,  at 
the  suit  of  Individuals,  for  tbeir  acts  .and 
neglects.  A  discretionary  power  is,  in  its  na- 
ture, independent."  Page  376.  This  commen- 
tator affirms  that  the  principle  applies  to  In- 
ferior legislative  bodies,  such  as  boards  of  su- 
pervisors, councils,  and  the  like.  Id.  p.  376. 
This  principle  was  recognized  by.  this  court  In 
several  decisions,— notably,  Lewis  v.  City  of 
New  Orleans,  12  La.  Ann.  190;  Stewart  ▼. 
City  of  New  Orleans,  9  La.  Ann.  4<61.  We  find 
In  12  La.  Ann.,  supra,  a  striking  Illustration. 
Judge  Spofford  dissented  In  the  case  just  cited, 
against  the  city  of  New  Orleans;  but  he  was 
the  organ  of  the  court  in  King  v.  Police  Jury, 
12  La.  Ann.  859,  that  "no  remedy  is  given  by 
statute  against  a  parish  for  private  Injury." 
In  9  La.  Ann.  461,  supra,  the  syllabus  reads, 
"A  municipal  corporation,  in  the  exercise  of 
power  which  it  possesses  for  public  purposes, 
and  which  it  holds  as  part  of  the  country,  en- 
Joys  the  exemption  of  government  from  re- 
sponslbllty  for  its  own  acts,  and  the  acts  of  its 
officers  deriving  their  authority  from  the  sover^ 
eign  power."  The  syllabus  covers  fully  tbe 
principles  announced  in  the  decision.  To  the 
same  effect  is  2  DilL  Mun.  Corp.  p.  969.  "In  the 
absMice  of  a  statute  giving  a  remedy,  public 
or  municipal  corporations  are  under  no  iia 
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Witty  to  pay  for  property  of  tadlvldnala  de- 
stroyed by  a  mob."  Add.  Torts,  1305;  2  DUl. 
Mun.  Ck)rp.  p.  969.  "Usually  the  functions  of 
the  political  dlYlsioDS  of  the  state  are  public." 
Oooley,  Const  Ldm.  p.  296.  "The  powers  em- 
powering municipalities  must  be  construed 
with  reference  to  the  object  of  their  creation, 
namely,  as  agencies  of  the  state  for  local  goT- 
ermnent."  Id.  pp.  210,  290.-  The  question  was 
carefully  considered  by  us  recently,  In  the  case 
of  City  of  New  Orleans  v.  Kerr,'  50  La.  Ann. 
413,  23  South.  381,  and  the  conclusion  was 
reached  which  baa  a  direct  bearing  upon  the 
issues  here.  Cooley  repeatedly  refers  to  the  lo- 
cal agents  of  the  state.  "Public  corporations 
are  but  part  of  the  machinery  employed  In 
carrying  on  the  affairs  of  Ihe  state."  Cooley, 
Const  Ldm.  p.  293.  "Usually  their  functions 
are  of  public  natore."  Id.  p.  296.  Municipal 
corporations  are  agencies  of  government. 
Black,  Const.  Law,  p.  280.  They  are,  in  their 
subordinate  capacity,  intrusted  with  some  dis- 
cretion. Their  functions  being  public,  and 
they  being  vested  with  discretion,  their  respon- 
sibility is  to  the  state.  They  do  not  represent 
the  taxpayer  when  they  legislate  in  matters 
relating  to  the  state  and  to  criminal  atfalTS. 
Their  negligence,  when  the  state  is  directly 
concerned,  is  not  chargeable  to  the  citizens 
of  the  locality.  If  the  parish  were  held  re- 
sponsible, they  alone  would  have  to  pay  the 
damages.  We  have  not  found  any  law  under 
which  they  may  be  held  for  such  damages. 
They  (tile  local  authorities,  the  police  Jury)  are 
vested  with  such  powers  and  prerogatives  as 
are  necessary  to  make  rules  for  the  govern- 
ment of  their  affairs.  The  citizens  cannot  be 
held  responsible  for  the  agents  of  the  state, 
when  acting  for  the  state  In  maintaining  local 
government  From  Judge  Cooley  we  again 
quote:  "On  the  other  hand,  it  Is  settled  that 
these  corporations  are  not  liable  to  a  private 
action  at  the  suit  of  a  party  Injured  by  a  neg- 
lect of  their  officers  to  perform  a  corporate 
duty,  unless  such  action  is  given  by  the  stat- 
ute." Cooley,  Const  Llm.  (2d  Ed.)  p.  246. 
"We  can  reply,  taken  for  granted,  that  the 
common  law  gives  no  such  action."  Id.  The 
weight  of  the  Judicial  dedsions,  we  think,  and 
all  the  commentators,  upon  the  subject,  sus- 
tain this  view. 

We  pass  to  the  question  of  the  liability  of 
the  sheriff.  In  our  view,  the  parish  not  be- 
ing liable,  there  remains  no  right  of  action 
against  the  sheriff.  The  act  charged  was  not 
one  for  which  he  was  liable.  All  that  the 
depnty  sheriff  did  was  to  order  the  Jury  to 
move  further  towards  the  street,  away  from 
the  court  house.  The  Jury  was  under  the  con- 
trol of  the  deputy  to  the  extent  only  that  it 
was  necessary,  under  the  Judge's  order,  not  to 
permit  them  to  separate.  It  would  be  difficult 
to  conclude  that  one,  under  the  circumstances 
here.  Is  responsible  for  such  an  order,  without 
a  showing  of  negligence  in  having  directed  the 
victim  to  follow  a  course  unavoldaUy  leading 
to  the  pit  The  direction  to  move  further, 
giveo  to  the  Jury,  does  not  lead  one  to  imply 


that  they  were  to  move  directly  to  the  pit,  so 
that  falling  Into  it  was  unavoidable.  The 
Juror  fatally  injured  was  not  by  the  direction 
of  the  deputy  compelled  to  go  to  the  pit  He 
was  left  at  liberty  to  guard  his  person,  and 
not  expose  himself  to  a  faU.  He  was  not  un- 
der the  necessity  of  exposing  himself  at  all, 
if  he  did  not  choose.  The  order  was  not  to 
separate.  They  were  not  under  the  physical 
control  of  the  deputy,  save  to  the  extent  that 
they  were  not  to  separate  from  each  other.  A 
direction  such  as  that  given  under  the  cir- 
cumstances was  not  an  order  compelling  the 
unfortunate  young  man  to  fall  into  the  pit; 
and  not  to  have  warned  him  to  avoid  the  pit. 
In  moving  further,  was  not  an  act  of  negli- 
gence for  which  the  sheriff  can  be  charged. 
Had  the  deputy  directed  the  Juror  to  the  par- 
ticular spot  where  the  accident  occurred,  it 
would  be  different;  but  be  only  directed  the 
Juror  to  move  further,  without  reference  to 
the  pit,  and  It  happened  th^t  the  unfortunate 
man  came  to  the  pit  and  fell  Into  it  It  can- 
not be  said  that  the  deputy  was  the  cause  of 
the  fall,  when  the  unfortunate  man  was  di- 
rected to  move  further.  There  was  nothing  to 
show  that  he  was  directed  to  the  pit  or  to 
move  In  a  direct  line  to  the  pit,  in  which  he 
fell.  The  complaint  la  that  the  deputy  failed 
to  warn  the  Juror  of  the  danger.  Eaeven  of 
the  members  compiled  with  his  direction  with- 
out falling  Into  the  pit  It  is  alleged,  in  sub- 
stance, that  the  Juror  was  Impaled  In  the 
fall,  "upon  a  piece  of  wood  or  timber  which 
formed  part  of  the  scaffolding"  In  the  wall  of 
the  pit  The  proximate  or  immediate  cause  of 
the  accident  was  the  wood  or  timber.  The 
petition  was  carefully  drawn.  Whether  the 
dangerous  pit  Included  the  charge  of  knowl- 
edge on  the  part  of  the  officer,  despite  the' 
clearness  of  the  charge,  'is  not  absolutely  cer- 
tain. Conceding  all  that  is  claimed  for  the 
thorough  and  complete  allegation  contained 
in  plalntifTs'  petition,  the  question  neverthe- 
less arises  as  to  whether  the  officer  had  rea- 
sonable ground  to  expect  the  sad  consequence. 
The  Idea  is,  "reasonableness  of  expectation." 
Whart  Neg.  375.  Tlie  charge  that  he  had 
knowledge  of  the  dangerous  pit  does  not  give 
rise  to  the  Imputation  of  reasonable  ground  to 
apprehend  that  in  the  pit  was  a  piece  of  wood 
or  timber  that  might  cause  death.  One  may 
fall  in  a  pit— even  a  dangerous  pit— without  In- 
Jury.  The  officer  was  not  a  wrongrdoer.  "The 
foreseeing  of  a  harm  as  remotely  and  slightiy 
probable  does  not  Involve  the  Imputation  of 
such  harm;  for  there  Is  nothing  that  we  can 
do  that  may  not  remotely  produce  some  harm, 
and  therefore,  If  we  are  to  avoid  such  Imputa- 
tion, we  must  do  nothing."  Id.  f  76.  Would 
a  prudent  man  have  had  cause  to  expect  an 
accident  in  acting  as  did  the  officer?  We 
are  not  convinced  that  the  consequence  might 
reasonably  have  been  expected,  and  that  plain- 
tiff has  a  right  of  action  against  the  officer. 
Finally,  in  the  absence  of  proof  of  the  proxi- 
mate cause  of  the  accident  and  the  responsibil- 
ity arising  therefrom,  the  officer's  act  pai^ 
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ticnlarly  If  he  was  without  knowledge  of  the 
direct  and  immediate  cause  of  the  accident,  is 
not  an  act  for  wbtch  damages  are  due  by 
him.  For  reasons  assigned,  the  judgment  ap- 
pealed from  is  afiSrmed. 

MONROE,  J.,  takes  no  part,  as  he  was  not 
a  member  of  the  court  when  the  case  was 
heard. 


(SI  La.  Ann.  7M) 

LHVY  et  al.  t.  THEIE  CREDITORS  (KOHN, 

WEIL  ft  CO.  et  al.,  Interveners. 

No.  12,948). 

(Supreme  Oonrt  of  Louisiana.    April  8,  1890.) 

ImSOLTSNCT— BSSFITB— AonoK  BT  Cbbsitok— 
Appxai.. 

1.  Parties  seeking  a  respite  do  not  bring  into 
court  anjr  fund  for  distribution.  On  the  con- 
trary, their  object  is  to  withdraw  their  property 
from  legal  pursuit  and  beyond  legal  contro- 
versy. 

2.  A  creditor  for  $226,  who,  in  the  Interval 
between  an  application  for  a  respite,  and  the 
order  thereon  granting  a  stay  of  proceedings, 
and  the  meeting  of  creditors  called  thereby,  in- 
stitutes an  action  against  the  parties  seeking 
a  respite  for  the  unpaid  purchase  price  of  goods 
sold  them,  with  recognition  of  privilege,  and  for 
judgment,  and  accompanies  his  demand  with  an 
application  for  a  writ  of  sequestration,  is  not 
entitled,  when  the  sequestration  is  set  aside, 
and  his  suit  dismissed,  on  the  ground  that  the 
allegations  of  his  petition  are  untrue,  to  ap- 
peal to  the  supreme  court.  The  fact  that  he  may 
have  filed  this  suit  in  the  respite  proceedings, 
and  called  it  an  "intervention,"  or  "third  op- 
position," does  not  affect  the  question.  There 
Is  no  concurso  formed  by  ancu  a  proceeding, 
and  there  Is  no  fund  in  court  for  distribntion. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

In  the  matter  of  the  application  of  Levy  & 
Block  against  their  creditors  for  a  respite. 
Kohn,  Weil  &  Co.  and  Layman,  Kenney  & 
Boze  filed  pleas  of  intervention.  From  a  judg- 
ment against  Interveners,  they  appeal.  Dis- 
missed. 

On  October  14,  189S,  Levy  &  Block  filed  an 
application  In  the  civil  district  conrt  for  a 
respite.  Accompanying  this  petition  were  dif- 
ferent schedoles,  one  of  them  containing  a  list 
of  their  ordinary,  and  another  of  their  priv- 
ileged, creditors.  Kohn,  Weil  &  Co.  and  Lay- 
man, Kenney  &  Boze  figured  on  the  first  of 
these  lists,  but  not  upon  the  second.  The  for- 
mer were  recognized  as  creditors  to  the 
amount  of  $226.25,  and  the  latter  as  creditors 
hi  the  snm  of  $113.  The  district  conrt  ren- 
dered an  order,  upon  the  application  for  res- 
pite, for  a  meeting  of  the  creditors  of  Levy 
&  Block  on  the  14th  of  November,  and  direct- 
ed that  in  the  meantime  proceedings  against 
their  persons  and  property  be  stayed.  On  the 
14th  of  October,  Kohn,  Well  &  Co.  and  Lay- 
man, Kenney  &  Boze  filed  separate  petitions 
«f  Intervention  and  third  opposition  In  the  res- 
pite proceedings.  The  pleadings  and  prayers 
of  their  petitions  were  similar  In  character 
and  as  nearly  identical  as  the  pleadings 
and  prayers  of  different  parties   could  be. 


The  plalntifFs  alleged  themselves  to  be  cred- 
itors of  Levy  &  Block,— the  former  for  the 
snm  of  $228.26,  and  the  latter  for  the  snm  of 
$113.  They  alleged  that  their  claims  were  for 
the  impald  portion  of  the  price  of  goods  sold 
by  them  to  their  said  debtors;  that  the  claims 
were  past  due;  that  they  were  secured,  as 
to  payment,  by  vendor's  privUege  on  the 
goods  so  sold  by  them,  which  were  still  In 
the  possession  of  Levy  &  Block;  and  that 
they  feared  that  the  latter  would  conceal, 
part  with,  and  dispose  of  the  goods  on  which 
their  privilege  rested  during  the  pendency  of 
the  suit  In  view  of  their  allegations,  they 
prayed  that  said  property  be  sequestered  un- 
der orders  of  sequestration,  which  they  asked 
should  be  Issued;  that  their  debtors  be  cited, 
and  that,  after  due  proceedings,  they  have 
Judgment  against  them  for  the  amount  of 
their  respective  claims,  with  recognition  of 
their  privilege;  and  that  they  be  paid,  re- 
spectively, by  preference,  out  of  the  proceeds 
of  the  sale  of  said  property,  over  all  other  per- 
sons. Orders  for  writs  of  sequestration  is- 
sued upon  these  petitions  and  were  executed 
by  the  sheriff.  Levy  &  Block  appeared,'  and 
moved  for  the  dissolution  of  the  sequestra- 
tions and  the  dismissal  of  the  petitions  of 
intervention  and  third  opposition,  upon  the 
ground  that  they  were  issued  illegally.  Im- 
properly, and  in  defiance  of  the  court's  order 
staying  proceedings,  and  the  further  ground 
that  the  allegations  of  the  petitions  and  affi- 
davits were  untrue.  The  district  court,  in  two 
different  Judgments,  dissolved  the  sequestra- 
tions and  dismissed  the  interventions  and 
third  oppositions,  and  the  plaintiffs  in  those 
salts  appealed  to  the  supreme  court.  An  ad- 
mission appears  In  the  record  that,  after  the 
writs  of  sequestration  were  issued,  the  sheriff 
appointed  Levy  &  Block  keepers  of  the  prop- 
erty sequestered,  under  instructions  from  the 
attorneys  of  the  interveners  and  third  oppo- 
nents, and  that  the  goods  were  left  at  the 
store  of  the  debtors  at  the  request  of  their 
counsel  at  a  casual  meeting.  The  cases  were 
argued  before  the  supreme  court  upon  the  sin- 
gle proposition,  advanced  by  Levy  &  Block 
and  sustained  by  the  district  court,  that  when 
plaintiffs,  who  have  obtained  writs  of  seques- 
tration upon  sworn  allegations  that  they  fear 
defendants  will  conceal,  part  with,  or  dispose 
of  merchandise  sequestered,  Instruct  the  sher- 
iff, In  executing  the  writs,  to  anoint  the.  de- 
fendants themsclres  keepera  of  such  mer- 
chandise, they  effectually  disprove  their  own 
allegations,  and  the  writs  must  falL  Contest 
over  the  right  of  Kohn,  Weil  &  Co.  and  Lay- 
man, Kenney  &  Boze  to  have  brought  suit  and 
sequestered,  In  spite  of  the  orders  of  the  dis- 
trict court  staying  proceedings  against  Levy 
&  Block  and  their  property,  appears  to  have 
been  abandoned.  If  ever  Insisted  upon. 

Solomon  Wolff,  for  appellants.     Parkerson 
&  Tobln  and  H.  W.  Robhison,  for  appellees. 

NICHOLLS,  C.  J.  (after  stating  the  facts). 
No  motion  has  been  made  to  dismiss  these  ap- 
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peala;  bnt,  U  the  subject-matters  Involved  are 
not  such  as  to  bring  them  within  an  appellate 
jurisdiction,  we  have  no  discretion,  but  must 
decline  to  pass  upon  the  questions  submitted. 
Appellants,  having  been  called  on,  through  our 
clerk,  for  the  theory  upon  which  tiiey  have 
brought  the  appeals  before  us,  have  replied 
that  they  rely  upon  that  portion  of  article  85 
of  the  constitution  of  1898,  which  give  the 
supreme  court  appellate  Jurisdiction  "in  aU 
cases  where  the  ftmd  to  be  distributed,  what- 
ever may  be  the  amount  therein,  shall  exceed 
two  thousand  dollars."  Levy  &  Block  have 
not  only  not  brought  Into  court  any  fund  to 
be  distributed,  bnt  the  object  of  their  suit 
Is,  on  the  contrary,  through  respite  proceed- 
ings, to  have  their  entire  property  left  In  their 
hands  for  a  given  period,  secured  from  being 
brooght  Into  court  for  the  payment  of  claims 
against  them.  Appellants,  in  the  suits  which 
they  have  brought,  have  not  attacked  the  re- 
spite proceedings  in  any  manner.  Appellants 
simply  brought  two  Independent  suits,  as  ven- 
dors of  goods  sold  by  them  to  Levy  &  Block, 
to  recover  Judgments  for  the  tmpald  portions 
of  the  price  due  them,  with  recognition  of  a 
vendor's  privilege  upon  the  same,  coupled  with 
sequestrations.  There  is  no  allusion  to  or  con- 
nection with  the  respite  proceedings,  further 
than  that  which  results  from  the  fact  that  the 
plaintiffs  refer  to  their  own  proceedings  as 
Interventions  and  third  oppositions  therein, 
and  that  their  actions  bear  the  title  and  are 
given  the  number  of  the  suit  of  Levy  &  Block 
against  their  creditors.  Appellants  each  claim 
to  be  privileged  creditors.  If  so,  they  are  ex- 
pressly excluded  by  article  3086  of  the  Be- 
vlsed  Civil  Code  for  the  operation  of  the  res- 
pite laws.  They  have  the  right,  notwith- 
standing the  application  of  their  debtor  for  a 
respite,  to  proceed  Judicially,  by  separate  and 
independent  suits,  to  have  their  status  ascer- 
tained and  fixed,  and  to  have  payment  of  their 
claims  enforced,  to  the  extent,  at  least,  of  the 
exhaustion  in  their  favor  of  the  property 
struck  by  privilege.  If  the  debtors  question 
their  rights  of  privilege,  the  proper  and  legal 
course  for  them  to  pursue  is  to  contest  the 
same  In  the  suits  which  have  been  brought 
against  them. 

Appellants  cannot,  by  altering  the  mere  form 
of  their  proceedings,  and  calling  them  "inter- 
ventions" and  "third  <^>posltion8,"  alter  the 
substance  of  things.  Were  we  to  take  cog- 
nisance of  appellants'  suits,  and  reverse  the 
Judgments  which  have  been  rendered  against 
them,  they  would  not,  as  the  result  of  our 
decree,  be  entitled  to  take  out  of  court  any 
portion  of  a  fund  which  is  now  in  court  for 
distribution.  We  would  have  had  simply  to  deal. 
In  each  case,  with  the  sequestration  which  was 
issued  therein,  and  confirm  their  right  to  main- 
tain it  There  is  no  conctirso  involved  in 
these  proceedings,— no  questions  of  conflicting 
rights  dehor*  those  of  each  of  tlie  plaintiffs 
and  their  debtors.  Appellants  say  that,  when 
the  creditors  meet,  they  may  possibly  refuse 
the  reapite,  and,  should  they  do  so.  a  cesaio 


bonorum  will  follow,  and  the  entire  estate  of 
Levy  &  Block  wiU  pass  into  the  hands  of 
a  syndic  for  liquidation  and  distribution.  That 
is  possible,  but  it  is  a  remote  contingency, 
upon  which  no  decree  affecting  the  rights  of 
the  parties  can  be  presenUy  predicated.  We 
regret  very  much  that  we  have  to  dispose  of 
these  ai^eals  in  the  way  we  do,  as  all  the  par- 
ties seem  desirous  of  having  the  opinion  of 
this  court  upon  the  issues  made;  but  we  have 
no  alternative  but  to  dismiss  the  appeals.  The 
prhiciples  announced  In  Freyhan  v.  Berry,  49 
La.  Ann.  309,  21  South.  911,  Denegre  v.  Mush- 
et,  46  La.  Ann.  80,  14  South.  348,  and  Wheel- 
wright V.  Transportation  Co.,  47  La.  Ann.  540, 
17  South.  183,  find  application  here.  Tbe  ap- 
peals are  hereby  dismissed. 

MONROB,  J.,  takes  no  part  In  this  case,  as 
he  was  not  a  member  of  the  court  when  the 
case  was  submitted. 


(SI  La.  Ann.  847) 

SHEPHABD  V.  CITT  OF  NEW  0BLBAN8 

et  al.     (No.  12,843.) 

(Supreme  Court  of  Louisiana.    April  3,  1899.) 

iHTOZiCATise    LiqnoBS — Opimirs    Babboom — ^Pb- 

TmoK — Honax-HoLDBB. 

1.  The  provision  of  ttie  city  charter  that  the 
council  shall  not  grant  any  privileges  for  the 
opening  of  a  barroom,  except  upon  the  written 
consent  of  a  majority  of  the  bona  fide  hooae-hold- 
ers  or  property-holders  within  300  feet  of  the 
place  proposed  for  its  establishment,  means  ei- 
ther one  or  the  other,  indiSerentiy  and  without 
distinction. 

2,  X  honse-hoider  is  a  person  who  occupies  a 
bouse  as  a  place  of  residence  or  business,  without 
any  rdation  to  the  character  of  the  title  07  which 
the  property  is  held. 

(Syllabus  by  tbe  Court.) 

Appeal  from  civil  district  court,  pariab  of 
Orleans;  Frank  A.  Monroe,  Judge. 

Suit  by  C.  L.  Shephard  against  the  city  of 
New  Orleans  and  Mrs.  F.  Ault  Judgment 
for  plaintiff,  and  the  city  of  New  Orleans  ap- 
peals.   Affirmed. 

Charles  H.  La  YiUebeuvre,  Asst  City  Atty.. 
for  appellant  city  of  New  Orleans.  Parker- 
son  &  Tobin,  for  appellee  Shephard.  Buck, 
Walshe  &  Buck,  for  appellee  Mrs.  Ault. 

.  WATKINS,  J.  Alleging  himself  to  be  a 
citizen  and  taizpayer  residing  at  the  comer  of 
Toiedano  and  Caroudelet  streets,  in  the  city 
of  New  Orleans,  the  plaintiff  avers  that  the 
defendant  the  widow  Ault  applied  to  the  dtr 
council  for  permission  to  operate  a  barroom 
at  the  corner  of  tbe  two  aforesaid  streets,  and 
that  said  pennission  was  granted  her  by  the 
said  council,  by  an  ordinance  which  was  paa»- 
ed  over  tbe  veto  of  tbe  mayor;  that  said  p<!r- 
mission  to  operate  said  barroom  "is  contrary 
to  law.  In  utter  disregard  of  the  rights  of  pe- 
titioner and  the  other  residents  of  that  nei^- 
borhood,  and  is  a  gross  usurpation  of  authori- 
ty on  the  part  of  the  cUy  council."  He  rep- 
resents that  a  majority  of  those  entiUed  to 
vote  upon  the  question  are  opposed  to  the 
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panting  of  said  permit,  and  that  the  city 
council  is  without  antborlty  to  grant  It  other- 
wise; that  a  barroom  at  said  corner  Is  detri- 
mental to  the  welfare  of  the  neighborhood, 
and  will  work  irreparable  injury  to  htm,  as 
it  win  be  a  loafing  place  for  disorderly  per- 
sona, who,  becoming  Intoxicated  npon  liquors 
sold  on  the  premises,  will  disturb  the  peace 
and  quiet  of  the  residents,  and  render  it  un- 
safe, and  even  dangerous,  for  the  women  and 
children;  that  said  locality  is  in  the  center 
of  the  residential  portion  of  the  city,  and  the 
location  of  a  barroom  there  is  an  outrage  up- 
on decency,  and  a  wanton  disregard  of  the 
rights  of  the  reputable  i)eople  who  live  there. 
Alleging  prospective  damages  at  $2,600,  In  the 
d^reclation  In  the  value  of  his  property,  as 
in  the  nature  of  an  Injury  which  is  perpetual, 
X)etitloner  prays  that  an  injunction  issue 
against  the  city  of  New  Orleans,  prohibiting 
It  from  promulgating  said  ordinance,  and  from 
issuing  to  the  defendant  Mrs.  Ault  the  pro- 
posed permit,  and  enjoining  and  restraining 
Mrs.  Ault  from  opening  or  operating  a  l>ar- 
room  at  said  locality.  His  prayer  is  for  the 
maintenance  and  perpetuation  of  his  injunc- 
tion, and  a  decree  pronouncing  said  ordinance 
to  be  Illegal,  ntill,  and  void.  After  pleading 
an  exception  of  po  cause  of  action,  the  de- 
fendant Mrs.  Ault  filed  an  answer,  pleading 
the  general  issue,  and  prayed  for  the  dissolu- 
tion of  the  plaintiff's  injunction.  The  city 
urged  a  like  exception,  and  made  a  similar 
answer.  On  the  trial  there  was  Judgment  In 
favor  -of  the  plaintiff,  maintaining  and  per- 
petuating his  injunction  as  to  both  of  the  de- 
fendants, and  from  that  Judgment  the  city 
of  New  Orleans  has  alone  appealed. 

The  following  is  substantially  the  state- 
ment of  facts  upon  which  the  suit  was  tried, 
viz.:  That  Mrs.  Ault  petitioned  the  city  coun- 
cil for  a  permit  to  open  a  barroom  at  the 
locality  specified  on  the  17th  of  July,  1897, 
and  that  19  property  owners  signed  her  pe- 
tition. Subsequently  6  of  the  signers  with- 
drew their  signatures,  and  signed  a  protest 
against  the  allowance  of  the  permit,  thus  re- 
ducing the  number  of  signers  to  14.  On  the 
protest  opposing  the  permit  were  12  property 
owners  and  6  tenants,  making  a  total  of  17. 
The  protestants  have  300  feet  more  frontage 
than  is  prescribed  by  dty  ordinance  regulat- 
ing the  matter.  An  ordinance  granting  the 
permit  was  passed  over  the  mayor's  veto,  and 
contrary  to  the  advice  of  th«-  city  attorney. 
The  mayor's  veto  contains  the  statement, 
vis.:  "I  do  so  on  the  opinion  of  the  city  at- 
torney that  the  prerequisites  to  granting  this 
privilege  have  not  been  compiled  with;  and, 
as  the  law  is  clearly  set  forth  in  the  accom- 
panying documents  •  •  ♦."  The  city  at- 
torney's statement  is  that  Mrs.  Ault  signed 
her  own  petition,  and  her  signature  was 
counted,  and  that  Mr..  Frank  signed  her  pe- 
tition aa  the  owner  of  a  piece  of  property 
which  was  occupied  by  Mr.  Graham  as  ten- 
ant, whereas  Mr.  Graham  signed  the  protest 
against  it;  that  Mr.  Henry,  who  lives  in  Cov- 


ington, and  owns  two  houses  In  the  neighbor- 
hood, signed  the  petition  for  the  permit, 
whereas  his  two  tenants  occupying  the  houses 
signed  the  protest;  that  the  names  of  the  two 
property  owners  were  counted,  whereas  the 
signatures  of  the  other  tenants  were  disre- 
garded. The  opinion' of  the  city  attorney  on 
this  question  Is  as  follows,  vie.:  "My  opinion 
is  that  the  votes  of  Mr.  Graham  and  Mr. 
Henry's  tenants  should  have  been  counted, 
and  the  votes  of  Mr.  Frank  and  Mr.  Henry 
rejected."  Section  21  of  the  city  charter  pro- 
vides that  the  council  shall  not  grant  any 
privileges  for  the  opening  of  any  bar-room, 
saloon,  concert-saloon,  or  dance-hall,  ^cept 
npon  the  written  consent  of  a  majority  of 
the  bona  fide  house-holders,  or,  property-hold- 
ers within  three  Itnndred  (300)  feet,  measured 
along  the  street  fronts,  etc.  In  his  opinion, 
which  was  introduced  in  evidence  (as  well  as 
the  foregoing  section  of  the  charter),  he  says: 
"House-holders  [within  the  contemplation  of 
that  section]  are  any  persons  who  occupy 
houses  for  the  purposes  of  residence  or  busi- 
ness, and  have  control  of  the  inmates  thereof. 
The  nature  of  the  title  under  which  the  occo- 
pant  holds  possession  of  the  house  is  Imma- 
terial." Referring  to  the  phrase  of  the  char- 
ter, "bona  fide  house-holders  or  property-hold- 
ers," he  says:  "As  it  was  clearly  the  inten- 
tion of  the  legislature  to  give  to  a  majority 
of  the  persons  residing  In  said  neighborhood 
the  right  to  prevent  or  permit  the  establish- 
ment of  a  barroom,  they  being  the  persons 
directly  affected  by  such  an  establishment,  the 
only  reasonable  construction  to  be  put  npon 
[that]  section  of  the  charter  is  that  the  privi- 
leges for  the  opening  of  barrooms  shall  be 
preceded  by  a  petition  signed  by  a  majority 
of  the  house-holders,  and,  when  there  is  va- 
cant property,  [then]  by  the  owners  of  such 
vacant  property.  It  was  certainly  never  con- 
templated that  a  nonresident  property-holder, 
owning  all  or  a  g;reater  part  of  the  property 
In  a  neighborhood  where  it  is  proposed  to  lo- 
cate a  barroom,  should  have  the  right  to  al- 
low the  location  of  a  barroom,  even  if  its  es- 
tablishment was  opposed  by  all  of  the  house- 
holders, who  alone  would  be  subject  to  the 
annoyance  and  damage  the  barroom  might 
cause."  In  his  reply  to  a  letter  of  the  dty 
engineer  requesting  an  interpretation  of  the 
word  "house-holder,"  the  city  attorney  said: 
"I  beg  leave  to  say  that.  In  my  opinion,  a 
house-holder  is  any  person  who  occupies  a 
house  for  the  purpose  of  residence  or  business, 
and  has  control  of  the  inmates  thereof.  The 
nature  of  the  title  under  which  he  holds  pos- 
session of  the  bouse  is  Immaterial."  It  is  ad- 
mitted, per  contra,  that  the  dty  coancll,  by 
Ordinance  No.  112,636,  S.  S.,  put  a  different 
construction  upon  that  section  (21)  of  the 
charter.  The  provision  of  that  ordinance  is 
as  follows,  viz.:  "That,  hereafter,  it  shall 
not  be  lawful  for  any  one  to  set  up  or  estab- 
lish a  bar-room,  saloon,  concert-saloon,  dance- 
haU,  beer-house,  or  place  where  liquors  are 
sold    •    •    •    without    permission    of    the 
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conndl  previously  applied  for  In  writing; 
which  shall  be  accompanied  by  a  written  con- 
sent of  a  majority  of  the  bona  fide  property- 
holders  along  the  street  fronts,"  etc.  That 
ordinance  bears  date  of  passage,  September 
3,  1896,  subsequent  to  the  enactment  of  the 
city  charter;  and  the  conspicuous  feature  of 
Its  phrenology  Is  that  the  word  "house-hold- 
er" Is  completely  eliminated  therefrom,  ex  in- 
dustria.  The  only  legitimate  inference  to  be 
drawn  therefrom  is  tliat,  in  the  opinion  of  the 
council,  "house-holder"  and  "property-holder" 
possessed  the  same  identical  meaning  or  sig- 
nification; but  that  interpretation  cannot  be 
correct,  because  the  owner  of  property  unim- 
proved could  hot,  in  any  sense,  be  termed  a 
"house-holder." 

Counsel  for  Mrs.  Ault  does  not  agree  with 
either  the  city  attorney  or  the  city  council 
with  regard  to  the  interpretation  to  be  placed 
upon  the  aforesaid  phrase  of  the  city  charter. 
He  says  in  his  brief,  viz.:  "And  when  we 
consider  that,  after  all,  this  statute  is  a  'regu- 
lation'; that  the  right  to  carry  on  a  barroom 
or  similar  business,  in  the  absence  of  restrict- 
ive legislation.  Is  as  absolute  as  the  right  to 
do  any  other  business,— this  Interpretation  be- 
comes reasonable,  because  the  lawmaker  may 
have  had  it  In  mind  to  ask  only  a  certain 
moral  condition,  that  would  Justify  the  coun- 
cil In  granting  the  privilege,  and  It  may  well 
have  considered  that  such  privilege  to  do 
what  otherwise  a  man  might  naturally  do 
might  well  be  primarily  accorded  when  a  ma- 
jority in  number  of  either  house-holders  or 
owners  of  property  within  a  certiUn  limit 
recommend  the  person  as  a  fit  one  to  be  per- 
mitted to  carry  on  such  business,  and  consent 
to  the  establishment  of  the  business  itself." 

It  Is,  in  our  opinion,  quite  a  conspicuous 
fact  that  the  term  "owner"  was  omitted  from 
the  statute,  and  In  its  stead  the  terms  "house- 
holder" and  "property-holder"  were  employ- 
ed. The  owner  of  unimproved  real  property 
la.  In  a  certain  sense,  a  property-bolder,  and 
a  tenant  by  the  month  or  year  is  a  house- 
holder. Webster  speaks  of  the  word  "or"  as 
indicating  an  "alternative  generally  corres- 
ponding to  'either,'— as  'either  this  or  that'; 
that  la  to  say,  either  one  thing  or  another 
thing."  Applying  this  rule  to  the  phrase  in 
question,  and  we  will  have  It  read  thus,  viz.: 
"Either  house-holder  or  property-holder;"  that 
is  to  say,  either  one  or  the  other.  Indifferently. 
On  this  hypothesis,  either  one  could  sign  the 
petition  or  protest,  without  distinction,  and 
the  name  of  either  must  be  accepted  and  con- 
sidered as  equally  eflacadous.  But  it  does  not 
possess  the  significance  of  allowing  both  to 
sign  either  petition  or  protest;  either  one  or 
both.  Everything  else  being  equal,  the  pref- 
erence of  right  should  be  given  to  the  house- 
holder, as  being  the  party  most  Interested; 
and  particularly  when  the  property-holder  is 
an  absentee.  And,  indeed,  some  significance 
should  be  attributed  to  the  fact  that  the  word 
"house-holder"  is  the  first  one  mentioned  in 
the  statute.    On  this  Interpretation  of  the  city 


charter,  protestants  were  In  the  majority,  and 
the  petition  of  Mrs.  Ault  was  defeated.  Judg- 
ment affirmed. 

MONBOE,  J.,  having  decided  this  case  In 
the  lower  court,  takes  no  part  on  the  trial  of 
the  case  on  appeaL 


(a  La.  Ann.  892) 
DOBSBTT  V.  SCOTT.     (No.  13,101.)! 
SCOTT  V.  DOBSBTT. 
(Supreme  Conrt  of  I/ouisiana.    April  3,  1800.) 

AFPnAlr-CHAXOB   OT    IbSUSS— WilVKB    OT    ObJICO- 

TiONS— Rbvuw. 

1.  Originally,  the  action  was  poBsessory.  In 
subaequeDt  proceedings  the  action,  without  objec- 
tion on  the  part  of  j^aintiff  in  the  possessory  ac- 
tion, was  changed  into  an  action  of  boundary, 
wherein  the  rights  of  the  parties  were  ccmsidered 
and  decided.. 

2.  The  plaintiff,  having  waived  his  right  as  set 
forth  In  the  posseBsory  action,  could  not  ignore 
the  suit  to  fix  the  boundary  line,  and  return  to 
the  possessoiy  action. 

3.  While  the  snpreme  conrt  expresses  Its  views 
on  certain  issues,  taken  as  a  whMe,  the  questions 
presented  are  not  reviewable  under  article  101 
of  the  constitution.  The  article  was  not  intended 
to  give  a  right  of  review,  as  if  on  ai^eal,  in  all 
cases. 

(SyUabns  by  the  Conrt) 
Oertlorari  to  court  of  appeals.  Third  circuit 
Actions  by  Oran  Dwsett  against  B.  F.  Scott 
and  B.  F.  Scott  against  Oran  Dorsett.  Judg- 
ment for  Scott  Application  by  Dorsett  for 
certiorari  or  writ  of  review.  ApplicatiCMi  de- 
nied. 

B.  J.-  Bowman  and  Andrews  &  Hakenyos, 
for  relator. 

BBEAUX,  J.  This  was  an  application  for 
a  writ  of  certiorari  and  to  have  a  Judgment  of 
the  court  of  appeals  reviewed,  under  article 
101  of  the  constitution.  The  relator,  Dorsett, 
brought  suit  in  the  district  court  to  be  pro- 
tected, he  averred,  In  his  right  of  possession 
of  a  farm  against  the  invasion  and  trespass  of 
his  neighbor,  Scott.  He  alleged  that  he  had 
been  in  peaceable  possession  of  his  farm  for 
more  than  SO  years;  that  his  neighbor,  the 
defendant  in  the  suit,  was  tearing  down  their 
dividing  fence,  and  was  erecting  another  di- 
viding fence,  and  taking  possession  of  a  part 
of  relator's  land.  He  averred  further  ttat  the 
fence  bad  been  a  boundary  line  for  more  than 
80  years,  and  that  his  right  of  possession  can- 
not be  taken  from  him  except  by  due  process 
of  law.  The  relator's  prayer  Is  that  defendant 
be  enjoined  from  coming  on  the  land  of  peti- 
tioner, from  preventing  petitioner  from  re- 
building the  fence  which  he  was  tearing  down, 
from  building  any  fence  on  the  land  of  peti- 
tioner, and  preventing  petitioner  from  remov- 
ing any  fence  he  may  have  built,  and  for  dam- 
ages. Some  time  after,  petitioner  (relator 
here)  filed  an  amended  petition,  alleghig,  sub- 
stantially, that  Scott  had  violated  his  injunc- 
tion, and  had  torn  down  the  fttnce.    Scott,  the 

1  Behearing  denied,  April  17, 18S8. 
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defendant  In  tbe  suit,  ffled  a  general  denial, 
and  also  special  denial  that  he  was  attempt- 
ing to  erect  any  fence  on  the  land  belonging 
to,  or  which  was  ever  In  the  possession  of, 
the  plaintiff,  and  averred,  specially,  that  he 
had  bnllt  a  fence  on  his  own  land,  of  which 
he  had  been  In  possession  for  more  than  30 
years,  and  that  the  Injonctlon  which  plaintiff 
had  sued  out  was  taken  without  cause.  In 
April  following  January  of  1898,  Scott,  the  de- 
fendant In  the  suit  of  Dorsett  against  Scott, 
filed  a  snlt  in  the  district  court,  alleging  that 
he  is  the  owner  of  a  plantation,  and  that  Dor- 
sett  Is  the  owner  of  the  tract  adjacent  to  his 
own;  that  some  time  since  there  had  arisen 
a  dispute  as  to  the  bonndary  between  these 
said  plantations;  that  In  1885  he  and  Dorsett 
jointly  employed  Brlnghurst,  parish  surveyor, 
to  establish  the  bonndary  between  these  two 
tracts  of  land,  and,  when  it  was  found  that 
tbe  line  would  run  deep  Into  Dorsetf  s  land,  in 
order  to  avoid  a  lawsuit,  and  adjust  the  mat- 
ter In  a  friendly  way,  he  and  Dorsett  agreed 
to  adopt  as  the  boundary  line  the  middle  of 
tbe  ditch,  which  had  been  dug  years  before, 
and  while  the  two  estates  had  been  in  posses- 
sion of  Thompson,  the  vendor,  from  whom 
each  of  the  parties  by  mesne  conveyance 
holds  his  land;  that  the  two  ends  of  the  dltcdi 
were  then  marked  by  the  smreyor  by  plant- 
ing Iron  posts  to  mark  the  boundary  as  agreed 
on  by  them.  The  petitioner  further  alleged 
tliat  at  the  request  of  Dorsett  he  consented 
that  the  portion  of  tbe  division  fence  to  be 
bnllt  by  Dorsett  for  his  convenience  should  be 
built  (HI  his  (petitioner's)  side  of  the  ditch, 
and  that  recently,  when  said  Dorsett  had  per- 
mitted his  portion  of  the  fence  to  tail  Into  de- 
cay, and  It  became  necessary,  to  protect  peti- 
tioner's crop  from  depredation  from  stock  and 
cattie,  for  tbe  fence  to  be  rebuilt,  he  (petition- 
er) imdertook  to  rebuild  the  fence  along  the 
line  of  division,  and  altogether  on  his  side  of 
the  ditch,  and  In  no  way  Interfering  with  the 
land  or  rights  of  the  said  Dorsett,  when  he 
was  met  by  an  injunction  restraining  him 
from  building  his  fence.  The  prayer  of  the 
petitioner  is  that  the  middle  of  the  ditch  be 
recognized  as  the  boundary  line.  In  this  ac- 
tion defendant  joined  by  filing  an  answer,  in 
which  he  alleged  that  tbe  fence  that  Scott 
tore  down  and  destroyed  was  built  by  him 
(Dorsett)  at  his  own  expense^  years  ago;  that 
be  bad  Inherited  the  land  Included  within  the 
fence  as  a  boundary,  and  of  which  he  and  his 
father  bad  been  in  peaceable  possession  for 
more  than  30  years,  and  that  It  was  the  bound- 
ary line  between  him  and  Thompson,  from 
whom  plaintiff  acquired  his  land;  that  Scott 
tore  down  the  fence,  against  his  remonstran- 
ces, and  that,  Instead  of  erecting  his  fence 
on  the  old  line,  he  ran  It  across  the  old  line, 
and  on  the  land  of  defendant,  for  tbe  distance 
of  70  or  80  yards  In  length,  thereby  disturbing 
tbe  possession  of  defendant  (relator  here). 
Belator  (Dorsett)  avers  that  the  district  court 
fomid  it  impossible  to  try  the  two  suits  as  a 
consolidated  suit,  although  it  appears  that  an 
26SO.-85 


order  of  consolidation  had  been  previously  Is- 
sued; that,  in  consequence  of  its  not  being 
possible  to  try  the  two  suits  together,  the  suit 
of  relator  (Dorsett)  was  taken  up;  that  plain- 
tiff (Dorsett)  offered  his  evidence  In  chief; 
that  defendant  offered  his  evidence,  and  then 
plaintiff  offered  his  evidence  In  rebuttal;  that 
the  same  method  was  pursued  in  the  case  of 
Scott  against  Dorsett  It  was  agreed  that  the 
testimony  taken  In  each  case  could  be  used  as 
evidence  In  the  other,  as  far  as  it  was  prac- 
ticable. Relator  avers  that  the  district  judge 
rendered  a  separate  and  distinct  judgment  in 
each  case,  but  made  the  judgment  he  render- 
ed in  the  case  of  Scott  against  Dorsett  the 
crlteri(Ht  by  which  he  decided  the  suit  of  Dor- 
sett against  Scott;  that  he  rendered  a  Judg- 
ment in  the  case  of  Scott  against  Dorsett,  de- 
creeing that  the  middle  of  the  ditch  be  the 
boundary,  and  In  the  trial  of  Dorsett  against 
Scott  rejected  relator's  (Dorsett's)  demand, 
with  (100  damages. 

Relator  complains,  In  the  first  place,  of  the 
consolidation  of  the  two  suits.  It  was  not  al- 
leged that  he  took  a  bill  of  exceptions  to  the 
court's  ruling  in  consolidating  the  two  cases. 
Moreover,  tbe  cases  we  gathered  from  the 
averments  were  virtually  tried  separately,  and 
it  does  not  appear  that  relator's  rights  were 
prejudiced  by  the  consolidation.  With  ref- 
erence to  the  complaint  that  the  court  took 
tbe  Judgment  rendered  In  one  case  as  the  ba- 
sis for  its  Judgment  in  tbe  other,  we  think  It 
sufficient  to  say  the  court  conld  not  well  avoid 
taking  its  Judgment  in  one  suit  as  a  basis 
for  a  Judgment  in  another  suit.  Both  cases 
had  the  same  cause  of  action.  All  the  rights 
of  each  of  the  parties  were  Involved  in  each 
suit  relating  to  the  same  subject-matter. 

The  next  complaint  is  that  the  issues  were 
viewed  as  those  arising  in  a  boundary  action, 
when,  in  reality,  tbe  action  was  possessory. 
Granted  that  plaintiff's  action  was  possessory 
at  first,  we  have  seen  that  some  time  after 
that  action  was  brought,— 1.  e.  the  suit  by 
Scott  to  fix  the  boundary  line,— he  (Dorsett) 
met  tbe  issues  presented  by  Scott's  action  to 
fix  Oie  boimdary  line.  He  pleaded  a  general 
denial,  and  In  effect  consented  to  try  the  ques- 
tion of  boundary,  as  we  glean  from  the  ex- 
pressions of  the  answer.  He  did  not  Intrc- 
pose  the  least  objection  to  the  form,  or  even 
to  the  name,  of  the  action,  which  was  un- 
questionably an  action  to  fix  a  boundary.  Aft- 
er this  be  had  no  right  to  return  to  his  first 
suit  (his  possessory  action),  and  claim  a  right 
of  possession  which  he  failed  to  claim  In  the 
action  of  boundary.  It  being  evident.  In  our 
view,  that  the  Issues  were  all  merged  In  the 
action  of  boundary  by  the  effect  of.  tbe  plead- 
ings, we  do  not  discover  that  there  was  an 
error  in  admitting  verbal  testimony  going  to 
show  that  the  boundary  line  had  been  fixed 
as  alleged  by  Scott  In  his  action  of  boundary. 
It  is  well  settled  that  in  an  action  of  bound- 
ary verbal  testimony  is  admissible  in  re-estab- 
lishing lines. 

We  have  given  the  record  before  us  our 
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careful  attention,  and  from  it  bare  gathered 
that  there  Is  no  question  of  law  to  be  re- 
viewed, and  no  fact  which  we  think  we  should 
consider  on  the  application  made.  In  re  Inger- 
soU,  SO  La.  Ann.  748,  23  South.  889.  It  la 
therefore  ordered,  adjudged,  and  decreed  that 
plalntUTs  (relator's)  application  be  rejected, 
and  his  action  dismissed. 

Behearlngs,  under  a  rule  of  this  court,  are 
not  admissible  In  this  class  of  cases. 


(51  LiL  Ann.  «M) 
HINNBIOKS  V.  MONTELEONB.     (No.  18,- 

129.)  1 
(Supreme  C!onrt  of  Louisiana.    April  8»  1886.) 

APTBAIr— RBYIBW. 

It  aniean  by  the  statement  of  facts  that  re- 
lator ccHisented  to  pay  for  the  work  done  by  the 
workman  in  whose  favor  jadgment  was  pronoun- 
ced, after  tbe  loss  of  his  house,  wliich  rendered 
useless  tbe  completion  of  the  work  (almost  com- 
plete at  the  time  of  the  accident).  The  district 
court  and  court  of  appeals,  upon  the  state  of 
facts  shown,  decided  that  the  workman  was  not 
at  fault  This  court  found  no  ground  to  grant 
an  application  to  review  the  proceedings. 
(Syllabus  by  the  Court.) 

Oertioraii  to  court  of  appeals,  parish  of  Or- 
leans. 

Action  by  J.  H.  Hinnricks  against  A.  Monte- 
leone.  Judgment  for  plalntlC  Application 
by  defendant  for  certiorari.    Dismissed. 

Albert  Voorhles,  for  petitioner.  Bespond- 
ent  Judges,  pro  se. 

BBEAUX,  J.  Bel&tor,  in  substance,  sets 
forth  that  a  Judgment  of  the  court  of  appeals 
affirming  a  Judgment  of  division  D  of  the 
clvU  district  court  Is  erroneous,  on  a  number 
of  grounds;  and  he  asks  that  a  writ  of  cer- 
tiorari be  issued  to  the  court  of  appeals,  di- 
recting that  court  to  transmit  to  this  court 
the  whole  record  of  the  suit  of  J.  H.  Hinn- 
ricks against  A.  Monteleone,  for  review  and 
decision  of  questions  of  law,  and,  further,  to 
pass  upon  all  facts  involved,  as  in  the  case 
of  an  appeal  to  the  supreme  court  The 
grounds  of  the  relator  are  that  the  court  of 
appeals  overlooked,  or  practically  overruled, 
the  opinion  rendered  in  Hunt  v.  Suares,  9  La. 
434,  which  decision  properly  Interpreted  arti- 
cles 2758  and  2759  of  tbe  Bevlsed  ClvU  Co6e. 
The  first  article  of  the  Code  cited  reads: 
"When  the  undertalcer  furnished  the  material 
for  the  work,  If  the  work  be  destroyed,  in 
whatever  manner  it  may  happen,  previous  to 
its  being  delivered  to  the  owner,  the  loss  shall 
be  sustained  by  the  undertaker,  unless  the 
proprietor  be  in  default  for  not  receiving  it" 
There  can  be  no  considerable  dispute  about 
the  law,  as  it  is  plain.  Relator  contends  that 
his  case  comes  within  its  terms,  This,  on  the 
other  hand,  is  practically  answered  in  a  con- 
trary sense  by  the  pleading  before  us  and  the 
statement  of  facts.     With  reference  to  the 

>  Behearlngs  in  this  dass  of  cases  are  not  ad- 
missible, under  the  rules  of  this  court 


statement  of  facts,  we  find  that,  plalntltT  and 
defendant  having  failed  to  agree,  the  district 
Judge  made  it  up  under  article  603,  OoAe  Prac., 
as  a  deposition  had  not  been  taken  in  writing. 
This  statement  now  before  us  sets  forth  that 
relator  agreed  to  pay  tbe  sum  of  $480  for  a 
show  case  made  at  plaintiffs  factory;  that 
on  the  28th  of  October,  1881,  the  show  case 
was  set  as  agreed  upon,  and  there  remained 
only  the  glass  to  be  fitted  in;  tliat  tbe  glass 
was  in  a  box  on  tbe  premises,  in  sizes  to  suit, 
and  tbe  fitting  In  could  have  been  done  in 
two  hours.  Then  a  fire  occurred,  damaging 
defendant's  building;  doing  no  damage,  how- 
ever, to  the  show  case  or  to  the  glass.  On 
the  day  after  the  fire,  plalntifT  offered  to  put 
tbe  glass  hi  place,  but  defendant  told  him  ao{ 
to  do  so,  and  that  the  bill  would  be  paid. 
The  city  authorities,  finding  defendant's  build- 
ing unsafe,  ordered  its  demolition.  It  was 
done,  and  the  relator  secured  the  full  amount 
of  his  Insurance  on  the  building.  When  plain- 
tiff offered  to  prove  tbe  value  of  the  show 
case,  the  defendant  (relator  here)  admitted 
that  he  did  not  rest  his  defense  on  article 
2766  of  the  Bevlsed  Olvil  Code;  that  pUiintiff 
should  either  recover  all  he  claimed,  or  re- 
cover nothing;  that  this  was  made  as  a  mat- 
ter of  argument  in  his  admission  during  the 
trlaL  The  glass,  which  was  packed  in  a  box, 
was  removed  away  from  the  premises,  as 
defendant  refused  to  take  care  of  it.  In  a 
few  days  it  was  carried  to  Hinnricks'  fac- 
tory, but  he  notified  defendant,  Monteleone, 
that  he  held  it  subject  to  his  orders.  Subse- 
quently this  glass  was  destroyed  by  fire  In 
plaintiff's  factory.  The  case  of  Monteleone 
V.  Insurance  Oo.,  47  La.  Ann.  1563,  18  South. 
472,  in  which  case  the  court  decreed  insur- 
ance money  for  the  house  in  which  the  show 
case  was  erected,  was  made  part  of  the  state- 
ment of  facts  to  prove  'that  Monteleone  col- 
lected tb^  policies  of  insurance  on  the  build- 
ing. This  statement  Is  signed  by  tbe  district 
Judge  by  whom  it  was  made. 

From  the  foregoing  It  la  manifest— First, 
by  the  effect  of  the  consent;  and,  second,  by 
the.  evidence,  and  the  theory  on  which  the 
case  was  argued,— that  relator's  case  was  tak- 
en out  entirely  from  the  application  of  the 
quoted  article.  If  the  facts  be  as  stated,  the 
matter  was  one  of  consent  on  the  part  of 
Monteleone.  He  consented  to  pay  plaintiff 
the  two  hours  due  on  the  work.  The  state- 
ment of  facts  was  made  under  the  authority 
of  law.  No  objection  appears  of  record,  and 
no  bin  of  exception  was  taken.  We  would 
not  be  warranted  in  remanding  the  case  to 
ascertain  in  what  respect  an  error  of  tact 
might  have  been  committed.  The  matter,  in 
our  Judgment,  is  finally  settled.  Belator  has 
had  bis  day  in  court.  In  order  to  have  an- 
other here,  we  would  have  to  treat  as  not 
written  the  statement  of  facts  accompanying 
his  application.  This  we  are  constrained  to 
decline. 

Again,  relator  avers  that  In  preparing  a 
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statement  of  facts,  counsel  disagreeing,  the 
Judge  a  quo  found  upon  the  Isolated  state- 
ment, showing  Monteleone's  consent  to  pay 
for  the  work,  which  was  in  direct  conflict 
with  plaintiff's  Judicial  admission  in  both  pe- 
titions, and  against  the  insertion  of  which  In 
the  statement  of  facts  he  was  powerless;  that 
the  court  of  appeals,  disregarding  all  the 
proceedings,  found,  as  an  additional  ground 
for  affirming  the  Judgment  of  the  district 
court,  that  Monteleone  particularly  promised 
to  pay  the  amount  of  plaintiff's  claim.  From 
this  It  appears  that  the  court  of  appeals 
bad  acceptjed  the  statement  of  facts  made 
out  in  the  aistrlct  court  as  correct.  We  must 
say.  In  answer  to  this  position,  that  we  have 
not  found  great  conflict  between  the  state- 
ment of  facts  and  the  allegations  of  plalntlfTs 
petition  (relator  here).  The  allegation  of 
Hlnnrlcks  which  relator  says  is  contradicted 
by  the  statement  of  facts  is,  in  substance, 
that  Monteleone  forbade  him  (Hlnnriciu)  from 
Onishlng  the  work,  and  refused  to  pay  him. 
This  would  not  necessarily  be  in  conflict  with 
evidence  showing  that  at  some  prior  time 
Monteleone  bad  stated  to  Hinnriclis  that  he 
wonld  itay  for  the  work  as  a  whole,  and  not 
to  finish  it  Besides,  the  Judge  having  In  fact 
certified  that  Monteleone  consented  to  pay  for 
the  work.  In  the  absence  of  any  evidence  of 
objection  to  the  proof  we  are  warranted  In 
condndlng  that  there  was  no  contltct,  and  that 
the  evidence  was  admitted  without  objection. 
Relator  was  not  without  some  remedy  in  the 
district  court,  and,  If  the  statement  of  facta 
was  erroneous,  there  should  be  something  be- 
fore as  to  show  that  objection  was  timely 
made  before  the  district  court  There  is  here 
nothing  of  the  sort 

Returning  to  our  first  proposition.  In  an- 
swer to  relator's  complaint  of  the  contradic- 
tion between  the  statement  of  facts  prepared 
by  the  district  judge  and  Hinnrlclcs'  admis- 
sion contained  in  his  petition,  we  heretofore 
copied  the  asserted  admission  as  decided  by 
the  relator.  The  admission,  if  it  t)e  one,  must 
be  taken  as  a  whole.  It  reads:  "That  on 
the  evening  of  said  fire  the  said  Monteleone 
requested  petitioner  not  to  go  on  with  the 
work  of  putting  In  the  plate  glass  for  some 
days;  and  finally  (say,  about  the  end  of  No- 
vember) your  petitioner  having  offered  to  put 
in  said  plate  glass  and  floish  his  work  under 
the  contract  the  said  Monteleone  forbade  him 
to  finish  the  work,  and  refused  to  pay  blm 
the  amount  contracted  for."  Taken  as  a 
whole,  it  may  well  be  that  at  some  time 
Monteleone  promised  to  pay  for  the  work, 
and  afterwards  "he  forbade  him  to  finish  the 
worlc,  and  refused  the  amount  contracted 
for."  It  does  not  follow  that  there  was  neces- 
sarily a  contradiction,  and  the  evidence  hav* 
big  been  admitted,  so  far  as  the  record  dis- 
closes and  the  pleadings,  without  objection, 
a  grotmd  does  not  arise  here  upon  which  we 
can  reverse  the  Judgment  The  application 
is  not  granted,  and  the  petition  Is  dismissed. 


01  iM.  Ann.  923) 
DEUPrr  et  al.  V.  YOUNG.     (No.  12,871.) 
(Supreme  CXmrt  of  Louisiana.    April  3,  1806.) 

MtBBTtOa— NPLUTT — UlBTAXX  IN  FBBSOH — BlQBT 
or  AOTIOK — Dbfkksb — APFSIIj. 

1.  Where  the  nullity  charged  against  a  mar- 
riage is  relative,  and  not  absolute,  the  contract- 
ing parties  retain  their  status  as  married  persons 
until  such  nullity  is  ascertained  and  declared  by  a 
competent  court 

2.  In  such  case,  the  father  of  the  minor  eman- 
cipated by  marriage  has  no  right  of  action,  in 
himself,  to  sue  for  the  nullity  of  such  marriage, 
and  his  minor  son  does  not  need  Us  aid  in  bring- 
ing the  suit. 

8.  Nor  does  the  female  minor  emancipated  by 
such  marriage  need  a  tutor  or  curator,  nor  the 
authorizatioa  of  her  husband,  nor  of  the  court,  in 
order  to  enable  her  to  defend  such  suit 

4.  An  appellee,  who  files  an  answer  to  the  ap- 
peal, prajrang  that  the  Judgment  appealed  from 
be  affirmed,  will  not  be  heard,  through  the  argu- 
ment of  counsel,  complaining  of  the  basis  upon 
which  sncli  judgment  rests. 

6.  Tlie  words  "mistake  in  the  person,"  as  used 
in  articles  91  and  110  of  the  Revised  Civil  Code, 
which  prescribe  the  causes  for  which  marriages 
may  be  annulled,  do  not  mean  mistake  in  the 
character  of  the  person,  or  in  his  or  her  attri- 
butes, condition  in  life,  or  previous  habits. 

Nicholla,  C.  J.,  and  Blanchard,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;  Nicholas  H.  Rlghtor,  Jndge. 

Action  by  A.  Delplt  and  G.  A,  Delplt  against 
Lizzie  Toong.  Judgment  for  defendant  and 
plaintiffs  appeal.    AiBrmed. 

Augusta  F.  Delplt  "acting  in  his  own  behalf 
and  as  natural  guardian  of  George  Augustin 
Delplt  his  minor  son,"  and  George  Augustin 
Delplt  "suing  for  himself,"  allege  that  George 
Augustin  Delpit  then  20  years  old,  was  mar- 
ried in  this  dty,  September  28,  1807,  without 
his  father's  knowleage  or  consent,  to  Lizzie 
Young,  the  defendant  and  that  said  mar- 
riage was  and  is  null  and  vcrid  for  the  reasons 
(1)  that  said  Delplt  was  a  minor,  living  under 
the  paternal  roof,  and  hi^  father  and  mother 
have  never  consented  to  his  marriage,  but  ob- 
jected thereto  as  soon  as  they  were  Informed 
of  it  and  still  object;  (2)  that  said  Delpit  In 
consenting  to  said  marriage,  was  deceived  and 
Imposed  upon,  and  was  In  error  as  to  the 
person  whom  he  was  marrying,  in  that  she 
represented  herself,  and  be  believed  her,  to 
be  a  virtuous  woman,  whereas,  as  he  has 
been  Informed  since  said  marriage,  she  had 
previously  been  living  in  Illicit  connection 
with  divers  persons,  one  of  whom  is  named 
in  the  petition.  It  is  further  alleged  Ihat  said 
Delpit  would  not  .have  married  defendant  If 
he  had  not  been  led  to  believe  that  she  was 
virtuous  and  of  previous  good  moral  charac- 
ter. The  prayer  of  the  petition  Is  "that  the 
marriage  be  invalidated,  and  declared  null 
and  void."  Defendant  excepted,  on  the  fol- 
lowing grounds:  (1)  That  she  is  a  minor, 
and  incompetent  to  stand  in  Judgment;  (2) 
that  as  a  married  woman,  she  Is  Incompetent 
to  stand  In  Judgment  without  the  authoriza- 
tion of  her  husband,  or  the  court  and  that 
no  such  aathorization  has  been  obtained;  and. 
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in  the  event  that  these  exceptions  are  oTer- 
ruled,  she  further  excepts  that  the  allegations 
of  the  petition  are  too  vague  and  indefinite. 
and  that  they  disclose  no  cause  of  action. 
These  exceptions  were  argued  before,  aiid 
taken  under  advisement  by,  the  learned  Judge 
a  quo,  April  25,  1888.  Upon  May  4Ui,  fol- 
lowing, a  supplemental  petition  was  filed,  in 
which  plaintiffs  allege  that,  immediately  after 
the  discovery  by  him  of  defendant's  immoral 
cohabitation  before  marriage,  as  charged  In 
the  original  petition,  George  Augustln  Delpit 
broke  off  all  connection,  and  has  never  since 
cohabited,  with  her.  Upon  this  supplemental 
petition  there  was  an  order  of  court  author- 
izing it  to  be  filed,  and  authorizing  the  de- 
fendant to  stand  in  judgment;  but  the  sup- 
plemental petition  was  not  served  upon  de- 
fendant, nor  was  she  cited  to  answer  It,  and 
thereafter,  in  that  condition  of  the  case,  there 
was  Judgment'  maintaining  the  "exception" 
and  dismissing  the  suit  The  plaintiffs  have 
appealed,  and  the  defendant  has  filed  an  an- 
swer to  the  appeal,  praying  that  the  Judg- 
ment be  affirmed,  with  damages  as  for  frivo- 
lous appeal.  In  the  course  of  his  oral  argu- 
ment, counsel  for  defendant  called  the  atten- 
tion of  this  court  to  the  fact  that  the  supple- 
mental petition  had  not  been  served  on  his 
client,  and  that  she  had  not  been  cited  to 
answer  It,  and  suggested  that  the  averments 
contained  In  it  should  be  disregarded  in  pass- 
ing upon  the  exceptions,  which,  as  he  claims, 
were  only  addressed  to  the  original  petition. 

Albert  Voorhies,  for  appdlanta.  Theodore 
Cotonlo,  for  appellee^ 

MONBOE,  J.  (after  stating  the  facts).  It 
will  be  observed  that  the  defendant  Is  not 
complaining  of  the  Judgment  of  the  court  a 
qua,  but,  on  the  contrary,  has  filed  in  this 
court  a  written  answer  to  the  appeal,  pray- 
ing that  that  Judgment  be  affirmed.  The  sug- 
gestion, therefore,  that  the  Judgment  in  ques- 
tion lacks  the  essential  elements  of  citation 
and  service  of  petition,  quoad  at  least  so  much 
of  plaintiffs'  case  as  Is  stated  in  the  supple- 
mental petition,  Is  illogical.  She  cannot  at- 
tack the  basis  upon  which  the  Judgment  rests, 
and  at  the  same  time  ask  that  the  Judgment 
be  afllrmed;  and,  as  the  latter  request  has 
been  placed  of  record  as  part  of  the  plead- 
ings In  the  case,  we  are  of  opinion  that  she 
cannot  be  heard  to  urge  the  former  by  way 
of  argument  Gayoso  de  Lkuos  v.  Garcia,  1 
Mart.  (N.  S.)  326,  327. 

Dealing  with  the  question  of  the  capacity  of 
the  parties  litigant,  it  Is  evident  that  the  nul- 
lity charged  against  the  marriage  is  rdative, 
and  not  absolute;  from  which  It  follows  that, 
until  said  marriage  Is  annulled  by  a  Judg- 
ment of  a  competent  court,  the  contracting 
parties  occupy  the  status  of  minors  emanci- 
pated by  marriage.  This  being  the  case,  the 
hnaband  needs  no  tutor  or  guardian  to  aid 
him  la  bringing  the  suit  and  his  father,  taav- 
Ids  no  right  of  action  on  his  own  account  is 
8  ■npemnmerary  in  the  case.    If  the  wife's 


status  as  a  minor  emancipated  by  marriage 
could  be  disassociated  from  her  status  as  a 
married  woman,  the  same  thing  might  be  said 
of  her.  "The  minor  emancipated  by  mar- 
riage," says  the  Code,  "can  appear  in  courts 
of  Justice  without  the  assistance  of  a  curator. 
The  husband,  who  is  a  minor,  can  also  au- 
thorize his  wife  to  appear  therein,  whether 
she  is  a  minor  or  of  full  age."  Rev.  Civ.  Code, 
art  380.  See,  also.  Id.  art  382;  Code  Prac. 
art  110. 

Considering  the  question  with  reference  to 
defendant's  status  as  a  married  woman,  it 
was  said  In  Favaron  v.  Rideau,  14  La.  Ann. 
806,  that  "the  object  of  the  law  in  requiring 
the  authorization  of  the  husband,  or  court 
before  the  wife  can  be  sued,  is  fully  accom- 
plished when  the  husband  Joins  the  wife  in 
the  answer  to  the  suit  even  ii  they  have  not 
been  designated  as  husband  and  wife  in  the 
petition";  and  the  reason  which  underlies 
this  construction  applies  with  greater  force  to 
the  present  case,  where  the  husband  does  not 
authorize  the  wife  merely  by  implication  to 
appear  in  court,  but  Invokes  the  authority  of 
the  court  to  compel  her  to  appear,  while  the 
court  upon  the  other  band,  could  not  refuse 
to  hear  her  without  denying  a  sacred  right 
guarantied  by  the  fundamental  law.  Lacoste 
V.  Ouidroz,  47  La.  Ann.  »»,  16  South.  836. 

Considering,  now,  the  exception  of  "no  cause 
of  action,"  It  is  addressed  to  the  two  following 
propositions,  which  the  plaintiff  husband  re- 
lies on  as  embodying  his  cause  of  action,  to 
wit:  (1)  That  the  plaintiff  was  a  minor  when 
the  marriage  took  place,  that  he  did  not  have 
the  consent  of  his  parents,  and  that  be  did 
not  furnish  proof  of  such  consent  to  the  officer 
to  whom  he  applied  for  permission  to  many; 
and  hence  that  the  marriage  was  and  Is  noO. 
(2)  That  inasmuch  as  he  was  led  to  believe 
that  he  was  marrying  a  virtuous  woman, 
when  In  point  of  fact  the  defendant  had  pre- 
viously led  an  Immoral  life,  there  was  a  mis- 
take In  the  person,  within  the  meaning  of 
articles  01  and  110  of  the  Revised  Civil  Code. 
The  first  of  these  propositions  is  answered  by 
article  112,  Cly.  Code,  whldi  provides  that 
"the  marriage  of  minors,  contracted  wlthont 
the  consent  of  the  father  and  mother,  cannot 
for  that  cause,  be  annulled."  The  second 
proposition  finds  a  divided  support  In  the  re- 
fined analyses  of  some  of  the  commentators 
on  the  Code  Napoleon.  The  fcdlowing  are  the 
provisions  of  that  Code  and  of  the  GItU  Code 
of  Louisiana  bearing  upon  the  subject:  Oods 
Nap.  art.  146:  "II  n'y  a  paa  de  mariage 
lorsqu*il  n'y  a  point  de  CQnaentemeot"  Ben 
Civ.  Code,  art  91:  "No  marriage  is  valid  to 
which  the  parties  have  not  freely  oonsoited. 
Consent  is  not  free:  (1)  When  given  to  a 
ravlsher,  unless  it  has  been  given  by  the  party 
ravished  after  she  has  been  restored  to  the 
enjoyment  of  liberty.  (2)  When  it  is  extorted 
by  violence.  (3)  When  there  is  a  mistake 
respecting  the  person  whom  one  of  the  parties 
intended  to  marry."  Code  Nap.  art  180: 
"Le  mariage  qui  a  6t6  contract6  sana  la  oon- 
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aentement  Ubre  des  ttenz  epooz,  eu  de  run 
denx,  ne  peut  etre  attaqnfi  que  par  lea  epouz, 
ou  par  celnl  dea  denx  dont  le  consentement 
n'a  paa  6t6  Ubre.  Lorsqu'Il  y  a  en  erreur 
dans  la  personne,  le  marlage  ne  peut  fttre 
attaqu6  que  par  celul  dee  deux  epouz  qui  a 
6t6  Indult  en  erreur."  Eev.  Civ.  Code,  art 
110:  "Marriages  celebrated  without  the  free 
consent  of  the  married  persona,  or  one  of  them, 
can  only  be  annulled  olpon  application  of  both 
the  parties,  or  of  that  one  of  them  whose  con- 
sent waa  not  free.  When  there  has  been  a 
mistake  in  the  person,  the  party  laboring  un- 
der the  mistake  can  alone  impeach  the  mar- 
riage." 

Under  the  old  law,  In  France,  the  only  ex- 
ception to  the  rule  that  nullity  of  marriage, 
by  reason  of  error  in  tiie  person,  existed  only 
where  the  error  was  one  of  physical  identity, 
was  where  a  slave  was  taken  in  marriage  in 
the  belief  that  such  slave  was  free.     Poth. 
Traitfi  du  Mar.  Nos.  308,  810,  811.    When  the 
Code  was  under  discussion  before  the  cotrndl 
appointed  by  him,  the  Emperor  Napoleon,  then, 
as  Marcad6  remarks,  "only  thirty-one  years 
of  age,"  took  a  vwy  active  part  in  that  dis- 
cussion, and  appears  to  have  given  the  as- 
sembled Jurisconsults  his  views  in  very  plain 
language,  "exercising,"  according  to  the  au- 
thor mentioned,   "a  much  greater   influence 
than  one  could  believe."    He  told  them  that 
they  bad  not  even  the  idea  of  the  Institution 
of   marriage,  and  that  a  particular  article, 
which  they  had  favorably  considered,  would 
produce  results  in  conflict  with  bis  system, 
and  the  proposed  text  was  thereupon  rejected. 
Among  other  things,  in  the  same  connection, 
he  appears  to  have  insisted  that  "error  in  the 
person,"  as  a  ground  for  annulling  a  marriage, 
should  be  considered  as  meaning  the  same 
thing,   or  as  including  within   Its  meaning, 
"error  In  the  character,  attributes,  or  quality 
of  the  person."    Thus,  he  is  quoted  as  having 
said  to  the  council:     "Rappelles-vous  ce  que 
yens  avez  dlt  sur  les  nuUlt^s.    L'erreur  des 
qualities,  que  vous  appelez  erreur  de  personne, 
permet  de  faire  annular  le  marlage."    1  Mar^ 
cadfi,   p.  47S.    Nevertheless,    the  articles   to 
which  he  referred  were  Incorporated  In  the 
Code  as  they  have  been  hereinabove  quoted, 
and  this  notwithstanding  the  fact  that,  as  the 
law  waa  then  construed,  the  most  that  was 
claimed   was  that  "error   in  person,"   as   a 
groand  of  nullity,  extended  to,  and  Included, 
error  In  social,  as  well  as  physical,  identity; 
that  la  to  say,  that  it  included,  or  might  in- 
clude, a  case  where  a  woman,  marrying  a 
man  In  the  belief  that  he  is  a  nobleman  of 
high   social  position,  learns  afterwards  that 
be  18  a  liberated  convict    The  only  exception 
admitted  by  Pothler,  however,  to  the  rule  of 
physical  identity,  la  in  the  case  of  a  slave 
sappoiKii  to  be  free,  while  as  to  other  claimed 
exceptions  he  says:     "II  est  en  autrement 
Jonsqn'elle  ne  tombe  que  sur  quelque  qnalltd 
de  lA  personne.    Par  exemple,  si  J'al  ipooBi 
Marie,  la  croyant  noble,  quoiqn'dle  solt  de 
la    Iwsse  rotuie;    on   la   croyant  vertueuse 


quoiqu'ceUe  se  fut  prostitute;  ou  la  croyant 
de  bonne  renommS  quolqu'elle  ait  ete  fi6trie 
par  la  Justice;  dans  tons  cee  cas,  le  marlage 
que  J'al  contracts  avec  elle  ne  lalsse  pas  d'etre 
valable^  non-obstant  I'eneur  dans  laquelle  J'al 
«t6  a  son  Bujet"  Poth.  Traitfi  da  Mar.  No. 
310. 

It  is  said  by  Marcad6  that  the  change  in 
the  French  law  was  affected,  more  particu- 
larly, by  the  second  paragraph  of  article  180 
of  the  Code  Napoleon,  which  la  fairly  trans- 
lated by  the  second  paragraph  of  article  110 
of  our  Code,  and,  so  translated,  reads:  "Where 
there  has  been  a  mistake  in  the  person,  the 
party  laboring  under  the  mistake  can  alone 
impeach  the  marriage."  And  the  learned  au- 
thor claims  that  this  paragraph  contemplates 
error  in  the  qualities  of  the  person,  rather 
than  in  the  physical  identity,  and  that  it  can 
contemplate  nothing  else.  He  therefore  con- 
siders as  embraced  within  its  meaning  such 
cases  as  the  following,  to  wit:  Where  one  of 
the  parties  proves  to  be  Impotent;  where  one 
marries  a  prostitute,  believing  her  to  be  virtu- 
ous; where  one,  being  a  Catholic,  marries  a 
person  who  has  taken  vows;  where  one  mar- 
ries a  liberated  convict,  believing  him  to  be 
honorable;  where  <Hie,  being  a  Catholic,  con- 
tracts a  ciyil  marriage  with  a  person  who 
thereafter  refuses  to  receive  the  benediction 
of  the  church.  Upon  the  other  hand,  he 
thinks  that,  to  annul  a  contract  so  sacred  as 
that  of  marriage,  the  error  should  be  pro- 
foundly grave,  and  that  it  should  be  personal 
with  respect  to  one  of  the  contracting  parties, 
and  that,  if  one  marries  a  person  believing 
him  to  possess  talent  or  to  be  versed  in  science 
when  he  has  and  is  neither,  or  marries  a  per- 
son believing  him  to  be  rich  when  in  fact  he 
Is  poor,  or  believing  him  to  be  noble  when  in 
fact  he  is  plebeian,  the  marriage  ought  not 
to  be  annulled  for  these  reasons.  He  also 
thlnlu  that  the  status,  or  (perhaps  It  Is)  the 
probable  sensitiveness,  of  the  party  who  is 
deceived,  ou^t  to  be  considered;  for  lie  says 
that  the  prostitution  of  the  woman  and  the 
fact  that  the  man  has  been  a  convict  ouKht 
not  to  be  considered,  if  Ibe  other  contracting 
party  in  the  first  case  Is  himself  a  person  of 
no  great  morality,  and  if  in  the  second  case  it 
turns  out  that  the  convict  was  more  unfortu- 
nate than  criminal.  And  finally  he  conclude* 
that  the  whole  matto:  ought  to  be  left  to  the 
discretion  of  the  Judges  to  determine  In  any 
given  case  whether  either  party  to  a  marriage 
contract  has  been  mistaken  or  deceived  in 
the  other,  and.  If  so,  whether  the  matter  is 
suflSciently  serious  to  Justify  him  In  declaring 
the  contract  null  and  void.  The  author  men- 
tions but  two  cases  In  which  his  theory  had 
been  applied  under  the  Code  Napoleon,— the 
one,  decided  in  1811,  where  one  of  the  con- 
tracting parties  proved  to  be  a  priest,  and  the 
other,  decided  In  1827,  where  an  adventurer 
passed  himself  off  in  marriage  as  an  Italian 
baron;  both  marriages  being  annulled. 

Demolombe  seems  to  be  much  of  the  same 
opinion  as  MarcadS,  while  other  French  writ- 
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era  shade  off  Into  varloua  degrees  of  per- 
plexity. It  will  be  observed  that  the  CMl 
Code  was  first  adopted  In  Louisiana  before 
either  of  the  cases  referred  to  by  Marcade  had 
been  decided,  and  hence,  in  all  probability,  at 
a  time  when  the  interpretation  of  the  French 
law  as  given  by  Pothler  and  the  older  writers 
still  obtained,  and  there  was  no  reason  to 
suppose  that  any  other  Interpretation  would 
be  placed  on  it 

Our  present  Code  was  approved,  as  an  act 
of  the  general  assembly,  In  March,  1870.  It 
was  adopfed  in  the  English  language,  by  a 
legislative  body  composed  mainly  of  English- 
speaking  members;  and,  while  we  are  not 
Informed  as  to  how  many  of  them  were  fa- 
miliar with  the  Code  Napoleon,  or  with  the 
commentaries  upon  that  Code,  we  think  It 
probable  that  the  language  contained  In  the 
articles  under  consideration  was  used  rather 
because  It  was  found  in  our  previous  Codes 
than  because  of  any  Intention  to  adopt  the 
theories  of  the  French  commentators  on  the 
Code  Napoleon.  So  that.  If  we  are  to  be  in- 
fluenced by  the  French  interpretation  of  the 
French  law,  as  operating  on  the  minds  of  our 
legislators,  the  logical  thing  would  seem  to 
be,  not  to  endeavor  to  find  out  what  that  in- 
terpretation is,  amid  Qie  multiplicity  and  con- 
trariety of  opinion  of  the  later  writers,  but 
to  go  back  to  the  time  of  the  ad<^tlon  of  onr 
Code  of  1808,  when,  as  we  have  seen,  "erreur 
dans  la  personne"  was  Interpreted  to  mean 
but  little.  If  anything,  more  than  error  in  the 
physical  identity  of  the  person.  Beyond  this, 
it  must  be  remembered  that  the  views  of  these 
later  commentators  are  to  be  considered  with 
reference  to  the  conditions  by  which  they 
were  surrounded,  and  for  the  purposes  of 
which  they  interpreted  the  law.  There  was  a 
state  church  and  a  national  religion,  and  a 
social  fabric  built  up  of  classes  separated  by 
wide  and  deep  gulfs.  There  were  strong  In- 
fluences, therefore,  pulling  in  the  direction 
of  that  construction  of  the  law  whereby  the 
marriage  of  a  priest  vowed  to  celibacy  would 
be  decreed  null,  and  whereby  the  marriage  of 
an  adventurer  masquerading  as  a  nobleman 
would  be  similarly  dealt  with.  But  In  Louisi- 
ana the  church  and  state  are  separate.  We 
have  no  distinctions  between  princes  and  peas- 
ants, but  all  men  are  born  free  and  equal,  and 
marriage,  in  the  eye  of  the  law,  is  purely  and 
absolutely  a  civil  contract.  The  law  prescribes 
who  may  enter  into  it,  bow  it  may  be  entered 
into,  and  specifies  the  causes  for  which  it  may 
be  annulled  or  avoided.  Under  these  circum- 
stances, it  seems  better  to  interpret  our  mar- 
riage law  without  the  aid  of  criticism  which 
Is  inappropriate  to  the  conditions  under  which 
it  was  enacted  and  to  which  it  is  bitended 
to  apply:  and,  so  Interpreting  it,  we  think 
that,  if  the  general  assembly  bad  Intended 
that  marriages  should  be  annulled  when  the 
one  party  mistakes  the  character,  the  social 
standing,  the  pedigree,  the  acquirements,  the 
pecuniary  means,  the  habits,  the  tempera- 
ment, or  the  religion  of  the  other,  or  when 


the  one  party,  after  the  marriage,  discovora 
"redhibitory"  vices  in  the  other,  some  lan- 
guage, beyond  the  words  "mistake  respecting 
the  person,"  would  have  been  fonnd  to  ex- 
press that  Intention. 

If  the  marriage  of  a  woman  i>  to  be  an- 
nulled because  she  was  unchaste  before  mar- 
riage, what  Is  to  be  done  in  the  case  of  a 
man?  If  the  courts  are  to  determine  whether 
the  mistake  Is  sufladently  serious,  how  are 
they  to  deal  with  people  who,  having  united 
themselves  together  "for  better,  for  worse,  tax 
sickness  and  in  health,"  etc.,  present  a  case 
where  the  one  develops  hereditary  disease, 
such  as  consumption  or  insanity,  of  the  possi- 
bility of  which  the  other  was  Ignorant,  or  be- 
comes confirmed  In  a  pre-existing  alcohol  or 
opium  habit,  of  which  the  other  had  no  knowl- 
edge? No  such  doctrine  as  that  propounded 
by  the  learned  counsel  for  the  appellant  has 
aa  yet  found  a  place  in  our  Jurisprudence^ 
and  the  language  of  our  Code,  Interpreted  ac- 
cording to  familiar  canons  of  construction, 
does  not  Justify  Its  Introduction.  In  1897  a 
case  was  presented  to  the  high  court  of  Justice 
In  England  where  It  appeared  that  the  de- 
fendant wife  was  actually  pregnant  at  the 
date  of  the  marriage,  without  the  knowledge 
of  the  husband,  and  gave  birth  to  a  child 
shortly  afterwards,  thus  imposing  upon  the 
unfortunate  husband  a  child  not  his  own.  The 
court  reviewed  the  entire  Jurisprudence  of  the 
English  courts,  compared  it  with  that  of  the 
continent  of  Europe,  criticised  adversely  cer- 
tain American  cases,  and  in  a  most  elaborate 
and  exhaustive  opinion  reached  the  conclusion 
that  by  the  law  of  England  error  as  to  the 
chastity  of  the  wife  Is  not  such  a  "mistake 
as  to  the  person"  as  wlU  entitle  the  deceived 
husband  to  annul  the  marriage;  such  an  error 
not  Involving  the  want  of  consent,  for  which, 
alone,  marriages  can  be  annulled  under  the 
English  law.    Moss  v.  Moss  [1897]  Prob.  203^ 

The  case  Is  not  one  In  which  the  appellee  is 
entitled  to  damages.  The  Judgment  appealed 
from  is  therefore  affirmed,  at  the  cost  of  the 
appellants. 

NICHOLLS,  C.  J.,  and  BLANOHABD,  J, 

dissent 


(a  lA.  Ann.  SE) 
JORDT  T.  MUIR     (No.  12,871.) 
(Supreme  Court  of  LoulBlana.    May  30,  1898.) 
iiAMSao  yfouiv — SBPABA.TB  E8T1.TX — Evn>aH0»— 

CONTKAOTS. 

1.  Jurisprudence  has  affirmed  the  principle 
that  the  ability  of  the  wife  to  acquire,  during 
the  marriage,  property  in  her  own  name,  and 
for  her  separate,  paraphernal  account  is  an 
exception  to  the  general  rule  which  Is  estab- 
lished by  the  CSvil  Code,  and  It  must  be  strict- 
ly and  rigidly  construed. 

2.  That,  in  order  to  sustain  her  title,  she  la 
required  to  prove  that  she  had  paraphernal  ef- 
fects at  her  disposal  adequate  to  enable  her  to 
make  the  new  acquisition. 

3.  That  it  is  against  the  policy  of  the  law. 
and  the  spirit  and  letter  of  our  system  of  legal 
community,  to  sanction  contracts  made  by  mar- 
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ried  women,  nnder  the  pretext  of  InveBting  her 
paraphernal  effects,  when  the  amount  invested 
bears  no  jnst  proportion  to  the  value  of  the 
property  uutt  ia  substituted  therefor. 

On  Rehearing. 

The  recital,  in  the  act  by  which  the  wife 
purchases,  that  it  is  made  with  her  paraphernal 
funds,  the  husband  a  party  to  the  act,  the  sale 
made  on  credit,  ia  evidence  for  her  to  diarge 
the  husband  with  the  amount  of  the  cash  pay- 
ment, it  being  established  that  he  subsequent- 
ly sold  the  property  and  received  and  applied 
the  proceeds. 
(Syllabus  by  the  Conrt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  George  H.  Thtord,  Judge. 

Action  by  Numa  Jordy  against  Sophie  Mulr, 
his  wife.  Judgment  for  plaintiff.  Defendant 
appeals.    Beversed. 

A.  B.  PblUps  and  Albert  Voorbles,  for  ap- 
pellant Armand  Bomaln  and  Charles  A.  But- 
la,  for  appellee. 

WATKINS,  J.  The  demand  and  prayer  of 
the  plalntlfC  ore  for  a  Judgment  of  divorce  a 
vinculo  matrimonii  from  Ills  wife,  the  defend- 
ant forever  dissolving  the  bonds  of  matri- 
mony between  them,  and  granting  him  the 
custody  of  their  minor  children.  On  the  trial 
there  was  Judgment  rejecting  the  plaintiff's 
demands,  and  one  rendered  In  favor  of  the 
defendant,  decreeing  a  separation  a  mensa  et 
tboro,  and  giving  her  "the  permanent  care 
and  custody  of  the  minor  children"  of  the 
marriage,  the  defendant's  mratey  demand  be- 
ing dismissed.  In  the  lower  court  the  de- 
fendant filed  a  rule  for  a  new  trial  solely  on 
the  ground  that  her  money  demand  against 
her  husband  had  been  rejected,  affirming  the 
correctness  of  the  Judgment  in  all  other  re- 
spects, and,  the  same  having  been  discharged, 
she  prosecutes  this  appeal;  the  plaintiff  hav- 
ing acquiesced  in  the  decree  as  rendered,  con- 
fessing thereby  that  the  charge  of  adultery  he 
had  preferred  against  his  wife  was  not  sus- 
tained by  the  evidence.  Hence  the  question 
presented  for  decision  Is  rather  one  of  money 
than  of  divorce.  In  the  answer  of  the  defend- 
ant she  avers  that  'in  the  month  of  April, 
1895,  she  gave  to  her  husband  her  check  for 
$2,300,  proceeds  of  the  sale  of  her  paraphernal 
property,  old  No.  232,  N.  Galvez  street,  which 
said  property  was  sold  for  $2,650,  he  receiv- 
ing the  check  from  her,  amounting  to  $2,300, 
and  that  he  collected  same,  and  converted  It 
to  his  own  use,"  for  which  sum  she  prays 
Judgment  against  him  personally.  It  appears 
firom  other  averments  of  her  answer  that 
these  alleged  transactions  occurred  during  the 
marriage  which  was  celebrated  on  the  11th 
of  March,  1879;  and  the  deed  of  sale  which 
was  executed  tn  favor  of  the  defendant  bears 
date  December  10, 1886.  The  position  assum- 
ed In  argument  by  defendant's  counsel  is  that 
the  property  acquired  thereby  became  the  sep- 
arate i>araphernal  property  of  the  wife,  and 
that  the  proceeds  of  its  sale  were  likewise; 
and  tiie  receipt  and  use  of  the  proceeds  by  the 
husband  created  a  paraphernal  indebtedness 


In  her  favor,  for  which  she  is  entitled  to  re- 
cover Judgment  In  such  suit  as  this.  On  the 
contrary,. it  is  assumed  in  the  argument  by 
plaintiff's  counsel  that  the  property  purchased 
became  and  was  an  asset  of  the  matrimonial 
community  at  the  time  existing  between  the 
spouses,  and  that  the  proceeds  were  likewise, 
the  purchase  price  of  said  property  having 
been  paid  with  funds  and  money  of  the  com- 
munity. To  this  last  contention  defendant's 
counsel  replies  that  the  plaintiff  is  equitably 
estopped  from  urging  the  aforesaid  plea  as 
a  defense,  because  he  appeared  before  the  no- 
tary who  passed  the  act  of  sale,  and  In  his 
presence,  and  that  of  the  witnesses,  signed 
and  ratified  the  sale  to  his  wife  as  parapher- 
nal property,  and  cannot  now  be  heard  to 
gainsay  or  deny  that  act  of  ratification  and 
acquiescence  In  an  action  to  which  the  hus- 
band and  wife  are  the  only  parties,  no  cred- 
itor of  either  asserting  any  Interest  therein. 
For  this  last  contention  counsel  for  the  de- 
fendant relies  upon  the  support  furnished  by 
the  opinions  of  this  court  in  Kerwln  y.  In- 
surance Co.,  35  La.  Ann.  83,  and  Magulre  v. 
Magulre,  40  La.  Ann.  579,  4  South.  492;  and, 
having  consulted  those  decisions  we  have 
found  that  the  plea  of  estoppel  was  maintain- 
ed In  each  of  them.  But  in  Succession  of  Bel- 
lande,  41  La.  Ann.  491,  6  South.  606,  the  court 
held  that  under  appropriate  averments  error 
might  be  shown,  the  act  reciting  that  the 
property  "was  acquired  by  [the]  wife  with  her 
paraphernal  funds,  and  for  her  separate  ben- 
efit and  advantage,  although  [the  husband] 
was  a  party  to  tlie  act"  And  In  the  same. case 
(42  La.  Ann.  241,  7  South.  53S)  we  repeated 
what  was  said  in  the  first  report  of  that  case,— 
that  the  husband  "must  be  held  to  establish 
the  error  by  strong  legal  and  convincing  evi- 
dence." But,  even  giving  the  defendant  the 
fall  benefit  of  those  decisions,  she  is,  at  all 
events,  bound  by  the  recitals  which  are  con- 
tained in  the  act  of  sale  to  her.  Consulting 
them,  we'  find  the  following,  via.:  "That 
Charles  Garvey,  •  •  •  for  the  considera- 
tion and  on  the  terms  and  conditions  herein- 
after set  forth  and  expressed,  does  by  these 
presents  grant  bargain,  sell,"  etc.,  "unto  Mrs. 
Sophie  Mulr,  wife  •  •  •  of  Joseph  Numa 
Jordy,  •  •  •  her  said  husband,  with  her 
here  present  •  •  •  accepting  and  pur- 
chasing with  her  own  separate  paraphernal 
funds,  for  herself  •  *  •  the  following  de- 
scribed property,  to  wit,"  etc.  Omitting  the 
description  of  the  property,  the  consideration 
Is  thus  stated,  to  wit:  "This  sale  is  made 
and  accepted  for  and  In  consideration  of  the 
price  and  sum  of  $2,500,  of  which  the  sum  of 
$716.19  has  been  paid  in  cash  by  said  pur- 
chaser to  said  vendor;  and  for  the  balance  of 
said  price  said  purchaser  assumes  and  binds 
herself  to  pay  in  the  lieu  and  stead  of  said 
vendor  a  certain  promissory  note,  drawn  by 
said  vendor  to  his  own  order,  and  by  himself 
Indorsed,  dated  12th  of  September,  1885,  and 
made  payable  for  $400,  in  two  years  after  date 
[and  secured  by  mortgage]    *    *    *;  and  for 
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the  balance  of  said  price  lald  purchaser  has 
made  and  furnished  her  two  promissory 
notes,  drawn  by  him  to  her  own  order,  and 
connterslgned  by  her  said  husband  to  author- 
ize her,  dated  this  day,  and  made  payable, 
each  for  the  sum  of  $691.90,  respectively,  at 
one  and  two  years  after  date,"  and  secured 
by  vendor's  lien  and  mortgage. 

From  the  foregoing  it  appears  that  of  the 
total  price  the  sum  of  $716.19  only  was  paid 
on  the  execution  of  the  deed,  and  that  she  as- 
sumed and  promised  to  pay  for  the  vendor  a 
mortgage  note  which  burdened  the  property, 
and  executed  two  notes  for  the  aggregate  bal- 
ance of  $1,383.80,  secured  by  mortgage  and 
vendor's  Hen  on  the  same.  The  question  nec> 
essarlly  arises,  on  the  fiice  of  the  act  contain- 
ing these  recitals,  whether  it  carried  to  the 
defendant  a  separate,  paraphernal  title  to  the 
property.  We  are  not  disposed  to  think  It 
did.  In  BouUgny  v.  Fortler,  16  La.  Ann.  209, 
onr  predecessors  gave  this  question  most  se- 
rious and  thoughtful  consideration,  and  in  the 
course  of  their  opinion  said:  "We  have  stated 
that  the  right  of  the  wife  to  invest  or  rein- 
vest her  paraphernal  efTects  is  derived  from 
the  liberal  Interpretations  given  to  articles 
2861  and  2367  of  the  ClvU  Code.  Were  it  not 
ao,  the  Investment  would  inure  to  the  com- 
munity to  the  extent  of  the  amount  Invested. 
We  have  searched  in  vain  In  onr  reports  for  a 
case  where  the  right  of  the  wife  to  Invest  be- 
yond her  means  was  sanctioned  by  this  court, 
but  we  have,  on  the  contrary,  found  numerous 
decisions  either  setting  aside  oonveyancea 
made  to  the  wife,  on  her  failure  to  show  ade- 
quate means,  or  maintaining  similar  convey- 
ances by  reason  of  such  adequate  means.  El- 
lis V.  Bush,  6  La.  Ann.  116;  Squler  v.  Stock- 
ton, Id.  742.  Toung  t.  Tonng,  Id.  611;  Met- 
calf  V.  Clark,  8  La.  Ann.  286;  Pearson  v. 
Pearson,  15  La.  Ann.  119;  Clark  v.  Norwood, 
12  La.  Ann.  698;  Cormiv  t.  Byan,  10  La. 
Ann.  688;  Bass  T.  Larche,  7  La.  Ana.  104. 
As  the  ability  of  the  wife  to  acquire,  during 
the  marriage,  property  In  her  own  name,  and 
for  her  separate  account.  Is,  in  our  Jurlsjou- 
denoe,  an  exception  to  the  general  rule  (Civ. 
Code,  art  2374),  it  must  be  therefore  strictly 
and  rigidly  construed;  and,  consequently,  the 
wife  is  required,  not  only  to  prove  that  she  had 
paraphernal  effects  at  her  disposal,  but  also 
that  they  were  ample  to  enable  her,  reason- 
ably at  least,  to  make  the  new  acquisition; 
otherwise,  the  contract  will  be  treated  as  a 
contract  of  the  community.  •  •  •  xhe 
authority  to  invest  does  not  carry  with  It  the 
unbounded  liberty  to  nm  into  wild  and  ruin- 
ous speculations,  and  was  never  intended  to 
place  the  wife  having  paraphernal  property  on 
a  footing  of  perfect  equality  with  a  wife  sep- 
arated In  property  by  Judgment  or  by  contract, 
as  would  be  the  case  did-  we  bold  the  third 
opponent  to  her  contract  We  therefore  con- 
clude that  it  Is  against  the  policy  of  the  law, 
and  the  spirit  and  letter  of  our  system  of 
legal  community,  to  sanction  contracts  made 
by  the  wife  under  the  pretext  of  Investing  her 


paraphernal  effects,  when,  as  In  the  case  at 
bar,  the  amount  invested  bears  no  proportion 
to  the  value  of  the  property  substitftted  In  its 
place;  but  on  the  contrary,  that  all  such 
acquisitions  belong  to  the  community,  saving 
always  to  the  wife  her  action  for  the  reim- 
bursement of  the  price  contributed  by  her." 
In  that  as  in  the  Instant  case,  the  wife  at- 
tempted to  purchase  a  piece  of  real  estate  in 
her  own  inraphernal  title,  during  the  exist- 
ence of  her  marriage,  to  a  large  extent  upon 
terms  of  credit  the  greater  portion  of  the  pur- 
chase price  being  represented  by  the  vendee's 
assumption  of  the  vendor's  obligations,  which 
were  secured  by  mortgage  on  the  property. 
To  our  thinking,  there  Is  a  strong  analogy  be- 
tween the  two  cases,  In  each  of  which  the 
wife,  during  her  marriage,  sought  to  acquire 
paraphernal  property,  largely  upon  terms  of 
credit  without  making  any  proof  of  her  posses- 
sion of  adequate  separate  property  or  revenues 
to  meet  her  obligations  at  their  maturity.  Un- 
der this  state  of  facts,  it  goes  without  say- 
ing that  same  would  have  to  be  met  by  the 
application  of  community  revenues  when  they 
become  due,  to  avoid  a  seizure  and  sale  of 
the  property;  and  this  result  demonstrates 
clearly  that  the  wife  had  no  separate  title  at 
the  time  of  the  sale.  But  there  was  evidence 
administered  by  the  defendant  at  the  trial 
which  strengthens  the  condnsion  Qiat  the 
property  was  not  her  paraphernal  property, 
same  being  to  the  effect  that  the  credit  part 
of  the  pnrchase  price  was  paid  by  the  husband 
to  a  great  extent  The  statement  of  Noma 
Jordy,  Jr.,  one  at  the  children  of  the  mar- 
riage, Is  shown  by  the  following  Interroga- 
tion, to  wit:  "Q.  Who  paid  the  notes  as  they 
became  due?  A.  My  mother  and  father,  both. 
They  both  threw  in  and  helped.  My  mother 
gave  music  lessons,  and  she  borrowed  money 
when  she  did  not  have  the  requisite  amount, 
—the  requh:ed  amount"  In  addition  to  this, 
the  fact  was  developed  that  the  plaintiff  was 
In  the  employ  of  the  firm  of  Stauffer,  Eshel- 
man  &  Co.  at  the  time  the  deed  was  executed, 
and  borrowed  from  them  the  sum  of  $750  on 
that  day,— that  being  about  the  amount  which 
was  paid  la  cash  for  the  property,  as  recited 
in  the  deed.  The  cashier  of  the  firm,  as  a  wit- 
ness, makes  the  following  statement  viz.:  "I 
will  state  to  the  court  that  when  I  received 
instructions  to  pay  out  those  sums  it  was 
stated  to  me,  and  instructed,  that  I  should 
make  a  memorandum  that  this  money  was  to 
be  refunded  by  monthly  payments,  and  that 
it  was  given  for  the  purpose  of  paying  up  for 
a  residence."  After  making  this  statement 
the  following  occurred,  viz.:  "Q.  Will  you 
swear  also  that  those  advances  were  made 
by  you,  as  an  agent  of  that  firm,  through  in- 
atructions  of  flie  senior  member  of  that  firm, 
and  that  those  instructions  were  that  those 
advances  were  to  be  made  on  condition  and  for 
the  purpose  of  meeting  partial  payments  on  a 
residence,— due  on  a  residence?  A.  To  the 
best  of  my  recollection,  those  were  my  instruc- 
tlona."     To  the  foregoing  interrogatory  and 
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the  answer  sought  counsel  for  the  defendant 
objected  on  the  ground  that  the  testhuony 
was  "hearsay,  Irrelevant,  and  Incompetent," 
and,  his  objection  having  been  overruled,  be 
reserved  a  blU  of  exceptions.  In  our  opinion, 
the  testimony  was  relative  and  competent.  It 
was  not  hearsay,  because  the  alleged  instruc- 
tions came  from  the  senior  'member  of  the 
firm;  and  it  was  not  made  to  appear  that 
they  were  given  primarily  by  the  plaintiff. 
This  evidence  goes  to  strengthen  the  inference 
that  is  to  be  drawn  from  the  book  entry  show- 
ing that  the  amount  the  plaintiff  borrowed  on 
the  day  of  the  sale  was  the  identical  money 
used  in  making  the  purchase.  Altogether,  we 
are  thoroughly  impressed  with  the  belief, 
founded  upon  the  law  and  the  evidence,  that 
the  sale  did  not  Invest  a  separate,  paraphernal 
title  to  the  property  In  the  defendant;  and, 
resting  our  decision  upon  this  basis,  we  feel 
constrained  to  hold  that  the  Jndge  a  quo  de- 
cided the  case  correctly.    Judgment  affirmed. 

On  Application  for  a  Rehearing. 
(June  30,  1888.) 

BRBAUX,  J.  Plaintiff  sued  for  a  divorce. 
Defendant  reconvened,  and  prayed  for  a  sep- 
aration from  bed  and  board,  and  for  a  Judg- 
ment on  a  moneyed  demand  representing  her 
paraphernal  rights.  Plaintiffs  demand  for  a 
divorce  was  rejected.  Defendant's  prayer  for 
a  separation  a  mensa  et  thoro,  and  for  the 
care  and  custody  of  the  children  of  the  mar- 
riage, was  granted.  To  this  extent  the  Judg- 
ment is  a  finality.  To  this  length  it  will  be 
affirmed  by  onr  decree. 

Now,  as  to  the  remainder  of  the  case,  re- 
lating exclusively  to  a  moneyed  demand,  de- 
fendant applies  for  a  rehearing  on  the  ground 
that  she  is  entitled  to  relief,  at  least,  to  the 
amonnt  set  forth  in  her  application  for  a  re- 
bearing.  She  avers  that  there  Is  no  estoppel 
In  ner  favor  as  to  the  amonnt  claimed,  but 
that  there  is  proof  sustaining  her  moneyed  de- 
mand growing  out  of  a  aeclaration  contained 
in  an  act  of  purchase  made  during  the  exist- 
eaee  of  the  community,  to  wh^ch  act  her  hus- 
band was  a  party;  that  subsequently  an  act 
of  sale  was  made  dnrlng  the  existence  of  the 
community,  also  signed  by  her  husband,  con- 
taining recitals  which  she  avers  also  sustain 
her  moneyed  demand.  The  asserted  proof 
contained  in  these  deeds  is  supported,  she 
alleged,  by  the  statement  of  her  witnesses. 
AS  relates  to  this  moneyed  demand  only,  a 
rehearing  is  granted.  As  to  it  only  the  issues 
are  left  open  for  reargument,  consideration, 
and  tlnal  decision.  Rehearing  is  refused  save 
aa  to  certain  issues  stated  in  foregoing  rea- 
mojiB, 

On  Rehearing. 
(January  9,  1899.) 

MTIJiER,  J.  The  sole  issue  now  before  us 
arises  on  the  demand  of  the  defendant  against 
taer  bnsband  for  Judgment  for  the  amount  of 
her  paraphernal  funds  she  claims  he  received 
and  aK>Ued  to  his  own  use.    To  prove  her 


demand,  she  mainly  relied  on  the  statement 
In  the  act  of  sale  of  immovable  property  to 
her  that  the  purchase  was  with  her  parapher- 
nal funds,  her  husband  being  a  party  to  the 
act,  the  purchase  having  been  effected  dur- 
ing the  marriage,  and  it  being  established  that 
the  husband  subsequently  sold,  received,  and 
applied  the  proceeds  of  the  property  thus  pur- 
cuased.  The  purchase  price  was  part  cash 
anu  part  to  be  paid  on  one  and  two  years' 
credit  We  held  that  in  a  purchase  of  that 
character  by  the  wife  to  maintain  her  title 
Sue  must  show  that,  besides  ine  paraphernal 
funds  used  hi  the  cash  payment  she  had  such 
means  to  an  amount  adequate  to  make  the 
credit  payments,  and  in  this  connection  we 
citea  the  leading  case  of  Bonligny  t.  Fortier. 
16  La.  Ann.  209.  It  Is  Insisted  on  the  re- 
hearing that  on  this  branch  of  the  case  we 
failed  to  give  effect  to  the  recital  in  the  act 
claimed  to  furnish  full  proof  against  the  hus- 
band that  the  entire  price  was  paid  with  par- 
aphernal funds,  and  of  his  liability  for  the 
proceeds  received  by  him  from  the  sale  of 
the  property.  The  right  of  the  wife,  under 
onr  Code,  to  admhilster  and  alienate  her  sep- 
arate or  paraphernal  property,  has  been  deem- 
ed to  carry  her  right  to  acquire  paraphernal 
property  dnrlng  the  marriage.  Onr  Juris- 
prudence in  this  respect  exempts  such  acqui- 
sitions from  the  general  rule  that  all  property 
bought  during  the  marriage  by  either  spouse 
falls  into  the.  community.  But  to  maintain 
the  wife's  title  to  property  bought  by  her 
during  the  marriage  she  must  prove  that  such 
purchases  are  made  with  paraphernal  funds 
not  under  the  husband's  administration.  Rev. 
Civ.  Code,  arts.  2883,  2384,  2390,  2400;  Terrell 
V.  C!utrer,  1  Rob.  (La.)  867;  Stroud  v.  Humble, 
2  La.  Ann.  930;  Boullgny  v.  Fortier,  16  La. 
Ann.  209;  Miller  v.  Handy,  38  La.  Ann.  166.  In 
a  controversy  like  this  between  the  spouses, 
no  creditors  asserting  rights,  the  recital  in  the 
act  of  purchase  that  it  Is  made  with  par- 
aphernal funds  Is  undoubtedly  entitled  to  ap- 
propriate effect  and  our  decisions  have  ac- 
corded that  effect  Barbet  v.  Both,  16  La. 
Ann.  271;  Succession  of  Wade,  21  La.  Ann. 
343;  Eerwin  v.  Insurance  Co.,  85  La.  Ann.  33; 
Succession  of  Bellande,  42  La.  Ann.  242,  7 
South.  536.  When,  along  with  that  recital, 
the  entire  price  Is  paid  cash,  there  would 
seem  to  be  no  difficulty  in  applying  the  hus- 
band's admission  In  the  recital  to  the  entire 
price.  In  this  case  we  are  asked  to  give  to 
the  recital  the  effect  of  an  admission  by  the 
husband  not  only  that  the  cash  payment  was 
with  paraphernal  funds,  but  that  the  future 
payments— L  e.  the  credit  portions  of  the 
price— were  paid  .  with  such  funds.  The 
wife's  capacity  to  acquire  paraphernal  prop- 
erty is  necessarily  limited  by  the  paraphernal 
means  she  possesses,  and  an  admission  by  the 
husband  of  her  use  of  paraphernal  funds, 
naturally  referable  to  the  time  when  she 
buys,  could  not  easily  be  applied  as  an  admis- 
sion of  future  payments  with  such  means.  On 
this  question  of  Uie  wife's  competency  to  buy 
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on  credit  reaaon  wonld  seem  to  suggest  that 
In  such  cases  the  proof  at  least  should  be 
exacted  beyond  such  a  recital  as  we  find  In 
this  act,  and  should  show  that  she  was  pos- 
sessed of  paraphernal  funds  adequate  not  only 
for  the  cash,  but  to  meet  the  credit  payments; 
and  our  decisions  on  the  line  of  public  policy, 
as  well  as  law,  bare  enforced  the  necesalty  of 
such  proof.  The  wife  has  produced  testimo- 
ny to  show  she  had  the  means  to  buy,  but  we 
think  It  falls  of  its  purpose.  The  testimony 
tends  to  prove  that  after  her  marriage  she 
gave  music  lessons;  besides  followed  the  oc- 
cupation of  a  milliner,  and  borrowed  from 
friends.  .  But  the  eamlng^s  of  the  wife,  not 
separate  In  property,  fall  into  the  community, 
and  the  debts  Incurred  by  the  spouses  are 
community  debts.  Rev.  Civ.  Code,  arts.  2402, 
2408;  Davock  v.  Darcy,  6  Rob.  (La.)  8^; 
Chanvlere  y.  Fllege,  6  La.  Ann.  66.  Hence 
payments  of  the  credit  Installments  of  the 
price  from  such  resources  would  not  aid  her 
pretensions  In  this  controversy  that  the  prop- 
erty was  paraphernal.  This  Is  not,  bow- 
ever,  a  demand  for  the  property.  That  has 
been  sold.  The  husband  has  received  the 
proceeds,  and  she  seeks  a  Jndgment  against 
him  for  the  amount  of  the  proceeds  as  her 
paraphernal  funds.  In  this  form  of  con- 
troversy It  seems  to  us  that  the  declaration 
of  the  husband,  in  the  act  of  purchase, 
that  It  was  made  with  paraphernal  funds, 
may,  with  reason,  be  applied  as  an  admis- 
sion that  the  cash  payment  was  with  par- 
aphernal funds.  We  more  readily  reach  this 
conduBlon  In  view  of  the  testimony  in  the 
record— not  at  all  definite  as  to  the  amount- 
that  she  had  some  money  when  she  married. 
The  recital  is.  In  our  view,  to  be  accepted  as 
an  admission  that  her  paraphernal  funds,  to 
the  extent  of  the  cash  payment,  were  used  in 
the  purchase  of  the  property,  and  hence  to 
that  extent  her  claim  as  a  creditor  of  the  hus- 
band, in  our  opinion,  is  sustained.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  our 
previous  decision  be  avoided,  and  it  Is  now 
ordered  and  decreed  that  the  judgment  of  the 
lower  court,  in  so  far  as  it  dismisses  the 
money  demand  of  the  defendant,  be,  and  it  is 
hereby,  reversed,  and  set  aside,  and  that  the 
defendant  recover  from  plaintiff,  her  hus- 
band, the  sum  of  $716,  with  legal  Interest  and 
costs. 

NICSOLLS,  0.  3.,  absent 


(51  La.   Ann.   867) 

JENNINGS  et  al.  v.  HARDY,  City  Treasurer, 

et  al.    (No.  12,870.) 
(Supreme  Court  of  Louisiana.    April  S,  1889.) 

DlSKISSAL— L^OHBS. 

1.  Plaintiffs  sued  oat  an  injunction  in  1886 
against  the  sale  of  their  property,  on  the  ground 
Of  a  void  assessment. 

2.  The  case  was  not,  for  many  years,  called 
for  trial.  The  papers  were  lost  or  mislaid  in 
the  clerk's  office.  The  case  was  continued  in- 
definitely.   On  motion  of  the  assistant  city  at- 


torney, It  was  reinstated,  and  plaintiffs  ruled 
to  supply  the  loss  of  their  papers. 

3.  Held  that,  plaintiffs  not  having  availed 
themselyes  of  the  opportanity  affordM  of  aup- 
pb-ing  the  loss,  the  suit  was  properly  dismiss- 

(Syllabus  by  the  C!ourt.) 

Appeal  irom  civil  district  court,  parish  of 
Orleans;  George  H.  Th6ard,  Judge. 

Action  by  Mrs.  A.  M.  Jennings  and  others 
against  J.  N.  Hardy,  city  treasurer,  and  the 
city  of  New  Orleans.  Judgment  for  defend- 
ants, and  idalntlfls  ajfjfeal.    Affirmed. 

Benjamin  Rice  Forman,  for  appellants. 
Samuel  L.  Gllmore,  City  Atty.,  and  Walter  B. 
SommerviUe,  Asst  City  Atty.,  for  appellees. 

BREAUX,  J.  Plaintiffs  appeal  from  a  Judg- 
ment dismissing  their  demand  aa  in  case  of 
nonsuit  Plaintiffs  sued  out  an  injunction  to 
restrain  defendant  J.  N.  Hardy,  city  treea- 
urer,  from  selling  their  iHx>perty  for  taxes,  on 
the  ground  that  the  assessments  were  void, 
not  having  been  assessed  in  the  name  of  the 
owners,  nor  the  property  described  aa  re- 
quired, and  because  it  was  sold  without  no- 
tice. Plahitiffs  further  averred  that  three  4f 
their  number  were  in  New  Orleans  at  the 
date  the  injunction  was  filed;  that  the  case 
waa  continued  13  times;  that  the  defendant 
showed  no  disposition  to  try  the  case;  that 
the  case  waa  continued  indefinitely,  and  the 
record  finally  lost  or  mislaid;  that  on  the 
14th  day  of  April,  1888,  on  motion  of  Mr. 
Sommerville,  assistant  city  attorney,  those  of 
their  number  living  were  directed  to  show 
cause  why  the  injunction .  should  not  be  set 
aside  and  the  suit  dismissed.  The  following 
Is  a  copy  of  the  motion  of  W.  B.  Sommer- 
ville, assistant  city  attorney:  "*  *  *  And 
upon  suggesting  to  the  court  that  Mrs.  A.  M. 
Jennings,  one  of  the  plaintiffs  herein,  Is  now 
deceased,  and  that  her  co-plalntlfla  are  her 
heirs,  and  the  only  parties  In  interest;  and 
upon  further  suggesting  that  the  docket  en- 
tries In  this  suit  show  ttiat  an  injunction  was 
Issued  In  this  case  in  the  year  1891,  and  mov- 
er is  informed  that  said  injunction  restrains 
the  sale  of  lot  No.  16  in  square  228,  bounded 
by  Gravier,  Baronne,  Union,  and  Carondelet 
streets,  in  this  city,  measuring  42  feet  by 
103  feet  assessed  in  the  name  of  Mrs.  Anna 
H.  Carter  et  aL,  all  for  causes  unknown  to 
mover;  and  upon  further  auggesting  that  the 
record  in  this  case  has  been  lost  and  that 
defendant  has  no  copies  whatever  of  the  pa- 
pers served  upcEU  It  ahd  has  invoked  tue  as- 
sistance of  plaintiffs'  counsel  in  vain  to  make 
up  a  record;  and  upon  further  suggesting  that 
mover  is  willing  to  try  this  case  upon  any 
record  that  plaintiffs 'may  now  produce  and 
file;  and  upon  lurther  suggesting  inat  de- 
fendant cannot  be  kept  in  court  without  day, 
and  that  it  is  entitled  to  proceed  against  the 
property  hereinbefore  mentioned  for  the  col- 
lection of  the  taxes  due,  without  placing  Itsdt 
in  contempt  of  the  authority  of  this  honora- 
ble court,  and  that  one  Henry  Cleveland  Per- 
kins now  claims  to  be  the  owner  of  the  prop- 
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erty  above  described;  and  npon  forther  sag- 
geating  that  plaintiffs  are  nonresidents:  It 
is  ordered  tbat  the  co-plalntlus  of  Mrs.  A.  M. 
Jennings  be  recognized  as  the  only  parties 
in  interest  In  this  canse,  and  tbat  they, 
throngb  B.  R.  Forman,  their  attorney  of  rec- 
ord, or  through  a  curator  ad  hoc  to  be  ap- 
pointed for  the  pnrpose,  show  cause  on  Mon- 
day April  il,  1898.  at  11  a.  m.,  If  there  be 
an  Injunction  in  this  case,  wny  saiu  Injunc- 
tion should  not  be  set  aside,  and  this  suit 
dismissed.'  We  are  also  informed  tuat  Mrs. 
A.  M.  Jennings,  one  of  the  plaintiffs,  is  dead, 
and  that  there  la  no  evidence  c^  record  show- 
ing who  are  the  heirs,  and  that  J.  M.  Hardy 
Is  also  dead,  ana  his  successors  in  otBce  were 
not  maue  parties.  The  clause  in  the  Judg- 
ment of  the  district  court  dismissing'  plain- 
tiffs' injunction,  which  Is  material  in  the  case, 
is  as  follows:  "And  no  evidence  having  been 
offered  in  support  of  plaintiffs'  demand,  and 
counsel  for  defendants  having  moved  tor  a 
nonsuit,  it  is  ordered  that  plaintiffs'  demand 
be  dismissed  as  In  the  case  before  stated." 
Plaintiffs  ask  that  the  Judgment  be  reversed, 
and  the  case  remanded. 

Plaintiffs,  in  support  of  their  demand  on 
appeal.  Invoke  Act  No.  67  of  1886,  and  Insist 
that  the  remedy  of  the  defendant  is  provided 
for  In  that  article;  that  the  assistant  city  at- 
torney made  no  attempt  to  comply  with  the 
statute  which  provides  that  an  of  the  lost  orig- 
inal papers  of  a  suit  may  be  supplied,  and 
the  snit  reinstated,  by  either  plaintiff  or  de- 
fendant filing  with  tiie  derk  of  court  certi- 
fied papers  as  required,  or  by  producing  any 
otner  admissible  evidence  of  contents  of  lost 
papers.  No  attempt  was  made  by  either 
plaintiffs  or  defendant  to  comply  wltn  that 
statute.  In  our  Judgment,  It  was  incumbent 
upon  plaintiffs  to  reinstate  Its  injunction.  We 
take  it  that  plaintiffs  did  not  choose  to  avail 
themselves  of  the  offer  made  uy  the  defendant 
to  assist  In  making  up  a  record.  Nothing  we 
have  discovered  on  record  evinces  the  least  in- 
timation on  the  part  of  plaintiffs  of  a  willing- 
ness to  make  up  the  record  in  the  manner  we 
understand  was  proposed  by  counsel  for  de- 
fendant Xbe  Judgment  Itself  shows  that 
plaintiffs  failed  to  offer  any  evidence  in  sup- 
port of  their  claim  when  the  case  was  before 
tue  court  for  trial.  The  suit  was  continued 
after  the  motion  to  reinstate  it  had  been  filed, 
and,  in  our  view,  ample  time  was  given  to 
enable  plaintiffs  co  get  secondary  evidence,  if 
needed,  and  contents  of  papers  filed.  In  ad- 
dition to  the  fact  that  ordinarily  the  bnrden 
Is  on  plaintiff  to  make  up  the  record  of  his 
case,  in  the  present  suit,  plaintiffs  being 
plaintiffs  in  Injunction,  It  was  incumbent  up- 
on them  to  sustain  their  position  by  showing 
that  they  had  grounds  for  an  Injunction  as  set 
forth  in  the  papers  which  had  been  lost  or 
mislaid.  They  did  nothing  of  the  sort,  and 
remained  inactive,  despite  the  fact  tbat  they 
had  been  ruled  to  produce  evidoice  in  regard 
to  their  right  to  enjoin  the  sale  It  appeared 
tbat  tbey  had  enjoined.    The  defendant,  we 


think,  under  repeated  decisions,  could  compel 
plaintiffs  to  produce  their  proof.  Forsyth  v. 
Ijacost,  2  La.  321.  The  burden  of  pleading 
being  primarily  with  the  plaintiffs,  at  least  to 
the  extent  of  proving  the  allegations  of  their 
petition,  no  good  reason  suggests  itself  why 
defendant  should  be  comi>eUed  to  supply 
plaintiffs'  mislaid  or  lost  papers.  It  would 
be  different,  had  defendant  insisted,  after 
plaintiffs  had,  by  competent  evidence,  rein- 
stated their  part  of  the  case,  tbat  they  should 
also  reinstate  its  defense,  as  shown  by  Its 
(defendant's)  pleadings;  but  the  reverse  is 
the  case  here,  and  we  fed  constrained  to 
affirm  the  judgment  of  the  lower  court  For 
reasons  assigned,  the  Judgm«it  is  affirmed. 

MONROE},  J.,  takes  no  part,  as  he  was  not 
a  member  of  the  court  when  the  case  was 
heard. 


(SI  La.  Ann.  7S1) 
GOIiDBfAN  et  al.  v.  OOLDMAN. 
(No.  1^875.) 
(Supreme  0>urt  of  Louisiana.    March  7,  1880.) 

C01lTRA01V-C!olI8T«nCTION— LiqUlBATBD  DaIUlOBS 

—BasvoTioM— Action  vob  Bbbxob — Bub- 

DBH  OF  PKOOI' — BbB   JCDICikTA. 

1.  A  contract  by  a  vendor  of  a  mercantile 
business  and  good  will  not  to  engage  in  similar 
business  in  a  specified  place  for  three  years, 
and  stipulating  tor  the  payment  by  the  obligor 
of  a  certain  sum  to  the  obligee  in  the  event  of 
a  violation  of  the  agreement,  provides  for  "liq- 
uidated damages,"  and  not  for  a  penalty. 

2.  It  will  not  do  to  apply  to  the  resnlta  of  a 
violation  of  an  agreement  "not  to  do"  the  rules 
applicable  to  a  violation  of  an  obligation  "to 
do."  There  is  an  entire  breach  of  an  obliga- 
tion "not  to  do"  the  moment  the  obligor  does 
what  he  has  covenanted  "not  to  do,"  and  the 
obligee  is  entitled  to  sue  the  obligor  at  once 
for  the  breach.  He  is  not  forced  to  wait  until 
the  end  of  the  term  fixed  as  that  during  which 
the  obligor  had  covenanted  not  to  engage  in 
business,  in  order  to  ascertain  (even  if  he  could 
do  so)  the  actual  damage  to  result  from  the 
obligor's  action. 

3.  An  amount  stipulated  to  be  paid  by  way  of 
"liquidated  damages"  is  subject  to  reduction 
under  certain  circumstances  no  less  than  is  that 
stipulated  to  be  paid  as  a  "penalty."  In  either 
class  of  cases,  when  reduction  is  permissible, 
and  the  obligee  sues  for  the  whole  amount 
upon  the  Instrument  evidencing  the  agreement, 
the  onus  is  upon  the  party  claiming  a  reduc- 
tion to  establish  the  extent  of  the  same.  The 
obligee  is  entitled  to  rest  npon  the  amount 
primarily  agreed  upon  as  that  due,  and  is  not 
called  on  to  make  extrinsic  afBrmative  proof 
of  his  damages.     In  the  absence  of  counter 

f)roof ,  he  is  entitled  to  judgment  npon  establish- 
ng  the  contract  and  snowing  its  violation. 

4.  The  mere  length  of  time  during  which  de- 
fendant may  have  observed  or  may  have  vio- 
lated his  obligation  not  to  engage  in  business 
for  a  certain  period  furnishes  no  basis  npon 
which  to  estimate  a  reduction  either  of  a  pen- 
alty or  of  liquidated  damages. 

On  Rehearing. 

1.  Issues  between  parties  in  another  suit  had 
not  been  settled,  and  were  not  a  bar  to  review. 

2.  This  ruling  was  not  binding  upon  the  su- 
preme court 

3.  Issues  involved  Interpretation  of  a  penal 
clause  of  contract. 

(Syllabus  by  the  Coxirt) 
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Certiorari  to  court  of  appeals,  Second  clr- 
cnlt 

Action  by  Goldman  &  Masnr  against  L.  H. 
Goldman.  Judgment  for  defendant  affirmed 
(HI  appeal,  and  Goldman  &  Masur  bring  cer- 
tlorarL    Reversed. 

A.  A.  Ounby  and  B.  T.  Lamkln,  for  re- 
lators. Hndson,  Potts  &  Bernstein  (Cbarles 
J.  Boatner,  of  counsel),  for  respondent  L.  H. 
Goldman.    Respondent  Judges,  pro  se. 

NIOHOIiLS,  a  J.  It  Is  represented  in  the 
petition:  That  on  the  14th  of  January,  1894, 
Goldman  &  Masur,  a  commercial  firm,  com- 
posed of  Simon  Goldman  and  David  Masur, 
both  residents  of  the  city  of  Monroe,  parish 
of  Ouachita,  in  this  state,  purchased  from  L. 
H.  Goldman  a  stock  of  goods  in  the  city  of 
Monroe,  and  the  good  will  of  the  business  of 
selling  goods,  boots,  shoes,  notions,  etc.,  car- 
ried on  by  L.  H.  Goldman  In  that  city.  In 
order  to  protect  and  procure  the  good  will 
so  purchased,  Ii.  H.  Goldman  executed  and 
filed  a  written  obligation  to  pay  the  petitioner 
the  sum  of  |2,000,  In  the  event  that  he 
should,  within  three  years  after  the  date  of 
the  sale,  carry  on,  or  assist  any  other  person 
to  carry  on,  In  person,  the  business  of  selling 
or  retailing  dry  goods,  notions,  shoes,  etc. 
That  they  filed  suit  in  the  Fifth  district  court 
of  the  parish  of  Ouachita  on  the  6th  day  of 
August,  189S,  alleging  that  L.  H.  Goldman 
had  openly  and  continuously  violated  his  con- 
tract, and,  after  answer  filed  and  trial  had  in 
that  court,  the  Judge  rendered  Judgment  In 
favor  of  petitioners  for  the  sum  of  $2,000, 
with  5  per  cent  taterest  from  Judicial  de- 
mand, from  which  an  appeal  was  talcen  to  the 
Second  circuit  court  of  appeals.  That  the 
court  of  appeals  decided  that  there  had  been 
a  breach  of  the  contract,  according  to  its 
plain  terms,  but  that  petitioners  could  only 
recover  the  amount  of  damages  they  could 
prove  were  caused  by  the  open  violation  of 
the  contract,  holding  that  an  obligation  to 
pay  a  specified  amount  for  breach  of  that 
contract  did  not  liquidate  or  fix  the  amount 
to  be  paid.  That  the  circuit  court  reluctantly 
remanded  the  suit  to  the  district  court,  where 
it  was  again  tried,  and  a  large  amount  of  evi- 
dence Introduced  to  show  the  nature  and  ex- 
tent of  the  damages  caused  by  defendant's 
breach  of  contract;  but  the  Judge  a  quo  held 
that  the  proof  was  not  specific  enough,  and 
nonsuited  plaintiffs,  which  Judgment  was  af- 
firmed by  the  circuit  court  at  Monroe  on  the 
19th  day  of  May,  1898,  and  the  rehearing  re- 
fused on  the  27th  day  of  tliat  month  and 
year.  That  they  are  aggrieved  by  that  deci- 
sion, which  is  a  practical  denial  of  Justice. 
That  the  amount  of  damages  caused  by  the 
victotion  of  the  good  will  of  a  business  is  not 
susceptible  of  proof  by  any  known  or  satis- 
factory rule.  That  the  clear  Intention  of  the 
parties  to  that  written  contract  sued  on  was 
to  fix  the  amount  of  damages  or  penalty  to  be 
paid  in  the  event  said  good  will  was  violated. 


That  such  contracts  have  been  held  to  be  valid 
and  ulndlng  by  the  decision  of  this  court,  and 
efTect  and  interpretation  given  to  them,  ac> 
cording  to  the  clear  intention  of  the  parties. 
That  the  Judgment  of  nonsuit  comjdetely  and 
eftectually  destroys  all  right  and  interest  of 
petitioners  in  the  contract,  for  It  Is  manif estiy 
Impossible  to  comply  with  the  rules  of  prov- 
ing the  damages  laid  down  and  requbred  by 
the  court  of  appeals.  That  the  decision  of 
the  court  of  appeals  was  rendered  after  the 
constitution  of  1898  was  adopted  and  in  force, 
and  Is  subject  to  review  by  this  court  That 
the  opinions  and  decrees  of  that  court  are  at 
variance  with  the  Jurisprudence  of  the  state 
of  Louisiana,  and  In  contravention  of  the  laws 
of  the  state  of  Louisiana  as  to  the  rights  of 
parties  under  such  contracts,  and  the  proper 
eftect  and  construction  of  the  same,  and  they 
aver  that  the  ends  of  Justice  require  that  that 
decision  should  be  brought  up  for  review  by 
the  supreme  court  of  Louisiana.  They  ac- 
cordingly pray  that  a  certiorari  and  all  proper 
orders  Issue,  directing  that  the  papers  and 
proceedings  in  the  suit  above  mentioned  be 
sent  up  for  review  by  this  court 

The  respondent  Judges,  for  answer  to  the 
writs  of  error  and  certiorari  Issued,  annex 
copies  of  their  opinions  and  decrees  pro- 
nounced and  filed  In  the  suit  on  the  ISth  of 
January,  1897,  and  May  19, 1898,  stating  that 
the  opinions  contained  a  full  and  succinct 
statement  of  all  the  questions  of  law  deter- 
mined by  them  in  the  cause,  and  of  the  facts 
bearing  thereon,  as  shown  by  the  record  of 
that  cause.  They  pray  to  be  discharged,  for 
costs,  and  general  relief.  The  following  is  an 
extract  from  the  opinion  and  Judgment  ren- 
dered by  them  on  the  15th  of  Jantiary,  1897: 

"This  suit  is  brought  to  enforce  the  penal 
clause  in  the  following  agreement,  entered 
into  between  plaintiffs  and  defendant  to  wit: 
'Know  all  men  by  these  presents,  whereas  on 
or  about  the  14th  day  of  January,  1893,  L.  H. 
Goldman  sold  to  Goldman  &  Masur  his  mer- 
cantile business  at  Monroe,  Louisiana,  con- 
sisting of  dry  goods,  notions,  boots,  shoes, 
hats,  and  gents'  furnishing  goods,  and  also 
the  good  will  of  said  business;  and  whereas, 
since  that  time  the  said  L.  H.  Goldman  has 
purchased  the  Interest  of  W.  M.  Ethridge  in 
the  mercantile  business  of  EL  &  F.  at  Monroe^ 
Louisiana;  and  whereas,  the  said  B.  &  F. 
stock  is  partly  composed  of  dry  gooda^  no- 
tions, shoes,  and  gents'  furnishing  goods,  etc.: 
Now,  therefore,  It  is  mutually  agreed  and  con- 
tracted by  and  between  the  parties  hereto 
that  the  said  L.  H.  Goldman  may  sell  the 
stock  on  hand  of  said  E.  &  F.,  but  that  after 
this  stock  is  closed  out  the  said  L.  H.  O. 
hereby  obligates  and  binds  himself  to  and  in 
favor  of  Goldman  &  Masur  not  to  engage  In 
the  retail  mercantile  business  at  Monroe,  La., 
for  three  years  from  and  after  this  date,  for 
the  sale  of  dry  goods,  notions,  shoes,  and 
gents'  furnishing  goods,  either  in  his  own 
name,  or  In  the  name  of  another,  or  of  a  com- 
pany in  which  he  is  Interested,  nor  assist  an- 
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other  to  do  BO.  In  event  of  a  violation  of  thla 
coatract,  the  said  L.  H.  O.  agrees  to  forfeit 
and  pay  to  the  said  G.  &  M.  the  sum  of  $2,- 
000.00,  to  be  recovered  In  any  court  of  com- 
petent jnrtsdlctlon.  February  24th,  1893/  Tbe 
plaintlffB  aver  that  In  a  short  while  after  the 
execution  of  the  above  contract  the  defendant 
openly  and  actively  violated  the  obligations 
assumed  by  him  therein;  that  early  In  March 
thereafter  he  organized  a  mercantile  corpora- 
tion for  the  puiiwae  of  conducting  a  general 
retail  mercantile  business  In  the  city  of  Mon- 
roe, of  which  he  was  the  president  and  active 
business  manager;  and  carried  on  said  busi- 
ness in  said  city  in  active  competition  with 
them,  and  to  their  great  detriment  and  dam- 
age; that  the  intent,  purposes,  and  object  of 
the  said  contract  was  to  fix  and  liquidate  the 
damages  which  defendant  was  to  pay  In  case 
of  a  violation  of  the  agreement  by  him;  that 
they  had  been  damaged  more  than  $2,000, 
but,  as  the  amount  had  been  fixed  at  that  sum, 
they  could  not  recover  more;  and  therefore 
prayed  for  Judgment  for  that  sum.  The  de- 
fendant pleaded  a  general  denial,  admitting 
the  execution  of  the  contract  He  furthor 
specially  averred  that  the  contract  was  one 
with  a  penal  clause,  and,  if  it  could  be  en- 
forced at  all,  it  could  only  be  done  to  the 
extent  of  the  actual  damages  Inflicted  upon 
plaintiffs  by  the  alleged  violation;  and  be 
specially  denied  that  be  had  violated  the  agree- 
ment in  any  degree  whatever,  or  that  dam- 
ages to  any  amount  had  been  suffered  by 
plaintiffs.  The  lower  court  held  that  there 
had  been  a  breach  of  the  contract,  and,  aa  the 
parties  bad  determined  the  sum  themselves  to 
be  fixed  paid  as  damages,  gave  Judgment  for 
the  full  amount,  frcan  which  Judgment  defend- 
ant Is  appellant  to  this  court 

"The  main  issue  In  the  case  turns  upon  the 
question  whether  the  sum  of  $2,000  named  in 
the  contract  as  the  sum*  which  defendant 
agreed  to  pay  ha  case  of  its  violation  by  hhn 
Is  to  be  considered  as  a  penalty  in  the  sense  of 
article  2127  and  paragraph  6  of  article  1034 
of  the  Revised  Civil  Code,  and  can,  therefore, 
be  modified  or  reduced  by  the  courts  in  case 
of  a  partial  execution  of  the  principal  obliga- 
tion; or  is  it  to  be  considered  as  'stipulated' 
or  liquidated'  damages,  in  the  sense  that  It 
is  the  amount  agreed  on  and  fixed  by  the  par- 
ties in  advance  as  the  damages  that  the  plain- 
tiffs would  suffer  on  account  of  a  breach  by 
defendant;  and,  thus  having  been  fixed  and 
liquidated  by  the  parties  themselves,  they  in- 
tended that  the  plaintiffs  should  recover  that 
sum,  and  no  other,  in  which  case  the  courts 
would  be  powerless  to  reduce  the  amount,  and 
could  only  award  the  amount  named  in  the 
contract.  *  *  *  In  the  Instant  case  the 
parties  to  the  contract  have  not  expressly  de- 
clared that  the  sum  named  should  be  consid- 
ered aa  stipulated  or  liquidated  damages,  nor 
have  they  used  any  terms  which  necessarily 
imply  that  the  whole  sum  was  to  become  due, 
even  on  the  least  or  a  partial  breach  of  the 
agreement;   nor  is  the  contract  one  of  that 


kind  where  tbe  damages  are  not  capable  of 
being  ascertained  by  any  satisfactory  or 
known  rule.  *  *  *  In  the  present  case  tbe 
primary  object  to  be  attained  by  the  parties^ 
the  cause  and  object  of  th^  agreement  in 
aid  and  to  secure  the  performance  of  which 
this  penalty  was  stipulated,  was  that  the  de- 
fendant should  not  engage  In  the  retail  merr 
candle  business  in  dry  goods,  boots,  shoes, 
etc.,  for  the  space  of  three  years  in  the  city 
of  Monroe.  It  was  not  to  recover  the  sum  of 
^,000.  And  plaintiffs,  instead  of  suing  for 
the  penalty,  might  have  enforced  a  specific 
performance.  Otherwise,  we  would  have  a 
facultative  obligation  on  the  part  of  defendant 
either  to  abstain  from  business,  or  to  pay 
the  money  and  engage  therein,  —  In  other 
words,  purchase  the  right  from  plaintiffs;  In 
wlilch  case  he  would  have  the  option,  and  not 
plaintiffs,  and  the  obligation  to  pay  tbe  money 
would  be  a  distinctly  primary  obligation,  with 
the  ajpreement  not  to  engage  in  business  as 
only  secondary,  to  be  enforced  only  in  case  of 
nonexecution  of  the  primary.  But  plaintiffs 
repudiate  any  such  omsFtructlon,  and  rightly 
maintain  that  they  had  the  option  either  to 
specifically  enforce  the  principal  obligation  or 
sue  for  the  penalty.  Such  being  the  case,  we 
cannot  presume  that  the  intention  of  the  par- 
ties was  to  make  this  secondary  obligation  of 
paying  the  money  extinguish  the  principal 
one  of  refraining  from  business,  nor  to  base 
the  principal  one  upon  it  Poth.  Obi.  p.  841. 
*  *  *  We  conclude  that  the  Intention  of 
the  parties  was  to  prevent  the  defendant 
from  engaging  In  the  business  specified  for 
the  entire  term  of  the  contract,  and  that  the 
penal  clause  was  stipulated  for  the  purpose 
of  accomplishing  that  end;  and,  inasmuch  as 
the  payment  of  the  wh(de  stmi  would  novate 
or  satisfy  the  original  or  primary  agreement, 
thereby  releasing  him  therefrom,  we  conclude 
that  the  amount  named  should  be  considered 
technically  as  a  'penalty,'  and  not  as  'liqui- 
dated damages.'  *  *  •  In  the  case  at  bar 
there  Is  no  such  'contrary  agreement,'  no  ex- 
press agreement  that  the  sum  fixed  by  tbe 
contract  shall  be  paid,  even  on  a  partial  breach 
of  the  agreement.  And,  the  principal  obliga- 
tion having  been  'partly  executed,'  and  there 
having  been  only  a  'partial  breach'  of  the  con- 
tract, the  other  provisions  of  the  articles  men- 
tioned apply  also,  viz.  the  right  of  the  court 
to  modify  the  penalty,  to  reduce  the  damages 
agreed  on  to  the  loss  suffered  and  the  gain  of 
which  the  obligee  has  been  deprived.  We  do 
not  conceive  that  any  of  the  authorities  cited 
by  plaintiffs'  counsel  on  this  point  militate 
against  this  proposition.  They  merely  hold 
that  such  contracts  as  tbe  one  before  ns  are 
not  Invalid,  as  being  In  restraint  of  trade,  or 
contrary  to  public  policy;  and  therefore  the 
penalty  may  be  enforced  when  Incurred.  But 
they  nowhere  touch  upon  the  point  whether 
there  can  be  a  modification  of  the  penalty 
where  there  Is  only  a  itartlal  breach,  or  has 
been  a  partial  execution.  In  none  of  them  was 
there  any  claim  of  a  partial  execution  or  a 
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partial  breach  only,  and,  consequently,  no 
claim  for  a  modification  or  reduction  of  pen- 
alty. 

"The  case  of  Solomon  r.  DIefenthal,  46  La. 
Ann.  897,  15  Sontb.  183,  cited  and  quoted  by 
plaintiffs'  connael  in  no  way  conflicts  with 
the  foregoing  positions,  bnt  rather  inferen- 
tlally  Buatains  them.  •  •  •  In  tbe  case  of 
the  present  defendant  against  the  present 
plaintiffs,  reported  in  47  La.  Ann.  1463,  17 
South.  881,  this  same  demand  for  $2,000  pen- 
alty for  violation  of  this  contract  was  ideaded 
in  compensation  of  the  note  for  $6,646.46  giv- 
en by  the  vendees  as  part  of  the  purchase 
price  of  tbe  goods  and  business  which  they 
had  bought  from  the  defendant.  Objection 
was  made  to  its  consideration  by  the  court  up- 
on the  ground  that  it  was  not  'equally  liquidat- 
ed and  demandable,'  as  provided  by  article 
2209  of  the  Revised  Civil  Code,  notwithstand- 
ing the  question  of  the  breach  of  the  con- 
tract, and  the  resulting  damages  had  been 
gone  into  fully  without  objection  from  the 
plaintiff  in  tbe  case,  and  the  court  had  as 
much  evidence  before  it  as  we  have.  But 
the  court  declined  to  consider  the  demand, 
holding  it  not  to  be  'equally  liquidated'  and 
demandable  'wit3i  tbe  note  sued  on.'  The 
court  say:  The  defendant  pleaded  in  com- 
pensation the  amount  of  tbe  penal  obligation 
of  the  plaintiff  not  to  engage  In  business.' 
Tbe  penal  obligation  Is,  of  coarse,  conditional 
in  Its  character,  and,  if  susceptible  of  enforce- 
ment at  all,  tbe  amount  is  modified  in  case  of 
tbe  partial  execution  of  the  principal  obliga- 
tion. The  plaintiff  denies  any  violation  of  the 
agreement  in  aid  of  which  the  penalty  was 
stipulated;  or,  if  any,  insists  it  was  but  par- 
tial, and  inconsiderable.  The  demand  in  com- 
pensation must  be  fixed;  'equally  liquidated 
and  demandable,'  as  the  Code  puts  it  We 
think  it  clear  that  the  demand  on  a  penal 
clause  unliquidated  and  undisputed  cannot  bo 
pleaded  in  compensation  against  a  promissory 
note.  [Italics  ours.] '  It  will  be  seen  that  it  Is 
Indirectly  held  that  the  demand  hi  the  penal 
clause  in  this  contract  was  'unliquidated.'  If 
then  'unliquidated,'  why?  Because  It  was  sub- 
ject to  reduction—to  modification— In  the  case 
of  a  partial  execution  of  the  principal  obli- 
gation, for,  if  it  was  liquidated  damages,'  It 
was  not  anbject  to  any  reduction  or  modifica- 
tion, and  was  'equally  liquidated'  with  the 
note,  as  was  ably  contended  for  by  the  coun- 
sel for  tbe  defendant  there,  now  counsel  for 
the  philntiffs  here.  It  Is  true,  the  demand  in 
compensation  was  rejected  upon  the  double 
ground  that  It  was  not  'equally  liquidated' 
and  not  'equally  demandable'  with  that  of  the 
idaintlff,  as  a  breach  had  to  be  proven  dehors 
the  instrument,  and  that  the  decision  might 
have  been  rested  upon  the  latter  groimd  alone; 
but  it  is  nevertheless  true  that  tbe  character 
of  the  demand,  as  to  its  being  fixed  and  liqui- 
dated damages,  and  not  a  penalty,  subject  to 
reduction,  was  distinctly  put  at  Issue  by  the 
pleadings,  was  fuUy  argued  by  counsel,  and 
directly  passed  upon  by  fbe  court,  and  held 


to  be  nnllquldated,  and,  consequenHy,  a  pen- 
alty, subject  to  modification  and  reduction. 
Therefore,  then,  both  upon  reason  and  au- 
thority, and  upon  the  construction  which  we 
think  the  supreme  court  has  already  placed 
upon  this  Instrument,  we  consider  the  amount 
of  $2,000  as  in  the  nature  of  a  penalty,  sub- 
ject to  modification  and  reduction  upon  a  par- 
tial ezecntlcm  of  the  principal  obligation. 
With  this  view  of  the  legal  construction  of  the 
clause  of  the  contract  which  this  rait  Is 
brought  to  enforce  we  are  brought  to  the  con- 
sideration of  the  question  of  fact  presented, 
to  wit,  was  there  a  breach  of  the  principal  ob- 
ligation? If  so,  to  what  extent  and  in  what 
sum  were  plaintiffs  actually  damaged  by  said 
breach?  the  maximum  limit  for  which  the 
court  render  a  judgment  being  the  said  sum  of 
$2,000.  The  evidence  is  voluminous,  and  that 
of  the  Immediate  parties  very  conflicting,  as 
well  as  acrimonious.  The  ectent  to  which  this 
opinion  has  already  progressed  in  arguing  and 
determining  the  legal  questions  involved  tor- 
bids  any  extended  statemoit  or  analysis  there- 
of, and  we  must  content  ourselves  with  stat- 
ing only  the  conclusion  we  have  drawn,  refer- 
ring to  the  able  opinion  of  the  judge  ad  hoc 
In  the  case  of  Goldman  v.  Ooldman,  which  is 
in  evidence  in  ttils  cause,  for  a  more  extended 
statement,  and  which  contains  a  very  fair 
resume  of  tbe  facts.  We  think  the  evidence 
clearly  proves  that  there  was  a  breach  by  the 
defendant  in  the  establishing  and  conducting 
of  the  business  of  the  Parlor  City  Company, 
Limited;  that  he  continued  the  business  for 
two  months;  but  that,  with  the  exception  of 
these  two  months,  and  of  the  fact  of  the  car- 
rying on  of  this  business^  be  has  observed  tbe 
obligations  of  the  contract,  and  therefore  that 
the  contract  has  been  executed  by  him  in  by 
far  the  greater  part  of  the  time.  Therefore 
the  plaintiffs  are  ^titled  to  recover  the  real 
and  actual  damages  suffered  by  them;  that  is. 
'the  loss  really  suffered,  and  the  gahi  of  whicb 
[they]  have  been  deprived.'  This  damage,  the 
evidence  fails  to  furnish  us  a  basis  to  estimate. 
There  Is  page  on  page  of  it,  but  it  all  seems  to 
have  been  directed  to  the  disputed  point 
whether  there  was  a  violation  of  the  agree- 
ment by  defendant.  Around  this  point  tbe 
testimonial  battle  raged,  and  but  little  atten- 
tion was  paid  to  the  matter  of  actual  damages. 
Especially  was  this  so  with  plaintiffs,  their 
counsel  resting  on  the  position  that  when  be 
had  established  a  breach  of  the  principal  ob- 
ligation, tbe  Instrument  itself  fixed  tbe  dam- 
ages. But  when  be  apparently  endeavored  to 
enter  on  a  line  of  testimony  tending  to  prove 
actual  damages,  he  was  met  with  an  objection 
of  Irrelevancy  which  was  sustained  by  the 
court,  and  he  was  cut  off  from  the  inquiry. 
Under  the  view  of  tbe  law  of  the  case  taken 
by  the  judge  a  quo,  this  ruling  was  correct, 
but,  under  the  views  expressed  by  us,  it  was 
erroneous.  What  plaintiffs  might  have  been 
able  to  prove  on  this  line  had  they  been  allow- 
ed to  do  so,  of  course  we  are  unable  to  say, 
but  it  was  very  material  evidence,  as,  without 
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eTidence  ahovliig  their  actual  damage,  they 
conld  not  recover.  Flalntlfla  have  a  cause  of 
action.  The  contract  haa  been  violated,  and 
damages  are  due  them,  such  as  they  have  suf- 
fered. It  Is  probable  from  the  record  that  they 
have  suffered  some  damage;  and  we  think 
that  «itlre  Justice  requires,  under  the  circum- 
stances, that  they  should  be  allowed  another 
opportunity  to  show  what  that  damage  Is. 
We  have  concluded,  therefore,  to  remand  the 
case.  We  do  this  with  reluctance,  as  It  Is  to 
the  Interest  of  both  parties  that  this  litigation 
should  cease;  but.  If  we  should  attempt  to  es- 
timate the  damages  from  the  evidence  before 
us,  we  would  either  have  to  proceed  upon  an 
illegal  basis,  or  resort  to  mere  guesswork. 
It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  Judgment  of  the  lower  court  be  avoid- 
ed and  reversed,  and  tbAt  this  case  be  re- 
manded to  the  lower  court  to  be  proceeded 
with  In  accordance  with  law  and  the  views 
hoein  expressed;  the  plalntUfs  and  appellees 
to  pay  the  costs  of  this  appeal,  those  of  the. 
lower  court  to  await  the  final  decision  of  the 
cause." 

On  the  return  of  the  cause  the  district  court 
nonsuited  the  plaintiffs,  and  they  appealed. 
On  the  second  appeal  the  circuit  court  handed 
down  an  opinion  in  which  it  said:  "This  case 
was  before  us  at  the  January  term,  1897,  and 
the  Issues  involved  and  the  nature  of  the  obli- 
gation sued  on  were  fully  set  forth  and  dis- 
cussed in  our  opinion  rendered  on  January  15, 
1887.  In  our  decree  of  that  date  we  remand- 
ed the  case  for  a  new  trial,  for  the  reason  that 
the  district  Judge  had  declined  to  receive  evi- 
dence to  show  how  much  plaintiffs  had  been 
damaged  by  defendant's  breach  of  the  con- 
tract sued  on.  This  contract  had  in  the  suit 
of  Ooldman  &  Masur  been  pleaded  in  com- 
pensation, and  a  large  amount  of  testimony 
taken  in  support  of  the  plea,  which  also  was 
bef<»ie  US  on  the  tonner  appeal,  but  with  it 
we  oonld  not  find  sufficient  evidence  upon 
which  we  conld  base  an  estimate  of  the  dam- 
ages or  loss  suffered  by  those  plaintiffs;  so 
we  then  said:  'If  we  should  attempt  to  estt 
mate  the  damages  from  the  evidence  before  us, 
we  would  either  have  to  proceed  on  an  illogi- 
cal basis  or  resort  to  mere  guesswork.'  The 
case  was  again  tried  In  the  district  court,  and 
a  judgment  of  nonsuit  rendered,  and  plaintiffs 
appealed." 

After  reciting  the  evidence  found  In  the 
record  on  the  second  trial,  the  court  said: 
"The  judge  ad  hoc  who  tried  the  case  the 
last  time  felt  unable  or  unwilling  to  fix  upon 
any  sum,  and  rendered  a  Judgment  of  non- 
suit against  plaintiffs,  and  we  cannot  say 
that  there  was  any  error  in  the  Judgment.  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  be  affirmed 
at  appellants'  costs." 

The  judgment  of  the  circuit  court  was  based 
upon  the  ground  that  it  had  been  shown  that 
the  defendant  had  violated  during  only  a 
short  period  the  obligation  which  he  had  as- 
anmed  to  not  carry  on  or  assist  any  other 


person  In  carrying  on  at  Monroe,  La.,  the 
business  of  selling  or  retailing  dry  goods,  no- 
tions, shoes,  etc.,  during  the  term  of  three 
years;  that,  having  ol>8erved  the  same  for  the 
balance  of  the  term,  this  observance  was  a 
partial  execution  of  the  contract,  entitling 
defendant  to  a  reduction  of  the  amount  which 
had  been  fixed  In  the  agreement  as  that 
which  was  to  be  paid  to  the  irialntiff;  that 
under  such  circumstances  the  burden  was 
not  thrown  upon  the  defendant  of  showing 
the  extent  of  the  reduction  to  which  he  was 
entitled,  but  upon  the  plaintiffs  of  establish- 
ing affirmatively  to  what  extent  they  had 
been  damaged.  The  court  seems  to  have 
reached  the  conclusion,  under  the  belief  that 
plaintiffs  would  occupy  a  different  position 
when  they  were  suing  for  enforcement  of  a 
conventional  penalty  from  that  which  they 
would  if  suing  upon  a  demand  for  liquidated 
damages,  when  the  defense  set  up  was  a 
partial  execution  by  the  defendant  of  his  con- 
tract. Article  2125  of  the  Revised  Civil  Ck)de 
declares  the  penal  clause  to  be  "the  compen- 
sation for  the  damages  which  the  creditor 
sustains  by  the  nonexecution  of  the  principal 
demand";  that  "the  creditor  cannot  demand 
the  principal  and-  the  penalty  together,  nnless 
the  latter  be  stipulated  for  the  mere  delay"; 
and  article  2127  that  the  penalty  may  be  mod- 
ified by  the  judge  when  the  principal  obliga- 
tion has  been  partly  executed;  while  article 
1934  (an  article  found  in  the  Oode  under  the 
heading  of  "Damages  Besultlng  from  the  In- 
execution  of  Obligations")  declares  that: 
"When  the  parties  by  their  contract  have  de- 
termined the  sum  that  shall  be  paid  as  dam- 
ages for  Its  breach,  the  creditor  must  recover 
that  sum,  but  is  not  entitled  to  more.  But 
when  the  contract  is  executed  In  part,  the 
damages  agreed  on  by  the  parties  may  be  re- 
duced to  the  loss  really  suffered  and  the  grain 
of  which  the  party  has  been  deprived  unless 
there  has  been  an  express  agreement  that  the 
sum  fixed  by  the  contract  shall  be  paid  even 
on  a  partial  breach  of  the  agreement"  It 
will  be  seen  that  the  law  provides  for  a  re- 
duction In  case  of  partial  execution  as  well 
as  in  a  case  where  damages  have  been  liq- 
uidated by  agreement,  as  one  where  a  "i>en- 
alty"  has  been  provided  for;  the  claim  for 
reduction  in  the  case  of  a  penalty  being  cut 
off  only  "in  case  of  a  contrary  agreement," 
and  In  the  o&er  case  only  when  there  Is  an 
express  agreement  that  the  sum  fixed  by  the 
contract  shall  be  paid  even  on  a  partial  breach 
of  agreement.  Article  2232  declares  that: 
"He  who  claims  the  execution  of  an  obliga- 
tion, must  prove  It  On  the  other  hand,  he 
who  contends  that  he  Is  exonerated,  must 
prove  the  payment,  or  the  fact  which  has 
produced  the  extinction  of  the  obligation." 
The  plaintiffs  in  this  case  have  not  attempted 
any  Judicial  proceedings  by  injunction  to  force 
the  defendant  to  comply  with  his  obligation  of 
not  engaging  In  business,  nor  have  they 
asked  in  this  suit  either  for  a  specific  per- 
formance of  that  obligation  without  damages. 
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or  for  a  specific  performance  with  damages 
a'dded.  They  have  abandoned  all  claims  for 
a  specific  performance,  and  sue  upon  the  In- 
strument for  the  full  amount  of  the  damages 
expressly  stipulated  and  fixed  in  the  agree- 
ment which  it  evidences.  The  agreement  be- 
tween the  parties  as  to  the  amount  wliich  de- 
fendant would  have  to  pay  in  the  event  of  a 
breach  of  the  contract  under  such  circum- 
stances cannot  be  Ignored  by  tlie  court  or  by 
the  parties,  and  be  made  to  count  for  noth- 
ing, whether  the  amount  should  have  been 
agreed  upon  by  way  of  "penalty"  or  by  way 
of  "liquidated  damages."  It  would  stand 
(even  if  the  case  were  a  proper  one  for  re- 
duction) as  prima  facie  proof  of  the  extent 
of  defendant's  rights  in  either  case,  and  to 
be  accepted  as  the  measure  thereof,  unless 
defendant  could  affirmatively  establish,  not 
only  his  right  to  a  reduction,  but  the  extent 
of  the  reduction.  Flaintifts,  upon  establishing 
the  obligation,  and  proving  the  breach,  and 
exhibiting  the  contract  between  the  parties 
as  to  what  should  be  the  amount  to  be  due 
by  the  obligor  in  case  of  the  breach  of  t^e 
contract,  could  safely  rest  upon  the  latter  un- 
til a  right  to  a  reduction  and  the  extent  of 
the  reduction  should  be  shown.  It  may  be 
that,  had  the  plaintiffs  brought  suit  claiming 
partial  damages,  and  coupled  with  the  same 
one  for  an  Injunction,  they  might,  as  plain- 
tiffs, be  held  to  proof  of  the  special  damages, 
bnt  they  did  nothing  of  the  Idnd.  The  cir- 
cuit court,  on  the  first  appeal  before  It  of  this 
cause,  reversed  the  Judgment  of  the  district 
court  which  was  for  plaintiffs  for  the  amount 
fixed  by  the  parties  in  their  agreement,  and 
nonsuited  him.  On  the  return  of  the  case, 
plaintiffs  attempted  to  prove  up  the  specific 
amount  of  the  damage  received  by  them,  and 
were  met  in  their  attempt  to  offer  evidence  to 
establish  the  same  by  objection  on  the  part 
of  the  defendant  that  such  testimony  was  ir- 
relevant The  district  court  overruled  the  ob- 
jection, but,  after  consideration  of  the  whole 
evidence,  nonsuited  the  plaintiffs.  They  ap- 
pealed, and  the  Judgment  of  the  district  court 
was  affirmed.  We  are  of  the  opinion  that  the 
court  erred  tn  forcing  upon  the  plaintiffs  the 
obligation  of  establishing  by  proof  the  amount 
of  the  damage  they  had  sustained,  precisely 
as  if  the  agreement  between  the  parties  as 
to  the  amount  the  defendant  was  to  pay  in 
case  of  a  breach  by  him  of  his  obligation  had 
not  been  made.  In  the  case  at  bar  the  obli- 
gation for  the  violation  of  which  damages 
are  claimed  is  not  an  obligation  "to  do,"  but 
one  "not  to  do,"  and,  in  the  very  nature  of 
things,  as  said  in  the  case  of  Stafford  v.  Short- 
reed  (Iowa)  17  N.  W.  756  (referred  to  in  Sol- 
omon V.  Dlefenthal,  46  La.  Ann.  897,  15 
Sontb.  183),  and  as  recognized  by  the  court 
of  appeals  itself,  the  amount  of  the  damages 
must  be  the  subject  of  mere  conjecture,  and 
could  not  be  established  by  evidence  even  ap- 
proximately. Plaintiffs  would  be  in  Ignorance 
of  the  extent  of  the  business  conducted  by  the 


defendant  to  their  detriment  If  the  damage 
admitted  of  being  gauged  at  all,  defendant 
would  be  in  much  better  position  for  doing 
so,  by  reason  of  his  knowledge  of  his  own 
affairs,  than  plaintiffs  would.  The  mere  length 
of  time  during  which  defendant  may  have  ob 
served  or  may  tiave  violated  his  agreement 
not  to  engage  in  business  for  a  cert^n  period 
would  furnish  no  basis  whatever  upon  which 
to  estimate  a  reduction  either  of  a  penalty 
or  of  liquidated  damages,  for  the  whole  dam- 
age may  have  resulted  from  damage  done  up- 
on one  single  day.  It  will  not  do  to  apirfy  to 
the  results  of  a  violation  of  an  agreement 
"not  to  do"  the  rules  appIloaUe  to  a  violation 
of  an  obligation  "to  do."  There  is  an  entire 
breach  of  an  obligation  "not  to  do"  the  mo- 
ment the  obligor  does  what  he  has  covenanted 
"not  to  do,"  and  the  obligee  is  entitled  to  sue 
the  obligor  at  Mice  for  the  breach.  He  Is  not 
forced  to  wait  until  the  end  of  the  term  fixed 
as  that  during  which  the  obligor  is  not  to 
engage  In  business,  in  order  to  ascertain  (if 
he  could  do  so)  the  actual  extent  of  the  In- 
Jury  to  result  from  the  obligor's  conduct 
There  is  no  hardship  in  holding  the  latter  to  a 
strict  observance  of  his  duty,  and  the  results 
of  the  same.  He  was  well  advised  of  the 
expressly  stipulated  consequences  of  his  ac- 
tions, and  when  he  made  an  election  as  to 
his  course  he  should  be  compelled  to  pay 
the  money  stipulated  to  be  paid.  Bagley  v. 
Peddle,  16  N.  Y.  469.  In  obligations  "not  to 
do"  the  right  of  the  obligee  to  enforce  a 
"specific  performance"  by  Injunction  Is  abso- 
lute, unless  waived;  while  in  obligations  "to 
do"  the  right  to  a  "specific  performance"  by 
"mandamus"  or  otherwise  is  dependent  upon 
circumstances,  and,  to  a  considerable  extent, 
discretionary.  By  interpreting  defendant's 
obligations  to  be  those  resulting  from  an  agree- 
ment providing  for  stipulated  damages,  in- 
stead of  those  resulting  from  an  agreement 
stipulating  a  penalty,  we  would  not  decide 
that  the  agreement  created  a  "facultative  ob- 
ligation" entitiing  defendant  to  recede  from 
his  obligation  not  to  engage  in  business  upon 
payment  of  $5,000,  thus  depriving  plaintifb 
of  any  legal  power  of  control  over  defend- 
ant's actions  in  that  respect  Plalntifb  would 
themselves,  in  that  event  determine  what  the 
situation  would  be.  The  tatter's  ability  in  the 
present  case  to  do  so  would  be  broader  by 
holding  the  agreement  to  be  one  calling  for 
liquidated  damages  than  it  would  be  by  hold- 
ing it  one  calling  for  a  penalty.  The  amount 
stipulated  to  be  paid  by  defendant  in  the 
event  he  should  violate  his  engagement  not 
being  for  a  mere  delay  tn  doing  something, 
plaintiffs  would  be  restricted  In  their  remedy, 
should  the  agreement  be  considered  as  evi- 
dencing a  penal  obligation,  either  to  demand- 
ing a  special  performance  of  the  obligation 
by  means  of  an  "Injunction"  or  to  a  demand 
for  the  penalty.  They  could  not  aslc  both. 
On  the  other  hand,  it  should  be  held  that  the 
amount  stipulated  to  be  paid  was  simply  fixed 
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08  liquidated  damages  to  cover  a  breach  for 
the  whole  term  the  plaintiffs  might  elect 
(should  the  situation  permit)  to  claim  a  small- 
er amoont  at  a  given  date,  and  simultaneous- 
ly exact  specific  performance  for  the  future 
by  injunction.  In  the  case  before  us  the  ob- 
ligation "not  to  do"  is  not  in  aid  of  the  en- 
forcement of  a  primary  obligation  "to  do" 
something.  There  Is  no  second  obligation 
back  of  this  obligation  "not  to  do."  The 
parties  were  stipulating  aa  to  this  single  obli- 
gation for  Its  own  breach,  not  of  that  of  any 
other  obligation.  They  were  contracting  with 
direct  reference  to  a  fixed  amount  to  be  paid 
by  defendant  for  violation  of  this  particular 
obligation,  not  for  the  consequences  of  some 
other. 

Agreements  of  the  chaiacter  of  the  one  in- 
volved In  this  litigation,  by  which  a  party 
bound  himself  "not  to  engage  In  business  dur- 
ing a  certain  time,"  and  stipulating  for  the 
payment  by  the  obl^r  of  a  certain  sum  to  the 
obligee  in  the  event  of  a  violation  of  the  agree- 
ment, have  been  very  generally  held  to  provide 
for  liquidated  damages,  and  not  for  a  penalty. 
A  number  of  decisions  on  this  subject,  with 
comment  upon  them,  will  be  found  in  the 
American  and  English  Encyclopedia  of  Law 
under  the  head  of  "Liquidated  Damages,"  sub- 
division "When  a  StlpnlaUon  WiU  be  Treated 
as  a  liiquldatlon  of  Damages."  1st  Ed.  p.  854. 
It  is  there  stated  that:  "It  is  now  well  settled 
that  a  sum  (if  it  be  at  all  reasonable)  stipulat- 
ed to  be  paid  as  liquidated  damages  for  the 
toeacb  of  a  covenant  wUl  be  regarded  as  such, 
and  not  as  a  penalty,  where,  from  the  nature 
of  the  covenant,  the  damages  arising  from  its 
breach  ate  entirely  uncertain,  and  cannot  be 
ascertained  upon  an  issue  of  fact."  The  fol- 
lowing, among  other,  cases  were  cited  as  in- 
stances of  this  class  of  contracts:  An  agree- 
ment not  to  engage  in  a  business  or  occupation 
named  within  a  specified  time  or  at  a  certain 
place,  or  within  certain  boundaries  or  limits, 
such  as  a  contract  that  obligor's  steamboats 
will  aot  navigate  certain  waters  for  three 
years.  NavlgaUon  Oo.  v.  Wright,  6  Cal.  259. 
An  obligation  to  discontinue  the  operation  of  a 
laboratory  near  obligee's  real  estate  after  the 
expiration  of  five  years.  Orasselli  v.  Lowden, 
11  Ohio  St.  349.  A  covenant  to  refrain  from 
the  manufacture  of  stearin  dr  star  candles  in 
a  specified  county  and  state  until  a  time  nam- 
ed (Lange  v.  Werk,  2  Ohio  St.  520),  or  from 
publishing,  editing,  or  printing  any  newspaper 
within  a  certain  village  while  obligee  contin- 
ues In  that  business  (Dakin  v.  Williams,  17 
Wend.  447),  or  from  engaging  in  the  express 
business  in  a  certain  town  In  competition  with 
obUgee  (Gushing  v.  Drew,  97  Mass.  445).  An 
agreement  by  a  physician,  surgeon,  or  apothe- 
cary (Sainter  v.  Ferguson,  1  Macn.  &  O.  286), 
or  an  attorney  or  solicitor  (Galsworthy  v. 
Stmtt,  1  Excb.  658),  not  to  engage  in  the  prac- 
tice of  bis  profession  within  certain  limits,  or 
before  the  expiration  of  a  given  period.  A 
covemmt  by  a  partner  upon  dissolution  of  part- 
nership and  sale  to  partner  not  to  engage  in 
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the  business  within  20  miles.  Nobles  v.  Bates, 
7  Oow.  307.  A  contract  not  to  run  a  stage  on 
a  certain  line  in  competition  with  obligee. 
Pierce  v.  Fuller,  8  Mass.  223.  A  contract  by  a 
vendor  of  a  mercantile  business  and  good  will 
not  to  engage  as  proprietor,  clerk,  or  employ^ 
in  the  general  mercantile  business  for  seven 
years  within  certain  specified  townships. 
Stewart  v.  Bedell,  79  Pa.  St  336.  A  cove- 
nant that  obligor  will  not  go  Into  the  butcher- 
ing business  in  a  certain  town,  unless  with 
obligee's  consent,  under  a  penalty  of  $400 
(Streeter  v.  Rush,  25  Cal.  67),  or  a  marble  shop 
under  a  forfeit  of  $1,000.  It  is  stated  that  In 
cases  of  this  character,  where  the  intent  of 
the  parties  is  so  clear,  the  use  of  the  word 
"forfeit"  in  the  clause  iHwvlding  for  damages 
in  case  of  a  breach  is  not  regarded  as  of  much 
weight  Hall  v.  Crowley,  5  Allen,  304.  That 
where  a  stipulation  in  a  contract  of  an  amount 
to  be  paid  by  one  party  to  the  other  for  the 
breach  of  a  covenant  is  held  to  be  liquidated 
damages,  there  can  be  no  controverted  ques- 
tion of  fact,  except  as  to  breach  of  the  agree- 
ment as  the  stipulation  absolutely  and  alone 
controls  the  recovery  and  fixes  its  amount. 
Welch  V.  McDonald  (Va.)  8  S.  E.  711.  This 
latter  proposition  is  too  broadly  stated  to  be 
thoroughly  correct  In  Louisiana.  The  opinion 
of  the  circuit  court  was  based  to  a  very  consid- 
erable extent  upon  the  decision  of  this  court 
in  Goldman  v.  Goldman,  47  La.  Ann.  1464,  17 
South.  881,  in  which,  referring  to  the  very  in- 
strument involved  in  this  litigation,  we  stated 
it  could  not  be  urged  in  support  of  a  plea  of 
compensation  filed  by  the  defendants  therein. 
In  a  suit  brought  by  the  present  defendant  as 
vendor  on  notes  given  by  the  latter  for  the 
price  of  a  stock  of  goods  purchased  by  them. 
The  circuit  court  gave  to  that  decision  a  much 
wider  scope  than  we  intended  it  to  have.  We 
simply  held  that  the  instrument  In  question 
was  not  of  that  fixed  absolute  character  as  to 
Justify  Its  being  used  at  once  by  way  of  com- 
pensation; that  it  was  to  a  cotaln  extent  a 
conditional  obligation,  as  it  would  require  ex- 
trinsic evidence— evidence  dehors  the  Instru- 
ment—to establish  not  the  extent  of  the  liabili- 
ty of  the  plaintiffs,  but  the  fact  of  the  right 
of  Its  present  enforcement.  The  circuit  court 
having  found  that  plaintiffs  had  shown  a 
breach  by  defendant  of  his  obligation.  It  should 
have  reversed  the  Judgment  of  the  district 
court,  and  given  plaintiffs  a  Judgment  aa 
prayed  for  in  their  petition.  We  are  of  the 
opinion  that  the  agreement  between  plaintiffs 
and  the  defendant  fixed  the  sum  of  $2,000  as 
being  liquidated  damages  to  be  paid  to  plain- 
tiffs In  the  event  of  its  violation.  For  the  rea- 
sons herein  assigned,  it  is  hereby  ordered,  ad- 
Judged,  and  decreed  that  the  Judgment  of  the 
court  of  appeals  of  the  Second  circuit  in  the 
matter  of  Goldman  &  Masur  against  L  H. 
(Soldman,  on  appeal  before  it  from  the  Vltth 
Judicial  district  court  for  the  parish  of  Ouachi- 
ta, and  the  Judgment  of  said  district  court  In 
said  matter,  which  was  affirmed  by  the  said 
court  of  appeals,  be,  and  they  are  hereby,  an- 
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nnlled,  avoided,  and  terersed,  and  it  la  now 
ordered,  adjudged,  and  decreed  that  the  plaln- 
tiflCa  do  have  Judgment  against  and  receive 
from  the  defendant  the  sum  of  ^,000,  with 
legal  interest  from  Judicial  demand  until  paid, 
with  costs  In  this  court,  in  the  court  of  ap- 
peals, and  In  the  district  court 

On  Application  for  Rehearing. 
(April  17,  1899.) 

BREAUX,  J.  Plaintiffs,  through  their  coun- 
sel, urge  that  this  court  has  fallen  into  an  er- 
ror in  its  decision  on  the  application  for  writ  of 
certiorari  In  holding  the  Issues  Involved  as  res 
nova,  when  Instead  we  should  have  consider- 
ed them  settled  by  the  effect  usually  given  to 
the  thing  already  passed  upon  and  finally  ad- 
judged with  the  force  and  effect  always  at- 
tending the  res  Judicata.  The  position  talcen 
renders  it  necessary  to  restate  some  of  the 
facts.  In  the  case  of  Goldman  against  Gold- 
man &  Masor,  filed  in  1885,  the  court  a  qua 
decided  that  the  defendants,  Goldman  Sc  Ma- 
sur,  could  not  plead,  as  an  offset  to  a  note  he 
(li.  H.  Goldman)  held  the  bond  he  had  execut- 
ed In  their  favor.  In  which  he  had  obligated 
himself  for  a  specific  time  not  to  engage  in 
the  retail  merchandise  business  In  Monroe,  La. 
Defendants'  demand,  based  on  a  contract  not 
to  engage  in  business  under  a  penalty  of  $2,- 
000  If  plaintiff  violated  it,  was  not  allowed, 
but  defendants  were  reserved  all  their  legal 
rights  to  proceed  against  plaintiff  for  Its  vio- 
lation. On  appeal  to  this  court  the  Judgment 
was  afflrm«d,  the  court  holding  that  the  de- 
fendants pleaded  in  compensation  the  amount 
of  the  penal  obligation  of  the  plaintiff  not  to 
engage  In  business,  and  that  this  penal  obliga- 
tion was  conditional  in  its  cliaracter,  and,  if 
susceptible  of  enforcement  at  all,  the  amount 
is  modified  in  case  of  the  partial  execution  of 
the  principal  obligation;  that  the  plaintiff  de- 
nied any  violation  of  the  agreement  in  aid  of 
which  the  penalty  was  stipulated;  if  there 
was  any.  It  was  bnt  partial  and  inconsiderable; 
that  a  demand  in  compensation  must  be  equal- 
ly as  liquidated  as  the  claim  against  which 
It  la  pleaded;  and  that  demand  In  a  penal 
clause,  unliquidated  and  disputed,  cannot  be 
pleaded  against  a  promissory  note.  The  Judg- 
ment of  the  lower  court,  including  the  reserva> 
tlon  made,  was  affirmed.  Goldman  v.  Gold- 
man, 47  La.  Ann.  1468,  17  South.  881.  After- 
wards, Goldman  &  Kasur  brought  suit  on  the 
contract,  and  on  appeal  to  the  court  of  appeals 
It  was  decided  that  the  proof  of  the  natnre 
and  extent  of  the  damages  caused  by  defend- 
ant's breach  of  contract  was  not  specific 
oiongh,  and  nonsuited  plaintiffs,  aa  prevlons- 
ly  they  had  been  nonsuited  In  the  district 
court 

1.  Defendants  complain  of  the  decree  of  this 
court  rendered  In  the  proceedings  by  the  writ 
of  certiorari  on  the  ground  that  It  was  too 
late  to  decree  that  the  obligation  Involved 
gade  prima  fade  proof  of  the  extent  of  de- 
fendant*' tight  to  be  accepted  as  the  meaaura 


of  damages,  nnless  the  defendant!  can  affirm- 
atively establish  not  only  a  right  to  a  reduc- 
tion, but  its  extent  In  our  view,  the  decision 
before  cited  is  not  aa  far-reaching  In  its  tf- 
fect  as  Interpreted  by  the  learned  Judges  of 
the  court  of  appeals.  It  held  that  both  claims 
—the  claim  of  plaintiff  on  his  note  secured  by 
mortgage,  and  the  claim  of  defendants— were 
not  "equally  liquidated  and  demandable,"  and 
that  the  demand  in  a  penal  clause  cannot  be 
pleaded  In  compensation  against  a  promis- 
sory note.  It  does  not  follow,  from  these 
views  as  expressed  In  the  cited  decree,  that 
the  burden  of  proof  was  made  thereby  to  shift 
from  plaintiff  to  defendants,  and  that  the 
prima  facie  presumption  arising  from  such  an 
obligation  was  brought  thereby  to  an  end. 
The  dalm  presented  in  support  of  defendants' 
(Goldman  ft  Masor)  plea,  did  not,  as  in  case 
of  the  note  Identified  with  the  mortgage,  make 
proof  of  itself.  It  wonld  have  been  needful, 
in  case  the  proof  had  been  admitted,  to  prove 
the  breach  of  contract,  and  dispose  of  thi' 
questions  which  do  not  arise  in  a  suit  on  a 
note  and  mortgage,  and  for  that  reason  this 
court  soatained  the  lower  court's  ruling  dis- 
missing the  demand  as  In  case  of  nonsuit 

2.  Defendants  set  forth  that  this  case  was 
before  the  court  of  appeals  for  the  Second  cir- 
cuit at  Its  January  term,  1897,  and  that  that 
court,  following  the  decision  before  cited,  con- 
strued the  contract  sued  on  as  an  obligation 
with  a  penal  clause,  entitling  plaintiff,  on 
proof  of  its  breach,  to  the  recovery  of  sncb 
damages  as  he  might  prove  growing  out  of 
the  breach;  that  the  character  of  the  obliga- 
tion had  been  determined,  and  with  whom 
was  the  onus  of  proof,  as  between  the  par- 
ties, was  finally  decided,  and  the  cause  re- 
manded for  the  sole  purpose  of  enabling  plain- 
tiff to  show  the  quantity  of  damages  whldt 
be  suffered;  that  the  decree  was  conclusive 
and  final,  and  not  subject  to  the  revision  of  the 
court;  that  the  circuit  court  on  the  second 
appeal  in  the  case  was  limited  to  the  sole 
question  of  determining  from  the  e^dence 
how  much  damages,  If  any,  plaintiff  had  suf- 
fered by  the  alleged  breach  of  contract;  and 
that  the  certiorari  Jurisdiction  of  the  supreme 
court  having  attached  long  subsequent  to  the 
rendition  of  the  first  decree,  rendered  in  Jan- 
nary,  1897,  It  is'withont  jurisdiction  to  review 
any  legal  question  decided  then,  and  is  limited 
to  the  review  of  the  cause  as  presented  to 
the  circuit  court  at  Its  last  meeting,  In  which 
the  Judgment  now  under  review  was  rendered. 
We  find  as  a  fact  that  It  la  not  disputed  that 
the  last  judgment  rendered  during  the  cur- 
rent year  la  clearly  within  the  jurisdiction  of 
this  court  under  article  101  of  the  constitution, 
and  that  all  Issues  involved  may  be  reviewed 
by  this  court  The  contention  is  that  the  rul- 
ing In  the  prior  case  has  already  disposed  of 
the  Issues  now  raised,  and  that  it  is  not  within 
the  range  of  possibility  In  law  to  modify  them 
in  a  subsequent  appeal.  There  was  nothing 
finally  decided  in  the  previous  appeal.  Tlie 
evidence  failed  to  furnish  a  basis  to  eatimata 
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damageB.  It  appe&n  there  waa  page  after 
page  taken,  all  directed  to  the  question  of  vio- 
lation of  the  contract  vel  non.  We  are  In- 
formed that  on  this  qnestion  a  testimonial  bat- 
tle raged,  and  the  matter  of  damages  received 
little  attention,  particularly  from  plaintiffs, 
who  chose  to  rest  their  case  exclusively  on 
bteach  of  the  principal  obligation,  and  the  con- 
sequent damages  therefrom  arising  in  any  con- 
tingency, as  fixed  In  the  bond;  and  when,  hi  the 
course  of  the  trial,  they  did  attempt  to  prove  ac- 
tual damages,  they  were  met  by  the  objection 
of  irrelevancy,  which  was  sustained  by  the 
court  This,  under  the  view  of  the  court  of 
appeals,  was  erroneous.  The  court  found  that 
plaintiffs  had  a  right  of  action,  but  they  niust 
prove  their  damages,  and,  to  give  the  oppor- 
tunity, the  case  was  remanded.  Thus  It  ap- 
pears that  the  decision  which  the  defendant 
contends  fixed  a  right  hi  his  behalf  was  one 
remanding  the  case  to  hear  evidence  under  the 
court's  opinion  as  to  the  burden  of  proof.  We 
have  examined  the  decisions  dted  by  defend- 
ant's counsel,  and  find  that  they  sustain  the 
role  that  whatever  has  been  decided  by  the 
supreme  court  of  the  United  States  on  one 
writ  of  error  obviously  cannot  be  re-examined 
on  a  subsequent  writ  brought  In  the  same  suit 
Clark  V.  Keith,  106  U.  S.  464,  1  Sup.  Ct  568, 
citing  a  number,  of  decisions  of  that  court  to 
the  same  effect  Here  the  supreme  court  has 
not  passed  upon  the  point  at  all.  The  law  of 
the  case  may  be  In  full  force  and  effect  in  the 
court  a  qua,  and  should  have  been  given  due 
regard— as  was  given— on  the  trial  in  the  dis- 
trict court;  but  when  it  comes  here  the  ruling 
no  longer  controls.  The  defendant  had  ac- 
quired no  vested  right  growing  ont  of  the 
court's  view.  The  plea  of  res  judicata  was  not 
pleaded.  If  it  had  been,  it  would  have  had  noth- 
ing upon  which  to  stand.  There  was  only  a 
ruling  as  to  the  effect  to  be  given  to  testi- 
mony, which  ruling  is  binding  upon  .the  court 
of  appeals  and  the  district  court,  but  not  up- 
on this  court  called  upon,  under  the  law,  to 
review  all  issnea  not  finally  disposed  of. 

8.  We  take  up  defendant's  last  objection  in 
the  order  of  his  argument,— that,  the  questions 
involved  being  exclusively  questions  of  fact, 
this  court  is  without  jurisdiction.  We  have 
already  given  our  reasons  for  entertaining  ]a- 
rlsdictlon,  and  from  our  standpoint  it  is  mani- 
fest, after  considering  the  reasons  given,  that 
the  questions  involved  are  not  questions  of 
fact  They  involved  throughout  the  construc- 
tion to  be  placed  on  an  agreement  containing 
a  penal  clause,  and  we  held  that  the  issues 
were  not  so  settled  as  to  render  it  no  longer 
possible  for  the  supreme  court  to  correct  an 
error  It  conceived  had  been  committed.  We 
are  constrained  to  differ  from  counsel,  and 
hold  that  the  conrt  has  jurisdiction. 

MONROE,  J.,  not  having  been  a  member  of 
the  court  when  this  case  was  submitted,  takes 
no  part  In  the  opinion. 


POLLOCK  et  a1.  v.  SIMMONS  et  aL 
(Supreme  Court  of  Mississippi.    April  17,  1889.) 

On  reargument    Affirmed. 

For  former  opinion,  see  23  South.  626. 

TERBAL,  J.    We  adhere  to  our  former  de- 
daion  in  this  case.    Affirmed. 


(la  AU.  327) 
Ex  parte  STATE). 
(Supreme  C!oart  of  Alabama.    April  13,  1899.) 

Cbucih^i,  Llw— Costs— fiHKBiVF's  Fias. 

(Tode,  f  5423,  providing  that  when  a  fine  is 
assessed,  the  court  may  allow  defendant  to 
confess  judgment  with  good  and  sufflcient  sure- 
ties, for  the  fine  and  "costs,"  does  not  include 
sheriff's  fees  for  feeding  defendant  while  in 
jail,  since  not  a  part  of  the  costs  taxable 
against  defendant  for  which  he  may  be  sen- 
tenced to  hard  labor  (section  6422). 

Petition  by  the  state  for  a  writ  of  man- 
damus to  the  Judge  of  the  criminal  court  of 
Jefferson  county.    Denied. 

Section  6423  of  the  CSode  prescribes  that 
"when  a  fine  is  assessed,  the  court  may  allow 
the  defendant  to  confess  judgment  with  good 
and  sufficient  sureties,  for  the  fine  and  costs." 
That  was  done  in  this  case.  In  taxing  the 
costs  for  the  sureties  to  pay,  the  clerk,  as  a 
part  thereof  taxed  the  sum  of  $24.90  as  sher- 
iff's fees  for  83  days'  board  of  defendant 
while  confined  in  jail,  at  30  cents  per  day. 
The  sureties  disputed  this  daim  as  a  proper 
on«  in  the  bill  of  costs,  and  tendered  the  clerk 
$114.65,  the  total  bill  of  costs  as  made  out 
less  said  sum  of  $24.80  jail  fees,  making 
$80.65  in  full  payment  of  their  obligation,  but 
the  clerk  refused  to  receive  the  same.  Where- 
upon they  deposited  with  the  clerk  said  sum 
of  $89.66,  and  moved  the  criminal  court  of 
Jefferson  county.  In  which  the  defendant  was 
indicted  and  confessed  judgment  that  the 
clerk  of  said  conrt  be  required  to  accept  the 
tender  deposited  with  him,  in  full  satisfac- 
tion of  their  obligation,  and  that  they  be  dis- 
charged from  further  liability  thereon,  which 
motion  the  court  granted.  This  petition  Is  by 
the  state  for  a  writ  of  mandamus  to  require 
the  judge  of  said  criminal  court  to  vacate 
said  wder. 

Wm.  a  Fitts,  Atty.  Qen..  for  the  State. 
Lee  C.  Bradley,  for  defendant 

HARAUSON,  J.  Under  former  statutes 
(Code  1876,  n  6043,  6044),  It  waa  decided  by 
this  court  that  the  compensation  of  the  sher- 
iff for  feeding  a  defendant  in  a  criminal  case, 
while  confined  in  jail  to  answer  an  indict- 
ment, was  a  part  of  the  costs  in  the  strictest 
sense  of  the  term,  taxable  against  him  on  con- 
viction, and  for  the  payment  of  which  hard 
labor  might  be  Imposed.  Bradley  v,  State,  69 
Ala.  318;  but  this  was  afterwards  changed  by 
statute  (Acts  1882-«3,  p.  14;  Code  1886,  i 
487!Q  and  such  f  eea  were  required  to  be  xald 
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by  the  state.  The  present  statute  provides, 
"In  no  case  shall  any  defendant,  on  convic- 
tion, be  sentenced  to  hard  labor  for  the  pay- 
ment of  BheriCT's  fees  for  feeding  him  while 
in  Jail."  Code  1896,  {  4565  (4872).  Such  fees, 
then,  are  not  a  part  of  the  costs  In  a  criminal 
case,  taxable  against  a  defendant  for  which 
be  may  be  sentenced  to  hard  labor  for  the 
county.  Section  5422.(4501).  It  is  only  for 
costs  proper.  In  which  jail  fees  do  not  enter, 
and  the  fine  assessed,  that  the  strettes  be- 
come liable  on  a  confession  of  Judgment  for 
flue  and  costs  under  section  5423  (4502)  of  the 
Oode.  There  was  no  error  In  the  ruling  of 
the  court  below,  and  mandamus  is  denied. 
Mandamus  denied. 


(m  Ala.   295) 

SOUTHERN   HOME   BUILDING   &  LOAN 
ASS'N  T.  GILLESPIE. 

(Supreme  Court  of  Alabama.    April  12,  1899.) 

CoBPOSATioNs— JunoMBirr  trz  DsrAm/r— 
Fboobsb. 

To  authorize  a  judgment  by  default  against 
a  corooration,  the  record  or  jndgment  entry 
should  show  that  the  person  on  whom  process 
was  served  was  such  an  officer  or  agent  of  de- 
fendant as  by  law  was  authorized  to  receive 
service  on  its  hebaif. 

Appeal  from  circuit  court,  Morgan  county; 
H.  C.  Spealce^  Jndge. 

Bill  by  James  O.  Gillespie  against  the  South- 
em  Home  Building  &  Loan  Association. 
From  a  decree  for  complainant,  defendant  ap- 
peals.   Reversed. 

This  Is  a  suit  in  equity,  the  bill  having  been 
filed  In  the  circuit  court  of  Morgan  county, 
which  has  equitable  Jurisdiction,  bestowed  by 
special  act  (Acts  1894-95,  p.  881),  by  J.  C.  Gil- 
lespie against  the  Southern  Home  Building  & 
Loan  Association,  and  seeks  the  cancellation 
of  a  mortgage  made  by  him  to  the  association 
and  which  the  bill  alleges  has  been  fully  paid. 
The  defendant,  as  shown  by  the  bill,  is  a  cor- 
poration having  its  principal  place  of  business 
in  Atlanta,  In  the  state  of  Georgia.  A  sum- 
mons to  answer  the  bill  was  Issued  on  the 
same  day  the  bill  was  filed,  viz.,  the  8th  day 
of  Jniy,  1897,  and  was  returned  by  the  sheriff 
with  the  following  indorsement:  "Executed 
by  handing  C.  Collins,  agent  for  the  defend- 
ant, a  copy  of  the  within,  on  the  8th  day  of 
July,  1897.  S.  P.  Ryan,  Sheriff,  by  T.  F.  Tur- 
ley.  Deputy  Sheriff."  On  the  9th  day  of  Au- 
gust, 1897,  a  decree  pro  confesso  was  talcen 
against  the  defendant  before  the  cleric.  The 
language  of  the  decree,  so  far  as  It  relates  to 
service  of  the  summons.  Is  in  these  words: 
"In  this  cause,  it  being  made  to  appear  to  the 
cleric  that  a  summons  requiring  the  defend- 
ant, the  Southern  Building  &  Loan  Associa- 
tion, to  appear  and  plead  to  or  answer  the 
bill  of  complaint  In  this  cause,  within  thirty 
days  from  the  service  of  said  summons  upon 
him,  was  served  upon  bim  by  the  sheriff  of 
Morgan  count>'  on  the  8th  day  of  August, 
1897,  and  the  said  defendant  having  failed. 


etc."  There  Is  nothing  In  the  record  to  show 
that  any  proof  was  made  to  the  cleric  of  the 
agency  of  Collins.  After  the  decree  pro  confesso 
was  taken,  a  commission  was  issued  for  the 
oral  examination  of  complainant  and  also  of 
C.  Collins,  in  behalf  of  complainant,  and  they 
were  examined  on  tlie  13tb  day  of  August, 
1898.  CoUlns  testified,  on  that  examination, 
that  he  was  the  general  agent  of  the  defend- 
ant and  had  been  since  1890.  A  final  decree 
was  rendered  on  the  Ist  day  of  November, 
1897,  granting  complainant  the  relief  prayed 
In  his  bill.  The  decree  recites  that  the  cause 
had  been  submitted  "upon  the  original  bill 
and  the  testimony  taken  after  a  decree  pro 
confesso  having  been  duly  entered  upon  per- 
Bouti  service,"  etc.  The  assignments  of  error 
are  based  on  the  contention  that  the  final 
decree  was  erroneous  because  founded  on  a 
decree  pro  confesso  which  was  improperly 
rendered,  for  the  reason  that  no  sufficient 
proof  had  been  made  of  the  service  of  the 
summons. 

Oabanlss  &  Weakley  and  Ebirtto  ft  Eyster. 
for  appelant    M.  B.  Matthews,  for  appellee. 

HARALSON,  J.  A  decree  pro  confesso  and 
a  final  decree  were  rendered  against  the  de- 
fendant corporation  In  the  court  below,  ap- 
pellant here,  on  service  on  "C.  Collins  agent 
for  defendant,"  without  proof  being  made  to 
the  clerk  and  register  before  entering  the  de- 
cree pro  confesso,  or  to  the  court,  before  ren- 
dering final  decree,  that  said  Collins  was  an 
agmt  of  the  corporation  at  the  time  of  the 
service.  Neither  the  decree  pro  confesso,  nor 
the  final  decree  in  the  cause  recited  the  fact ' 
that  such  proof  had  been  made.  We  have  al- 
ways maintained  that  to  authorize  a  Judgement 
by  defanlt  against  a  corporation,  the  record 
or  Judgment  entry  must  recite  the  fact  that 
proof  was  made  to  the  court  that  the  person 
on  whom,  the  process  was  served,  was  at  the 
time  of  service  such  an  officer  or  agent  of  the 
defendant  as  by  law  was  authorized  to  receive 
service  of  process  for  and  In  behalf  of  the 
defendant  Norwood  r.  Riddle,  1  Ala.  195; 
Association  v.  Agee,  99  Ala.  691,  13  South. 
280;  Insurance  Ca  v.  Fowler,  76  Ala.  372; 
Independent  Pub.  Go.  v.  American  Freaa 
Ass'n,  102  Ala.  475,  15  South.  947. 

Reversed  and  remanded. 


Git  Ala.  264) 

LISTER  T.  VOWBLL  et  aL« 

(Supreme  Court  of  Alabama.    Feb.  2,  1899.) 

Pleading — Ambxdmbnt — Pabtibs — P^abtnxbship 
— SHEBIPrS — Habmlbss  Erbor— Mabrixd  Wohbiv 

— SbPABATB    ESTATa  — AOQOISITIOH  —  BlOBTS  OF 
HUSBASD'8    CbBDITOBS. 

1.  The  amendment  of  the  title  of  an  action 
brought  by  individuals,  composing  a  co-partner- 
ship, on  a  partnership  claim,  by  adding,  after 
the  individual  names,  the  words,  "as  partners 
doing  business,"  etc.,  does  not  constitute  a  de- 
parture. 

*  Rehearing  denied  April  15.  1899. 
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2.AA  amendineiit  which  added  the  words, 
"as  sheriff  ot  Btowah  coonty,"  after  the  name 
of  defendant,  la  mereljr  deacripttve,  and  doea 
not  constitute  a  departure. 

3.  An  amendment  which  added  the  worda, 
"as  sheriff  of  Etowah  county,"  after  the  name 
of  defendant,  is  merely  descriptire,  and  the 
refusal  to  strilLe  It  out  on  the  ground  that  it 
adds  nothing  to  the  complaint  is  harmless, 

4.  A  mamed  woman,  to  establish  her  title, 
need  not,  as  against  strangers  to  the  contract 
by  which  she  acquired  property,  show  that  It 
waa  a  written  contract  assented  to  by  her  hua- 
band. 

6.  Where  a  husband  has  acted  as  agent  of 
the  wife  in  purchasing  property,  it  is  immateri- 
al, as  to  a  stranger  to  the  contract  by  which 
she  acquired  the  property,  seeking  to  subject 
such  properbr  to  the  husband's  debts,  whether 
the  husband  a  auUiority  was  in  writing  or  not. 

6.  The  fact  that  a  husband's  serWces  have  in- 
directly contributed  to  the  acquisition  of  the 
property  of  the  wife  does  not  make  it  subject 
to  liis  debts. 

7.  A  judgment  In  excess  of  the  amount  claim- 
ed in  the  complaint  will  be  reduced  to  that 
amount,  though  the  proof  would  support  a  find- 
ing for  the  larger  amount. 

Appeal  from  dty  court  of  Oadaden;  John 
H.  Diaqn^  Judge. 

Action  by  A.  P.  Voweil  and  others  against 
T.  W.  Lister.  From  a  Judgment  in  favor  of 
^intlffs,  defendant  appealed.    Beveraed. 

Thia  snit  was  originally  brought  in  the  name 
of  A.  P.  Voweil,  B.  D.  VoweU,  and  J.  A. 
Vowell  against  T.  W.  Lister,  and  claimed  of 
the  defoidant  damages  for  wrongfully  taking 
the  following  property,  viz.:  "One  15  horae 
power  boUer  and  Peerless  engine,  one  saw- 
mill and  flzturea,  and  26,000  feet  of  Imnba." 
The  complaint  was  amended  by  adding  after 
the  name  of  T.  W.  Lister,  the  defendant,  the 
fidlowlng  words:  "As  sherilT  of  Etowah 
county."  The  defendant  made  a  motion  to 
strike  this  amendment  on  the  ground  that  it 
was  a  complete  departure  from  the  original 
complaint.  This  motion  was  overruled,  and 
the  defendant  duly  excepted.  The  defendant 
then  moved  to  strike  the  amendment  upon  the 
ground  that  it  added  nothing  to  the  complaint. 
This  motion  was  overruled,  and  the  defendant 
thereupon  duly  excepted.  Thereupon  the 
plaintltrs,  by  leave  of  the  court,  amended  the 
complaint  by  adding  after  the  names  of  the 
plaintiffs,  as  they  appear  in  the  title  of  the 
ease^  the  following  words:  "As  partners  doing 
business  under  the  name  and  style  of  the 
Vowdl  Lumber  Company."  The  defendant 
moved  the  court  to  strike  said  complaint,  as 
amended,  from  the  file,  upon  the  ground  that 
it  was  a  complete  departure  from  the  original 
complaint.  .This  motion  was  overruled,  and 
the  defendant  duly  excepted.  It  was  shown 
that  the  property  alleged  to  have  been  wrong- 
folly  taken  from  the  possession  of  the  plain- 
tiffs was  levied  npon  by  the  defendant,  as 
sheriff,  under  an  execution  Issued  on  a  Judg- 
ment recovered  against  D.  N.  Voweil,  who 
was  the  husband  of  the  plaintiff  A.  P.  Voweil, 
and  that  the  property  so  levied  npon  was  at 
the  time  In  the  possession  of  the  plaintiffs, 
who  were  conducting  a  lumber  business  under 
tke  firm  name  of  the  VoweU  Lumber  Ckun- 


pany.  The  other  facts  of  the  case  necessary 
to  an  understanding  of  the  decision  on  the 
Iiresent  appeal  are  sufficiently  stated  In  the 
opinion.  The  cause  was  tried  by  the  court 
without  the  Intervention  of  a  Jury,  and  upon 
the  hearing  of  all  the  evidence  the  court  ren- 
dered Judgment  In  favor  of  the  plaintiffs,  as- 
sessing the  damages  at  the  sum  of  ^66.73. 
To  the  rendition  of  this  Judgment  the  defend- 
ant duly  excepted.  The  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

George  D.  Motley  and  B.  H.  Hanna,  for 
appellant    N.  O.  Canning,  tor  appellees. 

SEARPE,  J.  Upon  the  theory  that  the 
plaintiffs  were  partners,  and  were  suing  for 
the  taking  of  their  partnership  property,  the 
action  was  properly  brought  hi  their  Individ- 
ual names;  and  the  amendment  descrlbinpr  the 
plaintiffs  as  partners.  If  not  necessary  to  be 
made,  did  not  make  any  change  of  parties. 
Since  a  partnership  Is  not  a  person,  either  nat- 
ural or  artificial,  it  cannot  sue,  as  a  party 
plaintiff,  in  the  firm  name.  Moore  v.  Bums, 
60  Ala.  260;  lanford  v.  Patton,  44  Ala.  684. 
The  addition  of  the  firm  name,  "Voweil  Lum- 
ber Company,"  whereby  it  appears  In  the  com- 
plaint as  a  party  idalntiff,  was  unavailing  for 
such  purpose.  But  the  objection  to  these 
amendments,  coming  by  motion  to  strike  out 
the  whole  complaint,  as  amended,  on  the 
ground  that  It  was  a  departure,  was  not  well 
taken,  and  was  properly  overruled.  The  ad- 
dition of  the  words,  "as  sharlff  of  EKowah 
County,  Alabama,"  to  the  defendant's  name, 
was  merely  descriptive  of  the  defendant,  and 
the  refusal  of  the  court  to  strike  them  out  was , 
harmless  to  the  defendant 

This  appeal  is  from  a  Judgment  rendered 
against  appellant  for  the  value  only  of  lumber 
levied  on  and  sold  by  him  as  sheriff,  and  the 
other  property  mentioned  In  the  complaint  Is 
not  here  involved.  It  appears  from  the  evi- 
dence: That  a  half  Interest  In  the  sawmill  at 
which  the  lumber  was  made  was  rented  In 
1886  for  plaintiff  A.  P.  Vowell  by  her  hus- 
band, who  used  therefor  $200  of  her  money. 
That  he  thereafter  worked  at  the  mill,  and 
managed  her  Interest  as  her  agent  until  about 
1891,  when  the  mill  was  bought  for  her  for 
$500,  of  which  1200  was  paid  from  proceeds 
of  a  sale  of  her  htnd,  and  the  rest  was  paid 
out  of  the  proceeds  of  the  business.  There- 
after the  other  plaintiffs,  B.  D.  and  J.  A. 
VoweU,  each  became  the  owner  of  a  third  In- 
terest In  the  mUl,  by  purchase  from  A.  P. 
VoweU;  and  from  February,  1886,  the  busi- 
ness was  carried  on  by  the  plaintiffs  Jolntiy 
under  the  name  of  the  VoweU  Lumber  Com- 
pany, during  which  time  D.  N.  VoweU  con- 
tinned  to  work  in  the  mlU,  and  to  manage  his 
wife's  interest  as  her  agent  and  at  the  same 
time  the  plaintiffs  B.  D.  and  J.  A.  VoweU  also 
worked  in  the  mlU,  and  made  payments  on 
the  purchase  of  their  respective  interests  from 
the  proceeds  of  the  business.    The  lumber  was 
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taken  by  defendant  under  an  execntlAn  which 
he  held  as  sheriff  against  D.  N.  Vowtil,  and, 
when  taken,  the  lumber  was  stadced  near  the 
mill,  and  was  owned  by  the  Yowell  Lmnber 
Company,  and  was  prodnced  at  the  mill  aJT ta: 
plaintiffs  R.  D.  and  J.  A.  VoweU  acquired 
their  interests.  The  fact  that  Mrs  Vowell, 
through  her  husband,  bought  the  mill,  entered 
into  the  partnership,  and  engaged  in  the  busi- 
ness, was  testified  to  without  objection  or  con- 
tradiction. If  the  proceeding  were  one  seek- 
ing to  bind  her  upon  the  contracts  Involved  in 
those  transactions,  it  would  be  material  to  in- 
quire whether  they  were  in  writing,  assented 
to  by  the  husband,  according  to  the  statute 
then  in  force.  But  she  had  capacity  to  ac- 
quire property  without  a  written  contract,  and, 
in  this  controversy  between  her  and  a  third 
person,  such  written  contract  and  assent  was 
not  essential  to  sustain  her  claim  of  ownership 
to  the  lumber;  and  whether  her  husband  had 
written  authority  to  act  as  her  agent  was 
likewise  Immaterial. 

The  creditors  of  D.  N.  VoweU  had  no  legal 
right  to  require  that  his  personal  services 
should  be  devoted  to  the  extinguishment  of 
their  claims,  and  the  fact  that  his  labor  in 
and  management  of  the  business  resulted  In 
profits  which  paid  In  part  for  the  mill  and  for 
its  operation  did  not  render  the  lumber  or 
Mrs.  Vowell's  interest  therein  subject  to  the 
execution.  Wheeler  v.  Biggs  OIlss.)  15  South. 
118. 

The  evidence  was  sufSclent  to  authorize  a 
Judgment  for  the  value  of  the  lumber  sued 
for,  with  interest.  The  complaint  claims  for 
only  26,000  feet,  the  value  of  which,  estimated 
according  to  the  proof,  and  upon  the  lumber 
,of  the  best  class  taken,  U  $227.66.  The  judg- 
ment of  the  city  court  is  for  $366.7S,  which, 
though  corresponding  to  the  value  of  the  lmn- 
ber shown  by  the  proof  to  have  been  taken, 
was  plainly  excessive  of  the  dalm  as  made 
by  the  complaint.  The  jury  having  been 
waived,  the  judgment  will  be  reversed,  and 
here  rendered  that  the  plaintiffs  recover  of  the 
defendant  $266.20,  being  the  value,  with  in- 
terest, of  the  lumber  claimed  for  in  the  com- 
plain^ besides  his  costs  in  the  city  court,  ex- 
dusive  of  the  costs  of  the  appeal,  which  will 
be  taxed  against  the  appellees.  Reversed  and 
rendered. 


(m  Ala.   340) 

CHRISTIAN   &   CRAFT  GROCERY   00.   v. 
FRUITDALE  LUMBER  CO. 

(Supreme  C^nrt  of  Alabama.    April  4,  1889.) 

CoBPOBATioss— Estoppel  to  Dairr  CoapORjLTB  Ex- 

MTIHOB— FBADDOLBNT   InOOBPOBATION 
— VaUDITT — ^EVIDBNOB. 

1.  Where  defendants  contend  that  they  con- 
.  tracted  the  debt  sued  on  as  offlcera  of  a  cor- 
poration, evidence  that  plaintiff  dealt  with  the 
company  on  the  representations  of  one  of  the 
defendants  that  it  was  a  co-partnership  is  ad- 
missible to  show  that  plaintitf,  by  reason  of  not 
having  contracted  with  the  company  as  a  cor- 
poration, was  not  estopped  to  deny  its  corpo- 
rate existence. 


2.  On  an  issue  whether  persons  who  had  con- 
tracted a  debt  in  the  name  of  a  corporation 
were  personally  liable  because  the  organiEBtioa 
of  the  corporation  was  fraudulent,  devised  sole- 
ly to  shield  the  corporators  from  personal  liabil- 
ity, evidence  that  nothing  was  paid  for  the 
stock,  that  the  affidavits  as  to  sutwcriptions 
paid  were  false,  that  no  property  was  ever 
transferred  to  It  to  constitute  its  capital,  and 
that  no  corporate  function  was  ever  perform- 
ed, except  the  election  of  officers,  is  admissible. 

5.  Eividence  that  the  incorporation  fee  requir- 
ed by  AcU  1894r^,  pp.  1024-1026,  as  a  condi- 
tion precedent  to  doing  business  in  the  corpo- 
rate name,  was  not  paid,  is  admissible  on  such 
issne,  though  the  nonpayment  of  such  fee  does 
not  of  itself  prevent  a  company  from  being  a 
de  facto  corporation. 

4.  Where  a  corporation  was  organised  with- 
out capital  to  cover  a  real  partnership,  and  to 
permit  the  carrying  on  of  a  partnership  busi- 
ness exempt  from  personal  liability,  the  per- 
sons constituting  the  company  are  personally 
liable  to  all  who  did  not  deal  with  it  as  a 
corporation,  though  the  Incorporation  was  reg- 
ular and  complete. 

6.  The  existence  of  a  corporation  may  -  be  at- 
tacked collaterally  in  a  suit  against  the  incor- 
porators as  individuals  by  a  person  wlio  did  not 
contract  with  the  corporation  as  such. 

Appeal  from  drcult  court,  Washington  coun- 
ty;  William  8.  Anderson,  Judge. 

This  action  was  brought  by  the  ai^eUant, 
the  (Christian  &  Craft  Grocery  Company,  a 
corporation,  against  the  defendants,  John 
Hardcastle  Hall,  John  W.  Blanchard,  and  Ju- 
lius G.  (Goodrich,  doing  business  as  partners 
under  the  name  of  the  BYuitdale  Lumber  Com- 
pany, claiming  in  one  count  of  the  complaint 
upon  an  account  stated;  in  another,  upon  an 
open  count;  and  in  another,  for  goods,  wares, 
and  merchandise  sold.  The  defendant  Hall 
did  not  plead,  but  the  defendants  Blanchard 
and  Goodrich  pleaded— First,  the  general  issue; 
and,  second,  that  they  were  not  parties  of  the 
co-partnership.  It  was  admitted  by  the  par- 
ties that  the  defendant  John  Hardcastle  Ebll 
purchased  the  goods,  wares,  and  merchandise 
In  question  from  the  plaintiff  in  the  name  of 
the  Fruitdale  Lumber  Company;  that  the 
goods  were  charged  in  the  name  of  the  Fruit- 
dale  Lumber  Company;  that  itemized  ac- 
counts therefor  were  rendered  to  John  Hard- 
castle Hall  in  the  name  of  the  Fruitdale  Ltmi- 
ber  Company;  and  that  no  question  as  to  the 
correctness  of  these  accounts  had  ever  been 
made  by  any  of  the  defendants,  and  upon  the 
trial  of  the  case  these  accounts  were  admitted 
to  be  correct  The  only  question  in  contro- 
versy between  the  parties  was  the  question  as 
to  whether  the  defendants  were  liable  as  part- 
ners doing  business  under  the  name  of  the 
Fruitdale  Lumber  Company.  It 'was  undis- 
puted that  on  March  6,  1806,  the  defendants 
Blanchard  and  Hall  filed  in  the  office  of  the 
probate  court  of  Washington  county  a  declara- 
tion of  an  incorporation  to  be  icnown  as  the 
Fruitdale  Lumber  Company.  On  March  16th, 
the  said  Blanchard  and  Hall  made  thdr  report 
as  commissioners,  In  which  they  reported  a 
regular  incorporation  of  said  company,  and 
that  $13,000  of  the  capital  stock  had  been  sub- 
scribed for,  $12,500  of  which  was  reported  to 
have  been  paid  in  property  at  the  reasonable 
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•value  thereof,  and  |500  of  which  was  reported 
as  paid  by  contracts  for  Bervicea  to  be  render- 
ed to  Bald  company.  Said  report  contained  an 
original  subscription  list  ot  the  capital  stock 
of  the  proposed  corporation.  There  were  al- 
so attached  to  this  report  the  proceedings  of 
a  meeting  of  the  said  three  subscribers,  show- 
ing that  at  a  meeting  held  by  them  on  said 
16th  day  of  Mardi,  1896,  they  had  elected 
themselves  the  board  of  directors  of  said  cor- 
poration,—John  Hardcastle  Ball  as  the  presi- 
dent, and  the  said  John  W.  Blanctiard  as  tiie 
secretary  and  treasurer  thereof.  These  docu- 
ments were  filed  in  the  prolate  court  of  Waali- 
ington  county  on  the  2l8t  day  of  March,  1896, 
and  a  certificate  of  Incorporation  was  thereup- 
on Issued.  Defendants  claim  in  this  case  that 
the  fact  that  the  proceedings  above  stated 
were  had  in  the  proltate  court  of  Washington 
county  protected  them  from  liability  as  part- 
ners for  goods  purchased  by  them  under  the 
name  of  the  Fruitdale  Lumber  Company.  It 
Is  contended,  on  the  other  hand,  by  the  appel- 
lant, that  these  proceedings  were  fraudulent, 
and  that  they  were  also  void  because  of  the 
failure  of  said  parties  or  of  said  alleged  cor- 
poration to  pay  the  privilege  tax  provided  by 
the  statute;  tliat  these  three  men  are  Individu- 
ally liable  for  any  debts  which  they  contracted 
under  the  name  of  the  Fruitdale  Lumber  Com- 
pany, because  they  In  tact  did  business  as 
partners  under  that  name,  whether  there 
was  such  a  corporation  or  not  All  the  rul- 
ings of  the  court  which  are  complained  ot  on 
this  appeal  are  referable  to  this  controver- 
sy; and  the  facts  pertaining  to  the  rul- 
ings upon  the  evidence,  which  are  reviewed 
on  the  present  appeal,  are  Bu£9clently  stated 
in  the  opinion.  Upon  the  introduction  of  all 
the  evidence,  the  court,  at  the  request  ot  the 
defendants,  gave  to  the  Jury  the  following 
written  charge,  to  the  giving  of  which  the 
defendants  duly  excepted:  "If  the  Jury  be- 
lieve the  evidence,  they  must  find  a  verdict 
for  the  defendants  John  W.  Blanchard  and 
Julius  Q.  Goodrich."  There  were  verdict  and 
Judgment  for  the  defendants.  The  plaintiff 
api)eals,  and  assigns  as  error  the  several  rul- 
ings of  the  trial  court  to  which  exceptions 
were  reserved.    Reversed. 

Obas.  L.  Bromberg,  Jr.,  and  Gregory  L.  ft 
H.  T.  Smith,  for  appellant  W.  D.  Dunn  and 
Mcintosh  &  Rich,  for  appellees. 

McCLELLAN,  C.  J.  The  appellees  In  this 
case  contend  for,  the  appellant  recognizes,  and 
nobody  doubts  the  principle  that  where  par- 
ties contract  with  each  other  as  corporations, 
they  are  In  respect  of  such  contracts  estopped 
to  deny  corporate  existence.  It  must  be 
equally  free  from  doubt  that  where  a  party 
contracts  with  another,  but  not  as  a  corpora- 
tion, he  Is  not  as  to  such  contract  estopped 
to  deny  the  corporate  existence  of  such  other 
party,  or  to  show  that  the  entity  with  which 
he  dealt  was  an  Individual  or  partnership. 
So  that  in  a  case  lllce  the  present  one,  where 


the  plaintiff,  the  grocery  company,  seelcs  to 
establish  and  enforce  a  personal  liability 
agalDst  certain  individuals  who  defend  on  the 
ground  that  they  were  only  stockholders  and 
officers  of  a  de  facto  corporation  wtfh  wliich 
plaintiff,  they  assert  dealt  as  a  corporation, 
it  is  obviously  competent  and  most  material 
for  the  plaintiff  to  show  that  it  did  not  deal 
with  the  defendants  aa  a  corporation,  but  as 
Individuals  composing  a  partnership;  and  this, 
though  the  partnership  assumed  and  did  busi- 
ness under  a  name  more  appropriate  to  a  cor- 
poration than  to  a  itartnersblp,  and  the 
plaintiff  contracted  with  the  defendants  un- 
der that  name.  The  plaintiff  sought  to  prove 
that  it  sold  its  goods  to  the  Fruitdale  Lum- 
ber Company  as  a  iwrtnersUp  composed 
ot  the  indivlduala  now  sued,  and  not  as  a 
corporation,  by  testimony  to  the  effect  that 
the  defendant  Hall  purchased  said  goods  for 
the  Fruitdale  Lumber  Company  on  the  rep- 
resentation that  said  company  was  a  part- 
nership composed  of  himself  and  the  other 
defendants.  The  trial  court  excluded  this 
evidence.  This  was  error.  It  was  not  com- 
petent to  show  that  the  Fruitdale  Lumber 
Company  was  not  a  corporation  de  Jure  or  de 
facto,  nor  that  It  was  a  partnership  composed 
of  the  defendants;  but  it  was  competent  as 
tending  to  show  that  the  plaintiff  did  not  con- 
tract with  that  company  as  a  corporation,  but 
as  a  partnership,  and  hence  was  not  estopped 
to  show  by  other  evidence,  If  any  such  it 
could  adduce,  competent  to  that  result,  that 
said  company  was  not  a  corporation,  but  was 
a  partnership  composed  of  the  defendants. 
Whether  this  error  was  prejudicial  to  plain- 
tiff, and  therefore  available  to  reverse  the 
Judgment  depends  upon  whether  the  pre- 
sumption of  Injury  from  error  committed  is 
overturned  by  unconfllcUng  evidence  that  the 
Ftnltdale  Lumber  Company  was  In  fact  a  cor- 
poration. Assuming  that  the  Jury  would  have 
believed  the  excluded  testimony,  as  they  had 
a  right  to  do,  and  have  found  in  line  with  it 
as  it  would  have  been  open  to  them  to  do, 
that  plaintiff  did  not  deal  with  the  Fruitdale 
Lumber  Company  aa  a  Corporation,  the  effect 
of  admitting  this  testimony  would  have  been 
to  raise  the  estopp^  resting  on  plaintiff  from 
the  fact  that  it  liad  contracted  with  the  lum- 
ber company  in  the  name  under  which  it  was 
attempted  to  be  Incorporated  or  was  nominal- 
ly Incorporated,  and  to  leave  the  plaintiff  free 
to  prove  by  other  evidence  that  the  company 
was  a  partnership  whose  members  were  Indi- 
vidually liable  for  plalntifTs  debt  And  we 
could  not  assume  that  there  was  no  such  oth- 
er evidence,  even  if  the  record  were  silent  on 
the  point.  We  should  have  to  take  it  that 
there  was  such  other  evidence  which  plaintiff 
was  prevented  to  introduce  by  the  ruling 
which  virtually  estopi^  him  to  show  the  fact 
It  would  liave  tended  to  establish;  and  we 
should  have  to  allow  the  presumption  of  inju- 
ry from  error  to  stand.  But  the  record  is  not 
silent  It  does  not  stop  here.  It  shows  fur- 
ther that  the  plaintiff  proposed  to  assault  and 
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oSered  eYldence  attacking  the  corporate  exist- 
ence of  tbe  Fruitdale  Lumber  Company.  It 
proposed  to  show  that  said  company  had  nev- 
er paid  the  incorporation  fee  required  by  the 
act  of  1895,  without  which,  by  the  terms  of 
the  statute,  the  Issuance  of  a  commission  to 
the  corporators  to  do  business  as  a  corpora- 
tion is  forbidden,  and  all  contracts  attempted 
to  be  made  by  the  concern  are  wholly  void. 
Acts  1884-95,  pp.  1024-1026.  And,  In  addi- 
tion to  this,  it  offered  further  evidence  tending 
to  show  that  the  pretended  corporation  was  a 
sham,  a  delusion,  and  a  snare,  fraudulent  in 
Intent  and  execution,  wholly  without  capital, 
and  devised  solely  to  cloak  a  partnership  en- 
terprise against  individual  liability  of  partner- 
ship members.  The  evidence  offered  and  re- 
jected went  to  show  that  nothing  was  paid  for 
the  shares  of  the  pretended  corporation's  pre- 
tended capital  stock,  that  the  affidavits  of 
subscriptions  made  and  paid  were  luiowingly 
false  and  fraudulent,  that  no  money  nor  any 
property  of  value  was  ever  paid  or  transfer- 
red to  the  company  to  constitute  Its  capital, 
that  no  corporate  function  was  ever  perform- 
ed except  the  pretended  election  of  officers  and 
directors,  that  no  meeting  of  the  directors  was 
ever  held;  bnt  the  business  for  which  the  cor- 
poration was  pretended  to  be  formed  was  car- 
ried on  by  these  defendants  as  individuals  as- 
sociated together  as  partners,  and  ihat  all  this 
was  in  furtherance  and  execution  of  an  inten- 
tion all  along  existing  to  carry  on  a  partnership 
by  means  of  the  pretended  Incorporation  In 
such  a  way  as  that  the  company  would  have  no 
assets  to  meet  debts,  and  as  that  these  individ- 
uals could  not  be  hdd  liable  for  debts  con- 
tracted In  the  name  of  the  company.  We  are 
therefore  clear  to  the  conclusion,  not  only  that 
the  plaintiff  should  have  been  allowed  to 
prove  the  declarations  of  Hall  that  the  Fruit- 
dale  Liumber  Company  was  a  partnership  com- 
posed of  the  defendants,  but  that  all  the  evi- 
dence offered  by  it  tending  to  show  that  the 
incorporation  of  said  company  was  a  fraud 
and  a  pretense  Intended  to  cover  a  partnership 
business,  to  shield  the  partners  from  individ- 
ual liability  and  to  set  np  a  straw  corporation 
without  capital  and  without  assets,  should 
have  been  allowed  to  go  to  the  Jury.  And  the 
fact  that  the  fee  for  incorporation  had  not 
been  paid  was  also  competent  In  this  connec- 
tion as  some  evidence  towards  a  conclusion  of 
fraud,— a  badge  of  fraud,  so  to  speak,  going 
In  some  degree  to  show  that  the  parties  did 
not  In  good  faith  Intend  and  attempt  to  bring 
Into  being  a  real,  substantive,  artificial  entity. 
Bnt  this  fact  of  the  nonpayment  of  the  fee 
would  not  of  itself,  in  onr  opinion,  prevent  the 
lmi)erfect  and  Incomplete  organization  from 
being  a  de  facto  corporation.  It  Is  a  prerequf- 
slte  to  the  Issuance  of  a  commission,  but  if, 
without  It,  a  commission  is  Issued,  the  con- 
tnnplation  of  the  statute  is  not  that  there  Is 
no  de  facto  corporation,  but  that  the  contracts 
of  such  a  corporation  should  be  wholly  void. 
Of  course  the  views  we  have  expressed  lead 
to  and  involve  this  proposition:   That  where 


there  Is  no  bona  fide  purpose  and  effort  to  or- 
ganize a  real  corporation  with  a  capital  to 
respond  to  Its  liabilities,  but  the  purpose  and 
effort  are  to  put  forward  a  sham  without  cap- 
ital or  assets  to  cover  a  real  partnership  and 
the  carrying  on  of  a  partnership  business  ex- 
empt from  liability  as  a  partnership,  the  pur- 
pose and  effort  are  abortive,  the  pretended  ex- 
istence of  a  corporation  Is  open  to  collateral 
attack  as  a  mere  fraudulent  device,  and, 
though  on  the  face  of  the  proceedings  there  is 
a  regular  and  complete  Incorporation,  the  pre- 
tended corporate  entity  la  to  be  taken  as  non- 
existent except  as  to  persons  who  have  con- 
tracted with  it  as  a  corporation  In  such  way 
as  to  estop  themselves  to  show  the  fraud. 

For  the  error  committed  by  the  trial  conrt 
in  excluding  the  evidence  referred  to,  offered 
by  plaintiff,  the  judgment  must  be  reversed. 
The  cause  la  remanded.  Reversed  and  re- 
manded. 


(120  Aim.    tM) 

WITHERS  et  al.  r.  STATE.* 

(Supreme  Court  of  Alabama.    Feb.  2,  1809.) 

Ckhonai.  Tbsspass  —  Possission  —  Ownebship— 
evidemob. 

1.  Parol  evidence  is  inadmissible  to  show 
ownership  of  real  estate,  where  such  ownership 
is  based  on  title  deeds,  without  having  first  laid 
the  proper  predicate  for  its  introduction. 

2.  In  a  prosecution  for  trespass  after  warn- 
ing, where  the  evidence  discloses  a  claim  by 
the  prosecuting  witnesses  that  they  were  in  pos- 
session of  the  premises,  and  defendants  at- 
tempt to  justify  on  the  ground  that  they  are 
joint  owners  of  the  premises,  a  charge  that 
"there  cannot  be  two  possessions  at  tbe  same 
time  which  are  antagonistic  and  adverse  to 
each  other,"  and  that  "if  [the  prosecuting  wit- 
nesses] were  in  possession  antagonistic  to  tbe 
world,  then  no  one  else  could  be  m  possession," 
is  not  erroneous. 

Appeal  from  Shelby  county  court;  D.  R. 
McMillan,  Judge. 

Milo  Withers  and  others  were  prosecuted 
and  convicted  for  trespass  after  warning,  and 
they  appeal.    Affirmed. 

The  premises  alleged  to  have  been  trespass- 
ed upon  was  a  certain  upper  story  in  a  build- 
ing In  the  town  of  Montevallo,  and  this  up- 
per story  had  been  formerly  nsed  as  a  lodge 
room  by  the  Anub  Lodge  of  Immacnlates. 
Two  of  the  witnesses  who  were  introduced  for 
the  state  testified  that  they  bought  this  lodge 
room,  and  went  into  possession  of  It  a  short 
time  before  the  alleged  trespass;  that  their 
possession  consisted  In  using  It  as  an  office  by 
going  there  and  reading;  that  the  furniture  In 
the  room  consisted  of  a  broken  desk,  left  there 
by  tbe  Anub  Lodge,  and  another  desk  and 
three  or  four  chairs,  which  were  carried  there 
by  the  witnesses;  that  prior  to  the  time  they 
took  possession  the  room  had  been  vacant  for 
some  time;  that  about  three  weeks  after  they 
went  into  possession  the  defendants  had  start- 
ed up  the  steps  that  led  to  the  lodge  room,  and 
that  about  this  time  Brazier  and  OUl,  the  said 

1  Rehearing  denied  April  H  1889. 
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witaeases  for  the  state,  who  claimed  to  have 
owned  It,  warned  them,  while  they  were 
standing  upon  the  steps,  not  to  go  Into  the  up- 
per story.  It  was  shown  that  tbls  was  the 
only  personal  warning  the  defendants  had, 
and  that,  after  receiving  It,  they  went  on  op 
Into  the  rooms.  It  was  further  shown  that 
Brazier  and  6111,  after  having  purchased  said 
loom,  posted  a  notice  on  the  door  a  day  or 
two  before  the  alleged  trespass,  warning  peo- 
ple not  to  enter  upon  it  The  defendants,  as 
witnesses  In  theh:  own  behalf,  testified  that 
they  were  members  of  the  Anub  Lodge  of  Im- 
maculates;  that  they  had  one  of  the  two  keys 
to  said  room,  and  had  had  free  access  to  It, 
and  that  at  the  time  of  the  alleged  trespass  . 
they  used  the  key  they  had  to  go  Into  the 
room;  that  at  the  time  they  started  np  the 
steps  they  had  no  knowledge  that  Brazier  and 
OUl  were  In  possession  of  said  room,  and  that 
the  only  warning  they  ever  received  was 
while  they  were  standing  on  the  steps,  and 
Brazier  and  Gill  said  to  them  that  they  had 
better  not  go  up  there.  The  defendants  ask- 
ed the  state's  witnesses  several  questions  as 
to  when  they  purchased  the  property,  and  If 
there  were  not  other  Joint  owners  of  said  prop- 
erty, and  if  it  was  not  a  fact  that  the  Anub 
Lodge  was  in  possession  of  the  property  be- 
fore the  alleged  trespass,  and  if  they  did  not 
know  the  defendants  owned  an  interest  in  said 
property.  To  each  of  these  questions  the 
state  separately  objected.  The  court  sustain- 
ed each  of  said  objections,  and  to  eadi  of 
these  rulings  the  defendants  separately  ex- 
cepted. Upon  the  examination  of  each  of 
the  defendants  as  a  witness  they  were  sev- 
erally asked  If  they  were  not  Joint  owners 
with  Brazier  and  GUI  in  the  room  alleged  to 
have  been  trespassed  upon,  and  to  state  who 
were  the  owners  of  said  property  at  the  time 
of  the  alleged  trespass.  To  each  of  these 
questions  the  state  separately  objected.  The 
court  sustained  each  of  the  objections,  and  the 
defendants  separately  excepted.  In  the  court's 
oral  charge  to  the  Jury  he  instructed  them, 
among  other  things,  as  follows:  (1)  "There 
<annot  be  two  possessions  at  the  same  time 
which  are  antagonistic  and  adverse  to  each 
other."  (^  "If  George  Brazier  and  John  GUI 
were  In  possession  antagonistic  to  the  world, 
then  no  one  else  could  be  In  possession." 

Brovm  &  Lecper,  for  appellants.  Charles 
G.  Brown,  Atty.  Gen.,  for  the  State. 

DOWDELL,  J.  The  defendants  were  pros- 
ecuted and  convicted  under  section  5606,  Code 
1896,  for  trespass  after  warning.  The  offense 
denounced  by  tlie  statute  Is  one  against  the 
possession,  and  ordinarily  the  question  of  title 
or  ownership  of  the  property  cannot  be  in- 
qnired  into.  Cases  may  arise  where  a  perfect 
legal  title  in  the  defendant  would  not  Justify 
his  entry  upon  land  after  warning.  Lavreon 
V.  State,  100  Ala.  7, 14  South.  870.  We  do  not 
question  the  soundness  of  the  argument  ot  ap- 
pellants' counsel  that  one  Joint  tenant  or  ten- 


ant in  common  cannot  prosecute  his  co-tenant 
for  trespass  after  warning  In  going  upon  the 
common  property  before  actual  ouster  by  such 
tenant  But  that  is  not  the  case  presented  by 
the  record.  The  question  propounded  by  the 
defendants  to  the  several  witnesses,  and  to 
which  the  court  sustained  objections  Interposed 
by  the  state,  sought  to  prove  a  Joint  ownership 
by  the  defendants  with  the  prosecutor  in  the 
property  trespassed  on  by  parol  evidence. 
Title  or  ownership  of  real  property  cannot  be 
shown  by  parol  testimony  without  having  first 
laid  the  proper  predicate  for  the  Introduction 
of  such  evidence,  where  the  ownership  is 
founded  upon  title  deeds.  There  was  no  pre- 
tense in  this  case  that  the  Joint  ownership 
sought  to  be  proved  was  based  otherwise  than 
upon  paper  title.  The  court  very  properly 
sustained  the  objection  interposed  by  the  state 
to  the  defendants'  questions.  That  part  of 
the  general  charge  of  the  court  excepted  to  by 
the  defendants,  in  which  the  court  stated 
"there  cannot  be  two  possessions  at  the  same 
time  which  are  antagonistic  and  adverse  to 
each  other,"  and,  "if  George  Brazer  and  John 
GUI  were  in  possession  antagonistic  to  the 
world,  then  no  one  else  could  be  in  posses- 
sion," was  a  correct  exposition  of  the  law 
when  referred  to  the  facts  in  this  case.  We 
deem  it  nimecessary  to  discuss  the  other  ob- 
jections presented  In  the  record,  as  they  are 
without  merit,  and  not  insisted  on  by  defend- 
ants' counsel  In  his  brief  and  argument.  We 
find  no  error  In  the  record,  and  the  Judgment 
of  the  court  below  Is  affirmed. 


cm  Ala.  648) 

BUSH  et  al.  v.  COLEMAN  et  aL 

(Supreme  Court  of  Alabama.     AprU  4,  1889.) 

JusoKHinr— Bss  Jusio^t^— Cbiditobs'  Snr— 

Plsadiho. 

1.  In  a  suit  to  subject  land  conveyed  to  de- 
fendant to  the  payment  of  a  debt  due  to  plain- 
tiff from  a  decedent,  on  the  ground  that  de- 
cedent had  paid  the  price,  thereby  defrauding 
his  creditors,  a  decree  of  the  probate  court 
showing  the  insolvency  of  decedent's  estate  was 
inadmissible  against  defendant  to  prove  snch  in- 
solvency, as  defendant  was  not  interested  in  the 

g rebate  proceedings,  under  Code  1896,  {  296,  pro- 
ibiting  persons  not  interested '  In  a  decedent's 
estate  from  making  an  issue  as  to  the  correct- 
ness of  the  report  of  insolvency,  and  the  decree 
as  to  him  was  res  inter  alios  acta. 

2.  A  creditors'  suit  to  reach  land  conveyed  by 
a  decedent  in  his  life  must  allege  insolvency  of 
his  estate,  or  a  deficiency  of  legal  assets. 

Appeal  from  chancery  court,  MobUe  county; 

W.  H.  Tayloe,  Chancellor. 

BlU  by  T.  G.  Bush  &  Oo.  agahist  Blvlra 
Coleman  and  others  to  subject  to  the  payment 
of  tbe  complainants'  demand  a  certain  piece 
of  land  which  had  been  deeded  to  Elvira  Cole- 
man, and  which  it  avers  had  been  paid  for  by 
said  Smith,  out  of  his  own  funds,  without 
consideration  and  while  Indebted  to  the  com- 
plainants. The  defendant  Elvira  Coleman  de- 
murred to  the  blU  originally  filed  upon  many 
grounds,  one  of  which  was  that  it  was  not 
shown  thereby  that  the  estate  of  said  SnUth 
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was  Insolvent,  or  that  tbere  was  a  defldency 
ot  legal  assets.  The  demurrer  was  sustain- 
ed, and  tberenpon  the  complainants  amended 
their  bill  to  meet  the  defects  pointed  out  by 
the  demurrer.  There  was  a  decree  pro  con- 
fesso  against  Jasper  S.  Knight,  as  adminis- 
trator of  the  estate  of  A.  G.  Smith,  deceased. 
The  defendant  Elvira  Coleman  answered  the 
bill  as  amended,  denying  the  averments  there- 
of. The  other  facts  of  the  case  necessary  to 
an  understanding  of  the  decision  on  this  appeal 
are  sufficiently  stated  In  the  opinion.  Upon 
the  final  submission  of  the  cause  on  the  plead- 
ings and  proof,  the  chancellor  decreed  that  the 
complainants  were  not  entitled  to  the  relief 
prayed  for,  and  ordered  their  blU  dismissed. 
From  this  decree,  the  complainants  appeal, 
and  assign  the  rendition  thereof  as  error.  Af- 
firmed. 

B.  T.  Ervln,  for  appellants.  L.  H.  &  B.  W. 
Faith,  for  appellees. 

TTSON,  J.  The  blU  In  this  cause  was  filed 
by  appellants,  simple  contract  creditors,  to 
condemn  to  the  satisfaction  of  a  debt  due  them 
by  Smith  in  his  lifetime  a  certain  lot  In  the 
dty  of  Mobile,  In  which  It  Is  averred  the  pur- 
chase by  him  of  this  lot  was  out  of  his  own 
funds,  and  the  procurement  by  him  of  the  ex- 
ecution of  the  deed  by  the  vendor  to  the  ap- 
pellees; also  the  fact  of  his  death,  and  the 
appointment  of  respondent  Knight  as  adminis- 
trator of  his  estate.  There  was  a  demurrer 
to  the  bill.  In  which  many  grounds  were  as- 
signed, and  a  decree  sustaining  the  demurrer 
generally.  One  of  the  grounds  assigned  was 
the  failure  to  aver  that  Smith's  estate  Is  In- 
solvent or  that  there  Is  a  deficiency  of  legal 
assets.  If  this  ground  of  demurror  was  well 
taken,  there  was  no  error  in  the  decree,  and 
it  is  of  no  consequence  that  the  other  grounds 
were  bad.  McDonald  v.  Pearson,  114  Ala. 
630,  21  South.  534;  Tatnm  v.  Tatum,  111  Ala. 
209,  20  South.  341;  Steiner  v.  Parker,  1U8 
Ala.  3C7,  19  South.  886.  That  the  averment 
that  the  estate  was  insolvent  or  a  deficiency 
of  legal  assets  to  satisfy  plaintiffs'  demand 
was  essential  to  give  the  bill  equity,  and  that 
the  burden  was  on  complainants  to  prove  this 
fact,  there  cannot  be  serious  controversy. 
Battle  V.  Reld,  68  Ala.  152;  Cawtbom  v.  Jones, 
73  Ala.  82;  Houston  v.  Blackman,  66  Ala.  659; 
Jenkins  v.  Lockard's  Adm'r,  66  Ala.  377;  Half- 
man's  Ex*x  V.  Ellison,  61  Ala.  543;  Sharp  v. 
Sharp,  76  Ala.  319;  Bank  v.  Ellis,  30  Ala.  478; 
Handley  v.  Hefiln,  84  Ala.  600,  4  South.  725. 
There  was  an  amendment  to  the  bin  curing 
this  defect  This  amendment  averred  that 
the  payment  of  the  purchase  price  by  Smith 
for  the  lot  was  made  without  any  valuable 
consideration  and  while  he  was  Indebted  to 
complainants,  and  that  his  estate  Is  largely 
Indebted  and  there  are  not  legal  assets  suffi- 
cient to  pay  his  debts.  There  was  a  decree 
pro  confesso  against  Knight.  Appellee  filed 
her  answer  to  the  bill  as  amended,  denying 
its  averments,  and  set  up  spedal  matters  of 


defense  not  necessary  to  be  considered.  The 
only  evidence  offered  by  complainants  to  prove 
the  Insolvency  of  Smith's  estate,  or  the  de- 
ficiency of  legal  assets  to  pay  complainants' 
demand  In  the  hands  of  the  administrator  of 
said  estate,  was  a  certified  copy  from  the  rec- 
ords of  the  probate  court  of  Mobile  county  of 
the  report  of  Insolvency  of  said  estate  by  the 
administrator  de  bonis  non  and  a  decree  of  the 
court  adjudging  it  to  be  Insolvent  upon  said 
report  The  introduction  of  this  transcript  In 
evidence  was  objected  to  by  the  respondent 
Coleman,  appellee  here.  The  appellee,  not 
having  been  shown  to  be  a  creditor  of  the  es- 
tate or  otherwise  Interested  In  it  could  have 
had  no  legal  notice  of  this  proceeding,  and  was 
not  therefore  bound  by  It.  Section  296,  Oode 
1896,  provides  that  only  creditors  or  other  per- 
sons Interested  in  the  estate  may  make  an 
issue  as  to  the  correctness  of  the  report  of 
Insolvency.  Clearly,  the  appellee  would  have 
had  no  right  to  Institute  a  contest  under  this 
section.  Having  acquired  the  legal  titie  to  the 
lot  in  controversy  and  of  necessity  all  her 
rights  to  it  against  Smith  and  his  creditors, 
during  the  lifetime  of  Smith,  we  must  confess 
our  Inability  to  see  how  those  rights  could  be 
impaired  by  a  declaration  of  Insolvency  by 
Smith's  administrator  or  the  decree  of  the  pro- 
bate court  adjudging  sudi  Insolvency,  without 
affording  her  the  right  to  become  a  party  to 
the  proceeding  and  contesting  the  declaration 
made  by  the  administrator. 

In  the  case  of  Bank  v.  Bills,  supra,  the  bill 
alleged  that  the  administrator  had  "declared 
and  returned  said  estate  Ibsolventand  besought 
the  orphans'  court  of  Pickens  county  to  make 
the  proper  order  therein."  Upon  a  demurrer, 
the  court  said:  "It  is  not  alleged  in  the  bill 
that  the  fraudulent  grantee  was  a  creditor  of 
the  estate  at  the  time  that  representation  and 
return  were  made  by  the  administrator;  and 
It  Is  too  clear  for  argument  that  the  allegation 
that  the  estate  was  declared  and  returned  by 
the  administrator  to  be  wholly  Insolvent  Is  not 
as  against  one  who  was  not  a  creditor  of  the 
estate,  equivalent  to  an  allegation  tliat  the 
estate  was  In  fact  Insolvent.  Such  a-  declara- 
tion and  return  has  been  held  not  even  to  be 
evidence  against  one  who  was  not  a  creditor 
of  the  estate."  In  Randle  v.  Carter,  62  Ala. 
102,  It  was  held  that:  "A  decree  of  insolvency 
In  the  court  ot  probate  merely  ascertains,  as 
between  the  personal  representative  and  the 
creditors,  the  status  of  the  estate,  and  Its  oper- 
ation is  to  transfer  to  the  court  of  probate  ex- 
clusive Jurisdiction  of  all  claims  against  the 
estate  (claims  ot  creditors,  of  course,  not  the 
claims  of  legatees  or  next  of  kin);  tor  the 
whole  proceeding  Is  founded  on  the  tact  that 
he  assets  are  insufficient  for  the  payment  ot 
the  debts  to  which  they  are  primarily  liable. 
There  are  no  other  parties,  or  were  not  under 
the  statute  existing  when  this  decree  was  ren- 
dered, than  the  personal  representative  and 
the  creditors.  As  to  the  next  of  kin  or  lega- 
tees, the  record.  Is  res  Inter  alios  acta,  not  af- 
fecting their  rights  and  not  evidence  against 
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them  of  any  fact  as  ascertained  by  It."  The 
doctrine  quoted  above  from  the  two  cases 
will  be  found  to  obtain  in  the  following  cases: 
Kllgore  ▼.  KUgore,  103  Ala.  614,  15  South. 
887;  Lambeth  ▼.  Garber,  6  Ala.  870;  Mc- 
Golre  V.  Shelby,  20  Ala.  456;  McMillan  r. 
Rushing,  80  Ala.  403;  Thames  v.  Herbert's 
Adm'r,  61  Ala.  343;  Insurance  Co.  ▼.  Bledsoe, 
52  Ala.  551. 

In  the  case  of  Means  v.  Hicks'  Adm'r,  65 
Ala.  241,  the  bill  was  filed  by  a  credit<»  of  the 
intestate,  just  as  here,  to  set  aside  as  fraudu- 
lent certain  voluntary  conveyances  of  property 
made  by  the  Intestate  in  his  lifetime,  and  to 
subject  it  to  the  payment  of  complainant's 
debt  growing  out  of  a  liability  paid  by  comr 
plalnant  upon  an  administrator's  bond  upon 
which  the  Intestate  was  a  co-surety.  This  court 
held  that  the  decree  of  the  probate  court,  made 
after  the  conveyances  assailed  by  the  bill  and 
after  the  death  of  the  intestate,  adjudging  the 
default  of  their  principal,  was  res  inter  alios 
acta  as  to  the  grantees  in  the  conveyances  at- 
tacked as  fraudulent 

The  decree  In  this  case  does  not  disclose  that 
any  ruling  was  made  by  the  chancellor  upon 
the  respondent's  (Coleman's)  objection  to  the 
transcript;  but,  as  the  bill  was  dismissed  upon 
final  hearing,  we  will  presmne  that  he  exclud- 
ed from  his  consideration  this  evidence  which 
we  have  shown  to  be  clearly  IllegaL  There 
being  no  other  testimony  In  the  record  to  sup- 
port the  averment  in  the  bill  of  the  insolvency 
of  the  estate,  the  complainants  must  fall  for 
vrant  of  proof.  This  renders  It  unnecessary 
to  discuss  the  questlcHi  as  to  whether  the  re- 
spondent Coleman  furnished  the  money  to 
Smith  which  be  paid  to  the  purdiaser  for  the 
lot.  But  even  upon  this  point  we  are  not  pre- 
pared to  say  that  the  evidence  does  not  prove 
that  she  did  so.  However,  that  is  not  now  a 
material  inquiry. 

Tlie  decree  of  the  chancellor  dismissing  the 
bin  must  be  afOrmed.    Affirmed. 


(Ul  Ala.84) 

CHRISTIAM  &  CRAFT  QROOBRT  CO.  ▼. 

MICHAEL  et  al. 
(Snpreme  Court  of  Alabama.     April  4,  1899.) 
SxHounox — Cluvs — ^Pbsbvuptiomb— lKBBain.i.Bi- 

TIBS— ChATTSL  MoBTOAOBB — AVTBK-AcQnlBSI) 
FBOFSBTT— FaA.nDULBNT  CONVBTUIOIiS. 

1.  One  levying  an  execution  nnder  a  indg- 
ment  in  his  favor  on  property  in  the  debtor  s 
possession  is  presumed  to  be  entitled  to  the 
property,  in  the  absence  of  evidence  to  the  con- 
trary. 

2.  A  mortgage  of  such  logs  as  the  mortgagee 
may  own  subsequent  to  a  default  under  the 
mortgage  does  not  confer  a  lien  on  subsequently 
acquTred  logs,  as  against  the  mortgager's  ex- 
ecution creditors. 

3.  Under  Code,  g  2150,  making  all  transfers 
of  chattels  in  trust  for  the  use  of  the  person 
making  the  same  void  against  his  creditors,  a 
mortgage  of  logs  is  void  against  the  mortga- 
gor's CTcditors,  where  there  is  an  agreement 
outside  the  mortgage  that  the  mortgagor  may 
ramain  in  possession  and  manufacture  lumber 
from  the  logs,  and  sell  it  for  his  own  use. 

4.  A  premature  issuance  of  an  execution  is 
an  Irregularity  that  does  not  render  it  void. 


5.  An  irregularity  in  the  issuance  of  an  ex- 
ecntlon  is  a  matter  of  which  a  statutory  claim- 
ant of  the  property  levied  on  cannot  complain. 

Appeal  from  cbrcnlt  court,  Monroe  county ; 
John  C.  Anderson,  Judge. 

Action  by  Michael  &  Lyons  against  the 
Monroe  Mill  Company.  Plaintiffs  obtained 
Judgment,  and  Issued  execution,  and  the  Chris- 
tian &  Craft  Grocery  Company  Interposed  a 
claim  to  the  property  levied  on.  Judgment 
for  plaintiffs,  and  claimant  appeals.  Af- 
firmed. 

This  was  a  statutory  claim  suit.  Appel- 
lees, Mlchad  &  Lyons,  obtained  Judgment  In 
the  city  court  of  Mobile  against  the  Monroe 
Mill  Company  on  the  20th  day  of  April,  1886, 
In  the  sum  of  ^78.40  and  costs.  Execution 
was  Issued  thereon,  April  21,  1896,  and  placed 
in  the  hands  of  the  lAeriff  of  Monroe  county 
on  the  following  day,  and  on  May  7,  1896, 
that  ofiicer  levied  the  same  upon  the  logs  and 
timber  now  in  question,  as  the  property  of 
the  defendant  The  Christian  &  Craft  Gro- 
cery Company  thereupon  interposed  a  claim 
to  the  property  levied  upon,  made  affidavit, 
gave  bond,  and  obtained  possession  from  the 
sheriff  thereunder,  all  in  exact  accordance 
with  the  statute.  At  the  trial  issue  was  Join* 
ed  between  the  plalntifls  and  the  claimant  as 
to  whether  the  property  "was  subject  to  the 
levy  of  the  execution  Issued  at  the  suit  of  the 
plaintiffs  against  the  Monroe  Mill  Company." 
Appellant  dalmed  under  a  mortgage  from  the 
defendant  in  execution.  Subsequent  to  the 
execution  of  this  mortgage,  but  prior  to  any 
default  thereunder,  the  mortgagor,  the  Mon- 
roe Mill  Company,  became  Indebted  to  the 
plaintiffs  by  the  nmipayment  of  certain  drafts 
in  the  full  sum  of  the  execution,  which  was 
levied  upon  the  property  In  question,  and  on 
the  20th  day  of  April  the  plaintiffs  obtained  a 
Judgment  against  the  mortgagor  upon  such  In- 
debtedness, caused  an  execution  to  be  Issued 
thereon,  and  levied  npon  tbe  logs  and  timber 
in  question;  and  thereupon  the  mortgagee, 
present  appellant,  the  Christian  &  Craft  Gro- 
cery Company,  filed  a  claim  for  such  property, 
and  thereupon  this  trial  was  had.  The  prop- 
erty at  the  time  of  the  levy  was  found  In  the 
possession  of  tbe  mortgagor,  defendant  in  exe- 
cution, and  it  was  admitted  that  it  was  tbe 
defendants  propoty,  the  claim  being  based 
entirely  upon  the  mortgage.  There  was  oo 
evidence  tending  to  show  that  this  property 
was  on  hand  at  the  time  of  the  execution  of 
the  mortgage,  or  at  the  time  of,  or  prior  tOk 
the  default  in  the  conditions  of  the  mortgage. 
Tbe  evidence  for  the  claimant  showed  sub- 
stantially the  following  facts:  On  the  Ist 
day  of  August,  1895,  the  Monroe  Mill  Com- 
pany, a  corporation  doing  business  In  Monroe 
county,  executed  and  delivered  to  Christian  & 
Craft  Grocery  Company,  a  corporation  doing 
business  in  Mobile,  a  mortgage,  upon  the  re- 
cited consideration  of  $10,000,  conveying  Its 
sawmill  plant  and  a  large  body  of  lands  situ- 
ated in  Monroe  county.  Said  mortgage  also 
contained  a  provision  In  tbe  following  words: 
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"Also  all  of  tbe  loss,  timber,  lumber,  and 
other  mannfactured  wood  products  that  tlie 
Bald  Monroe  Mill  Clompany  may  own,  or  bare 
on  hand,  at  the  time  of,  and  subsequent  to, 
any  default  that  may  accrue  under  tbe  terms 
of  this  Instrument"  On  or  about  the  15th 
day  of  April,  1896,  and  after  default  by  the 
mortgagor,  John  Graft,  tbe  vice  president  and 
agent  of  appellant,  went  to  tbe  mill  of  the 
Monroe  Mill  Company,  and  In  tbe  name  of  ap- 
pellant took  possession  of  all  of  the  logs,  lum- 
ber, and  manufactured  timber  at  said  mill, 
on  account  of  tbe  debt  due  to  It,  and  gave  di- 
rections to  the  employes,  Including  the  gen- 
eral manager  of  the  Monroe  Mill  Company,  to 
keep  said  logs  and  timber  separate  from  other 
logs  and  timber  coming  to  said  mill,  and  to 
ship  said  logs  and  timber  at  once  to  Mobile, 
as  the  property  of  appellant  Tbe  execution, 
and  the  return  of  the  sheriff  thereon,  were 
introduced  in  evidence  without  objection. 
During  the  examination  of  the  witness,  R. 
W.  Stoutz,  he  testified  that  the  dty  court  was 
in  session  the  day  ui>on  which  tbe  execution 
was  Issued.  Thereupon  the  claimant  moved 
the  court  to  exdnde  the  execution  from  the 
evidence,  "because  it  had  not  been  shown  that 
the  afiSdavlt  required  by  law  before  the  is- 
suance of  the  execution  before  the  adjourn- 
ment of  tbe  court  had  been  made."  The  court 
overruled  this  motion,  and  the  claimant  duly 
excepted.  Upon  the  introduction  of  all  the 
evidence,  the  court,  at  the  request  of  the 
plaintiffs,  gave  the  general  aflSrmatlve  charge 
in  their  behalf.  To  the  giving  of  this  charge 
the  claimant  duly  excepted.  There  were  ver- 
dict and  Judgment  for  the  plaintiffs.  The 
claimant  appeals,  and  assigns  as  error  the 
ruling  upon  the  evidence,  to  which  exception 
was  reserved,  and  the  giving  of  the  general 
affirmative  charge  requested  by  the  plaintiffs. 

Mcintosh  &  Rich,  for  appellant  Gregory 
L.  &  H.  T.  Smith,  for  appellees. 

DOWDELL.  J.  The  claimant,  on  the  trial 
in  the  court  below,  asserted  title  to  the  prop- 
erty in  question,  levied  on  by  plaintiffs  as  tbe 
property  of  the  defendant  in  execution,  under 
a  mortgage  executed  by  defendant  to  claim- 
ant The  plaintiffs,  having  proved  their  debt 
against  the  defendant  kni  the  levy  of  the 
execution  on  the  property  in  defendant's  pos- 
session, made  a  prima  facie  case,  and,  unless 
the  claimant  offered  evidence  tending  to  show 
a  better  right  or  claim,  the  plaintiffs  were 
entitled  to  the  affirmative  charge.  The  mort- 
gage offered  in  evidence  by  the  claimant  pur- 
ported to  convey  a  large  quantity  of  real 
estate  and  personal  property,  and  contained 
the  following  clause,  namely:  "Also  all  of 
the  logs,  timbers,  lumbers,  and  other  manu- 
factured wood  products  that  the  said  Monroe 
MUl  Company  may  own  or  have  on  hand  at 
the  time  of,  and  subsequent  to,  any  default 
that  may  occur  under  the  terms  of  this  In- 
■tmment"  The  mortgage  also  contained  the 
following  defeasance  clause:    "The  conditions 


of  the  foregoing  conveyance  are  such  that 
whereas,  the  Monroe  Mill  Company  Is  indebt- 
ed to  the  said  Christian  &  Craft  Grocery  Com- 
pany in  the  sum  of  ten  thousand  dollars,  evi- 
denced by  its  three  several  negotiable  promis- 
sory notes  of  even  date  herewith,  payable  to 
tbe  order  of  itself  at  the  First  National  Bank 
of  Mobile,  Ala.,  one  of  the  said  notes  being  for 
the  sum  of  three  thousand  dollars,  payable 
sixty  days  after  date;  one  of  said  notes  being 
for  $3,000,  payable  four  months  after  date;  and 
the  other  of  said  notes  being  for  four  thousand 
dollars,  and  payable  six  months  after  date: 
Now,  therefore,  should  the  said  Monroe  Mill 
Company  well  and  truly  pay,  or  cause  to  be 
paid,  said  promissory  notes  at  their  respective 
maturities,  then  this  conveyance  is  to  be  void; 
otherwise,  the  same  Is  to  be  and  remain  in  full 
force  and  effect  Should  default  be  made  In  any 
one  of  the  payments  of  said  notes  at  its  ma- 
turity, then  all  of  said  promissory  notes  shall 
become  due  and  payable,  and  the  said  Chris- 
tian &  Craft  Grocery  Company  may,  through 
such  agents  or  attorneys  as  it  may  appoint 
take  possession  of  and  sell  all  of  its  said 
property,  of  every  kind  and  description,  at 
public  outcry,  either  for  cash  or  upon  sucB 
credit  as  it  may  deem  to  Its  best  Interest 
Said  sale  to  be  made  at  Perdue  Hill,  and  no- 
tice of  the  time,  place,  and  terms  of  said  sale 
to  be  given  for  ten  days  or  more,  by  posting 
written  notices  thereof  upon  the  premises  of 
the  Monroe  Mill  Company,  in  Monroe  county, 
and  at  least  two  public  places  In  said  county. 
And  it  is  hereby  expressly  agreed  that  the 
said  Christian  &  Craft  Grocery  Company  may. 
If  it  sees  flt  so  to  do,  bid  at  and  become  the 
purchaser  of  any  of  It  or  all  of  said  property, 
should  its  bid  be  the  highest  and  best  there- 
for." 

The  evidence,  without  conflict  .shows  that 
the  defendant  mill  company  was  engaged  In 
the  manufacture  of  lumber;  that  It  remained 
In  possession  of  the  property  mortgaged,  and 
continued  in  the  said  business,  after  the  exe- 
cution of  said  mortgage  to  claimant  and  after 
default  had  been  made  In  the  payment  of  the 
notes  for  which  the  mortgage  bad  been  given 
to  secure,  even  on  down  to  tbe  time  of  the 
levy  of  plaintiffs*  execution;  that  the  logs 
which  it  cut  and  made  into  timber  and  liun- 
ber  were  obtained  in  part  from  the  lands  de- 
scribed in  the  mortgage  and  In  part  from 
other  sources;  that  the  timber  and  lumber 
BO  manufactured  by  the  defendant  company 
was  shipped  to  the  claimant  at  Mobile,  and 
by  It  the  said  claimant  was  sold,  and  the 
proceeds  of  such  sales  applied  largely  to  the 
unsecured  account  of  the  defendant  company 
with  claimant  for  supplies  and  advances,  and 
part  of  such  proceeds  applied  in  payment  of 
orders  given  by  the  defendant  company  to 
third  persons  on  claimant  and  only  a  small 
part  of  such  proceeds  were  applied  to  the 
mortgage  debt  There  is  no  evidence  th^t 
the  logs  and  timber  levied  upon  by  plaintiffs' 
execution  were  cut  from  tbe  land  described  In 
the  mortgage.    Nor  is  there  any  evidence  in 


Digitized  by 


Google 


Ala.) 


MOENINGSTAR  v.  STBATTON. 


5?S 


tbe  case  that  the  projierty  levied  on  was  the 
product  of,  or  manufactured  from,  logs  owned 
by  defendant  mill  company  at  the  time  of 
the  execution  of  the  mortgage,  or  until  after 
detanit  by  the  mortgagor  under  the  terms  of 
the  mortgage.  So  far  as  the  record  discloses. 
It  was  after-acquired  property,  and  acquired 
after  default  made  by  the  mortgagor.  It  is 
said  by  this  court  In  Bums  t.  Campbell,  71 
Aia.  288:  "So,  a  mortgage  of  subsequently 
acquired  property,  especially  by  general  terms 
of  description,  which  is  not  the  product.  In- 
crease, or  accretion  of  something  already 
owned  by  the  mortgagor,  amounts  to  nothing 
more  than  a  mere  agreement  to  give  a  further 
mortgage.  It  confers  no  specific  Hen  on  such 
after-acquired  property,"— citing  Herm.  Chat 
Mortg.  {  46;  Andetson  y.  Howard,  49  Ga.  313; 
Otis  v.  8U1,  8  Barb.  102;  2  Kent,  Comm.  468. 
It  Is  evident,  from  the  terms  of  the  mort- 
gage and  the  course  and  conduct  of  dealing 
between  the  claimant  and  the  defendant  mill 
company,  that  It  was  the  intention  and  un- 
derstanding of  the  parties  to  the  mortgage 
that  the  mortgagor  mill  company  should  con- 
tinue In  the  pos8essl6n  of  the  property  m(»t- 
gaged,  manufacturing  timber  and  lumber  from 
logs,  and  selling  the  same  for  its  (the  said 
mill  company's)  account  and  benefit  Such 
was  a  reservation  of  benefit  to  the  mortgagor, 
and  it  Is  Immaterial  whether  it  appeared  on 
the  face  of  the  instrument  or  was  by  a  pri- 
vate understanding  and  agreement  between 
the  mortgagor  and  mortgagee,  as  to  creditors 
of  the  mortgagor,  the  result  would  be  the 
same.  Such  being  true,  the  instrument  was 
thereby  rendered  void,  as  against  the  exist- 
ing or  subsequent  creditors  of  the  defendant 
mill  company,  under  the  Inflaence  of  section 
2150  of  the  Code.  Pugb  v.  Harwell,  108  Ala. 
490,  18  South.  53&;  O'Nell  v.  Brewing  Co., 
101' Ala.  388,  13  South.  576;  McDermott  v. 
Ebom,  90  Ala.  260,  7  South.  751;  Murray  v. 
McNealy,  86  Ala.  284,  5  South.  565;  Owens 
▼.  Hobble,  82  Ala.  466,  3  South.  145;  Bene- 
dict V.  Renfro,  75  Ala.  121.  The  fact  that  the 
execution  was  Issued  prematurely  constitutes 
only  an  irregularity,  and  does  not  render  the 
execution  void.  Draper  v.  Nixon,  93  Ala.  438, 
8  South.  489;  Sandlin  v.  Anderson,  76  Ala. 
405;  Steele  ▼.  Tutwiler,  68  Ala.  107;  Freem. 
Bx'ns,  25.  The  irregularity  of  the  execution 
was  a  matter  of  which  the  claimant  could  not 
complain.  DoUlns  v.  Pollock,  88  Ala.  356,  7 
Sonth.  904;  Sandlin  ▼.  Anderson,  supra.  We 
And  no  reversible  error  in  the  record,  and  the 
Judgment  of  the  circuit  court  la  affirmed. 


(m  Ala.  437) 

MORNINGSTAR  v.  STRATTON. 

(Supreme  Court  of  Alabama.     April  4,  1899.) 

Box  ow  ExoBFTioirs  — Tnra  or  Siomira — ^DsTunni 
— Fbofxbtt  Own  as  m  Pajbt  bt  Thibd  Fbs- 

80H8 — CONT  BA0T8 — COKBIDBBATIOK. 

1.  Where  the  time  for  signine  a  bill  of  excep- 
tions is  extended  for  a  stated  time  by  the  court 
in  term  time,  the  time  allowed  by  the  extension 
begins  to  run  from   the  adjournment  of   the 


term,  under  Code,  {  617,  requiring  a  bill  of  ex- 
ceptions to  be  signed  daring  the  term  at  which 
the  exceptions  were  taken,  unless  the  court 
extends  the  time. 

2.  Detinue  will  lie,  though  a  third  person 
owned  part  of  the  article  sought  to  be  recov- 
ered, where  defendant  was  not  entitled  to  the 
possession  of  any  part  thereof. 

3.  An  agreement  by  the  owner  of  property  to 
pay  a  mortgage  thereon,  executed,  without  his 
knowledge  or  consent  by  a  third  person,  not  his 
agent,  is  without  consideration,  and  does  not 
ratify  the  mortgage. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Detinue  by  R.  D.  Stratton  against  Henry 
Mornlngstar,  for  the  recovery  of  a  bicycle  and 
damages  for  Its  detention.  The  facts  of  the 
case  as  disclosed  by  the  evidence  are  suffi- 
ciently stated  in  the  opinion.  The  two  char- 
ges requested  by  the  def«idant  and  to  the 
refusal  to  give  each  of  which  the  defendant 
separately  excepted,  are  copied  in  the  opinion. 
There  were  verdict  and  Judgment  for  the 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  cause  was  tried  by  the  court  on  April 
23,  1898.  At  the  same  term  of  the  court,  on 
April  30,  1898,  the  defendant  moved  the  court 
to  grant  him  a  new  trial,  upon  the  grounds 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence  in  the  case,  and  that  the  court 
erred  In  refusing  the  charges  requested  by 
the  defendant.  On  that  day,  on  April  30, 
1898,  on  motion  of  the  defendant  the  motion 
for  a  new  trial  was  specially  continued  to  a 
special  adjourned  term  of  the  city  court, 
which  was  to  commence  on  the  3d  of  May, 
1898,  during  a  regular  day  of  the  special  ad- 
journed May  term,  and  the  motion  for  the 
new  trial  was  overruled,  to  which  ruling  the 
defendant  separately  excepted.  On  April  30, 
1898,  which  was  a  regular  day  of  the  term  at 
which  the  Judgment  In  favor  of  the  plalntllt 
was  rendered,  the  court  made  an  order  grant- 
ing the  defendant  30  days  within  which  to 
present  and  have  slgred  a  bill  of  exceptions. 
On  May  3,  1808,  the  day  of  the  adjourned 
term  on  which  the  motion  for  a  new  trial  was 
overruled,  the  court  made  an  order  granting 
to  the  defendant  28  days  in  which  to  file  a 
bill  of  exceptions.  On  May  27,  1898,  the 
court  made  an  order  as  follows:  "For  good 
and  sufficient  reasons  it  is  ordered  that  the 
time  for  filing  the  bill  of  exceptions  in  this 
case,  both  as  to  the  trial  and  the  motion  for 
a  new  trial,  be  extended  20  days."  An  order 
signed  by  the  Judge  and  bearing  date  June 
15,  1898,  was  made,  extending  the  time  for 
preparing  and  signing  the  bill  of  exceptiouB 
60  days  longer  than  that  heretofore  ordered. 
Attached  to  this  order  was  a  statement  sign- 
ed by  the  Judge,  that  on  Jtme  15th  the  coun- 
sel for  the  defendant  asked  him  to  extend  the 
time  within  which  to  present  a  bill  of  excep- 
tions, and  that  he  told  him  he  would  do  so, 
bnt  the  written  order  was  not  presented  until 
June  29th,  when  he  signed  it  as  of  June  15tb. 
On  August  8,  1888,  the  Judge  made  an  order 
extending  the  time  for  the  preparing  and  pre- 
senting of  the  bill  of  exceptions  to  the  Ist 
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4ay  of  October,  1888.  The  bill  of  ezceptI<MUi 
was  presented  to  and  signed  by  the  Judge  on 
September  13,  189a  In  this  court  the  appel- 
lees made  a  motion  to  disallow  and  strike 
from  the  record  the  blU  of  exceptions  in  the 
cause,  upon  the  ground  that  the  order  of  the 
Judge  of  the  said  court,  signed  on  June  29, 
1898,  was  signed  after  the  expiration  of  the 
time  for  signing  said  bill  as  allowed  by  the 
next  preceding  order;  and  that,  therefore,  all 
subsequent  orders  were  void  and  of  no  effect. 

Ohas.  Ik  Bromberg,  Jr.,  for  appellant  Mc- 
intosh &  Rich,  for  appellee. 

HARALSON,  J.  Action  In  detinue  by  H. 
D.  Stratton,  the  appellee,  against  Henry 
Momingstar,  the  appellant;  commenced  be- 
fore a  Justice  of  the  peace  for  the  recovery  of 
a  bicycle  with  damages  for  its  detention. 
Judgment  having  been  rendered  against  the 
defendant,  the  cause  was  appealed  by  him  to 
the  dty  court  of  Mobile,  where  it  was  tried 
de  novo,  with  similar  result,  and  from  the 
Judgment  of  that  court  defendant  appeals  to 
this  court 

1.  The  extension  of  time  beyond  the  term 
at  which  a  case  is  tried,  for  the  signing  of  a 
bill  of  exceptions— whether  by  agreement  of 
the  parties  under  section  616  of  the  Ck>de;  or, 
by  the  court  In  term  time,  under  section  617; 
or,  when  signed  in  vacation  by  agreement  of 
pairtles  under  section  618;  or  by  the  Judge 
in  vacation  for  further  ectenslon  nndef  sec- 
tion 619,— must  be  evidenced  by  writing,  and 
never  allowed  to  rest  in  parol. 

When  the  court  under  section  617,  In  term 
time  fixes  a  time  within  which  a  bill  of  ex- 
ceptions may  be  signed— nothing  appearing  in 
the  order  to  the  contrary— the  time  fixed  be- 
gins to  run  from  the  adjournment  of  the 
term. 

When  further  extension  is  made  under  the 
provisions  of  section  619,  and  nothing  ap- 
pears in  the  agreement  of  the  parties  or  the 
order  of  the  Judge  therefor,  to  the  contrary, 
the  extended  time  begins  to  run  from  the  ex- 
piration of  the  time  fixed  by  the  previous 
agreement  or  order  for  extension  of  time. 

All  orders  by  the  Judge,  and  agreements  of 
parties  or  their  counsel  for  extension  of  time 
under  the  provisions  of  either  of  said  sections 
of  the  Code,  should  bear  their  true  date,  and 
never  be  antedated. 

By  calculation  of  time  under  the  above 
rules,  the  bill  of  exceptions  signed  in  this 
case,  was  signed  In  time,  and  the  motion  to 
Btrllce  it  is  denied. 

2.  It  is  undisputed  that  the  plaintiff  was 
the  owner  of  the  bicycle;  that  he  left  Mobile 
about  a  year  before  the  trial  of  this  cause, 
and  left  the  wheel  with  H.  H.  Lane,  who  tes- 
tified that  having  It  in  his  possession  he  loan- 
ed it  to  a  num  by  the  name  of  Quinn,  who 
came  to  him  and  said  that  the  plaintiff  bad 
offered  to  lend  it  to  him  to  ride  in  a  blcygle 
race,  and  he  let  him  take  it,  to  be  returned 
after  he  rode  the  race;  that  he.  Lane,  had  no 


authority  from  plaintiff  to  lend  the  wheel  to 
Quinn,  and  that  plaintiff  had  moved  perma- 
,  nently  to  New  York,  after  the  trial  in  the  Jus- 
tice's court  The  evidence  also  showed,  that 
defendant  did  not  defend  the  suit  in  the  Jus- 
tice's court  and  that  plaintiff  was  present  at 
that  trial,  and  testified  that  he  demanded  the 
wheel  of  defendant  t>efore  he  Instituted  the 
suit 

One  Patterson  testified  tar  plaintiff,  that  he 
knew  the  wheel  and  proved  its  value  and  the 
value  of  it  for  use  or  hire;  tliat  he  heard 
plaintiff  demand  it  of  defendant  and  that 
witness  demanded  it  of  defendant  for  plain- 
tiff before  suit  and  defendant  declined  to 
surrender  it  claiming  that  he  had  loaned 
money  on  It  and  would  not  give  it  up  until 
the  m(Hiey  he  had  loaned  on  it  was  paid. 
Witness  further  stated  that  the  tires  on  the 
wheel  belonged  to  him  and  the  wheel  itself  to 
plaintiff,  and  he  asked  defendant  for  them, 
but  whether  they  were  delivered  to  him  or 
not  does  not  clearly  appear. 

The  evidence  of  the  defendant  tended  to 
show,  that  a  man  by  the  name  of  Parquette, 
on  the  11th  February,  1887,  mortgaged  the 
wheel  to  the  defendant  for  tiie  sum  of  fl2. 
Who  Parquette  was,  and  how  he  came  to 
have  the  wheel,  or  what  connection  he  had 
with  It  otherwise  than  that  he  mortgaged  it 
to  defendant  was  not  shown.  It  also  tended 
to  show,  that  plaintiff  knew  the  wheel  was 
in  defendant's  possession,  and  tliat  he  told 
defendant  if  Parqnette  did  not  pay  the  mon- 
ey and  redeem  the  wheel,  he  would.  The 
suit  was  begun  before  the  Justice  to  recover 
the  bicycle  on  the  3d  April,  1887. 

The  defendant  asked  the  general  charge 
which  was  refused,  and  also  a  second  charge, 
that  "if  the  plaintiff  with  knowledge  of  the 
facts  agreed  to  pay  the  defendant  at  any 
time  betore  the  commencement  of  the  ixAt, 
the  amount  for  which  the  bicycle  was  mort- 
gaged or  pawned  to  defendant  then  the  Jury 
must  find  for  defendant" 

3.  The  first  charge  for  defendant  was  ask- 
ed on  the  theory,  that  if  Patterson  owned  the 
tires  on  the  wheel,  and  plaintiff  was  the  own- 
er of  the  balance  of  it  he  could  not  maintain 
the  action.  It  Is  not  shown  as  to  this  mat- 
ter, that  the  tires  were  on  the  wheel  when 
this  suit  was  instituted,  but  if  they  had  been 
on  it  they  were  there,  under  the  evidence, 
presumably  by  the  consent  of  Patterson.  But 
again,  whether  that  was  so  or  noit  and  they 
were  on  the  wheel,  their  presence  on  it  did 
not  disentitle  the  plaintiff  who  owned  it  from 
suing  this  defendant— who  owned  no  interest 
in  it  and  who  claimed  none  except  through 
the  unauthorized  mortgage  of  Parquette,— to 
recover  it    11  Am.  &  Bug.  Bna  Law,  1089. 

4.  The  second  charge  was  equally  without 
merit  The  wheel  was  mortgaged  to  defend- 
ant by  a  party  who  had  gotten  unwarranted 
possession  of  it  and  mortgaged  it  to  defend- 
ant without  the  knowledge  or  consent  of 
plaintiff.  The  defendant  did  not  thereby  ac- 
quire plaintifTs  title  to  the  property,  and  ths 
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mete  nnanthorteed  mortgage  of  it  by  a  stran- 
ger Is  no  legal  obstacle  to  plaintiff's  right  of 
possession.  Wbat  was  done  by  the  stranger, 
Parqnette,  In  mortgaging  the  property  was 
In  no  sense  In  representation,  or  for  the  bene- 
fit of  plaintiff;  and  the  fact  that  plaintiff, 
after  he  learned  that  defendant  had  his  wheel 
and  held  It  under  mortgage  from  Parguette, 
promised  defendant  that  If  the  latter  did  not 
pay  tlie  mortgage,  be  would,  did  not  bind  him 
to  do  so,  either  as  a  promise  to  pay,— for  as 
such  the  promise  was  a  mere  nudum  pactum, 
—nor,  as  between  plaintiff  and  defendant,  as 
a  ratification  or  adoption  bf  the  mortgage,  for 
there  was  no  rtiatlon,  actual  or  assumed,  so 
Car  as  is  shown,  as  between  plaintiff  and  the 
mortgagor,  of  principal  and  agent,  or  tliat 
the  transaction  had  In  it  any  element  of  bene- 
fit to  plaintiff,  but,  on  the  other  hand,  was 
one  entirely  of  detriment  to  him.  8  Brick. 
Dig.  p.  143,  St  16,  20;  1  Am.  &  Eng.  Bnc. 
Law,  429,  481;  10  Am.  &  Bug.  Sic.  Law, 
970;  Hllson  T.  Water  Co.,  12  CW.  M2;  1 
Oreenl.  By.  S  66;  Chapman  t.  Lee's  AdmY, 
47  Ala.  143. 

There  was  nothing  shown  in  the  motion 
therefore,  for  a  new  trial. 

Affirmed* 


(121  Ala.  tfi) 

SWEENY  T.  BIENVILLE  WATER-SUPPLY 

CO. 
(Supreme  Ootirt  ct  Alabama.    April  6,  1800.) 

KaUOIOUS  PBOSBCtJTlOK  —  iNBTBTTOTIOlffl  —  PhOBA- 
BIA  CArSS— BVIDBKOB— APPKUt— Habulsss  £b- 
BOB  —  Box  or  £xOSFTIOin— FBBBUMPTtOMB  — 
CONTBAC^S. 

1.  In  an  action  for  malicious  proBecution, 
where  the  court  charges  that  there  are  two 
things  for  plaintiff  to  establish;  that  is,  that 
ctiere  was  no  probable  cause  to  Iteliere  that 
plaintiff  committed  the  offense  for  which  he 
was  prosecuted,  etc.,  tlie  latter  clause  does  not  in- 
vade the  province  of  the  jury. 

2.  In  an  action  for  maiidous  prosecution,  er- 
ror in  charging  that  there  was  no  probable 
cause  to  believe  that  plaintiff  committed  the  of- 
fense for  which  he  was  prosecuted  is  not  prej- 
udicial to  plaiotifl. 

8.  Where  the  bill  of  exceptions  does  not  pur* 
port  to  contain  all  the  evidence,  it  will  be  pre- 
sumed that  there  was  evidence  to  support  the 
instructions  given  and  to  justify  the  refusal  of 
others  requested. 

4.  Where  a  water  company  by  mistake  sends 
a  customer  a  bill  for  water  rent  in  advance,  ac- 
cording to  certain  rates,  and  the  customer  of- 
fers to  pay  it,  but  the  company  refuses  to  ac- 
cept payment,  there  is  no  binding  contract  to 
furnish  water  at  the  rates  designated  in  the 
bUl. 

6.  In  an  action  for  malicious  prosecution,  a 
charge  that  if  defendant  swore  out  a  warrant 
so  as  to  Imprison  plaintiff  while  defendant  ac- 
complished a  certain  act,  and  not  because  of 
what  plaintiff  had  done,  it  was  malicious,  is 
bad,  as  ignoring  the  element  of  probable  -cause. 

6.  Though  one's  affidavit  t>efore  a  justice  of 
the  peace,  on  which  a  warrant  for  another's 
arrest  on  a  criminal  charge  was  made,  was 
defective,  the  former  is  not  precluded  from  set- 
ting up  the  defense  of  probable  cause  in  an  ac- 
tion by  the  other  for  malicious  prosecution. 

7.  Employes  of  a  water  company,  while  at- 
tempting to  turn  off  water  from  a  customer's 
premises,  were  threatened  by  the  latter  with 


personal  violence,  whereupon  the  customer  was 
prosecuted  for  disorderly  conduct.  He  thereaft- 
er sued  the  company  for  malicious  prosecution. 
BeUi,  that  rules  of  the  company,  giving  it  ex- 
clusive control  of  the  stopcoclc  by  which  the 
water  was  shut  off,  were  admissible,  they  hav- 
ing been  furnished  the  customer  several  years 
before. 

8.  In  an  action  for  malicious  prosecution  un- 
der a  city  ordinance  the  ordinance  is  admissi- 
ble. 

9.  Employes  of  a  water  company,  while  at- 
tempting to  put  in  a  meter  or  to  turn  off  the 
water  from  a  cilstomer's  premises,  were  threat- 
ened with  violence  by  the  customer,  who  was 
thereupon  prosecuted  for  disorderly  conduct. 
HM,  in  a  suit  by  him  for  malicious  prosecution, 
that  evidence  of  the  profits  made  by  the  com- 
pany was  irrelevant  to  the  .issue  of  probable 
cause  or  malice. 

10.  Employes  of  a  water  company,  while  at- 
tempting to  turn  off  water  from  a  customer's 
premises  by  means  of  a  stopcock,  were  threat- 
ened bj  him  with  violence.  He  was  prosecuted 
for  disorderly  conduct,  and  thereafter  sued  for 
malicious  prosecution.  The  company  had  the 
right  to  the  exclusive  control  of  the  stopcock. 
HM,  that  any  error  in  permitting  a  witness  to 
testify  that  a  box  was  put  on  the  stopcock  to 
enable  the  company  to  shut  off  the  water  was 
harmless. 

Appeal  from  circuit  court.  Mobile  county; 
William  S.  Anderson,  Judge. 

Action  for  malicious  prosecution  by  John  P. 
ISweeny  against  the  Bienville  Water-Supply 
Company.  Yroai  a  Judgment  entered  on  a 
verdict  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

The  following  is  a  substantial  statement  of 
the  facts  as  contained  In  the  bill  of  exceptions: 
The  plaintiff.  Sweeny,  had  a  water  pii>e  from 
the  defendant's  main  in  the  middle  of  the 
street  to  his  sidewalk,  which  supplied  water 
for  sprinkling  purposes,  and  also  for  a  public 
watering  trough  for  horses.  The  water  that 
he  used  for  domestic  purposes  was  obtained 
from  a  pump  in  bis  back  yard.  Plaintiff  had 
been  taking  water  for  his  sprinkling  and 
trough  for  a  number  of  years,  first  paying  at 
the  rate  of  $20  per  annum,  but  this  was  after- 
wards changed  to  meter  service,  and  be  then 
paid  according  to  the  meter  rates.  This  was 
afterwards  changed  back  to  the  $20  per  an- 
num rate  from  November  Ist  to  November 
1st,  payable  semiannually  on  November  let 
and  May  1st  of  each  year.  A  short  time  be- 
fore November  1,  1895,  the  defendant  notified 
the  plaintiff  and  others  using  public  troughs 
that  It  desired  to  place  a  meter  upon  the  serv- 
ice pii)e  to  said  troughs.  When  the  bills  were 
sent  out  on  the  1st  of  November,  1806,  plain- 
tiff's bill  for  the  six  months'  water  rent  from 
November  1,  1895,  to  May  1,  1886,  was  sent 
to  him  through  the  post  office,  and  received 
by  him  on  Noveml>er  1st,  and  be  at  once  sent 
his  son,  with  a  check,  to  pay  the  bill.  The 
son  testified  that  when  he  got  to  the  defend- 
ant's office  one  of  the  defendant's  agents  re- 
ferred to  plaintiff  as  "that  damn  man  Swee- 
ny," but  this  was  denied  by  defendant's  em- 
ployes. Pooley,  the  superintendent  of  the 
defendant  company,  told  the  boy  that  a  mistake 
had  been  made  in  sending  his  father  the  bill, 
and  returned  the  check  to  the  boy,  and  tore 
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up  the  bllL  The  boy  rejKirted  to  his  father 
what  had  occurred  at  the  defendant's  office. 
Then  the  superintendent  tried  to  explain  to 
him  that  there  had  been  a  mistake  In  sending 
out  the  biU.  Sweeny,  however,  demanded 
that  the  bill  should  be  returned,  sayhig  that  It 
was  his  property,  and  that  he  had  tendered 
the  check  in  payment  for  the  next  she  months' 
water  rent  The  superintendent,  at  this  con- 
versation, told  Sweeny,  the  plaintiff,  that 
they  would  have  to  put  In  a  meter,  or  cnt 
off  the  water.  A  few  days  after  November 
1,  1895,  the  superintendent  of  the  defendant 
sent  its  workmen  to  Sweeny's  place  of  busi- 
ness, where  they  found  him.  He  refused  to 
allow  the  meter  to  be  put  in,  and,  when  de- 
fendant's employes  attempted  to  shut  the 
water  off  at  the  stopcock  box  at  the  edge  of 
the  sidewalk.  Sweeny  came  out  of  his  store 
in  an  angry  manner,  and  pushed  the  work- 
men aside,  saying  that  they  should  not  shut 
the  water  off  except  over  his  dead  body,  at 
the  same  time  using  blasphemous  language. 
When  the  defendant's  workmen  started  to- 
wards the  middle  of  the  street,  to  cut  the 
water  off  at  the  main,  Sweeny  told  them'  in 
an  angry  manner  that  they  dare  not  touch 
that  ground,  and  If  they  did  not  get  away 
from  there  he  would  have  them  arrested  for 
trespassing.  The  stopcock  box  referred  to  was 
a  hollow  cylindrical  piece  of  iron,  which  fitted 
OT^  the  stopcock  at  the  curb,  and  which  box 
was  provided  with  a  lid,  which  could  be 
raised,  and  then  a  long  key  could  be  inserted 
in  the  box,  which  would  turn  the  stopcock, 
and  thus  cut  off  the  water.  The  top  or  Ud  of 
the  box  was  about  one  inch  beneath  the  sur- 
face of  the  sidewalk.  The  employes  of  the 
defendant  reported  to  Mr.  Pooley,  the  super- 
intendent, what  had  occurred  when  they  at- 
tempted to  shut  off  the  water  at  the  curb  and 
at  the  main.  The  superintendent  then  re- 
quested the  chief  of  police  to  protect  the  com- 
pany's men  In  cutting  off  the  water,  and  a 
policeman  was  sent  down  to  see  Sweeny.  The 
employes  of  defendant  again  reported  that 
Sweeny  would  not  have  the  water  turned  off, 
either  at  the  curb  or  in  the  street  Defend- 
ant's superintendent  had  instructed  Its  em- 
ployes that  if  they  could  not  turn  the  water 
off  peaceably  at  the  curb  to  shut  It  off  at  the 
main,  but  they  reported  that  the  plaintiff 
threatened  them  with  personal  violence  if  they 
touched  the  street,  claiming  that  he  controlled 
the  frontage  of  his  building.  After  this  the 
superintendent  swore  out  the  warrant  under 
which  the  plaintiff  was  arrested,  but  the  de- 
fendant did  not  employ  any  counsel  to  prose- 
cute, either  in  the  mayor's  court  or  in  the  city 
court,  to  which  latter  court  plaintiff  had  taken 
an  appeal  after  conviction  before  the  mayor. 
When  the  officer  with  the  warrant  arrived 
at  Sweeny's  place  of  business,  which  was  also 
his  residence,  Sweeny  requested  that  the  offi- 
cer should  wait  until  after  he  had  finished 
his  dinner,  which  the  officer  consented  to  do, 
and  Sweeny  and  the  officer  drove  down  in 
Sweeny's  wagon  to  the  chief  of  police's  office. 


and  the  chief  of  police  offered  to  let  Sweeny 
go  on  his  own  recognizance,  but  this  Sweeny 
declined  to  do,  saying  that  he  did  not  want 
to  be  treated  differently  from  any  other  pris- 
oner. He  was  then  sent  to  the  police  station, 
but  was  not  locked  up,  and,  after  remaining 
there  two  or  three  hours,  he  gave  an  appear- 
ance bond,  and  was  released.  The  next  day 
he  was  tried  by  the  mayor,  and  fined  one 
dollar.  He  appealed  from  the  mayor's  deci- 
sion to  the  city  court,  and  the  case  was  after- 
wards dismissed  In  that  court  The  affidavit 
or  complaint  upon  which  the  warrant  of  arrest 
was  Issued  for  John  F.  Sweeny,  the  plaintiff 
In  the  present  suit,  omitting  the  signature 
and  merely  formal  parts,  was  as  follows: 
"Personally  appeared  before  me,  C.  Lawrence 
Lavretta,  mayor  and  ex  officio  Justice  of  the 
peace  in  and  for  said  city,  William  0.  Pooley, 
who,  on  being  sworn,  deposes  and  says  that 
John  P.  Sweeny  Interferes  with  the  work- 
men of  the  Bienville  Water-Supply  Company, 
and  prevents  the  said  workmen  foom  cutting 
off  the  supply  of  water  furnished  to  said 
Sweeny,  either  at  the  curb  or  at  the  com- 
pany's main,  and  by  his  action  provokes  and 
disturbs  the  said  workmen  in  the  perform- 
ance of  their  duties,  and  threatens  the  said 
workmen  with  personal  violence  if  they  pro- 
ceed to  cut  off  said  supply  of  water,  within 
the  last  10  days  past  and  prays  for  a  warrant 
for  the  arrest  of  said  John  P.  Sweeny."  The 
defendant  produced  a  book  of  rules,  and  of- 
fered evidence  tending  to  show  that  it  was  a 
copy  of  the  rules  and  regulations  of  the  de- 
fendant company,  in  force  since  1888,  and 
that  the  plaintiff  had  gotten  a  copy  of  them 
from  the  defendant  in  1882,  and  that  they 
had  been  shown  to  the  plaintiff  since  then. 
The  defendant  then  offered  in  evidence  of 
these  rules  Nos.  11  and  25,  No.  10  of  the  com- 
pany's general  rules,  and  No.  16  of  the  plumb* 
ers'  rules,  which  read  as  follows:  "(11)  Con- 
sumers will  not  be  allowed  to  make  use  of 
the  stopcocks  on  service  pipes,  which  are 
placed  at  the  curb  in  front  of  their  premises. 
These  cocks  are  for  tne  exclusive  use  of  the 
company  in  their  contrcd  of  the  water  sup- 
ply." "(25)  The  company  reserves  the  right 
to  apply  a  meter  to  any  service  pipe  when- 
ever, in  their  Judgment,  the  water  consumer 
Is  abusing  bis  privileges,  and  using  more  water 
than  his  assessment  pays  for."  "(10)  No  per- 
son shall  open  any  fire  hydrant  or  remove  or 
obstruct  any  stopcock  cover,  either  public  or 
private,  or  deposit  any  dirt  or  other  material 
in  such  stopcock  box,  or  do  anything  to  ob- 
struct the  use  thereof."  "(16)  Consumers  are 
not  permitted  to  use  stopcocks  on  the  side- 
walks; and  there  shall  be  a  stop  and  waste 
cock  located  on  the  premises  at  the  first  suit- 
able point  beyond  the  street  limits,  to  enable 
the  consimier  to  turn  off  the  water  in  case  of 
accident"  As  each  rule  was  offered,  the 
plaintiff  objected  to  it  because  It  was  irrele- 
vant and  immaterial,  and  because  the  rule 
had  not  been  properly  promulgated,  because 
it  had  not  been  brought  home  to  the  plaintiff. 
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and  because  It  was  in  conflict  with  the  provl- 
slona  of  the  company's  charter.  The  court 
overruled  each  of  these  objections  as  inter- 
posed by  the  plaintiff,  and  to  each  of  these 
rulings  the  plalntifT  separately  excepted. 
The  defendant  asked  a  witness  wbait  the  stop- 
cock box  was  for.  The  plaintiff  objected  to 
the  question  because  it  was  irrelevant  and 
immaterial.  The  court  overruled  the  objec- 
tion, and  the  plaintiff  excepted,  and  the  wit- 
ness answered  that  it  waa  to  protect  the  stop- 
cock so  that  the  defendant  could  shut  off  the 
water.  The  defendant  asked  a  witness  what 
the  plaintiff's  manner  was  when  he  spoke  to 
defendant's  employes  about  cutting  off  the 
water  in  the  street  The  plaintiff  objected 
to  the  question  because  the  witness  cannot 
testify  to  the  manner,  as  same  is  incompe- 
tent The  court  overruled  the  objection,  and 
the  plaintiff  excepted,  and  the  witness  testi- 
fied that  he  looked  very  excitable,  and  looked 
as  if  he  was  very  angry  about  it.  The  plain- 
tiff's counsel,  on  cross-examinatloD  of  defend- 
ant's superintendent,  asked  him  what  it  coats 
the  defendant  to  supidy  water.  The  defend- 
ant objected  because  It  was  irrelevant  and 
Immaterial,  and  plaintiff  stated  to  the  court 
that  they  expected  to  show  that  defendant's 
auperintendent  told  the  plaintiff  that  the  mini- 
mum rate  would  be  $37.60  per  annum,  but  that 
the  rate  would  be  60  cents  a  thousand  gallons 
for  the  water;  and  that  the  plaintiff  further 
expected  to  show  that  the  costs  of  furnishing 
water  was  not  4  cents  a  thousand,  and  the 
arte  of  profits  under  the  charge  made  against 
Sweeny  was  more  than  1,000  per  cent.  The 
court  sustained  the  objection,  and  plaintiff 
excited.  The  plaintiff's  attorney  then  asked 
the  superintendent  of  the  defendant  while 
be  was  a  witness.  If  GO  cents  a  thousand  gal- 
liMis  was  not  a  profit  of  1,000  per  cent  on  the 
cost  of  production.  The  defendant  objected 
to  the  question  as  irrelevant  and  immaterial. 
The  court  sustained  the  objection,  and  the 
plaintiff  excepted.  The  defendant  then  of- 
fered in  evidence  section  26S  of  the  dty  ordi- 
nance, which  reads  as  follows:  "Section  258. 
Be  It  ordained  by  the  mayor  and  general 
coimdl  of  the  city  of  Mobile,  that  no'  person 
alia]]  be  guilty  of  fighting,  quarreling,  or  any 
riotous,  indecent,  blasphemous  language,  or 
disorderly  conduct  in  the  streets,  houses,  or 
anywhere  else  in  the  city,  nor  of  abusing,  pro- 
voking, or  disturbing,  either  by  word  or  ac- 
tion, any  person  in,  or  walking  in,  any  street 
road,  or  public  way."  The  plaintiff  objected 
to  this  evidmce  ttecause  It  was  irrelevant  and 
ImmateriaL  The  court  overruled  the  plain- 
tiff, and  the  plaintiff  excepted.  The  bill  of 
exceptions  does  not  purport  to  set  out  all  the 
dTldence  adduced  on  the  trial  of  the  cause. 
It  is  not  necessary  to  set  out  at  length  the 
cliarge  of  the  court  given  ex  mero  motu.  The 
plaintiff  requested  the  court  to  give  to  the 
Jury  the  following  written  charges,  and  sepa- 
rately excepted  to  the  court's  refusal  to  give 
each  of  them  as  asked:  (1)  "If  the  jury  be- 
lieve from  the  evidence  that  under  the  rules 
25SO.-87 


of  defendant  all  water  contracts  are  by  the 
year,  payable  semiannually,  and  that  plain- 
tiff had  been  taking  water  from  defendant 
by  the  year  since  1890,  and  that  on  November 
1,  1885,  defendant  sent  plaintiff  a  bill  at  the 
former  rate,  and  plaintiff  accepted  It  and 
offered  to  pay  it  defendant  could  not  after- 
wards withdraw  the  bill,  and  refuse  to  furnish 
the  water  except  at  meter  rates."  (2)  "If 
the  Jury  believe  from  the  evidence  that  the 
tripe  from  the  water  main  to  the  sprinkler 
and  trough  belonged  to  the  plaintiff,  then 
defendant  had  no  right  to  discontiBue  to  fur- 
nish pU^tlfl  water  and  use  his  pipes  or  stop- 
cock to  shut  off  the  w«ter,  and,  if  defendant's 
employes  attempted  to  do  so,  plaintiff  had 
the  right  to  use  such  reasonable  force  as  was 
necessary  to  prevent  their  doing  it  provided 
he  did  them  no.  serious  injury."  (3)  "The 
court  charges  the  Jury  that  the  defendant  had 
no  right  to  require  plaintiff  to  pay  for  the 
water  used  by  him  at  meter  rates,  and  had 
no  right  to  cut  off  the  water  unless  plaintiff 
would  agree  to  pay  by  meter  rates."  (4)  "The 
court  charges  the  Jury  that  under  the  evi- 
dence in  this  case  defendant's  employes  had 
no  tight  to  use  the  stq[icock  upon  plaintiff's 
pipe  to  shut  off  the  water,  and  that  plaintiff 
had  a  right  to  use  reasonable  force  to  prevent 
their  doing  so."  (6)  "The  court  charges  the 
Jury  that  if  Fooley  swore  out  the  warrant  so 
as  to  imprison  Sweeny,  while  he  cut  off  the 
water,  and  not  because  of  what  he  had  al- 
ready done,  then  the  act  of  swearing  it  out 
was  malicious."  (6)  "The  court  charges  the 
Jury  that  If  they  b^eve,  from  the  evidence, 
that  plaintiff  paid  for  the  service  pipe  from 
the  defendant's  main  to  and  under  itolntiff's 
sidewalk,  and  owned  the  same,  the  defendant 
had  no  right  to  disturb  the  portion  of  said 
pipe  at  the  ridewalk  after  he  bad  ceased  to 
furnish  him  with  water  without  plaintiff's 
consent;  and  that,  if  defendant  had  any  rule 
or  regulation  authorizing  it  to  do  this  without 
plaintiff's  consent,  such  rule  or  regulation  was 
unreasonable,  and  was  not  binding  upon 
plaintiff,  and  the  plaintiff  had  the  right  to  for- 
bid the  defendant's  servants  from  interfering 
with  the  portion  of  the  pipe  at  the  sidewalk." 
<7)  "The  court  charges  the  jury  that  the  affi- 
davit upon  which  plaintiff  was  arrested  did 
not  charge  him  with  any  offense  known  to 
the  law,  and  that  defendant  cannot  justify 
the  arrest  upon  the  ground  that  plaintiff  was 
guilty  of  some  other  offense  not  (jiarged  in 
the  affidavit"  At  the  request  of  the  defend- 
ant, the  court  gave  to  the  jury  the  following 
written  charges,  to  the  giving  of  each  of 
which  the  plaintiff  separately  excepted:  (a) 
'TThe  court  charges  the  jury  that,  if  there  was 
no  contract  in  existence  between  the  Bien- 
ville Water-Supply  Company  and  Sweeny  by 
which  the  company  was  to  furnish  water  to 
any  fixed  time  in  the  future,  then  the  com- 
pany had  the  right,  in  November,  18^,  to  cut 
off  the  water  at  stopcock  at  the  curb;  and  if 
the  jury  believe,  from  the  evidence,  that  the 
plaintiff  illegally  interfered  with  defendant's 
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employes  when  they  attempted  to  so  cot  off 
said  water,  then  be  was  guilty  of  disorderly 
conduct,  and  they  must  find  for  the  defend- 
ant" (b)  "The  court  charges  the  Jury  that, 
although  the  case  against  Sweeny  was  dis- 
missed In  the  city  court,  It  does  not  necessa-' 
rlly  follow  that  the  prosecution  was  malicious, 
nor  that  it  was  instituted  without  probable 
cause  for  believing  that  plaintUF  was  guilty 
of  dls<«ilerly  conduct"  (c)  "The  court  diar- 
ges  the  Jury  that  the  defendant  in  this  cause, 
the  Bienville  Water-Supidy  Company,  Is  not 
responsible  JFor  the  acts  of  Its  agent  W.  0. 
Pool^,  willfully  and  Intentionally  done,  and 
done  beyond  the  range  of  his  employment  or 
duty,  and  without  the  command  or  authorisa- 
tion of  the  defendant"  There  were  Terdlct 
and  judgment  for  the  defendant  The  ^ain- 
tlff  appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  <io  which  exceptions 
were  reserved. 

Gregory  L.  &  H.  T.  Smith,  for  appellant 
Bestor  &  Oray,  for  appellee. 

DOWDHIiL,.  J.  The  appellant  plaintiff  in 
the  circuit  court  sued  defendant  for  damages 
for  malicious  prosecution.  There  was  a  jury 
trial,  and  verdict  for  the  defendant  Certain 
exceptlom  were  reserved  to  the  court's  rul- 
ings on  the  trial.  The  bill  of  exceptions  does 
not  purport  to  set  out  all  of  the  evidence. 
The  plaintiff  on  the  trial  below  reserved  ex- 
ceptions to  certain  parts  of  the  oral  charge  of 
the  court  These  particular  portions  so  ex- 
cepted to  by  the  plaintiff  are  pointed  out  in 
the  bill  of  exceptions.  The  bill  also  sets  out 
in  full  the  oral  charge  as  given  by  the  court 
The  rule  now  seems  to  be  well  settled  that 
when  exceptions  are  taken  to  isolated  portions 
of  the  oral  charge  of  the  court  such  isolated 
parts  should  be  taken  and  construed  in  con- 
nection with  the  charge  as  a  whole;  and  when 
so  taken  and  construed,  if  the  parts  excepted 
to,  though  positively  erroneous  when  standing 
alone,  are  so  explained  and  modified  by  the 
context  as  that  the  law  Is  truly  stated,  there 
Is  no  ground  for  reversal.  RaUroad  Oo.  ▼. 
Weems,  87  Ala.  270,  12  South.  186;  Same  t. 
Farmer,  87  Ala.  141,  12  South.  86;  Hawkins 
V.  Hudson,  46  Ala.  482;  Railroad  Co.  v.  HOI, 
83  Ala.  514,  9  South.  722;  Rogers  v.  State,  117 
Ala.  8,  22  South.  666;  Simpson  ▼.  State,  111 
Ala.  6,  20  South.  672;  Jackson  v.  State,  106 
Ala.  12,  7  South.  333.  The  bill  of  exceptions 
recites  that  the  plaintiff  excepted  to  that  por- 
tion of  the  court's  general  charge  to  the  jury 
which  states,  "that  there  was  no  probable 
cause  to  believe  that  the  offense  of  disorderly 
conduct  had  been  committed  by  John  P. 
Sweeny."  This,  standing  alone,  would  have 
been  erroneous,  as  clearly  invading  the  prov- 
Uice  of  the  jury.  But  take  the  connection  In 
which  it  was  said  by  the  court,  to  wit  "The 
bmden  Is  on  the  plaintiff  to  make  out  his  cas^ 
and  there  are  two  things  that  he  has  under- 
taken to  establish,  and  he  says  that  he  has 
established  them  by  the  evidence  In  this  case; 
that  Is,  that  there  was  no  probable  cause  to 


believe  that  the  offense  of  disorderly  conduct 
had  been  committed  by  John  P.  Sweeny,"— 
and  It  Is  evident  that  the  above  criticism  Is 
not  warranted.  Besides,  if  there  was  error, 
it  was  in  favor  of  the  plaintiff,  and  not  preju- 
dicial to  him  We  have  carefnlly  examined 
the  other  isolated  parts  excepted  to  In  connec- 
tion with  that' portion  of  the  general  oharge 
with  which  they  are  connected,  aad  we  fall 
to  find  any  reversible  error. 

It  Is  also  a  well-establlahed  rule  that  where 
the  bill  of  exeeptions  does  not  purport  to  set 
out  all  of  the  evidence  in  the  case,  it  will  be 
presumed  that  a  charge  given  was  not  ab- 
stract 1  Brick.  Dig.  p.  836,  i  12.  It  cannot 
be  said  that  the  written  charges  designated  as 
"(a)",  "(b)",  and  "(c),"  given  at  the  Instance 
of  the  defendant  do  not  contain  correct  i»op- 
osltions  of  law,  and  were  properly  given  by 
the  court  If  there  was  evidence  to  support 
these  charges,  and  to  whldi  they  might  be  re- 
ferred; and  it  will  be. presumed  tiiat  there 
was  such  evidence  when  the  bill  of  exceptions 
does  not  purport  to  contain  all  the  evidence  in- 
troduced on  the  trial,  or  some  statement  equiv- 
alent in  effect  to  setting  out  the  whole  evi- 
dence Is  the  Mil, 

There  was  evidence  tending  to  show  that 
the  bill  sent  by  defendant'  to  irialntlff  on  No- 
vember 1,  1886,  was  sent  throng  mistake, 
and  when  the  plalntifl  offend  his  check  in 
payment  of  the  some  the  defendant  declined 
the  cheek,  and  took^  up  the  bill,  explaining,  to 
plaintiff  that  the  same  had  been  sent  him 
through  mistake.  Tttere.  had  been  no  pay- 
ment of  the  money  by  the  plaintltt,  or  aoeept- 
ance  ot  the  same  by  the  defendant  and,  un- 
der the  particular  facts  in  this  case,,  no  bind- 
big  contract  had  been  executed  by  the  parties, 
such  as  would  prevent  the  defendant  from  de- 
clining and  refusing  to  supply  the  water  ae- 
cordlng  to  rates  ecpressed  in  the  bill  which  had 
been  sent  the  plaintiff  by  mistake.  It  would 
be,  a  strange  doctrine  to  hold  that  a  iMurty 
cannot  withdraw  a  proposition  of  contract 
made  through  an  Innocent  mistake,  where  no 
rights  have  arisen,  or  Injury  resulted, .  under 
the  proposition.  .The  written  charge  request- 
ed by  the  plaintiff  numbered  1  invoked  such 
a  doctrine,  and  was  properly  refused  by  the 
court 

The  plalntifl  might  have  owned  the  pipe 
from  the  main  to  the  ajsrlnkler  and  the  trough, 
and  still,  under  the  contract  for  the  suH'y  oC 
water,  the  defendant  might  have  had  the  rl^tt 
of  exclusive  use  of  the  stopcock  at  the  curb; 
and,  as  the  bill  of  exceptions  does  not  set  oat 
all  the  evidence,  we  cannot  presume  that  such 
a  state  of  facts  did  not  exist  Charges  2,  8, 
4,  and  6  requested  by  the  plahitlff  are  opposed 
to  this  view,  and  were  propaly  refused. 
Cbarge  6  requested  by  plaintiff  Ignores  the 
proposition  of  probable  cause  for  suing  out  the 
warrant  and  Is,  for  that  reason,  bad.  A 
charge  substantially  the  same  as  this  one  waa 
held  bad  in  the  case  of  Jordan  t.  Railroad  O*., 
81  Ala.  220,  8  South.  181. 

The  affidavit  sets  out  a  statement  ot  facts 
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npon  wUch  the  officer  iaBned  a  warrant  of 
arrest  for  disorderly  conduct,  and  for  this  of- 
fense he  was  prosecuted.  The  fact  that  the 
affidavit  was  defective  would  not  preclude  the 
d^endant,  when  sued  for  maUclous  proseco- 
tlon.  from  his  defense  of  prohahk  cause,  as  to 
the  offense  for  which  the  idalntlfl  was  In  fact 
prosecuted  under  the  affidavit  and  warrant 
Affidavits  sued  out  before  Justices  of  the  peace 
'  are  not  required  to  be  as  accurate  and  precise 
as  an  hidlctment  Bhodes  ▼.  King,  fi2  Ala. 
272. 

There  was  evidence  tending  to  show  that 
the  plaintiff  had  been  famished  with  the  rules 
of  the  defendant  company  as  far  back  as  1882. 
This  rendered  the  rules  of  the  company  offer- 
ed In  evidence  admissible. 

This  action  was  based  on  an  alleged  maU- 
clous prosecution  had  under  a  city  ordinance 
of  the  city  of  Mobile,  and  we  are  unable  to  see 
why  the  ordinance  Is  not  relevant  and  compe- 
tent under  the  Issues  Involved  in  the  suit 

As  to  what  it  cost  the  defendant  company 
to  supply  water,  or  the  per  cent  made  on  the 
cost  of  production,  we  think  was  foreign  to 
the  Issue.  It  in  no  manner  ducldated  the 
question  as  to  whether  the  defendants  prose- 
cution of  the  plaintiff  was  without  probable 
cause,  and  malicious. 

The  action  of  the  court  In  overruling  plaln- 
tUTa  objection  to  the  question  asked  the  wit- 
ness by  defendant,  "What  was  the  stopcock 
box  for?"  If  error,  was  without  Injury.  We 
find  no  error  In  the  record,  and  the  Judgment 
of  tbe  drcnlt  oourt  Is  affirmed. 


(m   AUi.   <21) 

GULF  cm  CONST.  CO.  v.  LOUISVILLE 
&  N.  R.  CO. 

(Supreme  Court  of  Alabama.    April  S,  1890.) 

Vkokital  ahd  A«hnt— BacoviraT  ov  PATiunTa 

— CaBBIXRS — DeMUBBAOB — RBQUI.ATI0N8 — 

Tbixi/— Takiko  C^b  tboh  Jitbt. 

1.  A  consi^ee  of  freight  paid  demurrage 
charges  for  car  service,  knowing  that  they 
could  not  be  refunded  by  the  railroad  company 
without  the  consent  of  an  association  to  which 
the  money  belonged,  the  railroad  company's 
agent  staUng  that  the  consignee  wonld  have  no 
trouble  in  getting  the  charges  back.  Hdd,  that 
snch  statement  was  not  binding  on  the  associa- 
tion, tiie  agent  not  being  shown  to  have  had  au- 
thority to  make  it. 

2.  A  consignee,  harring  received  notice  of  ar- 
rival of  the  goods,  and  knowing  that,  if  left  in 
the  cars  after  a  certain  time,  demnrrage  char- 
ges wonld  accrue,  did  not  tender  the  freight 
charges  due  nor  demand  the  goods  nntil  some 
time  thereafter,  when  it  paid  the  demurrage 
charges  to  the  railroad  company,  knowing  that 
such  payment  was  snbject  to  the  action  of  a 
certain  association,  to  which  the  money  belong- 
ed, to  refund.  Bdd,  that  the  payment  was  vol- 
nntarT)  and  could  not  be  recovered  back, 
tbouHi  the  notice  of  arrival  stated  excessive 
frelgnt  charges. 

8.  Charges  for  car  service  where  goods  are 
left  is  the  ear  by  the  consignee  after  a  reason- 
able time  subsequent  to  their  arrival,  of  which 
the  coDsicise  has  aotice,  are  legal. 

4.  A  mle  requiring  a  consignee  to  receive  the 
freight  within  48  hours  after  notice  of  its  ar- 
rival te  not  oaraaaonabI«b 


6.  One  receiving  money  as  agent  for  another, 
who  is  known  to  the  person  paying,  is  not  liable 
to  the  payor  in  an  action  to  recover  back  the 
payment,  in  the  absence  of  fraud  or  want  of  au- 
thority. 

6.  Where  plaintiffs  evidence  fails  to  make 
out  a  prima  facie  case,  it  is  proper  for  the 
conrt  to  ezclade  it,  on  motion  of  defendant,. and 
give  the  affirmative  charge. 

Appeal  from  circuit  court.  Mobile  county; 
William  S.  Anderson,  Judge. 

Action  by  the  Gulf  City  Constmctioa  Com- 
pany against  the  Louisville  &  Nashville  Rail- 
road Company.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

This  was  a  suit  In  assumpsit,  with  two 
counts  in  the  complaint,— one  for  1880,  money 
had  and  received,  and  the  other  to  recover 
$380,  "improper  and  Illegal  freights"  upon  34 
can  of  steel  rails,  2  cars  loaded  with  angle 
bars,  2  cars  loaded  with  spikes,  and  1  car 
loaded  with  bolts,  belonging  to  the  plaintiff. 
The  only  facts  set  out  in  the  bill  of  excep- 
tions Is  the  testimmy  of  the  secretary  of  the 
plaintiff  company,  and  he  stated  that  the 
freight  mentioned  in  the  second  count  of  the 
complaint  arrived  in  Mobile  between  the  mid- 
dle of  June  and  the  10th  day  of  July,  1897; 
that  upon  the  arrival  of  the  first  few  cars  no- 
tice of  their  arrival  was  sent  to  htm  by  the  ap- 
pellee, and  that  such  notice  purported 'to  show 
what  freights  were  due,  and  the  freights  shown 
were  in  excess  of  the  amount  of  freight  stipu- 
lated in  the  bill  of  lading;  that  he  immediate- 
ly gave  notice  thereof  to  the  appellee's  agent, 
with  the  request  that  the  amount  of  freight 
be  corrected;  that,  as  the  remaining  cars  ar- 
rived, he  received  similar  notices,  upon  all  of 
which  the  freight  was  erroneously  stated,  but 
that  he  did  not  call  attention  to  this;  that 
prior  to  the  17th  day  of  July,  1897,  he  want- 
ed some  of  the  rails,  and  paid  $1,260  upon  ac- 
count of  freight  generally,  and  asked  for  a 
certain  amount  of  rails,  which  was  furnished 
to  him,  and  that  on  the  17th  day  of  July,-  the 
freight  bills,  properly  corrected,  were  present- 
ed to  him,  Including  $380  for  car  service  for 
storage  of  the  freight  from  the  time  of  its  ar- 
rival; that  he  paid  the  freight  bills  and  re- 
ceived the  freight,  and  that  such  payment  ag- 
gregated about  $2,380,— making  $2,000  for  tiie 
freight  and  $380  for  the  car  service;  that  he 
did  not,  at  any  time,  tender  to  the  company 
the  correct  freight  money  due  it,  or  call  for 
his  freight,  nor  did  be  ask  for  the  delivery  of 
his  freight  In  any  way.  The  bill  of  excep- 
tions does  not  show  the  form  of  the  notice 
furnished  to  the  appelant  of  the  arrival  of 
the  goods,  although  it  appears  that  such  no- 
tices were  produced,  and  the  witness  exam- 
ined npon  them.  Prior  to  the  time  of  this 
transaction,  the  appellant  had  received  cars  of 
freight  from  the  appellee,  and  there  was  con- 
troversy over  the  correctness  of  the  freight 
bills,  but  all  corrections  bad  been  made  at  the 
freight  office  in  the  city  of  Mobile,  without 
calling  the  attention  of  the  company's  general 
agent  thereto,  and  were  always  made  without 
controversy  or  delay,  and  without  the  appel- 
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lee's  glTlng  any  special  notice  thereof.  Ap- 
pellant had  paid  car  service  on  previous  ship- 
ments at  the  same  rate  per  day  that  was 
charged  on  this  shipment,  and,  after  doing  so, 
made  applications  to  the  appellee  to  refund, 
but  understood  that  any  application  that  It 
made  would  have  to  be  forwarded  to  the  Ala- 
bama Car  Association,  and  passed  on  by  It, 
and  the  car  service  previously  paid  had  been 
refunded  by  direction  of  the  Car-Service  Asso- 
ciation. This  Is  aabstantlally  all  of  the  evi- 
dence set  out  in  the  bill  of  exceptions.  At  the 
conclusion  of  the  appellant's  testimony,  ap- 
pellee moved  the  court  to  rule  out  all  of  the 
evidence,  because  the  same  was  Immaterial 
and  irrelevant,  and  did  not  make  out  the  plain- 
tiff's case.  The  motion  was  granted,  and  the 
evidence  ruled  out,  and,  no  further  evidence 
being  Introduced,  the  court,  at  the  request  of 
the  appdlee,  gave  the  afElrmattve  charge  to 
find  for  It.  A  bill  of  exceptions  was  reserved, 
and  the  assignments  of  error  are  based  upon 
the  exclusion  of  the  evidence  and  the  giving 
of  the  general  charge  for  appellee. 

Mcintosh  &  Rich,  for  appellant  Gregory 
Lk  Smith,  for  appellee. 

TXSON,  J.  The  appellant  by  this  suit 
sought  to  recover  of  the  defendant  $380, 
which  it  paid  to  defendant  for  car  service. 
It  appears  without  dispute  that  the  plaintiff 
had  notice  of  the  arrival  of  the  steel  rails, 
bars,  and  spikes  transported  by  the  defendant, 
and  knew  of  the  rule  of  the  Car-Service  Asso- 
ciation requiring  the  defendant  to  make  a 
charge  for  this  car  service  in  the  event  the 
freight  was  not  taken  or  received  by  plain- 
tiff within  48  hours  after  such  notice.  It  is 
also  nndisputed  that  these  notices  were  copies 
of  the  freight  bills,  and  there  was  an  error  in 
each  of  them  in  the  amount  of  the  freight 
charges;  that  plaintiff  called  the  attention  of 
the  defendant's  agent  to  these  errors,  and  that 
he  promised  to  examine  into  them,  and  have 
them  corrected.  The  matter  of  error  In  these 
notices  Is  the  excuse  which  the  plaintiff  offers 
for  not  paying  the  bills  and  receiving  the 
freight.  It  Is  not  shown  that  it  tendered  the 
amount  really  due  defendant,  which  was 
known  to  its  agent  having  the  matter  In 
charge.  But,  knowing  it  was  chargeable  with 
this  car  service,  if  accrued,  and  the  defendant 
would  require  Its  payment  for  the  Alabama 
Car-Service  Associatipn  before  delivering  the 
freight.  It  declined  or  failed  to  receive  the 
freight  and  pay  the  charges,  and  permitted 
the  demurrage  charges  to  accrue.  It  was  also 
known  to  plaintiffs  agent,  when  it  paid  these 
charges,  that  defendant  would  not  refund  it 
Without  the  consent  of  the  Oar-Service  Associa- 
tion, to  whom  the  money  belonged.  On  this 
point  we  quote  the  language  of  the  witness, 
ptaintUTs  agent,  on  cross-examination:  "I  had 
paid  car  service  on  [these]  former  shipments 
at  the  same  rate  per  day  that  was  charged  us 
on  this  shipment,  and  when  I  did  pay  said  car 
■errice  I  made  application  for  a  refund  of  It 


to  the  L.  &  N.  Railroad  Co.,  the  defendant 
I  understood,  however,  that  my  application 
would  be  forwarded  to  the  Alabama  Car-Serv- 
ice Association,  and  be  passed  on  by  It"  To 
avoid  the  effect  of  this  testimony,  it  is  argued 
by  appellant's  counsel  that  because  the  de- 
fendant's agent  said  on  the  day  this  payment 
was  made  by  it  that  it  "wouldn't  have  any 
trouble  In  getting  the  $380  back,"  it  was  in- 
duced to  make  the  payment  At  best  this 
was  but  an  expression  of  the  opinion  of  the 
agent  as  to  what  action  the  Car-Service  Asso- 
ciation would  take  upon  the  application  to 
refund  the  mcmey.  Besides,  It  does  not  ap- 
pear that  the  opinion  was  expressed  before  the 
plaintiff  parted  with  the  money,  bnt  on  the 
contrary,  the  verbiage  of  the  bill  of  excep- 
tions on  this  point  clearly  Indicates  that  It 
was  a  statement  made  by  him  after  its  pay- 
ment. But  whether  made  before  or  contem- 
poraneously with  the  payment  if  construed 
as  a  statement  of  a  fact  It  cannot  bind  the 
Alabama  Car-Service  Association,  to  whom 
the  money  belonged,  in  the  absence  of  fraud; 
it  not  being  shown  that  the  agent  maldng  It 
ihad  any  authority  to  do  so.  In  the  absence 
of  any  proof  of  a  tender  of  the  amount  ad- 
mittedly due  by  It  on  these  freight  bills,  or  a 
refusal  by  defendant  at  any  time  after  de- 
mand to  deliver  the  freight  taken  in  connec- 
tion with  the  affirmative  proof  that  plaintUt 
did  not  make  a  request  of  the  defendant  to  de- 
liver it  and  made  this  payment  to  the  de- 
fendant as  the  agent  of  the  Alabama  Car- 
Service  Association,  subject  to  the  actl(»i  of 
said  association  to  refund  It,  which  the  as- 
sociation declined  to  do,  the  payment  was 
voluntary,  and  cannot  be  recovered  back. 
Balsler  v.  Mayor,  etc.,  W  Ala.  194;  Town 
Council  V.  Burnett,  34  Ala.  400;  Gachet  v.  Mc- 
Call,  60  Ala.  307.  The  charge  was  not  an  ille- 
gal one,  nor  shown  to  have  been  Incorrect  in 
amount;  nor  Is  the  rule  requiring  the  plalntlflF 
to  receive  the  freight  within  48  hours  after 
notice  an  unreasonable  one,  and  therefore  not 
within  the  influence  of  the  principles  announc- 
ed In  the  case  of  Railway  Co.  t.  Stelner,  61 
Ala.  559,  where  the  charges  were  not  only 
excessive,  but'  in  plain  violation  of  the  provi- 
sions of  a  statute.  Had  the  plaintiff  desired 
to  free  Itself  of  these  demurrage  charges.  It 
could  have  tendered  the  amount  known  to  It 
to  be  due  defendant  as  freight  charges,  and 
demanded  a  delivery  of  the  rails,  etc  In 
such  case,  if  defendant  had  declined  to  receive 
the  amount  tendered,  and  refused  to  deliver 
the  rails,  doubtless  It  would  not  have  been 
entitled  to  collect  for  the  Car-Service  Associa- 
tion the  demurrage  charges;  and.  If  plaintiff 
had  then  been  compelled  to  pay  these  charges 
In  order  to  get  possession  of  the  rails,  the 
payment  would  have  been  compulsory.  18 
Am.  &  Eng.  Enc.  Law,  p.  222,  and  notes. 

In  addition  to  what  we  have  already  said. 
there  is  another  reason,  x>erhaps  more  condn- 
slve  against  plainUfFs  right  to  recover.  It 
appears  that  the  money  in  controversy  waa 
paid  to  the  defendant  as  the  agoit  of  the  Ala- 
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bama  Car-Service  Association,  and  (bis  fact 
was  kaown  to  the  plaintiff  when  the  pay- 
ment was  made.  The  defendant,  being  mere- 
ly the  agent  for  its  collection,  could  not  be 
made  liable,  Its  principal  being  known  to 
plaintiff,  In  the  absence  of  fraud  or  want  of 
authority  to  bind  his  principal.  There  Is  not 
a  single  fact  In  the  record  from  which  either 
fraud  or  want  of  authority  can  be  inferred  In 
the  remotest  degree.  Comer  r,  Bankhead,  70 
Ala.  496;  Roney's  Adm'r  v.  Winter,  37  Ala. 
27d;  Bell  v.  Teague,  85  Ala.  213,  8  South. 
861;  Drake  t.  Plewellen,  33  Ala.  106.  The 
plaintiff  falling  to  make  out  a  prima  facte 
case,  tliere  was  no  error  In  the  action  of  the 
court,  on  motion  of  defendant,  in  excluding 
the  testimony  offered,  and  giving  the  affirma- 
tive charge  recpiested  in  writing  by  the  de- 
fendant. Insurance  Co.  v.  Peacoclc,  67  Ala. 
253.    Jndgmeh''  afBrmed. 


(in  Ala.   M« 

OILRBATH  et  al.  v.  UNION  BANK  & 

TRUST  00. 

(Supreme  Court  of  Alabama.    April  18,  1899.) 

KBOEITKBS — APPOINTMUNT— NOTICB— NSOBSSITT. 

A  bill  by  a  judgment  creditor  of  a  husband 
to  act  aside  as  fraudulent  a  transfer  to  the  wife 
of  mineral  lands,  machinery,  and  personal  prop- 
erty, and  the  transfer  thereof  by  her  to  a  cor- 
poration, did  not  allege  the  insolvency  of  either 
grantee,  nor  show  that  the  realty  was  not  suffi- 
cient to  satisfy  the  judgment.  It  alleged  that 
the  company  was  constantly  operating  the 
mines,  and  appropriating  the  proceeds,  and 
that,  if  notice  of  the  appointment  of  a  receiver 
were  given,  the  husband,  who  controlled  tlie 
company;  would  dispose  of  or  manipulate  the 
personalty  and  the  profits  from  the  realty  so  as 
to  defeat  the  creditor's  rights.  The  husband 
and  wife  resided  in  the  place  where  the  corpora- 
tion did  business  and  where  the  bill  was  filed. 
BM,  that  the  appointment  of  a  receiver  with- 
out notice  was  unauthorized. 

Appeal  from  chancery  court,  Jefferson  coun- 
^;  John  C.  Carmichael,  Chancellor. 

Bill  by  the  Union  Bank  &  Trust  Company 
against  Belton  GUreath  and  wife  and  the  Gil- 
reath  Coal  &  Iron  Company.  From  an  order 
appointing  a  receiver  for  defendant  company, 
defendants  appeal    Reversed. 

0?he  averments  of  the  bill  are  substantially 
as  follows:  That  the  complainant  had  recov- 
ered its  Judgment  on  the  18th  day  of  January, 
1896^  In  the  dty  court  of  Birmingham,  for  the 
snm  of  17,838.60,  against  said  respondent  Bel- 
ton  Gllreatb,  on  a  bond  or  bill  single  owing 
by  said  OUreath  to  said  complainant,  and 
whldi  said  indebtedness  accrued  some  time  in 
the  year  1886;  that  a  certain  deed  from  A. 
C  Howse,  assignee,  had  been  executed  to  Bel- 
ton  OUreath,  trustee,  on  the  31st  day  of  De- 
cember, 1887,  for  certain  real  estate  and  per- 
•mial  property  described  therein,  for  a  con- 
sideration of  $14,168.00,  and  tliat  thereafter, 
on  the  11th  day  of  January,  1898,  the  said 
Bdton  Ollreath  executed  a  deed  to  bis  wife, 
JaHa  M.  GUreath,  of  the  same  property.  Both 
deeds  are  attached  as  exhibits  to  the  bill,  which 
show  a  conveyance  of  400  acres  of  mineral 


lands  In  Walker  county,  besides  machinery 
suitable  for  the  operation  of  tbe  coal  land; 
also  a  stock  of  goods,  wares,  and  merchandise, 
and  other  specific  items  of  personal  property, 
—all  of  said  property  being  in  Walker  county, 
Ala.  The  deed  from  Belton  GUreath,  trustee, 
to  Julia  M.  Ollreath,  recites  that  the  said  Bel- 
ton GUreatli,  trustee,  purchased  the  property 
with  the  funds  of  Julia  M.  GUreath,  with  tbe 
understanding  that  he,  as  such  trustee,  Should 
afterwards  convey  the  property  to  the  said 
Julia  M.  GUreath.  The  blU  also  alleges  that 
on  the  22d  day  of  January,  1898,  the  OUreath 
Coal  &  Iron  Company  was  Incorporated  un- 
der the  laws  of  Alabama,  with  a  capital  stock 
of  $25,000,  consisting  of  260  shares  of  the  par 
value  of  $100  each,  and  that  Julia  M.  OUreath 
subscribed  for  148  shares,  Belton  GUrtath  1 
share,  and  E.  H.  Cabanias  1  share;  that  the 
share  subscribed  for  by  Cabaniss  was  paid 
tot  by  Belton  GUreath,  and  that  this  was 
done  in  order  to  procure  the  required  number 
of  persons  nnder  the  law  to  perfect  the  organ- 
ization; that  Julia  M.  GUreath  paid  her  sub- 
scription in  real  estate  and  personal  property 
described  In  the  deed  shown  as  exhibits  to  the 
biU,  and  which  was  at  that  time  valued  by  aU 
the  stockholders  at  $14,800;  that  there  were 
only  three  stockholders  In  said  corporation, 
to  wit,  Julia  M.  GUreath,  Belton  GUreath,  and 
E.  H.  Cabaniss;  that  said  stockholders  met, 
and  elected  themselves  a  board  of  directors, 
and  tbe  board  of  directors  elected  Belton  GU- 
reath president  and  general  manager,  which 
said  ofilce  he  Is  now  flUing,  and  Is  conducting 
the  business  of  the  corporation;  that  the  said 
OUreath  Coal  &  Iron  (Company  was  never  or- 
ganized In  good  faith,  and  for  an  honest  pur- 
pose, and  that  it  was  a  fraud  on  the  corpora- 
tion laws  of  Alabama;  that  the  said  Belton 
GUreath  caused  the  same  to  be  organized  for 
the  purpose  of  introducing  a  new  person  or 
entity  as  the  owner  of  the  property  and  busi- 
ness to  be  carried  on,  prompted  by  the  con- 
ception that  by  tills  means  be  could  cover  up 
and  hide  out  his  property,  and  with  the  par- 
pose  to  hinder,  delay,  or  defraud  his  creditors, 
and  the  complainant  In  particular;  that  said 
Belton  GUreath  is  the  real  beneficial  owner  of 
the  entire  capital  stock  of  the  said  GUreath 
Coal  &  Iron  Company.  Tbe  blU  acquits  Ca- 
baniss of  any  Icnowledge  or  participation  in 
the  fraudulent  purpose  of  Belton  OUreath,  and 
charges  that  the  $14,168.54  paid  to  A.  C. 
Eowze,  assignee,  by  Belton  Ollreath,  for  said 
property,  was  In  fact  the  money  of  Belton 
OUreath,  and  not  of  his  wife,  and  that  the 
taking  of  the  deed  to  Belton  GUreath,  trustee, 
was  a  scheme  on  his  part  to  conceal  and  cover 
up  his  property,  and  to  hinder,  delay,  and  de- 
fraud his  creditors,  and  the  complainant  In 
particular.  The  bill  also  avers  "that  the  en- 
tire capital  stock,  and  both  the  real  and  per- 
sonal property  of  the  GUreath  Coal  &  Iron 
Company,  belong  absolutely  to  Bdton  OU- 
reath, and  he  is  hiding  out  said  stock  and 
property  for  the  sole  purpose  of  defeating  your 
orator  and  other  creditors  in  the  collection  of 
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tlielr  demands  against  hUn."  The  bill  also 
aven  that  ail  the  proiterty  whldi  ostensibly 
belongs  to  the  Gllreath  Coal  &  Iron  Company 
Is  being  used  for  the  purpose  of  mining,  such 
as  raising  coal;  that  said  company  also  runs 
a  commissary,  wherein  is  kept  a  stock  of  gen- 
eral merchandise,  and  that  said  company  is 
constantly  buying  and  selling  goods  and  wares 
for  and  from  said  commissary;  tliat  the  lands 
are  daily  having  coal  taken  from  them  in  large 
quantities,  and  being  shipped  and  sold  through- 
out the  coimtry,  through  the  sole  management 
and  direction  of  Belton  GUireath;  that  said  Gll- 
reath Coal  &  Iron  Company  is  absolutely  un- 
der the  sole  control  and  management  of  Belton 
Giireath;  that  he  is  taking  in  and  receiying  all 
cash  money  and  funds  that  are  being  paid  to 
said  Gllreath  Coal  &  Iron  Company,  and  ap- 
propriating it  tor  his  own  Indlridual  use  and 
purpose,  not  accounting  to  any  one  for  any  of 
said  funds;  that  by  reason  of  the  daily  and 
constant  mining  of  the  coal  on  the  said  lands, 
which  giTes  to  said  lands  their  real  value,  the 
said  Belton  Gllreath  is  working  an  irreparable 
injury  to  same,  and,  further,  by  his  taking. and 
appropriating  all  the  receipts  and  funds  of  said 
Gllreath  Coal  &  Iron  Company,  whether  from 
the  sale  of.  the  said  coal  or  the  commissary, 
he  is  defrauding  his  creditors,  and  the  com- 
plainant in  particular,  in  the  enforcement  of 
its  Just  demands,  and  that  It  Is  necessary  that 
a  receiver  be  appointed  to  take  charge  of  all 
the  property,  both  real  and  personal,  and  par- 
ticularly that  property  described  In  this  bill; 
that  the  property  described  in  this  bill  and  the 
exhibits  thereto  is  practically  all  the  property 
that  complainant  can  subject  to  the  payment 
of  its  Judgment  and  execution,  and  it  is  una- 
ble, after  diligent  search  In  all  the  avenues 
open  to  It,  and  which  could  be  discovered  by 
due  and  proper  diligence,  to  make  such  dis- 
covery of  property  to  subject  it  to  the  payment 
of  its  demands;  and  that  said  property  Is  In 
great  danger  of  being  lost,  destroyed,  squan- 
dered, or  so  Impaired  or  decreased  in  Its  value 
by  the  raising  and  selling  of  said  coal,  and  the 
use  of  the  machinery  to  cany  on  the  mining 
business,  and  the  operation  of  said  commis- 
sary, and  Ihe  collection  and  appropriating  of 
all  the  moneys,  funds,  and  profits  arising  from 
the  operation  of  said  mining  business  being 
appropriated  by  the  said  Belton  Gllreath  to 
bis  own  and  exclusive  use,  and  not  to  the  pay- 
ment of  any  of  his  debts,  and  complainant's 
particularly,  so  that  it  will  lose  Its  debt,  or  a 
large  portion  thereof,  unless  all  of  said  prop- 
erty Is  taken  immediately  and  promptly  Into 
the  custody  of  this  court  And  as  a  reason 
for  the  appointment  of  a  receiver  without  no- 
tice the  bill  alleges  "that  from  the  facts  here- 
in set  forth,  which  complainant  alleges  are 
true,  if  the  notice  embracing  any  practical  pe- 
riod of  time  was  given  to  either  of  said  Gil- 
reaths,  or  to  the  Gllreath  Coal  &  Iron  Com- 
iwny,  which  is  under  the  control  and  man- 
agement of  said  Belton  Gllreath,  the  said  Bel- 
ton Gllreath  would  Instantly  take  advantage 
Of  the  time  of  notice  required  of  tilie  appoint- 


ment of  such  receiver  to  dispose  of  or  to  so 
manage  or  manipulate  all  i  the  personal  prop- 
erty mentioned  in  this  bill;  and  the  tents  and 
profits  arising  therefrom  and  from  the  said 
real  estate,  to  defeat  the  rights  of  complain-' 
ant  in  its  purpose  in  filing  this  bill  to  procure 
the  payment  of  its  said  Judgment."  The  bin 
also  avers  that  execution  has  issued  on  said 
Judgment  against  said  Belton  Gllreath,  and 
has  been  returned  "No  properly  found." 

Cabaniss  &  Weakley,  White  &  Howse,  and 
Garrett,  Underwood  &  Thoch,  for  appellants. 
Denson  &  Tanner,  for  appellee. 

DOWDELL,  J.  The  appeal  in  this  case  U 
taken  from  the  order  of  the  chancellor  ap- 
pointing a  receiver  of  the  OUreath  Coal  &  Iron 
Company,  without  notice  to  said  defendant 
corporation,  or  any  of  the  other  defendants. 
The  appointment  was  made  upon  the  bill, 
which  was  sworn  to  by  one  of  the  solicitors 
for  the  complainant  No  other  affidavit  was 
submitted  in  support  of  the  application  for  a 
receive.  The  bill  was  filed  by  the  Union 
Bank  &  lYust  Company  as  a  Judgment  credit- 
or of  Belton  Gllreath,  one  of  the  respondents. 
The  manifest  purpose  of  the  bill  Is  to  have 
vacated  and  annulled  the  conveyance  by  said 
Belton  Gllreath  to  his  said  wife,  Julia  M.  Gll- 
reath, who  is  also  made  a  defendant  to  the 
bill,  and  the  conveyance  by  said  Julia  M.  Gll- 
reath to  the  Gllreath  Coal  ft  Iron  Company, 
made  by  her  In  payment  of  her  subscription  to 
the  capital  stock  in  said  company,  and  to  sub- 
ject the  property  therein  conveyed  to  the'  pay- 
ment of  complainant's  Judgment  and,  pending 
the  litigation,  to  have  a  receiver  to  take  the 
custody,  control,  and  management  of  the  prop- 
erty. Under  the  averments  of  the  bill,  both 
Julia  M.  Gllreath  and  the  Gllreath  Coal  ft 
Iron  Company  occupy  the  attitude  of  fraudu- 
lent grantees.  It  Is  a  well-settled  proposition 
of  law  that  a  fraudulent  grantee  may,  upon 
bin  filed  for  that  purpose,  be  held  to  an  ac- 
counting for  the  property  fraudulently  convey- 
ed and  disposed  of  by  such  grantee,  and  a  per- 
sonal judgement  or  decree  may  be  rendered 
against  him.  Such  being  true.  It  cotdd  hardly 
be  said  that  In  any  case  upon  a  bill  filed  to 
annul  and  vacate  a  fraudulent  conveyance, 
where  the  grantee  1b  solvent  and  able  to  re- 
spond to  a  personal  Judgment  rendered  agalnat 
him,  a  necessity  could  exist  for  the  appolnt- 
mrat  of  a  receiver  to  take  charge  of  the  prop- 
erty. The  bill  does  not  aver  the  insolvency 
of  either  Julia  M.  Gllreath  or  the  Gllreath  Coal 
ft  Iron  Company.  So  far  as  One  aUegatipna 
of  the  bill  are  concerned,  these  parties  axe 
amply  able  to  respond  to  any  decree  that 
might  be  obtained  against  them  on  an  order  to 
account  for  the  property  fraudulently  received 
or  held  by  them.  The  appobitment  of  a  re- 
ceiver calls  for  the  exercise  of  an  extraordi- 
nary Jurisdiction,  and  an  extreme  and  hanfli 
remedy.  Mr.  High,  in  his  work  on  Receivers, 
says:  "Courts  of  equity  are  exceedingly 
averse  to  the  exercise  of  their  extraordinary 
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JoriBdlctlon  by  the  aiq;)oliitmeot  of  recelTen 
upon  ex  parte  applications,  and  this  practice 
Is  never  tolerated  except  In  cases  of  the  grav- 
est emergency,  demanding  the  immediate  in- 
terference of  the  court  for  the  prevention  of 
irreparable  injnry,  or  In  cases  where  defend- 
ant has  absconded,  and  willfully  put  himsdf 
beyond  the  Jurisdiction  of  the  court  And  It 
may  be  stated  as  the  settled  practice,  both  In 
En^and  and  America,  to  require  the  moving 
party  to  give,  due  notice  of  the  application  to 
defendant,  over  whose  etTects  he  se^s  the  ap- 
pointment of  a  receiver.  In  order  that  he  may 
have  an  opportunity  of  being  heard  In  de- 
fense, and  that  his  property  may  not  be  sum- 
marily wrested  from  bim  upon  an  ex  parte 
application.  Even  In  exceptional  cases  of 
great  emergency,  when  the  relief  Is  demand- 
ed for  the  prevention  of  Irremediable  Injury, 
the  courts  are  extremely  averse  to  Interference 
ex  parte,  and  will  ordinarily  entertain  the  ap- 
plication only  after  notice  to  defendant,  or  a 
rule  to  show  cause."  High,  Bee.  |  111,  citing, 
among  many  other  cases,  Verplanck  v.  Insur- 
ance C!o.,  2  Paige,  438;  Crowder  v.  Moone, 
52  Ala.  220.  The  same  author  says:  "To 
warrant  a  court  In  entertaining  an  application 
for  a  receiver  without  notice,  It  must  be  clear- 
ly shown  that  the  delay  which  would  result 
from  giving  notice  would  defeat  the  rights  of 
plaintiff,  or  would  result  In  great  injury  to 
him.  And  when  the  relief  is  sought  upon  an 
ex  parte  application,  upon  the  ground  of  ex- 
treme necessity,  the  particular  facts  and  cir- 
cumstances rendering  such  summary  proceed- 
ing necessary  should  be  set  forth  in  the  appli- 
cation, and  a  mere  statement  of  opinion  as  to 
such  necessity,  even  though  made  under  oath, 
will  not  justify  a  departure  from  the  estab- 
lished rule  requiring  notice  of  the  appHcatlon." 
High,  Rec.  I  US. 

The  bill  falls  to  aver  the  respective  values 
of  the  real  and  personal  property  contained  In 
the  conveyances.  For  aught  that  appears 
from  the  averments  of  the  bill,  the  lands  In 
question  may  be  more  than  sufficient  to  sat- 
isfy the  demand  of  the  complainant.  Certain- 
ly this  species  of  property  could  not  be  spirit- 
ed away  or  put  beyond  the  reach  of  the  com- 
plaining creditor,  nor  do  the  averments  of  the 
bni  sufficiently  show  that  the  manner  in 
which  It  la  being  used  would  so  rapidly  de- 
predate the  same  In  value  as  to  afford  an  ex- 
case  or  reason  for  not  giving  to  the  defend- 
ants notice  of  the  application  for  receiver.  It 
is  a  familiar  principle  that  the  power  to  ap- 
point a  receiver  Is  one  that  must  be  exercised 
with  great  caution,  and  that  it  requires  a 
strong  case  to  dispense  with  notice.  The  bill 
shows  that  the  individual  respondents  were 
residents  of  the  city  of  Birmingham,  where 
the  bill  was  ffied,  and  the  Gilreath  Coal  & 
Iron  Company  had  Its  principal  place  of  busi- 
ness in  the  same  city.  With  all  the  defend- 
ants residing  In  the  same  place  where  the  bill 
was  ffied,  considering  the  nature  and  descrip- 
tion of  the  property  in  question,  it  Is  hardly 
reasonable  to  conclude  that  any  serious  injury 


could  result  from  tlie  delay  In  giving  notice  of 
the  Intended  application  for  a  receiver.  Nor 
do  we  think  that  the  reason  stated  In  the  bill 
Is  sufficient  to  warrant  the  appointment  of  the 
receiver  without  notice.  At  most  It  Is  but  the 
averment  of  an  apprehension,  a  mere  opinioa 
or  conclusion  of  the  pleader.  It  matters  not 
how  honest  may  be  the  belief  of  a  party  as  to 
the  apprehended  danger  of  loss  of  property. 
Such  Is  not  sufficient  without  a  full  and  clear 
statement  of  the  facts,  clearly  and  satisfac- 
torily showing  such  belief  to  be  well  ground- 
ed. As  said  by  Brlckell,  C.  J.,  In  the  case  of 
Bank  of  Florence  v.  United  States  Savings  & 
Loan  Co.,  104  Ala.  297,  16  South.  110:  "It  Is 
not  on  such  vague  and  indefinite  allegations, 
the  opinions  or  conclusions  of  the  pleader,  not 
accompanied  by  a  statement  of  the  facts  on 
which  they  are  founded,  that  notice  of  the 
judicial  proceeding  can  be  dispensed  with, 
and  parties  deprived  of  the  possession  or  con- 
trol of  property."  Tlie  following  cases  are  In 
point,  and  sustain  the  views  we  have  express- 
ed: Crowder  v.  Moone,  supra;  Morltz  v.  Mil- 
ler, 87  Ala.  331,  e  South.  260;  Thompson  v. 
Manufacturing  Co.,  87  Ala.  733,  6  South. 
928;  DoUIns  v.  LIndsey,  8d  Ala.  217,  7  South. 
234;  lindsay  ▼.  Mortgage  Co.,  07  Ahi.  411,  11 
South.  770.  In  each  of  the  following  cases, 
cited  In  brief  of  appellee's  counsel,  to  wit, 
MIcou  V.  Moses,  72  Ala.  439;  Maxwell  v.  Shoe 
Co.,  100  Ala.  371,  19  South.  412;  Ashurst  v. 
Lehman,  86  Ala.  370,  5  South.  731;  Hendrlx 
V.  Mortgage  Co.,  96  Ala.  313,  11  South.  213; 
Heard  v.  Murray,  98  Ala.  127,  9  South.  514; 
Sims  V.  Adams,  78  Ala.  396,— It  will  be  found 
that  there  was  a  distinct  averment  In  the  bill 
of  the  Insolvency  of  both  the  defendant  debtor 
and  his  fraudulent  grantee,  and  that  the  prop- 
erty in  question  was  of  such  a  nature  and 
character  as  to  be  readily  spirited  away,  and 
that  the  same  was  being  disposed  of,  and  that 
irreparable  loss  and  injury  would  result  from 
the  delay  that  would  follow  in  giving  notice. 
For  the  reasons  given  above,  we  think  the 
chancellor  erred  In  the  order  appointing  a  re- 
ceiver, and  the  order  must  be  vacated,  and  set 
aside.    Reversed  and  remanded. 


(121  Ala.  SOS) 

MALLON  V.  MOOO. 

(Supreme  Court  of  Alabama.    April  8,  1899.) 

FoBOiBLX  Ehtst  Aim  DaTAimB— RniovAi.  to 

CiBCDiT  Ck>UBT— Giaix  ov  TiTLB — ^Usa 

or  FoBoa — Rkmovibs  Fxncb, 

1.  UnderActs  1896-97,p.  1125  (Code,  II  2147- 
2149),  authorizing  the  removal  of  snits  of  un- 
lawful detainer  from  a  justice  to  the  circuit 
court,  where  the  possessIoD  of  defendant  Is  not 
acquired  by  contract  or  agreement  with  plain- 
tiff, or  by  force,  and  requiring  a  sworn  petition 
that  the  entry  was  made  peaceably  and  under 
claim  of  title,  it  Is  not  suflScient  if  the  claim 
set  up  is  under  an  after-acquired  title. 

2.  Ijode,  i  2149,  provides  that  on  the  trial  of 
all  unlawful  detainer  cases  removed  from  a  jus- 
tice to  the  circuit  court  plaintiff  must  recover 
on  the  strength  of  tils  legal  title  as  In  eject- 
ment, unleHS  defendant  entered,  inter  alia,  "by 
use  of  force,"  in  which  case  no  inquiry  can  be 
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made  aa  to  the  strength  of  the  legral  titles. 
Section  2128  provides  that  the  force  may  be 
by  "breaking  open  a  door,  window,  or  other 
part  of  a  house,  whether  any  person  be  within 
or  not."  Bdd,  that  the  entry  and  removal  of  a 
wire  fence  inclosing  a  vacant  lot,  though  done 
in  a  peaceable  manner,  and  replacing  it  with 
another  fence,  is  made  by  use  of  force. 

Appeal  from  circuit  court,  Mobile  county; 
William  S.  Anderson,  Judge. 

Forcible  entry  and  detainer  by  Delphlne 
Moog  against  Frank  Mallon.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  was  an  action  of  forcible  entry  and 
unlawful  detainer,  begun  against  appellant  by 
appellee  on  March  11,  1897,  before  a  Justice 
of  the  peace,  to  recover  possession  of  a  vacant 
lot  of  land  In  the  city  of  Mobile.  Appellant 
was  in  tmssesslon  of  the  land  sued  for  at  the 
commencement  of  this  suit,  claiming  title  to 
it,  and  bad  It  Inclosed  with  a  fence.  While 
the  suit  was  pending  and  ondetermlned  be- 
fore the  Justice,  the  cause  was  removed  to 
the  circuit  court  by  petition  under  the  provi- 
sions of  the  act  of  the  general  assembly  ap- 
proved February  16,  1897,  entlUed  an  act  "to 
provide-  for  the  removal  of  suits  of  unlawful 
detainer,"  etc.  (Acts  189&-97,  p.  1125;  Code, 
Si  2147-2149).  The  defendant  pleaded  not 
guilty,  and  the  statutes  of  limitations  of  three 
and  ten  years.  On  the  trial  of  the  cause,  the 
plaintiff  hitroduced  testimony  tending  to  show 
that  the  lot  of  land  described  in  the  com- 
plaint was  inclosed  by  the  plaintiff,  in  the 
summer  of  1896,  with  a  wire  fence,  the  wire 
being  fastened  to  posts  let  into  the  ground. 
The  said  lot  of  land  was  vacant  when  the 
plaintiff's  fence  was  erected,  there  being  no 
evidence  of  possession  at  that  time.  The  evi- 
dence for  the  plaintiff  tended  further  to  show 
that  the  wire  fence  inclosing  said  lot  was  of 
two  or  three  strands  fastened  to  the  posts 
about  two  feet  apart;  that  said  fence  was 
erected  by  workmen  at  the  instance  of  plain- 
tiff's husband,  one  B.  Moog;  that  the  said 
fence  was  removed  by  defendant,  and  a  board 
fence  erected  in  Its  stead.  Plaintiff  intro- 
duced the  original  papers  from  the  justice, 
showing  this  action  was  commenced  on  March 
19,  1897.  The  defendant  admitted  on  the 
trial  that  the  demand  notice  was  served  on 
him.  While  B.  Moog,  one  of  the  plaintiff's 
witnesses,  was  being  examined,  he  was  asked 
by  defendant's  counsel  if  plaintiff  had  any 
paper  title  to  the  land  in  controversy.  The 
question  was  objected  to  by  plaintiff,  and  the 
court  sustained  the  objection,  and  the  defend- 
ant excepted.  The  defendant  was  introduced 
as  a  witness  In  his  own  behalf,  and  his  testi- 
mony tended  to  show  that  he  knew  the  loca- 
tion of  the  land  In  controversy,  and  that  he 
previously  claimed  to  own  It,  and  that  he  had 
it  Inclosed  with  a  fence  about  May,  1896;  that 
the  lot  had  been  Inclosed  with  a  wire  fence 
by  Mr.  Moog  prior  to  that  time;  that  he  re- 
moved the  wire  fence  which  had  been  erected 
by  plaintiff,  and  put  his  fence  In  Its  stead; 
that  the  defendant,  In  erecting  his  fence  and 


In  removing  plaintiff's  fence,  did  It  In  a  quiet, 
peaceable  manner,  and  without  creating  any 
disturbance;  that  he  pulled  plaintiff's  posts 
from  the  ground,  and,  together  with  the  wire, 
deposited  them  on  an  adjoining  lot;  that  no 
persons  were  present  except  defendant  and 
the  men  whom  be  bad  employed  to  do  the 
work;  that  he  does  not  remember  whether 
any  of  the  wires  were  broken  In  removing  the 
plaintiff's  fence.  The  defendant  offered  docu- 
mentary evidence  to  prove  title  in  himself 
to  the  land  in  controversy,  the  data  of  the 
deed  to  himself  being  May  11,  1897.  Plain- 
tiff objected  to  this  deed,  because  It  was  exe- 
cuted after  this  action  was  begun.  The  court 
sustained  the  objection,  and  the  defendant  ex- 
cepted. Defendant  offered  further  documen- 
tary evidence,  in  order  to  show  title  In  him- 
self to  the  land  sued  for  through  a  series  of 
conveyances  from  the  United  States  to  defend- 
ant Plaintiff  objected  to  this  evidence,  the 
deed  to  defendant  bearing  date  May  11,  1897, 
being  the  same  deed  Just  offered  and  ruled 
out  by  the  conrt;  and  the  court  sustained  the 
objection,  and  the  defendant  excepted.  Upon 
the  introduction  of  all  the  evidence,  the  court, 
at  the  request  of  the  plaintiff,  gave  the  gen- 
eral afflrmatlve  charge  in  their  behalf,  to  the 
giving  of  which  charge  the  defendant  duly  ex- 
cepted. There  were  verdict  and  Judgment 
for  the  plaintiff.  The  defendant  appeals,  and 
assigns  as  error  the  sevo-al  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

McCarron  &  Lewis,  for  appellant  B.  T. 
Brvln,  for  appellee. 

DOWDELU  3.  This  was  an  action  of  for- 
cible entry  and  unlawful  detainer,  brought 
by  the  appellee,  Delphlne  Moog,  against  the 
appellant,  Frank  Mallon,  in  the  Justice  court 
In  the  city  of  Mobile.  The  cause  was  remov- 
ed to  the  circuit  court  of  Mobile  on  the  peti- 
tion of  the  defendant  Mallon,  under  the  pro- 
visions of  secUons  2147-2148  of  the  Code  of 
1896.  If  the  cause  had  been  carried  to  the 
circuit  court  by  appeal  from  the  Judgment  of 
the  Justice  of  the  peace.  It  would  need  no  ar- 
gument to  demonstrate  that  the  rulings  of  the 
circuit  court  on  the  trial  in  that  court  were 
free  from  error.  But  as  the  removal  of  the 
cause  was  had  under  the  provisions  of  the 
above  sections,  which  were  enacted  into  law- 
by  a  recent  act  approved  February  16,  1897, 
the  case  necessarily  calls  for  a  construction 
of  those  sections.  The  effect  of  the  act  In 
question  is,  in  certain  cases  of  forcible  entry 
and  unlawful  detainer,  where  the  possession 
of  the  defendant  is  not  acquired  by  virtue  of 
any  contract  or  agreement  with  the  plain- 
tiff, or  by  force,  to  convert  the  proceedings 
into  a  statutory  action  of  ejectment;  the  mani- 
fest purpose  being.  In  such  cases,  to  save  m 
multiplicity  of  suits.  Under  the  provisions 
of  the  statute  the  sworn  petition  of  the  de- 
fendant for  removal,  among  other  statements, 
must  contain  a  statement  that  the  entry 
was    made    peaceably  and  under  claim  of 
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title.  Without  this  statement  no  authority 
Is  conferred  on  the  Judge  to  order  the  re- 
moval. To  entitle  the  defendant  to  the  bene- 
fits conferred  by  the  statute.  It  is  not  enough 
that  his  entry  was  a  peaceable  ooe,  but  It 
must  also  have  been  made  under  a  claim 
of  title.  It  Is  not  sufficient  If  the  claim 
Is  set  up  under  an  after-acquired  tlUe.  One 
who  enters,  though  peaceably,  without  title 
or  claim  of  titie,  is  but  a  trespasser;  and  the 
statute  was  not  enacted  for  the  benefit  of 
trespassers.  The  only  evidence  offered  by 
the  defendant  of  title  or  chiim  of  titie  was 
the  titie  wlUch  he  acquired  long  after  his  en- 
try, and  even  subsequent  to  the  removal  of 
the  cause  into  the  circuit  court  The  bill  of 
exceptions  recites  that  the  defendant  was  in- 
troduced as  a  witness  In  his  own  behalf,  and 
bis  testimony  tended  to  show  "that  he  knew 
the  land  In  controversy,  and  that  he  had  it 
inclosed  with  a  fence  alMut  May,  1896;  that 
the  lot  had  been  inclosed  with  a  wire  fence 
by  Mr.  Moog  prior  to  that  time;  that  he  re- 
moved the  wire  fence  which  had  be«i  erect- 
ed by  plaintiff,  and  put  his  fence  In  its 
stead;  tliat  the  defendant,  in  erecting  his 
fence,  and  in  removing  plaintifTs  fence,  did 
It  in  a  quiet,  peaceable  manner,  and  without 
creating  any  disturbance;  that  he  pulled 
plaintiff's  posts  from  the  ground,  and,  togeth- 
er with  the  wire^  deposited  them  on  an  ad- 
Joining  lot;  that  no  persons  were  present  ex- 
cept defendant  and  the  men  whom  he  em- 
ployed to  do  the  work;  that  he  does  not  re- 
member whether  any  of  the  wires  were  brok- 
en in  removing  the  plaintifTs  fence."  This 
was  all  of  the  evidence  on  the  part  of  the  de- 
fendant relating  to  manner  of  his  entry  upon 
the  lot  That  the  defendant  had  "previously 
claimed  to  own  the  lot"  does  not  show  that 
he  was  claiming  to  own  it  at  the  time  of  his 
entry,  and  that  he  entered  tmder  claim  of 
title. 

Section  2149  of  the  Code,  which  corresponds 
with  section  8  of  the  original  act  provides: 
"On  the  trial  of  all  cases  removed  under  the 
provisions  of  the  two  preceding  sections,  to 
the  circuit  court,  the  plaintiff  must  recover 
on  the  strength  of  his  legal  titie  as  in  a  stat- 
utory action  in  the  nature  of  an  action  of 
ejectment  unless  he  can  prove  that  the  de- 
fendant or  those  under  whom  he  claims,  en- 
tered on  said  lands  under  some  contract  or 
agreement  between  [with]  plaintiff,  or  those 
under  whom  he  claimed,  or  by  use  of  force; 
in  which  latter  case  no  inquiry  can  be  had 
as  to  the  respective  strength  of  the  legal  titie 
of  the  plaintiff  or  defendant"  What  la 
meant  by  the  expression  in  the  statute,  "by 
use  of  force,"  becomes  a  pertinent  question, 
and  we  may  here  observe  that  it  does  not 
necessarily  Involve  a  disturbance  or  breach  of 
the  peace.  In  section  2126,  which  forms  a 
part  of  the  chapter  that  embraces  the  sec- 
tions under  consideration,  we  find  the  legis- 
lative interpretation  of  what  constitutes  force 
In  actions  of  this  character.  That  section  is 
as  follows:    "A  forcible  entry  and  detainer 


Is,  where  one,  by  force  or  strong  hand,  or  by 
exciting  fear  or  terror,  enters  upon  and  de- 
tains lands  or  tenements  in  the  possession  of 
another;  as  by  breaking  open  doors,  win- 
dows, or  any  other  part  of  a  house,  whether 
any  person  be  within  or  not;  by  threats  of 
violence  to  the  party  in  possession,  or  by 
such  words  or  actions  as  have  a  tendency  to 
excite  fear  or  apprehension  of  danger;  by 
putting  out  of  doors,  or  removing  the  goods 
or  chattels  of  the  party  in  possession;  or  by 
entering  peaceably,  and  then,  by  unlawful  re- 
fusal, or  by  force  or  threats,  turning  or  keep- 
ing the  party  out  of  possession."  The  for- 
cible entry  and  detainer  may  be  of  lands  or 
tenements.  The  force  used  may  be  by  "break- 
ing open  a  door,  window,  or  other  part  of  the 
house."  The  presence  or  absence  of  the 
party  in  the  prior  actual  possession  at  the 
time  of  such  entry  is  immaterial.  We  con- 
fess we  can  see  no  difference  in  principle  be- 
tween entering  upon  and  breaking  down  and 
removing  a  fence  inclosing  a  vacant  lot  and 
detaining  the  same  and  in  breaking  open  a 
door  of  a  vacant  house  and  detaining  the 
same.  What  would  be  termed  "the  use  of 
force"  In  the  latter  would  be  the  same  in  the 
former.  If,  In  the  present  case,  a  house  had 
been  upon  the  lot  in  question,  and  in  the  ab- 
sence of  the  plaintiff,  the  party  in  actual  pos- 
session, the  defendant  had  entered  by  "break- 
ing open  a  door  or  window,"  it  would  hardly 
be  contended  that  the  entry  was  without  the 
"use  of  force,"  though  done  "in  a  quiet  and 
peaceable  manner."  The  plaintiff  had  the 
actual  possession  of  the  lot;  had  inclosed  the 
same  with  a  wire  fence.  The  law  did  not 
require  her  to  remain  in  person  upon  U,  and 
stand  guard  over  it  The  defendant  In  her 
absence,  entered,  and  removed  said  wire 
fence,  though  "In  a  quiet  and  peaceable  man- 
ner," and  replaced  It  with  a  fence  of  his  own. 
We  hold  that  such  entry  was  made  by  use  of 
force. 

The  case  of  McGonegal  v.  Walker,  23  Ala. 
361,  cited  by  counsd  for  appellant,  is  dis- 
tinguishable from  the  present  gase.  In  that 
case  Walker,  as  shown  by  the  statement  of 
the  facts,  the  plaintiff  In  the  forcible  entry 
suit  had  entered  upon  the  land,  which  was 
then  in  the  actual  possession  of  the  defend- 
ant and  was  proceeding  to  construct  a  fence, 
which  the  defendant  tore  down,  and  removed 
back  to  near  the  old  fence  line  between  the 
parties.  The  defendant  McGonegal,  being 
already  in  peaceable  possession,  the  bare  re- 
moval of  thQ  fence  would  not  constitute  for- 
cible entry  and  detainer.  This  is  as  we  un- 
derstand that  case.  In  the  present  case  there 
is  no  pretense  of  prior  possession  on  the  part 
of  the  defendant  or  possession  at  the  time 
the  plaintiff  inclosed  the  lot  with  her  own 
fence.  Under  the  facts  of  this  case,  accord- 
ing to  the  construction  we  have  given  the 
statute,  the  legal  titie  could  not  be  Inquired 
into.  We  find  no  reversible  error  In  the  rec- 
ord, and  the  Judgment  of  the  circuit  court  la 
affirmed. 
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BTRNB)  T.  HBBBRT.     (No.  12,65&> 

(Snprezne  Oonrt  of  Louisiana.     March  21, 
1886.) 

tBTTTOET    AOnOK— JUBOMBNT— APPBAli— RmUHD. 

1.  To  plaintiff's  petitory  action,  defendant  an- 
•wered  that  he  lield  the  land  under  lease  from 
the  heirs  of  Bo^art,  but  did  not  disclose  their 
names  or  domicile.  The  heirs  were  not  made 
parties.  There  was  judgment  awarding  plain- 
tiff, on  his  showing  of  title,  possession  as 
against  the  lessee,  but  rejecting  his  demand 
'in  all  other  respects."  Bfaving  prayed  to  be 
declared  the  owner,  this  judgment  disallowed 
bis  demand  of  ownership.  BM,  as  he  sned  for 
the  ownership  of  the  land,  and  for  possession 
thereof  as  an  accessory  to  snch  ownership, 
there  is  error  in  the  judgment,  which,  while 
awarding  him  possession,  rejects  his  claim  of 
ownership. 

2.  The  rejection  of  his  plea  of  ownership  left 
nothing  to  predicate  the  decree  of  possession 
upon. 

3.  The  court  will,  in  the  exercise  of  a  sound 
discretion,  remand  a  case  when,  in  Its  judg- 
ment, the  ends  of  justice  require  it. 

(Syllabus  by  the  Court) 

Appeal  from  judicial  district  conrt,  parish 
of  Iberville;  BL  B.  Talbot,  Judge. 

Actloa  by  Joseph  Byrne  agalnstAmedSe  X. 
H6bert  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

Robert  N.  Sims  (Fenner,  Henderson  &  Fen- 
ner,  <^  counsel),  for  appellant  H6bert  St 
H6bert,  for  appellee. 


NCHOLLS,  C.  J.  The  plaintiff,  In  his  peti- 
tion, filed  March  4,  1897,  alleged  that  he  was 
the  owner  of  lots  8,  4,  6,  and  6  of  section  4, 
In  township  9  S.,  of  range  1  K.,  S.  D.  E.  Mis- 
sissippi river,  containing  149.64  acres,  by  vir- 
tue of  an  entry  on  said  lots  made  under  sec- 
tion 2290,  Rev.  St  U.  a,  on  August  14,  1894, 
as  would  appear  by  the  receiver's  certificate 
of  said  enti7,  annexed  to,  and  made  part  of, 
his  petition;  that  immediately  after  his  said 
entry  be  went  upon  the  lands  entered,  and 
began  to  cultivate  and  Improve  them;  that 
on  the  15th  day  of  June,  1895,  in  the  suit  of 
Edward  Bryant,  agent  of  the  heirs  of  Wllbel- 
mns  Bogart,  against  Joseph  Byrne  et  al.,  an 
Injunction  Issued  to  him,  commanding  and 
restraining  and  prohibiting  him  from  any  fur- 
ther use  or'  cultivation  of  said  lands;  that 
on  the  8d  of  August,  1895,  the  said  Injunction 

'was  dissolved  by  a  judgment  of  the  district 
court  f6r  Iberville  parish,  as  would  appear 
from  the  proceedings  In  said  suit,  annexed  to, 

'  and  made  part  of,  the  petition;  that  from  the 
date  of  the  Injunction  above  mentioned  (June 
15,  1895)  up  to  the  date  of  the  filing  of  his 

'petition,  notwithstanding  the  dissolution  of 
said  In^ctlbn,  defendant,  claiming  to  be  the 
lessee  of  the  heirs  of  Bogart,  had  been  in 
constant  possession  of  hts  said  property;  that 
be  had  made  demand  for  the  possession  of 
the  same  In  vain;  that  he  desired  to  be  put  in 
possession  of  his  property,  by  judgment  of  the 
court,  by  the  sheriff  of  the  parish  of  Iber- 
ville, and  to  that  end  he  brought  suit  against 


the  defendant,  the  lessee  aforesaid;  that  the 
possession  of  defendant  of  his  property  had 
been  In  bad  fBlth,  and  without  color  of  au- 
thority or  title;  that  he  should  be  condemned 
to  pay  petitioner  rent  at  the  rate  of  five  dol- 
lars an  acre  per  annum  for  his  property  from 
June  16,  1895,  until  the  termlnAtlon  of  the 
suit,  with  legal  Interest  from  the  dAte  of 
judgment  The  prayer  of  his  petition  was 
that  there  be  Judgment  in  his  favor  against 
defendant  decreeing  him  to  be  the  owner  of 
lots  Nos.  8,  4,  5,  and  6,  aforesaid,  and  com- 
manding the  sheriff  of  the  parish  of  Iberville 
to  put  petitioner  In  possession  of  said  prop- 
erty; that  he  have  further  Judcnnent  against 
defendant  for  rent  due  him  as  alleged  In-  the 
petition.  Defendant  filed  several  exceptions. 
One  was  that  the  allegations  of  plalnUff's  peti- 
tion did  not  disclose  any  cause  of  action 
against  defendant;  a  second,  that  plaintiff 
was  absolutely  without  right  to  prosecute  this 
suit,  or  stand  In  judgment  for  this:  that  the 
pretended  certificate  of  entry  declared  on  by 
l^intlff  was  the  subject  of  contest  and  con- 
trotcersy  In  the  land  department  of  the  United 
States,  and  said  pretended  entry  had  been 
suspended  and  was  Inoperative;  that  said  con- 
test was  being  prosecuted  by  the  state  of 
Louisiana,  and  plaintiff  was  a  party  thereto. 
Both  of  these  exceptions  were  overruled.  De- 
fendant prayed  oyer  of  the  receiver's  certifi- 
cate of  entry  declared  upon  by  plaintiff;  al- 
leging that  it  bad  not  been  filed,  although 
averred  to  have  been  annexed  to  the  petition. 
The  certificate  was  produced  and  filed.  It 
was  as  follows: ' 

"Receiver's  Receipt  No.  15,864.  Application 
No.  15,864.  Homestead.  Receiver's  OflJce, 
New  Orleans,  August  14th,  1894.  Received 
of  Joseph  Byrne  the  sum-  of  thirteen  dollars 
seventy-five  cents,  being  the  amount  of  fee 
and  compensation  of  register  and  receiver  for 
the  entry  of  lots  8,  4,  5,  and  6  of  section  4,  In 
township  9  south,  of  range  1  E.,  S.  D.  B.  Mis- 
sissippi river,  under  section  No.  2290,  Revised 
Statutes  of  the  United  States. 

"[Signed]    (Charles  P.  Johnston,  Receiver. 

"$13.76.    149»</ioo  acres. 

"Note.  It  is  required  of  the  homestead  set- 
tler that  he  shall  reside  upon  and  cultivate 
the  land  embraced  In  his  homestead  entry  for 
a  period  of  five  years  from  the  time  of  filing 
the  affidavit,  being  also  the  date  of  entry. 
An  abandonment  of  the  land  for  more  than 
six  months  works  a  forfeiture  of  the  claim. 
E'nrther,  within  two  years  from  the  expira- 
tion of  the  said  five  years  he  must  file  proof 
of  his  actual  settlement  and  cultivation,  fall- 
ing to  do  which  his  entry  will  be  cauceled. 
If  the  settler  does  not  wish  to  remain  five 
years  on  his  tract,  he  can  at  any  time  after 
fourteen  months  pay  for  It  with  cash  or  land 
warrants,  upon  making  proof  of  settlement 
iand  of  residence  and  cultivation  from  date  of 
filing  affidavit  to  the  time  of  payment" 

Defendant  filed  ah  answer  under  reserva- 
tion of  his  exceptions.  He  first  pleaded  the 
general  issue. -Ftuther  answering,- he  denied 
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that  t>bilDtIff  was  the  owner  of  the  lands  de- 
scribed in  the  petition;  be  averred  that  plain- 
tiff had  no  title  thereto  of  any  Und  vbatso- 
ever,  and  that  the  alleged  certificate  of  entry 
was  a  mere  receipt  for  fees  and  commissions, 
under  section  2290  of  the  Revised  Statutes  of 
the  T7nlted  States.  He  denied  that  plafaitlfl 
was  ever  the  bona  fide  possessor  of  said  lands, 
which  form,  and  have  since  BO  years  or  more 
formed,  a  part  of  the  plantation  now  owned 
by  the  Bogart  heirs,  from  whom  respondent 
holds  under  a  lease.  He  averred  that  said 
lands  were,  and  had  been  since  60  years  or 
more,  within  the  indogures  and  well-estab- 
lished boundaries  of  said  plantation,  and  in 
the  quiet,  i)eaceable,  and  uninterrupted  pos- 
session of  respondent's  lessees  and  their  au- 
thors, as  owners;  that  more  than  a  year 
prior  to  the  attempt  of  plaintiff  to  take  unlaw' 
fDl  possession  of  said  lands,  resiMndent  had 
been  in  the  quiet,  peaceable,  and  onlntemipt- 
ed  possession  thereof  as  lessee  of  said  planta- 
tion, and  that  plaintiff's  attempt  to  cross  said 
boundaries  and  inclosures  was  an  act  of  will- 
ful and  malicious  trespaes;  that  the  pre- 
tended receipt  was  not  a  "muniment  of  title," 
and  conveyed  no  title  sufficient  to  support  a 
petitory  action;  that  said  pretended  receipt 
was  Issued  In  violation  of  law,  and  that  the 
same  was  obtained  by  plaintiff  by  means  of 
false  representations  In  his  application  for  a 
homestead  entry;  that  plaintiff  Was  absolute- 
ly without  any  legal  right  or  capacity  to  prose- 
cute or  maintain  this  suit,  and  that  respond- 
ent was  entitled  to  be  quieted  in  his  posses- 
sion of  said  lands  forming  part  of  said  plan- 
tation, as  lessee  of  the  same;  that  the  land 
in  controversy  was  worth  more  than  $2,000. 
He  prayed  that  plaintiCr's  demand  be  rejected, 
and  that  there  be  judgment  qnietlng  him  in' 
bis  possession  as  lessee  of  said  owners,  with 
costs.  The  district  tourt  rendered  judgment 
"in  favor  of  the  plaintiff  and  against  the  de- 
'  fendant,  giving  the  plaintiff,  Byrne,  as  against 
the  defendant,  Hubert,  possession  of  lots  8,  4, 
6,  and  6  of  section  4,  in  township  0  south,  of 
range  1  K.,  S.  D.  E.  BiUsslssIppI  river,"  and 
commanding  that  "he  be  placed  in  possession 
of  said  property  by  the  sheriff  of  this  parish." 
It  was  further  ordered  that  'in  all  other  re- 
qtects  the  demand  of  plaintiff  be  rejected." 
Defendant  appealed.  In  the  supreme  court 
defendant  pleaded  as  an  exception  the  pre- 
scription of  one  year  In  bar  of  the  action  of 
the  plaintiff  for  the  possession  of  the  prop- 
erty. He  also  contingently  prayed  for  the  re- 
manding of  the  case.  Plaintiff  answered  the 
appeal,  praying  that  the  judgment  be  amend- 
ed so  as  to  allow  him  the  rents  as  prayed  for 
In  bis  petition.  He  prayed  that  in  all  other 
respects  the  judgment  be  affirmed.  The 
plaintiff  aatu  to  be  recognized  and  decreed  to 
be  the  owner  of  the  property  described  In  his 
petition,  and  to  be  placed  in  possession  of  the 
same. 

The  evidence  in  this  case  shows  that  the 
property  involved  in  this  litigation  has  been 
continnoualy  in  the  possession  of  the  authors 


of  the  heirs  of  Bogart,  and  of  the  heirs  of 
Bogart  and  of  their  lessees,  for  over  40  years, 
—a  period  long  antedating  the  homestead  cer- 
tificate of  entry  on  which  the  plaintiff  has  de- 
clared,—with  the  exception  of  a  slight  dis- 
turbance of  their  possession  by  the  plaintiff 
In  this  suit  just  after  he  received  the  cer- 
tificate mentioned.  As  soon  as  this  act  of  dis- 
turbance occurred,  one  Edward  Bryant,  claim- 
ing to  be  the  agent  of  the  heirs  of  Bogart, 
applied  for,  and  on  the  10th  of  June,  1806,  ob- 
tained, an  order  for  an  injunction,  which  in- 
junction Issued  on  the  16th  of  that  month, 
"commanding  plaintiff  to  cease  disturbing  the 
heirs  of  Bogart  in  their  real  and  actual  pos- 
session of  the  land."  This  Injunction  was  dis- 
solved on  the  81st  of  August,  1895,  on  mo- 
tion of  defendant  in  injunction;  but  solely  on 
the  ground  that  the  agency  of  ^ryant  had  not 
been  established.  Notwithstanding  this  dis- 
solntion,  Byrne  never  attempted  either  to  take 
gr  to  claim  possession  of  the  property  until 
the  present  snlt  was  instituted,  on  March  4, 
1807.  The  only  evidence  introduced  by  the 
plaintiff  was  the  homestead  certificate,  of  date 
of  the  14th  August,  1894;  testimony  going  to 
show  the  entering  upon  the  property  by  plain- 
tiff shortly  after  he  had  obtained  the  same, 
which  action  was  enjoined  by  Bryant;  and 
the  Injunction  proceedings  themselves.  The 
evidence  shows  that  the  defendant,  H6bert, 
was  in  possession  of  the  property  as  lessee  of 
the  heirs  of  Bogart  at  that  time,  and  that  he 
had  been  In  possession  as  such  anterior  to  the 
date  of  the  homestead  certificate.  The  court 
thought  Itself  authorized,  under  this  evidence, 
In  decreeing  thAt  plaintiff  should  be  placed  In 
possession  of  the  property;  but,  though  sus- 
taining his  demand  to  that  effect,  it,  'in  other 
respecta,  rejected  it"  Plaintiff  denies  that 
by  this  decree  his  ownership  of  the  property 
was  negatived,  and  insists  that  the  only  rea- 
son why  the  judgment  was  framed  as  It  was, 
was  because  the  defendant  had  been  shown  to 
be  the  lessee  of  the  heirs  of  Bogart;  and  by 
reason  of  that  fact  the  court  was  of  opinion 
that  the  question  of  title  could  not  be  passed 
upon  contradictorily  with  the  defendant,  but 
that  the  question  of  possession  could,  under 
the  dedsions  of  this  court  In  Plnmmer  v. 
Schlatre,  4  Rob.  29;  Drenz  t.  Kennedy,  12 
Rob.  480;  Klbig  v.  Fish,  4  Mart  <N.  S.)  8ftl; 
Fusilier  v.  Hennen,  6  Mart  (N.  S.)  71;  Bayou- 
jon's  Heirs  v.  Criswell,  Id.  232;  Young  v. 
Chamberlln,  15  La.  Ann.  454.  He  contends 
that  the  judgment  of  the  court  on  the  quea- 
tion  of  the  possession  was  correct;  asserting 
that  the  evidence  established  that  the  defend- 
ant and  Els  lessor  were  trespassers  upon  the 
public  lands  of  the  United  States,  and  that, 
as  against  eiflier  the  lessor  or  the  lessee, 
plaintiff  had  the  "right  of  possession"  at  any 
time  under  his  homestead  certificate. 

Article  43  of  the  Revised  Code  of  Practice 
declares  that  "the  petitory  action,  or  one  by 
which  real  property,  or  any  immovable  right 
to  such  property,  may  be  subjected,  is  claim- 
ed, must  be  brought  against  the  person  who 
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Is  In  the  actual  possession  of  the  Immovable, 
even  it  the  person  having  the  possession  be 
only  the  farmer  or  lessee.  But,  If  the  farmer 
or  lessee  of  a  real  estate  be  sned  for  that 
cause  of  action,  he  must  declare  to  the  plain- 
tiff the  name  and  the  residence  of  his  lessor, 
who  shall  be  made  a  party  to  the  suit,  If  he 
reside  In  the  state,  or  Is  represented  therein, 
and  who  must  defend  It  In  the  place  of  the 
tenant,  who  shall  be  discharged  from  the 
suit"  ArOcle  2704  of  the  Revised  Civil  Code, 
referring  to  acts  by  which  the  possession  of 
a  lessee  Is  disturbed,  says:  'If  the  persons 
by  whom  those  acts  of  disturbance  have  been 
committed,  pretend  to  have  a  right  to  the 
thing  leased,  or  It  the  lessee  is  cited  to  ap- 
pear before  a  court  of  justice  to  answer  to 
the  complaint  of  the  person  thus  claiming  the 
whole  or  part  of  the  thing  leased,  or  claim- 
ing some  servltVide  on  the  same,  he  shall  call 
the  lessor  In  warranty,  and  shall  be  dismissed 
from  the  suit  If  he  wishes  it,  by  naming  the 
person  under  whose  rights  he  possesses." 
Plaintiff  maintains  that,  although  the  defend- 
ant mentioned  the  "Bogart  heirs"  as  being  his 
lessors,  he  did  not  give  their  names  or  resi- 
dences, and  did  not  ask  that  they  be  cited  In 
warranty,  or  made  parties  to  the  salt;  that, 
under  such  circumstances,  defendant,,  in  the 
actual  possession  of  the  property,  was  not  en- 
titled to  be  dismissed  from  the  suit,  but  that 
plaintiff  was  entitled  to  carry  It  on  to  Judg- 
ment contradictorily  with  him,— certainly,  at 
least,  as  to  the  issue  of  the  right  of  posses- 
sion. Defendant  did  not  mention  the  names 
of  the  different  heirs  of  Bogart,  nor  did  he 
give  the  place  of  their  residences.  Whether 
he  knew  himself  who  they  were,  or  where 
they  lived,  does  not  appear.  He  certainly 
must  have  known  the  name  or  names  of  the 
person  or  persons  who  acted  for  the  lessors 
with  respect  to  the  lease.  Plaintiff,  in  his 
petition,  refers  to  lessors  himself  as  "heirs  of 
Wllhelmus  Bogart"  Defendant  did  not  ask 
to  have  his  lessors  made  parties  or  cited  in 
warranty,  nor  did  he  ask  to  be  dismissed  from 
the  suit  We  do  not  understand  him  to  claim 
that  the  suit  should  be  abated  by  reason  t>f 
the  present  situation  of  affairs,  but  to  contend 
that  no  Judgment  should  or  could  be  rendered 
against  him,  as  matters  now  stand,  and  that, 
should  he  be  wrong  in  that  respect  the  Judg- 
ment as  rendered  was  not  warranted.  Plain- 
tiff claims  to  be  the  owner  of  the  property 
described  in  his  petition,  and  to  be  placed  in 
possession  thereof.  The  rtght  of  possession 
asserted  is  simply  that  which  is  the  incident 
and  accomplishment  of  a  right  of  a  claimed 
right  of  ownership.  Plaintiff's  pleadings  con- 
tain none  of  the  allegations  which  would  au- 
thorize the  right  of  possession  to  be  taken 
up  and  disposed  of  as  a  substantive  issue.  In- 
dependently of  the  question  of  title.  The  pe- 
tition, viewed  from  the  standpoint  of  the  aiC- 
tion  being  a  possessory  action,  proper,  under 
the  Code  of  Practice,  could  not  be  made  the 
basis  of  a  Judgment  in  a  suit  of  that  char- 
acter, and  would  fall  under  an  attack  made 


upon  it  through  an  exception  of  no  cause  of 
action. 

The  syllabus  In  Plummer  t.  Schlatre,  4  Rob. 
29,  cited  by  plaintiff,  declares  that  article  43 
of  the  Revised  Code  of  Practice  "applies  only 
when  the.lessor  or  owner  of  the  property  sued 
for  resides  in  the  state,  or,  being  absent  is 
represented  therein.  If  the  lessor  reside  out 
of  the  state,  and  is  not  represented  therein, 
the  lessee  must  defend  the  suit  in  his  absence." 
There  Is  nothing  to  show  in  the  case  at  bar 
that  the  heirs  of  Bogart  are  absentees  from  the 
state.  The  particular  state  of  facts  under 
which  a  lessee  is  declared,  by  that  decision, 
authorized  to  defend  a  petitory  action  on  be' 
half  of  his  lessor,  does  not  appear.  In  Plum- 
mer V.  Schlatre,  defendant's  pleadings  were 
of  the  vaguest  character.  Made  defendant  in 
a  i>etitory  action  in  which  a  decree  for  the 
ownership  and  possession  of  a  slave  in  his 
possession  was  demanded,  Schlatre,  In  his  an- 
swer, declared  that  he  was  not  her  owner,  but 
held  her  as  the  property  of  one  Wilkinson, 
who  was  an  absentee,  and  that  he  had  ha  In 
trust  for  him;  that  Wilkinson  was  bound  to 
defend  him  in  the  peaceable  possession  of 
the  property;  that  it  was  necessary  that  an  at- 
torney be  appointed  to  represent  him  In  the 
defense  of  the  suit  He  prayed  that  Wilkin- 
son be  called  in  warranty;  that  an  attorney 
be  appointed  to  represent  him;  and,  should  a 
Judgment  be  rendered  against  defendant  for 
any  damages  or  costs,  that  the  same  Judg- 
ment be  rendered  in  his  favor  against  Wilkin- 
son, etc.  Plaintiff  excepted  to  the  call  In 
warranty  on  the  ground  that  defendant  did 
not  show  himself  entitled  to  it  and  that  sodi 
a  call  could  not  be  made  after  a  Judgment  by 
default  had  been  taken.  The  court  said  that 
the  only  question  before  it  resulted  from  plain- 
tiff's exception  to  defendant's  attempt  to  call 
In  warranty  the  person  whom  he  declared  to 
be  the  owner  of  the  slave  sued  for;  that  he 
did  not  show  in  his  answer  bow,  or  under 
what  precarious  title,  the  slave  was  put  in  his 
possession,  nor  did  be  inform  the  court 
whether  be  held  the  slave  as  the  lessee  or  as 
the  agent  of  the  owner;  that  that  was  un- 
doubtedly insufficient;  that  were  the  provi- 
sions of  article  43  of  the  Revised  Code  of 
Practice  and  article  2674  of  the  Revised  Civil 
Code  to  be  held  applicable  to  the  lessee  of  a 
slave,  entitling  him  to  be  dismissed  from  the 
suit  If  he  widaed  It  by  naming  the  person 
under  whose  right  he  possessed,  the  looseness 
of  defendant's  allegations,  onsnpported  by  hia 
oath  or  any  other  evidence,  would  deprive  him 
of  the  right  of  calling  the  owner  In  warranty. 
We  think  it  evident  that  the  court  did  not 
consider  that  the  defense  was  made  in  good 
faith,  or  that  defendant  was  not,  as  the  party 
actually  in  possession,  really  the  one  against 
whom  plaintiff  could  rightfully  have  directed 
bis  proceedings.  It  is  true  that  the  court  In 
the  course  of  its  opinion,  stated  that  by  reason 
of  the  terms  of  the  law  having  declared  tiiat 
if  the  lessor  resided  in  the  state,  or  be  repre- 
sented therein,  be  should  be  made  a  party  to 
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the  suit,  it  sesulted,  by  Implication,  that  if  tbe 
lessor  resided  out  of  tbe  state,  and  was  not 
represented  therein,  tbe  lessee  should  take  up- 
on  bimseU  to  defend  tbe  suit  In  tbe  absence  of 
tbe  owner;  but  that  statement  was  not  called 
for  by  tbe  necessities  of  tbe  case,  and  was  an 
obiter  dictum,  which  has  not  since  l>een  fol' 
lowed.  Tbe  court  aflQrmed  the  judgment  ren- 
dered In  the  case,  which  was  for  plaintiff,  de-  ' 
creelng  bim  to  be  the  owner  of  the  property. 
In  Xoung  T.  Cbamberlin,  15  La,  Ann.  454^ 
cited  by  plaintiff,  in  which  tbe  defendant  was 
tbe  lessee  of  one  Hollister,  who  was  a  veat' 
dent  of  the  state  of  Michigan,  tbe  case  was 
tried  as  between  tbe  plaintiff  and  tbe  lessee 
alone,  and  the  court  expressly  declared  that 
tbe  lessee  was  without  capacity  to  stand  tbe 
Judgment  as  to  the  Question  of  title.  As  a  mat- 
ter of  course,  a  lessee  may  so  frame  his  plead- 
ings, and  so  control  tbe  evidence  advanced  un- 
der them,  when  called  into  a  suit  as  defendant 
in  a  petitory  action,  as  to  warrant,  in  the  par- 
ticular case,  a  Judgment  for  the  property;  but 
that  Is  tbe  result  of  a  matter  of  fact,  not  of 
law.  Tbe  argument  a  contrario  is  not  a  very 
safe  one  to  be  followed.  We  know  of  no  law 
authorizing  a  lessee,  as  such,  to  stand  in  Judg- 
ment on  a  question  of  title  on  behalf  of  his 
lessor,  whether  the  latter  be  a  resident  of  tbe 
state  or  an  absenteee.  In  either  case,  he 
sbould  be  made  a  party  to  tbe  suit  If  pres- 
ent or  represented,  be  sbould  be  made  a  party, 
either  personally  or  through  bis  authorised  rep- 
resentative; if  absent,  by  a  curator  ad  hoc,  un- 
der articles  116  and  963  of  tbe  Revised  Code 
of  Practice. 

Plaintiff  contends  that  although  tbe  court, 
in  Young  v.  Cbamberlin,  15  La.  Ann.  454,  de- 
clares that  tbe  lessee  cannot  stand  in  Judg- 
ment for  bis  lessor  on  a  question  of  tiUe,  it 
holds  that  the  "right  of  possession"  of  tbe 
property  can  be  passed  on  and  determined  be- 
tween them,  and  that  is  all  1;bat  is  needed  for 
the  purposes  of  tbe  present  suit  The  plain- 
tiff In  Young  v.  Ghamberlin  was  nonsuited, 
80  that  that  decision  throws  little  light  upon 
this  subject  There  may  be  cases  so  circum- 
stanced as  to  facts  as  to  authorize  a  decree  as 
to  tbe  right  of  possession,  but  they  sbould  be 
exceptlonaL  Viewed  exclusively  from  tbe 
standpoint  of  matters  between  tbe  plaintiff 
and  a  lessee,  there  might  be  no  particular  ob- 
jection to  be  urged  against  tbe  parties  going 
to  trial  on  that  issue,  if  they  thought  proper 
so  to  do;  but  when  we  come  to  consider  the 
effect  of  such  a  course  upon  the  rights  of  the 
lessor,  things  take  on  an  entirely  different 
form.  A  change  of  the  possession  of  the  prop- 
'erty  from  a  lessee  to  a  plaintiff  in  such  a  suit 
operated  through  the  execution  of  a  Judg- 
ment to  which  the  lessor  was  no  party,  carry- 
ing with  It,  as  a  result  the  necessity  of  tbe 
lessor's  being  forced  to  resort  to  a  petitory  ac- 
tion to  regain  possession,  would  open  wide  the 
door  to  collusion,  fraud,  and  Injury.  A  lessor 
who  bad  been  in  possession  of  property  for 
years,  as  owner,  and  who  would  be  entitled, 
as  against  any  one  advancing  adverse  claims. 


to  force  and  exact  the  cieareAt  proof  of  tbe 
rlghtfiilness  of  such  claims,  would  find  him- 
self suddenly,  without  any  fault  of  his,  called 
upon  to  take  the  position  of  a  plaintiff,  instead 
of  a  defendant  In  a  petitory  action,  and  tbd 
whole  burden  of  proof  required  in  such  an  ac- 
tion shUted  onto  him.  On  tbe  other  hand,  a 
plaintiff  claiming  a  legal  right  is  entitled  to 
Qnd  a  defendant  against  whom  be  should  pro- 
ceed; and  a  defendant,  by  .obstinately  refusing 
to  disclose  the  name  or  residence  of  bis  lessor, 
might  place  bim  at  defiance,  or  throw  unnec- 
essary and  unjustifiable  obstacles  and  delays 
In  tbe  way  of  the  enforcement  of  rights.  Dis- 
cussing tbe  question  of  possession  even  simply 
as  between  a  plaintiff  and  a  lessee,  the  court, 
in  Young  V.  Cbamberlin,  said:  "The  posses- 
sion of  a  lessee  Is  the  possession  of  his  lessor, 
and,  before  bis  possession  can  be  disturbed  in 
a  petitory  action,  plaintiff  must  show  a  good 
and  perfect  title  in  himself,  as  required  by 
article  44  of  the  Revised  Code  of  Practice; 
for,  if  tbe  lessor  bad  been  made  a  party  to  tbe 
suit,  he  might  have  shown  a  title  in  himself 
paramonnt  to  any  title  exhibited  by  the  plain- 
tiff, short  of  a  good  and  perfect  title  against 
the  whole  world,  and  thereby  have  protected 
his  possession  through  bis  lessee.  *  *  • 
The  plaintiff  in  a  petitory  action  Is  bound, 
even  against  a  naked  possessor,  to  produce  a 
title  anterior  In  date  to  tbe  possession  of  tbe 
defendant.  In  order  to  establish  ownership  in 
himself,  and  to  repel  the  ownership  in  the  de- 
fendant resulting  from  bis  possession.  Rer. 
Code  Prac.  art  44;  Bedford  v.  tJrquhart  8 
La.  246.  If  the  defendants  be  regarded  as 
naked  possessors,  the  plaintiff  has  failed,  in 
his  evidence,  to  make  out  his  case  against 
tbem,  because  tbe  allegations  of  his  petition, 
wttlch,  as  Judicial  admissions,  conclude  hlmv 
establish  the  fact  that  his  title  was  not  ante- 
rior in  date,  but  subsequent  to  the  possession 
of  the  defendants,  because  at  tbe  date  of  bis 
title  the  defendants  were  in  possession  of  the 
land,  and  there  ia  no  evidence  of  Ills  vendor's 
title  prior  to  that  date  whldi  can  be  consid- 
ered as  affecting  the  lessor's  right  of  possession 
through  his  lessee." 

Applying  the  rule  here  announced,  how  does 
this  case  stand,  as  I)etween  plaintiff  and  de- 
fendant? Plaintiff  starts  out  with  the  as- 
sumption that  defendant  and  his  lessors  are 
naked  trespasser  upon  the  property,  though 
the  defendant  himself  was  In  possession  long 
anterior  to  tbe  date  of  tbe  homestead  entry 
relied  on  by  the  plaintiff,  and  tbe  lessors  of 
the  defendant  and  their  authors  are  shown  by 
evidence  to  have  been  in  the  open  possession 
of  the  property,  as  owners,  as  part  of  their 
plantation,  for  over  30  years  before  that  date. 
Granttag  that  plaintiff  would  have  been  enti- 
tled, under  a  homestead  entry,  to  have  taken 
possession  of  the  property  entered,  even  as 
against  parties  holding  possession  at  that  time 
and  long  before,  tbe  allegations  of  his  petition 
show  that  he  has  not  been  in  possession,  norbaa 
be  claimed  to  have  the  right  of  possession,  nor 
has  he  sought  to  be  placed  in  possession,  since 
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Angnst  81,  1896,  thongh  he  was  perfectly  free 
to  ttct,  and  tbe  very  certificate  on  trbicb  he  de- 
Clares  states  that  "an  abandonment  of  the 
land  for  more  than  stz  months  works  a  for^ 
feitmre  of  the  claim." 

Independently  of  this,  we  are  by  no  means 
prepared  to  accept  as  tme  the  proposition  that 
the  mere  permission  given  by  ministerial  offi- 
cers of  the  land  department  to  some  particu- 
lar person  to  make  a  homestead  entry  of  cer^ 
tain  lands  carries  with  it,  as  a  consequence, 
that  parties  who  are  at  the  date  of  the  entry 
in  possession  of  that  property  as  owners,  and 
had  been  in  possession  of  the  same  for  years 
before,  should  be  held,  by  that  fact,  to  be 
trespasBers.  It  was  stated  in  argument  In  this 
case,  tmi  we  can  make  use  of  the  statement 
by  way  of  illustration,  thongh  not  for  action, 
that  the  land  which  forms  the  stAJect  of  this 
litigation  was  entered  many  yean  ago  by  the 
owners  of  the  front  or  first  concession,  under 
the  law  authorizing  them  so  to  do;  that  sub- 
sequent to  this  enh7  the  same  was  canceled, 
not  absolutely,  but  because  it  was  supposed  to 
conflict  with  the  Houmas  grant;  that  plaln- 
titt,  finding  the  entry  canceled,  applied  to  the 
ministerial  officers  of  the  government  to  hare 
the  land  entered  under  the  homestead  laws  of 
the  Pnited  States,  and  was  permitted  to  do  so; 
that  plaintiff  found  himself  confronted  with  a 
claim  made  on  the  part  of  the  state  of  Iioulsi- 
ana,  and  the  Pontchartraln  levee  district  hold- 
ing under  the  state,  that  the  latter  had  become 
the  owner  of  the  property  under  the  swamp- 
land act;  that  thereupon  plaintiff  instituted 
proceedings  before'  the  local  land  officers  in 
New  Orleans  to  have  the  land  declared  con- 
tradictorily with  the  state,  and  the  land  dis- 
trict declared  to  have  been  properly  entered 
by  him  under  the  homestead  law;  that,  being 
unsuccessful  before  them,  he  appealed  to  the 
commissioner  of  the  Und  office  at  Washington, 
by  whom  the  decision  appealed  from  was 
reversed;  that  from  that  decision  the  state 
and  the  land  district  appealed  to  the  secretary 
of  the  interior,  and  that  the  whole  matter 
rests  in  suspense  in  the  Interior  department  at 
the  present  time;  that  throughout  all  this 
period  the  front  owners  who  entered  the  land 
originally,  and  their  asslg;ns,  have  remained 
constantly  in  possession.  Under  this  ccmdl- 
tlon  of  affairs,  can  It  be  said  that  either  as  to 
the  United  States,  or  as  to  the  plaintiff,  or  as 
to  the  state,  the  parties  in  possession  are  to 
be  considered  as  naked  trespassers?  We  think 
not  In  the  first  place,  it  by  no  means  follows 
that,,  because  an  entry  of  public  land  was 
canceled  by  reason  of  its  supposed  conflict 
with  scMne  particular  grant,  the  entry  was  to 
stand  canceled  absolutely  and  generally  as  to 
the  world.  It  might  well  be  that  the  entry 
should  stand  canceled  in  so  far  as  it  really 
conflicted  with  the  grant,  and  yet  hold  good 
If  it  did  not  so  conflict.  The  cancellation 
might  be  held  to  extend  no  further  than  for 
the  benefit  of  the  parties  heading  the  Houmas 
grant,  and  the  permission  grautod  to  home- 
stead, entry  men  by  reason  of  the  cancellation 


might  be  wholly  unanthorized  and  illegal. 
Marsh  v.  Gonsoulin,  16  La.  84;  Beridon  v. 
Barbln,  18  La.  Ann.  468.  If,  in  point  of  fact, 
the  cancellation  of  the  entry  caused  the  prop- 
erty to  fall  legally  into  the  ownership  of  the 
state,  imder  the  swami>-land  act,  the  United 
States  and  its  officials  woold  have  had  no 
power  to  permit  the  land  to  be  homesteaded 
to  the  prejudice  of  the  rights  of  the  state,  and 
plaintiff  would  take  nothing  by  his  entry. 
That  being  true,  defendant's  possession  might 
be  subject  to  attack  from  the  state,  but  not 
from  the  plaintiff.  Again,  in  a  suit  between 
the  state  and  the  heirs  of  Bogart,  the  latter 
might  be  able  to  successfully  hold  that  their 
original  entry  would  stand  good  as  against  all 
parties  other  than  the  Houmas  grantees,  under 
wliom  the  state  does  not  pretend  to  hold.  We 
mention  these  various  pretensions  simply  to 
show  that  it  by  no  manner  of  means  follows 
that,  because  the  plaintiff  was  authorized  by 
ministerial  officers  of  the  government  to  en- 
ter upon  certain  property  for  the  purpose  of 
ultimate  acquisition  of  the  same,  parties  who 
were  hi  actual  possession  of  the  property  at 
that  time  should  be  taken  to  be  trespassers, 
either  as  against  the  government,  or  as  against 
the  homestead  entryman  or  the  state.  We 
do  not  understand  that  the  United  States  trans- 
fers property,  ipso  facto,  by  and  through  a 
mere  homestead  entry.  The  entry  is  merely, 
as  we  understand,  permissive  of  occupancy  of 
unappropriated  land,  under  a  pledge  or  prom- 
ise to  convey  the  property  on  the  later  fulfill- 
ment of  certain  fixed  conditions.  We  do  not' 
feel  called  on  to  discuss  Its  character,  or  the 
results  flowing  from  the  same,  at  the  present 
time.  As  matters  stand,  we  do  not  think  de- 
fendant was  called  upon  to  ascertain  or  ad- 
vance the  title  of  his  lessors  under  penalty  of 
eviction,  but  that  he  Is  authorized,  tmder  the 
state  of  facts  disclosed  by  the  pleadings  and 
the  evidence,  to  stand  for  the  time  being  up- 
on his  possession  and  that  of  his  lessor.  We 
do  not  think  the  evidence  in  the  case  Justifies 
the  judgment  appealed  from.  Matters  should 
be  made  to  appear  more  certain  and  definite. 
We  find  ourselves  in  presence  of  a  case  where 
there  is  reason  to  believe,  or  where,  at  least, 
we  are  compelled  to  assume,  that  the  lesson 
of  the  .defendant  have  a  claim  of  some  kind 
upon  the  property,  not  inferior  to  that  which 
the  plaintiff  advances,  and  where  a  decision 
adverse  to  the  defendant  would  seriously  and 
vitally  affect  the  rights  of  parties  not  before 
the  court,  and  whose  rights  should  be  protect- 
ed. Bludworth  v.  Hunter,  9  Bob.  257-282. 
We  think,  besides,  diat  the  defendant  has  an 
independent  right  of  self-protection  to  main- 
tain him  in  his  acquired  possession.  We  are 
of  the  opinion  that  the  judgment  appealed 
from  should  be,  and  it  is  hereby,  annulled, 
avoided,  and  reversed,  and  It  is  now  ordered, 
adjudged,  and  decreed  that  the  cause  be  re- 
manded to  the  district  court,  and  reinstated  on 
its  docket,  and  proceeded  with  according  to 
law,  with  leave  to  the  plaintiff  to  make  the 
heira  of  Wilhelmufi  Bogart  parties  defendant. ' 
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BR&AUX,  J.,  coDcnn  in  the  decree.  MIL- 
LBB  Bod  BLANCHARD,  JJ.,  dlMent 

On  Bebearios. 

(March  7,  1899.) 

BLANCHABD,  J.  The  Jadgment  appealed 
from  decreed  to  plaiotlfl  the  right  of  poaaea- 
Bion  of  the  premiaea  aned  for;  aa  agalnat  de- 
fendant leaaee,  trte  alone  waa  cited,  and  dt* 
rected  that  he  be  placed'  hi  posaeaBlon.  Aa 
to  all  of  the  other  demaoda  of  plaintiff,  the 
same  were  rejected.  .  These  other  demanda 
were,  to  be  decreed  the  owner  of  the  prop- 
erty, and  to  recover  rent  tor  the  land  at  the 
rate  of  five  dollars  per  acre  per  annnm  from 
June  16,  1896.  nntH  given  poaaesaloo.  In  the 
view  we  take  of  the  case  aa  the  same  la  now 
before  na,  we  pasa.no  opinion  upon  the  snfB- 
oieacy  or  insufficiency  of  the  showing  of  title 
made  by  plaintiff.  But,  even  npon  the  hj- 
pieitheais  of  the  sufficiency  of  tliis  showing, 
the  judgment  of  the  lower  court  cannot  stand. 
How  can  pJatnUff,  suing  for  the  ownership  ot 
land,  and  for  possession  thereof  aa  an  acces- 
sory to  such  ownership,  be  awarded  the  poa- 
aesslon,  while  in  the  same  decree  his  demand 
of  ownership  is  rejected  outright?  He  is  not 
entitled  to  possession  nnlass  his  daim  of  own- 
erah^o  be  recognized,  and,  since  the  Judgment 
under  consideiation  T«Jeoted  his  plea  of  own- 
ership, nothing  waa  left  to  predicate  the  de- 
cree of  poaaession  upon.  Had  the  Judgment, 
npon  the  assumption  that  plaintiff  had  made 
out  hia  title,  decreed  him  the  ownership  of 
the  land,  so  far  aa  it  could  be  done  as  against 
the  lessee,  who  alone  la  a  party  defmdant 
and  followed  tbia  Tip  by  decreeing  him  the 
right  of  possession  as  against  such  lessee, 
with  reservation  of  the  rights  of  the  lessors 
and  owners,  whose  names  had  not  been  dis- 
closed, and  who  were  not  parties  to  the  suit; 
a  different  caae  would  be  presented,  as  to 
which  plaintiff  would,  at, least,  be  on  firmer 
ground  than  he  now  is.  Plaintiff  did  not  ap- 
peal from  the  Judgment  rejecting  bis  demand 
of  ownerahlp.  Neither  has  be  seasonably  filed' 
in  this  court  an  answer  to  tlie  appeal  of  de- 
fendant, piaying  amendment  of  the  Judgment 
in  that  respect  The  only  answer  seasonably 
filed  here  waa  one  praying  that  the  Judgment 
an>ealed  from  be  so  amended  as  to  allow 
him  the  rentt  claimed  in  his  ^ petition;  and 
this'  answer  concludes  with  the  prayer  that 
"In  ail  other  respects  the  Judgment  of  the 
lower  court  be  affirmed,  with  costs."  We 
thus  find  plaintiff  in  the  attitude  of  asking' 
that  the  Judgitoent  of  tlie  court  a  qua,  reject- 
ing his  demand  of  ■  ownerdiip,  be  affirmed; 
and,  were  we  to  grant  this  prayer.  It  must 
oecessatlly  and  IdgicaUy  -carry  with  It  the  re- 
venal  of  that  part  of  the  Judgment  decreeing 
bim  the  possession.  Rejecting  his  dalm  of 
owsenUp,  and  withdrawing  the  possession 
awaxded  him  by  the  court  below,  would  be 
the  loss  of  tlie  case,  as  it  now  stands,  en^ 
tiiely  to  him;  and  surely  this  la  not  what  he 
mndd  hare  va  do. .  It  I9  thus  {q>parent  that 


he  is  In  no  (kmltlon  to  resist,  as  he  baa  done 
on  this  rehearing,  the  reversal  of  the  Judg- 
ment appealed  from,  and  the  remanding  of 
the  case.  This  court  will,  in  the  exercise  of  a 
sound  discretion,  remand  a  case,  when.  In  its 
Judgment,  the  ends  of  Justice  require  It  We 
think  this  such  a  case.  On  behalf  of  defend- 
ant it  ahouid  be  remanded,  to  enable  the  heirs 
of  Bogart  to  be  made  parties  defendant  and 
contradictorily  with  whom  plaintiff  may  liti- 
gate the  questlona  herein  ralaed.  On  behalf 
of  plaintiff  it  needs  to  be  remanded  on  the 
grounds  hereinbefore  pointed  oat  If  the 
heirs  of  Bogart  are  present  or  legally  repre- 
sented in  the  state,  they  should,  by  supple- 
mental petition,  be  made  parties  defendant 
and  cited  to  answer  plaintiff's  demand.  If 
they  be  nonresidents  of  the  state,  and  not 
properly  represented  here,  then  they  should 
be  dted  through  a  curator  ad  hoc.  If  the  rec- 
ords of  the  parish  of  Iberville  do  not  disclose 
who  these  heirs  are,  and  their  places  of  resi- 
dence, and  do  not  disclose  whether  they  are 
represented  in  the  state  or  not  and,  if  repre- 
sented, by  whom,  and  plaintiff  has  not  this 
information  otherwise,  it  would  be  competent 
for  him  to  rule  defendant  to  declare  the  names 
and  places  of  residence  of  those  under  whom 
he  claims  to  hold;  and,  should  this  proceed- 
ing fail  to  obtain  the  Information  necessary 
to  make  the  Bogart  heirs  parties,  then  plain- 
tiff would  be  in  a  much  better  position  to  liti- 
gate with  defendant  lessee  the  question  of 
ownership  resulting  from  his  showing  of  title, 
as  determinative  vel  non  of  his  right  of  pos- 
session as  against  the  said  lessee,  than  he  is 
now.  It  is  therefore  ordered  that  the  former 
decree  of  this  court  remain  undisturbed; 
costa  of  this  appeal  to  be  borne  by  plaintiff 
and  appellee,  and  those  of  the  lower  court  to 
abide  the  final  result  of  the  suit 


aa  La.  Ann.  64S) 

COMPAGNIB    FRANCAISE    DH    NAVIGA- 
TION A  VAPEUR  V.  STATE  BOARD 
OP  HEALTH  et  al.    (No.  13,076.) 
(Supreme  Court  of  Louisiana.     Mardi  23, 
1889.) 
STATOTSs—TiTta— Stats  Boisd  o»  Hsaith— Ar- 

TBOBITT  —  QuABANTUni  —  LlABILITT     TOR     DaM- 
AOB8 — COHBTITOTIONAI,     LaW — POLIOB     POWBE— 

FoBEioN   CoMMBBOB— Dub   Pboobbs   or  Law— 

E^UAL  FSOTEOTIOH  OV  LaWS. 

l.'Act8  1808,  No.  192,  entitied  "An  act  to 
carry  into  effect  article  296  of  the  constitution 
of  the  state  of  Louisiana  in  relation  to  boards 
sf  health;  to  protect  and  preserve  the  public 
health;  to  provide  for  the  establishment  and 
Organization  of  a  state  board  of  health,"  and 
to  define  its  powers,  and  to  authorize  the  Yegn- 
lation  of  contagious  and  infectious  diseases, 
under  which  act  the  board  has  authority  to  pro- 
hibit the  introduction  into  an  infected  locality 
of  persoBS  coming  from  any  place,  whether  or 
not  such  persons  or  place  are  infected*  suffi- 
ciently expresses  its  object  in  the  tltie,  though 
the  title  also  states  that  it  is  an  act  to  author- 
iae  the  regulation  of  a  maritime  and  laud  quar- 
antine against  infected  places. 

2.  Under  Acts  1888,  No.  192,  entitled  "An  act 
to  establish  a  state  board  of  healtlt,  and  to 
authorise  the  regulatiMi  of  tiie  isolation  of  in- 
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tectiooB  and  eontagicras  diseases,"  which  con- 
fers  on  the  board  general  superyisory  pow- 
er for  the  control  of  such  diseases,  in  order  to 
accomplish  the  subsidence  and  prevent  the 
spread  thereof,  and  gives  the  board  the  right  to 
regulate  intercourse  with  infected  localities, 
and,  at  its  discretion,  to  prohibit  the  introduc- 
tion of  any  person  into  an  infected  locality, 
the  board  is  authorized  to  prohibit  the  intro- 
duction of  persons  from  another  country, 
whether  such  persons,  or  the  place  from  which 
they  come,  are  infected  with  such  diseases  or 
not,  though  the  act  is  also,  entitled  "An  act  to 
authorize  a  maritime  and  land  quarantine 
against  places  infected." 

3.  Acts  1898,  No.  192,  $  3,  which  grants  to 
the  state  board  of  health  thereby  created  all 
the  powers  then  possessed  by  the  existing 
board,  except  so  far  as  modified  and  changed 
by  the  new  law,  does  not  limit  the  new  board 
to  the  powers  possessed  by  its  predecessors. 

4.  Acts  1898.  No.  192.  authorizing  the  state 
board  of  health  to  prohibit  the  introduction  of 
any  person  coming  from  foreign  countries  into 
any  locality  of  the  state  infected  with  an  in- 
fectious or  contagious  disease,  is  a  valid  exer- 
cise of  police  power. 

6.  Nor  does  such  act  violate  the  provision  of 
the  federal  constitution  giving  congress  ex- 
clusive power  to  regulate  commerce  with  for- 
eign nations. 

6.  Nor  does  it  violate  the  immigration  laws  of 
congress,  as  such  laws  must  be  deemed  to  have 
been  passed  with  reference  to  the  rightful'  ex- 
ercise by  the  states  of  their  police  power. 

7.  Nor  does  it  violate  the  treaties  of  the 
United  States  with  France  and  Italy,  grant- 
ing to  the  citizens  of  the  latter  countries  the 
right  of  free  visitation  and  trade,  as  such 
treaties  must  also  be  deemed  to  have  been  so 
made. 

8.  Acta  1898,  No.  192,  under  which  the  state 
board  of  health  has  authority  to  prevent  the 
landing  by  a  ship  of  its  passengers  and  goods 
within  a  locality  infected  by  an  infectious  or 
contagions  disease,  does  not  deprive  the  owners 
of  the  ship  of  their  liberty  without  due  pro- 
cess of  law. 

9.  Nor  does  it  deprive  such  owners  of  their 
property  without  due  process  of  law. 

10.  Nor  does  it  deny  to  such  owners  the  equal 
protection  of  the  laws. 

11.  A  state  board  of  health,  being  an  agency 
of  a  state.  Is  not  liable  for  damages  sustained 
by  a  ship  which  had  been  lawfully  prevented  by 
the  board's  order  from  landing  its  goods  or  pas- 
sengers within  a  locality  infected  by  an  infec- 
tious or  contagious  disease. 

12.  The  fact  that  a  resolution  of  the  state 
board  of  health,  that  no  persons  should  be  al- 
lowed to  enter  any  infected  locality  previously 
placed  by  it  in  quarantine,  was  intended  spe- 
cially to  prevent  a  certain  ship  from-  landing  its 
passengers,  does  not  make  their  action  illegal, 
or  render  members  of  the  board  liable  for  dam- 
ages resulting  therefrom. 

Appeal  from  clvfl  district  court  parish  of 
Orleans;  Frank  A.  Monroe,  Judge. 

Action  by  the  Oompagnle  Frangalse  de  Nav- 
igation ft  Vapeur  against  the  state  board  of 
health  and  others.  From  a  Judgment  for  de- 
fendants, sustaining  a  general  exception  to 
the  petition,  plaintiff  appeals.    Affirmed. 

This  case  la  before  us  on  an  appeal  by  the 
plaintiffs  from  a  judgment  of  the  cWIl  dis- 
trict court  sustaining  an  exception  of  no  cause 
of  action  filed  by  the  defendants,  and  dismiss- 
ing their  suit  Plaintiffs'  demand  Is  set  out 
In  two  petitions.  In  the  first  of  these  peti- 
tions they,  alleged:  That  they  were  a  corpora- 
tion created  by,  and  existing  under,  the  laws 


of  the  republic  of  France,  and  the  owners 'of 
a  large  number  of  steamships,  and  were  en- 
gaged in  the  business  of  transportation  of 
freight  and  passengers  for  hire  from  various 
ports  on  the  Mediterranean  Sea  to  various 
ports  in  the  United  States,  and  more  particu- 
larly to  the  port  of  New  Orleans.  That  peti- 
tioners were  more  partlenlarly  the  ovraers  of 
the  steamship  Britannia,  which  was  engaged 
in  the  transportation  of  freight  and  passengers 
between  the  ports  of  Palermo  and  Messina, 
Italy,  and  the  port  of  New  Orleans,  in  the 
state  of  liOuisiana.  That  the  defendant  the 
state  board  of  health  was  a  body  created  by 
Act  No.  192  of  the  general  assembly  of  tbe 
state  of  Lonisiana  of  the  year  1898,  with  pow- 
er to  sue  and  be  sned,  domiciled  in  this  city, 
and  composed  of  seven  members,  whose  duty 
It  was,  by  the  provisions  of  said  act,  to  pro- 
tect and  preserve  the  public  health  by  prepar- 
ing and  promulgating  a  sanitary  code  for  the 
state  of  Louisiana,  by  providing  for  the  gen- 
eral sanitation  of  the  state,  and  with  author- 
ity to  regulate  Infectious  and  contagious  dis- 
eases, and  to  prescribe  a  maritime  and  land 
quarantine  against  places  infected  with  such 
diseases.  That  the  other  defendants  to  their 
suit  to  wit,  EJdmond  Sonchon,  Hampden  S. 
Lewis,  and  Charles  A.  Gaudet  were  members 
of  said  board,  and  residents  and  citizens  of 
the  parish  of  Orleans.  That  in  the  coarse  of 
petitioners'  said  business  of  transporting^ 
freight  and  passengers  from  ports  on  the 
Mediterranean  Sea  to  ports  In  the  United 
States,  petitioners  caused  their  steamship 
Britannia,  on  or  about  the  2d  day  of  Septem- 
ber, 1898,  to  be  cleared  from  the  ports  of 
Palermo,  Italy,  and  Marseilles,  France,  for  the 
port  of  New  Orleans,  with  a  cargo  of  about 
100  tons  of  general  mercliandise,  and  with 
about  408  passengers,— said  freight  being  des- 
tined for  the  port  of  New  Orleans,  state  of 
Louisiana;  and  some  of  said  passengers  were 
persons  designing  and  intending  to  enter  the 
United  States  through  the  port  of  New  Or- 
leans, for  the  purpose  of  settling  in  the  state 
of  IJonlslana  and  adjoining  states,  and  some 
were  citizens  of  the  United  States,  and  resi- 
dents of  the  state  of  Louisiana,  who  were  re- 
turning to  their  homes.  That  said  passengers 
were  In  all  respects  at  said  time,  and  ever 
since,  free  from  infectious  or  contagions  dis- 
eases of  any  kind,  and  were  so  free  from  any 
such  diseases  at  the  time  of  the  arrival  of 
said  steamship  at  the  quarantine  station  es- 
tablished by  the  defendant  the  state  board 
of  health  some  distance  below  the  dty  of  New 
Orleans,  on  the  Mississippi  river,  about  8 
o'clock  a.  m.  on  the  29th  day  of  September, 
1898.  That  on  the  same  day,  in  accordance 
with  the  regulations  of  said  defendant  tiie 
state  board  of  health,  said  vessel  was  regular- 
ly inspected,  and  her  freight  and  passengers 
examined,  by  the  oflicers  of  the  said  board  of 
health;  and  it  was  found  that  her  passengers 
and  cargo  were  entirely  free  from  any  Infec- 
tious or  contagious  disease,  or  from  any  dis- 
ease which  was  likely  to  affect  the  health  of 
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the  people  of  New  Orleans  or  the  state  of 
Lonlslana,  and  accordingly  she  was  glyen  a 
clean  bill  of  health.  That  notwithstanding 
this  fact,  and  although,  under  the  rules  and 
regnlatlona  of  said  defendant  the  state  board 
of  health,  said  ressel  shotdd  have  been  per- 
mitted to  at  once  proceed  to  her  destination, 
at  the  port  of  New  Orleans,  and  there  to  dis- 
charge her  cargo  and  passengers,  and  not- 
withstanding that  her  said  cargo  and  passen- 
gers continued  free,  of  all  Infections  or  con- 
tagious diseases,  or  any  disease  likely  to  af- 
fect the  health  of  the  people  of  said  city  or 
state,  and  although  said  vessel  had  complied 
with  all  the  regulations  of  said  board,  said 
state  board  of  health  on  the  29th  day  of  Sep- 
tember, 1888,  at  a  session  convened  at  its  of- 
fice in  the  city  of  New  Orleans,  whereat  the 
following  members  were  present,  voting  af- 
firmatively and  assenting  to  it:  B/dmond 
Souchon,  Charles  A.  Qaudet,  and  Hampden  S. 
Liewls.-^assed  a  resolution  prohibiting,  in  ef- 
fect, the  said  vessel  from  coming  Into  the  port 
of  New  Orleans  and  there  discharging  its  pas- 
sengers, a  certified  copy  of  which  resolution 
they  annexed,  and  made  part  of  their  petition, 
niat,  in  pursuance  of  this  resolution.  Dr.  Ed- 
mond  Souchon,  president  of  the  state  board 
of  health,  served  a  notice  on  the  agents  of 
petitioners  (James  Sawers  &  Son)  prohibiting 
the  landing  of  said  steamship  at  the  port  of 
New  Orleans,  and  at  the  various  other  places 
mentioned  therein,  for  the  purpose  of  dischar- 
ging said  passengers;  and  subsequently  the 
president  of  said  state  board  of  health  noti- 
fied the  agents  of  petitioners  that  If  they  at- 
tempted to  land  said  passengers  at  any  place, 
contigaous  to  the  port  of  New  Orleans,  not  at 
that  time  qnarantlned,  quarantine  would  at 
once  be  established  at  such  place,  and  said 
passengers  would  not  be  allowed  to  land  there. 
That  said  prohibition  virtually  applied  to  all 
the  territory  wlthbi  100  miles  of  the  port  of 
New  Orleans,  and,  in  etTect,  deban-ed  said 
steamship  from  landing  at  any  place  in  the 
Btate  of  Louisiana  for  the  purpose  of  dischar- 
ging said  passengers.  And  petitioners  an- 
nexed, and  made  a  part  of  their  petition,  the 
notice  so  received  from  said  state  board  of 
health.  They  averred:  That,  while  said  reso- 
lution, on  its  face,  purported  to  t>e  general  in 
its  character,  as  a  matter  of  fact  same  was 
passed  for  the  specific  purpose  of  prohibiting 
and  preventing  said  steamship  Britannia  from 
landing  In  the  state  of  Louisiana  and  dischar- 
ging said  passengers  therein,  inasmuch  as  for 
some  time  prior  thereto,  and  even  subsequent 
to  the  passage  of  said  ordinance,  said  board 
of  health  had  permitted  large  bodies  of  per- 
flona  coming  directly  from  the  same  ports  In 
Italy  and  Sicily  via  the  port  of  New  York  to 
be  brought  into  the  city  of  New  Orleans  by 
vartons  railroad  companies,  and  ever  since  the 
promulgation  of  said  ordinance  more  than  200 
anch  persons,  varying  In  groups  of  80  to  100 
in  number,  had  from  time  to  time  been  per- 
mitted to  enter  said  city.  That  said  state 
board  of  health  pretended  to  base  its  right  to 
2SS0.-W 


thus  exclude  persons  in  good  health,  and  not 
affected  with  any  contagious  or  Infectious 
disease,  from  the  port  of  New  Orleans  and 
neighboring  territory,  upon  the  authority  of 
said  Act  No.  192  of  1898,  and  especially  un- 
der the  following  portion  of  section  8  of  said 
act,  to  wit:  "The  state  board  of  health,  in 
Its  discretion,  may  prohibit  the  Introduction 
Into  any  infected  portion  of  the  state,  persons 
acclimated,  unaccllmated  or  said  to  be  im- 
mune, when  in  its  Judgment  the  Introduction 
of  such  persons  would  add  to  or  increase  the 
prevalence  of  the  disease."  That  said  portion 
of  said  section  8  of  said  Act  No.  102  of  1898 
did  not  confer  upon  the  state  board  of  health 
the  right  to  exclude  healthy  persons  from 
coming  from  various  foreign  ports  into  the 
port  of  New  Orleans,  as  pretended  by  them, 
and.  If  said  section  did  so  confer  upon  said 
board  said  pretended  right  and  authority, 
same  was  In  violation  of  the  constitution  of 
the  United  States,  Inasmuch  as  it  was  an  at- 
tempt on  the  part  of  the  state  of  Louisiana  to 
regulate  or  prohibit  commerce  from  foreign 
countries  into  the  United  States,  or  to  author- 
ize the  regulation  or  prohibition  thereof  by 
said'  board,  and  was  especially  In  contraven- 
tion of  article  1,  I  8,  par.  3,  thereof,  which 
provided  that  congress  shall  have  exclusive 
power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states;  and  pe- 
titioners specially  pleaded  and  claimed  the 
benefit  and  protection  of  said  provision  of  the 
constitution.  Petitioner  averred  that  this  ar- 
bitrary and  illegal  action  of  the  state  board 
of  health,  and  the  Individual  members  there- 
of, by  detaining  said  vessel  at  the  quarantinFr 
station,  and  preventing  her  from  proceeding 
to  the  city  of  New  Orleans  and  there  dischar- 
ging her  passengers  and  cargo,  had  caused 
great  damage,  and  was  causing  and  would 
continue  to  cause  petitioners  further  damage 
to  an  amount  of  more  than  $500.  and  for  every 
day  that  said  vessel  was  prohibited  from  dis- 
charging said  passengers,  for  the  reason  that, 
by  law  and  by  contract,  petitioners  were 
compelled  to  furnish  said  passengers  with 
lodging  and  with  food,  and,  besides,  were  sub- 
jected to  a  heavy  expense  in  the  way  of 
wages  for  its  crew  and  oflScers,  and  various 
other  and  sundry  expenses  which  they  would 
not  be  compelled' to  suffer,  were  they  permit- 
ted to  land  said  vessel  and  discharge  its  pas- 
sengers and  cargo,  as  they  had  a  right  to  do. 
That  said  arbitrary  and  illegal  action  of  said 
board  and  the  members  thereof  would  cause 
petitioners  to  suffer  heavy  damages  In  the  way 
of  loss  of  business,  for  the  reason  that  the 
agents  of  said  steamship  in  the  city  of  New 
Orleans  had  procured,  and  bound  said  ship 
to  receive,  a  large  and  complete  cargo  of 
freight,  destined  for  ports  in  Elurope,  for  all 
of  which  damage  the  defendants  were  liable  In 
solldo  to  petitioners.  That,  by  reason  of  said 
arbitrary  and  illegal  action  of  said  board  and 
the  members  thereof,  petitioners  had  already 
suffered  damages  from  the  cause  aforesaid  in 
the  sum  of  $2,000;  and  they  reserved  their 
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right  to  amend  their  petition,  and  claim  of 
Bald  board  and  the  members  thereof  In  Bolldo 
any  further  damage  which  they  might  sufTer 
In  the  premises.  That,  unless  said  state  board 
of  health  be  restrained  by  the  court,  It  would 
persist  In  its  Illegal  and  arbitrary  refnsal  to 
permit  said  steamer  to  land  said  passengers 
in  the  dty  of  New  Orleans,  to  tiie  great  and 
Irreparable  injury  of  petitioners;  and  peti- 
tioners arerred  tiiat,  for  the  protection  of  their 
rights  in  the  premises,  they  were  entitled  to, 
and  desired,  a  writ  of  injunction,  directed 
against  the  said  board  of  health.  Its  officers 
and  agents,  prohibiting  and  enjoining  them, 
and  each  of  them,  from  interfering  with  or 
preventing  the  landing  of  said  steamship  at 
the  port  of  New  Orleans,  and  from  unloading 
and  discharging  its  passengers.  In  view  of 
the  premises,  petitioners  prayed  that  said  state 
board  of  health,  its  president,  and  said  Ed- 
mond  Souchon,  Hampden  S.  Iiewis,  and 
Charles  A.  Gaudet,  be  cited;  ttiat  a  writ  of 
injunction  issue,  directed  to  said  board  of 
health,  enjoining  and  prohibiting  It,  and  its 
officers,  agents,  and  employes,  and  each  <^ 
them,  from  enforcing  said  resolution  or  ordi- 
nance of  said  board  of  date  29tb  September, 
1898,  or  from  prohibiting  or  Interfering  in  any 
manner  with  petitioners'  bringing  their  said 
steamship  Britannia  to  the  port  of  New  Or- 
leans, and  there  discharging  its  passengers 
and  cargo;  that  there  be  Judgment  tn  favor 
of  petitioners,  and  against  said  state  board  of 
health  and  Edmond  Souchon,  Hampden  S. 
Lewis,  and  Charles  A.  Gaudet,  In  solido,  in 
the  full  sum  of  $2,500  damages,  with  legal  In- 
terest from  Judicial  demand,  and  reserving 
unto  petitioners  the  right  to  claim  from  said 
defendants  any  further  damages  which  they 
might  thereafter  be  caused  by  their  said  ille- 
gal acts;  that  said  portion  of  section  8  of 
said  Act  No.  192  of  1898,  set  forth,  be  declared 
null  and  void,  as  being  in  contravention  of 
the  constitution  of  the  United  States;  and 
that  said  writ  of  injunction  be  made  perpet- 
uaL 

In  the  second  of  these  petitions,  they  al- 
leged: That  since  the  filing  of  the  original 
petition  they  had  suffered  additional  damages, 
as  thereinafter  set  forth,  in  a  sum  exceeding 
{8,500,  for  whidi,  for  the  reasons  set  forth 
in  their  original  petition  and  in  said  second 
petition,  the  defendants  were  liaUe  to  them  in 
solido.  That  said  damage  was  occasioned  by 
reason  of  the  Illegal,  unjust,  and  arbitrary  ac- 
tioa  aforesaid  of  said  state  board  of  health, 
and  said  Individual  members  thereof,  in  the 
exdnaion  from  the  city  and  port  of  New  Or- 
leans of  said  vessel  and  passengers,  some  of 
.whom  were  subjects  of  the  king  of  Italy,  enti- 
tled to  the  protection  of  the  treaties  between 
said  sovereign  and  the  United  States,  and  who 
intended  to  avail  themselves  of  the  laws  of 
the  United  States  regulating  Immigration,  by 
entering  the  state  of  Lomslajia  to  establish 
residence  in  said  state  or  adjoining  states. 
That  said  immigrants  and  other  passengers 
were  ao  excluded  and  prevented  from  landing 


notwithstanding  the  fact  tliat  said  steamer 
Britannia  had  complied  with  all  the  laws  of 
the  United  States  regulating  commerce  with 
foreign  nations,  quarantine,  and  immigration 
Into  the  United  States,  and  notwithstanding 
that  said  Immigrants  were  coming  from  ports 
which  were  not  infected  with  any  contagions 
or  Infections  disease,  and  were  not  themselves 
infected  with  any  sych  disease,  but  were  at 
the  time  of  their  departure,  and  at  all  times 
thereafter,  tree  from  any  infectious  or  conta- 
gious diseases  or  diseases-  that  were  Ultely  to 
affect  the  public  health  of  the  citizens  of  New 
Orleans  or  state  of  Louisiana,  and  were,  un- 
der the  Immigration  laws,  entitled  to  enter. 
That  petitioners  had  no  notice  of  the  intended 
action  of  the  defendant  in  so  prohibiting  the 
landing  of  said  passraigers  and  immigrants  un- 
til the  arrival  of  their  steamer  Britannia  at 
the  port  of  New  Orleans;  said  steamer  having 
sailed  prior  to  the  dedaration  by  said  board  of 
the  existence  of  an  InfectlouB  disease  In  the 
city  of  New  Orleans.  That,  by  reason  of  tt\e 
illegal  and  arbitrary  conduct  of  the  defend- 
.ants,  petitioners  were  compelled  for  many  days 
to  keep  said  vessel  moored  in  the  rlv«  below 
the  city  of  New  Orleans,  with  all  of  its  said 
passengers,  crew,  and  cargo  aboard.  That, 
as  said  defendants  persisted  In  their  said  ille- 
gal and  arbitrary  refusal  to  permit  the  land- 
ing of  said  immigrants  and  passeng«a.  In  or- 
der to  mlnlmiBe  as  much  aa  possible  its  dam- 
ages, petitioners  were  compelled  to  send  their 
said  steamer  to  the  port  of '  Pensacola,  Fla., 
which  was  the  nearest  available  port  to  the 
port  of  New  Orleans,  and  there  disembark  said 
hnmlgrants  and  passengers,  and  thereafter  to 
cause  their  said  steamer  to  return  to  the  port 
of  New  Orleans  to  discharge  its  cargo.  That 
said  voyage  to  and  from  Pensacola,  from  and 
to  New  Orleans,  so  occasioned,  caused  a  loss 
of  time  to  said  vessel,  even  With  the  utmost 
dispatch,  of  more  than  three  weeks.  That 
during  the  illegal  detention  of  said  vessd  in 
the  Mississippi  river,  and  during  the  voyage  to 
Pensacola,  and  while  in  said  port,  petitioners 
were  at  great  expense  la  the  maintenance  and 
care  of  said  Immlgranta,  passengers,  and  crew 
of  said  veaaeL  Moreover,  petitioners  suffered 
great  damages,  as  would  be  shown  on  the  trial 
of  the  case,  in  the  way  of  extra  wages  of  of- 
ficers and  crew,  extra  fud  and  supplies  con- 
sumed on'  said  voyage  between  New  Orleans 
and  Pensacola,  as  well  as  durhig  the  said  Jlle- 
gal  detention,  extra  comp«iBation  to  Its  agents 
in  this  city  of  New  Orleans  and  at  Pensacola, 
caUegrams,  and.  other  expenses.'  Further- 
more, petitlbnens  had  suffered  large  damages 
by  reason  of  the  fact,  that  said  vessel  thus!  lost 
more  than  21  days  on  the  voyage  from  her 
home  port  and  return,  whldh  delay  occasioned 
petitioners  a  large  loss  bottt  of  business  and 
profits,  and  the  damages  thus  occasioned  to 
petitioners  by  said  illegal  and  arbitrary  action 
of  said  defendants  exceeded  in  the  aggregate 
the  sum  of  $11,000,  and  said  jtamages  were 
caused  solely  by  said  Illegal  and  arbitrary  ac- 
tion of  said  board,  and  not. otherwise;    That 
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•aid  action  of  selfl  defendants  In  problblttng 
the  entrance  and  landing  of  said  paasengera 
and  Immigrants  In  tbe  port  of  New  Orleans 
and  the  state  of  Loolslana  was,  moreover,  in 
violation  of  the  laws  of  the  United  States,  and 
the  mlea  and  regulations  made  in  pnrsoance 
thereof  relating  to  quarantine  at  and  imml* 
gratlon  from  foreign  countries  into  ports  of 
the  United  States,  and  especially  acts  of  con- 
gress approved  Febmary  IS,  1893,  and  the 
mles  and  regulations  made  in  pursuance  there- 
in; and  acts  of  congress  of  March  8,  1^,  and 
June  26,  18M,  and  the  mlea  and  regnlatlonB 
made  In  pursuance  thereof,  and  of  the  treaties 
existing  betwem  the  United  States,  on  the 
(me  part,  and  the  kingdom  of  Italy  and  the 
republic  of  France,  on  the  otlier  part;  and 
petitioners  specially  pleaded  and  claimed  the 
benefit  of  said  acts  and  treaties.  The  prem- 
ises considered,  petitioners  prayed  that  defend- 
ants be  cited,  that  there  be  Judgment  in  favor 
of  petitioners  and  against  the  said  defendants 
as  in  their  original  petition  prayed  for,  and, 
farther,  that  thme  be  Judgment  tar  favor  of 
petitioners  and  against  the  defendants  In  solldo 
m  tlie  full  sum  of  (11,000,  with  legal  Interest 
from  Judicial  demand. 

Annexed  by  plainturs  to  thefa:  petition  was  a 
copy  of  the  resolution  of  the  lK>ard  of  health, 
and  of  the  notice  served  uiMn  plaintiffs,  which 
they  had  referrM  to  In  tbeir  pleadings.  The 
notice  reads  as  follows:  "LonUAana  State 
Board  of  Health.  September  29th,  1898. 
Messrs.  Jas.  Sawers  &  Son,  Agent  S.  S.  Britan- 
nia, New  Orleans,  La.— Gentlemen:  Referring 
to  the  detentita  of  the  S.  S.  Britannia  at  the 
Miss,  river  quarantine  station,  with  406  Ital- 
ian Immigrants  on  board,  I  have  to  inform 
you  that  under  the  provisions  of  the  new  state 
board  of  health  law,  section  8,  of  which  I 
Inclose  a  marked  copy,  this  board  has  adopted 
a  resoltitlon  forbidding  the  landing  of  any 
body  of  people  In  any  town,  city,  or  parish  In 
quarantine.  Under  this  resolution  the  Immi- 
grants now  on  txMird  the  Britannia  cannot  be 
landed  in  any  of  the  following  parishes  of 
Louisiana,  namely:  Orleans,  St.  Bernard,  Jef- 
ferson (right  bank),  St  Tanunany,  Plaque- 
mines^ St  Charles,  or  St.  John.  You  will 
therefore  govern  yourself  accordingly.  He- 
spectftally,  [Signed]  Edmond  Souchon,  M.  D., 
Prerident  Louisiana  State  Board  of  Health." 
The  resdntlon  read  as  follows:  "Resolved, 
tliat  hereafter,  In  the  case  of  any  town,  dty, 
or  parish  of  Louisiana  being  declared  In  quar- 
antine, no  body  or  bodies  of  people.  Immi- 
grants, soldle^^  or  others,  shall  be  allowed  to 
enter  said  town,  dty,  or  parish  so  long  as  said 
quarantine  shall  exist,  and  that  the  president 
of  tbe  board  shall  enforce  this  resolution." 

Howe,  Spencer  db  Cocke,  for  appellant. 
Fianda  a  Zacbarle^  for  appellees. 

NICHOLLS,  C.  J.  (after  stattog  the  facts). 
At  the  time  of  the  adoption  of  the  constitution 
of  1898,  there  existed  In  the  state  of  Louisiana 
A  State  board  of  health,  wKb  ^wers  and  du- 


ties defined  and  fixed  by  law.  Article  296  of 
that  constitution  directed  that  the  general 
assembly  should  create  for  the  state,  and  for 
each  parish  and  municipality  therein,  boards 
of  health,  and  should  define  their  duties  and 
inrescrlbe  the  powers  thereof.  On  the  14th  of 
July,  1898,  the  governor  of  the  state  approved 
Act  No.  192  enacted  by  the  general  assembly 
at  the  session  of  1896.  The  act  was  entitled 
"An  act  to  carry  into  effect  article  296  of  the 
constltntlon  of  the  state  of  Lonialana  In  rela- 
tion to  boards  of  health;  to  protect  and  pre- 
serve the  public  health;  to  provide  for  the 
establishment  and  organization  of  a  state 
board  of  health  and  parish  and  municipal 
boards  of  health;  to  d^ne  the  powers,  duty 
and  authority  of  said  boards;  to  provide  for 
the  appointment  and  election  of  cheers  and 
employees  of  said  board;  to  authorlee  the 
state  board  to  prepare  and  promulgate  a 
sanitary  code  for  the  state  of  Louisiana,  and 
fixing  penalties  for  the  violation  thereof;  to 
provide  for  tbe  general  sanitation  of  tbe  state, 
and  a  local  sanitation  of  the  parishes  and 
mualdpalltles;  to  authorize  the  regulation  of 
the  Isolation  of  cases  of  Infectious  and  con- 
tagious diseases  and  a  maritime  and  land 
quarantine  against  places  Infected  with  such 
diseases;  to  repeal  all  laws  and  parts  of  laws, 
special  and  general.  In  condlct  with  the  pro- 
visions of  this  act;  and  to  provide  for  the 
succession  of  the  boards  created  by  this  act 
to  all  powers,  authority,  rights,  claims  and 
property  of  the  present  boards."  By  tbe  sec- 
ond section  of  the  act  the  duties  and  powers 
of  the  president  and  secretary  and  treasurer 
of  the  state  board  were  declared  to  be  those 
incident  to  like  ofllcers  In  similar  corporations, 
and  also  such  other  powers  and  duties  then 
devolved  by  law  upon  their  predecessors  In 
the  exlstfng  board,  as  well  as  those  addition- 
ally prescribed  by  the  provisions  of  the  act. 
In  addition  to  said  powers  and  duties  already 
prescribed  by  existing  laws,  the  president  was 
granted  the  power,  after  tbe  adjournment  of 
the  board,  and  during  the  Interval  of  time  be-^ 
tween  the  meetings  of  tbe  board  and  when  the 
board  was  not  In  session,  to  Issue  all  orders 
and  warrants,  and  to  take  all  neceSsary  steps 
to  ececnte  the  sanitary  laws  of  the  state,  and 
to  cany  out  the  rules,  ordinances,  and  regula- 
tions of  the  board  made  therein,  and.  In  his 
discretion,  to  call  special  meetings  of  tbe  board 
whenever,  in  his  opinion,  an  emergency  should 
require  It.  By  the  third  section  the  board  was 
granted  all  the  powers,  authority,  and  Juris- 
diction then  possessed  by  the  existing  board  of 
health  under  the  laws  then  In  force,  except  In 
so  far  as  modified  and  changed  by  the  pro- 
visions of  the  new  law.  It  was  given  exclu- 
sive Jurisdiction,  control,  and  authority  over 
maritime  quarantine  within  the  state,  as  theh 
provided  by  existing  laws.  It  was  also  given 
supervisory  power  over  land  quarantine,  and 
over  the  care  and  control  of  Infectious  and 
contagious  diseases  within  the  state.  In  order 
to  accomplish  the  subsidence  and  suppression 
thereof,  and  to  prevent  the  sprend   of  the 
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■ame.  Sncb  inperTlslon  and  control  ,wa8  di- 
rected to  be  ezetdsed  in  the  manner  and  to 
the  extent  laid  down  In  the  act  By  the  eighth 
section  it  was  enacted  that  in  case  any  parish, 
town,  or  city  should  become  infected  with  any 
contagious  or  infectious  disease  to  such  an 
extent  as  to  threaten  the  spread  of  such  dis- 
ease to  other  imrtions.  of  the  state,  the  state 
board  of  health  was  directed  to  issue  its  proc- 
lamation declaring  the  facts,  and  ordering  It 
In  quarantine,  and  to  order  the  local  boards  of 
health  in  other  parishes,  towns,  and  cities  to 
quarantine  against  said  locality;  and  it  was 
further  directed  to  establish  and  promulgate 
the  rules  and  regulations,  terms  and  condi- 
tions, on  which  intercourse  with  said  Infected 
locality  should  be  permitted.  The  state  board 
of  health  was  authorized,  at  Its  dlBcretion,  to 
prohibit  the  Introduction  Into  any  Infected  por- 
tions of  the  state  of  persons  acclimated,  unac- 
climated,  or  said  to  be  immune,  when,  In  Its 
Judgment,  the  introduction  of  such  persons 
would  add  to  or  increase  the  prevalence  of  the 
disease. 

Flalntifirs  contend  that  the  state  board  of 
health  requires  that  the  court  should  read  in 
the  eighth  section  of  Act  No.  192  of  1898  a 
grant  of  authority  to  prohibit  the  Introduction 
Into  the  state  of  healthy  persons  coming  from 
places  not  Infected  with  infectious  or  conta- 
gious diseases.  In  their  brief  they  say:  "If 
this  was  the  Intention  of  the  legislature,  why 
did  It  express  Its  objects  to  be  'to  authorize  a 
maritime  and  land  quarantine'  against  places 
'infected'  with  contagious  or  Infectious  dis- 
eases? If  an  authority  was  Intended  to  be 
given  to  establish  maritime  quarantine  against 
any  place  whatsoever,  without  reference  to  the 
existence  of  disease  there,  the  legislature 
would  certainly  not  have  qualifled  the  noun 
*places'  by  the  adjective  'infected.'  It  Is  clear 
that  the  eftect  of  that  adjective  Is  to  qualify 
and  malse  special  what  was  before  general; 
to  limit  the  number,  and,  as  It  were,  to  put  a 
badge  upon,  the  places  against  which  maritime 
quarantine  can  be.  declared,  and  hence  to  put 
a  restriction  upon  the  power  of  the  board.  If 
the  existence  of  disease  at  some  place,  or  in 
relation  to  some  Individual,  was  not  a  condi- 
tion upon  the  board's  power  to  quarantine.  It 
Inevitably  follows  that  the  act  contains  some- 
thing supremely  Important,  not  expressed  In 
Its  title,  namely,  a  power  to  quarantine  against 
any  place,  and  exclude  from  the  state  any  peo- 
ple whatsoever,  totally  Irrespective  of  the  ex- 
istence of  Infectious  or  contagious  disease  In 
relation  to  such  person  or  place.  We  submit 
that  the  court  will  not  adopt  a  course  of  rea- 
soning which  leads  to  this  result.  It  must 
presume  that  the  legislature  intended  to  obey 
article  81  of  the  constitution,  and  to  sanction 
no  object  In  the  act  not  expressed  In  the  title. 
A  fortiori  will  the  court  Indulge  the  presump- 
tion when  It  finds  that  the  title  of  the  act  de- 
clares the  Intention  of  conferring  a  limited 
and  defined,  as  opposed  to  a  general,  power, 
as  the  legislature  was  bound  by  the  constitu- 
tional mandate  to  do;  that  the  measure  of  the 


power  granted  In  rdatlon  to  maritime  qnar- 
antlne  is  declared  by  the  act  to  be  fixed  by 
existing  laws  In  force,  which  laws  are  con-, 
ceded,  by  the  contention  of  the  defendants  In 
this  case,  to  confer  only  a  limited  power.  And 
plaiutlffB  urge:  That,  If  the  sUtute  of  189& 
did  authorize  the  state  board  of  liealth  to  ex- 
clude from  this  state  healthy  persons  coming 
from  other  states  or  from  foreign  countries,  it 
was  not  a  lawful  exercise  of  the  legislative 
power  by  the  state  of  Louisiana.  That  the 
statute,  on  its  face,  and  as  applied.  Is  void  for 
the  reason  that  it  is  In  violation  of  article  1, 
I  8,  of  the  consUtution  of  the  United  States, 
because  it  vests  authority  ia  the  state  board  of 
health,  in  its  discretion,  to  Interfere  with  or 
prohibit  foreign  commerce;  because  it  deprives 
the  plaintiff  of  its  liberty  and  property  without 
due  process  of  law,  and  denies  It  the  equal  pro- 
tection of  the  law,  in  violation  of  section  1 
of  the  fourteenth  article  of  amendment  of  the 
constitution  of  the  United  States;  because  it 
denies  rights,  privileges,  and  immunities  se- 
cured to  subjects  of  the  king  of  Italy  and  to 
the  citizens  of  the  republic  of  Fiance  by  trea- 
ties between  the  United  States  and  said  coun- 
tries, in  that  it  vests  the  board  of  health  with 
power  to  deny  the  right  of  free  visitation  and 
trade  to  Italian  subjects  and  French  citizens, 
as  granted  by  said  treaties;  because  It  Is  in 
conflict  with  the  immigration  laws  of  the 
United  States  made  in  pursuance  of  the  con- 
stitution of  the  United  States."  We  would 
not  render  Act  No.  192  of  1888  unconstitution* 
al,  as  violative  of  article  31  of  the  consti- 
tution of  1898,  which  declares  that  "every  law 
enacted  by  the  general  assembly  shall  em- 
brace but  one  object  and  that  ahnll  be  express- 
ed by  its  title,"  by  holding  that  that  act  con- 
ferred authority  upon  the  state  board  of 
health  to  prohibit  the  introduction  Into  any  In- 
fected portion  of  the  state  of  persons  accli- 
mated, unacclimated,  or  said  to  be  Immune, 
coming  on  shipboard  from  foreign  countries 
and  ports,  whether  infected  or  not,  when.  In 
Its  Judgment,  the  hitroductlon  of  such  persons 
would  add  to  or  Increase  the  prevalence  of  the 
disease.  Were  we  to  bold  that  the  act  con- 
ferred such  power,  the  granting  of  the  power 
In.  the  body  of  the  act  could  be  very  legitimate- 
ly referred  to  several  different  clauses  of  the 
title.  It  would  be  very  properly  covered  cither 
by  its  declared  object  of  "caring  Into  effect 
article  296  of  the  constitution  of  the  state  in  re- 
lation to  boards  of  health;  providing  for  the 
establishment  and  organization  of  a  state 
board  of  health  and  of  defining  the  power, 
duty  and  authority  of  said  board,"  or  its  ob- 
ject "of  protecting  and  preserving  the  public 
health,"  or  "of  authorizing  the  regulation  of 
the  isolation  of  infectious  and  contagious  die- 
eases."  We  have  ourselves  recently  held,  in 
the  case  of  Board  r.  Fowler,  60  Ia.  Ann.  1358^ 
24  South.  809,  that  It  is  a  sufficient  compli- 
ance with  the  constitutional  requirement  of 
the  title.  If  the  title  Indicates  the  general  pur- 
poses of  the  law,  without  specifying  in  detail 
each  particular  provision  of  the  law.    See,  on 
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tUs  subject,  23  Am.  &  Eng.  Eiic.  Law,  p.  229 
et  seq.;  Cooley,  Const.  Llm.  p.  173;  State  t. 
Crowley,  33  La.  Ann.  783;  State  t.  Dalon,  35 
lA.  Ann.  1141;  Board  v.  Dupuy,  37  La.  Ann. 
188. 

AppdlantB  ur^  upon  ns  that  tbe  general 
assembly  did  not  intend,  by  and  tbroogb  Act 
No.  192  of  1898,  to  confer  upon  tbe  state 
board  of  healtb  the  power  which  it  exercised, 
of  preventing  them  from  landing  tbe  Britan- 
nia and  Its  passengers,  as  stated  in  their  peti- 
tion, nof  did  it  do  so.  We  do  not  think  this 
proposition  well  founded,  lliere  is  nothing 
in  the  terms  of  the  statute  which  would  jus- 
tify us  in  giving  to  tt  the  narrow  construction 
for  which  plaintiffs  contend.  The  fact  that 
the  title  contains  a  clause  to  authorize  a  "mar- 
itime and  land  quarantine  against  places  in- 
fected with  Infectious  and  contagious  dis- 
eases" Is  not  inconsistent  with,  nor  does  It 
control  or  circumscribe,  tbe  broad  and  general 
terms  of  other  clauses.  Appellee  proporly 
claims  that  It  in  no  wise  affects  the  "power," 
"duty,"  and  "authority"  of  the  board  to  pre- 
vent the  spread  of  the  disease,  when  once  in- 
troduced, by  quarantining  against  persons 
coming  Into  an  infected  district  The  act,  in 
its  title,  authorizes  the  state  board  to  regu- 
late the  isolation  of  cases  of  infectious  and 
contagious  diseases,  leaving  It  to  adopt  the 
method  to  be  pursued  for  bringing  about  this 
isolation.  In  Its  body,  It  confers.  In  very  broad 
terms,  a  supervisory  power  over  the  care  and 
control  of  Infectious  diseases  within  the  state, 
"In  order  to  accomplish  the  subsidence  and 
snppresslon  thereof  and  to  prevent  the  spread 
of  the  same."  That  no  doubt  could  exist  as 
to. the  Kope  of  the  power,  It  conferred  upon 
the  board  "the  right  to  regulate  the  terms  and 
conditions  on  which  Intercourse  with  infect- 
ed localities  should  be  permitted,"  and,  in 
clear,  unambiguous  language,  authorized  It, 
at  Its  discretion,  to  prohibit  the  Introduction 
into  any  Infected  portion  of  tbe  state  of  per- 
sons accUmated,  unacdimated,  or  said  to  be 
immune,  when,  in  Its  Judgment,  the  intro- 
duction of  such  persons  would  add  to  or  in- 
crease the  prevalence  of  the  disease.  The  law 
does  not  limit  the  board  to  prohibiting  the  In- 
troduction of  persona  from  one  portion  of  the 
state  to  another  and  an  infected  portion  of 
the  state,  but  evidently  looks  as  well  to  tbe 
prohibition  of  the  Introduction  of  persons  from 
points  ontslde  of  tbe  state  Into  any  Infected 
portion  of  the  state.  As  the  object  in  view 
would,  be  "to  accomplish  the  subsidence  and 
suppression  of  the  infections  and  contagious 
diseases,  and  to  prevent  tbe  spread  of  the 
same,"  it  would  be  difficult  to  see  why  parties 
from  outside  of  the  state  should  be  permitted 
to  enter  into  Infected  places,  while  those  from 
tlie  different  parishes  should  be  prevented 
from  holding  intercourse  with  each  other.  Tbe 
object  in  view  was  to  keep  down,  as  far  as 
possible,  the  number  of  persons  to  be  brought 
within  danger  of  contagion  or  Infection,  and 
by  means  of  this  reduction  to  accomplish  the 
subsidence  and  suppression  of  the  disease  and 


the  spre^  of  the  same.  The  particular  places 
from  which  the  parties  who  were  to  be  pro- 
hibited from  entering  the  Infected  district  or 
districts  came,  could  have  no  possible  in- 
fluence upon  the  attainment  of  the  result 
sought  to  be  attained.  It  would  make  no  pos- 
sible difference  whether  this  "added  fuel" 
sought  to  be  excluded  should  come  from  Iiouis- 
iana.  New  Xoric,  or  Europe. 

We  see  nothing  In  the  particular  place  in 
the  act  in  which  this  power  Is  conferred  to 
cause  us  to  suppose  that  the  legislature  in- 
tended to  place  upon  it  the  limitations  which 
appellants  contend  for.  They  claim  that  the 
powers  of  the  present  board  were  those  of  Its 
predecessor,  but  this  is  obviously  not  tbe  case. 
The  new  board  was  given,  by  the  third  sec- 
tion of  the  act,  the  powers  of  the  old,  but  with 
such  modifications  as  would  be  operated  un- 
der the  provisions  of  the  artide  of  1898.  It 
is  very  clear  that  the  general  assembly  in- 
tended to  grant  additional  powers  to  the 
board,  and  this  very  power  was,  b^ond  ques- 
tion, one  of  them.  During  the  fall  of  1897, 
and  during  the  existence  of  an  epidemic,  a 
vessel  arrived  in  the  Mississippi  river,  with 
emigrants  al)oard,  under  conditions  similar  to 
those  under  wlilcb  the  Britannia  reached  the 
same  stream  in  1898.  The  excited  public  dis- 
cussions at  the  time  as  to  the  right  of  the 
state  board,  under  the  then  existing  law,  to 
prevent  the  landing  of  the  emigrants,  and  as 
to  its  duty  in  the  premises,  were  so  extended 
as  to  authorize  us  to  take  Judicial  notice  of 
the  fact;  and,  In  our  opinion,  the  clause  in 
the  present  act  which  covers  that  precise  mat- 
ter was  Inserted  therein  for  the  express  pur- 
pose of  placing  the  particnlar  question  out- 
side of  the  range  of  controversy.  For  a  num- 
ber of  years  past,  emigrants  have  been  com- 
ing into  New  Orleans,  Ln  the  autumn,  from 
Italy.  There  was  a  probability,  when  the 
general  assembly  met  in  1898,  that  the  epi- 
demic of  1897  might  be  repeated,  and  a  great 
probability  that  emigrants  would  seek  to  en- 
ter as  they  had  done  the  year  before,  to  the 
great  danger,  not  only  of  the  people  of  Louis- 
iana, but  of  the  emigrants  themselves.  Inde- 
pendently of  this  there  was  great  danger  to 
be  apprehended  from  the  Increasing  inter- 
course between  New  Orleans  and  the  West 
India  Islands  in  consequence  of  a  war  with 
Spain.  It  was  to  ward  off  these  dangers  that 
this  particular  provision  was  Inserted  In  tbe 
act  of  1898. 

Appellants  maintain  that  the  act  of  the  gen- 
eral assembly  is  violative  of  the  constitution 
of  the  United  States  and  In  contravention  of 
Its  treaties  with  France  and  Italy  and  its  im- 
migration laws.  We  are  not  of  that  opinion. 
It  is  the  right  and  duty  of  the  different  states 
to  protect  and  preserve  the  public  health. 
This  right  is  not  held  by  the  states  by  per- 
mission of  the  federal  government  nor  is  its 
legitimate  and  proper  exercise  controlled  by 
that  government  simply  by  reason  of  tbe  ex- 
istence of  a  power  in  the  latter  "to  regulate 
commerce."    As  a  matter  of  course  state  leg- 
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Idatlon  which  would  cross  the  boundary  line 
which  separates  the  state's  police  power  of 
protecting  the  public  health  to  really  Inter- 
fere with  and  Invade  the  right  and  power  of 
the  general  government  to  regulate  commerce, 
would  be  set  aside;  but  It  is  not  every  re- 
striction upon  commercial  operations,  remote- 
ly and  Incidentally  brought  about  by  the 
passage  of  state  health  laws,  which  can  prop- 
erly be  designated  as  such  Interference  or  In- 
vasion. In  Be  Rahrer,  140  U.  S.  654,  11  Sup. 
Ot  868,  the  supreme  court  of  the  United 
States,  speaking  through  Chief  Justice  Fuller, 
made  use  of  the  following  language:  "The 
power  ot  the  state  to  impose  restraints  and 
burdens  upon  persons  and  property  in  con- 
servation and  promotion  of  the  public  health, 
good  order,  and  prosperity,  is  a  power  original- 
ly and  always  belonging  to  the  states,  not 
surrendered  by  them  to  the  general  govern- 
ment, nor  directly  restrained  by  the  constitu- 
tion of  the  United  States,  and  essentially  ex- 
clusive. And  this  court  has  uniformly  recog- 
nized state  legislation,  legitimately  fpr  police 
purposes,  as  not,  in  the  sense  ot  the  constitu- 
tion. Infringing  upon  any  right  which  has 
been  confided,  expressly  or  by  implication,  to 
the  general  government.  The  fourteenth 
amendment,  in  forbidding  a  state  to  make  or 
to  enforce  any  law  abridging  the  privileges 
and  Immunities  of  citizens  of  the  United 
States,  or  to  deprive  any  person  of  life,  liber- 
ty, or  property  without  due  process  of  law,  or 
to  deny  to  any  person  the  equal  protection  ot 
the  laws,  did  not  Invest,  nor  attempt  to  In- 
vest, congreES  with  power  to  legislate  upon 
subjects  which  are  within  the  domain  of  state 
legislation.  It  Is  not  to  be  doubted  that  the 
power  to  make  ordinary  regulations  of  police 
remains  with  the  individual  states,  and  can- 
not be  assumed  by  the  national  government, 
and  that  in  this  respect  It  is  not  Interfered 
with  by  the  fourteenth  amendment"  In  Oib- 
bons  V.  Ogden,  9  Wheat.  203,  Chief  Justice 
Marshall,  referring  to  state  Inspection  laws, 
said  that  "they  were  certainly  recognized  in 
the  constitution  as  being  passed  in  the  exer- 
cise of  a  power  remaining  with  the  states; 
that  Inspection  laws  might  have  a  reniote  and 
considerable  Influence  upon  commerce  could 
not  be  denied,  but  tliat  a  power  to  regulate 
commerce  could  not  be  admitted  as  the 
source  from  which  the  right  to  pass  them  was 
derived;  that  they  formed  a  portion  of  that 
immense  mass  of  legislation  which  embraces 
everything  within  the  territory  of  a  state  not 
surrendered  to  the  greneral  government,  all  of 
which  could  be  most  advantageously  exercis- 
ed by  the  states  themselves;  that  Inspection 
laws,  health  laws  of  every  description,  as  well 
as  laws  for  regulating  the  Internal  commerce 
ot  a  state,  and  those  which  respect  turnpike 
roads,  terries,  etc.,  were  component  parts  of 
this  mass;  that  no  direct,  general  power  over 
those  objects  was  granted  to  congress,  and 
consequently  they  remained  subject  to  state 
legislation."  The  general  assembly  of  this 
state,  In  enacting  Act  No.  192  ot  1898,  was  not 


acting  or  claiming  to  act  under  "a  i^wer  to 
regulate  commerce,"  as  the  aonnse  from  which 
it  derived  the  right  to  pass  the  act  Its  source 
was  the  police  power  ot  the  state,  exercised 
for  the  protection  and  preservation  of  the  pub- 
lic health.  No  one  who  reads  the  act,  or  who 
knows  and  appreciates  the  circumstances  un- 
der which  it  was  enacted,  can  for  a  moment 
doubt  the  perfect  sincerity  ot  the  general  as- 
sembly In  dealing  with  this  matter.  It  was 
futile  to  say  that  there  was  any  other  purpose 
In  view  than  that  which  appears  on  the  face 
of  the  act  There  could  exist  no  other  possi- 
ble motive  than  that  announced.  None  other 
can  be  plausibly  suggested.  We  not  only 
think  the  legislature  acted  in  absolute  good 
faith,  and  nnder  no  dlsguisement  but  are  of 
the  opinion  that  the  legislation  was  timely 
and  Judicious,  well  calculated  to  assist  "In 
accomplishing  the  subsidence  and  suppression 
of  InfectloaB  and  contagions  diseases  and  pre- 
venting the  spreading  of  the  same";  and  we' 
are  further  of  the  opinion  that  the  action  of 
the  state  board  was  legally  taken,  under  the 
provisions  ot  the  act,  and  not  arbitrary  and 
unjustifiable,  as  claimed. 

The  conclusion  we  have  reached  as  to  the 
provisions  of  Act  No.  192  not  being  unconsti- 
tntional  as  infringing  upon  the  ri^t  and  pow- 
er of  congress  to  regulate  commerce  carries 
with  It,  as  a  result,  the  holding  by  this  court 
that  the  act  was  not  In  contravention  of  the 
treaties  of  the  United  States  with  France  or 
Italy,  <ff  of  the  immigration  laws  of  the  gen- 
eral government,  or  of  any  rights  secured  by 
the  fourteenth  amendment  of  the  constttation 
ot  the  United  States.  Tlie  treaties  and  laws 
ot  the  United  States  must  be  held  to  luive 
been  passed  with  reference  to,  and  subsidiary 
to,  the  rightful  exercise  ot  the  police  power 
by  the  different  states  in  aid  of  the  protection 
and  preservation  of  the  public  health  within 
their  respective  borders.  We  scarcdy  think 
it  could  be  pretended  that  an  act  ot  the  gen- 
eral assembly  ot  Louisiana,  under  the  provi- 
sions of  which  a  shipload  of  citizens  of  the 
state  ot  New  York  could  be  legally  prevented 
from  being  landed  In  the  city  of  New  Or- 
leans during  an  epidemic,  could,  by  reason  of 
a  treaty,  be  held,  as  against  foreigners  com- 
ing to  our  shores,  to  be  inoperative,  null,  and 
void.  They  could  have  no  broader  rights 
than  our  own  citizens  in  this  matter,  and 
should  be  subjected  to  the  same  restrictions 
and  inconveniences  whl<^  they  are,  when 
these  are  demanded  at  their  hands  for  the 
preservation  and  protection  of  the  public 
health. 

The  claim  of  the  plaintiffs  that  they  have 
been  deprived.  In  the  premises,  of  their  liber- 
ty and  property  without  due  process  of  law, 
is  utterly  untenable.  They  have  not  been  de- 
prived of  liberty  or  of  property,  but  simply 
prevented  from  doing  an  act  which,  if  per- 
mitted to  be  done,  would  not  only  be  to  the 
great  injury  and  damage  of  the  people  of 
Louisiana,  but,  in  all  likelihood,  to  the  great 
damage  and  injury  of  the  pajuengers  upon 
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their  ship.  We  do  not  see  "what  process  of 
law,"  beyond  that  taken,  could  have  been  tak- 
en by  the  health  authorities.  It  Is  Tery  un- 
fortunate that  plalntUIs'  ship  and  her  pas- 
sengers should  have  been  detained  as  they 
were,  but,  if  loss  has  been  suffered,  It  la  dam- 
num absque  Injuria.  The  defendant  board  Is 
not  an  ordinary  corporation.  It  Is  a  "body 
politic,"  with  corporate  powers,  with  the  right 
to  sue  and  be  sued.  It  la  a  goTemmental, 
public  agency,  representing  the  state  in  re- 
spect to  the  matters  with  which  it  stands  in- 
trusted. Were  this  court  to  find  plaintiffs  en- 
tiUed  to  a  Judgment,  it  would  not  be  an  or- 
dinary Judgment,  susceptible  of  execution  by 
fl.  fa.  The  Judgment  would  be,  substantially, 
one  against  the  state,  and  of  the  character  of 
those  referred  to  in  article  192  of  tiie  present 
constitution. 

Plaintiff  charges  that  the  resolution  adoptr 
ed  by  the  board  of  health,  though  general  In 
terms,  was  in  reality  directed  specially 
against  them.  The  arrival  of  plaintiff's  ship, 
under  the  circumstances  It  did,  may  have  glT- 
en  rise  to  the  resolution,  as  evidencing  a  ne- 
cessity for  action  under  the  power  conferred 
on  the  board  by  the  act  of  1886;  but  the  fact 
that  it  was  the  first  party  to  whom  the  reso- 
lution was  made  to  apply  would  not  Justify 
the  charge  that  It  was  specially  aimed,  in  an 
offensive  sense,  at  the  plaintiff.  The  resolu- 
tion Is  general,  and  there  is  no  reason  to  sup- 
pose that  It  would  not  have  been  executed 
against  any  other  ship  or  ships  which  might 
fall  under  its  terms.  Be  that  as  It  may,  if 
the  board  had  the  legal  power  and  right  to  act 
as  it  did,  the  motive  with  which  It  may  have 
been  done  is  not  a  matter  for  our  considera- 
tion. Our  conclusions  absolve,  necessarily, 
the  members  of  the  board  from  legal  liability 
for  their  couiee.  For  the  reasons  assigned.  It 
Is  ordered  and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  the  same  is  hereby,  af- 
flrmed4 

(m  Aliu  (06) 

LOVBiJOT   T.   BBESON, 

(Supreme  Oourt  of  Alabama.    April  12,  1899.) 

ComrrnmoHAi,  Law— Vmtbo  Riohts— Rbtroao- 
rm  Aox— iBBBStnuiinns  in  Elxotion. 

1.  After  the  institution  of  a  contest  of  elec- 
tion of  a  probate  judge  on  the  ground  that  the 
election  in  a  certain  precinct  was  invalid  for 
the  reason  that  it  was  held  in  a  place  other 
than  tlie  court  house,  as  required  by  law,  and 
after  appeal  to  the  supreme  court,  the  legisla- 
ture, by  Act  Dec.  14,  1898,  cured  the  Irregu- 
larity, and  confirmed  the  election  as  held. 
flM,  that  the  act  was  not  nnconstitntional,  as 
interfering  with  vested  rights. 

2.  The  leglslatare,  where  contract  or  property 
rights  are  not  involved,  can.  enact  laws  modi- 
^ing  or  affecting  the  results  of  prior  trans- 
actions in  matters  of  public  concern;  so  that 
Act  Dec.  14,  1898,  curing  irregularities  In  a 

'  prior  election,  was  not  unconstitutional  because 
retrospective. 

3.  Act  Dec.  J4,  1808,  ratify iuc  and  afBrming 
an  election  for  probate  judge  held  in  a  precinct 
other  than'  tSat  retiuired  br  larw,  was  not  in 

i»iolatl«!P  of  Con^  nb  8,  r  0»  providing  tliat 


laws    regulating    elections    shall    be    nniform 
throngliont  the  state. 

Appeal  from  circuit  court,  Etowah  ootmty; 
J.  A.  Bilbro,  Judge. 

This  was  a  statutory  contest  of  the  election 
of  the  probate  Judge  of  Etowah  county,  which 
was  instituted  on  the  petition  of  William  B. 
Beeson,  the  contestant  of  the  election  of  John 
H.  Lovejoy.  From  a  Judgment  in  favor  of 
the  petitioner,  the  respondent  appeals,  and  as- 
signs the  rendition  thereof  as  error.    Beversed. 

Dortcb  &  Martin,  for  apiDellant.  Denaon  & 
Tanner,  for  appellee. 

DOWDEIiLi,  3.  Tm  appeal  in  this  case  ia 
taken  from  tiie  circuit  court  of  Etowah  county 
on  a  statutory  contest  of  election  of  probate 
Judge;  the  ground  at  contest  being  that  the 
election  held  In  Gadsden  precinct.  In  said  coun- 
ty, was  Invalid  for  the  reason  that  it  was  held 
ip  a  place  other  than  the  court  house,  as  re- 
quired by  law.  This  Is  the  sole  ground,  and 
there  Is  no  pretense  that  there  was  any  fraud 
or  unfairness  in  the  holding  of  said  election, 
or  that  any  voter  was  prevented  from  voting, 
or  failed  to  vote,  by  reason  of  the  failure  to 
hold  the  election  in  the  court  bouse.  Since  the 
institution  of  this  contest,  and  the  appeal  to 
this  court,  the  legislature  has,  by  an  act  ap- 
proved December  14,  1898,  cured  the  Irregu- 
hirlty,  as  it  is  termed,  and  ratified  and  con- 
firmed the  election  as  held  on  the  first  Monday 
In  August,  1888,  In  said  Gadsden  precinct. 
This  act  of  the  legislature  Is  assailed  by  the 
appellee  as  being  unconstitutional.  In  that  it 
disturlM  vested  rights,  and  also  for  that  it  is 
offensive  to  section  6,  art.  8,  of  the  constitu- 
tion, which  provides,  "The  general  assembly 
shall  pass  laws,  not  Inconsistent  with  this 
constitution,  to  regulate  and  govern  elections 
in  this  state,  and  all  such  laws  shall  be  uni- 
form throughout  the  state."  We  think  it  a 
clear  proposition  that  the  act  does  not  in  any 
manner  Interfere  with  vested  rights.  The 
(Ace  of  probate  Judge  ia  a  public  office,  cre- 
ated for  governmental  purposes,  and  not  for 
the  sole  ben^t  of  any  sln^e  person.  It  can- 
ni>t,  in  any  sense  or  manner,  ever  be  said  t& 
become  the  subject  of  property  rights.  "It 
haa  In  it  no  element  of  property.  It  is  not 
alienable  or  inheritable.  It  is  a  personal  pub- 
lic trust,  created  for  the  benefit  of  the  state, 
and  not  foe  the  benefit  of  the  Individual  who 
may  happen  to  be  its  incumbent"  £ix  parte 
Lambert,  62  Ala,  82.  For  th«t  same  leasoDS  it 
may  be  said  it  cannot  be  the.  subject  of  con- 
tract rights.  Being,  there£oce,  neither  the 
subject  of  property  nor  contract  rights,  the 
suggestion  that  the  act  in  aueatlon  Is  an  inva- 
sion of  vested  rights  is  unsupported  by  reason 
or  argument.  It  is  true,,  the  act  falls  under 
the  class  of  statutes  denominated  "retrospec- 
tive laws."  As  to  such,  in  the  absence  of  any 
express  constitutional  inhibition,  and  where 
contract  or  property  rights  are  not  Inv(^ved, 
and  only  public  rights,  as  of  public  office,  are 
■Involved,  the  power  of  the  legislature  Is  full 
and  .complete.  .Ia  njAtterft.ef  i)ul)Uc  eoncero. 
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affecting  governmental  Interests  In  carrying 
out  the  win  of  the  people,  legislative  action 
becomes  of  the  highest  importance;  and  the 
courts  should  not  by  any  narrow  construction 
obstruct  the  attainment  of  the  ends  and  pur- 
poses of  the  lawmaiclng  power.  There  can  be 
no  doubt  of  the  power  of  the  legislature  to 
enact  laws  which  may  modify  or  affect  the 
results  of  prior  transactions.  It  seems  to  be 
a  well-settled  rule,  where  contract  or  property 
rights  are  not  involved,  that  what  may  be 
authorized  by  the  legislature  In  the  first  In- 
stance may,  after  the  thing  done,  be  ratified 
by  the  legislature.  Mr.  Cooley,  in  his  work 
on  Constitutional  Limitations,  treating  of  the 
subject  of  retrospective  laws,  gives  the  follow- 
ing as  the  substantial  rule  applicable  in  such 
r'ases:  "K  the  thing  wanting,  or  which  failed 
to  be  done,  and  which  constitutes  the  defect 
In  the  proceedings.  Is  something  the  necessity 
for  which  the  legislature  might  have  dispensed 
with  by  prior  statute,  then  it  is  not  beyond 
the  power  of  the  legislature  to  dispense  with 
it  by  subsequent  statute.  And  if  the  Irregu- 
larity consists  in  doing  some  act,  or  in  the 
mode  or  manner  of  doing  some  act,  which  the 
legislature  might  have  made  immaterial  by 
prior  law.  It  Is  equally  competent  to  make 
the  same  immaterial  by  a  subsequent  law." 
Cooley,  Const  Lim.  (6th  Ed.)  p.  467.  Could 
the  legislature,  in  the  first  instance,  have 
designated  another  place  than  the  court  house 
for  holding  the  election  in  Gadsden  precinct? 
The  power  to  have  done  so,  we  think,  is  be- 
yond question.  Tlie  power  of  designating  the 
voting  places  in  other  precincts  than  the  court- 
house precinct  Is  by  the  statute  conferred  on 
the  court  of  county  commissioners.  Could  not 
the  legislature  by  the  same  statute  have  con- 
ferred on  the  court  of  county  commissioners 
the  power  to  designate  the  voting  place  in  the 
court-house  precinct  as  well  as  in  other  pre- 
cincts? This  question  can  only  be  answered 
in  the  afibrmative.  And,  if  left  with  the  com- 
missioners, might  they  not  designate  another 
place  within  the  precinct  for  voting,  other 
than  the  court  house?  If  tliis  be  true,  it  suf- 
fices also  to  show  that  the  argtunent  of  counsel 
that  fixing  a  different  place  tlian  the  court 
house  In  the  coort-honae  precinct  would  be 
offensive  to  the  provisions  of  section  5,  art. 
8,  of  the  constitution,  as  to  uniformity  of  the 
election  laws,  is  without  merit  The  commis- 
slonera'  court  of  one  county  might  designate 
the  court  house  as  the  voting  place  in  such  pre- 
cinct while  In  another  county  the  commis- 
sioners' court  might  well  designate  a  different 
place  than  the  court  house;  and  no  one  could 
reasonably  contend  that  such  would  be  vio- 
lative of  the  above-mentioned  provision  of  the 
constitution.  It  Is  a  logical  conclusion  that  if 
it  be  competent  for  the  legialature  to  confer 
upon  the  court  of  county  commissioners  the 
power  to  designate  the  voting  places  in  the 
respective  counties,  and  such  voting  places 
so  designated  may  differ  as  to  the  precise  lo- 
cality or  house  appointed,  without  offending 
against  the  oonstitntion,  then  It  would  cer- 


tainly be  competent  for  the  legislature,  in  the 
first  instance,  to  designate  different  places 
within  the  precincts  in  different  counties.  It 
also  follows  that  things  which  can  be  author- 
ized by  the  legislature  In  the  first  instance 
can,  aLfter  they  are  done,  be  subsequently 
ratified  by  the  legislature.  We  cite  the  fol- 
lowing authorities  as  supporting  the  principles 
above  laid  down:  Wllliama  v.  Board,  21  Fed. 
99;  Erskine  v.  Steele  Co.,  87  Fed.  63U;  Huff 
V.  Cook,  44  Iowa,  639;  Gardner  y.  Haney,  86 
Ind.  17;  BuUer  v.  Pahner,  1  HUl,  324;  Mc- 
MiUen  y.  Boyles,  6  Iowa,  804. 

It  la  therefore  our  conclusion  that  the  act 
approved  December  14,  1808,  is  not  violative 
of  any  constitutional  provision,  and  by  it  the 
irregularity  attending  the  holding  of  the  elec- 
tion in  Gadsden  precinct  on  the  first  Monday 
in  August  1898,  was  cured.  This  view  of  the 
case  renders  it  unnecessary  to  consider  the 
other  questions  raised  by  the  appellant  relat- 
ing to  matters  prior  to  the  enactment  of  the 
above  healing  statute,  and  which  were  so  ably 
argued  In  briefs  of  counsel.  The  ground  of 
contest  having  been  cured  by  the  statute,  a 
reversal  of  the  Judgment  of  the  circuit  court 
must  follow,  and  a  Judgment  wlU  be  here  ren- 
dered dismissing  the  contest 


(121  Ala.  293) 

SULLIVAN  V.  VERNON  et  al. 
(Supreme  Court  of  Alabama.    April  11,  1889.) 

FOBBIOK    COBFOBATIONS— OVFICX    IN    StaTB — OOS- 
TBA0T8— EXBOUTION— EL/LRMLItSB  EbROB. 

1.  Under  Const  art.  14,  S  4,  and  Act  Feb. 
28,  1887  (Pamph.  Acts  1886-88,  p.  102),  pro- 
hibiting a  foreign  corporation  from  doing  busi- 
ness in  the  state  without  a  known  place  of 
business  and  an  authorized  agent  therein,  a 
bill  in  foreclosure  by  such  corporation  is  in- 
sufficient which  fails  to  state  that  it  had  such 
place  and  agent. 

2.  A  mortgage  is  presumed  to  be  executed  in 
the  state  In  which  the  certificate  that  it  was 
"signed,  sealed,  and  delivered"  by  the  grantors 
is  made. 

S.  Error  in  sustaining  a  motion  to  dismiss  a 
bill  for  want  of  equity,  when  it  should  have 
been  attacked  by  demurrer,  is  harmless;  the  de- 
cree giving  opportunity  for  amendment 

Appeal  from  chancery  court,  Dekalb  cotm- 
ty;  S.  K.  McSpadden,  Chancellor. 

Bill  by  W.  K.  Sullivan,  receiver  of  the  Amer- 
ican Building,  Loan  &  Investment  Society, 
against  James  M.  Vernon  and  others.  There 
was  a  decree  dismissing  the  bill,  and  com- 
plainant appeals.    Affirmed. 

James  Norfleet,  for  appellant  L.  L.  Coch- 
ran, tor  appellees. 

PER  CURIAM.  The  original  blU  was  filed 
to  foreclose  a  mortgage  executed  in  this  state, 
on  real  estate  here  situate,  to  secure  the  pay- 
ment of  a  debt  contracted  with  the  American 
Building,  Loan  &  Investment  Society,  a  cor- 
poration organized  and  existing  under  the 
laws  of  the  state  of  Illinois.  A  motion  was 
made  to  dismiss  the  bill  for  want  of  equity, 
iKcause  It  did  not  ayer  that,  at  the  time  of 
the  execution  of  the  mortgage,  the  corporation 
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had  filed  in  the  office  of  the  aecretary  of  state, 
pnranant  to  the  statute  approred  February 
'J8,  1887  (Pamph.  Acts  1886-SS,  p.  102),  an  in- 
strument In  writing  designating  for  itself,  at 
least,  one  known  place  of  business  in  the  state, 
and  an  authorized  agent  thereat  residing.  The 
motion  was  sustained,  but  leave  was  granted 
to  amend  within  30  days.  From  the  decree 
sustaining  the  motion,  this  appeal  Is  taken. 

Const  art  14,  {  4,  prohibits  a  foreign  cor- 
poration from  doing  any  business  in  this  state 
without  having  at  least  one  known  place  of 
business  and  an  authorized  agent  or  agents 
therein.  The  statute  to  which  we  hare  refer- 
red was  enacted  in  aid  and  execution  of  the 
constitution.  The  imlform  constrnction  of  the 
constitution  has  been  that  it  is  prohibitory, 
rendering  It  unlawful  for  a  foreign  corpora- 
tion, without  compliance  with  its  conditions, 
to  transact  any  business  here,  and  that  all 
contracts  into  which  It  might  enter,  while  ex- 
ecutory, requiring  the  aid  of. the  courts  to 
enforce  them,  are  roid;  and  it  Is  a  settled  rule 
of  pleading  In  equity  that  a  bill  for  the  enforce- 
ment of  such  contracts  is  demurrable,  unless 
it  contains  an  exiNresa  averment  that,  at  the 
time  of  making  such  contract,  the  corporation 
bad  a  Icnown  place  of  business  in  the  state 
and  an  authorized  agent  therein.  Farrlor  v. 
New  England  Mortg.  Security  Co.,  88  Ala.  275, 
7  South.  200;  Mullens  v.  American  Freehold 
Land  Mortg.  Co.,  88  Ala.  280,  7  South.  201; 
Christian  v.  Same,  89  Ala.  198,  7  South.  427; 
Glnn  y.  New  England  Mortg.  Security  Co.,  92 
Ala.  135,  8  South.  38a  We  hare  not  appre- 
hended that  it  was  intended  to  overrule  or  de- 
part from  these  cases  by  the  decision  in  Nehns 
y.  Kdlnburgh-American  Land  Mortg.  Co.,  92 
Ala.  157,  9  South.  141.  Upon  that  point,  the 
opinion  manifests  a  difference  of  opinion 
anuing  the  members  of  the  court  as  then  con- 
stituted, some  dissenting  from  the  rule  of 
pleading  declared  In  the  cases  to.  which  refer- 
ence has  been  made.  The  precise  question  we 
have  here  under  consideration  was  presented 
neither  by  the  pleadings  nor  by  the  facts  In 
that  case.  It  shows  that  only  two  grounds  of 
demurrer  to  the  bill  were  considered  by  the 
court,  and  neither  of  which  presented  the 
question  now  before  us.  The  first  ground  of 
demurrer  was  that  the  bill  fails  to  sufficiently 
aver  facts  to  show  that  the  "agent  designat- 
ed" had  authority  to  exercise  or  perform  any 
of  the  corporate  functions  or  powers  of  the 
corporation;  and  (2)  "for  that  the  bill  fails  to 
show  that  the  corporation  by  its  charter  was 
aathorized  to  engage  In  the  business  of  loan- 
ing money  and  securing  the  same  by  mortga- 
ges on  land  in  Alabama."  In  fact  the  bill  in 
that  case  distinctly  averred  a  compliance,  on 
the  part  of  the  complainant  corporation,  with 
the  constitutional  and  statutory  requirements 
as  to  foreign  corporations  having  a  known 
place  of  business,  and  a  designated  agent 
thereat  within  the  state.  It  follows,  there- 
fore, that  what  was  said  in' that  case,  as  to 
dissenting  from  the  rule  laid  down  by  this 
«onrt  In  the  .cases  of  Farrlor  v.  New  England 


Mortg.  Security  Co.,  and  Christian  v.  Amer- 
ican Freehold  Land  Mortg.  Co.,  supra,  can  but 
be  regarded  as  dictum,  and  we  now  reaffirm 
the  rule  as  announced  in  those  cases. 

It  is  doubtless  true,  as  a  general  rule,  that 
the  law  presumes  the  contracts  of  corpora- 
tions, like  the  contracts  of  natural  persons, 
are  legaL  But  it  is  a  cardinal  rule  of  plead- 
ing in  equity,  as  has  been  said  by  this  court 
founded  in  reason  and  good  sense,  that  a  bill 
must  show  the  complainant's  title  to  relief 
with  sufficient  certainty  and  clearness  to  en- 
able the  court  to  see  plainly  that  he  has  such 
a  right  as  warrants  its  interference,  and  the 
defendant  to  be  distinctly  Informed  of  the  na- 
ture of  the  case  which  he  is  called  upon  to 
defend.  Matters  essential  to  the  complain- 
ant's right  to  relief  must  appear,  not  by  Inf  er- 
&ace,  but  by  direct  and  unambiguous  aver- 
ment Cockrell  v.  Gurley,  26  Ala.  405;  Duck- 
worth V.  Duckworth's  Adm'r,  35  Ala.  70;  Mc- 
Donald V.  Insurance  Co.,  56  Ala.  468;  Rail- 
road Co.  v.  Lancaster,  62  Ala.  555;  Ooldsby 
V.  Goldsby,  67  Ala.  560.  When  the  constitu- 
tion ordains  that  "no  foreign  corporation  shall 
do  any  business  In  this  state  without  having 
at  least  one  known  place  of  business  and  an 
authorized  agent  or  agents  therein,"  and  the 
legislature  prescrll>es  the  mode  in  which  the 
corporation  shall  make  known  to  the  public  a 
designated  place  of  business  In  this  state,  and 
who  is  or  are  its  authorized  agent  or  agents 
thereat  obedience  to  the  constitution  and  the 
statute  becomes  a  condition  precedent  to  the 
transaction  of  business  In  the  state.  Whether 
there  has  or  has  not  been  performance  of  the 
condition  Is  a  fact  lying  piecullarly  within  cor- 
porate knowledge.  It  Is  a  fact  essential  to  a 
right  of  recovery,  whenever  relief  Is  sought  be- 
cause of  corporate  transactions  had  within  the 
state,  and  It  must  appear,  not  by  hiference  or 
presumption,  but  by  direct,  unambiguous  aver- 
ment It  Is  one  thing  to  presume  In  favor  of 
the  legality  of  the  contracts  of  corporations  or 
of  natural  persons,  and  quite  another,  and  es- 
sentially a  different,  thing  to  presume  that  ei- 
ther have  performed  constitutional  or  statutory 
requirements,  when  performance  Is  of  the  es- 
sence of  the  capacity  to  contract  We  regard 
the  rule  of  pleading  established  in  Oie  cases  to 
which  we  have  referred  as  founded  In  reason 
and  good  sense.  In  conformity  to  the  cardinal 
rules  of  equity  pleading,  and  we  are  unwilling 
to  modify  or  depart  from  it  It  seems  an  er- 
ror to  suppose  tliat  It  is  not  by  the  bill  af- 
firmatively shown  that  the  mortgage  was  ex- 
ecuted in  this  state.  A  copy  of  the  mortgage 
is  exhibited  with,  and  forms  part  of,  the  bill, 
and  the  certificate  of  acknowledgment  of  ex- 
ecution was  taken  In  the  county  of  Dekalb, 
before  a  notary  public  of  the  county,  and  af- 
firms that  the  grantors  acknowledged  that 
they  signed,  sealed,  and  delivered  the  instru- 
ment as  their  free  and  voluntary  act  The 
mortgage  is  unattested,  and,  until  acknowl- 
edgment of  execution  before  an  officer  having 
authority  to  take  and  certify  it  as  a  legal 
conveyance.  It  was  without  validity.    As  el- 
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tber  a  legal  conveyance,  or  as  creating  a  mere 
equity,  delivery  was  essential.  The  Just  con- 
struction of  the  certificate  of  acknowledgment 
Is  that  the  slgrnlng,  sealing,  and  delivery  were 
contemporaneous  acts,  done  in  the  county  of 
Dekalb.  A  motion  to  dismiss  a  hill  for  want 
of  equity  Is  not  the  equivalent  of  a  demurrer, 
nor  is  it  appropriate  to  reach  defects  or  In- 
Buffldendes  of  pleading  curable  by  amend- 
ment It  would  have  been  more  regular  If 
the  motion  to  dismiss  had  been  overruled,  and 
the  defendants  put  to  a  demurrer.  The  ir- 
regularity is  error  without  injury,  for  the  de- 
cree rendered  Is  that  which  would  have  been 
rendered  if  a  demarrer  had  been  interposed 
and  sustained,  and  the  opportunity  of  amend* 
ment  curing  the  defect  In  the  bill  was  afford- 
ed the  complainant,  as  It  would  have  been  af- 
forded In  sustaining  a  demurrer.  Let  the  de- 
cree of  the  chancellor  be  affirmed. 


(m  Ala.  37t) 

BIGBEE  &  W.  B.  PACKET  CO.  v.  MOOiRE. 

(Supreme  Court  of  Alabama.    April  S,  1899.) 

COBPOBXTIONS— POWBBS— BT-Li.W8 — CONSTKUO- 
TION. 

1.  Whether  a  company  was  without  corpo- 
rate power  to  siibscribe  for  the  stock  of  anoth- 
er Is  itiimaterial  in  an  action  by  it  for  divi- 
dends. 

2.  Under  the  by-laws  of  a  corporation  in 
which  certain  steaml>oat  owners  were  stockr 
holders,  each  was  to  put  a  boat  into  the  service 
of  the  company,  and,  if  any  boat  became  unfit 
for  service,  the  dividends  on  the  owner's  stocli 
were  to  cease  until  it  was  repaired,  or  another 
furnished,  but  the  proportion  of  the  dividends 
up  to  the  time  the  boat  became  unfit  were  to 
be  paid  to  the  owner.  Held,  that  an  owner 
who  failed  to  repair  forfeited  only  so  much 
of  the  dividends  as  were  earned  during  the  de- 
fault, whether  they  were  declared  daring  or 
after  the  period  of  default. 

3.  The  by-laws  of  a  corporation  of  steamboat 
owners  provided  that  each  was  to  furnish  a 
boat,  and  keep  It  in  repair,  and,  if  he  failed, 
the  company,  after  notice,  might  repair  at  the 
owner's  expense,  and  appropriate  liis  share  of 
the  dividends  nntil  sncb  expenses  were  repaid. 
BM  not  to  Impose  on  the  company  a  duty  to 
repair,  but  it  couid  do  so  or  not,  at  its  elecdon. 

Appeal  from  dty  court  of  MobUe;  O.  J. 
Semmes,  Judge. 

Action  by  Hattle  B.  Moore  against  the  Big- 
bee  &  Warrior  Elver  Packet  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

This  action  was  brought  to  recover  from 
the  defendant  a  stock  dividend  which  had 
been  declared  by  that  company.  The  com- 
plaint contained  two  counts,  which  were  as 
foUows:  "(1)  PlalnUft  cUlms  of  the  defend- 
ant, a  corporation,  the  sum  of  twenty-four 
hundred  and  four  and  */ioo  dollars,  with  In- 
terest from  the  2d  day  of  February,  1895,  the 
amount  of  dividends  declared  upon  fourteen 
shares  of  the  capital  stock  of  the  defendant 
owned  on  and  prior  to  the  said  2d  day  of  Feb- 
mary,  1896,  by  the  Alabama  Dredging  &  Jetty 
Company,  a  corporation,  which  said  stock, 
together  with  the  dividends  thereon,  were,  on 


said  Slst  day  of  July,  1885,  duly  transferred 
to  the  plaintiff."  (2)  "PlaintifC,  as  the  as- 
signee and  transferee  of  the  said  Alabama 
Dredging  &  Jetty  Company,  claims  of  the  de- 
fendant the  Bigbee  &  Warrior  Blver  Packet 
Company,  a  corporation,  the  further  sum.  of 
twenty-four  hundred  and  four  and  */i«o  dol- 
lars, with  the  interest  from  tlie  2d  day  of 
February,  1885,  and  a  like  sum  due  by  the  de- 
fendant on  an  account  stated  between  it  and 
the  Alabama  I^edging  &  Jetty  Company  on, 
to  wit,  the  2d  day  of  February,  1896,  which 
was  thereafter  transferred  to  the  plaintiff, 
and  a  Uke  sum  for  money  on,  to  wit,  the  2d 
day  of  February,  1895,  received  by  the  de- 
fendant for  the  use  of  the  Alabama  Dredging 
&  Jetty  Company,  and  thereafter  transferred 
and  assigned  to  the  plaintiff."  In  the  first 
two  pleas  the  defendant  denied  having  con- 
tracted as  alleged  in  the  complaint,  and 
pleaded  the  general  issue,  and  then  filed  the 
following  special  pleas:  "(3)  And '  for  fur- 
ther plea  to  the  first  count  aaid  defendant 
salth  that  Id  and  by  the  by-laws  of  It,  Che 
said  defendant  corporation,  made  while  the 
Alabama  Dredging  &  Jetty  Company  was  a 
member  of  said  company,  and  which  by-laws 
were  known  to  the  said  last-named  company, 
It  was  especially  provided  that  no  stockhold- 
er In  said  defendant  company  should  receive 
any  portion  of  the  profits  of  the  said  com- 
pany, or  earnings  of  the  said '  company,  ac- 
quired or  earned  duritig  ^sucb  period  of  time 
as  such  shareholder  was  without  a  boat  well 
equipped  for  service  upon  the  rivers  navi- 
gated by  the  said  det«idant  company;  and 
defendant  avers  that  during  the  time  during 
which  were  earned  the  sums  covered  by  the 
dividends  sued  for  in  this  suit  the  said  stock- 
holder company  was  in  default  in  not  keeping 
or  placing  a  boat  satisfactory  to  the  board  in 
the  service  of  the  company;  that  the  stock- 
holder was  not  entitled  to  have  or  receive  said 
dividends  from  said  company."  "(4)  For  fur- 
ther plea  defendant  saitfa  that  said  Alabama 
Dredging  &  Jetty  C!ompany,  together  with 
other  persons  owning  and  controlling  steam- 
boats, were  the  sole  and  exclusive  stockhold- 
ers In  the  defendant  company,  operating 
steamers  and  the  carriage  of  passengers  and 
goods  thereon  for  hire  upon  the  Tombigbee 
and  Warrior  rivers,  and  that  one  of  the  by- 
laws of  the  said  company  prior  to  January  2, 
1896,  and  for  a  long  time  theretofore,  and 
which  was  binding  upon  the  said  Alabama 
Dredging  &  Jetty  Company,  provided,  should 
any  boat  be  lost,  or  become  permanently  un- 
fit for  the  company's  business,  dividend  upon 
the  share  of  the  capital  stock  of  this  com- 
pany then  standing  in  names  of  the  owners 
of  said  boat,  or  which  at  any  time  had  been 
the  property  of  said  owners,  shall  cease  from 
the  time  such  boat  is  lost,  or  becomes  perma- 
nently unfit  for  the  business,  or  until  another 
boat  satisfactory  to  the  board  shall  be  fur- 
nished Instead  of  the  boat  so  lost,  or  until 
said  boat  Is  put  in  proper  condition  to  per- 
form the  services  for  which  It  was   char- 
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tered.  The  proportion  of  such  dividend  earn- 
ed op  to  the  loss  or  injury  of  sncb  boat  ahall 
be  paid  to  such  owaer.  And  defendant  avers 
that  tbe  said  Alabama  Dredging  &  Jetty 
Company  was  the  ovrner  of  the  boat  B.  E. 
Lee,  and  had,  under  the  by-laws  of  tbe  com- 
pany, chartered  the  same  unto  tbe  said  com- 
pany, and  that  the  steamboat  bad  In  tbe 
month  of  October,  1893,  In  a  storm  then  pre- 
Talllng,  been  driven  ashore  near  Mobile,  and 
lay  for  a  long  time  stranded,  out  of  tbe  water, 
and  became  permanently  unflt,  as  she  lay, 
for  use  as  a  steamboat  by  said  defendant 
company.  And  defendant  ftirther  avers  that 
tor  a  long  time  thereafter  the  said  Alabama 
Dredging  ft  Jetty  Company  launcbed  and 
floated  tbe  said  steamboat  from  where  she 
lay,  and  made  considerable  changes  In  ber, 
and  fitted  ber  ont  as  a  suction  dredge;  but, 
as  such  she  was  wholly  unflt  for  use  upon 
tbe  lines  of  the  said  defendant  company  and 
in  their  business,  and  that  said  owners  of 
said  boat  notwithstanding  she  had  been  and 
was  chartered  to  the  defendant  company, 
chartered  ber  to  persons  or  corporations  en- 
gaged in  dredging  the  river  Mobile  after  the 
said  boat  was  so  fitted  as  a  dredge  boat,  and 
kept  her  for  such  services  for  a  long  period 
of  time;  and  defendant  avers  that  thereafter 
the  said  boat,  which  was,  as  defendant  avers, 
the  only  boat  owned  by  tbe  said  Alabama 
Dredging  &  Jetty  Company,  was  never  put  in 
condition  to  fit  her  for  the  buRbtess  of  the  de- 
fendant company  until  the  1st  day  of  Februr 
ary,  1886,  and  tliat  all  of  the  earnings  of  the 
said  company  which  went  to  make  up  the 
amount  covered  by  the  said  dividend  In  this 
action  sued  for  were  earned  after  tbe  loss  or  inr 
Jary  of  the  said  l>oat  by  stranding  In  1883  and 
prior  to  her  being  placed  In  proper  condition 
to  perform  the  services  for  which  she  bad 
been  chartered  to  the  defendant  company. 
Wherefore  tbe  defendant  avers  that  tbe  said 
Alabama  Dredging  &  Jetty  Company  did  not 
become  and  was  not  entitled  to  tbe  dividend 
upon  its  share  named  In  the  complaint"  "(5) 
For  further  plea  of  said  first  count  defendant 
avers  as  is  averred  in  last  above  written  plea, 
and  avers  that  the  said  moneys  constituting 
tbe  dividend  in  said  count  named  were  earn- 
ed by  said  company  after  the  Ist  day  of  Sep- 
tember, 1884,  and  before  the  Ist  day  of  Feb- 
raary,  1886;  and  during  tbe  time  the  same 
were  being  earned  by  said  defendant  com- 
pany, said  Alabama  Dredg^lng  ft  Jetty  Com- 
pany bad  no  boat  suitable  for  use  In  the  busi- 
ness of  tbe  said  company,  and  had  tendered 
to  said  company  no  boat  so  fitted  and  suited 
to  tbe  business  of  the  company.  And  the 
said  defendant  further  avers  that  In  and  by 
a  contract  then  existing  between  the  said  de- 
fendant company  and  said  Alabama  Dredging 
&  Jetty  Company  during  tbe  time  that  the 
said  dividend  sued  for  was  being  earned,  tbe 
said  Alabama  DredglQg  &  Jetty  Company  for- 
feited and  lost  Its  right  to  share  lii  the  said 
earnings,  because,  as  said  defendant  avers, 
tbe  said  Alabama  Dredging  ft  Jetty  Company 


failed  to  provide,  and  keep  provided,  during 
the  period  when  the  said  dividend  was  earn- 
ed, a  boat  fit  and  suitable  for  the  business  of 
the  company,  as  the  said  Alabama  Dredging 
ft  Jetty  Company  bad  agreed  to  do,  and  failed 
to  ke^  said  boat  tn  proper  condition  to  per- 
form the  services  for  which  she  was  char- 
tered; whereby  the  said  Alabama  Dredging 
ft  Jetty  Company  violated  Its  said  contract 
of  charter  party  made  with  tbe  said  defend- 
ant company,  and  ceased  to  be  entitled,  dur- 
ing said  period,  to  have  or  receive  any  divi- 
dend declared  upon  tbe  stock  held  by  It  of 
moneys  earned  during  tbe  said  period  by  the 
said  defendant"  "(6)  And  the  said  defend- 
ant for  further  plea  to  the  said  count  avers 
as  Is  averred  In  tbe  plea  last  above  written, 
and  further  avers  tliat  the  said  Alabama 
Dredging  ft  Jetty  Company  bad  theretofore 
chartered  unto  tbe  said  defendant  company  a 
certain  steamboat  called  R.  B.  Lee,  and 
agreed,  if  the  said  steamboat  was  disabled, 
that  they  would  promptly  repair  same  at 
their  own  expense,  or  furnish  another  boat 
to  tbe  satisfaction  of  the  board  of  directors 
in  ber  stead,  and  upon  default  In  said  agree- 
ment that  the  company  should  have  against 
said  Alabama  Dredging  ft  Jetty  Company  all 
the  rights  and  remedies  provided  by  the  by- 
laws for  such  case;  and  by  the  by-laws  of 
the  said  company  it  Is  provided  that  during 
the  time  that  said  chartered  steamboat  should 
remain  unflt  for  services  in  the  business  of 
said  company  that  tbe  stockholder  owning 
the  said  boat  should  receive  no  dividends  on 
his  stock,  earned  during  the  period;  and  the 
defendant  avers  that  tbe  Alabama  Dredging 
&  Jetty  Comimny  owned  the  said  stock  In 
complaint  mentioned  at  that  time,  and  that 
the  said  moneys  on  which  said  dividend  was 
claimed  were  earned  during  the  time  the  R. 
B.  I^ee  was  unflt  for  said  service,  wherefore 
no  dividend  accrued  due  to  tbe  Alabama 
Dredging  &  Jetty  Company  upon  said  stock 
for  said  period  of  time."  "(T)  And  the  de- 
fendant for  further  plea,  says  that  In  and  by 
a  certain  contract  of  charter  party  entered 
Into  by  and  between  tbe  Alabama  Dredging 
ft  Jetty  Company  and  the  said  defendant  com- 
pany, the  said  Alabama  Dredging  ft  Jetty 
Company  chartered  the  steamboat  R.  B.  Iiee 
unto  the  said  defendant  company  for  serv- 
ices with  her  for  a  period  of  time  not  yet  ex- 
pired, to  end  in  September,  1896,  and  by  said 
instrument  of  charter  party  said  Alabama 
Dredging  ft  Jetty  Company  agreed  and  prom- 
ised, in  case  of  Injury  ot  disability  to  Uie  said 
boat,  at  their  own  expense  to  repair  It  But 
the  said  Alabama  Dredging  ft  Jetty  Com- 
pany, in  disregard  of  the  contract  of  the  char- 
ter party  and  the  duty  which  it  owed  there- 
under to  the  said  defendant  company,  there- 
after converted  tbe  said  steamboat  Into  a 
suction  dredge,  and  used  tbe  same  in  the  busi- 
ness of  dredging  business,  wholly  apart  from 
the  business  of  said  corporation,  for  a  long 
period  of  time,  and  without  the  consent  of 
the  defendant  company.    And  the  said  de- 
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fendant  claims  of  the  said  Alabama  Dredging 
&  Jetty  Company  dnring  the  said  period  that 
it  was  so  chartered  unto  the  said  defendant 
company  the  value,  hire,  or  ose  of  the  said 
boat  by  the  Alabama  Dredging  &  Jetty  Com- 
pany in  Tlolation  of  the  duty  to  the  defend- 
ant company  during  the  said  time,  to  wit, 
during  the  period  of  ten  months  that  she  was 
so  used  or  caused  to  be  used  by  the  Alabama 
Dredging  &  Jetty  Oompany  as  a  dredge  boat 
twenty-five  thousand  dollars,  which  sum  they 
offer  to  offset  against  plaintiff's  demand  to 
the  extent  thereof."  "(a)  And  for  further 
plea  to  said  first  count  of  said  complaint,  de- 
fendant avers  that  the  said  Alabama  Dredg- 
ing &  Jetty  Company,  a  corporation,  was  not 
lawfully  a  stockholder  In  the  said  defendant 
corporation."  "(b)  And  for  further  plea  to 
said  first  count,  defendant  avers  that  It  was 
not  within  the  corporate  power  of  said  Ala- 
bama Dredging  &  Jetty  Company  to  sub- 
scribe for  and  hold  and  own  stock  In  the  de- 
fendant corporation,  and  that  such  subscrip- 
tion was  so  made  by  It  In  disregard  of  the  law 
and  Its  corporate  duties,  and  that  the  stock 
In  said  complaint  mentioned  was  acquired 
and  held  by  it  under  such  a  subscription  by 
it;  wherefore  It,  and  plaintiff  as  its  trans- 
feree, hath  no  title  to  sue  for  and  recover 
any  dividend  declared  thereon." 

The  plaintiff  demurred  to  each  of  the  sev- 
eral pleas.  To  the  third  plea  it  demurred, 
among  others,  upon  the  following  grouuds: 
(1)  Because  said  plea  shows  no  duty  IncumT 
bent  upon  plaintiff's  assignor  to  keep  or  place 
a  boat  satisfactory  to  the  board  in  the  service 
of  the  company;  (2)  because  said  plea  does 
not  show  what  sort  of  a  "board"  shall  be  sat- 
isfied with .  the  boat  to  be  placed  or  kept  in 
the  service  of  the  company;  (3)  because,  un- 
der said  by-law  relied  upon  as  a  defense  by 
defendant,  plaintiff's  assignor  was  under  no 
duty  to  keep  or  place  a  boat  satisfactory  to 
the  board  in  the  service  of  the  company;  (4) 
because  said  plea  is  ambiguous  and  uncertain 
In  that  it  charges  a  violation  of  a  by-law  re- 
quiring plaintiff's  assignor  not  to  do  one  thing, 
and  then  complains  that  plaintiff's  assignor 
was  In  default  in  not  doing  another  entirely 
different  thing.  These  demurrers  were  sus- 
tained. The  demurrers  to  the  fourtli,  fifth, 
sirth,  and  seventh  pleas  were  overruled.  To 
plea  (a)  the  plaintiff  demurred  upon  several 
gronnds,  wliich  may  be  summarized  as  fol- 
lows: (1)  Because  said  plea  falls  to  allege 
ia  what  way  the  Alabama  Dredging  &  Jetty 
(3ompany  "was  not  lawfully  a  stockholder  In 
the  said  defendant  corporation,"— whether  said 
Alabama  Dredging  &  Jetty  Company  had  not 
legal  capacity  to  acquire  said  stock,  or  did 
not,  as  a  fact,  acquire  It,  though  It  may  have 
had  legal  capacity  to  do  so;  (2)  because  said 
plea  fails  to  show  any  right  on  the  part  ot 
the  defendant  to  complain  of  the  Incapacity 
of  the  Alabama  Dredging  &  Jetty  Company 
to  acquire  and  hold  shares  of  stock  In  defend- 
ant company;  (S)  because  said  plea  fails  to 
■how  that  defendant  was  in  any  wise  damni- 


fied by  the  incapacity  of  said  Alabama  Dredg- 
ing &  Jetty  Company  to  acquire  and  hold 
stock  in  said  defendant  corjporatlon;  (4)  be- 
cause said  plea  fails  to  show  in  what  the  Ille- 
gality of  the  Alabama  Dredging  &  Jetty  Com- 
pany's stockholding  in  said  defendant  compa- 
ny consists;  (5)  because  said  plea  raises  only 
an  immaterial  issue.  To  plea  (b)  the  plaintiff 
demurred  upon  several  grounds,  substantially 
as  follows:  (1)  Because  said  plea  complains 
of  the  Invalidity  of  "such  subscriptiou  so  made 
by"  said  Alabama  Dredging  &  Jetty  Company, 
and  yet  fails  to  allege  that  said  Alabama 
Dredging  &  Jetty  Company  made  any  sub- 
scription to  the  stock  of  defendant  compaiiy; 
(2)  because  the  complaint  seeks  to  recover  for 
dividends  declared  upon  stock  owned  by  the 
Alabama  Dredging  &  Jetty  Company,  and 
said  pleas  seek  to  set  up  the  illegality  of  the 
original  contract  and  subscription  without  de- 
nylug  that  said  contract  had  become  wholly 
executed;  (3)  because  said  plea  shows  that  the 
contract  of  subscription  therein  alleged  had 
become  wholly  executed,  and  the  stock  acquir- 
ed and  held  thereunder.  The  demurrers  to 
pleas  (a)  and  (b)  were  sustained. 

Thereupon  the  defendant  filed  the  foUowiug 
pleas,  which  were  verified  by  the  affidavit  of 
the  general  manager  of  the  defendant  com- 
pany: "(c)  For  further  plea  thereto  the  de- 
fendant says  that  the  said  Alabama  Dredging 
&  Jetty  Company  subscribed  for  and  took  and 
acquired  certain  fourteen  shares  of  the  capital 
stock  of  the  defendant  con^any,  being  the 
shares  In  the  first  count  of  the  complaint  de- 
scribed, as  an  original  subscriber  therefor  at 
the  organization  of  the  defendant  company, 
and  not  by  purchase  afterwards;  and  that  It, 
the  said  subscribing  company,  was  not  author- 
ized by  its  charter  to  suuscrlbe  for  the  same, 
the  said  company  having  been  organized  un- 
der the  general  incorporation  laws  of  Ala- 
bama, and  the  provisions  therefor  for  the  In- 
corporation of  corporations  of  a  general  busi- 
ness character  not  specially  provided  for;  that 
the  said  subscription  was  made  in  disregard  of 
the  law,  and  thereby  the  said  plaintiff's  said 
assignor  acquired  no  title  or  right  to  any  share 
or  interest  In  the  defendant  corporation's  as- 
sets or  dividends,  Its  said  acts  being  wholly 
ultra  vires,  upon  which  no  action  could  arise; 
wherefore  it,  and  the  plaintiff  as  its  trans- 
feree, hath  no  title  to  sue  for  and  recover  any 
dividend  declared  thereon;  and  defendant 
avers  that  the  money  sued  for  in  the  said  first 
count  Is  the  amount  of  a  dividend  declared 
upon  said  stock  so  subscribed  for  by  said 
plaintiff's  assignor  by  said  defendant  corpo- 
ration." "(d)  And  defendant,  for  amended 
plea  to  the  said  second  count  In  said  com- 
plaint, avers  as  la  averred  In  the  amended 
plea  hereinabove  Interposed  to  the  first  count, 
and  which  Is  Initialed  *(c),'  and  further  avers 
that  the  said  several  stuns  of  money  alleged 
to  be  due  in  said  second  count  are  the  sums 
declared  as  such  dividends  upon  the  stock 
wrongfully  and  illegally  subscribed  for  by  said 
Bigbee  &  Warrior  River  Packet  Company,  and 
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which  stock  was  transferred  to  Hie  plabitlff." 
"(e)  And,  by  leave  of  the  court,  for  further 
plea  defendant  denies  both  of  said  counts, 
and  puts  in  Issue  the  assignment  and  transfer 
by  the  said  Alabama  Dredging  &  Jetty  Com- 
Iiany  unto  the  said  plaintiff  of  the  said  dlTi- 
dends  on  the  stock  of  the  said  Alabama  Dredg- 
ing &  Jetty  Company  hi  said  defendant  cor- 
poration, and  denies  the  transfer  by  the  said 
Alabama  Dredging  &  Jetty  Company  of  the 
said  several  sums  of  money  in  the  two  counts 
severally  named,  and  due  to  it  Jipon  the  com- 
mon counts." 

To  the  pleas  (c),  (d),  and  (e)  the  plahatUT  de- 
murred upon  the  following  grounds!  "(1)  Be- 
cause It  shows  that  the  suit  is  for  dividends, 
and  not  upon  any  subscription  by  the  Alabama 
Dredging  &  Jetty  Company  to  the  defendant 
company's  capital  stock;  and  said  plea  does 
not  allege  that  said  claim  to  dividends  is  based 
ui>on  any  executory  contract  of  subscription." 
"(2)  Because  the  complaint  seeks  to  recover 
dividends,  and  said  plea  alleges  that  the  said 
Alabama  Dredging  &  Jetty  Company  not  only 
subscribed  for,  but  afterwards  acquired,  the 
capital  stock  therein  mentioned,  and  thereby 
shows  that  said  contract  of  subscription  bad 
become  executed."  "(3)  Because  said  plea 
confesses  that  the  dividends  sued  for  were  de- 
clared, and  that  they,  together  with  the  stock 
upon  which  they  were  declared,  were  transfer- 
red to  the  plaintlflT,  and  said  plea  shows  that 
the  contract  of  subscription  mentioned  was 
executed  by  the  Alabama  Dredging  &  Jetty 
Company's  acquiring  said  stock  prior  to  said 
transfer."  The  plaintiff  also  moved  to  strike 
plea  (e)  from  the  file.  The  demurrers  to  pleas 
(c)  and  (d)  were  sustained,  and  the  motion  to 
strike  plea  (e)  was  overruled. 

To  the  fourth,  fifth,  and  sixth  pleas  the 
plaintiff  filed  the  following  replications: 
"Fnrst  That  she  takes  Issue  thereon.  Second. 
That  at  the  time,  and  ever  since,  the  dividends 
sued  for  in  tbia  action  were  declared,  said 
steamboat  R.  E.  Lee  was  and  has  remained 
in  proper  condition  to  perform  the  services  for 
which  it  was  chartered.  Third.  That  at  the 
time  the  dividends  sued  for  in  tlils  action 
were  declared,  the  said  Alabama  Dredging  & 
Jetty  Company  was  not  la  default  under  the 
by-lawa  menttoned  in  said  plea.  Fourth. 
Comes  the  plaintiff,  and  for  the  purpose  of 
this  rqillcatlon  only,  btit  not  otherwise,  con- 
fesaea  the  facts  alleged  by  the  defendants  in 
its  fourth  plea,  except  In  so  far  as  it  alleges 
that  the  R.  E*  Lee  became  permanently  unfit 
fior  defendants  service;  and  further  says  that 
the  subscription  to  the  capital  stock  of  de- 
fendant's corporation  owned  by  the  Alabama 
Dredging  &  Jetty  Company  was  payable  in 
money,  and  not  by  the  charter  of  any  boat, 
and  was  in  fact  bo  paid  for;  that  the  said 
steamboat  B.  E.  Lee  did  not,  by  the  matters 
and  things  allegred  In  said  plea,  become  either 
lost  or  permanently  unfit  for  the  company's 
business,  but  did  become  in  need  of  repairs,  and 
temporarily  nnfit  for  the  company's  business 
ODtU  properly  repaired.    And  plaintiff  further 


avera  that  by  Oie  by-laws  of  the  defendant 
It  was  provided  that,  in  case  a  stockholder, 
who  was  also  the  owner  of  a  boat  under  char- 
ter of  the  company,  failed,  after  due  notice, 
to  put  such  boat  in  proper  repair,  said  com- 
pany might  repair  said  boat  at  the  expense 
of  the  owners  of  said  boat;  or  might  reiiair 
said  boat,  and  appropriate  the  dividends  of 
such  owner  until  the  ex];>enses,  with  Interest, 
of  such  repairs  were  paid;  or  might  appro- 
priate the  dividends  of  such  owner  until  such 
owner  repaired  or  replaced  such  boat  in  the 
company's  service.  And  the  plaintiff  avers 
that  the  Alabama  Dredging  &  Jetty  Company, 
after  the  storm  mentioned  in  said  plea,  was 
notified  by  the  defendant  to  repair  said  steam- 
boat within  a  designated  period,  and  failed  to 
do  so  until  January  18,  1896,  but  did,  to  wit, 
on  or  before  said  date,  have  said  boat  properly 
Depaired  so  as  to  be  fit  for  the  service  of  the 
defendant,  and  did,  on  said  date,  tender  said 
boat  to  the  defendant  for  Its  service;  and 
thereafter,  on  the  2d  day  of  February,  1885, 
defendant  acknowledged  such  tender,  and  ap- 
pointed a  committee  to  see  If  said  boat  was 
in  proper  condition  for  its  service,  and  accept- 
ed said  boat  back  Into  Its  service  as  of  said 
date,  and  thereafter  acknowledged  that  the 
said  Alabama  Dredging  &  Jetty  Company  was 
entitled  to  receive  charter  money  for  said  boat, 
and  to  participate  in  the  dividends  of  said 
company,  from  the  said  2d  day  of  February, 
1896.  And  plaintiff  avers  that  defendant  did 
not  elect  to  repair  said  boat  while  it  was  out 
of  repairs  as  aforesaid,  nor  did  it,  prior  to 
said  2d  day  of  February,  1895,  take  any  steps 
to  appropriate  the  dividends  upon  the  stock  of 
the  said  Alabama  Dredging  &  Jetty  Company. 
And  plaintiff  further  avers  that  the  dividends 
sued  for  were  declared  after  the  said  boat 
had  been  properly  repaired  and  rendered  fit 
for  the  defendant's  service,  and  after  It  had 
been  duly  tendered  for  that  pnrpose,  and  after 
the  defendant  liad  acknowledged  the  tender 
of  said  boat,  which  it  accepted.  Further  re- 
plying to  the  fifth  plea,  the  plataitlff,  for  the 
purpose  of  this  replication  only,  but  not  oth- 
erwise, confesses  the  facts  alleged  by  the  de- 
fendant in  its  fifth  plea,  except  in  so  far  as 
it  may  allege  that  the  R.  K  Lee  became  per- 
manently unfit  for  the  defendant's  service,  and 
avers  the  same  facts  heretofore  averred  by 
her  In  her  replication  to  the  defendant's  fourth 
plea.  Further  replying  to  the  sixth  plea,  the 
plaintiff  confesses,  for  the  purpose  of  this  rep- 
lication only,  the  facts  alleged  by  the  defend- 
ant in  the  sixth  plea,  except  in  so  far  as  It 
alleges  that  the  R.  E.  Lee  became  permanently 
unfit  for  the  defendant's  service,  and  farther 
alleges  the  same  facts  which  she  has  hereto- 
fore alleged  as  a  replication  to  the  defendant's 
fourth  plea.  And  for  replication  to  the  fourth, 
fifth,  and  sixth  pleas,  as  pleaded  to  the  second 
count,  plaintiff  files  and  adopts  by  reference 
the  foregoing  replications  to  the  same  num- 
bered pleas  to  the  first  count.  Fifth.  And  for 
further  replication,  separately  and  severally, 
to  each  of  the  fourth,  fifth,  and  sixth  pleas,  as 


Digitized  by 


Google 


606 


25  SOUTHERN  BEPOBTSB. 


(Ala. 


pleaded  to  each  of  the  first  and  second  counts 
of  tbe  complaint,  plaintiff  says  that  the  foUotr- 
Ing  is  a  tiufi  copy  of  all  of  such  of  the  by- 
laws, and  parts  of  by-laws  of  defendant  cor- 
poration as  relate  to  the  duty  of  any  stock- 
holder of  said  company  who  is  the  owner,  oi 
part  owner,  of  any  steamboat  or  other  water 
craft  chartered  by  the  company,  to  keep  said 
vessel  or  boat  In  good  repair,  or  to  repair  tbe 
same,  or  to  furnish  another  in  the  place  of 
the  same  If  lost,  or  permanently  unfit  for  the 
company's  business,  or  as  to  the  effect  of 
their  failure  to  so  do,  or  to  tbe  extent  of  the 
remedy  of  the  defendant  company  for  a  breach 
of  any  of  above  mentioned  duties,  viz.:  '(6) 
In  case  any  stockholder  of  the  company  shall 
be  tbe  owner  or  part  owner  of  any  steam- 
boat or  other  water  craft  chartered  by  the 
company,  all  such  boats  and  vessels  shall  be 
in  good  condition  and  repair,  and  have  all  suffi- 
cient and  proper  tackle,  apparel,  and  furniture 
when  chartered  by  the  company,  and  during 
the  period  of  charter  shall  be  kept  in  such 
condition,  and  with  all  sufiEIcient  and  prop» 
tackle,  apparel,  and  fumltnie,  by  the  owners, 
at  their  own  expense.'  '(6)  in  the  event  any 
boat  is  disabled,  it  Is  to  be  promptly  repaired, 
at  the  expense  of  the  owners.  Should  any 
boat  be  lost,  or  t>ecome  permanently  unfit  for 
the  company's  business,  the  owners  may, 
within  thirty  days  after  written  notice  to  them, 
or  either  of  them,  from  the  board  of  directors, 
that  the  same  has  been  so  lost,  or  becomes  so 
permanently  unfit,  furnish  in  its  place  another 
boat  satisfactorily  to  the  board.'  '(7)  Should 
the  owners  of  any  boat,  after  notice  from  the 
board  so  to  do,  fail  to  put  the  same,  its  tackle, 
apparel,  and  furniture  in  good  condition  and 
repair,  or  to  furnish  such  additional  tackle, 
apparel,  and  furniture  as  may  be  sufficient 
and  proper,  or  fail  to  repair  said  boat.  If  tem- 
porarily disabled,  in  a  reasonable  time,  to 
be  fixed  by  the  board,  the  company  may  make 
such  repairs  and  additions  at  the  expense  of 
the  owners,  to  be  Jointly  and  severally  liable  to 
the  company  for  the  cost  thereof,  and  to  pay 
the  same  to  it  within  five  days  after  demand; 
or  the  board  of  directors  may,  at  their  option, 
appropiiate  all  the  dividends  of  such  owner 
until  such  expenses  are  paid,  with  Interest 
thereon,  or  may  appropriate  for  the  benefit 
of  such  association  the  dtvldends  of  such  own- 
er until  such  boat  Is  properly  repaired  and  put 
into  condition  to  perform  the  service  for  which 
It  is  chartered.'  '(8)  Should  any  boat  be  lost, 
or  become  permanently  unfit  for  the  compa- 
ny's business,  the  divdends  upon  the  sliares  of 
tbe  capital  stock  of  this  company  then  stand- 
ing In  the  name  of  the  owners  of  said  boat, 
or  which  at  any  time  have  been  the  property 
of  such  owners,  diall  cease  from  the  time  such 
boat  Is  lost  or  becomes  permanently  unfit  for 
business,  or  until  another  boat  satisfactory  to 
the  board  has  been  furnished  in  the  stead  of 
the  boat  so  lost,  or  until  said  boat  is  put  in 
proper  condition  to  perform  tbe  services  for 
which  it  is  chartered;  but  the  proportion  of 
such  dividends  earned  np  to  the  loss  or  injury 


to  said  boat  shall  be  paid  to  such  owner.' 
*(9)  If  the  owners  of  any  boat  shall  fall  ta 
put  the  same.  Its  tackle,  apparel,  and  fur- 
niture in  good  condition  and  repair,  or  If  it  be 
lost  or  become  i)ermanently  unfit  for  the  com- 
pany's business,  shall  fail  to  furnish  a  satis- 
factory boat  in  the  place  thereof,  each  within 
the  time  to  which  they  may  be  entitled,  by 
the  provisions  of  the  foregoing  by-laws,  then 
no  charter  money  shall  be  paid  by  tbe  com- 
pany for  such  boat  from  the  loss  or  disability 
of  such  boat  as  long  as  such  default  con- 
tinues.' " 

To  the  seventh  plea  tba  plalntia  filed  the 
following  replications:  "First  That  she  takes 
issue  thereon.  Second.  That  at  the  time  and 
ever  since  the  dividend  sued  for  in  this  action 
was  declared,  said  steamboat  R.  B.  Lee  was 
and  has  remained  in  proper  condition  to  per- 
form the  services  for  which  It  was  chartered. 
Third.  That  at  the  time  the  dividends  sued 
for  in  this  action  were  dedared  the  said  Ala- 
bama Dredging  &  Jetty  Ompany  was  not  In 
default  under  the  charter  party  mentioned  in 
said  plea.  Fourth.  And  for  further  replica- 
tion the  plaintifC,  for  the  purpose  of  this  rep- 
lication, but  not  otherwise,  confesses  the  facts 
alleged  by  the  defendant  in  Its  seventh  plea, 
except  in  so  far  as  it  alleges  that  the  R.  Ei. 
Lee  became  permanently  unfit  for  the  defend- 
ant's service,  and  alleges  that  the  said  steam- 
boat B.  E.  Lee  did  not,  by  the  matters  and 
things  alleged  In  said  plea,  becc/ae  either  lost 
or  permanently  unfit  for  the  company's  busi- 
ness until  properly  repaired;  and  plaintiff 
avers  that  by  the  by-lawa  of  the  defendant  it 
was  provided  that,  in  case  a  stockhpider,  who 
was  also  the  owner  of  a  boat  under  the  char- 
ter of  the  company,  failed,  after  due  notice,  to 
put  said  boat  in  proper  repair,  said  company 
might  repair  said  Ixwt  at  the  expense  of  tbe 
owners  of  said  iMiat;  or  might  repair  said 
boat  and  appropriate  the  dividends  of  sncb 
owner  until  the  expenses,  with  Interest,  of 
such  repahv,  were  paid;  or  might  appropriate 
the  dividends  of  such  owner  until  such  owner 
repaired  or  replaced  such  boat  in  the  com- 
pany's service.  And  the  plaintiff  avers  that 
the  Alabama  Dredging  &  Jetty  Company  was 
notified  by  the  defendant  to  repair  said  steam- 
boat within  a  designated  period,  and  failed  to 
do  80  until  January  18,  1895,  but  did,  to  wit, 
on  or  before  said  date,  have  said  boat  prop- 
erly repaired  so  as  to  be  fit  for  the  service  of 
the  defendant,  and  did  on  said  date  tend<^ 
siUd  boat  to  defendant  for  its  service,  and 
thereafter,  on  the  2d  day  of  February,  1886, 
defendant  acknowledged  such  tender,  and  ap- 
pohited  a  committee  to  see  If  said  steamboat 
was  in  proper  condition  for  its  service,  and 
accepted  said  boat  back  into  its  servloe  aa  ot 
said  date,  and  thereafter  a(Amowledged  that 
the  said  Alabama  Dredging  &  Jetty  Oompasy 
"was  entitled  to  receive  charter  money  for  said 
boat,  and  to  participate  in  the  dividends  of 
said  company,  from  said  2d  day  of  February, 
1896.  And  plaintiff  avers  that  defendant  did 
not  elect  to  repair  said  boat  while  it  was  out 
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of  repair  as  aforesaid,  nor  did  it,  prior  to  said 
2d  day  of  February,  1805,  take  any  steps  to 
appropriate  the  dividends  upon  the  stock  of 
the  Alabama  Dredging  &  Jetty  Company. 
And  plalntltC  further  avers  that  the  dividends 
sued  for  were  declared  after  the  said  tXMit  bad 
been  properly  repaired  and  rendered  fit  for 
the  defendant's  service,  and  after  It  had  been 
duly  tendered  for  that  purpose,  and  after  the 
defendant  had  acknowledged  the  tender  of 
said  boat  which  It  accepted.  Fifth.  The  same 
as  the  fifth  r^llcatlon  to  the  fourth,  fifth,  and 
sixth  pleas.  Sixth.  For  a  farther  replication 
to  said  plea  as  pleaded  to  the  first  count, 
plaintiff  avers  that  the  Alabama  Dredging  & 
Jetty  Company  was,  at  the  time  of  the  mat^ 
ters  and  things  set  np-  in  tl>e  seventh  plea,  a 
stockholder  in  defendant's  company,  and  as 
such  stockholder  had  the  steamboat  B.  B.  Lee 
cliartered  to  the  defendant;  and  by  the  by- 
laws of  said  company  it  was  provided  that  all 
boats  belonging  to  the  stockbolders  should  be 
in  good  condition  and  repair,  and  have  all 
sofHeient  and  proper  tackle,  apparel,  and  fur- 
niture when  chattered  by  the  company,  and 
during  the  period'  of  the  charter  should  be 
kept  In  such  condition,  and  that.  In  the  event 
that  such  boat  was  disabled,  should  be 
l^omptly  repaired  at  the  expense  of  the  own- 
er; that  dionld  the  owner  of  any  boat,  after 
notice  from  the  board  of  directors  of  the  de- 
fendant, f&Il  to  pat  the  same.  Its  tackle,  ap- 
parel, and  furniture,  In  good  repair  in  a  rea- 
sonable time,  to  be  fixed  by  the  board,  the 
oon4>any  might  make  such  repairs  at  the  ex- 
pense of  the  owner,  to  be  paid  for  by  such 
owner,  within  five  days  after  demand;  or  the 
board  of  directors  might,  at  their  option,  ap- 
propriate the  dividends  of  such  owner  until 
such  e^enses  are  paid,  with  Interest  thereon; 
or  might  appropriate,  fOr  the  benefit  of  the 
assodatlen,  the  dividends  of  such  owner  un- 
til such  boat  was  prt^erly  repaired  and  put 
In  condition  to  perfonn  the  services  for  which 
it  was  chartered.  And  the  plaintiff  avers  that 
the  said  B.  E.  Lee  became  disabled,  and  that 
defendant's  board  notified  the  owners  of  the 
said  B.  B.  Lee  to  have  her  put  in  proper  con- 
dition within  a  time  named,  but  during  the  pe- 
riod mentioned  in  such  plea  the  said  owners 
failed  to  put  said  boat  in  proper  condition, 
and  the  said  defendant  failed  to  repair  said 
boat,  and  demand  payment  of  the  cost  there- 
of from  such  owners,  and  failed  to  appropri- 
ate the  dividends  at  the  owners  until  such  ex- 
penses were  paid,  with  Interest;  wherefore 
the  plaintiff  says  that  the  damages  complain- 
ed of  in  the  plea  were  the  result  of  the  failure 
of  the  owners  to  so  repair  said  boat,  and  that 
defendant's  exclusive  redress  for  such  failure 
was  prescribed  by  the  said  by-laws  of  said 
company." 

To  the  second  and  third  replications  to  the 
fourth,  fifth,  and  sixth  pleas  the  defendant 
demurred  upon  the  following  grounds:  "(1) 
That  the  same,  while  in  legal  effect  confess- 
ing the  plea,  do  not  show  any  legal  avoidance 
thereof.    (2)  For  that  It  is  immaterial,  under 


the  said  plea,  when  the  dividends  sued  for  la 
the  action  were  declared.  (3)  That  the  said 
replication,  in  legal  effect  admitting  that  the 
said  dividends  were  earned  while  the  said 
plaintiff's  assignor  was  In  default  in  regard- 
to  the  said  steamer  B.  B.  Lee,  sets  np  an  im- 
material fact  in  answer  thereto,  to  wit,  that 
the  dividend  was  actually  declared  after  the 
said  steamboat  was  repaired,  which  is  no 
answer  to  said  plea,  the  plea  showing  and 
averring  that  holder  of  stocks  should  be  enti- 
tled to  no  dividends  earned  during  the  time 
the  said  vessel  was  not  in  proper  condition  to 
perform  the  services,  and  the  said  stockholder 
In  default  therein.  Sold  defendant  demurs  to 
the  second  and  third  replications  to  the  fifth 
plea  severally  upon  the  several  grounds  named 
as  grounds  of  demurrer  as  replications  to  the 
fourth  plea;  and  defendant  demurs  to  the  sec- 
ond and  third  replication  to  the  sixth  plea 
upon  the  same  grounds  as  are  hereinabove  set 
forth  as  ground  of  demurrer  to  the  replications 
to  the  fourth  plea;  and  the  defendant  demurs 
to  the  fourth  extended  replication  to  the 
fourth  plea  on  the  grounds  set  forth  in  the 
demurrer  hereinabove  interposed  to  the  second 
and  third  replications  to  the  fourth  plea,  and 
on  the  further  ground:  Fourth.  That  by  noth- 
ing in  the  said  plea  set  forth  is  it  shown  that 
the  said  Alabama  Dredging  &  Jetty  Company 
did,  during  the  time  within  which  said  divi- 
dend was  earned,  by  the  operation  of  the 
votes  of  tlie  said  company  provide  a  suitable 
boat  equipped  as  provided  by  the  said  by-law, 
and  by  nothing  In  said  replication  does  it  ap- 
pear that  said  Alabama  Dredging  &  Jetty 
Company  did  In  any  wise  relieve  Itself  from 
the  default  that  existed  regarding  Its  said 
duty  under  the  said  by-laws  throughout  the 
entire  time  that  the  said  dividend  was  being 
earned,  but  bases  the  right  to  the  dividend 
upon  the  Immaterial  averment  that  the  divi- 
dend itself  was  declared  after  such  default 
was  ended,  and  the  said  boat  had  been  re- 
fitted, and  replaced  in  the  service  of  the  com- 
pany; while,  as  appears  from  the  said  mat- 
ters admitted  in  said  plea  and  said  replication, 
the  right  to  the  title  did  not  depend  upon  the 
time  when  the  same  was  declared  but  the 
time  when  the  same  was  earned.  (4)  And  to 
the  further  replication  severally  and  separate- 
ly to  the  fourth,  fifth,  and  sixth  pleas  to  the 
first  and  second  counts  of  the  complaint,  in 
whldti  replication  Is  set  forth  an  alleged  copy 
of  the  by-laws  of  the  defendant  corporation, 
defendant  demurs  upon  the  same  grounds 
hereinabove  stated  as  grounds  of  demurrer  to 
the  other  replications  demurred  to,  and  upon 
the  farther  ground  that  In  and  by  the  by- 
laws In  said  replication  set  forth  it  appears 
that  the  dividends  upon  the  shares  of  the  cap- 
ital stock  then  standing  In  the  name  of  the 
plalntilTs  assignor,  the  owners  of  the  said 
steamboat  B.  B.  Lee,  shall  cease  from  the  time 
such  boat  is  lost,  or  becomes  permanently  un- 
fit for  business,  until  another  boat  satisfac- 
tory to  the  board  has  been  furnished,  or  the 
same  put  In  proper  condition  to  perfonn  the 
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flerrices  tor  which  It  Is  chartered,  but  the  pro- 
portion of  such  dividend  earned  up  to  the  loss 
or  injury  to  such  boat  only  shall  be  paid  to 
the  owners;  and  on  the  further  ground  that 
In  and  by  said  by-laws  it  is  manifest  that  the 
stockholder  Is  not  entitled  to  any  dlridend 
earned  during  the  time  of  his  default  In  the 
maintenance  of  the  steamboat  as  provided 
therein."  The  court  sustained  the  defend- 
ant's demurrer  to  the  second  and  third  rep- 
lications to  the  fourth,  fifth,  and  sixth  pleas, 
and  overruled  the  fourth  and  fifth  grounds  of 
demurrer  to  the  fourth  and  fifth  replications 
to  the  fourth,  fifth,  and  sixth  pleas. 

To  the  second  and  third  replications  to  the 
seventh  plea  the  defendant  demurred  upon 
the  following  grounds:  "(1)  That  the  said  plea 
sets  up  a  breach  of  charter  party  by  the  plain- 
tiff, and  claims  the  damages  arising  there- 
from in  recoupment  against  plalntllTs  de- 
mand; and  nothing  In  the  said  second  plea 
denies  the  breach  of  the  said  charter  party  for 
the  damages  alleged  to  have  occurred  to  the 
defendant,  nor  the  facts  alleged  In  said  plea. 
<2)  That  the  said  time  when  the  dividend 
named  In  said  second  replication  was  declared 
furnishes  no  answer,  and  is  wholly  Uumate- 
rial,  to  the  matter  of  cross  action  set  up  in 
said  seventh  plea.  (3)  That  said  replication 
by  hnpllcatlon  admits  said  plea  to  be  true,  and 
sets  up  no  matter  legally  sufficient  to  defeat 
the  said  plea,  and  does  not  show  that  said 
plaintiff's  assignor,  the  Alabama  Dredging  & 
Jetty  Company,  duly  performed  Its  charter 
par^,  or  was  excused  for  not  performing  the 
same." 

To  the  fourth,  fifth,  and  sixth  replications 
to  the  seventh  plea,  the  defendant  demurred 
upon  the  following  grounds:  "(1)  And  to  the 
fourth  replication  the  defendant  demurs  be- 
cause the  same  undertakes  to  set  up  as  a  de- 
fense to  a  plea  of  recoupment,  founded  on  a 
breach  of  a  charter  party,  the  plaintiff's  own 
neglect  and  default,  and  the  fact  that  the  de- 
fendant did  not  exercise  a  right  and  privilege 
alleged  to  have  resided  In  it,  to  wit  to  have 
repaired  the  boat;  and  is  no  answer  to  the 
material  matter  set  up  in  said  seventh  plea, 
wherein  it  Is  shown,  and  It  Is  admitted  In  said 
replication,  that  said  Alabama  Dredging  & 
Jetty  Company,  after  chartering  the  said  boat 
to  the  said  defendant,  did,  without  leave  of  the 
said  defendant,  charter  her  to  another  person 
for  use  of  her  in  a  different  occupation  and 
trade,  and  that  she  was  so  used.  (2)  And  on 
the  further  ground  It  is  immaterial  to  the  mat- 
ter involved  in  said  plea,  when,  under  the  said 
by-laws,  the  said  defendant  company  elected 
to  require  the  said  Alabama  Dredging  &  Jetty 
Company  to  make  the  said  boat  fit  for  serv- 
ice, inasmuch  as  meanwhile  the  use  of  the 
same  by  the  charter  party  was  the  exclusive 
right  of  the  defendant,  and  her  unwarranted 
appropriation  to  other  services  was  a  violation 
of  such  right  of  the  defendant  (3)  For  that 
the  said  plea  does  not  set  up  any  denial  of 
plaintiff's  right  to  recover  dividends  except  In 
so  far  as  It  seeks  to  recoup  damages  against 


the  same;  while  the  said  repllcatloii  nnder- 
takes  to  set  up  as  an  avcddance  of  said  recoup- 
ment plea  the  averment  that  the  said  dividend* 
sued  for  by  plaintiff  were  declared  after  the 
repairs  of  said  boat— an  immaterial  matter." 
The  court  sustained  the  demurrers  to  the  sec- 
ond, thh:d,  and  fifth  replications  to  the  sev- 
enth plea,  and  overruled  the  demurrers  to  the 
fourth  and  sixth  replications  to  the  seventh 
plea. 

The  rulings  on  the  pleadings  are  the  only 
questions  presented  for  review  on  the  present 
appeal.  There  were  verdict  and  judgment  for 
the  pln.lnt.lff,  assessbig  the  amount  of  her  re- 
covery at  $2,307.25.  The  defendant  appeals, 
.  and  assigns  as  error  the  several  rulings  of  the 
trial  court  upon  the  pleadings  which  were  ad- 
verse to  it. 

Plllans,  Torrey   ft  Hanaw,  for   appellant 
Gregory  L.  &  H.  T.  Smith,  for  appellee. 

McOIiEIrLAN,  0.  J.  The  contract  of  sub- 
scription of  the  dredging  company  to  the  cap- 
ital stock  of  the  Bigbee  &  Warrior  Biver 
Packet  Company  was  fully  executed  before 
the  histltutlon  of  this  suit  The  money  sub- 
scribed for  the  stock  had  been  paid  to  the 
packet  company,  and  the  certificates  of  shares 
in  the  capital  stock  of  that  company  had  been 
Issued  to  the  dredging  company.  Therefore, 
In  this  action  by  the  assignee  of  the  dredging 
company's  right  for  dividends  declared  by  the 
packet  company  on  Its  stock,  the  fact  that  the 
dredging  company  was  without  corporate  pow- 
er to  subscribe  for  the.  stock  of  another  cor- 
poration is  wholly  Immaterial.  Long  v.  Rail- 
way Co.,  91  Ala.  619,  8  South.  706;  Morris  v. 
Hall,  41  Ala.  510,  536;  Thomp.  Corp.  §  6023. 
We  do  not  construe  the  by-laws  of  the  packet 
company  in  respect  of  the  forfeiture  of  earn- 
ings or  dividends  by  a  stockholder  who  fails 
to  keep  a  boat  in  the  service  of  the  company 
as  they  were  construed  by  the  city  court  To 
the  contrary,  we  hold  that  it  was  the  purpose 
and  Is  the  effect  of  the  provisions  In  the  by- 
laws on  this  subject  to  forfeit  to  the  company 
all  moneys  earned  by  it  and  as  earned  by  it 
which,  but  for  (be  stockholder's  dereliction 
in  respect  of  keeping  a  boat  in  the  service  of 
the  company,  would  have  become  payable  to 
him  as  dividends  upon  his  stock,  and  been  paid 
to  him  as  such.  It  Is  doubtless  true  that  by 
"dividends"  is  ordinarily  intended  dividends 
declared,  earnings  set  apart  by  a  corporation 
for  payment  to  its  stockholders,  and  that  by 
"earnings"  of  a  corporation  is  ordinarily  meant 
earnings  declared  as  dividends.  But  it  equal- 
ly cannot  be  doubted  that  the  corporation,  in 
the  making  of  contracts  and  the  ordination  of 
by-laws,  may  give  to  these  terms  a  different 
meaning,  and  employ  them  to  designate  money 
earned  and  as  earned,  and  may  provide  in  re- 
spect of  such  money  that  so  much  of  it  as  is 
earned  durhig  a  period  of  default  on  the  part 
of  the  stockholder  in  any  duty  he  owes  the 
company  shall  be  forfeited  to  the  company, 
and  deducted  from  the  dividend  declared  for 
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or  covering  such  period,  whether  such  declara- 
tion of  dividend  be  made  during  the  time  of 
each  default  or  afterwards.  And  whether  the 
packet  couiijany,  In  the  by-laws  before  us, 
has  thus  provided  for  the  forfeiture  of  earn- 
ings in  such  case  as  earnings  and  as  they 
were  earned,  regardless  of  the  time  when  the 
dividend  is  declared,  is  a  question  of  intention 
to  be  gathered  from  the  by-laws,  interpreted 
in  the  light  of  surrounding  circumstances,  and 
the  ends  sought  to  be  subserved.  And,  tak- 
ing this  point  of  view,  it  la  clear,  we  think, 
that  the  money— or  so  much  of  it  as  was  earn- 
ed while  the  dredging  company  was  in  default 
—which  constituted  the  dividend  declared,  aft- 
er the  default  bad  ended,  on  the  stock  held  by 
said  company,  was,  by  the  terms  and  intent  of 
the  by-laws,  forfeited  to  the  packet  company. 
Aa  said  by  appellant's  counsel:  "It  is  appar- 
ent from  the  by-laws  that  the  packet  company 
was  an  incorporated  association  of  steamboat 
owners,  in  which  each  agreed  to  put  a  boat 
Into  the  service  of  the  company  as  a  price  and 
condition  of  receiving  dividends  upon  his 
stock;  and  that  it  was  his  duty,  not  only  to 
pat  in  a  suitable  boat,  but  to  ke^  her  in  suit- 
able condition  for  service."  This  being  the 
general  scheme  of  the  organization,  nothing  is 
more  natural  and  reasonable  than  for  the  by- 
laws to  declare  that  the  profits  of  the  business 
of  the  association  should  be  divided  among 
those  members  who  had  contributed  to  earn- 
ing them  by  keeping  suitable  boats  in  the  serv- 
ice of  the  company,  and  that  none  of  the  prof- 
its earned  by  the  association  during  any  pe- 
riod when  a  member  had  no  suitable  boat  in 
the  service  should  be  paid  to  such  member. 
And  tills  is  provided  by  section  8  of  the  by- 
laws, as  follows:  "Should  any  boat  be  lost, 
or  become  iwrmanently  unfit  for  the  company's 
business,  the  dividends  upon  the  shares  of  tlie 
capital  stock  of  this  company  then  standing  in 
the  name  of  the  owners  of  said  boat,  or  which 
at  any  time  had  been  the  property  of  such 
owners,  shall  cease  from  the  time  such  boat  is 
lost  or  becomes  permanently  unfit  for  busi- 
ness, or  until  another  boat  satisfactory  to  the 
board  has  been  furnished  in  the  stead  of  the 
boat  so  lost,  or  until  said  boat  is  in  proper  con- 
dition to  perform  the  services  for  which  it  Is 
chartered;  but  the  proportion  of  such  divi- 
dend, earned  up  to  the  loss  or  injury  to  said 
boat,  sitall  be  paid  to  such  owner."  It  Is  to 
be  noted  that  the  dividend  Is  to  cease  from  the 
Instant  tliat  a  boat  is  lost,  or  becomes  perma- 
nently unfit  for  service,  and  is  to  commence 
again  the  moment  another  boat  satisfactory 
to  the  board  Is  furnished  for  the  service  of  the 
company.  It  is  also  to  be  noted  that  the  pro- 
portion of  such  dividend  earned  up  to  the  loss 
or  injury  of  a  boat  shall  be  paid  to  the  owner. 
This,  to  our  minds,  is  as  clearly  evincive  of  the 
Intention  of  the  packet  company  to  forfeit  by 
tlie  provisions  of  the  by-laws  so  much,  and 
only  so  much,  of  the  money  forming  the  basis 
ot  a  declaration  of  dividends  as  is  earned  dur- 
ing the  default,  wholly  regardless  of  the  time 
of  declaration  made,  as  can  be  conceived; 
26S0.-38 


and  we  are  constrained  to  the  ecmclasion  that 
it  was  the  intent  of  the  b^-laws  t)earing  on 
this  matter,  and  is  their  jast  operation,  to  ap- 
portion any  dividend  declared  over  the  period 
covered  by  the  declaration,  and  to  withhold 
from  a  boat-owning  stockholder  such  part 
thereof  as  is  thus  apportioned  to  the  time  with- 
in the  dividend  period  during  which  he  may 
have  failed  to  ke^  a  suitable  boat  in  the  serv- 
ice of  the  company;  and  this  whether  the 
dividend  is  declared  during  or  after  the  pe- 
riod of  such  default  It  is  further  clear,  we 
think,  that  the  provisions  in  these  by-laws 
with  reference  to  boats  of  stockholders  being 
repaired,  etc.,  by  the  packet  company  were  in- 
serted for  the  benefit  of  that  company,  to  be 
availed  of  or  not,  at  its  election,  and  that  they 
impose  no  duty  to  repair,  etc.,  upon  said  com- 
pany. The  rulings  of  the  city  court  upon  the 
pleadings  are  not  in  harmoqy  with  the  fore- 
going views,  and  its  Judgment  must  therefore 
be  reversed.    The  cause  is  remanded. 


(121  Ala.  221) 
LOUISVILLE  &.  N.  R.  CO.  v.  BROWN. 
(Supreme  Court  of  Alabama.    April  4,  1880.) 

iNJUar  TO  EUFLOTZ  —  NBOUSBICOa  —  PLSASIHa — 

Kbasubb  or  DamjlObs. 
L  In  an  action  against  a  railroad  company 
for  a  death  of  an  employe,  caused  by  the  acts 
of  another  employs,  plaintifC  must  allege  that 
the  employs  acted  willfully  and  wantonly,  to 
justify  a  recovery  notwithstanding  c(«tributory 
negligence;  allegations  of  fact  from  which  the 
jury  might  infer  willfulness  or  wantonaesa  be- 


ing insufficient. 
2.. 


After  a  switchman  had  negligently  taken 
a  position  of  peril  between  an  engine  and  a 
car,  the  fireman,  with  knowledge  of  the  per- 
il, negligently  signaled  the  engineer  to  back 
the  eugme,  and  the  switchman  was  killed. 
Bdd.  that  an  instruction  to  find  for  the  switch- 
mans  administrator,  though  the  switchman 
was  guilty  of  contributory  negligence,  was  er- 
roneous, as  the  switchman  might  have  tieen 
guilty  of  negligence  precluding  a  recovery  oth- 
er than  that  of  assuming  the  perilous  position, 
which  would  not  preclude  a  recovery. 

S.  The  measure  ot  damages  for  negligently 
causing  death  is  snch  sum  as  would  support 
those  dependent  on  deceased,  to  the  extent  he 
was  accustomed  to  contribute  to  that  end,  dur- 
ing bis  life  expectancy,  in  the  absence  of  evi- 
dence of  the  probable  value  of  his  estate  on 
the  assumption  that  he  had  not  been  killed. 

Appeal  from  circuit  court.  Mobile  county; 
William  S.  Anderson,  Judge. 

This  was  an  action  brought  by  Henry  H. 
Brown,  as  administrator  of  the  estate  of 
James  L.  Brown,  deceased,  against  the  Lonis- 
vllle  &  Nashville  Railroad  Company,  to  re- 
cover damages  for  the  death  of  plaintiffs  in- 
testate, who  was  a  brakeman  on  defendant's 
road,  and  who  was  killed  on  November  8, 
1880,  while  engaged  In  switching  a  car  on 
defendant's  track.  The  court,  at  the  request 
of  the  plaintiff,  among  others,  gave  to  the 
Jury  the  following  written  charges:  (b)  "The 
court  charges  the  Jury  that,  even  it  James  L. 
Brown  knew  of  the  rule  in  question,  and  vio- 
lated it,  and  even  If  he  was  guilty  of  con- 
tributoty  negligence,  this  would  constitute  no 
defense  to  the  fifteenth  and  sixteenth  counts 


Digitized  by 


Google 


610 


26  80UTHEBN  BEPOttXBB. 


(Ala. 


of  the  onnplalnt,  tf  Qie  plaintifl  has  prov^i 
the  allegratloiiB  of  these  counts."  (c)  "The 
court  charges  the  Jury  tb&t,  if  the  plaintiff  has 
eatisfled  yon  of  the  truth  of  the  allegations 
of  the  fifteenth  or  of  the  sixteenth  counts  of 
the  complaint,  then  you  must  find  for  the 
plaintiff,  whether  James  L.  Brown  was  guilty 
of  contributory  negligence  or  not,  and  whether 
he  knew  of  and  violated  the  rule  of  the  de- 
fendant or  not"  The  defendant  separately 
excepted  to  the  giving  of  each  of  these  char- 
ges, and  also  separately  excepted  to  the 
court's  refusal  to  give  the  several  charges  re- 
quested by  it;  but  it  is  not  necessary  to  set 
out  In  detail  the  charges  requested  by  the 
defendant  and  refused  by  the  court.  There 
were  verdict  and  Judgment  for  the  plaintiff, 
assessing  his  damages  at  f6,000.  The  defend- 
ant appeals,  and  assigns  as  error  the  several 
ndtogs  of  the  trial  court  to  which  exceptions 
wa«  reserved.    Beveraed. 

Thos.  a.  Jones,  for  appellant  Harty  T. 
Smith,  for  appellee. 

McCLKLLAN,  C.  J.  The  complaint  orig- 
inally contained  nineteen  counts.  At  the  trial 
below  all  but  five  counts  were  stricken  out 
or  withdrawn,  and  the  trial  was  had  upon 
these  five,  numbered  respectively  9,  11,  16, 
16,  and  19.  They  each  count  upon  the  wrong 
of  one  McDonald,  a  fireman,  as  of  a  person 
at  the  time  In  the  charge  and  control  of  an 
engine.  Hie  ninth  count  avers  that  plaintiff's 
Intestate,  James  L.  Brown,  "was  killed  by 
reason  of  the  fact  that  while  he  was  upon 
defendant's  track,  between  the  tender  of  the 
engine  and  a  box  car,  engaged  in  the  perform- 
ance of  his  duties  as  a  brakeman  in  uncoup- 
ling said  engine  from  said  box  car,  and  while 
he,  the  said  fireman,  knew  that  said  Brown 
was  in  such  perilous  position,  and  while  he 
knew  ttiat  the  engineer  was  moving,  or  about 
to  move,  said  engine  towards  the  said  Brown 
with  such  force  and  violence  as  to  greatiy 
endanger  his  life,  he,  the  said  fireman,  failed 
to  notify  said  engineer  of  the  said  perilous 
position  of  said  Brown,  although  it  was  hia 
duty  as  such  fireman  to  have  so  notified  said 
engineer,  and  by  reason  of  said  failure  on  the 
part  of  said  fireman  said  engineer  ran  said 
train  back  upon  said  Brown  with  such  force 
and  vlolenre  as  to  throw  him  to  the  ground, 
and  kill  him."  The  deventh  ooiut  avers  that 
"Brown  was  killed  by  reason  of  the  fact  that 
while  he  was  about  to  go  upon  defendant's 
track  between  said  engine  and  car  for  the 
pmpose  of  uncoupling  them,  as  was  his  duty, 
said  fireman  negligentiy  allowed  said  engi- 
neer to  remain  imaware  of  the  fact  that  said 
Brown  was  about  to  go  between  said  engine 
and  car,  although  he,  said  fireman,  well  knew 
said  fact  although  It  was  his  dnty  as  such 
fireman  to  have  Informed  the  engineer  of  said 
perilous  position  of  said  Brown,  and  by  rea- 
son of  all  which  said  engineer  backed  his 
train  against  said  Brown,  and  Itilled  him." 
The  fifteenth  count  ascribes  the  casualty  to 


the  fact  that  Brown,  In  the  discharge  of  his 
duties,  was  between  the  tender  and  a  car  for 
the  purpose  of  uncoupling  them;  that  the  fire- 
man Icnew  this,  and  Iinew  also  that  the  en- 
gineer was  not  aware  of  Brown's  perUous 
position;  and  that  although  It  was  the  fire- 
man's duty  to  have  hiformed  the  engineer 
of  Brown's  position,  yet  he  nevertheless  fail- 
ed to  do  sok  and  In  consequence  of  such  fail- 
ure the  engineer  backed  his  train  against 
Brown,  and  klUed  him.  The  sixteenth  count 
avers  that  Brown  was  killed  by  reason  of  the 
fact  that  "although  he  was  In  a  perilous  po- 
sition In  the  performance  of  his  dntles,  to  wit 
between  said  engine  and  said  car,  and  al- 
though this  fact  was  unknown  to  the  engineer 
and  was  well  known  to  said  fireman,  and  al- 
though said  fireman  knew  that  it  would  great- 
ly Impera  the  life  of  said  Brown  for  the 
engineer  to  continue  to  back  said  train,  and 
although  it  was  the  dtfty  of  such  fireman  to 
have  so  informed  said  engineer,  he  neverthe- 
less failed  to  Inform  his  said  engineer  of  the 
said  perilous  position  of  said  Brown,  l^  rea- 
son of  which'  the  engineer  backed  his  train 
against  said  Brown,  and  killed  him."  The  aver- 
ment as  to- the  cause  of  Brown's  death  in  the 
nineteenth  count  Is  as  follows:  "Said' Brown 
was  killed  by  reason  of  the  fact  that  at  the 
time  when  he  was  about  to  go  between  the 
tender  of  said  engine  and  One  -of  the  cars  at- 
tached thereto  for  the  purpose  of  tinconpilng 
them,  he,  the  said  Brown>  signaled  for  slack, 
and  It  was  the  duty  of  said-  fireman  upon  said 
engine  to  communicate  said  signal  to  said  en- 
gineer, but  said  fireman,  well  knowing  that 
Brown  was  about  to  go  or  had  gone  betweeh 
said  tender  and  car  for  the  purpose  of  un- 
coupling them,  and  that  It  would  endanger 
his  life  to  run  said  tender  back  further  than 
was  necessary  to  give  slack  tiiereto,  and  well 
knowing  that  the  engineer  was  not  aware  of 
the  position  of  said  Brown,  and  being  charged 
with  the  duty  of  communicating  to  the  en- 
gineer the  signal  given  by  said  Brown,  neg- 
ligently commimlcated  a  wrong  signal  to  said 
enghieer,  and  Instructed  him  to  4>ack  op  in- 
stead of  give  slack,  by  reason  of  which  said 
engineer  moved  said  engine  and  tender  a 
greater  distance  than  was  proper  for  the  pur- 
pose simply  of  giving  slack,  by  reason  of 
which  said  Brown  was  stricken  to  the  ground 
and  killed."  To  each  of  these  counts  the  de- 
fendant pleaded  not  guilty  and  contributory 
negligence.  The  plaintiff  thereupon  moved 
the  court  to  strike  out  the  pleas  of  contribn- 
tory  negligence  on  the  ground  that  each  of  the 
counts  of  the  complaint  charges  "that  the  in- 
Jury  arose  from  conduct  on  the  part  of  the 
servants  of  the  defendant  which  was  the 
equivalent  to  wanton  or  Intentional  wrong, 
and  the  plea  of  contributory  negligence  can- 
not, therefore,  be  pleaded  as  a  defense  to  ei- 
ther of  said  counts,  or  to  the  whole  complaint 
containing  said  counts."  The  court  granted 
this  motion,  and  struck  said  pleas. 

It  is  clear,  we  think,  that  neither  one  of  the 
counts  of  the  complaint  presents  a  case  ot 
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-wanton  or  vlllfal  miscosidnct  on  tbe  patt  at 
tbe  fireman.  At  tbe  most  they  aeretally  allege 
only  negligence  on  his  part  It  is  averred  that 
be  knew  Brown's  perO,  that  by  giving  the 
proi)er  signal  or  information  to  the  engineer 
Brown's  safety  would  have  been  conserved 
in  spite  of  tbe  iterUs  which  bis  position  in- 
volved, and  tliat  with  a  consciousness  that 
the  engineer  was  miaware  of  the  situation,  he, 
the  said  fireman,  fafled  to  give  such  signal  or 
information.  It  Is  not  averred  that  be  willr- 
fully  or  wantonly  so  failed,  or  that  he  was 
conscious  of  Ills  failure^  bnt,  to  the  contrary, 
the  express  averment  In  some  of  the  counts 
and  the  necessary  implication  in  the  others  is 
that  the  fireman  negligently  failed  to  give  the 
proper  signaL  To  the  implication  of  willful- 
ness, or  wantonness,  or  reckless  indUCerence 
to  probable  consequences,  it  Is  essential  that 
the  act  done  or  omitted  sbonld  be  done  or 
omitted  with  a  knowledge  and  a  present  con- 
sciousness that  injury  will  probably  result; 
and  this  consciousness  Is  not  te  be  implied 
from  mere  knowledge  of  the  dements  of  the 
dangerous  situatioe,  for  this  the  party  charged 
may  have,  and  yet  act  only  negligently  and 
Inadvertently  In  respect  of  the  peril;  but  It 
must  be  alleged  either  In  terms  that  he  will- 
fully or  wantonly  or  with  reckless  Indiffer- 
ence failed  to  discharge  the  duty  resting  upon 
him,  or  that  he  was  at  the  time  conscious  that 
his  course  would  probably  result  In  disaster. 
Of  course,  these  necessary  averments  may  be 
proved  by  the  circumstances.  The  Jury  may, 
in  a  proper  case,  infer  such  consciousness, 
wlllfnlness,  or  wantonness  from  his  knowl- 
edge of  the  existing  perilous  conditions.  Bnt 
that  this  may  be  done  Is  no  excuse  for  the 
pleader's  pretermission  of  their  averment. 
Railroad  Oo.  v.  Burgess  (Ala.)  25  South.  251; 
Id.,  U4  Ala.  587,  22  South.  189;  Ballroad 
Co.  T.  Markee.  103  Ala.  160,  16  South.  511; 
Railroad  Co.  v.  Swope,  116  Ala.  287,  22  South. 
174;  Railroad  Co.  v.  Hall,  105  Ala.  689,.  17 
South.  176;  Railroad  Co.  v.  Burgess,  116  Ala. 
500,  22  South.  913.  It  followa  that  the  trial 
conrt  erred  In  sustaining  plaintiff's  motion  to 
strike  defendant's  pleas  of  contributory  negli- 
gence from  the  files.  The  counts  to  which  they 
were  addressed  do  not  "charge  that  the  Inju- 
ries arose  from  conduct  on  the  part  of  the  serv- 
ants of  the  defendant  which  was  equivalent  to 
wanton  or  Intentional  wrong,"  as  set  forth 
In  tbe  motion.  And,  this  being  true  of  all  the 
ooimts  upon  which  tbe  trial  was  had,  the  court 
similarly  erred  In  giving  charges  (b)  and  (c) 
for  plaintiff,  and  in  refusing  to  give  the  sev- 
eral charges  requested  by  the  defendant  to  the 
effect  that  plaintiff  could  not  recover  for  the 
wBnton  or  willful  misconduct  of  defendant's 
engineer  and  fireman.  That  issue  was  not  in 
tbe  case. 

This  case  involves  an  application  of  anoth- 
er wen-established  principle  of  law  going  to 
defendant's  liability,  notwithstanding  negli- 
gence on  the  part  of  plalntltTs  Intestate.  It 
is  this:  Where  the  injured  party  Is  negligent 
tn  assuming  a  position  of  danger  in  such  de- 


gree and  M  contributing  to  Ma  hbrt  as: that 
his  fault  wiU  leave  him  wltbout  a  right  of 
recovery  for  any  primary  negligence  of  the 
other  party,  by  which  we  mean  any  negli- 
gence -which  has,  from  tiie. point  of  view  of 
tbe  person  inflicting  the  Injury,  no  relation  to 
the  other  i)arty's  situation,  yet  he  may,  never- 
theless, recover  if  the  person  charged  with 
the  wrong  and  Injury  became  aware  of  his 
peril  In  time  to  avoid  injuring  Urn  by  the 
proper  use  of  all  preventive  means  at  his  com- 
mand, and  llstleasly,  inadvertently,  negligently 
failed  to  resort  to  such  means  In  conservation 
of  his  safety,  provided  he  Is  himself  free  from 
negligence  after  he  becomes  conscious  of  his 
danger.  In  such  case  the  original  negllgoice 
of  the  injured  party,  whereby  he  Is  placed  in 
a  perilous  position,  does  not,  in  a  legal  sense, 
contribute  to  the  result:  it  Is  a  remote,  not  a 
proximate,  cause;  it  is  a  condition  Indeed, 
rather  than  a  cause  remote  or  ptroxinutte;  and 
the  law  ascribes  the  disaster  solely  to  a  want 
of  due  care  on  the  part  of  the  person  control- 
ling the  agency  of  the  Injury,  but  for  whose 
negligence  no  hurt  would  have  been  done  not- 
withstanding the  Injured  party's  original  fault 
We  need  not  enlarge  In  the  discussion  of  this 
doctrine.  It  obtains  in  the  common  law  of 
Kngland  (Davies  v.  Mann,  10  Meea.  &  W. 
546),  and  has  l>een  often  recognized  and  de- 
clared by  this  court.  (Tannw's  Ex'r  v.  Rail- 
road Co.,  60  Ala.  621;  Fra^er  v.  Railroad  Co., 
81  Ala.  186,  1  South.  85;  RaUroad  Co.  v.  Wo- 
mack,  S4  Ala.  149,  4  South.  618;  RaUroad  Co. 
V.  Webb,  97  Ala.  308, 12  South.  374;  Railroad 
Co.  V.  Hurt  101  Ala.  34,  13  South.  130;  Rail- 
road Co.  y.  Burgess,  116  Ala.  509,  22  South. 
918.  There  may  be  some  expressions  in  the 
opinion  hi  Railway  Co.  v.  Lee,  92  Ala.  262,  9 
South.  230,  on  this  subject  and  In  respect  of 
wilfulness  and  the  like,  which  are  to  be  taken 
as  shaded  and  modified  by  the  later  declBlons 
cited  above.  Counts  16  and  16  of  the  com- 
tdaint  present  a  case  falling  within  the  prin- 
ciple Just  stated,  if  it  be  assumed  that  Brown, 
plaintiff's  Intestate,  was  negligent  in  placing 
himself  between  the  tender  and  car  Just  be- 
fore he  was  hurt  With  this  assumption  these 
counts  proceed  in  legal  contemplation  upon 
the  theory  that  Brown's  negligence  brought 
him  Into  a  position  of  peril,  which  became 
known  to  the  fireman  In  time  for  the  engine 
to  have  been  stopped  short  of  the  Injury,  bad 
be  promptly  Informed  thQ;  engineer  of  the  sit- 
uation; that  he  negligently  f^ed  to  give  the 
engineer  this  information,  or  the  proper  slg- 
niU;  and  that  such  failure  caused  tbe  death 
of  Brown.  It  was  no  answer  to  these  counts 
that  Bro-wn  was  gqilty  of  negligence  in  assum- 
ing the  perilous  position.  Such  negligence  was 
remote,  not  proximate,  and  hence  not  contrib- 
utory in  a  material  sense.  It  produced  mere- 
ly a  condition  upon  which  the  alleged  negli- 
gence of  the  fireman  operated  to  Brown's 
death,  and  did  not  co-operate  with  the  fire- 
man's n^ligence  as  a  Joint  cause  of  the  disas- 
ter. But  It  does  not  follow  that  there  could 
hav^  been  no  negligence  on  the  part  of  Brown 
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whlcb  conld  bare  proximately  contributed  to 
tbe  Injury  as  laid  In  ttaese  counts.  He  might 
haye  been  at  fault  In  falling  to  make  prop- 
er effort  to  extricate  himself  after  becoming 
aware  of  his  peril,  and  snch  fault  may  have 
combined  with  the  fireman's  negligence  to 
cause  the  result  Hence  it  is  that  to  such  a 
count  K-ntribntory  neglignnce  may  be  pleaded; 
and  when  snch  plea  is  interposed  its  sufficiency 
should  be  tested  by  demurrer,  and  not  by  a 
motion  to  strike;  nor,  of  course,  can  the  in- 
sufficiency of  the  plea  be  assumed  in  instruc- 
tions given  to  the  jury.  Charges  (b)  and  (c), 
befoK  rafened  to,  given  for  plaintiff,  were 
asked  and  given  upon  the  erroneous  notion 
that  counts  16  and  16  charged  wantonness  or 
Intentional  wrong,  and,  as  we  have  said, 
shooM  have  been  refused,  because  no  such 
charge  was  made  in  any  count  of  the  com- 
plaint Taking  the  counts  in  qnestion  to 
charge  negligence  of  the  defendant  operating 
npom  a  known  perilous  position  assumed  by 
Brown,  these  charges  were  yet  bad,  in  that, 
while  Brown's  negligence  in  assiuning  the  po- 
sition may  not  have  been  a  proximate  cause 
of  his  injury,  yet  be  might  have  been  guilty 
of  other  negligence  in  the  premises  wliich  was 
proximate  and  contributory,  and  which  would 
have  defeated  the  action.  Moreover,  a  plea 
to  these  counts  denying  negligence  on  the  part 
of  the  fireman  after  he  became  aware  of 
Brown's  peril,  and  a£Srmlng  contributory  neg- 
ligence on  the  part  of  Brown  in  being  at  the 
place  where  he  was  killed,  would  have  been 
a  complete  defense  to  them;  as  also,  indeed, 
would  be  a  want  of  proof  or  disproof  under 
the  general  issue  that  the  fireman  knew  of 
Brown's  peril.  If  it  should  be  made  to  ap- 
pear, under  proper  Issues  on  another  trial, 
that  Brown  signaled  the  fireman  for  the  en- 
gine to  "come  back,"  that  the  latter  communi- 
cated this  signal  to  the  engineer,  that  the  engi- 
neer put  the  engine  in  motion  in  compliance 
with  this  signal,  and  that  Brown  then  went  in 
between  the  tender  and  car,  and  was  killed 
by  the  tender  running  against  or  upon  him  in 
the  movement  of  the  train  for  which  he  had 
signaled,  then.  In  such  case,  the  affirmative 
charge  should  be  given  for  the  defendant 
Again,  if  Brown  signaled  for  "slack"  only, 
and  the  fireman  misinterxireted  his  signal,  and 
directed'  the  engineer  to  "come  back,"  and 
Brown  went  in  between  the  cars  on  the  as- 
sumption that  they  would  be  moved  only  suffi- 
ciently to  give  "slaclc,"  and  they  were  moved 
with  ttae  force  and  violence  Incident  to  coming 
back,  and  in  consequence  of  such  increased 
momentum  beyond  that  necessary  to  give  slack 
Brown  was  killed,  the  plaintiff  would  be  en- 
titled to  recover,  unless  the  Jury  should  find 
that  Brown  was  guilty  of  contributory  negli- 
gence in  going  between  cars  moving  at  the 
rate  these  were  at  the  time,  or  that  he  vio- 
lated a  rule  of  the  company,  known  to  him, 
which  forbade  brakemen  to  go  between  cars 
moving  at  all,  if  it  be  not  made  to  appear  tliat 
snch  rule  was  Impracticable  of  observance  con- 
■MenHy  with  the  duties  Imposed  upon  and 


required  of  brakemen  by  the  defendant  com- 
pany. And  there  may  be  other  possible  cate- 
gories of  fact  in  the  case,  but  we  deem  it  un> 
necessary  to  attempt  to  set  them  hypothetic- 
ally  down  here.  It  Is  also  unnecessary  for  the 
purposes  of  another  trial,  we  think,  to  pass 
i4>on  the  other  questions  reserved  on  the  rec- 
ord before  us,  further  than  to  say  that  as  the 
evidence  fails  to  furnish  any  data  by  which 
the  Jury  could  determine  the  probable  value 
of  Brown's  estate  on  the  assumption  that  his 
mortality  had  not  been  untimely  cut  off,  their 
verdict  should  have  been  for  such  sum  only 
as  would  suffice  to  pay  for  the  support  of 
those  dependent  upon  him,  to  the  extent  he 
was  accustomed  to  contribute  to  that  end,  dur- 
ing his  life  expectancy,  as  computed  In  the 
case  of  Railroad  Co.  v.  Tranunell,  93  Ala.  850, 
9  South.  870.    Reversed  and  remanded. 

(Ul  Ala.  60S> 
MOBILE,  J.  &  K.  C.  R.  CO.  v.  OWEN. 
(Supreme  Court  of  Alabama.     April  4,  1890.) 

COKFOBATIOSS — OfFICBBS — C!oltPXHBl.TION  — ElBO- 
TION — RBUOVAI/ — EyIDBKCB — RBLHASB —  CONSID- 
BBATION — LlABILITT  POK  SAI.ABIB8  —  ESTOmOi — 
APPBAL — ^BlLI.  OF  EZOBPTIONB — RbOOBD. 

1.  It  is  no  defense  to  an  action  by  the  secre- 
tary of  a  corporation  for  hia  salary  that  during 
his  incumbency  be  also  acted  as  secretary  for 
another  company,  it  not  being  shown  that  the 
duties  of  the,  latter  ofBce  conflicted  with  the 
former,  or  involved  the  doing  of  acts  prejudi- 
cial to  defendant. 

2.  Incumbent  assumed  the  office  of  secretary 
of  a  corporation  at  a  fixed  monthly  salary  nn- 
der  a  verbal  agreement  with  the  president,  and 
performed  hia  duties  during  the  period  claimed. 
The  by-laws  created  the  office  of  secretary,  and 
fixed  the  term  of  office  at  one  year  and  until 
a  successor  was  elected.  The  power  of  filling 
the  office  and  fixing  the  salary  was  in  the  di- 
rectors, but,  though  they  did  not  fix  the  salary 
of  the  incumbent,  they  elected  him  to  the  office 
when  he  had  filled  it  over  a  year,  and  after 
they  had  approved  his  report  charging  himself 
with  the  salary  agreed  on  with  the  president, 
and  afterwards  re-elected  him.  The  directors 
never  removed  htm,  nor  notified  him  hia  salary 
would  be  discontinued.  Held,  that  he  was  en- 
titled to  the  salary  during  the  entire  period  of 
service,  and  his  recovery  conld  not  be  limited 
to  the  value  of  the  services  performed. 

3.  In  an  action  against  a  corporation  for  the 
salary  of  an  officer,  transactions  and  conversa- 
tions between  the  corporation  and  other  officers 
were  properly  excluded. 

4.  A  r^ease  of  valid  claim  for  salary  without 
consideration  la  nudum  pactum. 

5.  One  elected  secretary  of  a  corporation  by 
the  directors,  as  provided  by  the  by-laws,  to 
hold  office  until  hia  successor  is  elected,  cannot 
be  discharged  by  the  president 

6.  The  fact  that  a  corporation  was  without 
funds  does  not  relieve  it  of  its  obligation  to 
pay  salaries  of  its  officers,  so  long  as  it  per- 
mits them  to  remain  in  office,  and  accepts  their 
services. 

7.  Where  the  directors  of  a  corporation  rec- 
ognize and  adopt  a  contract  of  employment 
made  by  its  president,  and  the  services  are  per- 
formed, the  corporation  cannot  object  that  the 
contract  was  not  in  writing,  nor  that  the  presi- 
dent had  no  authority  to  make  it 

8.  Where  the  record  fails  to  state  that  the 
bill  of  exceptions  sets  out  all  the  evidence  it 
will  be  presumed  that  the  testimony  Justified 
the  rulings,  if,  under  any  state  of  proof,  they 
would  be  tree  from  error. 
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9.  A  motion  to  wt  uide  an  order  directing 
•secation,  not  appearing  in  tlie  bill  of  excep- 
tions, cannot  be  reviewed. 

10.  Brror  in  denying  a  motion  to  set  aside  an 
execution  cannot  work  a  rereraal  of  the  judg- 
ment entered  prior  thereto. 

Appeal  from  drcnlt  court.  Mobile  oomttj; 
William  S.  Anderson,  Judge. 

Action  by  Richard  B.  Owen,  Jr.,  against 
the  Mobile,  Jackson  &  Kansas  City  Railroad 
Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.    AfHrmed. 

This  action  was  brought  by  the  appellee, 
Richard  B.  Owen,  Jr.  as  assignee  of  Richard 
B.  Owen,  Sr.,  to  recover  an  amount  alleged 
to  be  due  as  salary  for  services  rendered  by 
the  latter  as  secretary  and  treasurer  of  and  to 
the  defendant,  the  Mobile,  Jackson  &  Kansas 
City  Railroad  Company,  and  was  commenced 
on  December  10,  1896.  The  complaint  con- 
tained six  counts,  the  substance  of  each  of 
which  Is  sufficiently  stated  in  the  opinion. 
Tbe  defendant  filed  several  pleas,  to  which 
demurrers  were  sustained,  but.  In  view  of 
the  assignments  of  error  made  on  this  appeal. 
It  Is  unnecessary  to  set  out  in  detail  any  of 
these  pleas  or  demurrers,  except  a  special 
plea  filed  June  1, 1897,  which  was  as  follows: 
"Defendant  says  that  plaintilTs  assignor,  R. 
B.  Owen,  was  on  or  about  the  15th  day  of 
March,  1881,  elected  secretary  of  the  quaran- 
tine board  of  Mobile  Bay,  and  has  held  said 
office  of  secretary  of  said  quarantine  board  of 
Mobile  Bay  from  the  15th  of  March,  1891,  to 
tbe  Ist  day  of  December,  1894,  inclusive;  and 
defendant  avers  that  said  R.  B.  Owen,  plaln- 
tifTs  assignor,  was  during  the  time  mentioned 
continuously  about  the  duties  of  said  office  of 
secretary  of  said  quarantine  board  of  Mobile 
Bay,  and  has  been  paid  an  adequate  monthly 
salary  for  said  service:  and  defendant  avers 
that  since  said  15th  day  of  March,  1891,  said 
R.  B.  Owen,  plaintiff's  assignor,  has  rendered 
no  valuable  service  to  defendant  and  that  de- 
fendant has  not  bad  the  benefit  of  his  time 
or  services;  and  defendant  avers  that  the 
only  service  rendered  or  offered  to  defendant 
by  plaintiff  during  said  time  mentioned  in  said 
complaint  was  to  attend  at  long  Intervals  tbe 
meetings  of  its  board  of  directors,  and  keep 
the  minutes  of  said  meetings,  during  which 
time  defendant  was  not  actually  engaged  in 
any  business;  and  defendant  avers  that  it 
never  consented  or  assented  to  the  employ- 
ment of  said  R.  B.  Owen,  plaintiff's  assignor, 
by  said  quarantine  board  of  Mobile  Bay,  and 
was  not  consulted  by  him  about  said  employ- 
ment and  did  not  at  any  time  agree  to  pay 
any  sum  whatever  while  he  was  employed  by, 
and  engaged  in  the  service  of,  other  parties." 
To  this  plea  the  plaintiff  demurred  upon  sev- 
eral grounds,  which  may  be  summarized  as 
follows:  (1)  It  Is  not  shown  therein  that  it 
was  stipulated  in  said  contract  of  employ- 
ment that  the  said  R.  B.  Owen  was  to  give  his 
entire  time  to  the  defendant  or  was  to  re- 
fnUn  from  doing  any  other  employment  during 
bis  employment  by  the  defendant    (2)  It  la 


not  denied  that  the  plaintifTB  assignor  pee- 
formed  all  the  services  required  by  blm  by 
,hls  contract  of  employment  with  tbe  defend- 
ant (3)  It  Is  not  shown  that  the  employment 
as  secretary  of  the  quarantine  board  in  any 
wise  Interfered  with  the  faithful  performance 
or  was  a  violation  of  said  contract  (4)  Said 
plea  seta  np  no  defense  to  the  maintenance 
of  the  action.  This  demurrer  was  sustahied. 
Issue  was  joined  on  the  pleas  of  the  general 
issue,  payment  and  the  statute  of  limitations 
of  three  years,  the  latter  alleging  the  cause 
of  action  to  be  an  open  accoimt  The  bill  of 
exceptions  recites  that  "the  plaintiff  announc- 
ed at  the  opening  of  the  cause  that  he  did  not 
claim  anything  upon  a  quantum  merolt;  that 
the  common  counts  were  retained  and  relied 
upon  only  so  far  as  they  entitled  the  plaintiff 
to  recover  upon  a  specific  contract  which  hadi 
been  fully  i)erformed." 

The  plaintiff  Introduced  R.  B.  Owen,  Sr., 
as  a  witness,  and  he  testified  that  he  was  In 
the  employ  of  the  defendant  as  secretary  and 
treasurer  of  the  defendant  company  from 
abont  the  middle  of  August  1888,  until  ,De- 
cember,  1884.  Upon  this  witness  being  ask- 
ed with  whom,  If  anybody,  did  he  make  the 
original  contract  of  employment  the  defend- 
ant's counsel  objected  to  tbe  question  upon 
the  ground  that  the  contract  should  have 
been  In  writhig.  The  court  overruled  the  ob- 
jection, and  the  defendant  duly  excepted. 
The  witness  testified  that  H.  AustlU  had  of- 
fered him  the  position  of  secretary  and  treas- 
urer at  a  salary  of  $50  per  month.  The  wit- 
ness was  then  asked  the  following  question: 
"Did  AusUll  hold  any  official  position  with 
the  company?"  The  defendant  objected  to 
this  question,  upon  tbe  ground  that  the  rec- 
ord of  the  company  was  the  best  evidence. 
The  court  overruled  tbe  objection,  and  the  de- 
fendant duly  excepted.  The  witness  then  tes- 
tified that  Austill  was  president  of  the  de- 
fendant company  at  the  time  the  witness  was 
offered  his  employment  and  continued  to  act 
as  president  until  the  witness  left  the  service 
of  the  defendant  and  that  the  defendant's 
board  of  directors  knew  of  this  fact;  that 
they  were  present  at  tbe  meetings  of  the 
board  at  which  Mr.  Austill  presided,  and  he 
exercised  all  the  powers  usually  exercised  by 
presidents  of  corporations.  The  witness  fur- 
ther testified  that  he  performed  all  the  duties 
of  secretary  that  were  incumbent  upon  him 
from  the  time  of  his  employment  in  August 
1888,  until  the  time  of  his  resignation.  In  De- 
cember, 1894.  There  was  then  offered  in  evi- 
dence, after  being  properly  identified,  a  by- 
law of  the  corporation,  which*  provided  that 
the  officers  of  the  corporation  should  consist 
of  a  president  vice  president  secretary  and 
treasurer,  and  a  general  solicitor,  who  should 
be  elected  by  the  board  of  directors,  and 
"shall  hold  their  office  for  one  year,  and  until 
their  successors  are  elected  and  qualified." 
There  was  then  Introduced  In  evidence  the 
minute  entry  of  the  defendant  corporation 
which  showed  that  at  the  annual  meeting  of 
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the  stockholders  on  December  18,  1887,  R.  B. 
Owen,  Sr.,  was  elected  secretary  and  treas- 
urer for  tlie  ensuing  year,  and  also  the  minute 
entry  of  the  defendant,  which  showed  that 
on  December  30,  1890,  said  Owen  was  again 
elected  secretary  and  treasurer.  This  wit- 
ness further  testified  that  he  had  been  paid  a 
salary  by  the  defendant  at  the  rate  of  $50  per 
month  from  August  15,  1888,  up  to  Decem- 
ber 18,  1889,  and  that  since  December,  1888, 
his  salary  had  not  been  paid  him;  that  on 
November  16,  1896,  be  assigned  his  claim 
against  the  defendant  for  unpaid  salary  to  his 
son,  R.  B.  Owen,  Jr.,  the  plaintiff  In  the  pres- 
ent action.  This  assignment  was  in  writing, 
and,  after  proving  Its  execution,  was  intro- 
duced In  evidence.  During  the  examination 
of  this  witness  he  Identified  the  two  by-laws 
of  the  defendant  which  were  Introduced  in 
evidence.  One  of  ttiese  by-laws  provided  for 
the  appointment  of  a  president  of  the  execu- 
tive committee  from  'the  board  of  directors, 
who  should  have  power  to  act  In  the  place  of 
the  board  when  not  In  session;  and  the  other 
onf  provided  that  the  salary  of  the  elected 
ofiicers  of  the  company  should  be  fixed  by  the 
board  of  directors.  The  defendant  thereupon 
moved  to  exclude  from  the  jary  all  of  the  tes- 
timony of  this  witness  relative  to  the  con- 
tract of  employment  by  H.  Austlll,  as  being 
In  violation  of  said  by-laws.  The  court  over- 
ruled the  motion,  and  the  dei^endant  duly  ex- 
cepted. For  the  purpose  of  showing  the 
amount  of  labor  done  for  defendant  by  the 
witness,  the  defendant  offered  to  prove  by 
him  that  75  pages  of  minutes,  as  written  In 
the  minute  book,  constituted  the  entire  min- 
utes kept 'by  the  witness  during  the  period 
for  which  the  salary  was  claimed.  The  plain- 
tiff objected  to  this  evidence.  The  court  sus- 
tained the  objection,  and  the  defendant  duly 
excepted.  This  ruling  constitutes  the  basis 
of  the  fourth  assignment  of  error.  The  de- 
fendant then  asked  the  witness  if  it  was  not 
a  fact  that  the  keeping  of  the  minutes,  as 
shown  In  the  minute  book,  constituted  chief- 
ly all  the  services  rendered  defendant  during 
the  period  for  which  he  claimed  a  salary. 
The  court  sustained  the  plaintiffs  objection 
to  this  question,  and  the  defendant  duly  ex- 
cepted. This  ruling  constitutes  the  basis  of 
the  fifth  assignment  of  error.  Thereupon  the 
defendant  asked  the  witness  to  examine  the 
minute  book,  and  tell  it  how  many  of  the 
minutes  of  the  meetings  in  the  record  were  In 
his  handwriting.  The  court  sustained  the 
plaintiffs  objection  to  this  question,  and  the 
defendant  duly  excepted,  and  this  ruling  Is  the 
basis  of  the  sixth  assignment  of  error.  This 
witness  was  then  asked  the  following  ques- 
tion: "When  -were  you  elected  secretary  of 
the  quarantine  board  of  Mobile  Bay?"  The 
plaintiff  objected  to  this  question.  The  court 
sustained  the  objection,  and  the  defendant 
duly  excepted,  and  this  ruling  constitutes  the 
oasis  of  the  seventh  assignment  of  error. 
The  witness  was  then  asked  If,  after  he  was 
elected  secretary  of  the  quarantine  board,  al- 


most all  of  his  time  was  exduslvdy  devoted 
to  Its  service.  To  this  question  the  court  sus- 
tained the  plaintiff's  objection,  and  the  de- 
f«idant  duly  excepted,  and  this  ruling  consti- 
tutes the  basis  of  the  eighth  assignment  of  er- 
ror. The  witness  was  then  asked  if  he  was 
not  elected  secretary  and  the  treasurer  of  the 
quarantine  board  of  Mobile  Bay  on  March  5, 
1891.  The  court  sustahied  the  plaintiffs  ob- 
jection to  this  question.  The  defendant  duly 
excepted,  and  this  ruling  constitutes  the  ninth 
assignment  of  error.  The  witness  then  testi- 
fied that  on  the  1st  of  May  he  made  out  bis 
demand  for  salary  In  December,  1894,  and 
presented  It  to  Mr.  H.  Austlll,  and  also  to  an- 
other director.  The  statement  of  the  claim 
of  the  plaintiff,  as  thus  presented,  was  In 
writing,  and,  after  stating  the  amount  due  aa 
being  $2,750,  there  was  a  voluntary  release, 
without  consideration,  of  $2,000,  leaving  a 
t>alance  of  $750.  The  plaintiff  objected  to  the 
introduction  of  this  statement  In  evidence. 
The  court  sustained  the  objection,  and  the  de- 
fendant duly  excepted.  This  ruling  consti- 
tuted the  basis  of  the  tenth  assignment  of  er- 
ror. The  witness  was  then  asked  by  the  de- 
fendant's counsel  the  following  question: 
"Do  you  rememl>er  telling  me,  -some  time 
after  Mr.  B.  B.  Owen,  Jr.,  got  this  statement 
of  the  account  from  you,  that  Mr.  Austill  said 
that  you  were  not  entitied  to  this  salary?" 
The  plaintiff  objected  to  this  question.  The 
court  sustained  the  objection,  and  the  defend- 
ant duly  excepted.  This  constitutes  the  ba- 
sis of  the  eleventh  assignment  of  error.  The 
witness  further  testified  that  he  had  not  been 
notified  by  the  president  of  the  company,  or 
by  any  one  else  In  authority,  that  the  money 
for  the  construction  of  the  railroad  was  out, 
and  that  there  was  nothing  further  with 
which  to  pay  the  defendant's  salary,  and  that 
fr($m  March  or  April,  1890,  he  had  not  been 
paid  his  salary.  The  defendant  offered  to 
introduce  In  evidence  a  minute  entry  of  the 
meeting  of  the  board  of  directors  of  the  de- 
fendant company  at  which  they  had  consent- 
ed for  their  civil  engineer  to  accept  the  em- 
ployment from  another  railroad,  and  at  the 
same  time  retain  his  position  as  chief  en- 
gineer for  the  defendant  company.  The  plain- 
tiff objected  to  the  Introduction  of  these  min- 
utes. The  court  sustained  the  objection,  and 
the  defendant  duly  excepted.  This  mliag 
constitutes  the  basis  of  the  twelfth  assign- 
ment of  error.  Upon  the  introduction  of  T. 
W.  Nicols,  who  was  chief  engineer  of  the  de- 
fendant company  at  the  time  In  question,  he 
testified  that  the  effort  to  collect  money  to 
carry  on  the  survey  and  the  operations  In  the 
construction  of  the  railroad  ceased  some  time 
hi  May,  1890.  The  defendant  then  asked  the 
witness  this  question:  "State  whether  or  not 
about  that  time  president  Austlll  of  the  com- 
pany notified  you,  as  chief  engineer,  that 
from  and  after  that  time  the  salaries  of  the 
ofllcers  would  have  to  cease,  and, that  what- 
ever labor  was  performed  by  any  of  you  after 
that  time  you  could  not  expect  pay  for  It" 
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In  connection  with  this  qnegtion,  the  defend- 
ant's coonfiel  stated  to  tbe  court  that  they  ex- 
pected to  show  that  the  information  as  to  the 
collection  of  funds  of  the  defendant  upon 
which  the  statement  of  the  president  to  the 
witness  was  based  was  obtained  from  B.  B. 
Owen,  St.,  tiien  secretary,  and  who  was 
plaintiffs  assignor.  Upon  the  witness  fur- 
ther testifying  that  he  did  not  think  Mr. 
Owen  was  present  when  any  of  Hie  state" 
ments  Inqnlred  abont  were  made,  the  plain- 
tiff objected  to  the  question.  The  court  sus- 
tained the  objection,  and  the  defendant  duly 
excepted.  This  ruling  constitutes  the  basis 
of  the  thirteenth  assignment  of  error.  The 
defendant  Introduced  one  F.  B.  MerrW  as  a 
witness,  who  testified  that  he  met  R.  B. 
Owen,  St.,  the  plaintiff's  assignor,  In  Xovem- 
ber  or  December,  1884;  that  he  went  to  his 
office  by  direction  of  H.  Austill,  to  get  tbe 
minute  book  of  defendant,  and,  open  his  ask- 
ing him  for  the  minute  book,  be  (Owen)r  said 
that  he  was  glad  to  see  the  book  go  out  of  his 
office,  that  It  had  been  a  bother  to  him,  and  a 
thankless  Job,  as  there  was  no  salaTy  at* 
tached  to  it  Owen,  when  examined  as  a 
witness,  denied  having  made  the  statement 
as  testified  to  by  Mr.  Merrill.  Merrill  was 
then  asked  the  foIIowlBg  question:  "When 
you  took  charge  of  this  matter,  was  any 
statement  of  the  UablUttes  of  the  company 
fnmisfaed  yoaP*  The  plaintiff  objected  to 
the  question.  The  court  sustained  the  obifec- 
tion,  and  the  defendant  duly  excepted.  This 
ruling  constitutes  the  basis  of  the  fourteenth 
assignment  of  error.  Defendant  then  Intro- 
duced H.  Austin  as  a  witness,  who,  being 
duly  sworn,  testified  that  he  was  pr^ident  of 
defendant  during  the  year  1890,  and  up  to 
May,  1894;  that  the  officers  of  the  company 
ceased  to  c<^lect  the  survey  fund  In  the 
qpring  of  1890.  "Oannot  positively  say  that 
about  that  time  t  had  any  conversation  with 
R.  B.  Owen  about  the  salaries  of  the  officers. 
I  discharged  the  engineers,  and  stopped  their 
salaries,  and  when  the  matter  came  np,  four 
years  after,  my  Impression  was  that  I  had 
said  something  to  Mr.  Owen  about  It.  Mr. 
Owen  came  to  me  about  November,  1896,  and 
stated  that  his  account  was  so  much;  and, 
as  I  have  said,  the  Impression  on  my  mind 
was,  when  he  had  exhausted  the  survey  fund, 
that  we  had  the  account  made  np,  and  there 
was  several  hundred  dollars  due  him  at  that 
time;  When  the  account  was  made  up,  both 
the  engineer's  and  his  account,  my  impres- 
sion was  that  the  officers  were  notified  that 
the  salaries  would  cease.  Mr.  Owen  Insisted 
that  I  had  given  him  no  notice,  and  had  not 
discharged  him.  I  cannot  swear  positively 
that  I  did.  The  matter  Just  dragged  along  as 
those  things  usually  do.  He  was  In  and  out 
of  the  office  as  he  was  called,  and  was  need- 
ed, and  I  cannot  swear  positively  that  I  gave 
him  the  notice,  though  that  was  the  Impres- 
sion on  my  mind."  Plaintiff  moved  the  court 
to  exclude  the  testimony  of  the  witness  as  to 
his  Imi»resslon,  and  also  his  testimoqy  that 


he  stated  these  impressions  to  Mr.  Owen.' 
The  court  granted  the  motion,  and  defendant 
exc^rted.  Dpon  the  defendant  offering  to 
prove  bgr  a  witness  Introduced  by  it  what  was 
the  value  of  the  services  rendered  by  the 
plaintiff's  assignor,  as  shown  by  the  minute 
book  of  the  defendant  the  plaintiff  objected. 
The  court  sustained  the  objection,  and  the  de- 
fendant duly  excepted. 

The  bill  of  exceptions  does  not  recite  that  it 
contains  all,  or  sobstantially  all,  of  the  evi- 
dence Introduced.  It  Is  unnecessary  to  set  out 
In  detail  the  court's  oral  charge.  The  court, 
at  the  request  of  the  pUihitlff,  gave  to  the  Jury 
the  following  written  charges:  (1)  "If  the 
Jnry  believe  from  the  evidence  that  R.  B. 
Owein,  St.,  was  enq)loted  by  the  president  of 
the  defendant  company  as  secretary  and  treas- 
tffer  <a  the  company  at  fifty  dollars  per 
month,  payable  mosthly,  and  that  he  served 
the  company  for  some  time,  and  was  paid  for 
his  services  at  the  rate  agreed  upon,  and  that 
the  directors  knew  this  fact,  and  elected  Mr. 
Owen  as  secretary  and  treasurer  of  the  com- 
pany without  fixing  his  salary,  and  that  he 
served  tfaeceaf  ter  under  such  election,  then  the 
plaintiff  Is  entitied  to  recover  for  his  assign- 
or's services  nqder  sudi  election  for  the  time 
of  such  services  at  that  rate."  (2)  "The  court 
charges  tbe  Jury  that  When  a  party  employs 
another  to  work  for  him  for  a  certain  time  at 
a  stipulated  .monthly  salary,  payable  each 
month,  and  at  the  aid  of  that  tim«  coBtlnoea 
said  employs  in  his  employ  thereafter  without 
any  chana*  In  the  terms  of  the  emidoyment, 
and  without  specially  making  any  new  con- 
tract, tbe  law  requires  the  renewal  of  the  old 
contract  upon  the  same  terms."  0)  "The 
court  charges  the  Jury  that  tbe  phtintiff  shows 
a  sufficiently  specific  contract  for  compensa- 
tion for  services  rendered  hy  his  assignor  If 
he  shows  a  specific,  express,  original  contract 
and  implies  renewals  of '  the  same  contract" 
The  defendant  separately  excepted  to  the  giv- 
ing of  each  of  these  charges,  and  also  sep- 
aeately  excepted  to  the  court's  refusal  to  give 
each  of  tiie  following  charges  requested  by 
it:  (1)  "The  court  charges  you  that  the  thhrd, 
fifth,  and  sixth  counts  of  the  complaint  are 
what  Is  knows  to  the  law  as  common  counts 
for  work  and  labor  done,  and,  in  order  for  the 
plaintiff'  to  recover  on  any  of  these  counts,  be 
must  reasonably  satisfy  yon  by  the  evidence 
that  plaintiff's  assignor  rendered  to  defendant 
some  service,  work,  or  labor,  and  that  defend- 
ant accepted  such  services,  and  what  was  the 
reasonable  value  of  the  same,  and  that  said 
services  were  not  rendered  as  a  gratuity;  and, 
unless  the  evidence  satisfies  your  minds  on 
these  points,  your  verdict  should  be  for  the 
defendant  under  these  counts."  (2)  "The 
court  charges  the  Jury  that  under  the  by-laws 
of  the  defendant,  the  only  person  authorized 
to  make  a  contract  and  fix  tbe  salary  to  be 
paid  to  plaintiff's  assignor  was  tbe  board  of 
directors)  and,  unless  you  are  satisfied  from 
the  evidence  that  the  board  of  directors  entered 
into  a  contract  with  said  assignor,  and  fixed 
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his  salary  at  $50  per  month,  then  tbe  plaintiff 
could  only  recover  lor  such  serrlces  and  labor 
as  he  has  shown  were  performed  by  said  as- 
signor, and  It  would  be  your  duty  to  only  find 
for  plaintiff  for  the  reasonable  value  of  tbe 
services  proven  to  have  been  performed." 
(3)  "The  court  charges  you  that  If  you  believe 
from  the  evidence  that  plaintiff's  assignor  was 
acting  as  the  secretary  of  defendant,  and  you 
further  believe  from  the  evidence  that  said 
assignor  went  to  work  for  another  corporation, 
to  wit,  quarantine  board,  and  that  he  did  not 
have  the  consent  of  the  defendant  to  go  and 
work  for  said  other  corporation,  and  you  fur- 
ther believe  that  this  claim  was  assigned  to 
plaintiff  long  after  it  was  due,  then  you  can- 
not give  plaintiff  anything  for  such  tlmis  as 
said  assignor  worked  for  said  quarantine 
board."  ■  (4)  "The  court  charges  you  that  If 
you  beUeve  from  the  evidence  that  during  the 
time  between  April,  1800,  and  December,  1894, 
the  defendant  actually  did  no  business,  and 
plaintiff's  assignor  had,  in  consequence,  no  oc- 
casion to  render  defendant  any  service,  then 
the  failure  of  defendant  to  object  to  his  ac- 
ceptance of  permanent  employment  by  others 
cannot  be  construed  to  mean  assent  or  acqui- 
escence in  such  course,  and  plaintiff  cannot 
recover  for  the  time  he  was  employed  by  oth- 
ers." (5)  "The  court  charges  you  that,  if 
plaintiff's  assignor  had  a  specific  contract  of 
employment  with  the  defendant  for  a  given 
time  for  a  fixed  compensation,  then,  in  that 
event,  the  defendant  was  entitled  to  the  time 
and  services  of  plaintiff's  assignor;  and,  if 
he  sought  and  obtained  other  employment  that 
occupied  his  time,  plaintiff  cannot  recover  of 
defendant  any  amount  for  the  time  his  assign- 
or was  engaged  in  the  service  and  employ- 
ment of  others,  tmless  defendant  assented  to 
such  employment"  (6)  "The  court  charges 
you  that  If  you  find  from  the  evidence  that 
plaintifrs  assignor  had  no  specific  contract 
fixing  the  compensation  to  be  paid  him  for 
services  to  be  rendered  by  him  to  the  de- 
fendant, then  plaintiff  can  only  recover  the 
reasonable  value  of  the  services  shown  to  have 
been  perfonned  by  his  assignor,  and  he  can- 
not recover  any  amount  for  the  time  during 
which  bis  said  assignor  was  engaged  in  tbe 
service  of  others."  (7)  "The  court  charges 
the  Jury  that  If  you  believe  from  the  evidence 
that  the  claim  counted  upon  and  claimed  in 
the  first,  third,  fourth,  fifth,  and  sixth  counts 
of  the  complaint  are  open  accounts,  as  defined 
by  tbe  court,  then  the  statute  of  limitations 
of  three  years  would  bar  all  items  which  ac- 
crued and  matured  three  years  prior  to  the 
date  of  the  filing  of  the  complaint,  to  wit,  the 
10th  day  of  December,  1896."  (8)  "If  the 
jury  beUeve  the  evidence,  they  will  fiind  for  the 
defendant"  (9)  "If  the  Jury  believe  the  evi- 
dence, they  must  find  for  tbe  defendant  imder 
the  fourth  count  of  the  complahtt"  (10)  "If 
the  Jury  believe  all  the  evidence,  they  cannot 
find  anything  for  plaintiff  after  December, 
1891."  (11)  "If  the  Jury  believe  the  evidence, 
they  must  find  for  the  defendant  under  the 


first  and  second  counts  of  the  complaint." 
(12)  "The  court  charges  you  that  the  ofSdal 
salaries  of  officers  of  corporations  are  fixed 
with  the  view  to  the  rendering  of  valuable 
services  by  the  oflicer,  and  If  you  believe 
from  the  evidence  that  between  AprlL  1890, 
and  December,  1894,  the  defendant  did  no 
business,  and  had  no  revenues,  and  the  plain- 
tlfTs  assignor  was  called  to  render  only  nom- 
inal services,  then  you  should  find  a  verdict 
for  defendant"  (13)  "There  Is  no  evidence 
before  the  Jury  that  Austlll  ever  reported  his 
employment  of  plaintiff's  assignor  to  the  board 
of  directors,  and  und^  the  eleventh  article  of 
the  by-laws  plaintiff  cannot  recover  unless  the 
directors  In  some  way  fixed  the  salary." 

There  were  verdict  and  Judgment  for  the 
plaintiff  for  the  sum  of  $2,000.  The  Judgment 
was  rendered  on  June  8,  1897.  On  June  10, 
1897,  the  attorney  for  the  plaintiff  filed  an 
affidavit  setting  forth  the  fact  that  delay  la 
the  issuance  of  the  execution  upon  the  plain- 
tiff's Judgment  would  result  disastrously  to 
plaintiff,  and  thereupon  moved  the  court  to 
order  the  execution  to  issue  upon  said  judg- 
ment Immediately.  The  court  granted  this  mo- 
tion, and  directed  that  execution  be  Issued  up- 
on said  Judgment  instantly.  The  defendant 
moved  tbe  court  to  set  aside  the  ordw  direct- 
ing the  issuance  of  the  execution  as  stated 
above,  and  to  quash  said  execution,  upon  the 
following  grounds:  "First  Said  motion  was 
granted  upon  ex  parte  affidavit  without  notice 
to  the  defendant  or  its  attorneys  of  record. 
Second.  The  allegations  of  the  affidavit  of 
the  plaintiff  show  no  sufficient  cause  for  tbe 
Issuance  of  said  execution."  This  motion  was 
overruled,  and  the  defendant  duly  excepted. 
The  defendant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Mcintosh  &  Blch,  for  appellant  B.  W. 
Stoatz,  for  appellee. 

TTSON,  J.  It  appears  from  a  recital  hi  the 
record  that  the  plahitiff,  when  the  cause  was 
announced  ready  for  trial,  stated  that  he  did 
not  claim  any  recovery  upon  a  quantum  mer- 
uit and  that  the  common  counts  in  the  com- 
plaint were  retained  and  relied  upon  only  so 
far  as  they  entitled  him  to  recover  upon  an 
executed  special  contract  There  were  six 
counts  In  the  complaint  ftnd  all  of  them  were 
common  counts  except  one,  which  was  desig- 
nated as  "No.  6."  This  declared  upon  a  spe- 
cial contract  in  sulMtance  as  follows:  That 
on,  to  wit  the  1st  day  of  August  1S88,  tbe 
defendant  elected,  employed,  and  hired  one 
Richard  B.  Owen,  plaintiff's  assignor,  as  sec- 
retary of  defendant  company  (who  Is  sued  as 
a  corporation),  to  perform  the  duties  of  said 
office  of  secretary  from  the  said  1st  day  of 
August  1888,  until  his  successor  In  said  office 
should  be  duly  elected  and  qualified,  at  the 
stipulated  salary  of  $50  per  month;  that  by 
virtue  of  said  election  plaintiff's  assignor  en- 
tered upon  the  discharge  of  the  duties  of  his 
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office,  and  waa  anbsegnently  reelected;  that 
under  these  electlona  as  secretary  he  remained 
cdntinnously  In  said  office,  faithfully  dischar- 
ging the  duties  thereof  from  the  date  of  his 
first  election  to  December  1,  1894;  and  that 
defendant  has  failed  to  pay  the  compensation 
for  the  services  performed  by  plaintiffs  as- 
signor as  secretary  during  the  months  from 
April,  1880,  to  November,  1894,  both  IncluslTe. 
There  were  a  number  of  pleas  filed  by  the 
defendant,  to  which  demurrers  were  sustain- 
ed, but  It  is  unnecessary  to  determine  the 
correctness  of  the  rulings  of  the  court  with 
respect  to  any  of  them  except  the  special  plea 
filed  June  1,  1887,  as  the  sustaining  of  the 
demurrer  to  .this  plea  Is  the  only  error  assign- 
ed. The  theory  upon  which  this  plea  was 
constructed  proceeds  upon  the  hypothesis  that 
when  the  plalntltF's  assignor  accepted  the  of- 
fice of  secretary  of  the  defendant  company, 
and  entered  upon  the  discharge  of  his  duties 
as  auch,  that  debarred  him  from  accenting 
and  discharging  the  duties  of  secretary  of  an- 
otber  company  without  the  consent  of  the  de- 
fendant In  efTect,  the  plea  asserts  that  by 
doing  so  the  defendant  was  absolved  from  all 
liability,  notwithstanding  it  alleges  facts 
which  show  that  he  continued  to  serve  the 
defendant  corporation  as  its  secretary,  and, 
for  aught  that  appears,  It  accepted  his  serv- 
ices with  full  knowledge  of  bis  official  rela- 
tions to  the  other  company,  and  notwithstand- 
ing there  was  no  term  in  his  contract  by 
which  he  bound  himself  not  to  accept  the  of- 
fice of  secretary  of  another  company.  We 
know  of  no  mle  of  law  or  public  policy  which 
Inhibited  blm  from  filling  both  offices  at  the 
same  time,  so  long  as  the  duties  required  of 
him  as  secretary  of  the  other  company  were 
not  inconsistent  with  bis  employment  by  the 
defendant,  or  Involved  the  doing  of  no  act 
prejudicial  to  Its  Interest.  All  that  defendant 
had  a  right  to  demand  of  blm  as  its  officer 
was  a  faithful  discharge  of  his  duties  as  such. 
And  so  long  as  he  remained  in  office,  and  exer- 
cised Its  ftmctlons  with  fidelity  and  capacity, 
he  was  entitled  to  the  compensation  or  salary 
agreed  to  be  paid  him.  Even  in  the  case 
where  the  master,  under  bis  contract.  Is  enti- 
tled to  the  entire  time  of  his  servant,  the 
master  conld  not  defeat  an  action  by  the  serv- 
ant for  wages  earned,  upon  the  ground  that 
he  had  performed  services  for  another  during 
the  term  of  his  employment,  but  might.  In  a 
proper  case,  recoup  or  set  off,  by  appropriate 
plea,  the  money  earned  by  the  servant  to 
which  the  master  would  be  entitled.  Wood, 
Hast  &  Serv.  p.  202.  There  was  no  error  In 
sustaining  the  demurrer  to  the  plea. 

The  case  was  tried  upon  the  pleas  of  the 
general  issue,  payment,  and  the  statute  of 
limitations  of  three  years,  the  latter  alleging 
the  cause  of  action  to  be  an  open  account. 
There  are  many  assignments  of  error  based 
nimn  objections  to  testimony  by  defendant 
and  the  exclusion  of  testimony  ofTered  by  it 
Many  of  these  can  be  disposed  of  without 
discussing  them  at  length,  by  merely  stating 


the  rides  of  law  by  which  the  liability  of  the 
defendant  to  the  plaintiff  are  to  be  determin- 
ed. Thompson,  in  his  work  on  the  Law  of 
Oorporatlons  (section  4682),  says:  "The  secre- 
tai?  of  an  Incorporated  company  is  an  officte 
of  the  company,  •  •  •  and  not  merdy  an 
officer  of  the  managers  or  directors  by  whom 
he  is  employed;"  and  In  section  4704  he  says: 
"Such  offices  as  that  of  secretary,  treasurer, 
and  general  managing  agent  are  merely  min- 
isterial offices.  Their  incumbents  do  not 
stand  on  the  same  footing  as  directors,  nor 
even  as  the  p'resldent.  In  respect  to  their  com- 
pensation. It  Is  not  a  rule,  as  in  the  case  of 
a  director,  that  the  law  does  not  imply  a  prom- 
lae  to  pay  for  such  services.  •  •  •So 
where  a  salary  has  been  attached  to  such  an 
office,  the  presumption  is  that  it  continues  so 
long  as  any  duties  remain  to  be  performed  by 
the  officer,  notwithstanding  a  change  so  radi- 
cal as  that  of  a  consolidation  with  another 
company."  Wood,  Mast.  &  Serv.  p.  190,  says: 
"Where  a  person  has  been  employed  by  an- 
other for  a  certain  definite  term  at  fixed 
wag^es,  if  the  services  are  continued  after  the 
expiration  of  the  term  In  the  same  business,  it 
is  presumed  that  the  continued  services  are 
rendered  upon  the  same  terms;"  and  In  sec- 
tion 87  he  says:  "A  person  employing  another 
for  a  definite  term  Is  bound  to  provide  him 
with  labor  for  the  whole  term,  and  cannot  de- 
duct from  the  wages  of  the  servant  for  the 
time  he  was  not  at  work,  when  the  failure  re- 
sults from  his  own  fault"  The  evidence  of- 
fered by  plaintiff  showed  that  the  by-laws  of 
the  defendant  created  the  office  of  secretary, 
and  that  plaintiff's  assignor  performed  all  the 
services  required  of  him  as  secretary  of  the 
defendant  company  for  the  entire  period  cov- 
ered by  the  claim  sued  upon.  He  was  first 
elected  to  the  office  of  secretary  by  the  board 
of  directors  on  December  21,  1889,  and  re- 
elected to  such  office  on  December  30,  1890. 
The  term  of  his  office,  as  fixed  by  the  by-laws 
of  the  defendant  corporation,  was  for  one 
year,  and  until  his  successor  was  elected  and 
qualified,  unless  previously  removed.  Tbe 
board  of.  directors,  under  the  by-laws,  was 
Invested  with  the  power  of  the  Section  of 
persons  to  fill  this  office,  and  to  fix  the  salary 
to  be  paid  by  defendant  to  this  officer.  No 
minute  entry  appears  upon  the  record  kept  of 
the  acts  and  doings  of  the  board  of  directors 
fixing  the  amount  of  the  salary  to  be  paid 
plaintiff's  assignor  as  secretary  of  defendant 
company.  It  does  appear,  however,  that  $50 
per  month  was  agreed  upon  at  the  time  he  ac- 
cepted the  office,  in  August,  1888,  between  the 
president  of  the  defendant  company  and  plain- 
tiff's assignor,  as  the  salary  to  be  paid  him 
by  defendant;  and  that  defendant  paid  him 
this  stipulated  sum  from  August  16,  1888,  to 
April,  1880;  and  that  In  his  annual  report 
made,  as  secretary,  of  the  expenditures  of  the 
company,  to  the  stockholders,  on  December 
18,  1889,  the  Item  paid  him  as  salary  from 
August  15,  1888,  to  December,  1888,  was  in- 
cluded in  said  report,  and  approved  by  the 
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8tockholda«.  He  was  oerer  removed  fiom 
office,  or  notified  that  hla  salary  would  be  dis- 
continued, by  any  one  authorized  to  do  so. 
Tbe  only  evidence  introduced  by  defendant 
wblcb  In  the  least  tended  to  contradict  or 
break  the  force  of  the  evidence  offered  by 
plaintiff  was  tbe  testimony  of  <»e  Merrill, 
.who  testified  to  a  conversation  with  plalntlfTs 
assignor  In  November  or  December,  1894, 
when  he  called  upon  him  for  tbe  minute  book 
of  defendant  corporation.  Merrill  says  that 
plaintiff's  assignor  told  him  that  "he  was 
glad  to  see  the  book  go  out  of  his  office;  that 
It  had  been  a  bother  to  him;  tbat  he  bad 
been  keeptaig  It  up,  and  It  was  a  thankless 
job;  that  there  was  no  salary  attached  to  It; 
that  he  had  received  no  pay."  This  conversa- 
tion was  denied  emphatically  by  plalntUTs 
assignor.  When  tbe  defendant's  managing 
agents,  the  board  of  directors,  elected  plain- 
tiff's assignor,  on  December  21,  1889,  secre- 
tary of  defendant  corporation,  with  a  knowl- 
edge that  he  had  served  In  that  capacity  for 
more  than  a  year  under  a  contract  with  tbe 
president,  for  which  he  had  been  paid  the 
salary  as  stipulated  for  between  them,  and  re- 
elected him  m  December,  1890,  and  continued 
him  in  office  until  December  1,  1894,  by  fall- 
ing to  elect  his  successor  or  removing  him,  ac- 
cepting his  services,  the  defendant  cannot  now 
be  heard  to  say  that  be  Is  not  entitied  to  the 
salary,  or  to  say  that  he  Is  only  entitled  to 
reasonable  compensation  for  tbe  services  per- 
formed. Upon  the  plainest  principles  of  equi- 
ty and  fair  dealing  their  acquiescence  In  or 
their  failure  to  dissent  from  that  term  of  the 
contract  which  fixed  his  salary  was  an  es- 
toppel against  the  defendant  to  do  so  after 
the  service  was  rendered.  4  Xhomp.  Corp.  S 
4708.  Under  the  Issues  upon  which  this  case 
was  tried,  the  only  question  was  whether  the 
defendant  was  liable  upon  a  special  contract 
to  plaintiff  for  tbe  salary  of  his  assignor  dur- 
ing the  months  intervening  between  April  1, 
1890,  and  December  1,  1804,  at  the  agreed 
sum  of  $50  per  mtmth,  there  being  no  dispute 
about  the  amount  paid  by  defendant;  and  all 
testimony  offered  by  defendant  not  relevant 
to  this  issue  was  properly  excluded  from  the 
consideration  of  the  Jury. 

Assignments  of  error  numbered  4,  6,  6,  and 
18  are  based  upon  the  rulings  of  tbe  court 
in  sustaining  objections  to  testimony  offered 
by  defendant  for  the  purpose  of  showing  the 
reasonable  value  of  the  services  rendered  by 
plaintiff's  assignor  as  secretary. 

Assignments  numbered  7,  8,  and  9  relate  to 
the  exclusion  of  evidence  offered  to  support 
the  averments  of  the  special  plea  to  which 
the  court  had  properly  sustained  a  demurrer. 

Assignments  numbered  11,  12,  18,  and  14 
are  manifestiy  without  merit  The  evidence 
excluded  by  the  court  to  which  they  relate 
was  purely  hearsay,  and  Involved  statements 
made  by  and  transactions  between  the  de- 
fendant and  third  parties  which  could  not 
have  affected  tbe  rights  of  plaintiff. 

The  tenth  assignment  seeks  to  review  tbe 


ruling  of  the  court  in  ezdadlng  a  certain  pa- 
per writing  made  out  by  plaintiff's  assignor  In 
the  form  of  an  account  against  the  defendant, 
"To  salary  as  secretary  from  April  1,  1890,— 
f2,750,"  being  the  amount  claimed  in  this 
suit,  and  for  reasons  written  thereon  he  re- 
mitted 12,000  of  the  said  sum.  No  considera- 
tion was  expressed  in  the  writing  for  the  re- 
mittance or  release  and  none  was  shown  by 
the  testimony.  It  was  nndum  pactum.  Crass 
y.  Scruggs,  115  Ala.  258,  22  South.  81;  20 
Am.  &  Eng.  Bnc.  Iaw,  744. 

There  was  no  error  In  exduding  tbe  testi- 
mony of  witness  Austill  as  to  what  his  Im- 
pressions were  as  to  his  statement  to  plain- 
tiff's assignor  that  the  funds  of  .the  company 
were  exhausted,  and  tliat  he  notified  him  that 
his  salary  would  cease.  Austill,  the  president 
of  the  defendant,  was  not  shown  to  have  been 
authorized  by  the  board  of  directors  to  stop 
the  payment  of  the  salary.  It  required  ac- 
tlo|t  on  their  part  or  of  the  stockholders  to 
deprive  him  of  it  He  was  not  secretary  of 
tbe  president  of  the  company  or  the  board  of 
directors,  but  of  the  defendant  Neither 
would  the  fact  that  the  defendant  was  wlth- 
ont  funds  with  which  to  pay  salaries  relieve 
It  of  liability  for  his  salary,  so  long  as  It 
permitted  him  to  remain  in  office,  and  ac- 
cepted his  services.  Nor  was  the  plaintiff  de- 
prived of  the  right  to  make  proof  of  the  orig- 
inal employment  by  the  president  because 
the  contract  was  not  reduced  to  writing. 
While,  perhaps,  under  the  by-laws  of  the 
company,  the  original  contract  was  not  bind- 
ing when  made,  yet  if  it  recognized  and 
adopted  it  as  made,  and  the  services  were 
performed  under  it.  It  became  executed,  and 
it  is  of  no  consequence  whether  It  was  reduced 
to  writing,  or  made  without  authority  on  the 
part  of  Austill,  its  president. 

The  record  contains  no  statement  that  tbe 
bill  of  exceptions  sets  out  all  the  evidence  ifi- 
troduced  upon  the  trial.  Under  the  rule  as 
settled  by  the  uniform  decisions  of  this  court 
when  this  is  the  case  we  will  presume  that 
there  was  testimony  to  Justify  the  rulings  of 
the  court  ifi  under  any  state  of  proof,  they 
would  be  free  from  error.  Railway  Co.  v. 
Kolb,  73  Ala.  396,  and  authorities  there  cited; 
Wadsworth  v.  Williams,  101  Ala.  264,  13 
South.  756.  However,  we  have  examined  the 
charge  of  tbe  court  to  which  exceptions  were 
reserved,  and  we  find  no  error.  Taking  It  as 
a  whole,  we  think  the  presiding  Judge  cor- 
rectly stated  the  law,  and  fairly  submitted  the 
only  controverted  question  of  fact  to  the  Jury. 
There  was  no  error  in  giving  the  written  char- 
ges requested  by  plaintiff,  and  no  error  in  re- 
fusing the  written  charges  requested  by  de- 
fendant 

The  motion  to  set  aside  the  order  directing 
the  issuance  of  execution  upon  the  Judgment 
in  this  cause  does  not  appear  In  the  bill  of  ex- 
ceptions, and  for  that  reason  we  cannot  con- 
sider It  Bwing  V.  Wofford  (Ala.)  25  South. 
251.  But,  if  It  did,  and  there  was  error  conn- 
mitted  by  tbe  trial  court  In  refusing  it,  this 
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conld  not  work  a  reversal  of  the  judgment  of 
the  coort  In  this  caoBe  rendered  prior  to  the 
malting  of  snch  motion  and  the  nllngs  there- 
on. We  find  no  error  In  the  record,  and  the 
Judgment  must  be  affirmed.    Afflnned< 


(in  Aia.  ISO 

WILLIAMS  y.  WOODS  et  al. 

(Snpreme  Conrt  of  Alabama.    April  6,  1890.) 
Dacsaa— BBS  Jusioita — Di8iag8.u.  oir  Maarrs. 

A  dismissal  of  a  bill  for  complainant's  fail- 
ore  to  obtain  security  for  costs  within  the 
time  prescribed  bj  an  order  of  conrt  is  not  a 
dismissal  on  the  merits,  within  rule  28  of 
cbancery  practice,  declaring  that  a  dismissal  is 
equivalent  to  one  on  the  merits  where  it  is 
made  by  reason  of  complainant's  default  when 
the  cause  is  called  on  to  be  heard. 

Appeal  from  chancery  court.  Clay  county; 
3.  B.  Dowdell,  ChanceUor. 

The  bill  in  this  case  was  filed  toy  A.  N. 
WiUiama  agafaist  &  H.  Woods,  Sarah  A. 
Woods  and  W.  J.  Williams,  to  enforce  the 
specific  performance  of  a  contract  to  convey 
lands.  The  blU  avers  the  purchase  of  40 
acres  of  land,  described,  by  W.  J.  WilUams 
of  Samuel  H.  Woods  on  December  9,  ISSQ,  for 
$600,  of  whhdi  $300  was  paid  In  cash,  and  his 
promissOTy  note  was  executed  and  received 
for  the  balance,  9200,  to  S.  H.  Woods,  payable 
October  15,  1883,  and  the  execution  of  a  bond 
for  title  to  said  land  to  him  by  the  said  S.  H. 
Woods  and  wife  on  December  8,  1882,  ac- 
knowledging the  payment  of  the  $300,  and 
conditioned  on  the  payment  of  the  |200  bal- 
ance on  October  15,  1888,  to  convey  to  him 
said  lands  by  deed  with  warranty,— the  bond 
for  title  being  set  out  as  an  echlblt  to  the  bill; 
that  W.  J.  Williams  was  pat  in  possession 
under  'his  jrarchase  at  such  time,  but  was 
forcibly  ejected  therefrom  by  the  defendant  S. 
H.  Woods  In  March,  1883.  Thereupon  said 
Williams  filed  his  bill  in  chancery  for  an  in- 
junction against  said  Woods  from  trespass. 
That  afterwards  a  final  decree  was  rendered 
in  favw  of  said  Williams  on  pleading  and 
proof,  February  10,  1884,  but  a  rehearing  was 
granted  as  to  such  decree  at  the  next  term  of 
court,  and  W.  J.  Williams  became  a  nonresi- 
dent and  was  required  to  give  security  for 
cost,  which  he  failed  to  do,  and  his  bill  was 
dismissed  for  such  failure  to  give  security  for 
cost  at  the  September  term,  18M.  The  bill 
also  avers  that  on  the  28tb  of  June,  1883,  sal  J 
W.  J.  WUliams  for  a  valuable  consideration, 
transferred  said  bond  for  title  to  A.  N.  WU- 
liams, the  complainant,  and  all  of  his  interest 
in  said  land  and  put  him  in  possession  there- 
of. Complainant  remained  in  possession  nn- 
tS  October,  1881,  when  defendant  B.  H.  Woods 
took  forcible  possesston  and  has  kept  it  ever 
since.  The  bill  avers  the  insolvency  of  S.  H. 
Woods,  and  prays  the  specific  performance  of 
the  contract  and  that  defendant  be  required  to 
account  for  the  value  of  the  rents  received 
toy  him  and  that  It  be  credited  by  him  on  such 
balance  of  the  purchase  money,  also  ottering 
to  pay  any  balance  that  might  be. found  due. 


The  defendant  S.  H.  Woods  filed  a  plea  of 
res  adjudicata,  the  substance  at  which  is  suf- 
ficiently stated  in  the  opinion.  The  complain- 
ant moved  to  dismiss  this  plea,  because  It 
was  insufficient,  and  also  demurred  to  the 
plea  upon  the  following  grounds:  (1)  For 
that  such  plea  is  not  a  sufficient  defense  to 
the  bllL  (2)  The  dismissal  of  the  bill  of  com- 
plaint filed  by  W.  J.  Williams,  for  failure  to 
give  security  for  cost  of  the  suit,  as  averred 
In  the  plea  was  not  equivalent  to  a  decree  on 
the  merits  of  such  suit.  (3)  The  averment 
that  the  cause  was  called  to  be  heard  when 
the  respondent  moved  to  dismiss  the  same  for 
failure  to  give  security  for  cost,  is  a  conclusion 
of  the  pleader,  unsupported  by  any  facts 
averred  In  the  plea.  (4)  The  plea  shows  that 
the  decree  (Exhibit  0)  requiring  complainant 
to  give  security  for  costs  was  not  rendered 
when  the  cause  waa  called  to  be  heard,  but  In 
the  progress  of  the  cause  and  the  preparation 
of  the  same  to  be  In  a  condition  to  be  heard, 
on  motion  of  the  defendant  therein.  (5)  The 
averment  that  such  decree  was  a  consent  decree 
is  a  conclusion  of  the  {deader,  imsupported  by 
any  facts  stated  in  the  plea,  and  the  copy  of 
such  decree  shows  that  it  was  admitted  In 
open  court  that  complainant  was  a  nonresi- 
dent, and  not  that  such  decree  was  by  consent 
of  the  parties.  (0)  Such  plea  is  dopllcitons 
and  a  Joinder  of  two  defenses.  (7)  The  dis- 
missal of  such  bill  for  failure  to  give  security 
for  cost  at  the' September  term,  1894,  was  not 
equivalent  to  a  dismissal  on  the  merits;  and 
the  averment  that  such  a  decree  was  equiva- 
lent to  a  dismissal  on  the  merits,  is  a  conclu- 
sion of  the  pleader.  (8)  The  averment  that 
the  decree  requiring  the  complainant  to  give 
security  for  cost,  was  equivalent  to  a  dismis- 
sal on  the  merits,  Is  a  conclusion  of  the  plead- 
er. 

On  the  submission  of  the  cause  upon  the 
motion  to  strike  the  defendant's  plea  and  up- 
on the  demurrer  to  said  plea,  the  court  over- 
ruled both  the  motion  and  the  demurrer,  and 
held  the  plea  to  be  sufficient  as  a  bar  to  the 
maintenance  of  this  suit.  From  this  decree 
the  complainant  appeals,  and  assigns  the  ren- 
dition thereof  as  error.    Reversed. 

Whetson,  Graham  Sc  Haynes,  for  appellant. 
Ejiox,  Bowie  &  Dixon,  for  appellees. 

HARALSOK,  J.  The  defendant.  Woods, 
Interposed  In  the  court  below  his  plea  of  res 
adjudicata,  to  the  further  maintenance  of  the 
bill  in  this  case. 

The  facts  set  up  In  that  plea,  as  stated  by 
appellees'  counsel  In  their  brief  in  this  coUrt, 
are:  "That  on,  to  wit,  the  25th  day  of  March. 
1883,  W.  J.  Williams,  the  party  described  in 
the  bill  (In  the  original  suit)  as  grantee  of  the 
appellant  (in  this  suit)  ffied  his  bill  against 
the  appellee  (S.  H.  Woods),  asidng  for  specific 
performance  of  the  same  contract  which  is 
here  sued  on;  that  an  answer  was  filed  to 
this  bill,  the  cause  (was)  set  for  final  hearing, 
and  was  submitted  and  a  decree  rendered 
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granting  the  leHef  prayed  tor,  (and)  that  re- 
spondent filed  a  petition  tor  a  rehearing, 
which  after  argument  was  granted.  There- 
niton,  the  cause,  being  fully  at  Issue  and  tes- 
timony in  on  both  sides,  was  called  on  to  be 
heard,  and  the  respondent  moved  to  dismiss 
said  cause,  because  complainant  was  a  non- 
resident and  bad  failed  to  give  security  for 
costs.  This  motion  was  confessed  by  (W.  J. 
Williams,  the)  complainant  (In  that  suit),  and 
a  consent  decree  was  rendered,  whereby  it 
was  provided,  that  unless  security  for  costs 
was  given  within  thirty  days,  the  cause  would 
stand  dismissed.  The  security  for  costs  was 
not  given  and  the  cause  was  dismissed;  that 
by  a  mistake  the  cause  was  carried  forward 
on  the  docket,  and  was  called  the  next  term  of 
the  court,  the  cause  being  at  issue,  the  testi- 
mony on  both  sides  Iiaving  been  taken,  (and) 
the  case  was  then,  again  dismissed  for  failure 
to  give  security  for  costs." 

The  appellees  contend  that  the  dismissal  of 
said  former  suit  constitutes  res  adjudlcata 
under  rule  28  of  chancery  practice. 

The  decree  of  the  chancellor,  which  Is  at- 
tached to  the  plea  as  an  exhibit,  was  rendered 
on  the  24th  March,  1891,  and  after  stating 
the  case,— W.  J.  Williams  v.  S.  H.  Woods,  and 
term  of  the  court,— recites:  "This  cause  is 
submitted  on  motion  of  respondent  to  require 
complainant  to  give  security  for  cost  on  the 
ground,  that  he  is  a  nonresident  of  the  state 
of  Alabama,  and  to  give  an  addlttonal  bond 
on  the  ground  that  the  sureties  on  his  present 
(injunction)  bond  are  Insolvent.  It  is  admit- 
ted in  open  court  that  complainant  is  a  non- 
resident of  Alabama."  Then  follows  the  de- 
cree: "Therefore  It  is  ordered,  that  he  give 
security  for  costs  in  this  cause,  within  thirty 
days  from  date,  to  be  approved  by  the  regis- 
ter, otherwise  the  cause  stands  dismissed." 

The  other  part  of  the  decree  In  reference  to 
the  Injunction,  bond,  was  to  the  effect,  that  it 
be  referred  to  the  register,  to  investigate  and 
determine  and  report  his  conclusions  on  the 
sufficiency  of  the  sureties  on  the  injunction 
bond;  that  if  he  found  the  bond  to  be  Insuffi- 
cient in  suretyship,  he  should  so  report,  and 
thereupon,  within  thirty  days,  the  complainant 
should  give  a  new  injunction  bond  payable, 
conditioned  and  approved  according  to  law, 
and  if  he  should  fall  to  give  such  bond  within 
that  time,  the  Injunction  should  stand  dls- 
aolred.  At  the  end  of  the  decree  and  just  be- 
fore its  date,  appear  the  words,  "By  consent 
of  parties." 

From  the  foregoing,  It  appears  that  the  de- 
cree made  two  provisional  orders,  the  first, 
that  the  complainant  being  a  nonresident— 
which  fact  was  admitted, — should  g;lve  secu- 
rity for  the  costs  of  the  suit  within  30  days 
from  the  date  of  the  decree;  otherwise  the 
cause  should  stand  dismissed  out  of  court. 
The  second  order  was  In  reference  to  the  al- 
leged insufficiency  of  the  sureties  on  the  in- 
junction bond  that  had  been  given  by  the  com- 
plainant in  the  cause,  which  order  was,  of 
course,  contingent  upon  a  compliance  by  com- 


plainant with  the  first  order  ax  to  tiie  sectirlty 
for  the  costs  of  suit  If  he  complied  with  that 
order  and  gave  the  security  for  costs,  the  reg- 
ister was  then  to  carry  oat  the  order  to  him, 
to  Investigate  the  suffldency  of  the  sureties 
on  the  injunction  bond.  If  complainant  failed 
to  give  security  for  costs,  the  cause,  by  the 
terms  of  the  decree,  was  to  stand  dismissed 
out  of  court,  and  there  remained  no  longer 
any  room  or  necessity  for  executing  the  sec- 
ond provision  of  the  decree.  The  complain- 
ant, as  is  shown,  failed  to  give  the  security 
for  costs,  and  it  does  not  appear  that  the  reg- 
ister ever  took  any  steps  towards  executing 
the  reference  touching  the  injunction  bond. 
He  carried  the  case,  however,  on  the  docket 
of  the  court,  to  the  next  ensuing  term,  when 
the  court,  on  the  20th  day  of  September,  1894, 
entered  the  following  order:  "This  cause  is 
dismissed  for  want  of  security  for  costs,  and 
the  complainant  is  taxed  with  the  coats  for 
which  execution  may  issue."  As  to  the  efCect 
of  this  dismissal,  the  respondent,  raising  the 
question  to  be  now  decided  by  ub,  states  in  his 
petition:  "Respondent  further  avers  that  the 
complainant  in  said  cause,  did  fail  to  give 
said  bond  for  costs  within  thirty  days,  from 
date'  of  said  decree,  and  thereupon  the  same 
stood  dismissed  out  of  this  court,  which  dis- 
missal was  equivalent  to  a  dismissal  on  Its 
merits,  as  the  court  did  not  otherwise  order  in 
said  decree,  and  said  dismissal  Is  hereby 
pleaded  in  bar  of  this  suit"  According  to 
this  averment,  the  latter  order  of  dismissal, 
of  date  20tb  September,  IBM,  was  unneces- 
sary, and  was  merely  cCHiflrmatory  of  the 
previous  order  of  dismlSsaL 

Rule  28  (31)  of  chancery  practice  contains 
two  provisions  as  will  be  seen  from  its  read- 
ing: (1)  "It  the  complainant,  after  thtf  cause 
is  set  down  to  be  heard,  cause  the  bill  to  be 
dismissed  on  his  applloation,  or  (2)  if  the  cause 
is  called  on  to  be  heard  in  court,  and  com- 
plainant makes  default,  and  by  reason  thereof 
the  bill  is  dismissed,  then,  and  in  such  case, 
such  dismissal,  unless  the  court  otherwise  or- 
ders, is  equivalent  to  a  dismissal  on  the  mer- 
its, and  may  be  pleaded  in  bar  to  another  suit 
for  the  same  matter."  The  plea  of  defendant 
is  based,  not  upon  the  first  provision  of  said 
rule,— for  there  Is  no  pretense  that  the  cause 
was  dismissed  on  the  application  of  complain- 
ant—but upon  its  second  provision.  It  occnrs 
to  us,  that  a  just  construction  of  this  rule 
requires  us  to  hold,  that  the  dismissal  of  the 
former  suit  was  not,  and  cannot  be  fairly  con- 
strued as  a  dismissal  on  its  merits.  The  case 
being  at  Issue  was  submitted  at  a  former  term 
of  the  court  for  a  decree  on  Its  merits,  and 
was  held  for  decree  in  vacation.  The  chancel- 
lor In  vacation  rendered  a  decree  in  favor  of 
the  complainant  The  respondent  under  rule 
79  (80)  of  chancery  practice,  by  the  second  day 
of  the  next,  ensuing  term  of  the  court,  ap- 
plied to  the  court  for  a  rehearing  In  the  cause, 
and  the  same  was  granted.  The  granting  of 
this  order,  had  the  effect  to  restore  the  case 
to  the  precise  condition  it  would  have  been  in. 
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had  it  not  been  sabmltted  for  decree  and  no 
decree  bad  been  rendered  in  tbe  cause.  The 
cause  was  never  after  that,  so  far  as  appears, 
"called  on  to  be  beard  in  court"  on  its  merits; 
but,  at  this  juncture,  1>eing  ripe  for  bearing, 
tlie  respondent  moved  tbe  court  to  require  the 
complainant  to  give  security  for  the  costs  of 
the  case,  on  the  ground  that  he  was  a  non- 
resident of  Alabama.  Tbe  object  of  this  mo* 
tion  and  its  effect,  if  granted,  were  to  prevent 
the  case  from  being  heard  on  Its  merits,  if 
complainant  should  refuse  to  give  the  security, 
and,  in  any  event,  to  postpone  tbe  bearing  on 
tbe  merits,  until  complainant,— If  defendant's 
motion  should  be  granted,— bad  complied  with 
tbe  proposed  order  for  the  security  for  costs. 
It  was  merely  a  preliminary  and  incidental 
motion  in  tbe  cause,  to  get  it  in  readiness  for 
submission  for  final  decree,  for  which  defend- 
ant was  not  willing  the  cause  should  be  sub- 
mitted in  its  then  condition.  His  motion  was 
granted  by  tbe  court;  tbe  complainant  was 
required  to  give  tbe  security  moved  for;  the 
cause  was  necessarily  continued,  as  for  any 
'  consideration  and  decree  on  its  merits,  to 
await  a  compliance  by  complainant  with  the 
order  requiring  him  to  give  security.  It 
wonld  seem,  under  such  conditions,  the  re- 
spondent is  in  no  position,  the  cause  having 
been  dismissed,  on  bis  motion  for  a  failure  to 
give  security  for  costs,  to  now  plead  the  fail- 
ore  of  complainant  to  give  tbe  security,  as  an 
adjudication  of  tbe  cause  on  Its  merits.  The 
giving  or  tbe  failure  to  give  that  security  did 
not,  in  any  manner,  affect  tbe  merits  of  tbe 
controversy.  The  authorities  seem  to  con> 
elude  this  question.  In  Strang  v.  Moog,  72 
Ala.  460,  it  was  said:  "The  rule  is  everywhere 
settled,  that  when  a  decree  Is  rendered  by  a 
court  of  equity,  dismissing  a  bill  for  want  of 
jurisdiction,  or  because  the  complainant  has 
a  plain  and  adequate  remedy  at  law,  or  be- 
cause of  any  mere  defects  in  the  pleadings,  or, 
we  may  say  generally,  on  any  other  ground 
not  involving  the  merits  of  tbe  cause,  such 
dismissal  Is  usually  stated  to  be  'without  prej- 
udice,' and  is  not  held  to  be  a  final  and  con- 
clusive adjudication  of  tbe  matters  In  litiga- 
tion, so  as  to  come  within  the  doctrine  of  res 
adjudlcata."  To  tbe  same  effect  Is  McGall  v. 
Jones,  72  Ala.  368.  In  Hancbey  v.  Coskrey, 
81  Ala.  149,  1  South.  259,  it  was  said:  "A 
judgment  founded  on  nonjoinder  or  misjoinder 
of  parties,  or  merely  defective  pleadhig,  or 
any  technical  ground,  or  collateral  or  Inciden- 
tal question,  whereby  the  merits  of  the  case 
were  not  and  could  not  have  been  determined, 
wHl  not  preclude  an  inquiry  into  tbe  merits  in 
a  subsequent  suit,  so  instituted  as  to  avoid  the 
objection  by  which  the  first  was  instituted." 
Neafie  v.  Neafie,  7  Johns.  Cb.  1;  Story,  Eq.  Pi. 
f  798;  Bigelow,  Estop,  p.  S2  (3);  1  Oreenl. 
Bv.  fi  529,  530. 

Tbe  complainant  moved  tbe  court  to  strike 
tbe  plea,  because  the  same  was  insufficient, 
and  at  a  regular  term,  tbe  cause  was  submit- 
ted on  objections  to  tbe  sufilciency  thereof. 


Tbe  court  sustained  tbe  plea  and  held  it  to  be 
sufficient  From  what  has  Ijeen  said.  It  will 
appear  this  was  an  erroneooa  ruling.  The 
plea  was  bad,  and  tbe  objections  to  it  should 
have  been  sustained. 
Reversed  and  remanded. 


(122  Ala.  666) 
HAHDI  et  ux.  v.  GUNN. 
(Supreme  Court  of  Alabama.    Nov.  5,  1896.) 
Dakaobs  xob  Ubb  or  Lajid— Tobts— Exhkftiosi 
— EraoTiosNT — Obsxbal  CHvUias— EviDBsas. 
A  judgment  for  damages  for  the  use  and 
detention  of  land  by  one  in  possession  under  a 
naked  legal  title  rendered  in  favor  of  the  hold- 
er of  a  superior  equitable  title  is  for  a  tort,  and 
hence  a  claim  of  exemptions  cannot  prevail 
against  it. 

On  Rehearing. 

It  is  error  to  give  a  general  charge  in  favor 
of  the  grantee  under  a  sheriff's  deed,  bringing 
ejectment  for  the  land,  as  against  the  execution 
debtor's  wife,  introducing  m  evidence  a  deed 
from  her  husband,  executed  and  filed  before  tbe 
issuance  of  the  execution. 

Appeal  from  circuit  court,  Shelby  county; 
George  E.  Brewer,  Judge. 

This  was  an  action  of  ejectment  brought  by 
James  H.  Gunn  against  J.  D.  Hardy  and 
Louisa  Hardy  to  recover  certain  lands  spe- 
cifically described  in  tbe  complaint  There 
were  verdict  and  judgment  for  the  plaintiff. 
The  defendants  appeal,  and  assign  as  error 
the  giving  of  the  general  affirmative  charge 
requested  by  tbe  plaintiff.    Reversed. 

Knox,  Bowie  &  Pelham,  Longshore  &  Bea- 
vers, and  W.  S.  Gary,  for  appellants.  Browne 
&  Leeper,  for  appellee. 

BRICKELL,  G.  J.  Tbe  sole  question  pre- 
sented by  this  record  is  whether  the  damages 
assessed  against  one  in  possession  of  land  un- 
der a  naked  legal  title,  for  tbe  use  and  de- 
tention thereof,  as  against  tbe  holder  of  a 
superior  equitable  titlei  as  determined  by  a 
bill  to  devest  the  holder  of  the  legal  title  of: 
his  Interest  therein,  and  invest  tbe  holder  of 
the  equitable  title  with  the  legal  title,  and  a 
decree  granting  such  relief,  are  damages  aris- 
ing from  r^ations  In  their  nature  contractual, 
or  are  compensation  for  a  tort 

James  H.  Guim,  the  appellee,  filed  a  bill  In 
the  chancery  court  of  Shelby  on  October  29, 
1883,  against  J.  D.  Hardy  and  others,  seek- 
ing tbe  divestiture  of  legal  title  to  a  lot  in 
Calera,  and  Its  investiture  In  the  complainant. 
Complainant  acquired  his  equity  through  a 
paper  purporting  to  be  a  deed,  but  which  was 
neither  witnessed  nor  acknowledged,  dated 
April  9,  1S72;  and  J.  D.  Hardy  acquired  the 
legal  title  January  20,  1880.  He  brought  eject- 
ment against  Gunn,  recovered  judgment  for 
tbe  lot  in  controversy,  and  on  Marcb  15,  1883, 
was  put  In  possession.  A  decree  was  render- 
ed in  said  cause  in  accordance  with  the  prayer 
of  the  bill;  and  it  appearing  that  J.  I>.  Hardy 
bad  been  in  possession  of  the  lot  for  more 
than  three  years,  and  that  tbe  value  of  the 
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nae  and  occupation  during  the  period  was 
$344,  a  decree  for  that  aiuti  was  rendered  In 
favor  of  the  complainant  against  Hardy.  Blx- 
ecntlon  was  issued  upon  this  decree,  which 
was  leyled  upon  the  house  and  lot  in  contro- 
Tersy,  and  the  same  was  sold  by  the  sheriff  on 
December  18,  1883,  purchased  at  said  sale  by 
Ounn,  and  the  sheriff's  deed,  in  ordinary 
form,  was  executed  and  delivered  to  him. 
The  present  action  was  commenced  February 
18,  1894,  to  assert  the  title  thus  acquired. 
That  decree  settled  the  title  as  between  the 
parties,  and  would  of  Itself  have  supported 
an  action  of  ejectment  Brunson  v.  Morgan, 
86  Ala.  318,  5  South.  485.  The  defendant 
Hardy,  being  in  possession  of  the  lot  on  Jan- 
uary 30,  1886,  conveyed  the  same  to  Louisa 
Hardy  on  that  day;  the  deed  reciting  the 
consideration  at  "the  sum  of  one  dollar,  and 
the  further  consideration  that  I  wish  to  pro- 
vide a  home  for  my  family,"  and  it  was  re- 
corded March  4,  1889.  At  the  execution  of 
the  conveyance.  Hardy  was  occupying  the 
premises  as  a  homestead.  It  consisted  of  3>4 
acres,  and  at  the  time  of  the  sale,  and  since. 
It  did  not  exceed  in  value  $2,000,  and  since 
the  conveyance  the  grantee  has  been  in  pos- 
session of  it  The  circuit  court  gave  the  af- 
firmative charge  at  the  instance  of  the  plain- 
tiff, and  this  alone  is  assigned  as  error. 
There  were  no  contractual  relations  between 
plaintiff  and  the  grantor,  J.  D.  Hardy.  Hardy 
recovered  the  lot  in  controversy  of  plaintiff 
in  an  action  testing  the  legal  title  to  it  He 
went  into  possession  under  a  writ  issued  upon 
the  Judgment  He  held  the  possession,  not 
by  contract,  bat  by  a  recovery  in  the  eject- 
ment suit  on  a  title  superior  to  that  which 
could  have  been  asserted  by  Ounn  in  a  court 
of  law.  This  title,  however,  was  burdened  with 
the  superior  equity  residing  in  the  appellee, 
compelling  its  divestiture  In  a  court  of  equity. 
There  la  no  difference  in  the  relation  of  par- 
ties where  one  must  resort  to  equity  to  devest 
an  adverse  legal  title,  and  where  one  sues  at 
law  to  dispossess  one  holding  an  adverse  title. 
In  the  latter  class  of  cases  it  has  been  held 
by  this  court  that  a  claim  of  exemption  can- 
not prevail  against  a  Judgment  for  damages 
and  costs  in  a  statutory  action  In  the  nature 
of  ejectment  Penton  ▼.  Diamond,  92  Ala. 
610,  9  South.  175.  As  is  said  in  Stnckey  y. 
McKibbon,  92  Ala.  622,  8  South.  879,  respect- 
ing a  Judgment  rendered  in  a  detinue  case: 
"No  element  of  contract  was  involved  in  the 
case.  The  right  of  plaintiff  to  recover  the 
value  of  the  hire  or  use  of  the  property  result- 
ed from  the  wrongful  or  tortious  act  of  the 
defendant  In  withholding  It  and  In  no  sense 
from  a  contract,  express  or  Implied,  on  bis 
part  to  pay  therefor."  Meredith  v.  Holmes, 
68  Ala.  190;  McLaren  v.  Anderson,  81  Ala. 
106,  8  South.  188;  Vincent  ▼.  State,  74  Ala. 
274;  Dangaix  t.  Lunsford,  112  Ala.  403,  20 
South.  638.  The  circuit  court  did  not  errr  in 
giving  the  charge  requested.  Let  the  judg- 
ment of  the  drcnlt  court  be  affirmed. 


On  Application  for  Behearing. 

(Feb.  10,  1899.) 

PER  CURIAM.  On  a  careful  examination 
of  the  record  in  this  case,  it  appears  that  In 
the  former  opinion  and  decision  a  mistake 
was  made  in  confounding  the  lot  for  which 
this  suit  was  brought  with  the  lot  the  snb- 
Ject  of  the  suit  in  the  chancery  case  of  Ounn 
against  Hardy,  wherein  a  decree  was  render- 
ed In  favor  of  said  Ounn,  and  devesting  Hardy 
of  title  and  vesting  same  in  Ounn.  The  two 
lots  are  separate  and  distinct.  The  sheriff's 
deed  on  which  the  plaintiff  relied  in  the  pres- 
ent suit  for  a  recovery  of  the  lot  In  question 
was  executed  six  or  seven  years  8ut>eequent 
to  the  deed  from  J.  D.  Hardy  to  his  wife,  Mrs. 
Louisa  Hardy.  The  sheriff's  deed  to  the 
plaintiff  was  under  an  execution  against  the 
defendant  J.  D.  Hardy.  Mrs.  Louisa  Hardy, 
a  co-defendant  In  the  present  suit  introduced 
in  evidence  the  deed  above  mentioned  from 
her  husband,  J.  D.  Hardy,  to  her.  This  deed 
was  executed  In  January,  1886,  and  was  filed 
in  the  office  of  the  probate  Judge  of  Shelby 
county  In  March,  1880.  The  decree  upon 
which  the  execution  issued  was  rendered  after 
the  execution  and  filing  of  the  deed  from 
Hardy  to  his  wife.  Under  this  view  of  the 
case,  which  is  supported  by  the  facts  as  dis- 
closed in  the  record,  the  court  below  erred  in 
giving  the  general  charge  requested  by  the 
plaintiff.  The  application  for  rehearing  must 
be  granted.  The  Judgment  of  affirmance 
heretofore  rendered  Is  set  aside,  and  for  the 
error  pointed  out  the  judgment  of  the  cirmlt 
court  is  reversed,  and  the  cause  remanded. 


an  Alt.  m 


O'HARA  V.  STATE. 


(Supreme  Court  of  Alabama.    April  11,  1889.) 

LlCBNSXS — AUCTIONBBBS — CoNSTITUTlOKij:,  LaW^ 
STATDTBS — EliAOTlIBNT — HOUSB  JOUSNAL 

— Entbibs. 

1.  Acts  1896-87,  p.  1505,  {  35,  dividing  cities 
and  towns  into  classes  according  to  population, 
and  imposing  licease  taxes  on  auctioneers  en- 
gaged therein,  the  amount  being  different  for 
each  class,  is  not  unconstitutional  as  discrimin- 
ating between  persons  engaged  in  the  same  oc- 
cupation. 

2.  Acts  1886-87,  p.  1506,  amending  ttie  reve- 
nue laws,  is  not  void  on  the  ground  that  the 
house  journal  shows  that  amendments  there- 
to, passed  by  the  senate,  were  not  adopted  by 
the  bouse. 

3.  The  house  journal  contained  an  entry  of 
the  receipt  of  a  message  from  the  senate  re-' 
questing  the  speaker's  signature  to  certain  bills 
set  out  by  number  and  caption,  immediately 
following  which  was  another  entry  that  the 
spealcer,  in  presence  of  the  house,  signed  the 
bills,  whose  titles  were  set  out  in  such  mes- 
sage. Succeeding  this  entrr  was  one  that  the 
committee  on  enrolled  bills  reported  certain 
bills,  among  which  was  mentioned,  "H.  972. 
To  amend  the  revenue  law,"  being  Acts  1806— 
87,  p.  1505.  Immediately  following  waa  an  en- 
try that  the  speaker,  in  presence  of  the  bouse, 
signed  the  bills  whose  titles  were  set  out  in 
the  foregoing  senate  message.  SM,  that  the 
latter  entry  was  a  clerical  error,  the  words  "re- 
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port  of  the  committee  on  enrolled  bills"  being 
intended,  so  that  the  journal  afflnuatively 
showed  that  the  bill  above  named  was  properly 
signed. . 

Appeal  from  city  court  of  Montgomery;  A 
D.  Sayre,  Judge. 

James  O'Hara  was  conyicted  of  doing  bust' 
nesa  as  an  aucttoneev  without  a  license,  and 
he  appeals.    Affirmed. 

Gordon  Macdonald,  for  appellant  Charles 
G.  Brown,  Atty.  Gea,  for  the  State. 

McCLELIiAN,  C.  J.  The  appellant,  James 
O'Bara,  was  indicted,  tried,  and  convicted  for 
doing  business  aa  an  auctioneer  in  the  city  of 
Montgomery  without  a  license.  In  Tlolatlon  of 
section  35  of  the  "Act  to  amend  the  reTenue 
laws  of  the  state  of  Alabama,"  approved  Feb- 
ruary 18,  1897  (Acts  1896-97,  p.  1505).  The 
defendant  demurred  to  the  indictment  on  the 
gionnd  that  said  act  Is  unconstitutional  and 
void,  assigning  (1)  that  it  is  an  attempt  to  dis- 
criminate between  individuals  engaged  in  the 
same  occupation,  in  that  it  imposes  a  license 
tax  on  some  auctioneers,  and  does  not  impose 
it  upon  others;'  (2)  that  said  act  was  not 
passed  by  the  general  assembly,  for  that  it 
is  not  shown  by  the  journal  of  the  house  of 
representatives  to  have  been  signed  by  the 
speaker  thereof  In  the  presence  of  the  house; 
and  (3)  that  the  Joamals  of  the  house  show 
that  amendments  to  said  act  passed  by  the 
senate  were  not  adopted  by  an  aye  and  nay 
vote  of  the  majority  of  the  house  of  repre- 
sentatlvea  The  demurrer  was  overruled,  and 
that  action  of  the  city  court  is  the  only  matter 
presented  for  review  by  this  appeal. 

There  is  no  merit  In  the  first  assignment  of 
demurrer  above  stated  (Phoenix  Carpet  Co.  v. 
State  [Ala.]  22  South.  627),  nor  in  the  thbd 
(Bx  parte  Howard-Harrison  Iron  Co.  [Ala.]  24 
South.  516).  Whether  the  act  was  signed  by 
the  spealcer  in  the  presence  of  the  house— 4he 
inquiry  raised  by  the  second  assignmeat— is 
to  be  determined  by  an  examination  of  the 
Journal  of  the  house,  upon  which  the  organic 
law  requires  the  taxA  of  signing  to  be  entered. 
Const,  art  4.  S  27.  Bearing  upon,  and  direct- 
ly upon,  this  matter,  the  house  Journal  shows 
the  following:  First  a  message  from  the 
senate  to  the  house,  beginning  thus:-  "Senate 
Cbamber,  February  IS,  1897.  Mr.  Speaker: 
Tbe  president  of  the  senate.  In  the  presence 
of  fhe  senate  having  signed  the  following 
bills,  your  signature  thereto  is  requested." 
Then  follows  the  identification  of  15  or  20 
aenate  bills  by  their  numbers  and  captions, 
and  the  message  is  signed,  "John  F.  Proc- 
tor, Secretary."  Immediately  after  this  la 
the  following:  "Signing  BUia  The  speak- 
er of  the  house,  in  the  presence  of  the  house; 
immediately  after  their  titles  had  been  pub- 
Udy  read  hy  the  clerk,  signed  the  bills  whose 
titles  are  set  out  in  tbe  foregoing  senate  mes- 
sage." And  immediately  succeeding  this  the 
Journal  continues  as  follows:  "Enrolled  Bills. 
Bdr.  Speaker:    The  committee,  having  exam- 


ined the  following  house  bills,  fliid  them  cor- 
rectly enrolled:  H.  782.  An  act  making  it  un- 
lawful for  fire,  fire  marine,  and  marine  in- 
surance companies  not  organized  under  the 
laws  of  the  state  of  Alabama,  bnt  legally  li- 
censed to  transact  fire,  fire  marine,  and  marine 
Insurance  therein,  and  doing  business  therein 
through  regularly  commissioned  agents,  to 
place  or  cause  to  be  placed  Insurance  against 
loss  by  fire  or  property  In  this  state,  except 
tirrough  agents  located  in  the  state  legally 
authorized  to  write  policies  of  insurance  there- 
in, and  prescribing  penalties  for  violation  of 
same;  also  to  prescribe  further  conditions  to 
be  compiled  with  by  fire,  fire  marine,  and 
marine  insurance'  companies  before  receiving 
licenses  to  do  business  in  this  state.  H.  891. 
To  incorporate  the  Mercy  Home  of  Birming- 
ham, Alabama,  and  prescribe  its  corporate 
rights  and  privileges.  H.  1,078.  For  the  im- 
provement of  roads  and  bridges  in  Tuscaloosa 
county.  H.  1,102.  To  amend  subdivision  15, 
article  1,  section  629  of  the  Code,  so  far  as  the 
same  relates  to  Barbour  county.  H.  1,1S3. 
To  establish  a  separate  school  district  in  Cham- 
bers county  in  this  state.  H.  824.  To  consti- 
tute the  city  of  Luvem,  in  Crenshaw  county,  a 
separate  free-school  district  for  children,  and 
to  provide  for  the  management  of  said  free 
school  in  said  school  district  H.  1,067.  To 
provide  for  the  payment  out  of  the  convict 
funda  for  certain  items  of  costs  in  felony  cases, 
to  fix  the  amount  of  said  Items,  to  prescribe 
the  extent  to  which  such  costs  will  be  paid, 
and  the  manner  of  paying  them.  H.  506. 
Making  the  fees  of  the  officers  of  the  court 
arising  from  certain  criminal  cases  in  Ran- 
dolph county  a  claim  and  charge  agalust  the 
fine  and  forfeiture  fund  of  said  county,  and 
to  provide  for  their  registration  and  payment 
H.  632.  To  make  appropriation  for  the  ex- 
penses of  encampment  of  the  Alabama  Na- 
tional Guards  for  the  years  1897  and  1898. 
H.  1,099.  To  incorporate  the  Land  Bank  and 
the  Farmers'  Mutual  Aid  Association  of 
America.  H.  1,108.  To  establish  a  new  char- 
ter for  the  town  of  Clayton,  Alabama.  H. 
128.  To  fix  the  compensation  of  not  more  than 
two  regular  bailiffs  of  the  crimtaial,  dty,  and 
circuit  courts  of  Jefferson  county,  and  to  pro- 
vide for  its  payment  H.  461.  To  amend  sec- 
tions one  and  two  of  an  act  entitled  'An  act 
to  amend  sections  one,  two  and  eleven  of  an 
act  entitled  "An  act  to  regulate  the  practice 
of  pharmacy  and  the  sale  tit  poisons  in  towns 
and  cities  of  more  than  one  thousand  Qihab- 
itants  in  die  state  of  Alabama," '  -approved 
February  25,  1889,  and  to  amehd  sections  four; 
six,  eight,  and  nine  of  an  act  entitled  'An 
act  to  regulate  tbe  practice  of  pharmacy  and 
the  sale  of  polaona  In  cities  and  towng  of  not 
more  than  one  thousand  inhabitants  in  the 
state  of  Alabama,'  approved  February  28, 
1887.  H.  521.  To  more  effectively  protect  the 
people  against  combinations,  conspiracies,  and 
agreements  between  Insurers,  whereby  rates 
of  insurance  are  raised  or  fixed.  H.  1,190. 
To  authorize  the  court  of  county  commlssion- 
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en  of  Chambers  county,  Alabama,  to  Israe  and 
sell  bonds  of  said  county  to  an  amount  not 
exceeding  |25,000  for  the  purpose  of  building 
a  new  court  house  for  said  county.  H.  972. 
To  amend  the  revenue  law  of  the  state  of 
Alabama."  "Joint  Besolutlon.  To  appoint  a 
commission  to  ascertain  and  report  to  the 
next  general  assembly  whether  the  state  of 
Alabama  is  Justly  and  equitably  Indebted  to 
the  University  of  Alabama  In  an  amount  ex- 
ceeding that  now  recognized  by  the  state  as 
an  endowment  fund.  H.  1,157.  To  establish 
a  separate  school  district  in  Chambers  coun- 
ty, In  this  state.  L.  P.  Troup,  Chairman." 
"Signing  Bills.  The  speaker  of  the  house,  in 
the  presence  of  the  house,  'and  Immediately 
after  their  titles  had  been  publicly  read  by 
the  clerk,  signed  the  bills  whose  titles  are  set 
out  In  the  foregoing  message  from  the  sen- 
ate." 

The  act  of  February  18,  1807,  "To  amend 
the  revenue  laws  of  the  state  of  Alabama," 
originated  In  the  house,  and  was  house  bill 
972,  and  by  its  number  and  title  it  was  re- 
ported by  the  committee  on  enrolled  bills  as 
having  been  correctly  enrolled  in  the  report 
copied  last  above.  That  all  the  bills  em- 
braced in  that  report  are  shown  by  the  jour- 
nal to  have  been  signed  by  the  speaker,  there 
can  be  no  serious  question.  As  Is  made  to 
appear  above,  no  senate  message  requesting 
the  speaker  to  sign  bills  was  before  the  house 
when  the  speaker  is  stated  In  the  Journal  to 
have  signed  the  bills  "whose  titles  are  set 
out  in  the  foregoing  message  from  the  senat&" 
There  had  been  such  senate  message  before 
the  house  Just  before  this  report  of  the  com- 
mittee on  enrolled  bills  was  presented,  but 
that  senate  message  had  been  acted  upon  and 
disposed  of.  The  bills  named  in  it  had  been 
duly  signed  by  the  speaker  before  this  report 
was  made.  When  that  had  been  done,  the  re- 
port was  made  of  the  correct  enrollment  of 
divers  house  bills.  Including  No.  072,  "To 
amend  the  revenue  law  of  the  state  of  Ala- 
bama." In  that  report,  and  in  it  alone,  were 
set  out  the  titles  of  the  only  bills  then  before 
the  house  for  the  signature  of  the  speaker. 
That  report  was  the  only  paper  of  any  kind 
"foregoing"  the  entry  of  signing  bills  on  page 
1,810  of  the  printed  Journal,  and  setting  out 
titles  of  bills.  The  entry  conld  not,  there- 
fore, have  possibly  referred  to  anything  else 
than  that  r^ort,  nor  to  the  titles  of  any  other 
bills  than  those  set  out  in  that  report  The 
use  of  the  words  "message  from  the  senate," 
Instead  of  the  words  "report  of  the  commit- 
tee on  enrolled  bills,"  In  said  entry,  was  pat- 
ently a  mere  clerical  misprision,  which  cor- 
rects Itself  on  the  face  of  the  Journal;  and 
the  entry  Is  to  be  read  as  if  the  latter  instead 
of  the  former  words  had  been  employed  in  it. 
Onr  conclusion  is  therefore  that  the  Journal  of 
the  house  does  afSnnatively  show  the  fact 
of  signing  of  house  bill  No.  972,  "To  amend 
the  revenue  law  of  the  state  of  Alabama," 
and  that  the  city  court  properly  overruled  the 
demurrer  to  the  indictment.    Affirmed. 


aa  Ala.  95) 
ATKINSON  et  al.  t.  STATE. 
(Supreme  Court  of  Alabama.  April  4,  1889.) 
CBnmrAi,  IjAW— Bboobd — Tasiis  or  Coubt— 
AiMOxnaarBST. 
Code,  (  917,  provides  that  an  order  of 
the  Judge  adjourning  a  regular  term  of  court, 
when  entered  on  the  minutes,  shall  be  notice  of 
the  same.  A  transcript  of  the  minutes  showed 
the  organization  of  the  1896  fall  term  of  the 
court,  and  recited  that  at  that  term  were  had 
the  following  proceedings.  This  was  followed 
by  minutes  of  certain  proceedings,  which,  in 
turn,  were  followed  by  an  order  directing  an 
adjourned  term  to  be  held  beginning  January 
31,  1808.  The  order  was  without  date,  and. 
unless  referable  to  the  preceding  recitals, 
was  without  recitals  showing  when  or  by  whom 
made;  and  following  it,  and  under  date  of  No- 
vember 6,  1897,  was  an  order  setting  February 
9,  1898,  for  defendant's  trial;  also,  an  order 
that  court  be  adjourned  until  January  31,  1888. 
A  recital  in  the  minutes  under  date  of  January 
31,  1898.  stated  that  the  1897  fall  term  had 
been-  adijonmed  to  that  date.  HM,  that  the 
record  did  not  show  that  the  order  prescribing 
the  period  of  the  adjourned  term  was  made  at 
the  1897  fall  term,  and  hence  the  validity  of 
the  adjourned  term,  and  the  proceedings  there- 
at, was  not  shown. 

Appeal  from  circuit  court,  Butler  connty; 
John  B.  Tyson,  Judge. 

Dennis  Atkinson  and  another  were  convict- 
ed of  an  offense,  and  they  appeal.    Dismissed. 

Charles  B.  Parkhlll  and  D.  M.  Powell,  for 
appellants.  'Charles  6.  Brown,  Atty.  Qen., 
foe  the  State. 

SHARPS],  J.  The  transcript  of  the  record 
In  this  case  begins  with  recitals  of  the  organ- 
ization of  the  circuit  court  for  Butler  county 
at  Its  regular  fall  term  in  1896,  and  also  re- 
cites that  at  that  term  "were  had  the  fol- 
lowing proceedings."  Next  following  the 
minate  entry  of  those  proceedings,  which  in- 
dnded  the  finding  of  this  indictment,  appears 
what  purports  to  be  an  order  directing,  among 
other  things,  that  an  adjourned  term  be  held, 
beginning  January  31,  1896.  This  order,  as  it 
appears  in  the  transcript,  unless  it  be  refer- 
able for  its  date  and  authority  to  the  preceding 
recitals,  is  without  date,  and  without  recitals 
to  show  when,  or  by  what  court  or  Judge, 
it  was  made.  It  could  have  no  validity  as 
relating  to  the  fall  term  of  the  circuit  court 
for  1896,  under  the  caption  and  date  of  which 
it  is  placed,  since  that  term  could  not  have 
been  adjourned  beyond  the  regularly  succeed- 
ing terms.  The  regular  term  is  limited  by 
the  statute,  and  the  authority  for  prolonging 
the  term  by  adjournment  to  a  future  day  is 
given  only  by  the  statute  which  empowers 
the  Judge  of  the  court  to  make  the  appropriate 
order  therefor,  which  order,  the  statute  pro- 
vides, when  entered  upon  the  minutes,  shall 
be  notice  of  the  same.  Code,  t  917.  In  the 
absence  of  record  evidence  of  such  order  ap- 
pearing as  of  the  term  to  be  adjourned,  it  must 
be  presumed  that  the  term  expired  with  the 
period  fixed  by  the  statute  for  its  sitting.  Fol- 
lowing the  order  in  question,  and  under  the 
date  of  November  6,  1897,  la  an  order  setting 
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February  9,  1806,  for  defendant*  b  trial,  and 
also  an  order  "that  this  court  be  adjourned 
until  Monday,  January  31,  1898";  and  there 
is  a  recital,  of  date  January  31,  1888,  that  the 
fall  term  of  1897  had  been  adjourned  to  that 
date.  We  cannot  hold,  however.  In  opposition 
to  other  recitals  of  the  record,  that  the  order 
prescribing  the  period  of  the  adjourned  term 
was  made  at  the  fall  term  of  1887.  Without 
such  order,  the  validity  of  the  adjourned  term 
and  the  proceedings  thereat  are  not  shown, 
and  they  are  not  such  as  to  sustain  an  appeal. 
This  appeal  will  therefore  be  dismissed.  If 
the  minutes  of  the  fall  term,  1897,  really  show 
the  necessary  order  adjourning  the  term  to 
the  time  the  trial  was  had,  then  it  would  ap- 
pear that  a  mere  omission  has  occurred  In  the 
transcript,  and  the  disposition  here  made  of 
the  case  will  In  no  way  affect  the  Judgment 
of  conviction  and  sentence. 


cm  Ala.  4S) 

STATE  V.  McFARLAND. 
(Supreme  Court  of  Alabama.     April  6,  1899.) 

FOBMBB  JaOP^BDT— What  COKraiTVTBS— WillVIB. 

1.  If  a  Judgment  of  conviction  is  set  aside, 
whether  on  motion  to  arrest  or  for  new  trial, 
or  on  appeal  or  writ  of  error,  at  the  instance  of 
defendant,  it  is  a  waiver  Of  his  constitutional 
right  of  not  being  again  placed  in  jeopardy. 

2.  A  defendant  charged  with  grand  larceny 
was  brought  for  examination  before  a  recorder, 
who  had  Jurisdiction  to  finally  try  and  punish 
petit  larceny  and  to  bind  offenders  in  cases  of 
grand  larceny  to  the  city  court.  On  his  exam- 
ination he  gave  testimony  which,  if  true,  wonid 
have  reduced  his  offense  to  petit  larceny.  The 
recorder,  however,  bound  him  over  to  the  city 
court.  Bdd,  that  defendant  bad  not  been  in 
Jeopardy  before  the  recorder  as  to  petit  larceny. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Habeas  corpus  by  Robert  McFarland. 
From  a  Judgment  discharging  petitioner,  the 
state  appealed.    Reversed. 

On  the  3d  October,  1898,  S.  O'DiU  made  affi- 
davit for  a  warrant  of  arrest  before  A.  Oerald, 
chief  of  police  of  the  city  of  Montgomery,  Ala., 
charging  the  defendant  with  the  offense  of 
grand  larceny,  for  stealing  from  the  person  of 
the  affiant  a  gold  watch  of  the  value  of  $10. 
On  the  same  day,  that  officer  issued  a  writ 
of  arrest  for  defendant  on  that  charge,  return- 
able before  the  recorder  of  the  city  of  Mont- 
gomery. The  defendant  was  arrested  under 
this  writ  and  carried  before  the  recorder  of 
said  dty,  and  on  the  4th  of  October,  was 
bound  over  by  him  In  a  bond  of  $300  to  the 
next  term  of  the  city  court  of  Montgomery, 
to  answer  an  Indictment  for  the  offense  of 
grand  larceny.  At  the  October  term,  189S, 
of  said  city  court,  the  grand  Jury  returned 
an  Indictment  into  court  against  defendaut 
for  grand  larceny  for  having  feloniously  taken 
and  carried  away  from  the  person  of  S.  P. 
CDin  one  gold  watch  of  the  value  of  $8,  the 
personal  property  of  said  O'Dlll.  On  the 
trial  of  the  cause  In  the  city  court,  which  was 
on  the  plea  of  not  guilty,  the  state  introduced 
25  So.— 40 


evidence  tending  to  prove  the  offense  as  char- 
ged. The  defendant's  evidence  tended  to  show 
that  he  did  not  steal  the  watch  from  the  per- 
son of  said  O'Dlll,  but  that  he  found  It  on 
the  sidewalk  of  the  street,  near  the  store  of 
O'Dlll,  and  took  It  to  the  pawnbroker  and 
pawned  It  for  money.  The  court.  In  its  gen- 
eral Instruction  to  the  Jury,  charged  them  on 
the  law  of  larceny  by  finding,  and  Instructed 
them  that  If  they  believed  certain  facta  In 
evidence  which  were  hypothesized,  they  might 
find  the  defendant  guilty  of  petit  larceny,  the 
charge  being  based  entirely,  as  the  bill  of 
exceptions  states,  on  the  question  of  finding, 
and  not  on  any  question  as  to  the  value  of  the 
watch  being  less  than  |6.  The  Jury  returned 
a  verdict:  "We  the  Jury  find  the  defendant 
gunty  of  petit  larceny  and  assess  a  fine  of  one 
hundred  dollars  ($100),"  and  Judgment  of  con- 
viction was  accordingly  entered  by  the  court. 
At  a  later  day  of  the  term,  the  defendant 
moved  In  arrest  of  the  Judgment  of  conviction, 
and  for  the  discharge  of  defendant,  on  the 
grounds  that  the  record  In  the  case  showed 
that  defendant,  employing  the  language  of  the 
motion,  "was  guilty  of  petit  larceny,  and  be- 
cause for  said  crime  he  was  once  la  Jeopardy 
before  the  recorder  of  the  dty  of  Montgomery, 
which  court  has  Jurisdiction  of  said  grade  of 
offense  and  which  court  failed  to  take  Juris- 
diction thereof.  Wherefore,  having  once  been 
In  Jeopardy  for  this  offense  and  on  the  same 
facts  and  with  the  same  witnesses  who  here 
secured  conviction,  he  ought  to  be  discharged." 
"The  court  granted  said  motion  on  the  ground" 
(as  shown  by  defendant)  "that  It  had  erred  in 
charging  that  the  defendant  might  be  con- 
victed of  petit  larceny,"  and  entered  the  fol- 
lowing order  In  the  case:  "Glomes  the  defend- 
ant and  moves  the  court  for  arrest  of  Judg- 
ment and  sentence  and  that  he  be  discharged 
on  the  grounds  set  forth  In  his  motion  en- 
tered upon  the  motion  docket  of  this  court. 
Upon  consideration  It  Is  ordered  by  the  court 
that  the  verdict  of  the  Jury  rendered  In  this 
case  be  and  the  same  Is  hereby  set  aside,  but 
the  court  refuses  to  discharge  the  defendant, 
and  the  said  defendant  Is  held  to  answer  an 
Indictment  which  may  be  preferred  against 
him  for  the  offense  of  petit  larceny.  It  Is 
ordered  that  the  defendant  may  be  admitted 
to  ball  In  the  sum  of  $250."  It  was  shown, 
that  on  the  trial,  the  defendant  did  not  plead 
nor  offer  to  prove  any  former  conviction  or 
acquittal  before  the  recorder,  or  that  he  had 
been  in  Jeopardy,  and  made  no  suggestion  of 
any  defense  save  the  plea  of  not  guilty.  It 
appeared  that  defendant  was  In  Jail  at  the 
time  the  writ  of  habeas  corpus  was  sued  out, 
—was  in  confinement  in  default  of  the  bond 
fixed  by  the  court.  It  appears  also,  that  on 
the  trial  before  the  recorder,  the  defendant 
was  tried  on  the  affidavit  and  warrant  above 
referred  to,  charging  him  with  grand  larceny; 
that  he  pleaded  not  guilty  and  made  no  sug- 
gestion of  any  other  defense;  that  the  testi- 
mony before  the  recorder  was  substantially 
the  same  as  that  brought  out  on  the  trial  In 
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the  city  court,  and  there  was  no  eyidence  that 
the  watch  was  worth  less  In  value  than  five 
dollars.  On  this  evidence,  on  the  trial  of  the 
habeas  corpns,  the  Judge  rendered  a  Judgment 
discharging  the  defendant,  from  which  Judg- 
ment the  state  appeals. 

Ghas.  O.  Brown,  Atty.  Gen.,  and  Tennent 
Lomax,  for  the  State.  John  W.  A.  Sanford, 
Jr.,  for  appellee. 

HARALSON,  J.  The  C!ode,  <  6049  (3788), 
provides  among  other  things,  that  "any  per- 
son *  *  *  who  steals  any  personal  prop- 
erty of  the  value  of  five  dollars  or  more,  from 
the  person  of  another,  •  •  •  Is  guilty  of 
grand  larceny,"  etc.  The  defendant  was  pro- 
ceeded against,  on  affidavit  and  writ  of  arrest 
for  the  violation  of  this  section  of  the  Code. 
It  appears,  when  carried  before  the  records 
for  trial,  be  was  tried  for  this  offense  and 
for  no  other.  He  did  attempt  :to  show,  that 
he  was  not  guilty  of  the  offense  charged,  by 
proving  that  he  did  not  take  the  watch  from 
the  person  of  the  prosecutor,  but  that  he  found 
it  on  the  street  The  recorder  evidently  did 
not  believe  that  theory  of  defense,  for  he 
bound  defendant  over  to  the  city  court  to  an- 
swer an  indictment  for  the  offense  charged  In 
the  affidavit  and  warrant,— an  offense  the  re- 
corder did  not  have  Jurisdiction  to  try  finally 
and  punish.  We  need  not  consider  and  de- 
cide whether  the  recorder  had  Jurisdiction  un- 
der this  affidavit  and  warrant,  to  convict  the 
defendant  of  petit  larceny,  If  the  facts  brought 
out  before  him  on  the  trial  convinced  him  that 
he  was  guilty  of  petit  and  not  of  grand  lar- 
ceny; for,  however  that  may  be,  he  did  have 
the  authority,  and  it  was  his  duty.  If  he  be- 
lieved defendant  to  be  guilty  of  grand  larceny, 
the  offense  with  which  he  was  charged,  to  bind 
him  over  to  answer  an  indictment  therefor. 
Nicholson  V.  State,  72  Ala.  176;  Ex  parte 
Grawlln,  92  Ala,  101,  9  South.  334.  It  is  true, 
as  we  have  before  now  decided,  that  if  one 
Is  charged  before  a  magistrate,  with  the  com- 
mission of  a  misdemeanor,  of  which  the  of- 
ficer has  Jurisdiction  to  finally  try  and  punish, 
he  cannot  bind  the  defendant  over  to  answer 
an  indictment  therefor,  but  must  proceed  to 
try  and  make  final  disposition  of  the  cause. 
Ex  parte  Prultt,  99  Ala.  225,  13  South.  317; 
Brown  V.  State,  105  Ala.  117,  16  South.  929. 
But,  when  the  offense  charged  is  a  felony,  as 
here,  and  the  recorder  so  adjudged,  and  bound 
the  defendant  over,  he  did  what  he  had  the 
jurisdiction  and  authority  to  do.  The  grand 
Jury,  at  the  ensuing  term  of  the  city  court, 
indicted  the  defendant  for  grand  larceny,  toe 
stealing  the  watch  from  the  person  of  the 
prosecutor.  That  indictment  was  well  drawn 
under  the  section  of  the  Ck)de  referred  to,  and 
its  sufficiency  was  not  questioned  by  defend- 
ant He  did  not  plead  on  the  trial,  and  could 
not  have  interposed  a  plea  of  former  Jeopardy, 
growing  out  of  any  state  of  the  proof  before 
the  recorder.  On  the  phase  of  the  evidence 
tending  to  show  a  larceny   by  finding,  the 


learned  Judge  below  charged  the  Jury,  that 
they  might  M  they  believed  the  evidence, 
find  the  defendant  guilty  of  petit  larceny. 
That  charge,  It  seems  the  conrt  afterwards 
recognized  to  be  erroneous;  for  it  had  there- 
tofore been  settled,  that  when  one  Is  Indicted 
under  the  statute  for  larceny  from  the  person 
of  another,  and  the  proof  showed  that  the 
property  was  not  stolen  from  the  person  nam- 
ed, but  from  some  other  place,  the  defendant 
could  not  be  convicted  of  larceny,  either  grand 
or  peUt  Stone  v.  State,  115  Ala.  121,  22 
South.  275.  Afterwards,  on  the  motion  of 
the  defendant,  the  Judgment  rendered  by  the 
court  on  the  verdict  of  the  Jury  finding  him 
guilty  of  petit  larceny  was  set  aside.  The 
court,  however,  refused  to  discharge  but 
bound  defendant  over  to  answer  an  Indict- 
ment for  petit  larceny. 

It  is  well  settled  that  when  on  motion  of  a 
defendant  a  Judgment  Is  set  aside,  whether 
accomplished  on  motion  to  arrest  for  a  new 
trial,  or  on  appeal  or  writ  of  error,  such  ac- 
tion having  been  taken  at  the  Instance  of 
defendant,  Is  an  express  waiver  of  the  con- 
stitutional privilege  of  not  being  placed  In 
Jeopardy  a  second  time  for  the  same  offense. 
On  another  trial,  therefore,  under  a  new  In- 
dictment if  preferred,  for  petit  larceny  of 
this  watch,  the  defendant  would  not  be  enti- 
tled to  plead  former  Jeopardy  for  anything 
growing  out  of  this  triaL  He  estopped  him- 
self to  do  so,  by  moving  to  set  aside  the 
Judgment  Kendall  v.  State,  66  Ala.  492; 
Morrlsette  v.  State,  77  Ala.  71;  Gnnter  v. 
State,  83  Ala.  96,  105,  S  South.  600.  As  we 
have  seen,  the  defendant  was  put  on  his 
trial  for  grand  larceny,  and  was  found  guilty 
of  petit  larceny,  growing  out  of  his  finding 
and  criminal  misappropriation  of  the  watch, 
afterwards.  The  Jury  might  have  found  him 
guilty  of  grrand  larceny  for  stealing  the  watch 
from  the  person  of  the  prosecutor,  but  they 
refused  to  do  so.  He  was  In  Jeopardy  as  to 
that  offense.  The  verdict  they  rendered, 
though  not  authorized  In  snch  an  indictment, 
was,  however,  lb  legal  effect  an  acqifittal  of 
the  offense  with  which  he  was  charged.  Clay- 
borne  V.  State,  103  Ala.  63,  IS  South.  812, 
where  the  authorities  are  collated.  The  Judge 
below  on  the  trial  of  this  writ  discharged 
the  defendant  from  custody.  This  decision 
was  based  on  the  theory  that  defendant  had 
been  once  In  Jec^Hirdy  for  the  offense  of  petit 
larceny,  even,  growing  out  of  the  facts  of 
the  case.  The  court,  when  It  set  aside  the 
Judgment  of  conviction  for  petit  larceny,  on 
the  facts  disclosed,  very  properly  bound  de- 
fendant over  to  answer  an  Indictment  for 
that  offense,  of  the  guilt  of  which  there  was 
an  admlsslcm  by  defendant  In  his  application 
for  arrest  of  Judgment  The  Jury  believed 
his  gunt  on  the  evidence  abd  so  declared  by 
their  verdict  The  evidence  was  fully  suffi- 
cient for  believing  there  was  probable  cause 
for  charging  defendant  with  It.  The  order  of 
the  Judge  from  the  bench  binding  him  over 
for  petit  larceny,  was  a  mittimus  to  the  Jailor 
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to  keep  lilm  bi  custody  until  didy  AschafKed, 
which  tbe  court  had  the  discretion  and  author- 
Ity  to  iSBiie.  Code,  i  4822  (4394);  Bx  parte 
Orayea,  61  Ala.  881.  We  are  constrained  to 
hold  that  the  order  of  dlacharxe  rendered  m 
thlB  trial  was  erroneous.  The  defendant  Is  In 
cnstody  on  a  proper  commitment,  and  will 
so  remain  until  discharged  1^  tow.  Berersed 
and  remanded. 

(Ul  Ala.  E83) 

LASD  et  at  T.  LADD  et  aL 

(Supreme  Court  of  Alabama.    April  11,  1899.) 

Juniuui.  a*K>— BnDsnoH— VAiiUn  ov  Tiicna 

I.AJIB  AlH*  TiksBB. 

1.  BTidence  of  the  ralne  of  timber  in  near-by 
markets  and  the  cost  of  marketing  the  same, 
there  being  no  market  at  the  land  on  which  It 
stands,  is  competent  as  to  the  value  of  the  land, 
which  Is  principally  Tsluable  for  its  timber. 

2.  To  ascertain  the  net  value  of  timber,  the 
dUBculties  of  getting  it  to  market  and  the  im- 
possibility of  doing  so,  except  at  uncertain  peri- 
ods, of  high  water,  may  be  shown. 

3.  In  a  proceeding  to  ascertain  the  value  of 
land  to  determine  whether  or  not  a  judicial 
sale  thereof  should  be  confirmed,  evidence  on 
croBS-examlnation  of  the  price  at  which  other 
like  lauds  in  the  same  locality  sold  about  the 
time  of  the  sale  in  question  is  competent. 

4.  In  a  proceeding  to  ascertain  the  value  of 
land  to  determine  whether  or  not  a  judicial  sale 
thereof  should  be  confirmed,  evidence  of  what 
witnesses  intended  to  bid  therefor  should  not  be 
admitted,  except,  perhaps,  on  cross-examina- 
tion. 

Appeal  from  probate  court.  Mobile  county; 
Price  Williams,  Jr.,  Judge. 

Petition  by  J.  M.  Ladd  and  others  against 
V.  v.  Ladd  and  others  for  an  order  to  sell  for 
division  among  them  real  estate  owned  jointly 
or  In  common  by  said  parties.  From  orders 
for  the  sale  thereof  and  confirming  a  commis- 
sioner's report  of  sale,  and  a  decree  for  the 
execution  of  a  deed  to  the  purchaser,  U.  V. 
Ladd  and  others  appeaL    Reversed. 

On  tbe  18th  day  of  December,  1897,  the  ap- 
pellees filed  their  original  petition  In  said 
court,  setting  forth  that  they  and  the  appel- 
lants and  others  were  the  joint  owners  or  ten- 
ants In  common  of  the  lands  therein  describ- 
ed, and  alleging  that  It  could  not  be  equally 
anil  equitably  partitioned  or  divided  without  a 
sale,  and  praying  for  an  order  to  sell  the  same 
for  division  among  the  several  owners.  On 
tbe  15th  day  of  January,  1898,  said  i>etltlon 
was  amended  and  the  hearing  set  for  the  15th 
day  of  February,  1896,  and  on  said  last-named 
day  the  order  of  sale  was  made  and  James 
K.  Glennon  appointed  as  commissioner  to 
make  said  sale,  which  was,  after  due  and  legal 
advertisement,  made  on  the  Bth  day  of  July, 
1898,  and  reported  to  the  court  on  the  25th 
day  of  July,  1896,  showing  that  he  had  sold 
the  lands,  consisting  of  about  8,000  acres  of 
pine  timber  lands  lying  on  the  west  side  of  Mo- 
bile river,  and  about  1,818  acres  of  cypress 
timber  lands  lying  on  the  east  side  of  Mobile 
river;  that  be  bad  offered  and  sold  said  two 
bodies  of  lands  in  separate  parcels,  and  that  it 
broagbtthe  sum  of  $20,000,  each  parcel  selling 


for  110,000.  The  appdlkiiti  filed  o^ectlons 
and  exceptions  to  the  oonflnnation  of  tbe  said 
report  of  sale  so  far  as  the  same  related  to  the 
1,818  acres  of  cypress  timber  lands  lying  on 
the  east  side  of  Mobile  river,  upon  the  ground 
that  said  iiortlon  of  the  lands  sold  for  a  sum 
greatly  less  than  Its  real  value.  Upon  an  ex- 
amination of  the  said  report  and  the  testimony 
offered  by  all  parties  In  connection  therewith, 
the  court,  on  the  aist  day  ct  August,  1898, 
overruled  the  objections  and  exceptions  of  ap- 
pellants, and  confirmed  said  report  of  sale  so 
far  as  said  cypress  lands  were  concerned,  and 
ordered  and  decreed  the  ssld  commissioner  to 
execute  deeds  to  the  purchasersL  From  said 
orders  and  decree  confirming  the  sale  of  said 
cypress  timber  lands,  the  present  appeal  is 
prosecuted,  and  the  appellants  assign  as  error 
the  rulings  of  the  court  upon  the  evidence. 
The  facta  relating  to  the  rulings  upon  the  evi- 
dence are  sufficiently  stated  in  the  opinion,  and 
need  not  he  here  stated  at  length. 

Mcintosh  &  Rich,  for  appellants.  Bestor  & 
Gray,  for  appellees. 

McGLELLAN,  C.  J.  This  Is  an  appeal  from 
tbe  order  of  tbe  probate  court  confirming  « 
sale  of  land  for  division  among  tenants  In 
common.  The  only  issue  litigated  in  the  court 
below  was  whether  the  price  paid  for  the  land 
was  greatly  less  than  its  value.  The  court 
overruled  the  exceptions  made  to  the  report, 
and  confirmed  the  sale.  Tbe  questions  pre- 
sented for  our  consideration  arise  on  the  pro- 
bate court's  rulings  upon  the  competency  of 
testimony.  The  land  in  question  was  a  body 
of  about  1,800  acres,  valuable  only  for  the 
cypress  timber  on  It  In  arriving  at  the  value 
of  the  timber,  the  court  confined  the  evidence 
to  the  stumpage,— that  Is,  to  the  number  of 
trees  on  the  land  and  their  value  as  they  stood, 
—and  excluded  testimony  offered  by  the  ap- 
pellants going  to  show  the  value  of  the  timber 
In  the  markets  nearest  the  land  and  the  costs 
of  getting  out  tbe  timber  and  transporting  it 
to  those  markets.  We  think  tbe  court  erred 
In  this  ruling.  WhUe  it  Is  true  that  It  was  the 
land,  and  not  the  timber,  that  was  sold,  this 
was  80  only  in  a  nominal  sense.  It  appeared 
most  clearly  that  the  laud  dissociated  from  the 
timber  was  wholly  valueless.  Tbe  purchase, 
though  nominally  of  the  land,  was  really  of 
the  timber  upon  it  Not  only  so,  but  all  tbe 
evidence  that  was  received  by  the  court  went 
directly  to  the  value  of  the  timber  and  only 
indirectly  to  the  value  of  the  land,  in  that  the 
timber  valuation  represented  the  entire  value 
o'f  the  land.  Under  the  peculiar  circumstan- 
ces of  the  case,  the  real  Issue  to  be  tried,  and 
which  was  tried,  was  whether  the  price  bid  for 
the  land  at  the  sale  was  greatly  less  than  the 
value  of  the  timber  on  the  land.  And  we  see 
no  reason  for  not  applying  the  same  rules  of 
evidence,  in  trying  that  Issue,  that  would  have 
obtained  had  tbe  sale  been  nominally,  as  well 
as  in  reality,  of  the  trees  standing  on  the  land 
and  of  those  which  bad  been  felled,  but  had 
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not  be«B  renioTed  from  tbe  land;  and  ira  i 
tlilnk  those  rules  should  have  been  applied.  Of 
course,  even  under  this  view,  evidence  of 
stumpage  Talnes  was  competent  That  would 
stlU  be  one  way  of  proying  the  issue.  But  It 
la  not  the  only  way.  Evidence  of  the  market 
value  of  the  timber  itself  at  near-by  markets- 
there  being  no  market  at  the  land— and  of  the 
cost  of  marketing  the  timber  should  have  been 
received  to  show  the  value  of  the  timber  as  it 
stood  on  the  land,  and  constituted  the  value 
of  tbe  land  itself.  This  was  Independently 
competent,  and  it  wonld  also  have  gone  to 
show  the  value  of  stumpage,  strictly  speaking. 
The  same  rule  should  obtain  here  as  in  an 
action  of  trover  for  timber  severed  and  con- 
verted. Railroad  Go.  v.  Le  Blanc  (Miss.)  21 
South.  748;  Tower  Co.  r.  Phillips,  23  Wall. 
471,  479,  480.  The  facts  that  it  was  difficult 
to  get  this  timber  oS  the  land  and  to  market, 
and  that  it  could  only  be  done  at  high  stages 
of  water,  which  were  of  uncertain  recurrence, 
should,  of  course,  be  taken  into  account  in  as- 
certaintug  the  net  market  value  of  the  timber; 
but  these  considerations  are  just  as  much  to 
be  dealt  with  In  fixing  stumpage  values,  and 
In  the  former  case  no  more  than  in  the  latter 
are  they  Insuperable  objections  to  the  mode 
of  proving  the  value  of  the  land.  Evidence  of 
the  price  at  which  other  like  lands  In  the  same 
locality  sold  about  the  time  of  the  sale  In 
question,  and  under  like  circumstances,  is 
competent  at  least  on  cross-examination.  Evi- 
dence of  what  witnesses  intended  to  bid  for 
this  land  should  not  have  been  admlted,  ex- 
cept, perhaps,  on  cross-examination.  The 
judgment  must  be  reversed.  Tbe  cause  will 
be  remanded. 

(121  Ala.  661) 

MANASSAS  CLUB  v.   dTT  OP  MOBILE. 

(Supreme  Court  of  Alabama.     April  12,  1899.) 

IKTOXICANTS — LlCBNSB — SaI-BS  FOB  PbOVIT — SoOIAI, 

Clubs — Bubdbn  or  Psoor. 
Under  an  ordinance  taxing  social  clubs 
wherp  liquors  are  sold  to  members  and  guests, 
enacted  pursuant  to  Mobile  city  charter,  au- 
thorizing the  council  to  license  and  regulate  liq- 
uor dealers,  and  to  tax  trades  and  business,  the 
burden  is  on  the  city  to  show  that  the  members 
of  a  club  include  an  extended  number,  to  whom 
sales  are  made  for  profit. 

Api)eal  from  dty  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Proceeding  by  the  city  of  Mobile  against  the 
Manassas  Club  for  failure  to  take  out  a  retail 
Uquor  license.  There  was  a  judgment  against 
defendant,  from  which  It  appeals.     Reversed. 

B.  L.  Russell,  for  api>ellant  B.  B.  Boone, 
for  appellee. 

SHARPE,  3,  By  the  statute  a  retail  liquor 
dealer  Is  defined  to  be  any  person  who  sells 
or  disposes  of  spirituous,  vinous,  or  malt  liq- 
uors or  Intoxicating  bitters  In  any  quantity 
less  than  one  quart  Code,  (  4122.  The  char- 
ter of  the  city  of  Mobile  confers  upon  the  gen- 
eral council  the  power  to  enact  ordinances  "for 


the  licensing  and'  regulation  of  retail  Bqnor 
dealers,"  and  also  provides  that  it  shall  "have 
the  authority  to  assess  and  collect  from  all 
persons  or  corporations  trading  or  carrying  on 
any  business,  trade  or  i»rof  esslon,  by  an  agent 
or  otherwise,  within  the  limits  of  said  corpora- 
tion, a  license  tax  which  shall  be  fixed  and 
declared  each  year  by  ordinance  of  said  cor- 
poration," and,  further,  that  the  general  coun- 
cil "may  also  by  ordinance  impose  such  fines 
and  penalties  within  the  limitations  named  In 
this  act  as  they  may  deem  advisable  for  the 
doing  of  any  business  or  the  carrying  on  of 
any  trade  or  the  practicing  of  any  profession 
by  any  parties  who. shall  fall  to  take  out  snch 
license  as  may  be  Imposed  by  this  act"  The 
foregoing  being  the  extent  of  the  power  con- 
ferred upon  the  municipality  In  respect  of  li- 
censing retail  Uquor  dealers,  the  corporate 
powers  ordained  "that  a  license  tax  for  the 
fiscal  year  beginning  on  the  15th  day  of  March, 
1887,  and  ending  on  the  14th  day  of  March, 
1898,  Is  hereby  Imposed  and  assessed  on  each 
person,  firm,  association,  or  corporation  trad- 
ing or  carrying  on  any  business,  trade  or  pro- 
fession, by  agent  or  otherwise,  within  the 
limits  of  the  city  of  Mobile,  and  the  same  is 
hereby  fixed  for  such  business,  trade  or  pro- 
fession as  follows,  to  wit";  and  In  the  license 
schedule  following  appears,  "clubs  and  social 
circles  where  liquors  are  sold  to  members, 
guests  and  visitors."  For  failure  to  obtain 
the  required  license  the  ordinance  provides 
for  a  fine  of  not  less  than  $5  nor  more  than 
$50  for  each  day  of  such  failure  The  de- 
fendant was  fined  as  for  the  breach  of  the 
ordinance  in  falling  to  take  out  a  license,  and, 
appealing  to  the  city  court,  was  tried  upon  an 
agreed  statement  of  facts.  Judgment  was  ren- 
dered by  the  city  court  for  the  fine  assessed, 
from  which  judgment  this  appeal  Is  brought. 
The  statement  of  facts  shows  that  the  de- 
fendant had  obtained  no  license,  and  as  to  the 
nature  of  the  club,  and  Its  manner  of  dealing 
with  liquors,  it  recites:  "That  the  defendant 
corporation  Is  a  social  club,  and  that  said  cor- 
poration did  engage  In  and  carry  on  tbe  busi- 
ness of  selling  by  retail.  In  quantities  In  leas 
than  one  quart  vinous,  malt,  and  spirituous 
liquors  to  Its  members  tor  valuable  considera- 
tions, and  at  the  usual  retail  prices  prevailing 
at  liquor  saloons  elsewhere  In  the  city  of 
Mobile;  said  sales  to  Its  members  being  made 
In  the  rooms  of  said  Manassas  C<lub,  within 
the  city  of  Mobile,  by  the  steward  or  bar- 
keeper of  said  club,  who  was  a  salaried  serv- 
ant or  agent  of  said  club,  and  employed  by  the 
Manassas  Club  to  dispense  said  vinous,  malt 
and  spirituous  liquors  to  Its  members.  That 
said  sales  of  vinous,  malt,  and  spirituous  liq- 
uors have  been  made  by  the  Manassas  Ciub 
In  the  manner  above  stated  to  its  members 
during  the  entire  year  1887.  That  the  money 
derived  from  the  sale  of  the  vinous,  malt,  and 
spirituous  liquors  to  its  members  by  the  Ma- 
nassas Club,  a  corporation,  were  reinvested 
by  said  Manassas  Club  in  purchasing  the 
same  liquors,  and  that  the  profits  derived  from 
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the  Bale  of  the  liquors  to  its  members,  as  well 
as  the  principal  money  Invested  therein,  was 
kept  separate  and  apart  from  the  general 
funds  of  the  club,  and  was  and  Is  used  only 
for  the  purpose  of  replenishing  and  keeping 
up  the  stock  of  said  corporation  in  vinous, 
malt,  and  spirituous  liquors.  That  no  per- 
sons are  allowed  In  the  rooms  of  the  building 
of  said  Manassas  Olub,  a  corporation,  except 
Ita  members  and  introduced  nonresident  vis- 
itors." The  ordinance  in  question  is  not  a 
police  regrulatlon  of  liquor  dealers  or  others, 
bat  It  Includes  various  other  occupations,  as 
to  which  no  power  is  given  in  the  charter 
merely  to  regulate.  It  purports,  by  Its  terms, 
to  impose  a  license  tax  for  the  carrying  on 
of  business,  and  is  referable  for  its  authority 
to  that  part  of  the  charter  granting  power  to 
assess  and  to  collect  such  tax  from  persons 
or  coiixiratlons  "trading  or  carrying  on  any 
business,  trade,  or  profession."  We  construe 
the  ordinance  as  relating  only  to  the  revenues 
of  the  city.  It  has  been  generally  held,  and 
uniformly  so  in  this  state,  that  the  business 
Intended  to  be  taxed  by  such  enactments  Is 
one  which  Is  carried  on  for  a  livelihood  or 
profit;  and,  though  the  number  of  sales,  and 
the  tact  as  to  whether  they  so  result  are  not 
tests  of  the  purpose  of  such  business,  yet,  to 
be  within  the  meaning  of  the  law,  they  must 
be  with  a  view  of  profit,  or  of  pursuing  busi- 
ness for  a  livelihood.  McPherson  v.  State,  54 
Aia.  221;  Harris  v.  State,  60  Ala.  127,  and 
other  cases  cited  In  note  to  section  6467  of 
the  Code.  Applying  the  principle  to  the  pres- 
ent case,  we  think  the  proof  is  InsufBtcient  to 
bring  the  defendant  club  within  the  meaning 
either  of  the  ordinance  or  the  charter  power. 
Similar  operations  In  social  clubs  have  been 
the  subject  of  consideration  in  other  courts, 
and,  though  a  difference  of  opinion  appears 
as  to  whether  such  dispositirai  of  liquors  con- 
stitutes sales,  yet  it  is  generally  held  that, 
lacking  the  purpose  of  profit,  such  as  might 
accrue  from  dealings  with  many  persons  or 
with  the  public,  they  do  not,  within  the  mean- 
ing of  enactments  simply  requiring  a  license 
for  the  carrying  on  of  business.  State  v.  Bos- 
ton Club  (La.)  12  South.  895;  Tennessee  Club 
of  Memphis  v.  Dwyer,  11  Lea,  462,  47  Am. 
Rep.  298;  Piedmont  Club  v.  Com.,  87  Va. 
540,  12  S.  B.  963;  State  v.  McMaster,  35  S. 
C.  1,  14  S.  B.  290,  and  28  Am.  St  Bep.  826; 
Barden  v.  Montana  Club,  10  Mont  330,  25 
Faa  1042,  and  24  Am.  St  Bep.  27.  It  may 
be  that  a  case  could  occur  of  business  carried 
on  by  "clubs  and  social  circles  where  liquors 
are  sold  to  the  members,  guests,  and  visitors," 
and  so  within  the  meaning  of  the  ordinance 
and  the  charter,  since  such  business  might  in- 
clude an  extended  number  of  members,  to- 
gether with  guests  and  visitors,  to  whom  the 
sales  might  well  be  made  for  profit.  Such  a 
case  was  considered  in  Rlckart  v.  People,  79 
HL  85,  where  persons  became  members  by 
purchasing  tickets  entitling  them  to  drinks, 
and  which  the  court  held  was  a  device  to 
evade  the  law.    The  facts  here  show  no  dis- 


position of  liquors  except  to  members,  and 
even  the  number  of  persons  included  in  tho: 
membership  is  not  stated.  For  all  that  ap- 
pears, the  membership  may  have  been  limited 
to  the  smallest  number  necessary  to  constitute 
a  club.  The  burden  of  proof  to  show  a  carry- 
ing on  of  business  being  upon  the  city,  we  can- 
not presume  a  larger  membership.  We  would 
not  be  understood  as  departing  from  the  deci- 
sion in  Martin  v.  State,  50  Ala.  34,  where  such 
transactions  In  a  club  were  held  to  be  sales; 
nor  Is  this  decision  authority  upon  any  case 
which  may  arise  under  police  regulations  of 
liquor  selling,  made  either  by  statute  or  ordi- 
nance. Under  the  rule  that  courts  will  not 
pass  upon  the  constitutionality  of  a  statute 
where  the  decision  can  be  properly  placed 
upon  other  grounds,  we  decline  to  consider  the 
constitutionality  of  the  club's  charter  provi- 
sion reciting  that  such  disposition  of  liquors 
"shall  not  constitute  a  sale  thereof,  bnt  sliall 
be  held  and  treated  as  a  consumption  by  such 
members  of  their  own  property."  The  judg- 
ment of  the  city  court  will  be  reversed,  and 
the  judgment  here  rendered  In  favor  of  the 
defendant 


(UI  Ala.  292) 

CHRISTIAN-CKAFT  GROCBRT  CO.  v. 

KLING. 

(Supreme  Court  of  Alabama.     April  6,  1899.) 

Hbce^nics'  Lisns — ^Biix  to  Enpoboi — HiTLTiri.- 

RIOU8NB8S — CONTB^OTOBa — MOBTOAQBg. 

1.  A  bill  alleging  that  complainant  furnished 
material  and  performed  worli  in  and  about  the 
construction  of  defendant's  mill,  under  a  con- 
tract made  by  complainant  with  defendant, 
shows  that  the  material  was  furnished  and  the 
work  was  done  by  him  as  an  original  contrac- 
tor. 

2.  A  bill  to  establish  a  lien  and  enforce  the 
same  against  real  estate  and  improTements  al- 
leged that  one  of  the  defendants  had  severed 
machinery,  and  carried  it  out  of  the  state,  after 
the  lien  had  attached,  and  prayed  that  the  court 
decree  that  complainant  hare  a  lien  on  the 
land,  and  that  the  same  be  sold,  and  that  said 
defendant  be  required  to  replace  the  machinery, 
or  to  account  for  its  value.  HM,  that  the  bill 
was  not  multifarious. 

3.  The  joinder,  in  a  bill,  of  prior  mortgagees 
as  parties  defendant  for  the  purpose  of  subor- 
dinating their  liens  to  complainant's  lien  to  the 
extent  of  the  improvement  for  which  complain- 
ant seeks  to  establish  and  enforce  his  lien,  does 
not  make  the  bill  multifarious. 

4.  A  mechanic's  lien  is  superior  to  the  lien  of 
a  mortgagee  as  to  the  increased  value  of  the 
property,  due  to  Improvements  made  by  the 
lienor  subsequent  to  the  mortgage. 

Appeal  from  chancery  court,  Mobile  coun- 
ty; William  a  Tayloe,  Chancellor. 

The  bill  in  this  case  was  filed  by  August 
Kllng  against  the  Christian-Craft  Grocery 
Company  and  others  to  enforce  a  mechanic's 
and  material  man's  lien  for  work  and  labor 
done  and  material  furnished.  The  bill  al- 
leged: "That  during  the  months  of  April  and 
May,  1896,  orator  furnished  to  the  defendant 
the  Fruitdale  Lumber  Company  certain  mate- 
rials, fixtures,  engine,  and  machinery,  which 
material,  engine,  and  machinery  were  furnish- 
ed for  and  were  used  in  constructing  and  re- 
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pairing  and  In  the  completion  of  an  unfinished 
■team  sawmill  of  the  said  defendant  the  Frnlt- 
dale  Lumber  Company,  and  he  also  performed 
certain  work  and  labor  upon  the  engine,  boiler, 
fixtures,  and  machinery  contained  In  said  milL 
Said  work  and  labor  were  performed,  and 
said  materials,  fixtures,  engine,  and  machinery 
were  furnished,  under  a  contract  made  by 
orator  with  the  said  defendant  the  Frultdale 
Lumber  Company.  An  Itemized  statement  of 
the  work  and  labor  so  done  and  performed  by 
orator,  and  ttie  material,  fixtures,  engine,  and 
machinery  aa  furnished  by  orator.  Is  hereto 
attached,  marked  'Exhibit  A.' "  The  blU  also 
alleged  that  appellee,  within  six  months  after 
said  Indebtedness  accrued,  to  wit,  on  the  6tb 
day  of  August,  1896,  filed  In  the  office  of  the 
Judge  of  probate  of  Washington  county,  Ala., 
the  county  in  which  the  property  was  sit- 
uated, a  statement  in  writing,  yerlfled  by  the 
oath  of  appellee,  containing  a  Just  and  true  ac- 
count of  the  demand  after  all  Just  credits  had 
been  given,  and  describing  the  one  acre  of  land 
and  the  Improvements  upon  which  the  lien 
was  claimed.  The  bill  further  alleged  tliat  the 
defendant  Blanchard  claimed  to  hold  a  mort- 
gage upon  the  said  sawmill  of  the  Fruitdale 
Lumber  Company,  which  mortgage  was  prior 
In  time  to  the  lien  of  appellee.  It  also  alleged 
that,  after  the  work  and  labor  were  perform- 
ed, and  after  the  materials,  fixtures,  engine, 
and  machinery  had  been  furnished,  the  de- 
fendants the  Chrlstlan-Craft  Grocery  Com- 
pany and  the  D.  R.  Dunlap  Mercantile  Com- 
pany sued  out  attachments  against  the  Fruit- 
dale  Lumber  Company,  and  caused  the  same 
to  be  levied  by  the  sheriff  of  Washington 
county  upon  the  said  steam  sawmill,  its  ma- 
chlnery,  and  the  lands  upon  which  It  was  sit- 
uated; and  that  after  the  levy  of  said  at- 
tachments, and  after  appellee's  dalm  had 
been  filed  In  the  probate  court  of  Washington 
connty,  said  defendants  the  Chrlstlan-Craft 
Grocery  Company  and  the  D.  R.  Dunlap  Mer- 
cantile Company  obtained  an  order  of  sale  of 
the  machinery  upon  which  appellee  claimed  his 
lien,  and  sold  the  same,  and  at  such  sale  the 
defendant  the  Chrlstlan-Craft  Grocery  Com- 
pany became  the  purchaser,  and  It  caused  said 
machinery  upon  which  appellee  claimed  a  Uen 
as  before  stated  to  be  torn  from  said  steam 
sawmill  building,  and  shipped  out  of  the  state 
of  Alabama.  The  bill  also  alleged  that  the 
building,  engine,  and  machinery  were  pur- 
chased and  erected  for  the  sole  purpose  of 
manufacturing  lumber,  and  that  such  engine 
and  machinery  were  essential  to  the  manufac- 
ture of  lumber,  and  that  the  work  and  labor 
done  and  performed  by  appellee  upon  said  fix- 
tures, engines,  and  machinery  greatly  enhanced 
the  value  of  said  sawmUl  and  the  machinery 
contained  therein.  The  Frultdale  Lumber  Com- 
pany, John  W.  Blanchard,  the  Christian-Craft 
Grocery  Company,  the  D.  R.  Dunlap  Mercan- 
tile Company,  and  D.  J.  Long  were  made  par- 
ties defendant.  The  prayer  of  the  bill  was  for 
the  court  to  ascertain  and  fix  the  amount  of 
appeUee's  claim  against  the  Frultdale  Lum-. 


ber  Company,  and  to  decree  that  be  had  a  Uen 
upon  said  one  acre  of  land  and  upon  the  Im- 
provements thereon  for  the  work  and  labor 
done  and  performed  by  him,  and  that  the 
court  would  ascertain  the  extent  of  the  en- 
hanced value  Imparted  to  said  one  acre  and  to 
the  Improvements  thereon  by  the  work  and 
labor,  materials,  fixtures,  engine,  and  ma- 
chinery furnished  by  appellee,  and  that  he  be 
decreed  to  have  a  lien  thereon  to  the  extent  of 
said  enhanced  value,  superior  to  the  defend- 
ant Blanchard,  and  that  the  respective  rights 
and  priorities  of  Blanchard  and  appellee  be  ad- 
Justed,  and  said  property  be  sold,  and  thv 
proceeds  apportioned  between  them  according 
to  their  respective  priorities.  The  bill  fur- 
ther prayed  that  the  defendant  the  Chrlstlan- 
Craft  Grocery  Company  be  required  to  restore 
and  replace  In  said  steam  sawmill  building  the 
machinery,  fixtures,  and  engine  purchased  by 
It  at  said  sheriff's  sale,  and  afterwards  caused 
by  It  to  be  removed  from  said  mill  building; 
and,  upon  the  said  defendant  failing  so  to  do, 
that  the  value  of  said  machinery,  engines,  and 
fixtures  be  ascertained,  and  a  decree  rendered 
against  It  for  such  value.  By  the  prayer  of 
the  bill  the  defendants  D.  R.  Dunlap  Mer- 
cantile Company  and  D.  J.  Long,  the  sherUf 
of  Washington  county,  were  required  to  pro- 
pound such  claim  as  they  or  either  of  them 
may  have  upon  the  said  one  acre,  and  upon 
the  Improvements  thereon,  and  upon  the  said 
machinery,  engine,  and  fixtures.  There  was 
also  a  prayer  for  general  relief.  The  Chris- 
tian-Craft Grocery  Company  and  the  D.  R. 
Dunlap  Mercantile  Company  demurred  to  this 
bill  ni>on  the  following  grounds:  "(1)  Because 
It  is  multifarious,  in  that  it  seeks  to  fasten  a 
mechanic's  lien  on  property  now  situated  In 
Washington  county,  Alabama,  and  also  seeks 
to  compel  the  replacing  of  certain  property  not 
now  In  the  state  of  Alabama  back  upon  said 
property  In  said  Washington  county,  or  for 
damages  for  failing  to  do  so.  (2)  Because  it 
Is  multifarious  in  this,  viz. :  It  has  for  its  pur- 
pose the  enforcement  of  a  mechanic's  lien 
and  material  man's  Uen,  and  also  to  recover 
property  not  in  the  state  of  Alabama,  or  Its 
alternative  value  of  the  defendant  the  Chrls- 
tlan-Craft Grocery  Company.  (3)  It  Is  multi- 
farious In  this,  viz.:  It  seeks  the  enforcement 
of  distinct  and  separate  matters  of  equitable 
cognizance  between  the  same  parties  of  so 
dissimilar  character  as  to  render  It  nnflt  that 
they  should  be  litigated  in  the  same  ^ult.  (4) 
It  la  multifarious  in  that  It  makes  one  D.  J. 
Long  a  co-defendant,  and  falls  to  show  that 
he  has  any  Interest  In  this  suit.  (5)  It  falls  to 
show  what  were  the  terms  of  the  contract  be- 
tween the  complainant  and  the  Frultdale  Lum- 
ber Company.  (6)  It  falls  to  show  whether 
complainant  was  an  original  contractor,  or  a 
material  man,  or  a  Journeyman,  or  day  labor- 
er, as  to  the  demand  filed  In  the  probate 
Judge's  office  in  Washington  county,  Alabama. 
(7)  It  fails  to  state  facts  which  show  that  the 
complainant's  demand  filed  in  the  probate 
Judge's  office,  as  aforesaid,  was  such  a  de- 
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mand  imder  tbe  contract  erlatlng  b^ween 
complainant  and  tbe  Fniitdale  Lumber  Com- 
pany as  the  filing  thereof  on,  to  wit,  the  Stb 
day  of  Augost,  1886,  and  within  six  monitis 
after  tbe  Indebtedness  kccrued,  as  stated  U 
said  bill,  would  be  sufflclent  to  fasten  a  Hen 
on  the  property  described  In  said  bill.  (8)  It 
is  not  shown  that  any  notice  of  the  filing  of 
the  demand  in  the  probate  Judge's  ofBce  was 
given  to  the  Frultdale  Lumber  Company  as 
to  all  such  claims  therein  as  are  for  work  and 
labor  done  as  a  journeyman  or  day  laborer,  or 
as  to  all  such  claims  therein  as  are  those  of  a 
material  man,  and  not  as  original  contractor. 
(9)  It  fails  to  show  a  filing  of  the  demand  in 
the  probate  judge's  office  within  the  time  re- 
quired by  law,  so  as  to  establish  a  lien  for  all 
such  claims  therein  as  the  complainant  was 
entitled  to  claim  as  a  Journeyman  or  day  la- 
borer. (10)  It  fails  to  show  said  contract  was 
made  with  the  owner  of  said  sawmill,  or  the 
proprietor  thereof,  or  his  agent,  architect,  trus- 
tee, contractor,  or  subcontractor.  (11)  It  fails 
to  show  said  contract  was  made  with  the  own- 
er of  the  one  acre  of  land  de8cril>ed  in  the 
complaint,  or  the  proprietor  thereof,  or  his 
agent,  architect,  trustee,  contractor,  or  sub- 
contractor. (12)  It  seeics  to  fasten  a  lien  for 
an  indebtedness  which  accrued  more  than  six 
months  before  the  filing  of  the  claim  of  Hen 
in  the  o£9ce  of  the  probate  judge,  as  appears 
from  the  first  item  in  Bzhiblt  A.  (13)  Be- 
cause tbe  bill  fails  to  show  that  complainant 
ever  filed  in  the  probate  judge's  office  of 
Washington  county  a  sufficient  description  of 
the  <Hie  acre  of  land  upon  which  the  lien  is 
claimed.  (14)  Because  the  bill,  and  also  the 
claim  filed  In  the  probate  judge's  office,  dalm 
a  Hen  on  one  acre  of  land  in  Factory  block. 
In  the  town  of  Fmitdale,  Alabama,  and  each 
describes  more  than  one  acre  as  the  land  upon 
which  a  lien  is  claimed.  (15)  Because  it  falls 
to  show  that  tbe  land  described  in  tbe  claim 
filed  as  above  stated  is  in  an  incorporated  city, 
town,  or  Tillage."  Upon  tbe  submigsion  of  the 
cause  upon  the  demurrers,  the  court  rendered 
a  decree  OTermling  them.  From  this  decree 
the  Christian-Craft  Grocery  Company  prose- 
cutes the  present  appeal,  and  assigns  the  ren- 
dition thereof  as  error.    Affirmed. 

Outs.  L.  Bromberg,  Jr.,  for  appellant  Bes- 
tor  &  Cray,  for  appellee. 

McCLBLLAN,  O.  X  This  ts  a  bill  to  enforce 
a  mechanic's  and  material  man's  lien  on  cer- 
tain machinery  CMistituting  a  sawmill,  and 
upon  the  lot  of  land  upon  which  the  sawmill 
plant  was  located. 

1.  The  objection  to  the  bill,  taken  by  demur- 
rer, that  it  does  not  show  but  that  the  work 
done  by  the  complainant  was  that  of  a  jour- 
neyman artisan,  and  not  by  a  contractor,— 
the  gnestton  being  important  in  relation  to 
the  statute  of  limitations,— is  without  merit 
OlTing  the  bill  a  fab:  construction,  it  does  suf- 
ficiently appear  that  complainant's  claim  is  for 
materials  furnished  and  work  done  by  him  as 


an  original  contractor,  and  hence  that  tala 
claim  of  lien  and  itemized  account  was  season- 
ably filed  In  the  office  of  the  Judge  of  probate. 

2.  The  bill  also  sufficiently  shows  the 
amount  of  the  claim,  and  when  it  became  due; 
and  the  objection  in  this  connection  is  with- 
out merit 

3.  The  bill  Is  not  multifarious,  nor  other- 
wise objectionable,  because  of  the  facts  therein 
alleged  that  tbe  Christian-Craft  Grocery  Com- 
pany had  wrongfully  removed  the  machinery 
from  the  sawmill  after  complainant's  lien  at- 
tached, and  carried  it  out  of  the  state;  nor  be- 
cause  of  its  prayer  that  they  be  decreed  to  be 
trustees  thereof,  and  either  to  return  tbe  same, 
or  to  account  for  the  value  thereof  to  com- 
plainant Smith  T.  Smith,  106  Ala.  2S6,  17 
South.  680. 

4.  Nor  is  the  bill  multifarious,  or  otherwise 
bad,  for  making  prior  mortgagees  parties,  and 
seeking,  as  against  them,  to  subject  to  com- 
plainant's demand  that  part  of  the  value  of 
the  property  which  resulted  from  the  improve- 
ments which  complainant  put  niK>n  it  in  labor 
and  supplies.  The  object  of  the  bin  is  sin- 
gle—to enforce  the  lien,— and  such  will  be 
the  effect  of  granting  the  r^ef  prayed.  So 
long  as  oidy  this  end  is  kept  in  view  and 
sought  to  be  effectuated,  it  caimot  be  said  to 
be  multifarious,  however  many  respondents 
may  be  brought  in,  and  however  diverse  and 
independent  may  be  their  claims  and  attitudes 
with  respect  to  each  other.  Having  the  right 
in  and  under  one  bill  to  all  relief  necessary  to 
the  full  effectuation  of  his  Hen  on  this  prop- 
erty, aU  Interests  in  it  entitled  to  a  day  in 
court  may  well  be  brought  In  under  tbe  bill. 

5.  That  complainant  is  entitled  to  subject 
the  Increased  value  of  the  property  due  to  his 
improvement  and  betterment  of  it  after  the 
execution  of  the  mortgage  Is  clear.  Wimberly 
T.  Mayberry,  94  Ala.  240,  10  South.  157. 

It  appears  by  the  bill  that  the  lot  of  land 
upon  which  the  sawmill  was  situated  at  the 
time  the  Hen  asserted  accrued  is  in  the  town 
of  Fmitdale.  It  is  therefore  immaterial  that 
the  lot  contains  more  than  one  acre.  Acts 
1894-95,  p.  1288.  The  decree  overruling  the 
demurrer  to  the  bill  must  be  affirmed. 


OHADWICK  T. 


(Ul  Ala.  S80) 
OHADWICK. 


(Snpreme  0>nrt  of  Alabama.     April  5,  1899.) 

Sfbcivio  Pbbfobm^nob — CoNTimions  Dutiss 
— Plb^dino. 

1.  Equity  will  not  decree  specific  perform- 
ance of  a  contract  to  convey  knd,  where  the 
consideration  is  an  agreement  of  complainant  to 
allow  defendant  to  reside  with  him,  and  to  sup- 
port her  for  life;  since  it  involves  the  perform- 
ance of  continuous  duties,  which  the  court 
cannot  enforce  by  process. 

2.  In  suits  for  specific  performance  of  con- 
tracts, unless  there  is  mutuality  as  to  the  reme- 
dy, as  well  as  the  obligation,  so  that  complain- 
ant can  be  compelled  to  perform  as  well  as 
defendant  the  parties  will  be  left  to  other  reme- 
dies. 

3.  A  bill  to  compel  the  execution  of  a  con- 
veyance, alleging  that  defendant's  name  was 
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written  on  the  deed  by  her  direction,  without 
any  averment  as  to  whether  it  was  acknowl- 
edgred,  is  defectiTe,  since  it  may  be  inferred 
that  the  execution  was  already  complete. 

Appeal  from  chancery  court,  Russell  county; 
Jere  N.  WiUlams,  Gbancellor. 

Bill  by  J.  L.  Ctaadwlck  against  M.  F.  Cbad- 
wlck  for  Injunction  to  restrain  an  action  of 
ejectment,  and  for  decree  of  specific  perform- 
ance of  a  contract  From  a  decree  dismissing 
the  bin,  complainant  appeals.    Affirmed. 

In  the  bill  the  complainant  alleged  that, 
some  six  or  seven  years  ago,  be  and  his  two 
brothers,  T.  H.  Chadwlck  and  O.  D.  Cbai- 
wlck,  and  his  mother,  M.  F.  Chadwlck,  the 
defendant,  purchased  from  one  D.  B.  Preston 
a  certain  described  tract  of  land.  That  the 
said  land  was  bought  on  credit,  and  that  he 
and  his  two  brothers  Just  named  paid  the 
entire  purchase  money  therefor,  but  the  deed 
was  executed  by  Preston  to  his  mother,  M.  F. 
Chadwlck.  That  after  said  purchase,  to  wit, 
in  November,  1S94,  there  was  an  agreement 
entered  into  between  the  complainant,  T.  H. 
Chadwlck,  O.  D.  Chadwlck,  and  M.  F.  Chad- 
wlck, by  which  the  complainant  was  to  pay 
to  T.  H.  Chadwlck  and  O.  D.  Chadwlck,  each, 
$150  for  his  respective  Interest  In  the  lands 
purchased  from  Preston;  and  that  In  said 
agreement  the  complainant  obligated  himself 
to  take  care  of  and  support  his  mother,  M.  F. 
Chadwlck  (who,  at  that  time,  was  a  widow), 
the  rest  of  her  natural  life,  furnishing  her  a 
residence  with  him,  and  support.  That,  for 
this  consideration,  the  said  T.  H.  Chadwlck 
and  O.  D.  Chadwlck  and  M.  F.  Chadwlck  were 
to  execute  to  the  complainant  a  deed,  convey- 
ing their  Interest  In  said  lands.  It  was  then 
averred  that  the  complainant  bad  complied 
with  his  part  of  the  contract  by  payment  to 
T.  H.  and  O.  D.  Chadwlck  of  the  $150  each, 
and  had  furnished  a  home  and  suppOTted  the 
said  M.  F.  Chadwlck  up  to  February,  1806, 
when  she  voluntarily  left  the  complainant's 
home;  that,  on  November  5,  18&1,  there  was 
a  deed  purporting  to  convey  the  Interest  of 
said  parties  In  said  lands;  that  this  deed  was 
signed  by  T.  H.  Chadwlck  and  O.  B.  Chad- 
wlck; and  that,  at  the  time  of  their  execution, 
the.  said  M.  F.  Chadwlck  comidalned  that  she 
could  not  see  well  enough  to  write  her  name 
to  the  deed,  and  requested  a  justice  of  the 
peace,  who  was  present,  to  write  her  name  for 
ber;  that  he  did  so,  making  her  mark  for  her, 
but  the  said  M.  F.  Chadwlck  did  none  of  the 
mechanical  work  of  writing  her  name,  or  of 
making  her  mark.  It  was  averred  that,  after 
the  voluntary  abandonment  of  his  home  by 
M.  F.  Chadwlck,  the  complainant  repeatedly 
requested  her  to  return  thereto,  In  order  that 
he  could  furnish  her  a  home  and  support,  as 
he  had  contracted  to  do,  but  that  she  had  de- 
clined to  do  80.  The  complainant  then  aver- 
red that,  in  July,  1896,  M.  F.  Chadwlck  had 
bronght  an  action  of  ejectment  against  him 
for  the  recovery  of  said  lands,  and  that  said 
action  was  then  pending.  The  prayer  of  the 
bill  was  for  an  injunction  to  restrain  the  fur- 


ther prosecution  of  the  action  of  ^ectment, 
and  for  a  decree  requiring  the  defendant  to 
apeclflcally  perform  the  contract  entered  into, 
by  which  she  was  bound  to  convey  to  the  com- 
plainant her  interest  in  the  lands  Involved  in 
the  controversy.  The  defendant  filed  an  an- 
swer, in  which  she  set  up  that,  at  the  time  of 
the  purchase  of  the  lands  referred  to  in  the 
said  bill,  the  complainant  and  his  two  brothers 
were  minors;  that  said  lands  were  bought 
Jointly  by  the  comidalnant  and  his  two  broth- 
ers and  herself,  and  were  paid  for  with  money 
made  by  the  joint  labor  of  herself  and  her 
said  three  sons.  She  denied,  in  her  answer, 
making  any  such  agreement  as  was  averred 
in  the  bin,  and  set  up  that  she. left  bis  home 
because  of  threats  of  bodily  Injury  which  the 
complainant  had  made  against  her,  and  which 
caused  her  to  fear  her  personal  safety.  That 
she  could  write,  herself,  and  had  not  author- 
ized the  signing  of  the  deed  by  the  justice  of 
the  peace.  The  evidence  In  behalf  of  the  com- 
plainant tended  to  substantiate  the  averments 
of  the  bill  of  complaint,  while  the  evidence  for 
the  defendant  tended  to  support  the  averments 
of  her  answer.  On  the  final  submission  of  the 
cause,  on  the  pleadings  and  proof,  the  chan- 
cellor decreed  that  the  complainant  was  not 
entitled  to  the  relief  prayed  for,  and  ordered 
the  bill  dismissed.  From  this  decree  the  com- 
plainant appeals,  and  assigns  the  rendition 
thereof  as  error. 

Smith  &  Henry,  for  appellant  J.  3.  Aber- 
crombie,  for  appellee. 

SHARPS,  J.  The  contract  described  in 
this  bill  belongs  to  a  peculiar  class,  to  which 
the  remedy  of  specific  enforcement  Is  not 
adapted  or  applied.  The  chief  consideration 
moving  to  the  defendant  for  the  conveyance 
which  the  complainant  seeks  to  compel  Is  the 
agreement  on  bis  part  to  allow  the  defendant 
to  reside  with  him,  and  to  support  ber  during 
her  life.  It  is  an  undertaking  which  implies 
the  legal  duty  on  his  part  not  only  to  fur- 
nish necessaries  for  defendant's  support  but 
to  treat  her  with  due  consideration,  so  that 
her  existence  as  a  member  of  his  household 
might  be  at  least  tolerable.  The  court  of 
equity  will  not  undertake  to  regulate  or  con- 
trol the  performance  of  such  continuous  du- 
ties, and  it  would  be  powerless  to  do  so  by 
any  of  its  processes.  Bumpus  v.  Bumpus, 
53  Mich.  340,  19  N.  W.  29;  Bourget  v.  Mon- 
roe, 68  Mich.  663,  25  N.  W.  514;  Mowers  v. 
Fogg,  45  N.  J.  Eq.  120,  17  AtL  296.  Even  if 
such  power  Kcisted,  yet  its  exercise  in  such 
a  controversy,  between  a  mother  and  her  son, 
would  be  of  doubtful  expediency.  The  Inci- 
dents of  such  Interference  by  the  court  would 
go  far  to  engender  feelings  of  antagonism 
between  the  parties,  destmctlTe  of  the  affec- 
tion and  confidence  natural  to  the  relation, 
and  which,  in  the  interest  of  society  at  large, 
the  court  of  equity  would  conserve,  rather 
than  disrupt  But,  aside  from  any  ethical 
consideration,  and  upon  general  principles  of 
equity,  the  jurisdiction  will  be  dedUned,  be- 
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«aiue  of  the  ineqnallty  In  which  the  parties 
are  placed  by  such  contract  In  respect  to  the 
remedy  for  Its  enforcement.  To  compel  Its 
observance  by  one,  when  its  benefits  could  not 
be  secured  to  the  other,  wonld  be  alike  an- 
eqvial  and  Inequitable.  Upon  that  ground,  the 
doctrine  is  well  established,  aa  applicable  to 
suits  for  specific  performance,  that,  though  no 
difficulty  may  attend  the  execution  of  the  con- 
tract on  the  part  of  the  defendant,  yet,  unless 
there  be  mutuality  as  to  the  remedy  as  well 
as  the  obligation,  so  that  the  complainant.  In 
case  of  his  defection,  could  be  compelled  to 
perform,  the  parties  will  be  left  to  other  rem- 
edies. Iron  Age  Pub.  Co.  t.  W.  U.  TeL  Co., 
S3  Ala.  408,  3  South.  449;  Irwin  T.  Bailey,  72 
Ala.  407;  Fry,  Spea  Perf.  {  286;  Pom.  Cont 
f  162.  If  the  defendant's  presentment  of  the 
case  be  the  true  one,  the  remedy,  If  it  existed, 
might  well  be  applied  in  her  favor,  since  it 
reveals  a  gross  breach  of  his  obligation  in  re- 
spect of  his  treatment  of  the  defendant.  But 
the  bill  is  without  equity,  and  the  plaintiff's 
case  fails,  regardless  of  the  matters  set  up  in 
defense,  so  that  partlcniar  reference  to  those 
matters  Is  unnecessary.  It  may  be  noticed 
that  the  bill,  being  to  compel  a  conveyance.  Is 
also  defective  in  not  averring  with  more  cer- 
tainty a  failure  of  defendant  to  execute  the 
conveyance.  It  avers  that  her  name  was 
written  upon  the  deed,  by  her  direction,  in  a 
way  which  may  have  amounted  to  a  valid 
signature,  and  is  silent  as  to  whether  there 
was  any  attestation  or  acknowledgment;  leav- 
ing room  for  the  inference,  which  may  be 
drawn  against  the  pleader,  that  the  execution 
of  the  deed  was  completed.  The  decree  of 
the  chancery  court  will  be,  In  all  things,  af- 
firmed. The  appellant  will  pay  the  costs  of 
the  appeal  in  this  and  in  the  chancery  court 
Affirmed. 


<B1  t«.  Ann.  1060) 
BOSCHBB  T.  PAUCHT.     (No.  12,963.)! 

(Supreme  Conrt  of  Loaislana.     March  20, 

1890.) 
IiAin>L0Bi>— TTnlawtoi.  Fbotibionai.  Bxizttbs— 

Dl.ICkOBS. 

Bvidently  defendant  in  two  salts,  in  which 
she  sued  out  provisional  seisnrea  before  one  of 
the  city  courts,  was  in  error  aa  to  the  amount 
due  her,  and  was  absolutely  without  right  to 
the  rental  claimed.  The  writs  were  dissolTed. 
Damages  growing  out  of  a  provisional  seizure 
made  on  a  claim  which  had  already  been  paid 
are  due  by  defendant. 

(Syllabus  by  the  Court.) 

Appeal  from  dvll  district  court,  parish  of  Or- 
leans; Nicholas  H.  Rightor,  Judge. 

Action  by  Tousain  P.  Boscher  against  Bar- 
bara Fancht  Judgment  for  plaintiff  for  less 
than  the  amount  sued  for,  and  he  appeals. 
Amended  and  affirmed. 

Oliver  B.  Sansum,  for  appellant.  E.  How- 
ard McCaleb,  for  appellee. 


1  Behearing  denied  May  1,  1890. 


BREAUZ,  J.  Plaintiff  sues  defendant,  an 
old,  widowed  lady,  whose  means  are  limited, 
for  the  sum  of  $10,000  damages.  He  charges 
that  about  the  Ist  of  September,  1896,  de- 
fendant maliciously  and  without  probable 
cause  brought  suit  In  the  Eirst  city  court  of 
New  Orleans  against  plaintiff  for  an  amount 
she  claimed  was  due  for  rent,  and  caused 
plaintiff's  stock  in  trade  to  be  seized  and  taken 
out  of  his  iiosaession  until  the  cause  was  beard 
by  the  court,  and  finally  determined  In  his  fa- 
vor. This  was  for  rent  due  at  the  end  of 
April,  under  the  contract.  Plaintiff  further 
charges  that  about  the  3d  of  September,  1896, 
the  defendant  brought  a  certain  other  suit  in 
the  same  court  for  rental  for  the  month  of  Sep- 
tember following,  and  a  second  time  had  his 
goods  and  chattels  seized  and  taken  possession 
of  by  the  sheriff,  by  whom  they  were  kept  until 
the  cause  was  tried,  and  again  decided  in 
plaintiff's  favor.  Plaintiff  aveis  that  defend- 
ant's intention  In  Instituting  these  two  suits 
was  to  harass  him,  and  Injure  and  destroy 
his  good  name  and  credit  Defendant,  in  an- 
swer, ffied  the  plea  of  general  denial.  The 
facts  are  that  defendant  had  been  paid  on  the 
day  tliat  she  sued  plaintiff  the  first  time  and 
took  a  writ  of  provisional  seizure.  This  was 
shown  by  a  receipt  Introduced  in  evidence. 
Although  the  evidence  regarding  the  payment 
of  her  rent  by  plaintiff  when  she  brought  the 
second  suit  and  took  out  the  second  provision- 
al seizure  is  not  as  conclusive  as  In  the  first 
case,  yet  it  does  f^pear  that  she  bad  been 
paid.  George  Dast,  a  lad,  testifled  that  the 
rental  claimed  by  defendant  was  paid  on  the 
2d  day  of  September,  and  that  he  wrote  the 
receipt  for  the  amount,  which  receipt  was  in- 
troduced in  evidence.  The  date  of  the  receipt 
was  torn  off.  The  following  Is  a  copy:  "New 
Orleans,  Sept.  [date  torn  off].  Received  from 
Mr.  T.  Boscher  the  sum  of  twen^-eight  dol- 
lars for  one  month's  rent.  The  month  begin- 
ning on  the  Ist  of  September,  and  ending  on 
the  30th  of  September,  1896.  Received  pay- 
ment in  full.  [Signed]  Leontine  Faucht" 
There  is  some  confiict  in  the  testimony  regard- 
ing this  receipt  Plaintiff  and  the  other  wit- 
nesses testify  that  It  was  given  for  rent  paid 
before  the  seizure.  The  defendant  swears 
that  it  was  paid  after  the  seizure  of  the  prop- 
erty had  been  made.  It  was  proven  that  plain- 
tiff (defendant  here)  acted  under  the  advice  of 
an  attorney  at  law.  Plaintiff  valued  his  stock 
in  trade  at  the  date  of  the  seizure  at  about 
$700.  His  goods  were  under  seizure  about  20 
days.  He  usually  bought  for  cash.  He  claims 
that  he  bad  credit  among  the  merchants,  which 
was  injuriously  affected  by  the  seizure.  His 
sales  would  average  about  |125  per  month. 
He  kept  no  books.  The  plaintiff,  as  a  wit- 
ness in  his  own  behalf,  was  asked  by  his 
counsel  to  tell  the  Jury,  as  near  as  he  could, 
the  amount  of  damages  be  had  sustained  by 
the  seizure.  He  answered  that  he  had  about 
$800  worth  of  goods  in  the  yard,  and  they 
were  damaged  by  rain;  that  his  credit  and  his 
name  were  good;  that  be  had  been  In  business 
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23  yean.  He  vahied  his  credit  and  name  at 
18,000  or  19,000,  and  be  had  no  more  credit 
He  1b  the  only  witness  who  testified  regarding 
the  value  of  bis  credit  and  name,  and  this  In 
general  terms,  as  stated  above.  The  case  was 
tried  before  a  Jury.  From  the  verdict  and 
the  Judgment  of  the  court  condemning  the  de- 
fendant to  pay  damages  In  the  sum  of  1100, 
plaintiff  prosecutes  this  appeal. 

As  the  amount  of  rent  had  been  paid  In  full, 
defendant  was  at  fault  In  taking  out  the  two 
writs  of  provisional  seizure  under  which  she 
caused  plaintiff's  property  to  be  seized.  The 
facts  do  not  show  any  particular  motive  on 
her  part  Her  anxiety  evidently  was  to  col- 
lect closely  all  due  her,  and  In  her  apprehen- 
sion that  she  had  not  ccdlected  she  sought  to 
recover  too  much.  She  was  not  careful 
enough.  Conned  urges  In  her  defense  that  un- 
der article  287  of  the  Code  of  Practice  a  lessor 
may  take  out  a  writ  of  provisional  seizure, 
whether  the  rent  be  doe  or  not,  "provided, 
that  in  case  the  rent  be  paid  when  It  falls  due, 
the  cost  of  seizure  shall  be  paid  by  him,  and 
tbat  the  measure  of  damages  Is  the  cost  of  the 
seizure."  This  article  does  not  apply  to  the 
case  before  us  for  decision.  Manifestly,  the 
lessor  may  take  out  a  provisional  seizure  prior 
to  the  maturity  of  his  claim  when  the  lessee  is 
about  to  remove  the  pit^wrty  on  wlilch  he 
has  a  lessor's  privilege.  Here  no  such  question 
arises.  Defendant  had  no  claim  1o  become 
due  and  exigible  in  the  future,  no  "debltnm  in 
prsesentl  solvendum  in  futoio,"  no  privilege, 
for  she  had  been  paid;  and  therefore  she  had 
no  cause  to  apprehend  that  her  lessee  would 
remove  his  property,  and  thereby  that  she 
would  be  made  to  lose  the  amount  due  her  as 
lessor.  With  reference  to  the  first  seizure,  it 
is  true  tliat  it  was  discontinued  the  day  after 
It  was  made,  and  it  does  not  appear  that 
plaintiff  thereby  suffered  damages  to  any 
great  extent.  There  was,  none  the  less,  some 
negligence  on  the  part  of  the  defendant  In 
thus  Instituting  proceedings  for  an  amount  not 
due,  which  must  meet  with  the  disapproval 
of  the  court  of  justice.  Another  article  of  the 
Code  of  Practice  directly  applies:  The  lessor 
"shall  be  personally  resxMnsible  for  all  dam- 
ages by  the  defendant,  should  the  seizure  be 
wrongfully  obtained."  Code  Prac.  art  296. 
As  relates  to  the  first  suit,  unquestionably  the 
writ  was  unlawfully  obtained.  The  second 
seizure  also  was  Issued  without  cause  at  de- 
fendant's Instance.  The  weight  of  the  evi- 
dence shows  that  defendant  had  been  paid 
for  September,  as  well  as  for  all  preceding 
months. 

There  remains  for  decision  only  the  ques- 
tion, what  Is  the  amount  of  the  damages 
which  the  plaintiff  has  suffered?  His  business 
was  small.  He  sold  secondhand  goods.  His 
monthly  profits  were  quite  limited,  considered 
from  a  most  favorable  view.  His  limited  stock 
was  bought  for  cash.  We  are  not  Informed  of 
the  profits  he  usually  made  on  his  sales,^ 
whether  small  or  large.  Judging  from  the 
•mount  of  monthly  sales,  the  profits  were  not 


large.  Under  the  clrcumstaiices  we  think  that 
a  small  increase  in  the  Judgment  will  do  Jus- 
tice iMtween  the  parties.  Therefore  the  ver- 
dict and  Judgment  appealed  from  are  amended 
by  increasing  the  amount  of  the  verdict  and 
Judgment  from  $100  to  $250,  with  interest  on 
the  last-stated  sum  at  the  same  rate  and  from 
the  same  date  as  heretofore.  As  amended,  the 
Judgment  is  affirmed. 


(61  Ls.  Ann.  MO) 
BROWN  SHOE  CO.  v.  HILL  et  aL 
(No.  13,137.) 

In  re  BROWN  SHOE  CO. 
(Supreme  Court  of  Louisiana.    April  17,  1889.) 
SUPKam   CODBT — JUBtSDIOTION  —  Afpials   fbom 

codbt  of  afpbai.b — cokstitutiosal  l4.w 
— Wkit  of  Ebbob — Appuoatios. 

1.  The  ruling  in  Re  Ingersoll,  23  South.  889. 
60  La.  Ann.  748,  reafflrmed  as  a  correct  inter- 
pretation of  the  true  meaning  and  intention  of 
article  101  of  the  constitution  of  1898. 

2.  Section  2  of  Act  No.  191  of  the  Acts  of 
1898,  in  declaring  that  the  party  cast  in  the 
conrt  of  appeals,  or  other  person  in  interest, 
who  may  feel  aggrieved  by  tlie  judgment  ren- 
dered, shall,  in  any  case,  have  the  right  to  bring 
the  cause  before  the  supreme  court  for  its  re- 
view and  determination,  goes  beyond  the  con- 
stitutional intendment,  and,  as  far  as  it  does, 
is  not  to  be  followed. 

3.  Where  the  legislative  interpretation  of  a 
constitutional  provision  conflicts  with  the  judi- 
cial interpretation  thereof,  the  latter  prevails. 

4.  A  rule  of  this  court  requires  litigants  mak- 
ing application  for  the  writ  of  review  to  annex 
to  such  application  a  copy  of  the  opinion  of  the 
court  of  appeals  complained  of.  Hereafter  no 
application  for  the  writ  will  be  considered  un- 
less the  opinion  of  the  court  of  appeals  is  so  an- 
nexed. 

(Syllabus  by  the  (3ourt) 

Certiorari  to  court  of  appeals.  Second  circuit 
Action  by  the  Brown  Shoe  Ccsipany  against 
J.  N.  HUl  &  Bro.  and  others.  Application  by 
the  Brown  Shoe  Company  for  certiorari  or 
writ  of  review  to  the  court  of  appeals.  De- 
nied. 
Charles  8.  Wyly,  for  relators. 

BLANCHARD,  J.  This  Is  not  a  case  In 
which  the  writ  of  review  should  be  granted. 
We  took  occasion  In  the  case  of  In  re  Inger- 
soll, 60  La.  Ann.  748,  23  South.  889,  to  lay 
down  the  rule  which  would  govern  tiie  action 
of  the  court  in  respect  to  applications  for  the 
writ  It  was  there  said,  speaking  of  article 
101  of  the  constitution  of  1898:  "It  was  not 
Intended,  by  a  resort  to  the  power  here  grant- 
ed, to  make  of  the  supreme  court  a  sort  of 
superior  coturt  of  appeals  over  the  circuit 
courts,  to  take  Jurisdiction  of  and  hear  and 
determine  any  and  all  cases  that  may  have 
been  decided  by  the  latter  courts  in  the  exer- 
cise of  their  legitimate,  constitutional  Jurisdic- 
tion. In  other  words,  It  was  not  intended  that 
the  circuit  courts  of  appeal  should  be  made 
merely  a  stopping  place  ft>r  causes  between 
one  hundred  dollars  and  two  thousand  dol- 
lars on  their  way  from  the  district  courts  to 
the  supreme  conrt    It  was,  rather,  intended 
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that  the  power  thas  lodged  In  the  anpr^me 
court  Bhould  be  ezerdied  only  In  apedal  (ht 
extreme  cases,  whose  iwcnilar  circnmstances 
as  to  the  facts  or  the  law  goyemlng  the  same 
JostUy,  in  the  opinion  of  this  court,  a  resort 
to  It  For  example,  when  the  court  of  appeals 
refuses  to  be  guided,  in  a  clear  case,  by  the 
well-establlahed  Jurisprndence  as  defined  and 
laid  down  by  this  court,  a  case  would  be  pre- 
sented warranting  this  court  In  sending  down 
its  writ  to  bring  up  sacb  cause  for  review  and 
determination.  This  might  be  necessary  to 
enforce  nniformity  of  Jurisprndence  tbrongb- 
ont  the  state  in  the  courts  thereof.  Other 
cases  for  other  reasons  may  arise  Justifying  a 
resort  to  the  writ,  care  being  always  taken 
against  its  abuse,  to  the  Impairment  of  the 
dignity  and  jfower  and  usefulness  of  the  courts 
of  appeal,  and  protracting  litigation,  and  de- 
ferring the  final  enforcement  of  Just  rights." 
We  have,  as  far  as  po8Sil>Ie,  in  subsequent 
cases  adhered  to  the  ruling  in  the  IngersoU 
Case,  frequently  citing  the  same  as  a  con- 
trolling autiiorlty  In  respect  to  applications  tor 
the  writ  of  review.  We  again  affirm  it  as  a 
correct  interpretation  of  the  true  meaning 
and  intention  of  article  101  of  the  constitution. 
In  saying  this  we  are  not  unmindful  of  Act 
No.  191  of  the  Acts  of  1896,  entitled  "An  act 
relative  to  oonrts  of  appeal  and  to  carry  out 
the  provisions  of  article  101  of  the  constitution 
of  this  state."  Section  2  of  that  act.  In  de- 
claring that  the  party  cast  in  the  court  of 
appeals,  or  other  person  hi  interest,  who  may 
feel  aggrieved  by  the  Judgment  rendered, 
shall,  in  any  case,  have  the  right  to  bring  the 
cause  before  this  court  for  its  review  and 
determination,  goes  beyond  the  constitutional 
Intendment,  and,  so  far  as  it  does.  Is  not  to  be 
followed.  The  case  of  In  re  IngersoU,  and 
other  cases  subsequent  thereto,  defining  the 
troe  meaning  of  the  article  of  the  coiistitation, 
were  decided  prior  to  the  enactment  of  the 
statute  referred  to,  and,  in  so  far  as  the  legis- 
latlve  interpretation  of  the  constltntlon  xwn- 
fllcta  with  the  Judicial  interpretation  thereof, 
It  is  familiar  doctrine  that  the  latter  prevails. 
Hie  application  now  before  us  neither  in  its 
law  nor  facts  presents  snch  a  special  case  as 
that  contemplated  by  the  ruling  in  Re  Inger- 
soD,  and,  were  we  to  grant  the  writ  and  bring 
up  the  case  for  review,  it  could  be  only  upon 
the  hypothesis  that  the  constitution  intended 
to  give  a  farther  and  additional  right  of  ap- 
peal to  litigants  who  may  be  cast  before  the 
courts  of  appeal.  This,  clearly,  was  not  within 
the  contemplation  of  the  framers  of  the  con- 
■titntlon.  In  cases,  however,  presenting  fea- 
tures of  law  or  fact  Justifying  the  granting  of 
the  writ,  If  it  is  granted,  this  court  has  the 
same  power  and  authority  In  reference  to  the 
dedslon  of  such  cases  as  if  the  same  had  been 
lirought  before  us  by  direct  appeal  from  the 
court  of  the  first  instance.  In  the  Instant  case 
Ote  application  for  the  writ  seems  to  proceed 
upon  'ttie  idea  that  the  averment  of  errors  of 
-law  alone  on  part  of  the  court  of  appeals  Jus- 
tlBes  the  granting  <^  the  writ    That  this  is 


B  mistaken  conception  Of .  the  Intention  of 
article  101  of  the  constitution,  and  of  the 
scope  of  the  powers  It  confers.  Is  shown  when 
we  come  to  consider  that,  If  this  wer«  ao, 
every  cote,  practically,  decided  by  the  coorts 
of  appeal,  would  be  reviewable  here,  and  this 
would,  indeed,  be  making  of  the  latter  court 
a  mere  "stopping  place  for  causes  between 
one  hundred  dollars  and  two  thousand  dollars 
on  their  ~  way  from  the  district  courts  to  the 
supreme  court,"  and  would  certainly  be  to  the 
impairment  of  the  dignity  and  usefulness  of 
the  courts  of  appeal,  and  to  the  iffotractlng  of 
litigation.  We  do  not  overlook  thi^t  in  the 
present  application  the  statement  is  made  that 
the  court  of  appeals,  in  one  of  its  rulings,  held 
contrary  to  the  ruling  of  this  court  in  Area  v. 
Mllliken,  35  La.  Ann.  1150,  on  a  similar  point. 
But  an  examination  of  that  case,  in  connection 
with  the  ruling  aforesaid  of  the  court  of  ap- 
peals, does  not  satisfy  us  that  It  Is  necessary 
to  bring  this  case  up  for  review  in  order  to  en- 
force the  principle  of  uniformity  of  Jurispru- 
dence. , 

It  is  proper  to  remark  here  that  the  rule 
of  this  court  requires  litigants  making  appli- 
cation for  the  writ  of  review  to  annex  to  their 
application  a  copy  of  the  opinion  of  the  court 
of  appeals  in  the  case.  While  we  have  not 
applied  the  aforesaid  rule  in  this  particular 
case,  it  is  now  announced  that  hereafta  no 
application  made  to  this  court  for  its  writ  of- 
review  will  be  considered  unless  the  (pinion 
and  decision  complained  of,  or  a  copy  thereof, 
is  so  annexed.  We  are  constrained  to  hold 
that  the  case  presented  does  not  Justify  the 
writ  aafced'for,  and,  accordingly,  the  same  is 
denied. 


(61  La.  Ann.  UR) 

WOODVILLE  V,  KLASING.     (No.  12,862.)  i 

(Supreme  Court  of  Louisiana.    March  20,  1899.) 

SuSPBHSrVS  APPBU/ — DiBMISSAI. — Dbvoluttvi  Af- 

nu. — Bond — Sufficienot — ^Fabtdu 

ON  Appbai» 

1.  The  district  court  had  Jurisdiction  to  de- 
termine the  appellees  have  a  right  to  proceed 
with  their  execution.  Its  dismissal  of  the  sus- 
penaive.  appeal  had  only  that  ettect,  and  left  the 
judgment  debtor  to  whatever  right  she  maj 
nave  to  a  devoiutlve  appeal.  The  ditnissal  of 
the  snapensive  appeal  did  not  prejudice  what- 
ever right  she  may  have  had  to  a  devolutive  Kp- 
peal. 

2.  A  suspensive  appeal  bond  must  be  one-half 
over  and  above  judgment  and  Interest 

3.  While  it  is  true  that  the  amount  of  the 
bond,  as  fixed  by  the  district  judge,  will  auflScc 
for  a  devolutive  appeal,  though  not  enough  for 
a  enspcnslve  appeal,  it  will  not  be  aufflclent  if 
It  is  not  preceded  by  any  order -whatever. 

4.  An  order  was  entered  dismissing  the  ap- 
peal. From  this  judgment,  only  defendant  ap- 
pealed. Defendant  did  not  appeal  from  the 
moneyed  Judgment  rendered  against  her.  It 
follows  appellees  could  not  Join  in  an  appeal 
from  a  judgment  from  which  no  appeal  oad 
been  lodged  before  the  supreme  court,  and  the 
amendments  prayed  for  remained  wlthont  ef- 
fect as  related  to  a  judgment  not  before  Ute 
conrt 

(Syllabus  by  the  Ck)urt.) 

1  Rehearing  denied  May  1,  1899. 
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Appeal  from  cItU  district  conrt,  parish  ot 
Oileaaa;  George  H.  Tb&ird,  Judge. 

Action  by  John  Alonzo  WoodvlUe  against 
Mrs.  WUhelmina  Klasing,  wife  of  Henry  H. 
Brlnkman.  Judgment  for  plalntlfl,  and  de- 
fendant appeals.    Affirmed. 

James  B.  Bosser,  Jr.,  for  appellant  Edwin 
T.  Merrick,  for  appellee. 

BBEAUX,  J.  This  Is  a  snit  by  plalntlfl  to 
collect  a  fee  for  services  rendered  by  him  as 
an  attorney  at  law  In  obtaining  a  Judgment 
for  defendant  against  her  husband  of  separa- 
tion from  bed  and  board  and  separation  of 
property.  Judgment  was  rendered  in  favor  of 
the  plaintiff,  Woodvllle,  for  $2,500,  with  legal 
interest  from  judicial  demand,  and  costs.  A 
suspensive  appeal  was  taken  from  this  Judg- 
ment upon  a  bond  for  $3,850.  Plaintiff  mov- 
ed the  conrt  to  dismiss  the  appeal  on  the 
ground  that  the  bond  was  insufficient  in 
amount  The  motion  was  granted,  and  ap- 
peal dismissed.  A  suspensive  appeal  was  tak- 
en from  the  Judgment  dismissing  the  appeaL 
Plaintiff  here  answered  the  appeal,  alleging. 
In  the  first  place,  that  he  is  entitled  to  a 
Judgment  of  $6,000,  instead  of  $2,500,  and 
that  defendant  had  no  cause  to  appeal.  Ap- 
pdlee's  prayer  Is  for  an  increase  of  $2,500, 
if,  he  averred  in  these  proceedings,  an  increase 
is  permissible;  but  in  case  the  Judgment  Is  a 
finality,  plaintiff  prays  for  10  per  cent,  dam- 
ages for  a  frivolous  appeal.  The  bond,  as  al- 
leged by  appellee,  was  not  sufficient  for  a 
suspensive  appeal 

Principal  and  interest  amoont  to. . . .  $2,598  75 
One-half  over  the  bond 1,299  37 

$3,898  12 
The  Buspenslve  appeal  bond  signed  by  de- 
fendant, we  have  seen,  was  for  less  than  the 
amount  Just  stated.  Appellant  endeavors  to 
meet  plaintlfT's  position  regarding  the  insuf- 
ficiency of  the  bond  by  the  defense  that  a 
bond  for  a  suspensive  appeal  Is  sufficient  to 
sustain  the  appeal  as  devolutive.  As  the  bond 
was  insufficient  In  amount  It  follows  that 
appellant  was  not  entitled  to  a  suspensive  ap- 
peal. The  decisions  sustaining  that  view  up- 
on the  subject  are  clear  enough,  and  the  ar- 
ticle of  the  Code  of  Practice,  being  positive, 
leaves  but  little,  if  anything,  to  interpretation. 
The  requirement  is  that  the  appeal  bond  be 
for  a  sum  exceeding  by  one-half  the  amount 
for  which  the  Judgment  was  given.  Code 
Prac.  art  675.  Here,  If  account  be  taken  of 
the  Interest  on  the  amount  of  the  Judgment 
the  bond  was  for  less  than  the  law  requires. 
It  to  wdl  settled  that  In  making  up  the 
bond.  Interest  should  be  held  as  forming  part 
of  the  Judgment  Ross  v.  Pargond,  2  La.  85; 
Brown  v.  Brown,  9  La.  Ann.  810;  Paland  y. 
Railroad  Co.,  42  La.  Ann.  290,  7  South.  899. 

The  right  vel  non  of  the  lower  court  to  dis- 
miss the  appeal  for  insufficiency  in  amount 
of  the  bond  Is  the  next  question  In  order  for 
our  decision.  The  contention  of  the  defendant 
la.  If  the  amount  of  the  bond  Is  found  insnffi- 


dent,  the  appeal  should  not  hare  been  dis- 
missed, but  that  It  should  have  been  held  to 
operate  only  as  a  devolutive  appeal.  Gen- 
erally, the  only  effect  of  the  party's  failure  to 
comply  with  the  requirements  of  the  law,  aa 
relates  to  the  amount  of  the  bond,  is  to  render 
the  appeal  devolutlye.  The  district  court  In 
such  a  case,  has  Jurisdiction  to  authorize  ttie 
Judgrment  oreditor  to  take  out  his  execution. 
Here  it  Is  manifest  that  plaintiff  had  the 
right  after  the  suspensive  appeal  had  been 
disnUssed,  to  take  out  an  execution,  and  to 
that  extent  at  least  this  right  is  recognized 
by  the  Judgment  of  dismissal  of  defendant's 
appeal.  The  Judgment  was  legal.  This  was 
the  only  effect  the  order  of  dismissal  had.  It 
left  defendant  at  liberty  to  prosecute  a  devolu- 
tive appeal,  if  she  had  such  a  right  under  the 
order  of  appeal  granted.  In  answer  to  posi- 
tion assumed  by  appellant — ^prayer  for  an 
amendment  and  an  Increase  of  the  Judgment 
of  $2,500  appealed  from  to  $5,000  Is  a  waiver 
and  abandonment  of  the  motion  to  dismiss 
the  appeal,  and  likewise  the  prayer  for  10 
per  cent,  on  the  amount  of  the  Judgment  ap- 
pealed from,— we  deem  It  proper  and  suffi- 
cient to  say  that  defendant  has  not  appealed 
from  the  Judgment  rendered  In  the  case 
against  her  and  in  favor  of  plaintiff.  She  ap- 
Itealed  soldy  from  the  Judgment  dismissing 
her  suspensive  appeal,  and  It  follows  not 
from  the  Judgment  Itself.  It  Is  not  before  us 
at  all,  and  for  that  reason  Is  not  considered  by 
as.  We  are  constrained  to  decline  affirming, 
amending,  or  reversing  a  Judgment  from 
which  no  appeal  has  been  taken.  We  are  not 
inclined  to  the  opinion  that  a  devolutive  ap- 
peal lies  In  all  cases  In  which  the  amount  of 
the  bond  is  less  than  is  required  for  a  sus- 
pensive appeal.  When  the  appeal  bond  Is 
given  as  required,  In  amount  fixed  by  the  Or- 
der of  the  court  the  appeal  is  devolutive, 
though  tte  amonnt  thus  fixed  by  the  court 
does  not  exceed  by  half  the  amount  of  the 
Judgment  But  It  Is  different,  in  our  view, 
when,  as  In  this  case,  no  such  order  is  to  be 
found  of  record.  We  had  In  mind  the  case  of 
Poydras  y.  Patln,  6  La.  127,  and  other  cases 
sustaining  a  similar  rule  of  practice,  when 
we  stated,  as  we  did  In  Michenor  y.  Relnach, 
49  La.  Ann.  361,  21  South.  562,  ^"The  amount 
of  the  bond  is  that  floeed  by  the  jodge  a  quo." 
(Italics  ouiB.)  When  there  is  no  order,  the 
mere  fact  that  one  has  attempted  to  give  a 
suspensive  appeal  bond,  bnt  failed,  as  to  the 
amount  of  the  bond  required,  we  very  much 
question  hto  right  to  a  devolutive  appeal 
after  the  court  has  decreed  that  the  bond  is 
not  large  enough  in  amount  for  a  suspensive 
appeal.  If  there  yet  remained  a  right  to  a 
devolutive  appeal,  without  any  ];>receding  or- 
der fixing  an  amount.  It  might  t^ve  rise  to 
some  uncertainty,  even  confusion,  in  matter 
of  appeal,  in  that  it  might  be  claimed  that  a 
bond  for  any  amoimt,  at  first  entitled  a  bond 
for  a  suspensive  appeal,  was  enough  secnrltr 
for  the  costs  and  for  a  devolutive  appeaL 
Such,  we  take  It  never  was  the  Intention. 
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The  weight  of  the  decision,  conaerratiTely,  re- 
quires an  order  from  the  court  When  It  has 
been  complied  with,  It  irlves  rise  to  the  con- 
clusion always  accepted  that  the  court  re- 
quired bond  In  an  amount  sufficient  to  cover 
costs,  but  it  Is  not  left  to  the  party  appealing 
to  determine  the  amount  of  the  bond  for 
su^tenslve  appeal,  however  small,  and  In  case 
It  Is  not  large  enough  to  grant  blm  the  right 
to  a  devolutive  appeal.  The  appeal  from  the 
order  dismissing  defendant's  appeal  was  not, 
In  our  view,  frivolous,  and  not  such  an  appeal 
as  should  be  condemned  by  right  to  seek  at 
the  hand  of  the  court  an  Interpretation  of  the 
Judgment  of  the  dismissal.  The  Judgment  ap- 
pealed from  Is  therefore  affirmed. 


(Q  La.  Ann.  747) 

STATE  ex  rel.  KLOTTBK  ▼.  POLICE 

BOARD  OF  CITY  OP  NEW 

ORLEANS.    (No.  13,038.) 

(Supreme  (}oQrt  of  Louisiana.    April  17,  1899.) 

MuKiciPiLLmBS— Polios  Bo^ri>— Ruiis— Ksw 
TaiAii — ErFBCT — Mandaitds. 

1.  Under  the  powers  granted  to  It  by  law,  the 
police  board  of  the  city  of  New  Orleans  is  vest- 
ed with  authority  to  grant  new  trials  to  par- 
ties convicted  by  it  of  infractions  of  its  rules 
and  regulations;  the  power  being  exercised  at 
its  discretion  if  rules  on  that  subject  have  not 
been  adopted,  and,  if  mles  have  been  adopted, 
then  to  be  exercised  under  the  terms  thereof. 

2.  The  order  of  the  board  granting  a  new  tri- 
al is  generally  final,  and  cannot  be  set  aside  un- 
less inadvertently  given;  certainly  not  in  the 
absence  of  legal  cause,  made  ordinarily  to  ap- 
pear contradictorily  with  the  party  interested. 

3.  An  order  granting  a  new  trial,  as  a  general 
rule,  vacates  a  former  jadgment  without  any 
special  order  to  set  it  aside,  and  leaves  the  case 
as  though  no  trial  had  been  had. 

4.  Where  the  board,  outside  of  its  proper 
powers,  revokes  an  order  for  a  new  trial,  which 
it  had  legally  granted,  mandamus  will  he  to  it. 
commanding  it  to  proceed  to  a  new  trial  of 
the  case. 

(Syllabus  by  the  0>urt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frank  A.  Monroe,  Judge. 

Application  by  the  state,  on  the  relation  of 
David  Klotter,  for  a  writ  of  mandamus  to  the 
police  board  of  the  city  of  New  Orleans. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

The  plaintiff.  In  his  petition,  represented 
that  be  bad  been  for  several  years  a  sergeant 
of  police  of  the  city  of  New  Orleans,  imder 
the  control  and  supervision  of  the  police  board 
of  said  city  under  Act  No.  63,  1888;  that  be 
was  charged  with  oppression  In  office,  conduct 
unbecoming  an  officer,  and  Insult  and  abuse; 
that,  under  the  powers  granted  to  said  police 
board.  It  acted  In  a  Judicial  capacity,  and 
tried  the  charges  so  brought  against  him,  and 
found  him  guilty  of  same,  and  therefore  pass- 
ed sentence  on  blm,  dismissing  him  from  the 
police  force;  that  on  the day  of  Au- 
gust, 1898,  feeling  aggrieved  at  the  verdict 
and  sentence,  he  filed  a  petition.  In  which  he 
alleged  that  since  his  conviction  he  had  dis- 
wyered  additional  evidence,  of  which  he  was 


Ignorant  at  the  time  of  his  trial;  that  the 
charges  against  him  were  unfounded,  and  that 
he  could  and  would  establish  his  Innocence 
were  a  rehearing  granted  him;  that  the  board, 
being  convinced  of  the  error  committed  In 
discharging  relator  from  the  police  force, 
after  due  deliberation,  on  the  28th  of  Sep- 
tember finally  granted  a  rehearing  of  relator's 
case,  and  fixed  the  hearing  thereof  for  Octo- 
ber 12,  1898;  that  on  that  day  the  prosecut- 
ing witness  and  those  for  the  defense  ap- 
peared before  said  board,  when,  on  motion, 
the  board,  without  hearing  plaintiff,  and 
against  his  will  and  consent,  revoked  the  or- 
der granting  a  rehearing,  and  refused  to  pro- 
'  ceed  In  the  examination  of  the  charges  against 
him;  that  said  board  Is  vested  with  Judicial 
powers  quoad  the  members  of  the  police  force; 
that  their  rulings  and  Judgments  are  of  as 
binding  effect  upon  said  board  as  they  are  on 
those  subject  to  them;  that  the  board  has  dis- 
cretionary powers  either  to  grant  or  refuse 
rehearlngs,  with  which  discretion  the  courts 
cannot  interfere;  that,  It  having  granted  pe- 
titioner a  rehearing,  he  was,  by  the  granting 
thereof,  reinstated  In  his  position  on  said  force, 
subject  to  the  charges  pending  against  him; 
that,  the  Judgment  of  dismissal  having  been 
set  aside,  he,  by  said  order,  acquired  the 
right  of  trial  and  Investigation  Into  the  char- 
ges brought  against  him,  and  he  could  not 
have  been  deprived  of  said  right  but  by  due 
process  of  law;  that  the  board  refused  to  try 
said  charges;  that  it  was  a  duty  Imposed  on  It 
by  law;  that  the  law  had  assigned  no  relief  by 
ordinary  means  which  he  could  invoke  to  pro- 
tect his  rights  other  than  the  equitable  writ  of 
mandamus.  He  prayed  for  an  order  directed 
to  said  board  commanding  It  to  proceed  with 
the  trial  of  the  charges  brought  agahist  him, 
and  determine  the  same,  that  the  writ  be 
made  peremptory,  and  that  the  court  grant 
such  orders  and  decrees  as  plaintiff  Is  entitled 
to  under  the  law  and  In  equity.  The  defend- 
ant was  ordered  to  show  cause.  If  any  it  had, 
why  the  relief  prayed  for  should  not  be  grant- 
ed. The  police  board  seems  to  have  made  no 
return.  The  case  was  tried,  and  Judgment 
rendered  by  the  district  court  commanding  the 
police  board  of  the  city  of  New  Orleans  to 
proceed  under  the  new  trial  granted  to  plain- 
tiff with  the  trial  of  the  charges  brought 
against  him,  and  to  hear  and  determine  the 
same.  The  Judgment  recites  that  It  was  ren- 
dered, after  hearing  pleading,  evidence,  and 
counsel,  by  reason  of  the  law  and  the  evi- 
dence, in  favor  of  the  plaintiff  and  against 
defendant.  The  defendant  appealed,  but  filed 
no  brief,  and  made  no  appearance  In  the  su- 
preme court.  The  transcript  comes  up  with- 
out evidence,  though  the  district  clerk  certi- 
fies that  It  contained  all  the  proceedings  had 
and  documents  filed  and  adduced  njfon  the  trial 
of  the  cause. 

E.  A  O'Sullivan,  for  appellee. 

NI<3HOLLS,  C.  J.  (after  stating  the  facta). 
It  was  stated  by  counsel  of  the  plaintiff  in 
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hiB  argument  before  the  court  .tbat  the  order 
of  the  board  granting  a  new  trial  was  aet 
aside,  not  in  the  exercise  of  a  supposed  re- 
served discretionary  right  to  do  so,  but  be- 
cause, in  the  opinion  of  the  city  attorney,  it 
was  without  power  or  authority  to  have  grant- 
ed, as  it  had,  the  order  for  the  new  trial, 
which  was  thus  set  aside.  By  the  sixteenth 
section  of  the  act  creating  the  board  it  was 
empowered  in  its  discretion  to  enact,  modify, 
and  repeal,  from  time  to  time,  orders,  rules, 
and  regulations  of  general  discipline,  wherein. 
In  addition  to  such  general  rules  as  might  be 
deemed  expedient  by  said  board,  there  might 
be  particularly  defined,  enumerated,  and  dis- 
tributed the  powers  and  liabilities  of  the  of-, 
fleers,  clerks,  and  members  of  the  police  force, 
and  wherein  should  be  declared  the  mode  of 
appointment  to  office,  the  manner  of  disci- 
pline and  procedure  of  trial  and  removal  from 
ofSce  of  the  said  officers,  clerks,  and  members 
of  said  force,  provided  that  such  laws,  ordi- 
nances, orders,  rules  and  regulations,  forms 
and  modes  of  procedure  should  not  conflict 
with  any  of  the  provisions  of  the  same  act 
We  find  no  restriction  or  limitation  placed  up- 
on the  board  under  the  broad  powers  given  to 
it  by  this  section  In  respect  to  its  authority  to 
grant  new  trials,  and  fix  the  circumstances  un- 
der which  they  should  be  allowed.  If  such  a 
limitation  or  restriction  exists  outside  of  the 
act  itself,  it  has  not  l>een  in  any  manner 
brought  to  our  attention.  We  have  not  been 
iatixmei  of  the  adoption  by  ihe  board  of  any 
rules  on  this  subject  which  the  granting  of 
the  new  trial  in  this  particular,  case  contra- 
vened. We  have  to  deal  with  matters  from 
the  standpoint  that  the  board,  having  power 
to  grant  new  trials,  had  exercised  the  same  In 
favor  of  the  plaintiff  In  this  particular  case, 
and  that,  having  so  exercised'  It,  It  had  revoked 
its  action,  without  notice  or  bearing,  for  no  as- 
signed reason.  The  district  court,  in  reaching 
Its  conclusion,  evidently  acted  upon  evidence 
before  it,  of  which  evidence  we  have  not  the 
benefit.  Under  the  circumstances  in  which 
this  matter  reaches  us,  we  are  Justified  in 
either  dismissing  the  appeal  or  in  affirming  the 
judgment  appealed  from  upon  the  presumption 
of  correctness,  which  attaches  prima  facie  on 
appeal  to  the  Judgments  of  the  district  court 
In  view  of  the  statement  made  by  counsel  that 
the  board  of  police  commissioners  is  in  doubt 
in  respect  to  the  octent  of  its  power  of  control 
over  matters  of  new  trial,  and  of  that  ques- 
tion being  of  a  public  character,  which  should 
be  set  at  rest,  we  think  It  best  to  say  that 
they  are  within  the  power  and  control  of  the 
board,  to  be  exercised  by  it  in  their  discretion, 
if  rules  on  the  subject  have  not  been  adopted, 
but,  If  such  have  been  adopted,  then  to  be 
granted  or  refused  nnder  the  terms  of  the 
rules;  that  if  a  rehearing  is  once  granted, 
Its  action  Is  generally  final,  and  not  subject 
to  revocation, -certainly  not  In  the  absence 
of  legal  cause  shown  contradictorily  with  the 
party  interested.  The  power  to  undo  is  not  as, 
great  as  the  power  to  do.    In  Am.  &  Eng. 


Enc.  Law,  verbo  "New  Trial,"  the  rule  aa  to 
the  order  for  a  new  trial,  and  its  efCect  is  an- 
nounced as  follows:  "The  order  of  the  court 
<«i  a  motion  for  a  new  trial  is  final,  and  can- 
not be  set  aside  unless  it  was  inadvertently 
given."  "An  order  granting  a  new  trial,  as 
a  general  rule,  vacates  a  former  Judgment, 
without  any  special  order  to  set  it  aside,  and 
sweeps  away  the  verdict  and  leaves  the  case 
aa  though  no  trial  had  been  had."  This  latter 
statement  covers  the  position  taken  before 
oa  by  the  appellee.  He  contends  that  the  ef- 
fect of  the  order  granting  a  new  trial  was  to 
sweep  away  the  order  of  dismissal,  and  leave 
his  case  open  for  trial  and  decision;  that  the 
order  of  revocation  was  one  beyond  the  power 
and  authority  of  the  board  to  moke,  and  that 
he  is  entitled  to  require  the  board  to  hear  and 
dispose  of  the  charges  preferred  against  him. 
We  think  he  is  entitled  to  that  relief,  and  we 
reach  this  conclusion  the  more  readily  because 
we  feel  satisfied  that  the  revoking  order  was 
not  due  to  any  change  of  opinion  on  the  part 
of  the  board  In  respect  to  the  correctness  or 
propriety  of  its  order  granting  a  new  trial, 
but  by  reason  of  its  (erroneously)  supposed 
want  of  authority  to  have  granted  it  Our 
judgment  will  have  the  effect  of  restoring  the 
status  as  it  existed  prior  to  the  order  of  rev- 
ocation, leaving  the  order  for  a  new  trial 
standing  as  one  granted  in  the  exercise  of  Its 
discretionary  powers  by  the  board,  and  pla- 
cing matters  where  the  board,  when  acting 
freely,  placed  them.  See,  on  this  subject  2i 
Am.  Law  Reg.  631;  Williams  v.  Railroad  Co., 
110  N.  C.  466,  15  S.  E.  97;  Champion  v.  Board 
(Dak.)  41  N.  W.  739;  Mills  v.  WUson  (Minn.) 
60  N.  W.  1083.  For  the  reasons  assigned,  the 
judgment  appealed  from  Is  hereby  affirmed. 

MONBOE,  J.,  having  decided  this  case  in 
the  lower  court,  takes  no  part  in  the  decision 
here. 


(61  La.  Ann.  900) 

CENTRAL  MANUFACTURING  A  LUMBER 

CO.,  Limited,  v.  MUTUAL  BUILDING 

&  HOMESTEAD  ASS'N  et  al. 

(No.  12,870.) 

(Supreme  Court  of  Louisiana.    April  17,  1899.) 

Apfiai. — Bbvixw. 

The  constitutionality  of  Act  No.  180  of 
1894  is  not  before  the  court  on  appeal. 
(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  the  Central  Manufacturing  ft 
Lumber  Company,  Limited,  against  the  Mutual 
Building  &  Homestead  Association  and  the  Fi- 
delity &  Deposit  Company.  Judgment  for 
plaintiff,  and  defendants  appeaL    Dismissed. 

J.  Zach.  Spearing,  for  appellant  Mutual 
Building  &  Homestead  Ass'n.  P.  M.  Milner, 
for  appellant  Fidelity  &  Deposit  Co.  of  Mary- 
land. Dart  &  Keman,  for  appellee.  Edwin 
T.  Merrick,  amicus  curl». 
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BREAT7X,  7.  Plaintiff  roed  the  defendant 
Ibe  Mntnal  Building  &  Homestead  Association 
for  tbe  price  of  materials  used  In  tbe  con- 
stractlon  and  erection  of  one  of  Its  buildings, 
and  the  Fidelity  &  Deposit  Company,  its  sure- 
ty, on.  a  bond  given  to  secure  the  association 
against  the  consequences  growing  out  of  non- 
payment of  the  furnisher  of  materials  to  erect 
the  tatter's  building.  The  defendants  are 
sued  In  solidofor  (306.61,  amount  claimed. 
There  being  a  constitutional  qnestloil  layolved, 
the  appeal  lies  to  this  court 

The  facts  are  that  tbe  building  material  sold 
by  plaintiff  was  actually  used  by  the  contract- 
ors in  the  construction  of  a  building  of  the  Mu- 
tual BnlkUng  ft  Homestead  Association,  and 
that  a  bond  was  given  by  the  cootiactors  In 
favor  of  the  aaaociatlon  to  protect  it  against 
a  claim  of  material  men  and  laborers;  that 
the  contractors  left  the  dty,  and  failed  to 
pay  the  amount  due  to  material  men  and  oth- 
ers; and  that,  in  consequence,  plaintiff  brings 
this  salt  to  collect  the  amount  of  the  con- 
tractors' indebtedness  to  it.  The  Fidelity  ft 
Deposit  Company  filed  the  exception  of  lis 
pendens  against  Its  co-defendant  (the  Mutual 
Building  ft  Homestead  Association),  called 
In  warranty.  It  appears  that,  although  the 
FldMity  ft  Deposit  Company  was  already  one 
of  the  parties  defendant,  the  Mdtual'  Build- 
ing ft  Homeistead  Assoelation  asks  to  have 
the  former-tliat  is,  the  Fidelity  ft  Deposit 
Company— cited  in  warranty.  This  demand, 
It  appears,  was  dismissed  on  the  ground  of 
lis  pendens.  From  this  decision  tbe  Mutual 
Building  ft  Homestead  Assodatioa  appealed, 
although  more  than  one  year  had  elapsed  since 
the  Judgment  dismissing  this  demand  had  been 
rendered.  The  case  was  afterwards  tried  on 
the  merits  between  the  Central  Manufacturing 
Comimny,  Limited,  plaintiff,  and  the  Mutual 
Building  ft  Homestead  Association  and  the 
Fidelity  ft  Deposit  Company,  defendants,  with- 
out the  presence  of  the  Fidelity  ft  Deposit 
Company  as  warrantors,  and  Judgment  was 
pronounced  In  favor  of  the  Mutual  Building  ft 
Homestead  Association  against  plaintiff,  dis- 
missing the  tatter's  demand,  and  in  favor  of 
the  plaintiff,  the  Central  Manufacturing  ft 
Lumber  Company,  Limited,  against  the  Fidel- 
ity ft  Deposit  Company  for  the  amount  claim- 
ed. The  latter— that  Is,  the  Fidelity  ft  Deposit 
Company— appealed  to  this  court 

On  Motion  to  Dismiss  the  Appeal  of  the 
Homestead  Association. 

The  Mutual  Building  ft  Homestead  Associa- 
tion took  an  appeal  from  the  order  dismissing 
its  demand  made  to  have  the  Fidelity  ft  Depos- 
it Company  dted  In  warranty.  More  than  12 
months  had  elapsed  from  the  date  of  the  judg- 
ment dismissing  the  call  in  warranty  to  the 
date  that  the  Mutual  Association  moved  for 
an  appeal.  UiMjn  this  point  we  found  that, 
whether  tiie  jnd^ent  from  which  the  Mutual 
Building  ft  Homestead  Association  appeals 
was,  as  it  contends,  an  Interlocutory  Judgment, 
and  not  appealable,  as  it  insists,  it  remains 


as  a  fact  that  It  was  the  only  Judgment  from 
which  the  Mutual  Building  &  Homestead  As- 
sociation appealed,  and  the  time  had  elapsed 
within  which  to  appeaL  It  is  true  that  an  ap- 
peal from  a  final  judgment  has  the  effect  of 
bringing  up  for  review  the  ruling  of  the  court 
on  Interlocutory  orders,  but  on  the  other  hand, 
it  is  well  settled  that  an  appeal  from  an  inter- 
locutory order  has  not  the  effect  of  securing 
a  bearing  from'  the  final  judgment  The  mo- 
tion to  dismiss  the  appeal  of  the  Mutual  Build- 
ing ft  Homestead  Association  is  therefore  sus- 
tained. 

As  relates  to  the  other  defendant  the  Fideli- 
ty ft  Deposit  Company,  in  this  court  It  has 
filed  an  assignment  of  errors,  setting  forth  in 
substance  that  the  court  a  qua  having  decided 
Act  No.  180  of  1894  unconstitutional,  the  ac- 
tion of  plaintiff  was  at  an  end;  that  the  court 
a  qua  erred  in  holding  that  plaintiff  had  a  di- 
rect action  on  the  bond.  This  defendant,  the 
Fidelity  &  Deposit  Company,  did  pot  raise  any 
question  in  the.  district  court  of  the  constitu- 
tionality of  the  law.  No  pleadings  were  filed 
In  that  view.  Before  this  court  tbe  assign- 
ment of  error  shows  that  the  district  court  de- 
clared a  law  unconstitutional.  On  that  deci- 
sion this  defendant  claims  that  the  action 
against  It  fell;  that  It  no  longer  can  be  held 
bound.  But  this  does  not  present  an  issue  on 
the  part  of  this  defendant  of  the  unconstitu- 
tionality of  Act  No.  180  of  1894.  That  issue 
(unconstitutionality  of  a  statute),  we  have  fre- 
quently decided,  should  be  reviewed  Ip  the 
lower  court  H,  however,  we  should  hold  that 
It  can  be  urged  on  an  assignment  of  error,  the 
assignment  of  enor  here  does  not  show  that 
this  defendant  and  warrantor  seeks  some  right 
on  the  ground  of  the  unconstitutionality  of  a 
law.  For  reasons  assigned  It  is  therefore  or- 
dered, adjudged,  and  decreed  that  the  appeal 
in  this  case  Is  dismissed. 


(a  La.  Ann.  130) 
Succession  of  MANSON.    (No.  12,90S.) 
(Supreme  Court  of  Louisiana.  '  Jan.  23,  1899.) 

TUTOBS  ABD  Wjlsdb — Lboai.  MOBTai.0B— Bboohd- 

nia — ^Vsainfo  Titlk — Pbopbbtt  of 
Natubal  TtrroB. 

1.  The  effect  of  the  registry  laws  is  not  bo 
t>otent  as  to  necessarily  vest  in  a  minor  a  legal 
mortgage  on  certain  property  standing  on  the 
records  in  the  name  of  his  natural  tutor,  when, 
in  point  of  fact,  it  had  never  belonged  to  him. 
He  had  not  assumed  ownership  over  it,  but  had, 
ab  initio,  in  the  only  instrument  connecting  him 
with  the  title,  recognized  the  property  to  be- 
long to  another  person. 

2.  The  mortgage  in  favor  of  minors  upon  the 
property  of  their  natural  tutors  to  secure  the 
fidelity  of  the  tutors'  administration  is  created 
by  the  law,  and  not  the  convention  of  parties. 
It  is  declared  by  the  law  to  attach  to  the  prop- 
erty of  the  tutors,  not  that  apparently  belong- 
ing to  them.  There  may  be  cases  where  the 
mortgage  would  attach  to  property  so  drcum- 
Btanced,  but  there  are  others  where  the  mort- 
gage should  not  be  made  to  extend  beyond  the 
exact  terms  of  the  law. 


(Syllabus  by  the  C!ourt) 
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Appeal  from  dvil  district  court,  parish  of 
Orleans;  Francis  A.  Monroe,  Jndge. 

In  the  matter  of  the  succession  of  Robert 
Hanson.  Rule  by  the  Whitney  National  Bank 
on  Lizzie  D.  Oliver  and  others.  Judgment  on 
the  rule,  and  Oliver  appeals.    Affirmed. 

Buck,  Walshe  &  Buck  and  Saionel  L.  on- 
more,  for  appellant  undertutor  of  Olive  Man- 
son.  Harry  H.  Hall,  tor  appellee  Whitney 
Nat.  Bank. 

NICHOLLS,  0.  J.  The  Whitney  NaUonal 
Bank  took  a  rule  In  this  case  on  Mrs.  Lizzie 
D.  Oliver,  widow  of  Robert  Manson,  and  now 
wife  of  James  M.  Pagaud,  natural  tutrix  of 
her  minor  child,  Olive  Manson,  on  James  M. 
Pagaud,  co-tutor,  and  James  J.  Manson,  un- 
dertutor, to  show  cause  why  the  general  mort- 
gage resulting  from  the  co-tutorshlp  °of  the 
minor  to  secure  the  sum  of  ^,213.54,  as  per 
certificate  of  the  clerk  of  the  civil  district 
court,  dated  April  6,  1887,  recorded  in  the 
mortgage  office  on  the  6th  of  April,  1887,  In 
Book  489,  folio  604,  should  not  be  canceled 
and  erased  in  so  far  as  It  rests  upon  or  affects 
the  following  property:  "Two  certain  lots  of 
ground,  together  with  the  buildings  and  Im- 
provements thereon,  and  all  the  rights,  ways, 
privileges,  servitudes,  and  advantages  there- 
unto appertaining  and  belonging,  situated  In 
the  Sixth  district  of  this  city,  designated  by 
the  Nos.  1  and  2  of  square  No.  23  on  the  orig- 
inal plan  of  the  Fauborg  Plalsance,  bounded 
by  Carondelet,  Baronne,  De  La  Chaise,  and 
Louisiana  avenue,  and  measuring  each  30 
feet,  front,  on  Louisiana  avenue,  by  a  depth  of 
128  feet  between  parallel  lines,  lot  No.  1  form- 
ing the  comer  of  Louisiana  avenue  and  Caron- 
delet street,"  for  the  following  reasons:  That 
on  the  17th  of  June  the  Whitney  National 
Bank  paid  to  William  G.  Mitchell  the  sum  of 
$5,000,  payable  in  30  days  after  date,  to  se- 
cure which  sum  Mitchell  pledged  to  the  bank 
his  mortgage  note,  dated  December  16,  1892, 
payable  In  one  year  from  that  date,  for  $5,000, 
the  note  being  Identified  with  an  act  before  J. 
C  Wenck,  notary  public  of  the  same  date,  and 
by  which  Mitchell  mortgaged  and  hypothe- 
cated the  above-described  property  in  favor  of 
Frank  W.  EUerman,  or  any  future  holder  to 
secure  the  note.  That  on  the  28th  of  October, 
1897,  the  bank.  In  the  absence  of  Its  regular 
attorneys,  handed  to  the  above  counsel  the 
mortgage  note,  requesitlng  him  to  have  execu- 
tory process  Issue  upon  the  same.  That  the 
counsel,  aware  of  the  absence  of  said  directors 
of  the  bank  from  the  city,  and  without  being 
instructed  by  the  president  of  the  bank,  but 
acting  on  his  own  motion,  and  solely  for  the 
purpose  of  more  conveniently  transferring  the 
property  mortgaged  in  case  it  should  be  neces- 
sary to  bid  it  in  at  the  sheriiTs  sale  of  the 
property,  bid  it  In  In  the  name  of  James  M. 
Pagaud,  who  was  the  cashier  of  the  bank,  and 
had  the  civil  sheriff  of  the  parish  of  Orleans 
make  title  to  him  on  the  23d  of  December, 
1887.    That  said  counsel  was  not  informed. 


and  did  not  know,  of  the  minor's  mortgage 
against  James  M.  Pagaud,  nor  of  .its  inscrip- 
tion against  the  property.  That  Pagaud  la, 
and  was  at  the  time,  cashier  of  the  bank,  but 
never  had,  nor  had  he  any,  Interest,  direct  or 
indirect,  In  either  of  the  notes,  nor  In  the  prop- 
erty, nor  in  the  bank's  mortgage  which  rested 
upon  It  That,  as  a  precautionary  measure 
against  the  death  of  Pagaud,  a  counter  letter 
was  duly  executed  by  him  at  the  time  of  sale, 
and  delivered  to  the  bank,  recognizing  the 
bank  as  the  sole  owner  of  the  property.  That, 
upon  the  Ibank  finding  a  purchaser  for  the 
property,  the  certificate  of  mortgage  requested 
by  the  purchaser  showed  an  inscription  of  the 
minor's  general  mortgage  against  the  property. 
That,  as  the  property  never  belonged  to  Pa- 
gaud, who  never  had  or  has  now  the  least 
right,  title,  or  Interest  in  or  to  the  same,  it 
belonging  solely  or  exclusively  to  the  bank.  It 
was  obvious  the  uUnor's  mortgage  was  not 
legally  attached  to  the  property  merely  be- 
cause it  happened  to  be  temporarily  In  the  pos- 
session of  the  co-tutor.  After  hearing,  the 
lower  court  rendered  Judgment,  making  the 
rule  absolute,  and  directing  the  recorder  of 
mortgages  for  the  lurlsh  of  Orleans  to  erase 
and  cancel  the  mortgage  above  referred  to. 
The  defendants  in  rule  thereupon  took  an  ap- 
peal to  this  court 

The  evidence  shows  that  In  October,  1887, 
the  Whitney  National  Bank  was  the  owner 
of  a  certain  promissory  note  for  $5,000,  made 
and  subscribed  by  W.  O.  Mitchell  to  his  own 
order,  and  by  himself  Indorsed,  dated  De- 
cember 16,  1892,  and  payable  one  year  after 
date,  which  note  was  secured  by  special  mort- 
gage on  certain  property  In  the  city  of  New 
Orleans.  That  on  the  16th  of  October,  1887, 
this  note  and  mortgage,  being  still  owned  by 
the  bank,  were  handed  by  Mr.  Whitney,  one 
of  Its  directors,  to  H.  H.  Hall,  Esq.,  attor- 
ney at  law,  for  foreclosure,  the  regular  attor- 
ney of  the  bank  being  absent  at  that  time. 
That  Mr.  Hall  Instituted  proceedings  by  way 
of  executory  process  against  the  prop^y  in 
the  name  of  James  M.  Pagaud  (who  was  then 
cashier  of  the  bank).  Instead  of  In  the  name  of 
the  bank  Itself.  That  these  proceedings  cul- 
minated In  a  judicial  sale  on  the  23d  of  De- 
cember, 1887,  at  which  the  civil  sheriff  ad- 
judicated the  property  to  Harry  H.  Hall  for 
account  of  James  M.  Pagaud,  as  being  the 
last  and  highest  bidder.  That  a  sheriff's  deed 
of  the  property  was  executed  by  the  sheriff  on 
the  7th  of  January,  1898,  and  was  recorded 
on  the  same  day  In  the  conveyance  office  of 
the  city  of  New  Orieans.  That  In  the  mean- 
time, on  the  very  day  of  the  adjudication 
(23d  December,  1897),  Mr.  PagauJ  signed  an 
instrument  In  which  he  declared  that  where- 
as, at  a  sale  made  on  the  23d  of  December, 
1887,  In  the  snit  of  James  M.  Pagaud  v.  W. 
G.  Mitchell,  he  (Pagaud,  plaintiff  In  said  suit) 
became  the  adjudlcatee  and  purchaser  of  cer- 
tain property  which  he  described  (being  the 
property  mortgaged  to  secure  the  debt,  and 
seized  and  sold  to  pay  the  same):    Now,  there- 
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fore,  he,  the  said  Paj^aud,  thereby  acknowl- 
edged, In  the  presence  of  the  undersigned  wit-, 
nesses,  that  he  had  purchased  said  property 
and  held  the  same  for  the  accoun:  of  the 
Whitney  National  Bank,  of  New  Orleans,  and 
be  thereby  bound  himself  to  make  it  a  deed 
and  transfer  of  the  same  without  further 
consideration  whenever  thereto  requested. 
This  act  was  signed  by  0.  S.  West  and  George 
Q.  Whitney,  as  witnesses,  and  was  acknowl- 
edged by  Pagaud,  on  the  18th  of  January, 
1897,  before  A.  O.  Laplce,  notary.  It  does  not 
appear  to  have  been  recorded.  The  sberifTs 
deed  was  signed  by  Frank  Marquez,  dvU 
sheriff.  In  the  presence  of  Smest  RIcker  and 
C  H.  Bandeau  as  witnesses,  but  was  signed 
by  neither  Hall  nor  Pagaud.  The  bank  hav- 
ing fonnd  a  purchaser  for  the  property,  the 
reorder  of  mortgages,  at  the  Instance  of  par- 
ties, furnished  a  certificate  of  the  mortgages 
affecting  the  property  in  the  name  of  James 
M.  Pagaud,  from  which  It  appeared  that  It 
was  aftected  by  general  mortgage  to  secure 
183,218  In  favor  of  bis  stepdaughter,  the 
minor,  Olive  Manson,  resulting  from  James 
M.  Pagaud's  being  co-tutor  with  his  wife  of 
said  minor,  Olive  Manson,  said  mortgage  dat- 
ing from  6th  of  April,  1897.  Upon  ascertahi- 
Ing  this  fact,  the  Whitney  Bank  took  out 
the  rule  against  Mrs.  Lizzie  D.  Oliver,  wife 
of  James  M.  Pagaud,  James  M.  Pagaud,  co- 
tntor,  and  James  J.  Manson,  undertutor  of  the 
minor,  from  the  Judgment  upon  which  rule 
this  appeal  was  taken.  The  bank  propound- 
ed Interrogatories  on  facts  and  articles  to 
James  M.  Pagaud  and  his  wife,  who  answered 
the  same  under  oath,  declaring  that  neither 
the  minor,  Olive  Manson,  nor  the  succession 
of  Bobert  Manson,  nor  Mr.  nor  Mrs.  James 
M.  Pagaud  had  then,  or  ever  had,  the  slightest 
interest,  right,  title,  or  ownership  in  or  tc 
said  property,  or  any  claim  against  the  same. 
That  true  it  was  that  the  adjudication  of  the 
property  was  made  to  James  M.  Pagaud, 
cashier  of  the  Whitney  National  Bank,  but  it 
was  simply  as  a  matter  of  convenience  for  ac- 
count of  such  bank,  and  James  M.  Pagaud  had 
not  then,  nor  had  he  ever  had  in  the  said 
property,  any  claim  thereto,  nor  the  slightest 
Interest  in  and  to  the  notes  by  virtue  of  which 
said  property  was  sold,  said  notes  having  be- 
longed exclusively  to  the  Whitney  National 
Bank.  Mr.  Hall  testified  that  the  note  and 
mortgage  which  were  foreclosed  were  hand- 
ed to  him  for  that  purpose;  that  he  caused 
executory  process  to  issue ;  that  he  was  in- 
formed that  the  board  of  directors  of  the  bank 
did  not  have  a  quorum  by  reason  of  the  fever 
prevailing  in  New  Orleans;  that  when  the 
property  was  adjudicated  he,  of  his  own  mo- 
tion, simply  as  a  matter  of  convenience,  and 
acting  solely  as  the  attorney  of  the  bank,  the 
only  party  to  interest,  bid  in  the  property  In 
the  name  of  James  M.  Pagaud,  who  was  the 
cashier  of  the  bank;  that  the  title  should 
have  been  made  to  the  bank,  and  wonld  have 
been  made  to  the  bank,  but  that  he  thought 
the  lack  of  a  quorum  might  throw  an  obsta- 
25  So.- 


cle  In  the  way  of  a  prompt  sale;  that  be  ex- 
pected to  be  able  to  transfer  the  property  from 
the  bank  to  a  Mr.  Fisher  as  soon  as  It  bad  ti- 
tle; that  he  was  not,  of  course,  aware  that 
any  Judgment  or  mortgages  of  any  kind  were 
recorded  against  Mr.  Pagand,  nor  did  Mr. 
Pagaud  mention  the  matter  to  him;  that  Mr. 
Pagaud  had  no  individual  interest  of  any  kind 
whatever  either  In  the  notes  in  question  or  in 
the  property,  nor  did  he  (Mr.  Hall)  represent 
Mr.  Pagaud;  that  the  entire  matter  was  in- 
trusted to  him  (Mr.  HaU)  by  the  Whitney  Na- 
tional Bank,  the  sole  party  in  interest,  and  he 
acted  exclusively  for  the  bank;  that  be  did 
not  consult  the  Whitney  National  Bank  In  this 
adjudication.  James  M.  Pagaud,  on  the  stand 
as  an  ordinary  witness,  testified  that  the  note 
which  was  foreclosed  belonged  to  the  Whitney 
National  Bank;  that  it  was  given  to  it  by 
Mitchell  for  a  loan  of  money  to  him;  that  he 
(Pagaud)  had  no  interest  In  the  note;  that 
he  was  not  aware  at  the  time  of  the  adjudica- 
tion of  the  property  to  him  that  the  property 
was  to  be  placed  in  his  name;  that  he  heard 
of  it  afterwards;  that  he  had  no  interest 
whatever  in  this  transaction  from  beginning 
to  end,  nor  in  the  property  purchased.  Mr. 
Hayden,  president  of  the  Whitney  National 
Bank,  stated  that  on  the  17th  of  June,  1896, 
the  Whitney  National  Bank  loaned  W.  6. 
Mitchell  ^,000,  and,  to  secure  said  loan,  he 
pledged  to  the  bank  the  promissory  note  in 
question;  that  James  M.  Pagaud  had  no  in- 
terest whatever  In  it,  or  in  the  property  di- 
rectly or  IndlrecOy;  that  at  the  time  of  the 
foreclosure  of  the  mortgage  the  yellow  fever 
was  prevailing  In  New  Orleans,  and  all  the 
directors  of  the  bank  were  absent  but  one  or 
two;  that  there  was  not  a  quorum  in  the 
city;  that  the  board  of  directors  had  no  meet- 
ing at  that  time;  that  it  was  Impossible. 

The  evidence  is  conclusive  that  at  no  time 
had  James  M.  Pagaud,  in  point  of  fact,  an 
interest  either  in  the  note  foreclosed  upon  in 
the  suit  of  Pagaud  v.  Mitchell,  or  In  the  prop- 
erty which  was  Judicially  sold  in  that  suit, 
though  the  tltie  to  the  same  was,  by  direction 
of  Mr.  Hall,  placed  in  his  name.  Mr.  Pagaud 
was  not  aware  when  the  adjudication  was 
made  that  it  was  proposed  to  make  him  ap- 
pear as  adjudlcatee,  and  on  the  very  day  of 
the  adjudication,  and  before  the  sheriff's  deed 
was  made  out  or  recorded,  he  had  signed  an 
instrument  in  which  he  explicitly  stated  that. 
though  the  titie  was  in  his  name,  he  held  it 
for  account  of  the  bank.  Mr.  Hall  was  not 
authorized  by  the  bank  to  institute  proceed- 
ings in  the  name  of  Mr.  Pagaud,  nor  author- 
ized to  place  the  property  in  Mr.  Pagaud's 
name  either  by  the  Whitney  National  Bank 
or  by  Mr.  Pagaud  himself.  The  sheriff's  deed 
was  not  signed  by  Mr.  Pagaud,  and  there  is 
no  evidence  anywhere  connecting  him  (to  this 
day)  with  the  adjudication  besides  the  recitals 
of  the  deed  to  which  he  was  not  a  party  other 
than  the  counter  letter,  which,  while  recogniz- 
ing that  the  titie  had  been  taken  in  his  name. 
In  the  very  same  Instrument  disclosed  that  be 
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had  never  been  the  owner  of  the  property,  bot 
that  he  held  It  for  account  of  the  Whitney 
Bank.  He  never  consented  to  be  the  owner 
of  the  property,  or  to  incur  the  liability  on  his 
part  which  would  have  resulted  had  he  be- 
come the  adjudlcatee  at  the  Judicial  sale.  Had 
any  one  caused  the  counter  letter  to  have  been 
recorded  with  a  view  of  attempting  to  show  a 
written  consent  by  Mr.  Pagaud  of  Mr.  BUill's 
action,  the  histrument  would  show  a  dis- 
claimer of  title,  and  not  an  acc^tance  i>f  own- 
ership or  ratification  of  the  adjudication  as 
made.  At  all  events,  the  first  and  only  act 
of  Mr.  Pagaud  blmsdf,  connecting  him  with 
the  transaction,  would,  while  slu>wlng  the  pla- 
cing the  title  in  his  name,  disclose  simultane- 
ously that  he  was  not,  and  had  not  been,  the 
owner.  GaUIard  v.  Nicolas,  9  La.  Ann.  176. 
Had  the  Whitney  Bank,  on  ascertaining  that 
the  adjudication  had  been  made  In  the  name 
of  Pagaud,  called  upon  him  for  the  price,  and 
be  had  refused  to  pay,  denying  the  authority 
of  Mr.  Hall  to  act  for  him  In  making  the 
purchase,  and  refusing  to  take  any  action 
whatever  hi  respect  to  the  matter,  and  there- 
upon the  bank  had  Instituted  a  suit  against 
him  (making  the  tutor  and  co-tutor  and  under- 
tutor  of  the  minor,  Olive  Manson,  parties), 
alleging  that  he  had  never  paid  the  purchase 
price  and  disclahned  ownership  under  the  ad- 
judication, and  bad  i^ayed  in  view  of  the 
premises  that  the  adjudication  be  decreed  to 
have  been  to  the  Whitney  Bank,  and  that 
Pagaud  was  not  the  adjudlcatee,  and  had 
never  had  any  Interest  in  the  property,  and 
had  the  court  rendered  a  decree  as  prayed  for, 
we  think  that  that  portion  of  the  decree  which 
declared  that  Pagaud  was  not  the  adjudlcatee, 
and  that  he  had  never  had  any  interest  in  the 
property,  would  have  effectually  barred  and 
disposed  of  any  claim  made  for  or  in  behalf 
of  the  minor,  Olive  Manson,  that  the  property 
was  struck  by  the  general  mortgage  in  favor 
of  that  minor,  securing  the  faltlifnl  adminis- 
tration of  her  property  by  her  mother  as  natu- 
ral tutor,  and  her  stepfather,  Pagaud,  as  co- 
tutor,  by  reason  of  the  fact  that  the  title  had 
stood  registered  under  such  circumstances  In 
the  name  of  Pagaud.  The  effect  of  the  mere 
registry  would  not  have  been  so  potent  as  to 
vest  in  h»  a  mortgage,  when,  in  point  of 
fact,  the  prop^ty  had  never  belcmged  to  the 
co-tntor,  and  be  not  only  had  never  assumed 
ownership  bi  it,  but  had,  ab  initio,  recognized 
the  property  as  belonging  to  the  bank.  This 
suit,  though  not  precisely  in  that  form,  Is  one 
substantially  to  the  same  effect.  The  under- 
tutor  contends  that,  under  the  decision  in  As- 
sociation V.  Hall,  33  La.  Ann.  49,  the  minor's 
mortgage  cannot  be  removed  In  the  manner 
attempted  here;  that  It  can  only  be  removed 
by  the  giving  of  a  special  mortgage  to  the 
minor  on  other  property.  The  decision  In  that 
case  has  no  bearing  In  this.  We  are  not  deal- 
ing now  with  a  case  where  a  mortgage  exist- 
ing. In  point  of  fact.  In  favor  of  a  mortgagee, 
an  attempt  Is  being  made  to  get  rid  of  it,  but 
with  one  where  it  is  dented  that  the  mortage 


ever  had  any  existence  at  sH.  and  the  prayer 
is  for  a  decree  to  that  effect  The  undec- 
tutor  further  claims  that  actual  ownership  in 
property  is  not  essential  to  the  existence  at 
a  mortgage  against  it  in  the  name  of  the  per- 
son in  whose  name  It  stands  registered;  that 
it  a  person  idaces  property  In  the  name  of 
another,  or  permits  him  to  appear  on  the  pub- 
lic records  as  owner,  when  he  Is  not  the  actual 
owner,  he  Is  estopped  from  claiming  owner- 
ship, as  against  jparties  who  have  dealt  in 
good  faith  with  the  apparent  owner  on  the 
strength  of  the  public  records;  that  the  ap- 
parent must  be  taken  for  all  legal  purposes  as 
the  actual  owner;  that  when  registry  is  once 
made  in  the  name  of  a  merely  apparent  own- 
er, and  rights  spring  Into  existoice  from  that 
state  of  facts,  counter  letters  acimowledging 
the  actual  facts  avail  nothing  against  them. 
He  cites  article  2239  of  the  Revised  Civil 
Code,  which  declares  that  "counter  letters  can 
have  no  effect  against  creditors,  or  bona  fide 
purchasers;  they  are  valid  as  to  all  others"; 
and  he  refers  the  court  to  Bach  v.  Abbott,  6 
La.  Ann.  809,  and  to  Stockton  v.  Craddick,  4 
La.  Ann.  282.  There  Is  no  question  that  If 
the  actual  owner  places  the  title  of  his  prop- 
erty in  another  person,  and  permita  prop- 
erty actually  his  to  stand  on  the  records  as 
that  of  another  person,  he  must  respect  the 
rights  of  parties  who  have  dealt  in  good  faith 
with  the  apparent  owner  oo  the  faith  of  the 
public  records,  and  by  reason  of  a  condition 
of  things  superinduced  of  permitted  by  himr 
self,  and  that  wliatever  rights  he  has  must  be 
subordinated  to  those  of  those  Innbcent  thhrd 
parties  (Mercler  v.  Canonge,  8  La.  Ann.  87), 
and  there  Is  doubt  that.  If  this  situation  exIatB, 
it  cannot  be  undone  by  means  of  counter  let- 
ters subsequently  placed  of  record.  'Stewart  v. 
Newton,  12  La.  Ann.  622;  Succession  of  Ttb- 
bary,  81  La.  Ann.  415.  But  this  case  is  pre- 
sented to  us  under  an  exceptional  state  of 
facts  and  exceptional  conditions,  and  alsa  treed 
from  all  questions  of  fraud  or  wrongdoing; 
the  good  faith  of  all  parties  being  couched. 
There  is  no  doubt  that  if  the  Whitney  Bimk 
should  permit  the  title  to  this  property  to  V^ 
main  on  the  records  as  that  of  Pagaud,  add 
he  should  sell  or  conventionally  mortgage  th'le 
same  as  his  property  to  parties  dealing  bonW 
fide  with  him  as  owner,  such  sale  or  snch\ 
mortgages  would  prevail  over  any  rights  of  '. 
the  bank.  So,  also.  If  parties  should  enter  into  \ 
contracts  with  Pagaud,  dealing  with  him  in  ' 
making  the  same  on  the  strength  of  the  real 
property  supposed  to  be  owned  by  him  by 
reason  of  the  public  records,  and  these  parties 
should  obtain  Judgments,  and  record  them 
prior  to  the  recording  of  counter  letter,  then 
these  Judicial  mortgages  would  prime  the 
rights  of  the  bank;  but  neither  this  minor,  nor 
any  one  acting  In  her  behalf,  has  dealt  with 
Pagaud  on  the  strength  of  the  records,  show- 
ing the  latter  to  be  the  ostensible  owner  of  the 
property.  The  mother  of  the  minor  was  enti- 
tled absolutely  to  be  confirmed  her  natural  tu- 
trix, without  reference  to  any  question  as  to 
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whether  she  had,  or  had  not,  property.  The 
BUbaequent  matrlage  ot  Pagaud  with  the  moth- 
er of  the  minor  carried  with  It,  as  a  conse- 
quence, his  co-tntorshlp  of  his  stepdaughter. 
The  tutorship  and  the  co-tutorstiip  preceded  hy 
a  number  of  months  the  Judicial  sale  made  hi 
the  proceedings  agahist  Mitchell,  and  therefore 
no  action  of  any  Und  touching  the  minor's  In- 
terests was,  in  point  of  fact,  predicated  upon 
Pagaud'B  being  the  owner  of  the  property.  If 
the  minor's  mortgage  were  to  attach,  it  would 
not  be  by  reason  of  any  equities  in  favor  of 
the  minor,  but  by  reason  of  the  court's  holding 
that  the  registry  law  carried  with  it  the  at- 
taching of  the  mortgage  as  the  Ina:orable  and 
onavoidable  consequence  ipso  facto  of  the  fact 
of  the  registry  of  the  adjudication  In  the  name 
of  Pagaud,  Independently  of  any  question  as 
to  whether  he  was  actually  the  owner  or  not, 
whether  the  adjudication  made  to  him  had 
been  so  made  either  with  his  knowledge  and 
consent,  or  with  that  of  the  seizing  creditor, 
and  regardless  of  any  special  facts  or  circum- 
stances connected  with  the  transection.  We 
are  not  prepared  to  give  to  the  registry  laws 
the  sweeping  effect  contended  for.  The  mort- 
gage in  favor  of  minors  is  not  the  result  ot 
contracts  or  dealings  of  parties  with  each  oth- 
er. It  Is  created  and  given  by  the  hrw  itself. 
By  article  3314  of  the  Revised  CSvil  Code  It  is 
declared  that  minors  have  a  legal  mortg^age  on 
the  property  of  thehr  tutors  as  a  security  for 
their  administration,  and  by  article  322  of  the 
Bevised  Civil  Code  that  "the  recording  of  the 
tutor's  bond,  or  the  certificate  of  the  clerk 
which  the  law  requires  in  the  case  of  flie  ap- 
pointment of  tutor,  operates  as  a  legal  mort- 
gage in  favor  of  the  minor  for  the  amount 
therein  stated  on  all  the  immovable  property 
of  the  tutor."  The  object  fixed  by  the  law  as 
tliat  to  be  affected  by  this  mortgage  is  not 
property  apparency  belonging  to  the  tutor, 
hut  "the  property  of  the  tutor."  There  may 
be  cases  where  property  apparently  belong- 
ing to  tutors  would  and  should  be  properly 
charged  with  such  a  mortgage,  but  there 
are  others  where^  by  reason  of  their  special 
facts,  the  law  should  not  be  extended  beyond 
Its  exact  terms,  and  where  the  situation 
should  be  confined  to  the  property  designat- 
ed by  itself  as  to  be  affected,— that  is,  to  the 
property  actually  belonging  to  the  tutor,— 
and  we  think  the  present  to  be  one  of  such 
cases.  It  would  be  unjust  and  inequitable, 
under  the  drcumstanoes  developed  by  the  evi- 
dence, to  hold  this  property  to  have  ever  been 
affected  by  the  noinor's  mortgage.  For  the 
reasons  assigned,  it  Is  hereby  ordered,  adjudg- 
ed, and  decreed  that  the  Judgment  appealed 
(torn  be  afitaned. 

(61  La.  Ann.  1011) 

JENKINS  V.  MAGINNIS  COTTON  MILLS. 

(No.  12,929.) 

(Supreme  Court  of  Louisiana.    April  8,  1899.) 

IkJUBT  to  EUPtOTS— Cohtbibvtobt  Nbouobhob, 

1.  Damages  are  claimed  by  plaintiff  on  the 

(round  of  defendant's  negligence.    PlaintitC,  a 


card  grinder,  had  never  before  alone  undertak- 
en to  remove  flats  on  the  endless  chain  of  a 
carding  machine.  He  was  sent  by  the  overseer 
to  do  this  work,  and  was  severely  injured  while 
at  work.  There  were  safe  ways — two,  at 
least— of  removing  the  flats.  They  were  the 
usaal  ways  followed  In  removing  them.  Plain- 
tiff chose  the  third  manner  of  removing  these 
flats, — a  manner  nnnsual,  and  very  hazardous, 
in  view  of  the  fact  that,  the  day  before  the  ac- 
cident, he,  under  the  orders  of  the  overseer, 
had  removed  the  back  plate,  and  had  stripped 
a  fast  revolving  cylinder  of  its  covering.  Plain- 
tiff having  chosen  the  dangerous  manner  of  re- 
moving the  flats,  under  the  circumstances  de- 
fendant is  not  responsible  In  damages. 

2.  An  employe  of  mature  years,  employed  in 
a  line  of  work,  who  had  assisted  in  another  line 
of  work,  and  is  removed  from  the  regular  line, 
and  set  to  work  on  the  latter,  without  the  pres- 
ence and  direction,  as  previously,  of  the  over- 
seer, and  Is  injured,  while  at  work,  becanse  of 
the  nnnsual  manner  followed  by  him  in  doing 
the  work,  is  without  right  to  damages.  - 

3.  The  danger  was  not  unknown  to  the  em- 
ploye.   It  was  plainly  visible. 

4.  While  an  employer  is  expected  to  provide 
a  safe  place  for  his  workman,  and  safe  machin- 
ery, the  employ6  should  not  unnecessarily  ex- 
pose himself  to  a  visible  danger. 

6.  The  two  cases  cited  by  plaintiff  require 
that  employers  shall  exercise  due  care,  and  they 
were  held  responsible,  as  it  appeared  that  the 
employe  had  no  previous  knowledge  or  ac- 
quaintance with  the  defective  machinery  caus- 
ing the  accident. 

B.  Lack  of  supervision  of  the  factory  (if  there 
was  such  a  lack)  was  not  the  proximate  cause 
of  the  accident. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Fred.  D.  King,  Judge. 

Action  by  Charles  H.  Jenkins  against  the 
Maglunis  Cotton  Mills.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Afitomed. 

Olegg  &  Qulntero,  for  appellant  Samuel  L. 
Gilmore,  for  appellee. 

BREAUX,  J.  This  was  an  action  by  plahi- 
tlff,  sounding  In  damages,  for  the  loss  of  a 
hand  and  forearm  while  In  the  employment  of 
defendant.  The  following  Is  a  summary  of 
the  statement  of  plalntitTs  petition  and  of  de- 
fendant's answer:  The  petition  sets  forth 
that  plaintiff  was  working  at  the  Maginnis 
Cotton  Mills  as  a  card  grinder,  and  that,  un- 
der the  overseer's  order,  out  of  his  usual  em- 
ployment, he '  undertook  to  "mill  a  ring"  in 
the  carding  machine,  which  machine  was  new, 
unusual,  and  dangerous;  and  that  the  work 
undertaken  by  him,  under  an  order,  as  Just 
stated,  was  the  work  ot  an  overseer,  as  it 
required  an  expert  workman  in  that  line  of 
work.  He  alleges  further  that  by  the  negli- 
gence ot  the  overseer  a  fly  plate,  which  pro- 
tected the  operatives  on  the  card  engine,  bad 
been  removed;  that  in  removing  and  in  lay- 
ing down  fiats,  which  he  had  been  set  to  do 
by  order  of  the  overseer,  his  band  was  caught 
and  destroyed;  that  he  suffered  great  pain  in 
consequence.  Plaintiff  complains  also  of  the 
lack  of  supervision  In  defendant's  factory. 
He  claims  damages  In  the  sum  ot  |10,000. 
Defendant  filed  a  plea  of  general  denial,  and 
specially  denied  that  plaintiff  suffered  Injury 
through  Its  negligence,  or  tliat  of  Its  over- 
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seers,  agents,  or  servants.  It  also  denies  that 
plaintiff  -was  required  by  tbem  to  do  work 
out  of  plaintiff's  usual  employment  It  de- 
nies any  act  of  negligence  on  its  part,  and  spe- 
cially alleges,  in  answer  to  plaintiff's  charge 
of  lack  of  superrlsion,  that  it  had  overseers 
enough  for  aU  purposes;  and,  further,  that  Its 
machinery  is  the  latest,  safest,  and  of  most 
improved  patents. 

The  following  Is  a  summary  of  the  facts: 
Plaintiff's  hand  was  caught  between  the  cylin- 
der and  the  flats  of  a  card  machine,  which  was 
running  at  the  time,  and  It  (the  hand),  to- 
gether "With  the  forearm,  was  mangled  and 
lacerated,  resulting  in  his  losing  his  hand  and 
forearm.  The  machine  by  which  plaintiff  was 
injured  was  a  Brooks-Doxey  revolving  flat 
card  machine.  Grinding  the  card  was  the 
usual  employment  of  plaintiff.  The  occupa- 
tion of  plaintiff  was  not  dangerous,  as  it  con- 
sisted in  sharpening  the  steel  points  of  a 
card,  and  In  repairing  and  resetting  the  card 
when  it  required  repairing  and  resetting.  As 
to  how  the  accident  happened,  plaintiff  testl- 
fled  as  follows:  "i  was  employed  In  the  Ma- 
glnnls  Cotton  Mills  as  a  card  grinder.  On 
Wednesday  evening,  Lucas,  the  overseer,  said 
he  wanted  to  'mill  the  ring'  down  on  this 
card.  We  sat  the  milling  machine  on  the 
card.  Some  of  the  flats  of  the  machine  had 
been  taken  off  the  evening  before,— the  day 
preceding  the  accident  He  directed  me  to  let 
him  know  when  the  flats  he  desired  to  take  up 
would  be  up,  and  at  a  proper  place,  in  order 
to  take  them  off  himself."  In  the  morning  of 
the  day  of  the  accident  the  witness  called  on 
the  overseer,  and  said  to  him  that  the  flats 
were  up,  and  in  the  proper  place  for  removal 
He  replied  that  he  was  quite  busy  and  direct- 
ed plaintiff  to  go  back  to  the  machine,  and 
take  off  the  flats  himself  at  the  place  he  indi- 
cated; whereupon  plaintiff  returned,  and,  after 
two  of  the  flats  had  been  removed,  his  arm 
was  caught  between  the  flats  and  the  cylinder. 
Plaintiff  swears  that  "milling  the  ring"  and 
"setting  the  flats"  was  the  overseer's  work. 
He  also  said  that  he  had  been  worldng  three 
years  and  a  half  at  the  defendant's  works, 
and  since  about  two  years  he  ground  the 
Brooks  and  Doxey  cards;  that  he  had  nothing 
to  do,  under  his  contract  of  employment  with 
anything  else.  He  also  stated  that  he  was 
standing,  at  the  time  of  the  accident,  on  the 
outside  of  the  frame  of  the  machine.  It  ap- 
pears that  the  day  preceding  the  accident  the 
fly  plates  had  been  removed  by  plaintiff,  un- 
der the  immediate  direction  of  the  overseer. 
Ward,  an  ex-overseer  of  defendant  who  was 
no  longer  In  the  service  of  the  cotton  mills  on 
the  day  of  the  accident,  testified  that  the  re- 
moval of  the  plate  rendered  the  machine  dan- 
gerous; that  it  is  not  otherwise  dangerous. 
We  are  Informed  that  In  order  to  gauge  the 
machine,  it  Is  necessary  to  remove  the  flats, 
and  that  these  flats  can  be  removed  when  the 
machine  Is  in  operation  as  well  as  when  It  is 
BtllL  This  ex-overseer,  Ward,  testified  that 
while  employed  by  defendant  company  he  did 


the  setting  of  the  milling  machine  himself; 
that  the  fiats,  under  his  direction,  were  taken 
off  on  the  side  of  the  mill,  and  usually  plaintiff 
took  off  the  flats  for  him,  or  he  took  them  off 
himself,  but  that  he  was  aroimd  while  they 
were  being  taken  off;  that  he  always  took 
them  off  while  the  machine  was  In  motion. 
"Milling  a  card,"  he  said,  was  the  work  of  an 
^tpert  mechanic.  A  man  not  Instructed  In  it 
could  not  do  it  Another  witness  (Charles 
Andell),  a  "card  grinder,"  as  was  plaintiff, 
who  was  at  one  time  employed  at  the  Maginnls 
Ootton  Mills,  swears  that  he  also  sometimes 
took  off  the  flats  from  the  cylinder,  but  that 
be  did  not  help  to  put  in  the  mill  apparatus  or 
machinery,  or  to  adjust  It;  that  he  took  off 
the  fiats  when  the  machine  was  stopped. 
BIchard,  the  superintendent  in  charge  of  the 
operations  of  the  factory,  swore  that  the  one 
"milling  the  ring"  or  "setting  the  ring"  can- 
not be  hurt  at  all  If  he  be  careful  and  cautious. 
This  witness  testified  that  there  Is  no  danger 
In  taking  off  the  flats;  that  they  are  turned 
by  hand  by  a  proper  appliance  provided  for  the 
purpose;  that  plaintiff  knew  of  this  appliance. 
He  also  testified  that  while  it  is  possible  to 
take  off  the  flats  when  the  machine  is  run- 
ning, he  did  not  consider  it  safe,  either  for 
the  operator  or  the  card;  and  that  In  removing 
a  flat  ordinarily,  to  do  so  safely,  more  espe- 
cially if  the  machine  be  running,  the  operator 
or  person  directed  to  remove  the  flat  should 
have  an  assistant;  the  removal  should  be  done 
from  the  side,  and  not  from  the  back  of  the 
machine;  that  it  would  be  always  dangerous 
to  undertake,  as  did  the  plaintiff,  to  remove  It 
from  the  back  without  assistance,  if  the  mill 
was  In  operation.  As  relates  to  the  fly  plate 
or  back  plate,  which  plaintiff  asserts  had 
been  removed,  the  witness  said  that  It  Is  a 
plate  at  the  back  of  the  machine,  placed  there 
to  regulate  the  amount  of  waste  made  by  the 
card.  He  also  said  that  plaintiff  had  an  as- 
sistant whenever  he  wanted  to  take  off  a  flat 
All  he  had  to  do  was  to  give  the  order  to  get 
the  assistant.  The  superintendent  also  testi- 
fied: That  plaintiff  was  a  second  hand,  a 
"head  grinder,"  a  "suboverseer."  That  there 
was  a  superintendent  at  the  factory,  who 
bad  control  of  the  entire  force;  after  him,  six 
overseers,  each  In  charge  of  a  department 
The  next  are  the  second  hand  or  subofflcers. 
That  in  the  room  in  which  plaintiff  worked 
there  were  two  second  hands.  One  was  the 
plaintiff,  who  had  supervision  of  the  card, 
and  the  other  had  charge  of  the  frame,  and 
under  them  were  the  ordinary  employes,  who 
had  no  distinctive  rank.  Lucas,  who  had 
charge  as  overseer  when  the  accident  hai>- 
pened,  assisted  plaintiff  in  releasing  himself 
from  the  grasp  of  the  machine.  He  swears 
tliat  plaintiff  was  inside  of  the  card,  between 
the  frame  and  the  cylinder.  He  also  swears 
that  employes  should  not  take  off  fiats  whUe 
the  machine  Is  running,  that  plaintiff  had 
all  the  assistance  he  wanted,  and  that  he 
could  have  called  any  one  to  take  off  the 
flats  at  any  time.     He  testified  In  the  same 
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line  as  Uie  superintendent.  Anotber  irltneas 
(Fassmere)  testified  that  plaintiff  was  not  at 
the  side  of  the  machine  at  the  time  of  the 
accident,  but  at  the  back  of  the  machine;  and 
that,  If  plaintiff  had  asked  his  assistance  in 
taking  off  the  flats,  he  certainly  wonid  have 
glTcn  It;  that  he  con^dered  the  machine  very 
dangerous  In  the  condition  in  which  It  was  on 
the  day  of  the  accident  and  the  day  l>efore, 
but  that  there  would  have  been  no  danger  If 
the  card  had  been  stopped  before  attempting 
to  remove  the  flats;  that  it  was  the  duty  of 
the  overseer  to  have  the  fly  plate  put  on,  and 
that,  if  he  had  ordered  it  to  be  put  on,  no 
one  would  have  gotten  hurt  The  remaining 
facts  are  embodied  In  our  opinion.  Judgment 
was  pronounced  for  defendant  in  the  district 
court     Plaintiff  appeals. 

The  contention  is,  as  we  gather  from  the 
record,  that  the  failure  of  the  overseer  to  re- 
place the  fly  plate  that  had  been  taken  off  the 
day  before  the  accident,  the  failure  of  the 
overseer  to  give  due  warning.  Just  prior  to  the 
accident,  at  the  time  that  he  directed  plaintiff 
to  repair  to  the  card  machUie  and  take  off 
the  flats,  and  the  failure  of  the  defendant  to 
provide  for  more  complete  supervision  of  the 
factory  by  employing  another  overseer  in  the 
place  of  one  who  had  left  a  few  days  before, 
were  the  proximate  causes  of  the  injury.  On 
the  other  hand,  the  defendant  contends  that 
the  fly  plate  had  been  removed  by  the  plain- 
tiff himself,  and  that  It  was  his  doty  to  re- 
turn the  fly  plate  where  it  belonged;  that  spe- 
cial notice  of  the  overseer  was  not  to  be  ex- 
pected, as  the  plaintiff  had  been  employed  In 
the  factory  for  more  than  two  years  as  "head 
grinder,"  and  that  he  must  have  known  how 
to  perform  the  work  as  directed,  without  ex- 
posing himself  as  he  did;  that  posted  notice 
was  given  him  not  to  touch  machinery  while 
in  motion;  that,  as  "head  grinder,"  he  could 
have  called  an  assistant,  and  performed  the 
work  vrlthout  exposing  himself,  or  that  he 
might  have  stopped  the  machine.  Whether 
plaintiff  was  doing  expert  work  out  of  the 
scope  of  his  employment  presents  one  of  the 
issues  before  us  for  decision.  It  la  evident, 
in  our  opinion,  that  the  "overseer"  and  the 
"head  grinder"  (the  position  which  the  plain- 
tiff held)  had  respective  duties  to  perform. 
There  is  evidence  of  record  going  to  show  that 
it  was  part  of  the  work  of  the  "head  grinder" 
to  take  off  the  flats,  while,  on  the  other  hand, 
there  is  evidence  to  the  contrary.  The  evi- 
dence upon  this  point  was  not  as  full  as  it 
might  have  been.  The  superintendent  of  de- 
fendant's mill  swore  that  It  Is  the  part  of  the 
head  grinder's  work  to  "mill  the  ring,"  and 
that  his  duty  Is  also  to  "grind  the  card"  and 
"remove  the  flats."  While  this  Is  denied  by 
other  witnesses,  the  superintendent's  testi- 
mony does  not  stand  alone.  Taking  Into  ac- 
count the  whole  evidence  on  this  point,  we  are 
of  the  opinion  that  this  work  was  usaally 
done  by  the  overseer,  assisted  by  the  "head 
grinder,"  and  that  the  latter  was  never  left 
to  do  this  work  alone.    We  Infer  the  orders 


of  the  overseer  Just  before  the  accident  were 
given  from  his  office,  instead,  as  theretofore, 
at  the  card  machine  itself;  he  intending,  after 
the  removal  of  the  flats  by  plaintiff,  to  go  to 
the  machine  himself,  and  verify  the  gauge,  or 
gauge  the  machine  himself.    There  were  three 
ways,  it  appears,  of  carrying  out  the  orders 
of  the  overseer.    One  was  to  c^l  an  assistant, 
stop  the  machine  by  transferring  the  belt  from 
a  fast  to  a  loose  pulley,— an  easy  matter,  It 
appears.    In  this  there  was  no  risk.    The  su- 
perintendent said  that  this  was  the  usual  way, 
or  the  rule,  at  defendant's  mill.    After  the  ma- 
chine Is  stopped  with  an  appliance,  by  hands, 
the  endless  chain  of  flats  is  turned  until  the 
flats  to  be  removed  are  on  top  of  the  chain  of 
flats  at  a  place  where  they  are  usually  remov- 
ed.   There  was  no  reason,  as  we  appreciate 
the  evidence,  not  to  stop  the  machine.    The 
stopping  of  the  "milling  of  the  ring"  was  of  no 
moment    Besides,  stopping  would  have  been 
unavoidable  to  gauge  or  set  the  cards,  a  work 
which  was  to  be  done  by  the  overseer  In  a  few 
minutes.    Another  way  Is  to  stand  on  the  side 
of  the  machine;  the  operative  on  one  side,  and 
his  assistant  on  the  other.    We  do  not  flnd, 
from  the  evidence,  that  there  was  any  danger 
in  removing  flats  save  when  the  fly  plate  Is 
removed.     The  back  part  of  the  machine  Is 
stripped  and  In  motion.    When  the  machine 
Is  in  the  condition  last  described,  removal  of 
the  flats  from  the  back  is  very  hazardous.  We 
have  not  found  that  even  skilled  mechanics  at- 
tempt to  remove  the  flats  from  the  rear  of  the 
machine  when  the  fly  plate  is  removed  and 
the  machine  Is  stripped.    In  order  to  ascertain 
if  ever   mechanics   removed   flats   when   the 
machine  Is  stripped  and  in  operation,  we  read 
the  record  with  dose  and  paUistaklng  care, 
and  did  not  flnd  that  such  risks  were  taken. 
The  record  does  not  disclose  why  the  unsafe 
manner  of  removing  the  flats  was  resorted  to. 
We  have  dwelt  upon  this  point  of  the  case,— 
it  has  given  us  much  concern,— and  several 
times  we  thought  that  plaintiff  should  recov- 
er damages  If  it  appeared  by  the  evidence 
that  in  meeting  with  an  asddent  he  had  only 
failed   in  exercising  the  aklU   exercised  by 
others  whom  he  had  seen  In  the  act  of  remov- 
ing flats,  or  with  whom  he  hhnself  had  re- 
moved flats.    We  have  not  found  it  possible 
from  the  record  to  conclude  that  be  had  fail- 
ed in  doing  that  which  he  had  seen  others  do, 
for  the  method  he  adopted  was  not  the  only 
method  of  removing  flats.    Not  having  seen 
others  remove  flats  from  the  rear  of  machines 
stripped  and  in  motion,  he  was  not  led  Into 
believing  that  he  was  safe  in  the  attempt.    His 
act  is  not  sustained  or  defended  by  any  pre- 
ceding similar  attempt    made    by  any  one. 
There  were   two  methods   of   removing  the 
flats,  entirely  safe.    Plaintiff  chose  the  third, 
although  no  one  else  ever,  so  far  as  the  record 
discloses,  made  such  an  attempt;  and,  in  the 
second  place,  the  condition  of  the  machine,  as 
brought  on  by  his  own  manipulation  (under 
the  overseer's  order,  it  Is  true),  was  entirely 
unsafe.    The  rule  applicable  has  a  number  of 
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times  been  declared  by  the  courts.  It  taae  al- 
ways been  beld  that  it  must  appear,  In  order 
to  recover  damages,  tbat  the  employ^  did  not 
know  of  the  danger,  or  bad  no  reason  to  know 
of  the  risk  to  which  he  was  himself  exposed. 
We  take  it  that  when  a  change  is  made  In  a 
machine,  unusual  and  unknown  in  the  ordi- 
nary use  of  the  machine,  plaintiff,  an  employ^, 
called  upon  to  operate  the  machine,  should  be 
notified  of  the  change.  If,  however,  the 
change  is  made  by  the  employ^  himself,  under 
orders,  notice  of  the  change  is  no  longer  neces- 
sary. The  question  here  arises,  should  he 
have  been  notified  of  the  increased  danger?  In 
the  first  place,  the  risk  was  visible.  In  the 
second  place,  as  there  were  two  safe  ways  of 
doing  the  work,  each  passed  by  plaintiff,  to 
adopt  the  third,— an  entirely  unusual  manner 
of  removing  flats,— we  find  no  warrant  In  dis- 
turbing the  Judgment  This  court  said,  in 
Carey  v.  Sellers,  41  La.  Aim.  500,  6  South.  813: 
"To  maintain  an  action  by  a  servant  against 
a  master,  two  elements  must  concur,  vis.  fault 
or  knowledge  on  the  part  of  the  master,  inno- 
cence of  fault  or  ignorance  of  the  danger  on 
the  part  of  the  servant."  We  have  read  with 
close  and  careful  attention  the  cited  cases. 
Tbey  do  not  do  away  with  the  rule  that  by 
knowledge  of  danger  a  plalntifT  accepts  the  in- 
creased risk,  and,  further,  that  one  is  without 
cause  if  his  injury  was  proximately  caused  by 
his  failure  to  adopt  the  course  which  a  pru- 
dent man  would  here  follow.  Even  in  the  case 
of  injury  to  a  minor,  in  a  well-considered  case 
the  supreme  court  of  New  Jersey  held:  "The 
danger,  if  it  existed,  was  an  obvious  one. 
The  plaintiff  was  familiar  with  the  machine, 
and  knew  as  well  as  any  one  else  the  danger 
to  be  apprehended  from  working  it  The  law 
Is  entirely  settled  that  under  sucb  circum- 
stances the  servant  takes  upon  himself  the 
risks  incident  to  the  employment,  and  that  no 
action  will  lie  against  the  master  for  Injuries 
to  a  servant  in  such  cases,"— citing  Foley  r. 
Light  Co.  (N.  J.  Sup.)  24  Atl.  487;  Buckley  v. 
Manufacturing  Co.  (N.  T.  App.)  21  N.  E.  717; 
and  Sullivan  v.  Manufacturing  Co.,  113  Mass. 
396.  "Nor  Is  the  fact  that  plaintiff  was  a  mi- 
nor material.  He  was  19  years  of  age,— 
old  enough  to  fully  appreciate  the  danger  of 
operating  the  machine,  and,  consequently,  took 
upon  himself  the  risk  incident  to  his  employ- 
ment, the  same  as  a  person  of  mature  years," 
— dtlng  Hlckey  v.  Taaffe  (N.  Y.  App.)  12  N. 
B.  286.  Under  the  weight  of  Judicial  author- 
ity, an  employer,  properly,  we  think,  is  ex- 
pected to  concern  himself  about  the  safety  of 
the  place  at  which  his  workmen  are  employ- 
ed, and  the  efficiency  and  good  condition  of 
the  machinery  placed  in  their  hands.  We 
have  read  all  the  decisions  upon  the  subject 
we  could  get,  and  have  not  found  one  carry- 
ing the  rule  as  far.  We  would  have  to  extend 
It,  should  we  sustain  plaintiff's  demand.  Re- 
garding our  own,  we  carefully  considered  the 
cited  case  of  James  v.  Lumber  Co.,  60  La. 
Ann.  717.  23  South.  469,  in  which  we  find. 


quoting  from  the  syUabua,  covering  the  prin- 
ciples laid  down  in  the  dedslon:  '^t  is  negli- 
gence on  the  part  of  a  foreman  to  call  on  one 
of  the  employte  suddenly  to  take  a  daBgeroos 
position,  without  warning  him  of  the  risk  and 
hazard  of  the  employment,  with  which  the  em- 
ploy6  had  neither  a  previous  knowledge  nor 
acquaintance."  In  the  other  cited  case— 
Stucke  V.  Railroad  Co.,  60  La.  Ann.  189,  23 
South.  342— we  held,  in  substance,  that  one 
cannot  be  understood  as  contracting  to  take 
upon  himself  risks  which  he  neither  knows  nor 
suspects.  Here  we  have  found  that  the  dan- 
ger was  visible,  and  that  plaintiff  had  been  at 
work  on  the  machine  of  the  factory  since  a 
number  of  years,  and  had,  before  then,  taken 
off  the  pieces  from  the  machine,  in  a  manner 
not  dangerous. 

With  reference  to  the  lack  of  supervision, 
one  of  the  complaints  of  plaintiff,  as  we  take 
it,  it  does  not  appear  that  the  least  fault  was 
found  before  the  accident  regarding  the  in- 
sufficiency of  supervision  of  defendant's 
works.  While  It  Is  true  tbat  one  of  the  over- 
seers had  left  a  few  weeks  previous  to  the 
accident,  and  that  the  remaining  overseer  in 
charge  of  the  works  had  succeeded  to  his 
duties,  It  does  not  appear  that  it  was  more 
than  the  latter  could  do.  Plaintiff  did  not 
trace  the  cause  of  the  accident  to  the  fact  that 
only  one  overseer  had  charge,  where  previous- 
ly tiiere  were  two.  This  would  be  a  most  re- 
mote cause,  and  not  one  for  which  it  Is  pos- 
sible to  hold  defendant  liable  for  damages. 
For  reasons  assigned,  the  Judgment  appealed 
from  is  affirmed. 

MONROE,  J.,  takes  no  part,  as  he  was  not 
a  member  of  the  court  when  the  case  was 
heard. 

On  Application  for  Rehearing. 

(May  1,  1899.) 

WATKINS,  J.  The  application  is  made 
solely  on  the  ground  that  the  court  erred  In 
finding  the  facts  In  certain  enumerated  par- 
ticulars, which  are  stated  in  the  brief  of  com- 
plainant's counsel,  from  which  we  make  the 
following  extract,  viz.:  "And  now  into  court 
comes  the  plaintiff,  and  moves  the  court  to 
grant  a  rehearing  in  this  case,  for  the  reasons 
hereafter  assigned,  to  wit:  (1)  Because  the 
court  has  erred  In  finding  the  facts,  in  this: 
It  is  conceded  that  the  plaintiff,  Jenkins,  waa 
injured  in  the  defendant's  mill  on  the  day 
stated  in  the  petition,  while  in  the  perform- 
ance of  a  duty  out  of  the  line  of  his  usual 
employment,  specifically  Imposed  upon  him  at 
that  moment  by  this  special  order  of  his  mas- 
ter, and  under  the  master's  eye.  The  specific 
order  was  to  remove  the  flats  from  a  machine 
which  had  been  rendered  highly  dangerotis 
by  a  change  In  its  condition,  by  the  order  of 
the  master.  The  changed  condition  from  one 
of  safety  to  one  of  danger  was  known  to  the 
master.  The  court  finds  as  a  matter  of  fact 
that  an  unsafe  manner  was  resorted  to,  and 
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lues  these  expressloiiB,  namely:  'We  have  not 
found  that  even  skilled  mechanics  attempt  to 
remove  the  flats  from  the  rear  of  the  machine 
when  the  fly  plate  is  removed,  and  the  ma- 
chine is  stripped.  In  order  to  ascertain  if  ever 
mechanics  removed  flats  when  the  machine  Is 
stripped  and  in  operation,  we  read  the  record 
with  close  and  painstaking  care,  and  did  not 
find  that  snch  risks  were  taken.  The  record 
does  not  disclose  why  the  unsafe  manner  of 
removing  the  flats  was  resorted  to.'  Here  the 
court  has  overlooked  the  fact  that  never  in 
the  history  of  the  mill  was  it  attempted  to  re- 
move a  flat  when  the  card  was  stripped,  when 
the  fly  plate  was  gone.  The  situation  was  a 
new  one  never  presented  to  Jenkins  before, 
one  created  by  the  master,  the  overseer,  Lu- 
cas, existing  within  his  view  under  his  imme- 
diate supervision  and  control,  and  yet  he  or- 
dered Jenkins  to  perform  an  act  out  of  his 
line  of  duty  in  connection  with  this  machinery 
in  this  novel  situation.  (2)  Because  the  court 
finds  that  there  was  adequate  supervision  of 
the  mill,  when  every  fact  in  the  record  points 
to  a  different  conclusion,  and  the  whole  record 
Is  a  mathematical  demonstration  to  the  con- 
trary. (S)  Because  the  court  finds  that  there 
were  safe  ways  of  removing  the  fiats.  There 
could  be  no  safe  way  with  the  machinery  in 
the  condition  in  which  it  was  when  Jenkins 
was  sent  to  work  opon  It  (4)  Because  it  was 
a  non  sequltur  that.  If  Jenkins  stripped  the 
machine  the  day  before,  under  the  orders  of 
the  overseer,  and  knew  that  its  condition  had 
been  changed,  that,  therefore,  afterward,  in 
obedience  to  any  order  that  the  overseer 
might  give,  Jenkins  assumed  any  and  all 
risks.  Wherefore  the  plaintiff  now  humbly 
prays  that  this  honorable  court  set  aside  its 
decree,  and  grant  blm  a  rehearing,  and  that 
the  former  decree  be  reversed,  and  that  there 
be  Judgment  for  the  plaintiff  as  in  his  petition 
prayed  for.'.' 

The  plaintiff  was  employed  by  the  defendant 
as  a  card  grinder,  and  had  been  engaged  at 
the  defendant's  works  for  about  3^^  years. 
Under  his  en^loyment  he  had  nothing  to  do 
with  anything  else.  The  fiy  plates  had  been 
removed  by  the  plaintiff  on  the  day  preceding 
the  accident,  and  under  the  immediate  direc- 
tion of  the  overseer.  He  admits,  as  a  witness, 
that  he  was  standing,  at  the  time  of  the  ac- 
cident, on  the  outside  of  the  frame  of  the  ma- 
chine. The  plaintiff  was  gnite  accustomed  to 
removing  the  flats.  Other  card  grinders  make 
similar  statements.  The  plaintiff  was  a  head- 
grinder,  or  Bubovetseer,  and  was  always  fur- 
nished with  an  assistant  when  one  was  requir- 
ed. The  superintendent  states  that  he  assisted 
plaintiff  from  the  grasp  of  the  machine,  after 
the  accident  happened,  and  that  he  was  inside 
of  the  card  frame,  and  between  the  frame  and 
the  cylinder.  Another  witness  testified  that 
the  plaintiff,  at  the  time  of  the  accident,  was 
not  at  the  dde  of  the  machhie,  but  at  the  back 
of  it,  where  he  should  not  have  been.  These, 
with  other  facts  of  the  case,  which  are  cited 
in  our  opinion,  to  aay  the  least  put  the  plain- 


tiff partially  in  fault  Hi  acted  in  a  great 
measure  upon  his  own  judgment  and  respon- 
slblUty. 

Our  liivestigatlon  of  this  case  has  only  serv- 
ed to  reassure  us  of  the  correctness  of  the 
opinion  at  first  entertained.  Our  attention 
has,  however,  been  arrested  by  what  appears 
to  us  to  be  some  very  censorious  observations 
which  are  contained  In  the  brief  of  plaintiff's 
coimsel,  and  among  the  number  are  the  fol- 
lowing, viz.:  "This  honorable  court  has  at- 
tempted, and  it  does  in  Its  opinion  seek,  to  ex- 
empt the  company  from  the  operation  of  this 
rule,  and  from  the  performance  of  a  plain, 
simple  duty.  There  Is  nothing  occult  or  mys- 
terious about  this  rule.  It  is  not  unjust  or  un- 
philosophlcal.  It  is  good  and  right,  and  uni- 
versally applicable.  To  avoid  the  force  of  this 
to  find  an  avenue  of  escape  for  the  defendant, 
this  court  says  that  it  has  not  found  that  skill- 
ed mechanics  attempt  to  remove  flats  from 
the  machine  when  the  fly  plate  is  removed 
and  the  machine  Is  stripped."  Again:  "Will 
the  coxut  presume  that  a  sane  man  of  ordi- 
nary endowments  would  deliberately  thrust 
his  right  hand  and  forearm  between  revolving 
cylinders  and  flats  clothed  with  steel  wires,  to 
have  that  hand  and  forearm  torn  Into  a  space 
of  seven  one-thousandths  of  an  inch,  and 
shreaded  as  the  cotton  is  carded?"  Again: 
"The  rule  that  a  servant  accepts  the  usual 
risks  of  his  employment  is  by  the  court  la  this 
case  stretched  to  cover  not  only  nsual  employ- 
ment, but  nnnsnal  employment,  because,  for< 
sooth,  they  say  a  skilled  mechanic  would 
have  known  of  the  danger."  Again:  "So, 
then,  to  say  that  at  this  moment  there  was 
adequate  supervision  of  this  mill  is  as  if  one 
standing  under  an  August  sky,  in  the  open 
sunlight,  while  all  about  him  was  bathed  in 
the  brilliancy  of  the  noonday  sun,  were  to 
close  his  eyes,  and  declare  that  there  was  no 
evidence  that  the  sun  was  shining." 

While  this  court  is  at  all  times  willing  to 
accord  the  largest  latitude— liberty,  if  you  will 
—to  the  losing  counsel  In  a  cause  to  be  heard 
on  briefs  upon  application  for  rehearing,  and- 
approve  and  applaud  their  earnestness  and 
eloquence  In  argument  yet  It  cannot  x>ennlt 
them  to  pass  the  proper  and  legitimate  bounds 
of  criticism  of  Its  opinions.  Knowing  counsel 
as  well  as  we  do,  and  taking  cognizance  of 
the  pleasant  relations  they  have  always  sus- 
tained to  the  court,  we  feel  impressed  with 
the  belief  that  the  censure  which  is  reason- 
ably to  be  Inferred  from  the  foregoing  re- 
marks was,  rather,  the  expression  of  nndue 
zeal  In  the  cause  of  their  client  The  fric- 
tion thus  brought  about  by  counsel  Is  equally 
unfortunate  for  them  and  the  court,  bnt  we 
feel  disposed  to  pass  the  matter  by.  In  tbe 
earnest  hope  and  belief  that  we  shall  have  no 
occasion  to  mention  tbe  subject  again.  Re- 
hearing refused. 

MONROES,  J.,  takes  no  part,  as  he  was  not 
a  member  of  tbe  court  when  the  case  was 
submitted. 
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(El  La.  Ann.  7SS) 

STATE  ex  rel.  WKBB  y.  DEBAILLON, 
Judge.    (No.  13,126.) 
(Supreme  C!ourt  of  Louisiana.    April  6,  1899.) 
Tbkus  o»  Coubt— Dubaiioh. 
The  general  assembly  did  not,  in  enacting 
Act  No.  163  of  1898,  liave  in  Tiew,  in  directing 
district  judges  to  fix  terms  of  court,  to  control 
them  in  the  length  of  time  during  which  they 
should  actually  hold  court  in  the  different  par- 
ishes, but  to  have  designated  in  advance  certain 
periods  as  "terms  of  court,"  with  a  view  of  fur- 
nishing the  basis  to  pubUc  officials  for  lixmg 
dates  for  drawing  juries,  or  doing  other  acts 
Which,  utader  existing  laws,  had  to  be  done  a 
certain  number  of  days  before  sessions  of  court. 

(Syllabus  by  the  (3oartJ 

Application  by  tbe  state,  on  the  relation 
of  Thomas  F.  Webb,  Jr.,  for  writs  of  man- 
damus and  prohibition  against  C.  Debaillon, 
judge  of  tbe  Seventeenth  judicial  district  court 
for  the  parish  of  Lafayette.    Refused. 

Plaintiff  represents:  That  he  instituted  in 
the  district  court  for  the  parish  of  Lafayette, 
several  months  ago,  a  suit  against  one  Sam 
Mouton,  coupled  with  writs  of  attachment 
That  said  suit  is  still  pending  and  undecided. 
That,  in  compliance  with  provisions  of  Act 
No.  163  of  1896,  the  judge  of  the  Seventeenth 
judicial  district  court  has  fixed  by  rules  of 
his  court  the  sittings  or  terms  thereof  for  the 
parishes  of  Lafayette  and  Vermillion,  compos- 
ing said  district  That,  according  to  said  rules, 
tbe  next  regular  terms  of  said  court,  after  its 
present  term  at  Lafayette,  are  to  begin  as 
follows:  For  tbe  parisb  of  Vamilllon,  on  tbe 
first  Tuesday  of  April;  for  the  parish  of  La- 
fayette, on  the  fourth  Monday  of  April.  That 
tbe  provisions  of  Act  No.  163  of  1888  are  man- 
datory. That  under  the  same  the  general  as- 
sembly has  defined  and  fixed  the  ministerial 
duties  of  the  judges  of  the  several  district 
courts,  leaving  no  discretion  in  the  exercise 
thereof  as  long  as  the  terms  or  sittings  re- 
main unchanged  by  the  rules  fixing  the  terms, 
and  It  is  tbe  absolute  duty  of  the  judge  of 
the  Seventeenth  judicial  district  court  to  hold 
a  session  of  tbe  court  at  Lafayette,  in  accord- 
ance with  the  terms  fixed  by  said  court  under 
the  provisions  of  Act  No.  163  of  1888,  and 
there  to  sit  as  the  public  business  may  require. 
That  tbe  Seventeenth  district  court  is  now  in 
session  (March  24,  1889)  at  Lafayette,  and 
has  been  since  the  second  Tuesday  of  March, 
1899,— the  date  fixed  under  said  rules.  That 
said  above-mentioned  cause  was  fixed  for  trial 
for  Thursday,  March  16,  1889,  since  the  pre- 
ceding term  of  said  court  at  Lafayette,  under 
the  rules  of  said  court  authorizing  such  a 
fixing  for  the  next  ensuing  session.  That,  on 
account  of  other  public  business  before  said 
court  taken  up  for  trial,  said  cause  could  not 
be  reached.  That  the  remainder  of  the  present 
session  is  already  talien  up  for  the  trial  of 
cases  pending  before  said  court,  and  fixed  be- 
fore Monday,  the  20th  of  March,  1899.  That, 
being  unable  to  secure  a  trial  of  said  cause 
at  the  present  session  of  said  court  for  causes 
beyond  his  control,  and  desiring  to  secure  a 


trial  of  same  at  the  earliest  time  under  the 
rules  of  said  court  fixing  said  terms  as  afore- 
said under  the  laws  and  constitntion  of  the 
state,  he  applied,  by  motion  in  open  court  on 
Monday,  the  20th  of  March,  to  fix  tbe  trial 
of  said  cause  for  the  21th  of  April,  1889,  the 
first  day  of  the  next  ensuing  term  being  the 
fourth  Monday  of  said  month,  but  ttiat  the 
judge  arbitrarily  refused  to  allow  said  fixing, 
on  the  ground,  among  others,  that  Act  No.  163 
was  unconstitutional,  and  that  the  business 
pending  l>efore  the  court  in  the  parish  of  Yer- 
milllon  would  require  a  more  extended  term 
than  that  fixed,  under  the  terms  of  said  act 
by  the  rules  of  court  aforesaid,  refusing  there- 
by to  hold  any  session  of  his  said  court  as 
fixed  by  said  rules,  or  before  the  public  busi- 
ness of  VermilUon  parish  was  disposed  of. 
That  the  question  involved  was  one  of  public 
interest.  That  the  refusal  of  the  judge  was  a 
denial  of  justice,  and  furnished  a  proper  occa- 
sion for  the  exercise  of  the  supervisory  powers 
of  the  supreme  court.  In  view  of  the  prem- 
ises, petitioner  prayed  for  a  writ  of  mandamus, 
directed  to  the  judge  of  tbe  Seventeenth  ju- 
dicial district  court  commanding  him  to  allow 
the  fixing  of  said  cause  as  prayed  for,  and  to 
hold  court  and  to  try  said  cause  at  the  April 
term,  under  the  rules  fixing  said  terms  of 
court  and  for  a  writ  of  prohibition  prohibiting 
tbe  said  judge  from  holding  court  in  the  par- 
ish of  yermillion  In  contravention  of  said  rules 
of  court  fixing  said  term  in  Lafayette,  and  of 
Act  No.  163  of  1896.  The  district  judge  as- 
signed as  reasons  why  the  appHcatlcHis  should 
not  be  granted.  That  Act  No.  163  of  1898  was 
unconstitutional  and  vic^tive  of  article  117 
of  the  constitution  of  1898.  That  that  article 
provides:  "District  courts  shall  hold  continu- 
ous sessions  during  ten  months  of  the  year. 
That  in  districts  composed  of  more  than  one 
parish  the  judge  shall  sit  alternately  in  each 
parish  as  the  public  business  might  require, 
and  ttiat  the  provisions  of  the  article  should 
go  into  efCect  upon  the  adoption  of  the  consti- 
tution." That  the  provisions  of  that  article 
are  mandatory  on  all  district  judges  without 
the  act  of  1898;  being  self-operative,  not  re- 
quiring any  action  of  the  general  assembly 
to  give  it  force  and  effect  That  Act  No.  163 
of  1896  further  contravened  article  117  of  the 
constitution,  in  that  the  general  assembly  un- 
dertook without  warrant  of  law,  and  in  direct 
Tlolatlon  of  the  terms  of  said  article,  to  pre- 
scribe tbe  duration  of  the  sessions  of  district 
courts  composed  of  more  than  one  parish,  and 
denied  to  district  judges  the  right  to  sit  al- 
ternately in  each  parish  as  the  public  busi- 
ness might  require.  The  judge  admitted  that 
he  did  fix  the  sessions  of  tbe  Seventeenth  judi- 
cial district  court  under  Act  No.  163  of  1898, 
and  averred  that  be  had  used  all  due  diligence 
to  dispose  of  the  public  business  In  his  district 
within  the  time  limited  for  a  duration  of  a 
term  of  court  under  that  article,  but  he  had 
been  unable,  through  no  fault  of  his,  to  ac- 
complish results  satisfactory  to  himself  and 
parties  in  interest   He  returned  that  he  would 
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open  a  criminal  and  ciTU  session  of  conrt  In 
Vermillion  parisli  on  Tuesday,  April  4,  1889; 
tliat  he  could  not,  with  all  due  diligence,  com- 
plete the  public  business  in  that  parish  In  tbree 
weeks;  that  the  court  of  appeals  of  the  Third 
drcnit  would  hold  an  adjourned  meeting  of  that 
court  in  Vermillion  parish  on  April  20,  1899, 
and  would  remahi  in  session  some  three  days; 
that,  during:  the  session  of  the  court  of  ap- 
peals, the  district  court  could  not  be  in  ses- 
sl<m;  that,  with  one  additional  week  of  conrt 
in  Vermillion  parish,  he  could  clear  the  Jail 
and  have  his  dockets,  both  criminal  and  civil, 
well  in  hand  and  in  a  satisfactory  condition; 
tbat,  through  no  fault  of  his  or  the  district 
attorney,  litigants  or  their  counsel,  and  wit- 
nesses, the  dockets  were  so  congested  tbat  the 
public  business  required  a  prolongation  of  the 
session  beginning  in  Vermillion  on  April  4, 
1899,  one  week  longer.  He  returned  that  the 
old  system  of  fixing  terms  was  suspended  by 
the  one  continuous  term  of  10  months,  and 
the  general  assembly  was  without  warrant  In 
law  to  adopt  a  system  which  bad  been  re- 
jected by  the  framers  of  the  constitution,  and 
in  direct  violation  of  the  express  provisions  of 
the  constitution;  tbat.  In  adopting  tbe  course 
complained  of,  he  was  actuated  solely  by  a 
deep  sense  of  dnty  Imposed  upon  him  by  law; 
and  that  he  advised  the  bar  in  open  court  of 
his  intended  action,  so  as  to  enable  them  to 
Invoke  snch  remedy  as  they  were  entitled  to, 
to  protect  the  interests  of  their  clients.  He 
referred  the  court  to  Act  No.  163  of  1808. 
Const.  1888,  art.  117,  and  State  v.  Voorbies 
(La.;  decided  by  it  on  June  24, 1898)  24  South. 
132.  Act  No.  163  of  188a  referred  to  In  the 
pleadings,  was  approved  July  14,  189S.  It  is 
entitled:  "An  act  relative  to  sessions  of  dis- 
trict courts  throughout  the  state,  the  parish 
of  Orleans  excepted,  and  to  carry  out  the  pro- 
visions of  article  117  of  the  constitution;  to 
confer  on  district  Judges  certain  powers  in 
relation  to  the  conduct  of  business  before  said 
courts  and  regulating  the  practice  and  pro- 
ceedings thereof."  Its  second  section  provides 
tbat  "in  districts  composed  of  more  than  one 
parish  the  Judge  shall  sit  alternately  in  each 
parish  and  the  sessions  from  one  parish  to  the 
other  parish  shall  be  continuous,  provided  that 
no  session  Ui  any  parish  of  a  district  shall  be 
fixed  for  less  than  one  week,  or  more  than 
three  weeks  as  the  public  business  may  re- 
quire. The  district  Judge  shall,  by  an  order 
of  court,  fix  a  date  for  the  holding  of  the  ses- 
sions in  each  parish,  which  order  sball  be 
entered  on  the  minutes  of  the  court,  and  pub- 
lished at  least  three  times  in  the  official  Jour- 
nal in  each  parish,  and,  after  being  so  fixed, 
no  change  shall  be  made  in  such  order  within 
less  tban  one  year  thereafter."  Its  third  sec- 
tion,provides  that  it  is  the  Intent  and  meaning 
of  a'rtlcle  117  of  the  constitution  that  district 
courts  shall  always  be  open,  and  the  proceed- 
ings held  to  be  in  open  court  while  the  Judge 
Is  on  the  bench,  and  that  the  fixing  of  sessions 
In  districts  composed  of  more  than  one  parish 
shall  not  affect  the  authority  or  duty  of  the 


court  to  Bit  at  any  time  in  any  of  tbe  parishes 
when  the  pubUc  Interests  may  require  it  Arti- 
cle 117  of  the  oonstitation,  which  it  is  the 
declared  object  of  Act  No.  163  to  carry  into 
ettect,  directs  that  district  courts  shall  hold 
continuous  sessions  for  ten  months  of  the  year 
for  districts  composed  of  more  than  one  par- 
ish, and  the  Judge  shall  sit  alternately  in  each 
parish  as  tbe  public  business  may  require. 

O.  O.  Mouton,  for  relator.  O.  Deballlon, 
pro  se. 

NICHOLLS,  C.  3.  (after  stating  tbe  facts). 
The  district  Judge  having  returned  to  us  that 
he  cannot  do  Justice  in  a  three- weeks  term  in 
Vermillion  parish  to  the  public  business  there- 
in, and  that  for  that  reason,  availing  himself 
of  tbe  provisions  of  article  117  of  the  consti- 
tution, be  Intended  to  prolong  the  session  one 
week  longer  than  the  longest  time  fixed  for 
a  session  by  Act  No.  16S  of  1888^  which  ses- 
sion would  terminate  on  April  29,  1899,  and 
having  assigned  as  a  further  reason  for  his 
course  that  three  days  at  least  of  the  April 
term  in  Vermillion  would  be  taken  up  by  tbe 
adjourned  term  of  tbe  court  of  appeals  of  tbe 
Third  circuit,  we  do  not  feel  oursdves  Justi- 
fied to  have  Issued  the  mandamus  prayed  for. 
Article  117  of  the  constitution  directs  that  the 
district  Judges  shall  sit  alternately  In  each 
parish  as  the  public  business  may  require.  It 
is  not  claimed  that  the  Judge's  statement  tbat 
tbe  condition  of  the  public  business  in  Vermil- 
lion is  such  as  to  require  an  extended  term  is 
not  well  fotmded.  His  action  is  not  arbitrary 
because  it  may  chance  to  work  hardship  or 
delay  in  some  particular  case  or  cases.  It  is 
tbe  general  public  interest  which  has  to  be 
consulted.  Tbe  legislature  cannot  control  this 
matter  by  an  iron-cast  rule  molded  in  advance 
to  govern  length  of  sessions;  nor  do  we  think 
that  such  was  the  intention  of  the  general 
assembly.  The  fourth  section  of  Act  No.  163 
declares  expressly  that  tbe  fixing  of  terms 
shall  not  afTect  the-  authority  or  duty  of  the 
district  Judge  to  sit  at  any  time  In  any  of  the 
parishes  of  his  district  when  tbe  public  in- 
terest may  require.  We  think  the  general  as- 
sembly did  not  have  in  view,  in  directing  district 
Judges  to  fix  terms  of  court,  to  control  them  in 
tbe  length  of  time  during  which  they  should 
actually  hold  court  in  the  different  parishes, 
but  to  designate  in  advance  certain  periods  as 
"terms  of  court,"  with  a  view  of  furnlsblDg 
the  basis  to  public  officials  for  fixing  dates  for 
drawing  the  venire,  or  doing  other  acts  which, 
under  existing  laws,  may  have  to  be  done  so 
many  days  before  sessions  of  court. 

It  does  not  follow  that  the  fixing  of  such 
dates  would  carry  with  it  the  necessity  of 
opening  the  sessions  at  tbe  time  fixed  should 
public  exigencies  require  tbe  prolongation  of 
a  prior  session  in  another  parish.  The  Judge 
could  order  an  adjournment  of  the  opening  to 
a  day  fixed,  of  which  all  parties  in  interest 
would  be  informed  and  to  which  they  should 
conform.  In  that  way  matters  would  not  be 
left  in  a  condition  of  constant  uncertainty. 
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For  the  reasons  assigned,  it  Is  ordered  that 
relator's  application  for  writs  of  mandamus 
and  problbltl(Mi  be,  and  Is  her^y,  refused. 


(SI  IiS.  Ann.  SEE) 

SINGER  et  al.  v.  ALVEBSON  et  aL    (No. 

13,0»l.)i 

(Supreme  Court  of  Louisiana.    April  3,  1899.) 

Ck>BP0RkTI0Hg — Afpointmxnt  ot  BioBmas. 

1.  The  provisions  of  Act  No.  158  of  1898  au- 
thorize the  judges  of  the  district  court  through- 
out the  state  and  of  the  civil  district  court  for 
the  parish  of  Orleans  to  appoint  receivers  to 
take  charge  of  the  property  and  business  of 
corporations  at  the  instance  of  any  stocliholder 
or  creditors,  when  the  directors  or  other  ofiB- 
cers  of  the  corporation  are  jeopardizing  the 
rights  of  stoclcholderi  or  creditors  by  grossly 
mismanaging  the  business,  or  by  committing 
acts  ultra  vires,  or  by  wasting,  misusing,  or 
misapplying  the  property  or  funds  of  the  cor- 
poration. 

2.  As  that  statute  is  the  most  recent  and  i>ei^ 
tinent  expression  of  legislative  will  upon  the 
subject,  it  is  necessarily  controlling. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  George  H.  Thtord,  Judge. 

Action  by  Louis  Slncer  and  others  agahist 
W.  D.  Alverson  and  the  W.  D.  Alverson  Com- 
pany, Limited.  Judgment  for  defendants, 
and  plaintiffs  appeaL     Reversed. 

Lazarus  &  Luce,  tor  appellants.  Homor 
ft  Godchaux  (George  W.  Flynn,  of  counsel), 
for  appellees. 

WATKINS,  J.  This  proceeding  Is  one  tak- 
en ex  parte  by  stockholders  of  the  defendant 
corporation  for  the  appointment  of  a  receiver, 
and  the  judge  declined  to  malce  the  appoint- 
ment as  proposed;  but  granted  In  lieu  thereof 
an  order  for  the  respondents  to  show  cause 
upon  a  designated  day  why  a  receiver  should 
not  be  appointed.  On  the  day  designated  the 
rule  was  tried,  and  on  the  proof  administered 
pro  and  con  the  judge  a  quo  refused  to  make 
the  appointment,  and  the  plaintiffs  have  ap- 
pealed. 

The  grounds  upon  which  the  plaintiffs  de- 
mand the  appointment  of  a  receiver  are  as 
follows,  substantially,  viz.:  That  they  are 
the  owners  ahd  holders  of  a  majority  of  the 
shares  of  the  capital  stock  of  the  corporation, 
as  follows,  viz.:  Louis  Slncer,  20  shares; 
William  Hanua,  16  shares;  R  H.  Hatry,  5 
shares;  M.  Kenney,  3  shares;  Otto  Walther, 
as  owner,  6  shares;  Otto  Walther,  as  pledgee, 
23  shares;  George  O'Connor.  6  shares;  Thomas 
O'Connor,  Jr.,  2  shares.  Tliat  they  represent 
55  shares  of  the  capital  stock,  aggregating 
100  hi  all,  of  1100  each,— that  Is  to  say,  $10,- 
000;  and  that  one  of  the  plaintiffs  holds  In 
pledge  23  shares  in  addition,  making  78  shares 
In  all.  That,  while  Louis  Sincer  Is  the  presi- 
dent of  said  corporation,  and  a  member  of  the 
board  of  directors,  which  la  charged  with  the 
administration  of  Its  affairs,  he  has  been  prac- 
tically excluded  therefrom  by  the  action  of  the 

1  Beheaiing  denied  May  1,  1899. 


defendant  W.  D.  Alverson,  who  b  the  secre- 
tary and  treasurer;  said  Alverson  having  as- 
sumed and  exercised  control  and  conduct  of 
the  business  of  said  company.  That  he  baa 
so  conducted  Its  affairs,  In  the  management 
aforesaid,  as  "to  have  entailed  heavy  and  se- 
vere losses  upon  the  corporatlMi,  defaulting 
upon  Its  credit,  and  Impairing  its  capital 
stock."  That  against  the  protest  of  petition- 
ers as  stockholders,  said  Alverson  has  Issu- 
ed obligations  In  the  name  of  the  corpora- 
tion, and  has  made  use  of  same  for  bis  per- 
sonal I)eneflt,  and  applied  the  proceeds  of 
the  discount  of  same  to  his  own  advantage, . 
and  to  the  detriment  of  the  corporation. 
That, ,  being  In  possession  of  the  assets  of 
the  corporation,  be  has  secreted  same,  and 
is  making  an  effort  to  make  way  with  and 
remove  the  same.  That  they  have  made  re- 
peated efforts,  but  In  vain,  to  obtain  from  said 
Alverson  a  statement  of  the  business  of  the 
coriwration,  as  well  as  an  accounting  of  Its 
resources  and  disbursements,  Its  assets  and  its 
llabllitleB;  but  that  he  has  refused  and  de- 
clined to  do,  assigning  as  his  reason  therefor 
.tliat  petitioners  had  no  right  to  make  a  de- 
mand of  him.  That,  If  said  defendant  is  al- 
lowed to  continue  to  manage  and  administer 
the  affairs  and  bushiess  of  the  corporation.  It 
wlU  result  In  the  loss  and  destruction  of  its 
property,  and  "entail  upon  petitioners,  as 
stockholders,  a  loss  of  tJieir  inoettmenU  in 
the  capital  stock  of  said  compatif/."  (Oar 
italics.)  The  answer  of  the  defendant  is  that 
the  company's  affairs  have  been  well  mana- 
ged by  said  Alverson,  and  that  no  complaint 
has  been  made  to  him  or  to  the  board  of  di- 
rectors as  to  any  mismanagement  on  his  part; 
that  there  are  no  pressing  creditors  demand- 
ing payment  of  their  claims;  that  the  annual 
meeting  of  the  stockholders  of  the  corpora- 
tion is  to  be  held  under  the  charter  on  the 
6th  day  of  February  next,  and.  If  the  plaintiffs 
then  desire  to  change  the  management  of  the 
corporation,  a  majority  of  the  stockholders 
can  then  do  so.  They  aver  that,  If  a  receiv- 
er Is  appointed,  the  credit  of  the  corporatl(Hi 
will  be  destroyed,  and.  If  said  Alverson  Is  en- 
joined from  managing  the  affairs  of  the  cor- 
poration, great  loss  will  be  entailed,  "whidi 
will  result  In  the  corporation  being  unable  to 
pay  Its  creditors."  They  specially  deny  "that 
plaintiffs  hold  a  majority  of  the  shares  of  the 
capital  stock  of  said  corporation;  and  they 
aver  that  a  majority  of  the  holders  of  the 
capital  stock  are  well  satisfied  with  the  ad- 
ministration of  Its  affairs  by  W.  D.  Alverson, 
and  are  willing  that  be  should  be  retained  In 
the  management  of  the  corporation."  dfak- 
ing  the  statement  of  the  answer  as  absolutely 
true  for  the  purpose  of  the  argument,  It  la 
evident  that  the  plaintiffs  would  obtain  no  re- 
lief from  the  grievances  of  which  they  com- 
plain at  the  contemplated  stockholders'  meet- 
ing. 

It  further  appears  from  the  statement  of  the 
assets  and  liabilities  of  the  corporation  which 
Is  appended  to  the  transcript  that  It  la  ia- 
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solvent     The  showlnir  made  to  as  follows, 
ylB.: 

By  inYoice  of  itock  in  hand |4,049  00 

Open  accounts  due 1,403  03 

Cash  on  hand ,.        22S  09 

Total   S6,778  02 

To  bills  payable,  etc 2,848  24 

Balance  credit |2,928  78 

But  this  showing  does  not  take  Into  ac- 
count the  capital  stock  of  $10,000;  and  If  a 
settlement  were  effected  on  that  basis,— ac- 
cepting all  of  the  bills  payable,  as  weU  as  the 
$600  of  small  open  accounts,  as  equivalent  to 
cash,— a  loss  of  17,070.22,  to  the  stoCkholdere  In 
the  aggregate,  results;  or,  In  other  words,  the 
stockholders  would  realize  about  25  per  cent 
on  the  dollar  of  their  investment 

As  further  Illustrating  the  situation  of  af- 
fairs, W.  D.  Alverson  places  himself  upon  the 
aforesaid  statement  as  a  creditor  of  the  cor- 
poration for  11,189,  balance  due  him  on  salary. 
Not  only  so,  but  he  enters  upon  said  state- 
ment the  fcdlowlng  list  of  the  shareholders  of 
the  corporation,  viz.:  W.  D.  Alverson,  shares 
53;  F.  J.  Matthews,  shares  2;  B.  B.  Hatry, 
shares  S;  W.  J.  Kane,  shares  2;  O.  Walthers, 
shares  5;  M.  Kenney,  shares  3;  Oeorge  W. 
O'Connor,  shares  6;  L.  Slncer,  shares  20;  Mr. 
K.  Alverson,  shares  5.  On  this  representation 
of  W.  D.  Alverson's  holding  of  stock,  it  is 
quite  apparent  why  he  should  be  well  satisfied 
with  the  administration  of  the  affairs  of  the 
corporation,  the  whole  of  which  was  under  his 
control.  By  comparing  the  two  statements 
with  respect  to  the  shareholders,  It  will  be  ob- 
served that  the  only  holdings  of  the  plalntlffa 
which  the  defendants  dispute  are  those  of 
William  Hanna,  15  shares,  and  Thomas  O'Con- 
nor, Jr.,  2  shares;  and  it  further  ai^ears  that 
all  the  stockholders  enumerated  on  the  de- 
fendants' list  are  plaintlfb  in  this  suit,  except 
four,  viz.:  W.  D.  Alverson,  F.  J.  Matthews, 
W.  J.  Kane,  and  Mr.  K.  Alverson.  W.  D. 
Alverson,  as  a  witness,  gave  to  the  court  the 
following  information  as  to  the  16  shares  of 
stock  of  William  Hanna  which  were  omitted 
from  his  (witness*)  list  viz.:  "Q.  How  many 
shares  has  Mr.  William  Hanna?  A.  None.  Q. 
Did  you  not  sell  William  Hanna  fifteen  shares 
of  this  stock,  and  then  transfer  them  to  him, 
and  didn't  he  subsequently  deliver  them  to  you 
for  the  purpose  of  having  the  transfer  record- 
ed? A.  I  sold  him  thirty  shares.  Q.  Tou  sold 
him  thirty  shares?  A.  Yes,  thirty  shares.  Q. 
Did  yoa  deliver  the  certificates  to  him?  A. 
No,  sir.  Q.  In  whose  possession  are  those  cer- 
tificates? A.  Mine,  sir.  Q.  How  many  of 
them  belonged  to  him?  A.  He  has  paid  on  ac- 
count of  that  stock—  Q.  How  much  has  he 
paid  on  account?  A.  He  has  paid  $1,000.00. 
Q.  Did  you  deliver  fifteen  shares  to  him,  and 
hidorse  on  the  reverse  of  it  your  delivery  of 
stock  to  Mr.  Hanna,— stock  in  the  W.  D.  Al- 
verson Company,  Limited?  A.  I  did,  sir.  Q. 
Have  you  that  stock?  A.  Tea,  sto.  Q.  Is  it 
In  your  possession?  A.  Tes,  sir;  it  Is  at  the 
office  of  the  company.    Q.  It  was  turned  over 


to  you  ft>r  the  purpose  of  making  a  transfer  on 
the  books  of  the  company,  was  It  not?  A. 
No,  sir;  it  was  returned  to  me  as  security  un- 
til he  paid  the  balance  due  on  It  Q.  How 
much  did  you  sell  it  for?  A.  Seventy-five 
cents  on  the  dollar.  Q.  Fifteen  shares  was 
(worth)  $1,000.00?  A.  No,  sir;  $1,126.00." 
But  this  witness  had  Just  answered  that  he 
had  already  paid  him  $1,000,  and,  consequent- 
ly, there  remained  due  only  $125,  for  which  be 
held  the  whole  amount  as  security.  The  fol- 
lowing is  the  further  evidence  of  said  wit- 
ness, vis.:  "Q.  Leaving  Mr.  Hanna's  fifteen 
shares  out  bow  many  shares  would  yon  have? 
A.  Wdl,  the  difference  between  fifteen  and 
sixty.  Q.  Then  you  would  have  forty-five 
shares?  A.  Yes,  sbr.  *  •  *  Q.  Mr.  Louis 
Sincer  has  twenty  shares?  A.  Yes,  sir.  Q. 
Mr.  William  Hanna  has  fifteen  shares,  if  they 
are  his?  A.  Yes,  sir.  Q.  Mr.  S.  B.  Hatry  has 
five  shares?  A.  Yes,  sir.  Q.  And  Mr.  Man- 
rice  Kenney  has  three  shares?  A.  Yes,  sir, 
Q.  And  Mr.  Otto  Walther  has  five  shares?  A. 
Yes,  sir.  Q.  And  Mr.  George  O'Connor  has 
five  shares?  A.  Yes,  sir.  Q.  And  Mr.  Thomas 
O'Connor  has  two  shares?  A.  Yes,  sir.  Q. 
And  Mr.  Matthews  two  shares?  A.  Yes,  sir. 
Q.  That  makes  fifty-seven  shares  of  stock? 
A.  Yes,  If  there  is  no  mistake  in  solution.  Q. 
Then  you  would  not  have  forty-five  shares  of 
stock,  if  Mr.  Hanna's  stock  was  his  stock,— 
you  would  only  have  forty-three?  A.  Yes,  sir; 
that  is  correct  as  you  counted  It"  The  result 
of  that  investigation  Is  that  the  defendant  W. 
T>.  Alverson,  as  a  witness,  testified  that  the 
list  of  stockholders  as  given  in  the  plaintiffs' 
petition  is  absolutely  correct  and  that  they 
are  the  owners  of  65  shares  of  stock,— a  clear 
majority  of  6,  not  counting  the  23  shares 
which  are  claimed  by  Otto  Walther,  as  being 
in  pledge  to  him.  That  being  his  sworn  tes- 
timony, the  further  result  is  that  the  represen- 
tation made  in  his  statement  of  assets  and  lia- 
bilities of  the  corporation  as  to  its  sharehold- 
ers is  incorrect  Instead  of  his  having  63,  as 
stated,  he  had  that  number  less  the  15  shares 
of  William  Hanna  he  had  erroneously  claimed; 
and,  after  deducting  them,  he  wo«dd  have  only 
38.  The  following  interrogation  of  that  wit- 
ness shows  in  a  very  clear  light  the  absolute 
control  W.  D.  Alverson  had  of  the  affairs  of 
the  corporation,  and  the  great  difficulty  there 
was  In  removing  him  from  the  management 
of  the  corporation:  "Q.  And  that  was  brought 
to  the  attention  of  the  stockholders  and  of- 
ficers of  the  corporation,  was  it?  A.  It  was 
very  seldom  that  we  got  the  board  of  di- 
rectors together.  Q.  Wasn't  the  reason  of  that 
because  you  had  assumed  exclusive  control 
and  management  of  the  business,  and  was  in- 
different to  their  wishes  or  request?  A.  No, 
sir.  Q.  That  is  not  so?  A.  That  Is  not  so, 
sir.  Q.  When  was  the  last  statement  that 
you  rendered  an  accounting  to  stockholders 
of  the  company?  A.  On  the  11th  of  January. 
Q.  On  the  11th  of  January,  this  year?  A. 
Yes,  sir;  1899.  Q.  Who  was  present?  A. 
Myself  and  Mr.  Slncer,  the  presideBt    Q.  Was 
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anybody  else  present?  A.  No,  sir.  Q.  Who 
else  was  on  the  board  of  directors?  A.  Mr. 
Matthews.  Q.  Hasn't  be  resigned  from  the 
board?  A.  His  resignation  was  not  accepted. 
Q.  Who  didn't  accept  the  resignation?  A. 
The  board  of  directors.  Q.  Who  Is  the  board 
of  directors?  A.  Myself,  Mr.  Slncer,  and  lilr. 
Matthews.  Q.  Mr.  Matthews  resigned,  and 
yon  refused  to  accept  his  resignation?  A.  He 
sent  in  his  resignation  resigning  as  an  ofiScer 
of  the  board,  but  there  was  no  quorum  to  act 
on  his  resignation.  Q,  How  many  shares  has 
Mr.  Matthews?  A.  He  owns  two  shares.  Q. 
Two  shares?  A.  Yes,  sir."  Now,  conceding 
W.  D.  Alrerson  to  be  the  owner  of  43  shares, 
and  Matthews  2,-45  for  the  two,— and  Louis 
Slncer  only  20  shares,  the  acceptance  of  the 
resignation  of  Matthews  depended  entirely  on 
the  pleasure  of  Alrerson;  and,  as  there  were 
but  three  members  In  the  board,  and  Matthews 
not  acting,  a  deadlock  was  brought  about,  and 
gave  Alrerson  absolute  control  of  the  corpwa- 
tlon.  And,  as  matters  stood  when  this  snlt 
was  filed,  and  upon  the  showing  made  upon 
the  books  of  the  company  accrediting  Alrer- 
son with  53  shares  of  the  stock,  he  would 
hare  held  as  complete  control  orer  a  meeting 
of  stockholders  as  he  had  orer  the  company's 
board  of  directors. 

There  Is  another  subject  of  discussion  which 
Is  deserrlng  of  mention,  and  to  which  we  will 
make  reference  by  quoting  the  testimony,  viz.; 
"Q.  Did  yon  execute  to  Mr.  Otto  Walfher 
three  notes  for  $100,  each  In  the  name  of 
W.  D.  Alrerson  Company,  Limited,  and  gire 
your  stock  as  collateral  security,  and  use  the 
proceeds  realized  from  those  notes  for  your 
own  personal  benefit  and  adrantage?  A.  I 
pledged  to  Mr.  Walther  three  or  four  notes 
In  connection  with  the  stock  certificates  as 
collateral  on  a  personal  loan.  (Our  italics.) 
Q.  Whose  notes  did  you  execute  in  order  tD 
obtain  the  loan?  A.  The  notes  were  executed 
by  the  W.  D.  Alrerson  Company,  Limited,  to 
W.  D.  Alrerson.  Q.  Tou  executed  notes  of 
the  corporation  to  your  own  order?  A.  No, 
sir;  the  corporation  executed  them.  Q.  Who 
executed  and  authorized  the  execution  of  those 
notes?  A.  The  board  of  directors.  Q.  How 
was  that  done?  A.  That  was  done  under  a 
resolution  of  the  board  of  directors.  Q.  Who 
participated  In  that  proceeding?  A.  The  presi- 
dent, Mr.  Louis  Slncer,  and  Mr.  F.  J.  Mat- 
thews. Q.  Tou  hare  those  notes  In  your  pos- 
session? A.  Yes^  sir.  Q.  Will  you  produce 
them?  A.  No,  sir;  I  can't  now.  But  they 
are  at  the  ofilce  of  the  company.  Q.  Yon 
took  them  up  this  morning?  A.  Yes,  I  took 
them  up  this  morning.  Q.  Would  you  recog- 
nize a  copy  of  those  notes  If  you  were  shown 
them?  Look  here.  (Witness  shown  a  docu- 
ment) A.  This  is  correct,  sir.  Q.  Did  the 
president  of  the  company  sign  those  notes? 
A.  No,  sir.  (The  notes  were  then  offered  In 
eridence.)  Q.  These  are  the  four  notes  which 
you  executed  In  the  name  of  the  W.  D.  Alrer- 
son Company,  Limited?  A.  The  W.  D.  Alrer- 
son Company  did  it.    Q.  Who  drew  the  notes  t 


A.  TheseereUiry  and  trtcuunr,  per  resolution 
of  the  board  of  directors.  Q.  That  is  yout 
A.  Yes,  sir.  (Our  italics).  Q.  Tou  say  that 
Mr.  Louis  Slncer,  the  president,  roted  for  that 
resolution?  A.  Yes,  sir.  Q.  Are  you  posltire 
of  that?  A.  Yes,  sir.  Q.  Well,  If  he  rpted 
for  the  reeolutlon,  why  is  it  that  be  didn't 
sign  the  note?  A.  There  was  a  resolution 
passed  by  the  board  of  directors  empowering 
the  secretary  and  treasurer  to  sign  checks  and 
notes  only  for  the  benefit  of  the  company.  Q. 
That  resolution  was  passed?  A.  Yes,  sir.  Q. 
Didn't  you  call  upon  Mr.  Slncer,  your  presi- 
dent, within  the  past  thirty  days,  and  request 
him  to  sign  a  note  of  $500,  and  didn't  he  de- 
cUne  to  sign  It?  A.  Yes,  sir.  Q.  Why,  then, 
if  the  resolution  existed,  did  you  call  on  Mr. 
Slncer,  the  president,  to  sign  the  note?  A.  I 
gare  the  note  to  Mr.  Walther,  and  Mr.  Wal- 
ther said  that  he  took  the  note,  and  they  re- 
fused to  discount  the  note  unless  the  president 
would  put  his  name  on  it  as  an  Indorser,"  etc. 
From  the  foregoing.  It  Is  quite  erldent  that 
the  defendant  did,  as  secretary  and  treasurer 
of  the  corporation,  execute  notes  In  the  name 
of  the  corporation,  and  pledge  the  same,  with 
his  certificate  of  stock  attached  as  collateral, 
to  Otto  Walther,  one  of  the  plaintiffs  In  this 
suit,  and  used  the  proceeds  for  a  personal  loan 
to  him;  that  he  drew  these  notes  as  secretary 
and  treasurer  of  the  company,  without  bar- 
ing procured  the  signature  of  the  president, 
and  notwithstanding  he  declined  to  sign  same 
upon  application  made  to  him;  and  that  the 
resolution  of  the  board  of  directors,  on  the 
authority  of  which  he  claimed  to  hare  acted, 
only  authorized  the  issuance  of  notes  "for  the 
benefit  of  the  company,"  as  he  states  In  his 
testimony.  It  is  further  noticeable  that,  not- 
withstanding W.  D.  Alrerson,  as  a  witness, 
admits  that  he  bad  taken  up  those  notes  on 
the  day  on  which  he  testified,  they  find  no 
place  in  the  statement  of  assets  and  liabilities 
of  the  corporation  which  he  produced  in  court, 
and  which  Is  annexed  tp  the  transcript,  and 
brought  up  In  the  original.  Considering  the 
fact  that  the  stock  of  the  company,  on  the 
defendant's  own  showing.  Is  not  worth  more 
than  25  cents  on  the  dollar;  that  the  manage- 
ment of  the  company's  affairs  by  the  defend- 
ant, as  secretary  and  treasurer,  has  been  un- 
satisfactory and  Injurious,  and  that  he  has 
confessedly  disposed  of  shares  of  its  stock  at 
75  cents  on  the  dollar;  that  the  board  of 
directors  Is  practically  composed  of  two  di- 
rectors,—the  third  baring  tendered  his  resig- 
nation,—and  those  two  unable  to  agree  upon 
any  proposition;  that  the  defendant  W.  D. 
Alrerson  baring  obtained  possession,  as  secre- 
tary and  treasurer,  of  15  shares  of  the  capital 
stock  of  the  corporation  in  trust  for  another, 
employed  and  used  same  as  his  own,  with  the 
apparent  purpose  of  baring  It  appear,  as  It  Is 
alleged  in  his  answer,  that  be  was  the  holder 
of  the  majority  of  stodc,  and  exercised  same 
to  the  detriment  of  the  corporation,— we  are 
of  opinion  that  plaintiffs,  as  stockholders,  bare 
made  out  a  case  entitling  them  to  hare  a  re~ 
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ce'rer  appointed  tor  the  pnix>oae  of  taking 
charge  of  Its  assets  and  affairs,  and  winding 
op  the  business  of  the  corporation  according 
to  law.  The  law  seems  to  contemplate  Just 
sncb  a  case  as  this  record  discloses.  The 
"cItII  district  court  of  the  pariah  of  Orleans 
[Is]  empowered  to  appoint  receivers  to  take 
charge  of  the  property  and  business  of  cor- 
porations *  *  *  at  the  instance  of  any 
stockholder  or  creditor  when  the  directors  or 
other  ofBcers  of  the  corporation  are  Jeopardiz- 
ing the  rights  of  stockholders  or  creditors  by 
grossly  mismanaging  the  business,  or  by  com- 
mitting acts  ultra  vires,  or  by  wasting,  misus- 
ing, or  misapplying  the  property  or  funds  of 
the  corporation."  Acts  1898,  No.  159,  §  1,  par. 
2.  It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled  and  reversed;  and  It  Is  farther  or- 
dered and  decreed  that  a  receiver  be  appointed 
to  take  charge  of  all  the  property,  rights,  and 
credits  of  the  W.  D.  Alverson  Company,  Lim- 
ited, with  full  power  and  authority  under  the 
law  to  wind  up  and  liquidate  Its  business  and 
affairs,  and  that  W.  D.  Alverson  individually 
be  adjudged  to  pay  all  costs  of  both  courts. 

NICHOLLS,  C.  J.,  absent  from  the  argu- 
ment, and  MONROE,  J.,  who  became  a  mem- 
ber of  the  court  after  its  submission,  took  no 
part  in  the  decision  of  this  case. 


(SI  La.  Ann.  860) 

POLICE  JUHY  OF  POINTK  COUPEE  PAR- 
ISH et  al.  V.  BOUANCHAND  et  al. 
(No.  12,643.) 

(Supreme  Conrt  of  Louisiana.    April  3,  1899.) 

BuPBBjne  CoDBT—JoBiSDicTioif— Taxation— BuBO- 

BT — ^LiqnOB  LlOBNSB — PABtSH  EZPBKMTUBM 

— Publication  of  Ebtimaib. 

1.  A  fact  not  reviewable  on  appeaL  The 
amount  involved  was  less  than  $2,000.  Ques- 
tions regarding  facta  were  not  conaidered,  as 
they  were  not  within  the  conrt's  Jurisdiction  on 
an  am>eal. 

2.  Budget.  As  a  question  of  law,  the  conrt 
finds  that  there  was  no  forming  of  the  budget 
as  required  by  statute,  and,  it  follows,  no  ad- 
vertisement. The  statute  requires  the  pub- 
licity of  the  finances  of  the  parishj  and  one  of 
the  first  steps  towards  pubUcity  is  the  form- 
ing of  a  budget  and  its  advertisement. 

S.  Admission.  Giving  effect  to  an  admlsalon 
on  record,  the  court  amends  the  judgment  by 
reducing  the  amount  of  the  license  from  |100 
to  $50. 

On  Rehearing. 

1.  Essential  that  the  estimate  of  parish  ex- 
penditures required  by  Rev.  St.  {  2745,  should 
be  published  at  least  SO  days  before  the  tax 
predicated  upon  it  is  levied. 

2.  Requisites  of  the  estimate  or  budget  point- 
ed out,  and  the  same  held  deficient  in  instant 
case  I>ecanse  not  naming  the  year  for  which 
made. 

8.  Not  necessary  this  estimate  should  be  more 
than  a  statement  of  probable  expenses.  Not 
required  to  embrace  anything  relating  to  parish 
resonrces  or  revenues. 

(SyllabOB  by  the  Obnrt) 

Appeal  from  Judicial  district  conrt,  parish  of 
Polnte  Coup6e;  E.  B.  Talbot,  Judge. 


Action  by  the  police  Jury  of  Folate  Coup6e 
parish  and  E..Q.  JSeuker,  sheriff  and  tax  col- 
lector, against  L.  Booanchand  &  Co.  and  oth- 
ers. Judgment  for  plaintiffs,  and  defendants 
appeal.    Amended  and  affirmed. 

Olivier  O.  ProTosty,  for  appdlants.  Albln 
Piovosty  (Fiaods  C.  Zacharie,  of  counsel),  for 
appellees. 

BBEAUX,  J.  Plaintiffs  brought  this  suit  to 
recover  |100,  with  interest  and  attorney's  fee, 
for  the  parish  retail  liquor  license  for  the  year 
1897.  The  demand  of  the  parish  was  dismiss- 
ed, and  the  sheriff  and  tax  collector  remains 
as  the  plaintiff,  having  the  right  to  stand  In 
Judgment  in  the  case.  Defendants  set  forth 
as  reasons  for  not  paying  the  tax:  (1)  That 
the  police  Jury  did  not  levy  the  license  tax  for 
the  year  1897;  (2)  that  the  poUce  Jury  did  not 
adopt  and  publish  the  estimates  of  expenses 
as  the  law  requires;  (3)  that  that  body  did  not 
grade  the  license,  and  that  the  ordinance  was 
not  adopted  with  reference  to  grade  as  requir- 
ed; (4)  that  it,  after  the  license  ordinance  had 
been  adopted,  reduced  the  amount  of  the  li- 
cense from  $100  to  $50.  It  appears  as  a  fact 
that  defendants  sold  Uquor  at  retail  in  1897, 
as  alleged  by  plaintiff.  At  a  meeting  of  the 
police  Jury,  held  some  time  after,  at  which  the 
license  was  imposed,  the  police  Jury,  defend- 
ants contend,  reduced  the  ordinance  imposing 
a  license  from  $100  to  $50.  With  reference  to 
the  adoption  of  the  ordinance  bnposlng  li- 
censes, we  do  not  deem  It  necessary  to  make 
further  statement  than  that  the  question  turn- 
ed entirely  upon  the  facts.  The  only  facts 
with  reference  to  the  budget  are  tliat  the  pub- 
lication of  the  police  Jury's  proceedings  show, 
as  rebates  to  the  budget,  that  immediately  pre- 
ceding the  list,  which  we  will  Insert  In  a  mo- 
ment, the  following  Is  set  forth:  "It  was  mov- 
ed and  seconded  that  the  public  printing  be 
awarded  to  the  paper  elected  as  the  official 
organ,"  a  matter  not  connected  with  the 
budget.  Immediately  after,  we  found  the  fol- 
lowing: 

Parish  Schedule. 

Coroner's  inquest $     600 

Constable's  fees  295 

■Tastiee  of  the  peace 210 

Parish  printing -800 

Clerk  of  the  police  jury 200 

Bridges,  dykes,  and  roads 2,500 

Road  syndic 890 

Parish  advisory  100 

Contingent  expenses 2,000 

JaU 8,500 

$10,495 

The  record  of  the  minutes  of  the  police 
Jury,  as  printed  In  the  official  Journal,  is  fol- 
lowed by  reference  to  another  matter  not  con- 
nected with  the  budget  We  do  not  deem  it 
necessary  to  make  a  further  statement  of  the 
facts  relating  to  the  other  grounds  of  defense, 
as  the  case  Is  disposed  of  without  passing  up- 
on them.  The  Judge  of  the  court  a  qua  found 
that  the  ordinance  levying  the  license  had 
been  adopted  as  alleged,  and  held  that  the  de< 
fendants    are    responsible    for    the    amount 
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claimed.  From  this  judgment,  defendants  ap- 
peal 

As  relates  to  defendants'  position  that  the 
license  claimed  by  plaintiff  was  never  levied, 
and  that  no  ordinance  upon  the  subject  was 
adopted  by  the  police  jury,  even  If  it  be  a 
fact,  we  do  not  think,  under  our  jurisprudence, 
that  It  presents  a  question  which  we  should 
consider  and  decide  on  appeal  from  the  judg- 
ment of  the  district  court.  The  judge  of  that 
court  found  as  a  fact  that  a  license  tax  was 
levied.  This  ends  the  matter,  as  relates  to  ap- 
peal, though  It  may  be  that  It  would  be  pos- 
sible to  have  it  considered  under  our  super- 
visory jurisdiction.  Weighing  evidence,  and 
ascertaining  on  which  side  is  the  preponder- 
ance, whether  for  the  plaintiff  or  defendants, 
does  not  present  a  question  of  law.  We  think 
that  our  conclusion  on  this  point  finds  support 
in  the  following  cases:  State  v.  Callac,  45 
La.  Ann.  29,  12  South.  119;  State  t.  Dean, 
45  La.  Ann.  441, 12  South.  488;  Board  t.  Nor- 
man, 51  La.  Ann.  — ,  25  South.  401  (recently 
decided). 

2.  We  pass  to  the  next  question  presented, 
to  wit,  ttiat  the  facts  do  not  sustain  plaintiff's 
averment  that  a  budget  was  adopted,  and  it 
does  not  appear  that  a  budget  was  published. 
As  this  involves  a  public  question,  and  is  not 
limited  to  facts  exclusively,  we  think  It  should 
be  considered  on  appeaL  In  order  to  arrive 
at  a  satisfactory  conclusion  on  this  point,  it  is 
necessary.  In  the  first  place,  to  determine 
what  are  the  principal  requisites  of  a  budget 
In  the  language  of  the  statute,  police  juries 
are  required,  before  deciding  on  the  amount 
of  taxes  to  be  assessed,  to  make  out  an  esti- 
mate exhibiting  the  various  items  of  expense, 
and  cause  them  to  be  published.  In  other 
words,  they  should  prepare  the  budget.  Now, 
It  is  well  understood  that  a  budget  Is  intend- 
ed to  show  the  basis  of  the  finances  of  the 
year  and  resources  relied  upon  for  the  pay- 
ment of  the  debts.  Clearness  and  satisfac- 
tory order  are  dependent,  In  a  great  part,  at 
least,  upon  a  somewhat  accurate  estimate  of 
expenses  and  resources.  While  some  of  the 
resources  may  be  in  excess,  and  while  there 
may  be  unforeseen  expenses  at  the  time  of 
the  adoption  of  the  budget,  yet,  as  far  as  pos- 
sible, the  estimates  should  be  made  with  a 
view  to  present  the  complete  tableau  of  rev- 
enues and  expenses.  We  are  confident  that  a 
budget  would  not  be  objectionable,  even 
though  some  of  the  estimates  were  more  or 
leas  than  the  amount  realized  from  taxation 
or  parochial  revenues.  But  it  should  be  made 
to  appear  that  some  estimate  has  been  made 
to  get  as  near  as  possible  to  a  correct  basis. 
While  it  is  true  that  a  budget  may  be  binding, 
though  wanting  in  some  respects,  here  there 
is  nothing  to  show  that  certain  important 
items  were  considered  at  all,  and  one  of  the 
items  among  those  left  out  is  licenses.  In 
our  judgment,  the  resources  of  the  parish,  as 
relates  to  revenues  for  12  months,  should  be 
well  considered,  and  something  In  the  min- 
utes should  indicate  that  they  have  been  con- 


sidered, and  that,  after  conslderatloii,  the 
budget  was  adopted;  otherwise,  we  do  not  see 
how  It  can  be  concluded  that  a  budget  has 
been  adopted,  such  as  made  requisite  under 
the  words  of  the  statute.  It  should  certainly 
be  voted  upon,  to  show  that  it  has  met  with 
the  approval  of  the  police  jury.  Here  no  vote 
appears  to  have  been  taken.  It  should  also  in- 
dicate, Inferentially  at  least,  that,  after  hav- 
ing received  the  approval  of  the  t)ody.  It  was 
submitted  to  the  taxpayers.  We  have  found 
DO  such  approval,  and  nothing  upon  which  to 
base  a  conclusive  inference,  save  that  the  list 
was  found  in  the  public  minutes,  but  an  In- 
complete list,  without  Indicating  the  purpose 
in  view  in  inserting  It  in  the  public  report. 
The  question  is  not  res  nova.  It  received  the 
consideration  of  this  court  in  a  well-considered 
decision  years  ago,  in  which  the  court  took  oc- 
casion to  say,  in  substance,  that  the  formality 
was  not  Intended  to  be  perfunctorily  observed, 
but  that  it  was  the  essential  step  in  the  admin- 
istration of  parochial  finances.  The  reason 
for  the  levying  of  the  tax  and  the  license  is 
service  to  be  gotten  In  return,  and  the  reason 
for  the  expense  of  the  tax  is  the  same;  that 
is,  service.  Thus  service  is  the  first  and  last 
purpose  of  taxation,  both  as  relates  to  the 
state  and  the  parishes;  and  all  statutes  re- 
quiring that  Information  should  be  given  to  the 
taxpayer,  both  as  relates  to  the  Imposition  of 
the  tax  and  the  expense  of  the  disbursements 
of  the  taxes,  should  be  given,  that  all  may 
know.  If  they  choose  to  inform  themselves, 
that  the  levying  of  taxes  and  expenditures 
have  received  required  attention.  We  think 
that  In  this  case  there  was  not  sufficient  com- 
pliance with  the  statute,  and  therefore  we  are 
compelled  to  reverse  the  judgment  appealed 
from. 

3.  Defendants  averred  that  they  are  not  tax 
reslsters,  and  that  they  desire  to  pay  the 
amount  of  $50,  Instead  of  the  $100,  as  ordain- 
ed at  the  last  meeting,  at  which  they  say  the 
amount  of  license  was  fixed  at  $50.  We  have 
naught  to  do  with  this  matter  save  to  enter 
up  a  judgment  In  accordance  with  their  pray- 
er. It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  reducing  the  license  from  $100  to 
$50,  and,  as  thus  amended,  the  judgment  ap- 
pealed from  is  hereby  affirmed.  Costs  of  ap- 
peal to  be  paid  by  appelleea 

MONROE,  J.,  takes  no  part,  as  be  was  not 
a  member  of  the  court  when  this  case  was 
heard. 

On  Defendants'   Application  for  Rehearing. 

(April  10,  1899.) 

PER  CURIAM.  We  took  as  basis  for  our 
decree  an  ordinance  of  the  parish  of  Polnte 
Coup^  reducing  licenses  (as  had  been  fixed 
by  an  ordinance  of  a  prior  date)  from  $100  to 
$50,  and  upon  that  basis  we  condemned  the 
defendants  to  pay  a  license  of  $50  penalties 
and  the  fee  of  attorney  who  represented  the 
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tax  collector.  Upon  a  re-ezamlnation  of  tlie 
ordinance  we  concluded  tliat  It  could  have  no 
effect  save  to  tlie  extent  that  the  appellants 
and  defendants  chose  to  give  tt  effect  by  an 
admission.  Without  th6  admission  It  could 
not  possibly.  In  our  view,  have  any  effect. 
We  adhere  to  our  previous  decision  that  de- 
fendants must  pay  the  licenses  fixed  In  that 
amount  (ISO),  but  we  do  not  think  that  they 
should  be  condemned  to  pay  the  penalty  and 
attorney's  fee.  The  proiiosltlon  being  a  plain 
une,  we  amend  the  Judgment  without  granting 
a  rehearing,  as  we  do  not  consider  argument 
necessary.  It  is  tbecefore  ordered,  adjudged, 
and  decreed  that  our  wiglnal  decree  be,  and  Is 
hereby,  amended  by  leaving  nndianged  the 
amount  as  heretofore  from  |100  to  960,  and 
by  striking  from  Hie  Judgment  all  amounts 
heretofore  decreed  due  for  penalty  and  at- 
torney's fee.  Sole  amount  due  by  each  of  the 
taxpayers  will  now  be  $60.  As  thus  amended, 
the  original  decree  Is  affirmed.  Appellees  shall 
pay  the  cost  of  appeal 

This  amendment  is  made,  without  prejudice 
to  the  rights  of  plaintiffs  should  they  ap|dy 
for  a  rehearing. 

Application  by  Plaintiff  for  Rehearing. 

(May  1,  1899.) 

BLANCHARD,  J.  Section  2745,  Rev.  St, 
lays  It  down  precisely  that,  before  the  police 
Juries  of  the  several  parishes  of  the  state  shall 
fix  and  decide  on  the  amount  of  parl^  taxes 
to  be  assessed  for  the  current  year,  they  must 
cause  to  be  made  out  an  estimate  exhibiting 
the  various  Items  of  exx>endlture  for  such  year, 
and  shall  cause  the  same  to  be  published  In 
the  official  newspaper  of  the  parish  (If  there 
be  one)  at  least  30  days  before  the  meeting  of 
the  jury  is  held  at  which  the  amount  of  taxes 
to  be  assessed  for  the  year  Is  agreed  on,  and 
the  assessment  ordered.  This  estimate  may 
be  called  by  any  appropriate  name,  such  as 
"schedule,"  "budget,"  "statement,"  "tableau," 
"estimate,"  etc.  It  should  be  prepared  with 
care,  and  with  reasonable  attention  to  detail 
It  should  be  formally  adopted  by  the  requisite 
vote  of  the  police  jury,  should  be  inscribed  in 
the  book  of  minutes,  and  should  be  published 
in  the  official  organ  at  the  parish  at  least  30 
days  previous  to  action  by  the  Jury  fixing  the 
amount  of  parish  taxes  for  the  year,  and  or- 
dering its  levy  and  collection.  We  do  not 
think  the  statute  merely  requires  one  publica- 
tion 30  days  In  advance  of  the  action  of  the 
Jury.  We  think  the  law  rather  means  that 
the  publication  shall  be  made  several  times, 
—say  four  or  five  times  during  the  30  day^ 
or  at  least  once  a  week  during  that  time.  But 
we  do  not  here  decide  that  It  must  be  pub- 
lished more  than  once  during  the  30  days.  It 
Is  not  necessary  to  the  determination  of  the 
Instant  case  to  so  decide.  We  leave  that, 
therefore,  as  an  open  question.  But  this  esti- 
mate, or  schedule,  or  statement,  or  budget,  or 
tableau  should  state  the  year  for  which  It  is 
made,  and  the  publication  of  the  same  should 


name  the  year  for  which  it  Is  adopted;  that 
Is  to  say,  if  it  Is  the  schedule  of  expenditures 
for  1897,  the  advertisement  of  it  Inserted  in 
the  official  organ  should  so  state.  In  the 
instant  case  there  was  but  one  insertion  In 
the  official  organ  of  anything  approaching  to 
an  estimate  of  parish  expenditures.  This  was 
on  June  6,  1896.  It  was  merely  headed,  "Par- 
ish Schedule."  It  did  not  recite  for  what  year 
It  was  Intended.  There  was  nothing  in  it  or 
about  it  to  Indicate  that  the  police  Jury  had 
ever  adopted  It  as  an  estimate  of  parish  ex- 
penditures for  the  year  1896  or  the  year  1897. 
Nor  did  the  minutes  of  the  jury  with  which 
It  was  Incorporated  supply  this  Information. 
As  an  estimate  of  parish  expenditures,  there- 
fore, for  either  of  the  years  named,  it  was  a 
dismal  failure.  It  was  not  a  compliance  with 
the  law,  and  this  license  tax  sought  to  be  Im- 
posed herein,  predicated  upon  it,  is  not  en- 
forceable. It  Is  not  necessary,  however.  In 
preparing  and  publishing  the  annual  budget 
or  estimate  of  parish  expenditures,  to  include 
in  it  anything  relating  to  the  parish  resources 
or  revenues.  This  Is  not  required  by  the  stat- 
ute. Hie  decree  of  this  court  heretofore  nand- 
ed  down  entering  up  judgment  for  $50  license 
against  each  of  the  defendants  Is  based  upon 
their  statement  in  argument  and  brief  that 
they  conceded  a  liability  to  that  extent,  based 
upon  action  of  the  police  Jury  subsequent  to 
the  formal  levying  of  the  license  tax  sued  for. 
It  was  therefore  Immaterial  whether  what  the 
jury  did  hi  this  regard  was  or  was  not  prop- 
erly and  legally  done,  so  far  as  the  license  for 
$50  is  concerned.  Defendants  admit  their  lia- 
bility to  this  extent,  and  agree  to  Judgment 
against  them  therefor.  This  Is  ample  warrant 
for  such  Judgment    Rehearing  refused. 

MONROB,  J.,  takes  no  part  as  he  was  not 
a.  member  of  tills  court  when  the  case  was 
submitted. 


(51  La.  Ann.  780) 
L'HOTH  et  al.  v.  FTJLHAM.  (No.  12,965.) 
(Supreme  Cionrt  of  Louisiana.    April  17,  1899.) 

TlXTUBBB— FOBE0IX>8UBB. 

The  purchaser  of  property  sold  at  sheriff's 
sale  in  foreclosure  of  a  mortgage  does  not  ac- 
quire, under  his  purchase,  the  chandeliers  and 
brackets  placed  in  the  dwelling  house  thereon 
by  the  owner.  They  are  movables,  not  Immobi- 
lized by  destination. 
(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;   Nicholas  R.  Rlghtor,  Judge. 

Action  by  L'Hote  &  Co.  against  William  C. 
Fulbam.  Judgment  for  plaintiffs.  On  levy  of 
execution  D.  O,  Baldwin  filed  luterpleas  and 
third  opposition.  Judgment  for  plaintiff,  and 
third  opponent  appeals.    Affirmed. 

The  plaintiffs,  having  obtained  Judgment 
against  the  defendant,  Issued  execution  there- 
on, and  seised  certain  chandeliers,  mantel  orna- 
ments, and  other  articles  alleged  to  belong  to 
W.  G.  Fulham,  but  which  were  In  the  posses- 
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Elon  of  D.  O.  Baldwin.  The  latter  filed  hla  In- 
tervention and  third  opposition,  alleging  that 
lie  was  the  owner  of  the  articles  seized,  Inas- 
much as  he  had  purchased  at  foreclosure  sales 
the  buildings  In  which  they  were  situated,  and, 
as  they  were  immoTable  by  destination,  they 
were  subject  to  the  mortgage  foreclosed,  and 
passed  by  the  sherUTs  sale  to  the  purchaser  of 
the  real  estate.  L'Hote  &  Co.  answered, 
pleading  the  general  issue.  The  district  court 
rendered  Judgment  In  favor  of  L'Hote  &  Co., 
the  seizing  creditors,  and  third  opponent  ap- 
pealed. 

Appellant,  In  his  brief,  presents  the  follow- 
ing as  the  statement  of  his  case:  "In  June, 
1S95,  the  defendant  mortgaged  in  favor  of 
the  estates  of  D.  C.  and  H.  C.  McCan  various 
lots  of  ground  in  New  Orleans,  with  all  the 
buildings,  IttQrovements,  rights,  privileges,  ad- 
vantages, and  servitudes  thereon.  Mrs.  Stem- 
pie,  as  tutrix  of  the  minor  heirs  of  McCan, 
owners  of  the  mortgage  notes,  caused  execu- 
tory process  to  issue.  After  the  writs  of  seiz- 
ure and  sale  were  in  the  sheriff's  hands,  the 
parties  agreed  that  'the  property  herein  seized 
under  executory  process  should  be  sold  for 
cash,  the  defendant  hereby  waiving  the  prema- 
turity of  the  principal  mortgage  note  held  by 
plaintiffs;  and  it  is  further  agreed  that  the 
civil  sheriff  be  authorized  to  cause  plans  of 
the  property  to  be  made,  so  that  each  house 
embraced  In  the  mortgage  property  nuty  be 
sold  separately.'  The  properties  sold  .under 
these  foreclosure  proceedings  were  duly  ad- 
vertised by  the  sheriff:  No.  1817  Napoleon 
avenue  was  described  as  being  'a  handsome 
two-story  and  attic  frame  residence,  contain- 
ing ten  rooms,  bath,  pantry,  etc.,  also  four 
rooms  in  attic.  All  modern  conveniences.'  No. 
1910  Berlin  street  was  described  in  the  ad- 
vertisement as  follows:  Tlie  buildings  there- 
on, bearing  the  new  municipal  number  1910 
Berlin  street,  being  modern  twoHStory  frame 
residence,  containing  nine  rooms,  galleries, 
bath,  and  all  modem  conveniences.'  No. 
1838  Berlin  street,  as  being  "modern,  band- 
some,  two-story  and  attic  frame  residence, 
containing  ten  rooms,  bath,  pantries,  and  three 
rooms  in  attic;  all  conveniences.'  No.  1925 
Berlin  street,  as  'containing  reception  ball, 
four  bedrooms,  closet  outhouse,  curtains,  bed- 
room, and  woodshed,  and  bath  room,  electric 
bells,  spealcing  tubes,  etc'  No.  1922  Berlin 
street,  as  'being  modem  two-story  frame  res- 
idence, nine  rooms,  halls,  galleries,  baths,  pan- 
tries, etc.,  walls  handsomely  papered,  hard- 
wood mantels,  electric  bells,  etc.,  banquette 
and  yard  paved  with  schillluger,  gas,  water- 
works, etc'  No.  1829  Napoleon  avenue,  as 
'Iieing  modem  two-story  frame  residence,  con- 
taining twelve  rooms,  galleries,  bath,  all  mod- 
em conveniences.'  These  properties,  together 
with  all  the  improvements,  were  leased  by 
Fulham  to  different  parties  before  the  time  of 
the  seizinre  in  this  case.  Defendant  Fulham 
was  present  at  the  sale,  and  made  no  objection 
to  the  adjudication  of  the  several  properties  to 
the  opponent.    The  things  seized  in  No.  1829 


Napoleon  avenue  were  contained  in  the  prop- 
erty occupied  by  Thomas  J.  Duggan  as  tenant 
He  had  been  there  five  or  six  years.  They 
were  put  in  by  W.  C.  Fulham.  Those  in  No. 
1929  Napoleon  avenue,  occupied  by  Mrs. 
Woeste,  were  put  in  there  by  the  owner,  Ful- 
iiam.  Those  in  No.  1S17  Napoleon  avenue, 
occupied  by  Mrs.  Bice,  who  had  been  living 
there  as  tenant  for  seven  years,  were  in  the 
bouse  since  she  had  lived  there.  Those  in  No. 
18il7  Berlin  street,  occupied  by  S.  H.  Kennedy, 
were  all  there  when  the  tenant  took  posses- 
sion, except  the  brass  lights  In  the  fourth  bed- 
room, which  bad  been  there  for  three  years. 
The  third  opponent,  as  purchaser,  took  posses- 
sion of  the  properties  as  well  as  the  things  con- 
tained within,  and  remained  in  continuous  pos- 
session until  the  articles  were  seized  on  Octo- 
ber 17,  1896,  following  the  sale."  Opponent, 
in  his  brief,  laid  considerable  stress  upon  the 
terms  of  the  advertisement  of  the  property, 
upon  defendant's  consent  that  "the  houses 
should  be  sold  separately,"  the  presence  of  the 
owner  at  the  sale,  his  maldng  no  opposition 
thereat,  nor  to  the  purchaser's  taking  pos- 
session, and  upon  article  480  of  the  Revised 
Civil  Code,  which  provides  that  "the  sale  or 
gift  of  a  house  with  all  that  is  In  it  does  not 
include  the  money  nor  ihe  credits  nor  other 
rights  which  may  be  In  the  house;  all  other 
movable  effects  are  included."  He  referred 
the  court  to  articles  468,  2489,  2490,  Id.;  to 
Merlin,  Repertoire  de  Jurisprudence,  verbo 
"Accessolre,"  p.  109;  to  Funk  v.  Brigaldi,  4 
Daly,  359;  to  Sewall  v.  Angersteln,  18  Law 
T.  (N.  S.)  300;  to  Johnson's  Ex'r  v.  Wise- 
man's Ex'r,  4  Mete.  (Ky.)  357;  to  2  Marcade, 
p.  333  et  seq.,  and  to  Maclde  v.  Smith,  6  La. 
Ann.  717.  Appellee  referred  the  court  to  arti- 
cles 468,  469,  Rev.  Civ.  Code;  5  Laurent,  pp. 
539,  540,  543,  §  434;  also  Id.  p.  647,  par.  441, 
"Cassation,"  17,  Jan.,  1859;  Id.,  578;  Sacre  v. 
Klein,  Slrey,  80-1-^09;  Sirey,  59-1—519;  Id. 
78-1—353;  Id.  80-2-332;  Jarechl  v.  Society, 
79  Pa.  St.  403;  Vaugben  v.  Haldeman,  33  Pa. 
St  522;  Rogers  v.  Crow,  40  Mo.  91;  Towne  v. 
Fiske,  127  Mass.  125;  Guthrie  v.  Jones,  lOS 
Mass.  191;  McKeage  v.  Insurance  Co.,  81  N. 
Y.  38;  Montegue  v.  Dent  10  Rich.  Law,  135; 
Funk  v.  Brigaldi,  4  Daly,  359;  Harper  v. 
Bank,  15  La.  Ann.  136;  and  Lapene  t.  McCan, 
28  La.  Ann.  749. 

E.  Howard  McCaleb,  for  appellant  Howe, 
Spencer  &  Cocke,  for  appellees. 

NICHOLLS,  C.  J.  (after  stating  the  facts). 
The  third  opponent's  claim  to  the  ownership 
of  the  articles  seized  In  this  case  by  the  plain- 
tiffs is  by  virtue  of  having  become  the  owner 
of  certain  real  estate  sold  at  sheriff's  sale  un- 
der executory  process  at  the  suit  of  holders 
of  notes  bearing  mortgage  upon  the  same. 
The  properties  sold  belonged,  some  of  them,  to 
W.  C.  Fulham;  others  to  his  son,  W.  F.  Ful- 
ham. Some  of  the  articles  seized  by  L'Hote 
&  Co.  were  at  the  time  of  the  sherifTs  sale 
in  the  houses  belonging  to  the  son,  but  all  of 
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tbem  beIoD£ed  to  the  father.  The  properties 
were  at  the  time  of  the  sherlfTg  sale  under 
lease  to  different  persons.  They  are  not  before 
the  conrt,  and  the  case  Is  submitted  to  us  freed 
from  examination  as  to  what  their  rights  as 
lessees  are  or  would  be  in  the  premises.  The 
only  parties  before  us  are  the  third  opponent 
and  the  seizing  creditors,  and  the  only  issue 
raised  and  to  be  decided  Is  one  of  ownership. 
The  rights  of  the  third  opponent  are  to  be 
tested  by  what  he  acquired  at  fbe  sheriff's 
sale,  made  in  enforcement  of  the  two  sets  of 
mortgages.  We  And  nothing  In  the  record 
which  would  estcv  either  W.  C.  Fnlbam  or 
bis  creditors  from  piaiming  the  actual  owner- 
ship to  be  In  the  former,  if  such  was  the 
actual  tact  The  drcmnstance  that  the  dif- 
ferent properties  were,  by  consent,  sold  sep- 
arately from  the  others  covered  by  the  same 
mortgage  does  not  broaden  the  mortgage,  and 
make  It  include  more  on  each  separate  prop- 
erty than  would  have  been  Included  In  it  had 
the  property  mortgaged  been  sold  in  entirety 
as  mortgaged;  nor  does  the  presence  of  W.  C. 
Fnlham  at  the  sale  cause  any  difference  in 
the  rights  and  obligations  of  parties  from 
what  they  would  have  been  had  he  been  ab- 
sent. If  the  purchaser  at  the  sale  obtained 
eyerythlng  that  the  mortgage  legally  called 
for,  he  can  hare  no  grounds  of  complaint 
The  case  is  not  one  showing  a  sale  of  house 
"with  all  that  is  In  It"  and  therefore  article 
480  of  the  Revised  Ciyil  Code  has  no  bearing 
upon  the  rights  of  parties.  The  third  opponent 
relies  upon  the  provisions  of  articles  468,  469, 
Id.  The  Orst  (article  468)  declares  that  "things 
which  the  owner  of  a  tract  of  land  has  placed 
upon  it  for  Its  service  and  improvement  are 
immovable'  by  destination.  Thus  the  follow- 
ing things  are  immovable  by  destination,  when 
they  have  been  placed  by  the  owner  for  the 
service  and  improvement  of  a  tract  of  land, 
to  wit:  •  •  •  All  such  movables  as  the  own- 
er has  attached  permanently  to  the  tenement 
or  the  building  are  likewise  immovable  by 
destination."  The  second  (article  469)  declares 
that  "the  owner  is  supposed  to  have  attached 
to  his  tenement  or  building  forever  such  mov- 
ables as  are  affixed  to  the  same  with  plaster 
or  mortar,  or  such  as  cannot  be  taken  off 
without  being  broken  or  injured,  or  without 
breaking  or  injuring  the  part  of  the  building 
to  which  they  are  attached."  The  cabinet 
mantelpieces  seized  are  movable  beyond  ques- 
tion, not  tielng  attached  to  the  building.  The 
chandeliers  and  brackets  placed  in  the  houses 
of  W.  F.  Fnlham  are  also  movables,  not  hav- 
ing been  placed  therein  by  the  owner  of  the 
ivoperty  Itsdf.  The  only  articles  seized  as  to 
the  ownership  of  which  there  can  be  any  seri- 
ous question  are  the  chandeliers  and  the  brass 
brackets  In  the  houses  which  belonged  to  W. 
C.  Fulham.  Opponent's  counsel  refers  us 
to  the  case  of  Mackie  v.  Smith,  5  La.  Ann. 
717,  as  holding  that  the  cases  specified  In  arti- 
cle 460  of  the  present  Code  cannot  be  con- 
strued as  limiting  the  general  disposition  of 
the  law,  but  that  the  article  "embraces  all 
25  So.— 42 


cases  In  which  the  movables  have  been  placed 
by  the  owner  ad  httegrandum  domum."  The 
questions  propounded  by  him  to  the  different 
witnesses  were  directed  to  showing  that  there 
were  gas  pipes  connected  with  the  different 
buildings;  that  the  chandeliers  and  brackets 
were  attached  to  these  pipes,  and  gas  could 
not  be  used  in  the  buildings  without  them; 
that  the  chandeliers  and  brackets  were  placed 
in  the  buildings  for  their  use  and  Improve- 
ment snd  most  of  them  were  in  the  leased 
premises  before  they  were  leased,  and  placed 
there  for  the  use  of  the  tenants.  The  evidence 
showed  that  the  chandeliers  were  screwed  on- 
to the  gas  pipes  as  usual  and  customary,  but 
they  were  capable  of  being  detached  by  un- 
screwing, and  taken  away,  without  breaking 
or  talcing  away  the  pipes  or  defacing  the 
walls.  Two  of  the  witnesses  stated  that  the 
chandeliers  were  necessary  for  the  use  of  the 
buildings,  in  order  to  use  gas,  while  another 
stated  that  drop  lights  might  be  substituted 
for  them,  that  these  particular  chandeliers 
might  be  replaced  by  others.  Counsel  for  the 
seizing  creditors  Insists  that  in  order  to  im- 
mobilize movables  in  a  dwelling  house  by 
means  of  destination,  it  is  necessary  that  there 
should  be  a  permanent  attachment  of  the  same 
to  the  buildings;  that  the  Revised  Civil  Ode, 
in  article  460,  had  declared  what  was  con- 
sidered a  permanent  attachment;  that  it  said, 
in  substance,  that  things  permanently  at- 
tached are:  (1)  Tboae  which  are  afilxed  to 
the  building  with  plaster  or  mortar;  (2)  such 
as  cannot  be  taken  off  without  being  broken 
or  injured;  (3)  such  as  could  not  be  taken  off 
without  breaking  or  injuring  the  part  of  the 
bulldhig  to  which  they  are  attached.  He  con- 
tends that  even  if  this  law  be  not  restricted 
(as  contended  by  Laurent,  and  other  commen- 
tators) to  the  exact  kind  of  attachment  spe- 
clflcally  declared  by  It  it  could  not  be  con- 
strued so  as  to  cover  any  sort  of  attachment 
less  durable  or  permanent  than  those  it  did 
specify.  'The  syllabus  in  the  case  of  Mackie 
V.  Smith,  referred  to  by  opponent  is  to  the 
effect  that,  "where  mirrors  have  been  set  in 
the  wall  by  making  recesses  therein,  which 
recesses  would  be  left  in  their  rough  state  If 
the  mhrors  were  removed,  they  would  be  con- 
sidered attached  permanently  to  the  building, 
and  are  included  in  a  sale  of  the  building." 
The  property  in  that  case  had  been  sold  at  a 
Judicial  sale  for  the  purpose  of  making  a  par- 
tition among  the  heirs  in  the  succession  of 
Benjamin  Story.  The  report  of  the  case 
shows  that,  after  Mr.  Story  had  purchased 
the  mirrors,'  recesses  4%  Inches  deep  were  cut 
In  the  walls  of  the  room  to  receive  them;  that 
they  were  placed  in  these  recesses,  and  se- 
cured hi  their  places  by  means  of  architraves, 
or  large  wooden  frames,  which  were  nailed  to 
plugs  of  bard  wood  fastened  to  the  wall.  The 
frames  of  the  mirrors  had  grooves  lu  them 
corresponding  to  a  tongue  In  the  architrave, 
and  nails  were  driven  from  one  to  the  other 
to  -make  the  glass  more  secnre.  The  recesses 
were  left  rough  and  noflnlshed.  the  glasses 
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and  architrarea  clearly  intended  aa  a  perma- 
uent  fuinlshlng  of  the  walL  The  court,  in  Ha 
opinion,  Bald  it  had  only  to  inquire  whether, 
under  article  458  of  the  Code  (new  article 
468),  the  mirrors  had  been  attached  perma- 
nently to  the  building  by  the  deceased;  that. 
If  they  were,  the  purchaser  had  acquired 
them;  that  It  was  shown  that  they  could 
be  removed  without  being  broken  or  Injured; 
that  It  was  contended  that  they  might  have 
been  removed  without  breaking  or  injuring  the 
part  of  the  building  to  which  they  were  at- 
tached; and  that,  as  the  case  came  under  none 
of  the  provislonB  of  article  460  of  the  Code 
<new  article  468),  the  Judgment  of  the  district 
court  adverse  to  the  claimed  rights  of  the 
purchaser  should  be  affirmed.  The  court  said 
that  on  this  latter  question  of  fact  the  testi- 
mony was  conflicting,  and  that,  if  the  cases 
specified  in  article  46^  could  be  construed  as 
limiting  the  general  disposition  of  the  preced- 
ing article,  it  would  have  paid  great  deference 
to  the  opinion  of  the  district  Judge,  but  it  did 
not  think  that  Interpreitatlon  could  be  sus- 
tained;  that  article  469  provided  that  all  such 
movables  as  the  owner  had  attached  perma- 
nently to  the  bnilding  are  Immovable  by  des- 
tination; that  It  embraced  all  cases  in  which 
the  movables  had  been  placed  by  the  owner 
ad  Integrandnm  domiim,  and,  when  none  of 
the  presumptions  established  by  article  460 
exist,  the  fact  might  be  shown  by  any  compe- 
tent evidence,— citing  2  Toulller,  p.  8,  No.  16; 
4  Duranton,  p.  63,  No.  68.  The  court  said  It 
was  dlflScult  to  find  a  case  iuore  strictly  fall- 
ing within  the  letter  and  spirit  of  article  469 
of  the  Code;  that  the  Code .  of  France  pro- 
vided that,  if  a  niche  Is  made  in  a  wall  to  re- 
ceive a  statue  placed  there,  though  In  no 
manner  attached  to  the  building.  It  became 
Immovable  by  destination;  and  such,.  It 
thought,  was  the  Roman  law;  that  the  case 
presented  was  a  stronger  one  for  the  applica- 
tion of  the  rule.  Holding  that  the  mirrors 
passed  to  the  purchaser  of  the  building,  the 
supreme  court  reversed  the  Judgment  below. 
The  facts  of  the  cited  case  were  much  stronger 
for  the  purchaser  than  are  those  of  the  pres- 
ent one.  The  mirrors,  as  placed  In  the  rough 
recesses  made  in  the  wall,  were  practically 
embodied  hi,  and  formed  part  of,  the  building 
Itself,  and  the  court  not  only  reached  that 
conclusion,  but  also  the  conclusion  that  such 
had  been  the  Intention  of  Mr.  Story;  that  he 
had  not  contemplated  a  removal  of  the  mir- 
rors from  their  assigned  place,  but  fixed  them 
there  as  a  permanency.  We  do  not  think 
there  is  &  fair  parallelism  between  that  case 
and  the  one  at  bar,  either  as  to  the  Intentlcms 
of  the  owner  in  placing  the  movables  in  the 
building,  In  the  mode  which  they  were  at- 
tached thereto^  or  their  situation  after  they 
were  so  attached.  Chandeliers  and  brackets, 
so  far  from  being  attached  to  gas  pipes  and 
to  the  walls  of  buildings  with  reference  to 
their  remaining  there  permanently,  are  pre- 
pared with  direct  reference  to  facility  of  de- 
tachment and  removaL    It  Is  true  that  when 


there  are  gas  pipes  connected  with  a  building, 
and  the  occupants  of  the  house  desh«  to  make 
use  thereof,  some  means  have  to  be  resorted 
to  to  make  nse  of  the  same;  but  chandeliers 
are  not  the  only  means  of  doing  so,  and  when 
they  are  used  they  are  so  arranged  as  to  be 
susceptible  of  easy  change  or  alteration.  Nei- 
ther the  chandeliers  themselves,  the  pipes  with 
which  they  are  connected,  nor  the  walls 
through  which  the  pipes  are  passed,  are  in  the 
slightest  degree  Injured  by  their  removaL  The 
only  object  for  their  attachment  to  the  pipes 
to  which  they  are  Joined  is  to  enable  them  to 
be  ntUlzed  for  the  time  being,  Just  as  Casten- 
Ings  of  various  kinds  have  to  be  resorted  to 
to  hold  different  movable  objects  temporarily 
In  position  for  present  nse.  We  think  that 
Jurisprudence  generally  recognizes  that  chan- 
deliers placed  In  a  dwelUng  house  by  the  own- 
er, thereof  are  movables,  though.  In  order  to 
be  made  use  of,  they  have  to  be  connected 
with  pipes  which  are  themselves  considered 
Immovable  by  destination.  That  la  our  own 
interpretation  of  the  law.  For  the  reasons  as- 
signed, the  Judgment  appealed  from  is  hereby 
affirmed. 


(n  Wn.  95B) 
PRATT  et  al.  ▼.  HARGREAVES  et  aL 
(Snpreme  Court  of  Mississippi.    May  8,  1886.) 
Wills — ^Pkobats — Injtjnotion. 

1.  Devisees  of  a  will  cannot  enjoin  real  ac- 
tions by  the  heirs  at  law  nntil  the  will  is  dnly 
probated  in  state  where  the  action  is  brought. 

2.  Pending  proceedings  for  the  probate  of  a 
will,  the  devisees  cannot  test  its  validity  in  an- 
other proceeding. 

Appeal  from  chancery  court,  Harrison  coun- 
ty; N.  0.  HIU,  Chancellor. 

Bill  by  George  King  Pratt  and  others 
against  Bella  P.  Hargreaves  and  others. 
There  was  a  decree  for  defendants,  and  com- 
plainants appeal.    Affirmed. 

Plaintiffs  filed  their  biU  against  defendants 
alleging  that  on  June  4, 1800,  one  Mrs.  Lonlsa 
J.  Bid  well,  who  was  then  a  dtlsen  and  resi- 
dent of  New  Orleans,  La.,  made,  published, 
and  declared,  in  the  presence  Of  Felix  J.  Puig, 
Thomas  H.  Lavogue,  George  F.  Wharton,  and 
George  0.  Preot,  her  last  will,  whereby,  after 
making  a  small  specific  bequest  to  Mrs.  Lou- 
isa Moore  Pratt,  she  devised  and  bequeath- 
ed all  the  rest  of  her  property  and  estate  to 
the  children  of  George  K.  Pratt  and  Mrs. 
Louisa  Moore  Pratt,  who  were  then  living, 
and  such  other  children  of  said  Pratt  and  his 
wife  as  might  thereafter  be  bom,  and  ap- 
pointed said  George  K.  Pratt  as  executor  of 
the  will;  that  said  wUl  was  executed  pursu- 
ant to  the  laws  of  Louisiana,  and  was  made 
In  the  form  known  in  that  state  as  a  "nun- 
cupative will,"  by  notarial  act,— "that  is,  the 
original  will  was  written  out  at  length  on  the 
record  of  notarial  acts  of  George  O.  Preot,  a 
notary  public  of  New  Orleans,  and  was  sub- 
scribed on  said  notarial  record  by  said  Mrs. 
Louisa  J.  Bldwell  and  said  witnesses  on  said 
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record,  and  that  sticb  wtU  became  and  Is  a 
part  of  tbe  public  records  of  Louisiana;  that 
on  the  19th  day  of  May,  1887,  said  George  B:. 
Pratt,  executor,  presented  said  will,  pursu- 
ant to  the  laws  of  Louisiana,  to  the  civil  dis- 
trict court  of  the  parish  of  Orleans,  in  said 
9tate,  for  probate,  and  said  wlU  was  duly  ad- 
mitted to  probate  In  said  court;  that  there- 
after, on  August  6,  1887,  said  Pratt,  execu- 
tor, filed  his  petition  in  the  chancery  court  of 
Harrison  county.  Miss.,  setting  forth  the  facts 
in  regard  to  the  execution  of  the  will,  and 
of  the  action  of  the  cItII  district  court  In  ad- 
mitting same  to  probate,  and  obtained  and 
presented  with  said  petition  the  sheets  of  the 
record  containing  said  will,  which  said  Preot, 
notary  public,  permitted  to  be  temporarily 
detached  for  the  purpose,  but  that  on  account 
of  said  sheets  of  paper  containing  said  wHl 
being  a  part  of  the  notarial  record  of  said 
notary  public,  and  as  such  public  record  of 
Louisiana,  the  chancery  court  of  Harrison 
county  ordered  and  decreed  that  the  clerk 
make  and  file  in  the  record  of  said  proceed- 
ing for  the  probate  of  said  will  a  duly-certlfled 
copy  of  said  will,  which  was  accordingly  done, 
and  said  original  will  was  then  delivered  back 
to  said  George  C.  Preot;  that  the  defendants 
to  this  bill  entered  their  appearance  in  said 
cause,  filing  a  caveat  against  the  probate  of 
said  will,  asserting  that  it  was  procured  by 
undue  influence  exercised  by  said  George  K. 
Pratt,  father  of  complainants,  and  also  that 
said  Louisa  J.  Bldwell  was  a  citizen  of  Mis- 
sissippi at  the  time  of  her  decease;  tliat  at 
the  February  term,  1898,  of  said  court,  the 
question  as  to  the  domicile  of  said  testatrix 
at  the  time  of  her  decease  was  submitted  to 
the  court  by  agreement,  and  the  court  found, 
from  the  facts  offered,  that  said  Louisa  J. 
Bldwell  was,  at  the  time  of  her  decease,  a 
citizen  .of  Harrison  county.  Miss.,  and  denying 
the  said  petitioner,  Pratt,  the  right  to  probate 
said  will  or  the  authenticated  copy;  that  an 
aiqpeal  was  prosecuted  by  said  Pratt  from  said 
decision  of  the  chancellor,  and  the  action  of 
the  conrt,  in  Its  finding  as  to  the  domicile  of 
said  testatrix,  was  afQrmed,  but  the  case  re- 
versed on  the  other  Issues  involved;  that 
since  the  domicile  of  said  testatrix  tuts  been 
determined  by  the  court  to  have  been,  at  the 
time  of  her  decease,  in  Harrison  county,  Miss.; 
that  complainants,  the  devisees  named  in  the 
will,  have  exhausted  every  resource  in  their 
power  to  obtain  from  said  George  Preot,  no- 
tary public,  the  said  original  will,  without 
avail;  that  the  certified  copy  of  the  will  filed 
with  the  bill,  and  the  copy  made  by  the  clerk 
of  Harrison  county  circuit  court,  are  true, 
faithful,  and  exact  copies  of  said  will;  that 
said  testatrix  left  real  and  personal  proper- 
ty in  Harrison  county,  and  that  complainants 
are  the  children  of  said  George  K.  Pratt  and 
Mrs.  Louisa  Moore  Pratt;  that  on  March  29, 
1888,  the  defendants  began.  In  the  circuit 
court  of  Harrison  county,  an  action  of  eject- 
ment against  one  Caton,  a  tenant  of  complain- 
ants, for  the  possession  of  a  parcel  of  land 


belonging  to  said  testatrix  at  the  time  of  her 
decease,  which  is  now  pending;  that  sutrae- 
quently  said  defendants  instituted  an  action 
of  unlawful  entry  and  detainer  before  a  Jus- 
tice of  the  peace  for  the  same  land,  and  ob- 
tained a  Judgment  therefor,  from  which  Judg- 
ment complainants  took  an  appeal  to  the  cir- 
cuit court,  where  the  cause  is  now  pending; 
that  said  suits  for  possession  have  been  be- 
gun by  defendants  as  heirs  at  law  of  said 
Louisa  J.  Bldwell,  and  by  threatening  said 
Preot  with  prosecutions,  and  preventing  the 
production  and  probate  of  the  will  until  the 
action  for  the  possession  1b  tried,  and  thereby 
prevent  and  render  Impossible  the  introduc- 
tion and  use  of  said  will  as  evidence  of  title 
In  complainants;  that,  upon  the  probate  of 
said  will,  the  title  of  complainants  will  relate 
back  to  the  death  of  said  testatrix,  and  that 
said  defendants  are  wholly  insolvent,  and.  If 
permitted  to  recover  said  property  under  said 
possessory  actions,  the  entire  rental  value 
of  said  lands  would  be  lost  to  complainants. 
The  bUl  prays  that  said  defendants,  Bella  P. 
Hargreaves  and  Agnes  B.  Gary,  may  be  re- 
strained from  Interfering  with  said  Preot  to 
prevent  the  production  of  said  will,  and  that 
Preot  may  be  compelled  to  produce  it,  and 
that,  In  case  the  court  Is  unable  to  compel  its 
production,  said  will  may  be  established  by 
secondary  evidence,  and  admitted  to  probate: 
that  pending  the  hearing  of  the  cause,  and  for 
the  purpose  of  protecting  and  preserving  the 
rights  of  all  parties,  the  prosecution  of  said 
possessory  actions  may  l>e  restrained;  and  for 
general  relief.  Defendants  demurred  to  this 
bill,  principally  on  the  grounds  that  it  pre- 
sented no  ground  for  relief,  and  that  the  ac- 
tion of  the  testatrix  in  changing  her  domicile 
to  Mississippi,  after  executing  her  will  in 
this  form,  operated  as  a  revocation  of  the  will 
in  so  far  as  it  afTected  property  in  Mississippi. 
Upon  the  hearing,  the  demurrer  was  sustain- 
ed, and  the  bill  dismissed.  From  this  de- 
cree an  appeal  was  prosecuted. 

J.  L  Ford  and  Frank  Johnston,  for  appel- 
lants. T.  M.  MiUer  and  T.  Y.  Noland,  for 
appellees. 

WOODS,  0.  J.  The  demurrer  to  the  bill  of 
appellants  was  properly  sustained.  Until  the 
win  under  which  appellants  claim  has  been 
probated,  the  devisees  could  not  introduce  it 
in  evidence  to  show  title.  It  Is  true  that, 
when  probated,  the  will  must  relate  back  to 
the  death  of  the  testatrix,  but  until  probated 
the  devisees  have  no  standing  In  court  au- 
thorizing them  to  enjoin  the  prosecution  of 
suits  at  law  by  the  heirs  at  law.  The  title 
to'  the  property  is  cast  upon  them  by  law,  and 
there  it  will  remain  until  probate  of  the  will, 
when  first  the  devisees  will  have  the  only 
evidence  admissible  to  show  their  title.  Mr. 
Pomeroy,  in  his  work  on  Equity  Jurisprudence 
(volume  3,  §  1158),  says:  "The  doctrine  seems 
to  be  general,  if  not  universal,  throughout  the 
states,  that  a  court  of  equity  will  not  recog- 
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oize  nor  act  npon  a.  will  of  land  or  of  i^ersonal- 
ty  until  It  bas  been  admitted  to  probate." 
The  author  shows  why  the  contrary  doctrine 
formerly  prevailed  In  England,  and  why  It  no 
longer  prevails  there.  And  In  Scbonler,  Ex'rs, 
{  58,  this  language  is  used':  "In  general,  the 
necessity  for  a  probate  Is  fully  sustained  by 
modern  practice  in  England  and  in  this  coun- 
try, *  •  •  and  neither  the  temporal  courts  In 
England,  nor  the  courts  of  law  and  equity  In 
the  United  States,  will  take  cognizance  of  the 
testamentary  papers,  or  of  the  rights  depend- 
ent on  them,  until  after  their  proper  probate." 
In  onr  own  state.  It  has  been  held  that  a  for- 
eign executor  cannot  maintain  an  action  of 
ejectment  to  recover  land  In  this  state  with- 
out first  taking  out  letters  testamentary  here; 
and  that,  though  the  will  bad  been  probated 
here.  Sims  v.  Hodges,  65  Miss.  211,  3  South. 
457.  And  In  Fotheree  v.  Lawrence,  30  Miss. 
416,  this  court  said:  "In  order  to  entitle  a 
party  to  offer  In  evidence  a  will  under  wUch 
he  claims  title,  it  Is  incumbent  on  him  to 
show  that  it  has  been  regularly  admitted  to 
probate." 

The  appellants  conld  not  have  defended  the 
two  actions  at  law,  whose  prosecution  they  en- 
joined, because  they  could  not  have  offered  in 
evidence  the  will  under  which  alone  they  claim 
title;  nor  can  they  maintain  their  Injunction 
against  the  prosecution  of  those  suits  for  the 
same  reason,  viz.  until  the  will  shall  have 
been  properly  probated,  they  have  no  evidence 
of  title  which  will  give  them  standing  in  a 
court  of  equity.  Plainly,  as  a  bill  purely  for 
the  probate  of  the  will  of  Mrs.  Bidwell,  noth- 
ing Is  shown  by  which  any  necessity  exists 
for  a  second  proceeding  in  the  same  court  to 
effect  the  same  end. 

The  issue  devlsavit  vel  non  on  the  petition 
presented  In  the  former  proceedings  for  pro- 
bate of  this  will  yet  remains  In  the  court,  and 
should  be  proceeded  with.  That  proceeding 
was  the  proper  one  for  testing  the  validity  of 
the  will,  and  appellees  should  not  be  harassed 
by  a  second  and  unnecessary  suit.    Affirmed. 


a<  Miu.  8») 

XOUNG  et  al.  v.  WARK  et  al. 

(Supreme  Court  of  Mississippi.     May  8,  1899.) 

Wnj^ — ^Vaumtt — Pbobatb — Rss  Jddiojlta. 

1.  Probating  a  will  in  common  form,  with- 
out making  all  heirs  at  law  parties,  does  not 
conclude  the  question  of  its  validity  as  against 
such  heirs. 

2.  Testator  Inherited  nearly  all  bis  property 
from  hia  wife,  and  prior  to  his  death  be  had  ex- 
pressed the  intention  of  leaving  it  to  her  next 
of  kin.  In  the  room  where  he  died  was  found  a 
paper  stating  that  he  wanted  "Sarah"  (his 
wife's  name)  relatives  to  have  all  his  prop- 
erty, signed  by  him,  but  not  dated.  fleW,  that 
the  paper  was  not  a  will. 

Appeal  from  chancery  court,  Monroe  coun- 
ty;   Baxter  McFarland,  Chancellor. 

Bill  by  M.  E.  Wark  and  others  against 
John  R.  Young  and  others  to  cancel  a  will. 
There  waa  a  decree  for  complainants,  and 
defendants  appeal    Affirmed. 


Walker  &  Tubb  and  CJllfton  &  Eckfocd,  for 
appellants.  Houston  &  Reynolds  and  Gllley- 
len  &  Leftwlcb,  for  appellees. 

TERRAI4,  J.  &  A.  M.  Saddler,  at  the  time 
of  his  death,  occupied  a  room  at  the  house  of 
Mr.  Blake,  his  tenant,  where  he  died  about 
12  o'clock  p.  m.  on  the  last  Saturday  of  Jan- 
nary,  1897.  He  was  carried  to  bis  burial  on 
the  following  Monday,  and  on  the  evening  of 
that  day  some  papers  belonging  to  him  were 
taken  from  a  table  drawer  used  by  bim,  and 
other  of  his  papers  were  taken  from  his  trunk, 
which  were  found  at  the  Blake  place;  and  In 
the  room  in  which  he  died,  upon  the  mantel- 
piece, behind  a  vase,  a  piece  of  paper,  folded, 
was  found,  upon  whlcli,  unfolded,  was  writ- 
ten these  words:  "Want  Sarah  relatives  have 
all  property.  &  A.  M.  Saddler."  This  In- 
strument, for  the  purposes  of  this  suit,  Is  ad- 
mitted to  have  been  wholly  written  and 
subscribed  by  said  S.  A.  M.  Saddler;  and  It 
was,  upon  the  ex  parte  petition  of  John  R. 
Young,  probated  in  common  form  In  the  chan- 
cery court  of  Monroe  county,  before  the  clerk 
thereof,  as  the  last  will  and  testament  of  S. 
A.  M.  Saddler,  deceased,  and  letters  testa- 
mentary thereon  were  granted  to  said  Young. 
S.  A.  M.  Saddler  died  possessed  of  a  real  and 
personal  estate  of  the  value  of  several  thou- 
sand dollars.  Young,  the  administrator  cum 
testamento  annexo,  bad  disposed  of  all  the 
personal  property  of  the  decedent,  and  this 
suit  Involves  only  the  real  property  of  which 
be  died  seised.  After  the  clerk  of  the  chan- 
cery court  of  Monroe  county  had  admitted 
said  Instrument  to  probate,  and  before  his  ac- 
tion was  confirmed  by  said  court  in  session, 
Mrs.  Wark  and  W.  H.  Saddler,  two  of  tbe 
present  complainants,  filed  objections  to  tbe 
probate  of  said  instrument,  but  before  taking 
any  other  steps  therein  withdrew  said  objec- 
tions, when  the  probate  in  common  form  of 
said  instrument  as  to  the  last  will  and  testa- 
ment of  S.  A.  M.  Saddler,  deceased,  was  com- 
pleted. Thereafter  said  M.  E.  Wark,  and  W. 
H.  Saddler,  and  10  others,  the  complainants, 
heirs  at  law  of  said  S.  A.  M.  Saddler,  deceased, 
filed  this  bill  against  John  R.  Young  and 
five  others,  devisees  claiming  under  said  al- 
leged will,  and  seeking  to  cancel  said  Instru- 
ment as  a  will  as  forming  a  cloud  upon  their 
title  to  the  property  described  In  the  bill  and 
claimed  by  them  as  the  heirs  at  law  of  said 
decedent,  praying  for  an  Issue  devlsavit  vel 
non,  if  necessary,  or  any  other  appropriate 
relief.  Tbe  respondents  claimed,  as  to  Mrs. 
Wark  and  W.  H.  Saddler,  that  the  matter 
waa  res  judicata  by  reason  of  the  probate 
of  said  instrument  as  hereinbefore  stated, 
and  specially  set  up  and  pleaded  said  instru- 
ment as  being  the  last  will  and  testament  of 
said  decedent.  The  proof  showed  that  S.  A. 
M.  Saddler,  deceased,  Inherited  all,  or  nearly 
all,  of  the  property  in  controversy  from  his 
wife,  Sarah,  who  died  February  7,  1895;  that 
hla  wife,  in  her  lifetime,  was  desirous  of  mak- 
ing a  will,  and  of  devising  the  property  to  her 
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own  blood  Un,  In  exduslon  of  the  relatlTes 
of  her  bosband,  and  bad  been  dissuaded  tbere- 
from  by  a  promise  from  her  husband  that  at 
his  death  the  property  should  go  as  she  wish- 
ed. It  was  also  shown  that  Saddler,  Inter- 
vening the  death  of  his  wife  and  his  own, 
had  several  times  expressed  an  Intention  of 
giving  the  property  to  his  late  wife's  rela- 
tives. The  chancery  court  canceled  the  docu- 
ment as  a  will,  and  annulled  the  probate 
thereof. 

1.  We  think  the  plea  of  res  Judicata  was 
rightly  overruled.  It  was  optional  with  Mrs. 
Wark  and  W.  H.  Saddler  whether  they  would 
make  the  contest  In  limine  or  after  the  In- 
strument had  been  probated  In  common  form. 
Unless  all  the  heirs  at  law  of  Saddler  had 
been  made  parties  to  the  proceeding  to  estab- 
lish the  instrument  of  his  will,  the  action  of 
the  court  thereon  wotdd  not  bar  them  of 
making  any  contest  tbey  might  choose  con- 
cerning It 

2.  The  Instrument  probated  In  common 
form  as  the  last  will  and  testament  of  S.  A. 
M.  Saddler,  deceased.  Is  neither  In  form  nor 
substance  a  wlU.  It  does  not  purport  on  Its 
face  to  be  a  declaration  of  what  he  Intends 
shall  be  the  disposition  of  his  property  after 
bis  death.  There  is  not  a  word  In  the  In- 
strument of  a  dlsix>Bltlve  character,  nor  was 
any  collateral  evidence  given  of  the  Intention 
of  the  writer  in  respect  to  the  Instrument.  If 
be  had  written  on  this  paper,  or  said  of  It, 
"This  Is  my  wBl,"  <»  other  like  words.  It 
would  be  taken  as  a  legal  will.  The  paper 
Is  not  dated,  and,  except  from  Its  being  found 
within  the  room  in  which  be  died,  there  is 
nothing  to  Indicate  that  It  was  recently  writ- 
ten. There  was  ample  evidence  that  the  de- 
cedent intended  that  his  property  should  go 
to  his  wife's  relatives.  He  had  several  times 
declared  such  to  be  his  Intention;  but  there  is 
not  a  scintilla  of  evidence  that  he  meant  this 
paper  to  be  an  expression  of  such  intention. 
We  might  readily  conjecture  that  such  was 
his  purpose,  but  we  cannot  proceed  upon  mere 
conjecture,  and  the  evidence  (even  a  particle 
of  evidence)  that  Saddler  meant  the  paper  to 
have  effect  as  his  will  is  wanting.  "It  is  not 
for  the  courts  to  declare  that  to  be  a  testamen- 
tary disposition  of  his  estate  where  It  does  not 
clearly  appear  that  such  was  the  Intention  of 
the  Individual  executing  It."  In  re  Richard- 
son's Estate,  94  Cal.  65,  29  Pac.  485.  "If  the 
Instrument  was  not  testamentary  either  in 
form  or  substance  (none  of  the  gifts  in  It  be- 
ing expressed  la  testamentary  language,  or 
being  In  terms  postponed  to  the  death  of  the 
maker),  and  if  no  collateral  evidence  Is  ad- 
duced to  show  that  It  was  Intended  as  a  will, 
probate  will  not  be  granted  of  It  as  a  testa- 
mentary document."  1  Jarm.  Wills,  *24. 
Inasmuch  as  there  is  nothing  on  the  face  of 
the  paper  nor  in  the  evidence  to  show  that 
this  identical  Instrument  was  meant  by  Sad- 
dler to  be  a  disposition  of  his  property  after 
bis  death,  we  think  the  court  rightly  ad- 
judged it  to  be  annulled.    Affirmed. 


POLK  T.  SEAL. 
(Supreme  Ooort  of  Mississippi.    May  8,  1800.) 

BBFLKVnr  —  TlTLB   o»  Platrtiff  —  EviDBKoa  — 
QUISTIOH  FOB  JUBT. 

The  question  of  plalntifCa  ownership  of 
cattle  sought  to  be  replevied  la  for  the  jury, 
where  the  evidence  tends  to  show  that  the  cat- 
tle in  question  were  formerly  owned  by  a  third 
person,  who  sold  them  to  plaintiff,  and  that  only 
a  part  of  the  price  had  been  paid,  and  that  there 
had  I>een  no  rescission  for  failure  to  pay  the 
balance. 

Appeal  from  circuit  court,  Hancock  cotm. 
ty;  T.  A.  Wood,  Judge. 

Replevin  by  James  Folk  against  J.  A.  Seal. 
There  was  a  judgment  for  defendant,  and 
plaintiff  appeals.    Beversed. 

Calhoon  &  Oreen,  for  appellant  Bowers, 
ChafTe  &  McDonald,  for  appellee. 

TBKRAL,  J.  James  Polk  sued  J.  A.  Seal 
in  replevin  for  60  head  of  stock  cattle, 
branded  with  the  figures  "12,"  and  having 
certain  earmarks,  described  In  the  complaint 
The  cattle  were  levied  on  In  the  possession  of 
the  defendant,  and  he  gave  bond  to  have  said 
cattle  forthcoming  to  abide  the  judgment 
of  the  circuit  court  of  Hancotk  county,  where 
a  trial  was  had  at  the  November  term,  1898, 
thereof.  Upon  the  trial  of  the  suit  the  plain- 
tiff Introduced  evidence  tending  to  show  that 
the  60  head  of  cattle  found  In  the  possession 
of  the  defendant  were  on  the  7th  day  of  Feb- 
ruary, 1898,  the  property  of  Warren  Jordan, 
and  a  part  of  a  stock  of  cattle  then  owned 
by  him,  of  about  100  head;  that  on  that 
day  they  were  sold  by  Jordan  to  James  Folk, 
at  range  delivery,  for  $800.  Only  $100  of  the 
purchase  price  had  been  paid  at  the  trial, 
and  that  sum  was  paid  some  time  after  the 
day  of  the  alleged  purchase.  A  bill  of  sale 
of  said  stock  of  cattle  was  made  by  Jordan 
to  Polk  some  days  after  the  making  of  the 
verbal  contract,  which  was  acknowledged  by 
Jordan  before  a  justice  of  the  peace,  and 
was  delivered  to  Polk.  Warren  Jordan  him- 
self testified  that  he  had  sold  his  stock  of 
cattle  at  range  delivery,  and  on  credit  to 
James  Polk;  that  he  had  given  to  Polk  a 
bill  of  sale  of  the  cattle,  and  that  he  was 
living  with  Polk  In  Louisiana,  who  had  paid 
him  something  on  them;  and  that  he  was 
still  content  with  the  sale.  The  court  ex- 
cluded the  plaintiff's  evidence,  and  directed 
a  verdict  for  the  defendant  We  think  the 
record  discloses  a  prima  facie  case  for  the 
appellant,  and  that  he  should  have  been  iter- 
mitted  to  place  his  contention  before  the 
jury.    Reversed  and  remanded. 


DOBBOH  et  al.  v.  HOLBERQ  et  al. 
(Supreme  Court  of  Mississippi.    April  24, 1899.) 

Fa^nomjirr  Uonvstucobs— HoBTOAaBS. 

A  mortgage  executed  to  defraud  the  mort- 
gagor's creditors  will  be  set  aside  in  favor  of 
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creditors  of  his  heir,  where  the  latter  colluded 
with  the  mortgagee  to  keep  It  sHve  to  defraud 
his  creditors;  the  property  heing  the  homestead 
of  the  mortgagor,  and  descending  to  the  heir 
free  from  the  former's  debt. 

Appeal  from  chancery  court,  Noxubee  coun- 
ty; A.  M.  Byrd,  Chancellor. 

Bin  by  Z.  T.  Dorroh  and  another  against 
Jacob  Holberg  and  others.  There  was  a 
decree  for  defendants,  and  complainants  ap- 
peaL    Beversed. 

J.  B.  Sives,  for  appellants.  ▲.  O.  Bogle, 
for  appellees. 

TBRRAL,  J.  Z.  T.  Dorroh  and  S.  J.  Fel- 
bleman,  creditors  of  Jacob  Holberg  In  the 
sum  of  1200,  with  interest  from  July,  1896; 
filed  their  bill  against  said  Jacob  Holberg 
and  others,  the  heirs  at  law.  of  Mrs.  F.  M. 
Holberg,  deceased,  and  against  her  adminis- 
trator, and  against  W.  O.  Selleck,  trustee, 
and  M.  L.  Gans,  beneficiary  in  a  certain  deed 
of  trust  executed  by  Mrs.  Holberg  upon  her 
homestead  In  Macon,  of  the  ralne  of  $3,600, 
to  secure  a  note  of  $3,500  of  M.  K  Oans,  due 
November  1, 1886.  The  bill  alleges  that  Mrs. 
Holberg  died  intestate,  owning  said  home- 
stead, upon  which  she  bad  executed  a  deed 
of  trust  for  $3,500,  apparently  to  secure  a 
note  of  that  amount  to  M.  L.  Oans,  her 
brother,  but  that  in  fact  she  owed  Oans 
nothing,  and  that  the  trust  deed  to  Seileclc 
to  secure  said  pretended  debt  to  Oans  was 
intended  to  prevent  her  creditors  from  sub- 
jecting any  part  of  said  homestead  to  the 
payment  of  their  debts;  and  that,  since  the 
death  of  Mrs.  Holberg,  the  said  Jacob  Hol- 
berg, who  had  inherited  one-eleventh  inter- 
est in  said  homestead,  had  colluded  with 
Gans  to  keep  said  trust  deed  apparently 
alive,  with  a  view  to  prevent  his  creditors 
from  subjecting  his  Interest  therein  to  the 
payment  of  his  debts.  The  bill  prays  that 
said  trust  deed  may  be  canceled,  as  casting 
a  cloud,  doubt,  or  suspicion  upon  the  title, 
and  that  the  Interest  of  said  Jacob  Holberg 
therein  be  subjected  to  their  said  debt  of 
$200  and  interest  Mrs.  F.  M.  Holberg,  It 
was  alleged,  owed  debts  that  were  unpaid, 
and  which  it  would  require  the  value  of  the 
homestead.  In  excess  of  $2,000,  to  pay;  and 
the  object  of  the  bill  is  to  reach  the  Interest 
of  Jacob  Holberg  In  the  homestead  of  his 
mother,  which  Is  exempted  from  the  pay- 
ment of  her  debts,  and  which  descended  to 
him  at  her  death,  to  the  payment  of  the 
said  debt  due  by  him  to  complainants.  A. 
demurrer  to  their  bill  was  sustained,  and  the 
complainants  appeal. 

If  the  note  of  Oans  is  without  considera- 
tion, and  Oans  and  Jacob  Holberg  have  col- 
luded to  pretend  this  void  trust  deed  to  be 
a  valid  security  in  order  to  defraud  the  cred- 
itors of  Jacob  Holberg,  as  Is  alleged  in  the 
bill  and  as  is  admitted  by  the  demurrer,  we 
thlnic  the  appellants  may  seek  the  redress 
claimed  by  them.  The  decree  of  the  court 
below  Is  reversed,  the  demurrer  to  the  bill 


Is  overruled,  and  the  case  is  remanded,  with 
leave  to  the  defendants  to  answer  tb«  biU 
within  SO  days. 


(»  Miss.  758) 

DAVIS  et  aL  v.  PATTY  et  aL 
(Supreme  Court  of  MisslBsippi.  April  24, 1899.) 
PASTmoir— Dowxxf— AsBiomniiT. 
The  fact  that  dower  has  not  been  assigned 
will  not  prevent  partition,  since,  under  the 
prayer  for  general  relief,  the  dower  interest  of 
the  widow  may  be  set  off  to  her  assignee,  and 
the  remainder  of  the  land  divided  according  to 
the  interests  of  the  parties. 

Appeal  from  chancery  court,  Noxubee  coun- 
ty; A.  M.  Byrd,  Chancellor. 

Bill  by  Lena  Davis  and  others  against  Da- 
nella  Patty  and  others.  There  was  a  decree 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed. 

A.  C.  Bogle,  tor  appellants.  J.  B.  Rives, 
for  appellees. 

TERRAL.  J.  In  1877,  Austin  Martin  died 
intestate,  seised  of  an  undivided  one-half  In- 
terest in  fee  in  53  acres  of  land,  more  or 
less,  situated  In  Noxubee  county,  and  leaving 
a  widow.  Charity,  and  seven  children,  sur- 
viving him.  Dower  has  never  been  assigned 
to  the  widow,  Charity  Martin,  who  is  still 
alive;  but  by  means  of  a  trust  deed  exe- 
cuted by  said  widow,  and  by  James  and 
Simon  Robinson,  two  of  the  children  of  the 
decedent,  to  Cavett,  trustee  for  J.  W.  Patty 
&  Co.,  and  a  sale  thereunder  in  June,  1892, 
Mrs.  Danella  Patty  became  the  owner  of  the 
quarantine  rights  and  of  the  dower  rights  of 
said  Charity,  and  of  the  interests  of  the  said 
James  and  Simon  Robinson,  In  said  land,  and 
she  has  been  in  the  sole  possession  thereof 
since  June,  1890,  receiving  the  profits  thereof, 
which  are  alleged  to  be  $50  per  annum.  The 
children  of  Austin  Martin,  deceased,  and 
those  claiming  through  them,  filed  the  bill  In 
this  case  against  Mrs.  Patty  and  Joshua 
Martin,  who  owns  the  other  undivided  half 
Interest  in  said  parcel  of  luid,  to  recover 
their  several  interests  in  said  land,  and  to 
have  a  decree  for  their  respective  shares  and 
of  their  portion  of  the  profits  thereof  since 
it  has  been  in  the  possession  of  Mrs.  Patty. 
The  bill  alleges  a  waiver  of  her  dower  rights 
by  Charity  Martin,  and  her  forfeiture  of 
quarantine  rights  by  the  sale  under  the  trust 
deed,  and  it  also  prays  for  general  relief. 
The  bill  was  demurred  to,  the  demurrer  was 
sustained,  the  bill  was  dismissed,  and  the 
complainants  appeal. 

Mrs.  Patty  undoubtedly  has  acquired  the 
dower  Interest  of  Charity  Martin,  which  in- 
terest vested  in  her  at  the  death  of  her  hus- 
band, as  well  as  the  interests  of  James  and 
Simon  Robinson,  and  also  the  quarantine 
rights  of  Charity  Martin,  whatever  they  may 
be;  but  as  to  the  nature  and  character  of  the 
quarantine  right,  whether  It  was  personal, 
entitling  her  personally  to  the  enjoyment  of 
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the  rents  of  the  land  nntn  her  dower  was 
assigned  to  her,  or  whether  It  was  a  property 
right  capable  of  transfer  by  sale,  and  so 
passed  to  Mrs.  Fatty,  and  she  thereby  ac- 
quired the  land  free  of  rent,  we  do  not  de- 
cide, as  that  qnestlon  has  not  been  discussed, 
nor  was  it  passed  upon  by  the  court  below. 
Bnt  all  the  parties  to  this  snlt  have,  undoubt- 
edly, an  Interest  In  this  parcel  of  land,  and 
they  are  entitled  to  have  their  several  Inter- 
ests adjudicated  and  set  oft  by  metea  and 
bounds  to  them,  and  to  be  put  in  possession 
of  their  respective  parts.  The  rule  that  par- 
tition cannot  be  had  until  dower  is  assigned 
is  not  a  difficulty  to  the  relief  sought,  be- 
cause, under  the  prayer  for  general  relief, 
the  dower  of  Charity  Martin  may  be  set  off 
to  Mrs.  Patty,  the  purchaser  thereof,  and  the 
other  part  of  the  land  may  be  divided  ac- 
cording to  the  rights  of  the  several  parties 
holding  such  rights.    Beversed  and  remanded. 


ORUBBS  T.  GRIFFIN  et  aL 

(Supreme  Court  of  Mississippi.    April  24,  1899.) 

ISTOZIOATINO    Ll()C0B8— LOOU.    OPTION    ElBCTION 

— Validitt. 
On  a  petition  to  hold  an  election  under  the 
local  option  law  on  the  question  required  by  the 
law  to  be  submitted,  whether  Intoxicating  liq- 
uors shoold  be  sold  in  a  county,  the  question 
"whether  or  aot  local  option  shall  prevail  in 
this  county  for  two  years,  etc.,  was  submitted, 
and  the  commissioners'  report  of  the  election 
was  not  sworn  to,  as  required.  Hdd,  that  the 
election  was  void,  since  the  proceeding  is  stat- 
utory, and  must  be  strictly  pursued. 

Appeal  from  circuit  court,  Issaquena  coun- 
ty: W.  K.  McLanrin,  Judge. 

Petition  by  William  Grubbs  to  the  board 
of  supervisors  of  Issaquena  coun^  for  a 
liquor  license.  W.  T.  Griffin  and  others  filed 
objections  thereto.  The  objections  were 
overruled,  and  the  license  granted,  and  the 
objectors  appealed  to  the  circuit  court  The 
license  was  revoked,  and  petitioner  appeals. 
Reversed. 

Oalhoon  &  Green,  for  appellant. 

TERRAIi,  J.  The  appellant,  William 
Grubbs,  at  the  November  special  term,  1898, 
of  the  board  of  supervtsors  of  Issaquena 
county,  obtained  a  license  to  retail  vinous 
and  spirituous  liquors  at  his  place  .of  business 
at  Valley  Park,  district  No.  1  of  said  county. 
The  petition  of  William  Grubbs  for  said 
license  purported  to  be  signed  by  a  majority 
of  the  legally  qualified  electors  of  said  dis- 
trict, and  hi  its  averments  in  this  respect,  as 
well  as  hi  Its  averments  in  all  other  respects, 
it  conformed  to  the  requirements  of  the  Code 
of  1892  in  that  regard,  and  upon  the  hearing 
of  the  application  ail  these  matters  were  ad- 
mitted or  proven,  and  the  proceedings  to 
obtain  said  license  appear  in  all  respects  to 
be  In  conformity  with  the  law  on  this  sub- 
ject.   W.  T.  Griffin  and  20  other  persons. 


claiming  to  be  qualified  electors  of  Issaquena 
county,  employed  Dabney  &  McCabe,  attor- 
neys, to  oppose  the  granting  of  said  license. 
No  counter  petition  was  filed  in  the  case,  but 
said  attorneys  filed  sundry  objections  to  the 
granting  of  said  license,  which  it  Is  immate- 
rial to  set  out  The  board,  however,  over- 
ruled said  objections,  and  granted  license 
to  Grubbs.  The  objectors  appealed  to  the 
circuit  court,  and  there,  with  leave  of  the 
court,  they  proceeded  to  the  trial  of  said 
cause  in  the  absence  of  Grubbs,  and  without 
notice  to  him  of  said  appeal.  Upon  said  trial 
said  Griffin  and  others  introduced  In  evidence 
some  attempted  proceedings  for  a  vote  of  the 
county  upon  the  question  whether  vinous,  al- 
coholic, malt  intoxicating,  or  spirituous  liq- 
uors In  a  less  quantity  than  one  gallon 
should  be  sold  in  said  county.  A  petition 
for  that  purpose  was  filed  before  the  board 
of  supervisors,  but  the  board,  in  making  their 
order  thereon,  instead  of  submitting  the 
question  of  the  sale  of  the  liquors  mentioned 
in  the  petition  and  in  the  dramshop  chapter 
of  the  Code,  submitted  to  the  voters  of  said 
county  "whether  or  not  local  option  shall 
prevail  in  this  county  for  two  years,"  etc., 
and  the  board  appointed  commissioners  for 
the  holding  of  said  election.  The  commis- 
sioners, the  election  being  held,  reported,  but 
vrlthout  oath,  that  the  election  under  the 
local  option  law  had  been  held,  and  that  44 
votes  were  cast  for  sale  and  71  votes  cast 
against  sale.  This  was  all  the  evidence  for 
the  appellants,  whereupon  the  court  revoked 
the  license  of  Grubbs,  and  the  latter  appeals. 

The  local  option  election,  or,  rather,  the 
pretense  of  a  local  option  election,  in  Issa- 
quena county,  as  presented  In  this  record,  is 
a  void  proceeding.  On  its  face  it  appears  to 
have  been  either  a  studied  effort  on  the  part 
of  all  concerned  to  infect  the  proceedings 
with  invalidity,  or  a  wanton  disregard  of  all 
the  requirements  imposed  by  the  legislature 
iQ>on  It  The  board  of  supervisors  did  not 
submit  to  the  voters  of  the  county  the  qnes- 
tlon whether  intoxicating  liquors  should  be 
sold,  which  was  required  by  law,  but  sub- 
mitted to  them  the  question  whether  local 
option  should  prevail  In  the  county,  which 
condition  prevail?  by  law  everywhere  in  the 
state.  The  commissioners  of  the  election,  in 
their  report  of  the  result  of  It  to  the  board 
of  supervisors,  refused  or  failed  to  append 
their  affidavit  to  the  report,  which  is  requir- 
ed by  law.  It  has  been  held  by  this  court 
that  a  proceeding  of  this  character  is  a  naked 
statutory  proceeding,  and  that  the  require- 
ments of  the  statute  in  regard  to  It  must  be 
strictly  pursued.  McCreary  v.  Rhodes,  63 
Miss.  308.  Many  like  announcements  might 
be  referred  to,  but  it  is  unnecessary  to  cite 
them  here.  The  record  Is  too  devoid,  of  merit 
to  require  discussion. 

This  cause  was  not  triable  at  the  Novem- 
ber special  term,  1898,  a^  the  appeal  was 
taken  to  the  next  regular  term  of  the  court 
thereafter  to  be  held,  and  causes  are  not  tri- 
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able  at  a  special  term  of  conrt  unless  they 
were  triable  at  the  preceding  regular  term. 
Judgment  of  circuit  court  Is  reversed. 


(76    MlU.    810) 

NIXON  T.  CITY  OP  BILOXI. 
(Snpreme  C!onrt  of  Mississippi.    May  1,  1890.) 

IKJUKOTION— DaHAOBS  —  COUNBIL  FbES  —  MUNIOl 
rAlj  TaXATIOK — ASSBSSMBNT — RhTIBW — SaUI. 

1.  On  a  decree  In  fayor  of  a  city,  dissolTing 
an  injunction,  no  counsel  fees  should  be  award- 
ed It  as  damages,  where  its  attorney  is  retain- 
ed at  an  annual  salary. 

2.  A  sale  of  property  for  municipal  taxes 
should  not  be  made  where  the  mayor  and  alder- 
men hare  not  directed  the  tax  collector  at 
what  place  to  sell,  as  required  by  Ann.  Code 
1892,  f  3022. 

3.  It  is  no  objection  to  the  Talidlty  of  the 
act  of  the  mayor  and  aldermen  in  raising  an  as- 
sessment for  manicipal  taxes  that  it  was  done 
at  an  adjourned  regular  meeting,  the  required 
notice  of  an  intention  to  review  the  assessment 
hariDg  been  given  before  the  regular  meeting, 
though  Ann.  Code  1892,  i  2989,  providing  for 
regular  meetings,  does  not  make  any  express 
provision  for  a  recess  or  adjournment. 

Appeal  from  chancery  court,  Harrison  coun- 
ty; N.  C.  Hill,  CbanceUor. 

BiU  by  B.  h.  M.  Nlzon  against  the  dty  of 
Blloxl.  From  a  decree  In  favor  of  defendant, 
complainant  appeals.    Reversed. 

The  bill  was  filed  to  restrain  appellee  from 
selling  appellant's  property  for  the  collection 
of  the  municipal  taxes.  The  bill  alleged  that 
the  assessment  and  the  levy  were  both  In- 
valid, and  tendered  the  amount  of  taxes  admit- 
ted to  be  due.  The  proof  showed  that  the 
mayor  and  board  of  aldermen  of  Biloxi  gave 
notice,  as  required  by  law,  that  at  Its  regular 
meeting  to  be  held  on  the  5th  day  of  October, 
1897,  they  would  proceed  to  examine  the  prop- 
erty assessed,  and  increase  or  diminish  the 
valuation  of  property  assessed  for  taxes;  that 
the  board  met  on  that  day,  and  adjourned  to 
the  6tb  of  October,  and,  after  transacting 
some  business,  adjourned  to  the  11th  of  Oc- 
tober, 1897,  when  it  again  met,  and  transact- 
ed some  business,  and  then  adjourned  to  the 
12th  of  October,  1897,  and  on  that  day  com- 
plainant's property  was  Increased  In  valua- 
tion from  $2,000  to  $3,000,  and,  after  trans- 
acting other  business,  It  took  a  recess  until 
October  15,  1887,  when  it  again  met,  and 
made  the  levy  of  the  taxes  for  tbat  year. 
The  proof  showed,  further,  that  the  town  of 
Biloxi  had,  by  election,  come  under  the  laws 
governing  municipalities  in  chapter  93  of  the 
Code  of  1892,  and  that  the  assessment  had 
been  made  of  the  city  property  by  the  tax  as- 
sessor of  the  city  by  copying  the  assessment 
made  by  the  county  under  section  3018  of  the 
Code  of  1892,  and  that  complainant's  property 
was  there  assessed  at  $2,000.  It  was  contend- 
ed by  complainant  that  section  2989  of  the 
Code  of  1892  fixes  the  day  for  the  meeting  of 
the  mayor  and  board  of  aldermen,  but  grants 
them  no  power  to  take  a  recess  or  adjourn- 
ment; and  that  as  the  question  of  raising  or 
lowering  the  valuation  of  property  was  not 


gone  Into  on  the  day  for  the  regular  nieeth>$, 
on  the  6th  of  October,  and  as  no  further  no- 
tice had  been  given  to  property  owners,  the 
action  of  the  board  In  raising  the  assessed  val- 
uation of  complainant's  property  on  the  12tb 
of  October,  1897,  was  illegal  and  void,  and  the 
action  of  the  board  in  fixing  the  levy  on  the 
15th  of  October,  was  illegal  and  void,  because 
not  made  at  a  regular  meeting,  as  the  board 
had  no  power  to  adjourn  to  that  day.  From 
a  decree  dismissing  the  bill,  and  dissolving 
the  injunction  and  awarding  damages,  com- 
plainant appealed. 

E.  M.  Barber,  for  appellant.  White  &  Nev- 
ille, for  appellee. 

WHITFIELD,  J.  No  counsel  fees  should 
have  been  allowed  as  damages.  The  attorney 
of  the  city  was  a  salaried  oflScer,  under  an- 
nual contract  The  city  suffered  no  damage 
as  to  fees.  This  is  settled  law.  2  High,  Inj. 
{  1688.  Counsel  for  appellee,  anticipating  this 
ruling,  offer  to  remit,  and  ask  us  to  affirm. 
Ordinarily,  we  would  do  so,  but  cannot  in  this 
case,  because  of  the  allegation  in  the  sworn 
bill  that  the  mayor  and  board  of  aldermen 
had  not  directed  the  tax  collector  at  what 
place  to  sell,  as  required  by  section  3022,  Ann. 
Code  1892.  This  allegation,  strangely,  is  not 
denied  by  the  answer,  nor  In  any  way  refer- 
red to.  Nor  Is  there  anything  in  the  testi- 
mony referring  to  It  We  regret  the  necessity 
of  reversing  the  case  on  this  ground,  since  all 
the  other  contentions  of  the  bill  are  untena- 
ble; the  assessment  and  the  Increase  In  val- 
uation being  perfectiy  valid.  But  we  feel 
safer  in  reversing  the  decree  for  the  two  er- 
rors indicated,  and  reinstating  the  injunction, 
with  leave  to  both  parties  to  amend,  so  tbat 
the  matter  may  be  fully  Investigated,  and 
full  Justice  done.    So  ordered. 


BOABD  OF  MISSISSIPPI  LEVEE  COM'RS 

V.  YAZOO  &  M.  V.  R.  CO. 
(Supreme  Conrt  of  Mississippi.    May  1,  1899.) 

BaOOVBBT  OV  TXXSB — COKFI.AIIIT. 

A  complaint  for  the  recovery  of  taxes  lev- 
ied during  a  series  of  years  must  Allege  the 
amount  of  the  taxes  due,  when  they  were  pay- 
able, and,  where  the  levy  was  not  the  same  each 
year,  the  amount  thereof  for  each  respective 
year. 

Appeal  from  chancery  court,  Bolivar  coun- 
ty; A.  H.  Longino,  Chancellor. 

Suit  by  the  board  of  Mississippi  levee  com- 
missioners against  the  Yazoo  Sc  Mississippi 
Valley  Railroad  Company.  There  was  a  de- 
cree for  complainant  and  defendant  appeals. 
Reversed. 

Sillers,  Jones  &  Owen,  for  appellant. 
Mayes  &  Harris,  for  appellee. 

TERRAL,  J.  The  board  of  Mississippi 
levee  commissioners  filed  its  bill  in  this  case 
against  the  defendant  railroad  company  to 
establish  Its  title  to  something  over  100,000 
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acres  of  land  lying  In  BoUvu  county.  The 
bill  alleges  that  complainant's  title  to  said 
lands  accrued  under  tax  sales  made  in  tbe 
years  1867,  1868.  1869,  1870,  1871,  1872,  1873, 
and  1874;  but  It  does  not  state  the  particu- 
lar lands  that  were  sold  In  the  several  years 
of  said  period.  It  seeks  to  recover  the  titles 
to  said  parcels  of  land,  and  to  cancel  the  title 
deeds  held  by  the  defendant  company  to  the 
same  lands;  and,  if  this  relief  should  be  de- 
nied, then  the  bill  seeks  to  reooTer  of  and 
from  the  defendant  the  sum  of  the  levee 
taxes  levied  upon  said  lands  by  the  act  of 
the  legislature  of  the  state  of  Mississippi 
approved  November  27,  1866,  and  which 
taxes,  the  bill  alleges,  should  have  been  paid 
hy  the  defendant  when  it  purchased  said 
lands  of  the  state.  It  is  apparent  that  If  the 
complainant  Is  entitled  to  recover  of  the  rail- 
road company  the  taxes  ImiMsed  by  the  act 
«f  November  27,  1866,  the  amount  that  may 
be  recovered  will  vary  according  to  the  year 
In  which  the  sale  was  made;  for  if  the  lands 
were  sold  in  1874  the  levee  taxes  would  be 
70  c«it8  per  acre  less  than  If  boM.  in  1867, 
aggregating  a  difference  of  stHue  $80,000. 
The  bill  of  complaint  with  respect  to  the 
levee  taxes  which  it  seeks  to  recover  of  the 
defendant  Is  Indefinite.  No  particular  sum 
Is  averred  to  be  due,  nor  Is  there  any  state- 
ment when  the  taxes  were  payable.  The 
complainant,  however,  sought  to  amend  its 
bill,  and  we  think  It  should  have  been  per- 
mitted to  have  made  the  amendment  The 
decree  of  the  chancery  court  is  reversed,  and 
the  case  is  remanded,  with  leave  to  the  com- 
plainant to  amend  its  bill,  as  it  may  be  ad- 
vised, within  60  days. 


ROTHARS  et  al.  V.  HXINOIS  CENT.  R.  CO. 
(Supreme  Gonrt  of  Mississippi.    May  8,  1899.) 

BULBOADS  —  ACOIDBNTS     XT    GbOSSINOB  —  NSOU- 
OBNOB — PlMAJ>nta. 

In  a  complaint  airainst  a  railroad  company 
for  running  over  a  person  at  a  crossing,  the 
negligence  of  the  railroad  company's  servants 
is  suflSciently  charged  by  an  averment  that  at 
that  hour  of  the  day  the  crossing  was  always 
used  by  a  great  number  of  people,  and  that 
the  locomotive  was  being  handled  without 
warning  and  without  any  lookout  being  kept, 
and  that  the  Intestate  attempted  to  go  over  tne 
crossing  jnst  as  it  had  passed,  and  when  it 
was  about  26  feet  away,  when  it  suddenly 
started  back,  causing  the  accident  complained 
of. 

Appeal  from  circuit  court.  Pike  county; 
Jeff.  Truly,  Judge. 

Action  by  Mary  B.  Rothars  and  another 
against  the  Dllnois  Central  Railroad  Company. 
From  a  judgment  of  dismissal,  plaintiffs  ap- 
peaL    Reversed. 

Oalhoon  &  Oreen  and  Oovan  &  Quln,  for 
appellants.    Mayes  &  Harris,  for  appellee. 

TBRRAL,  J.  This  snit  Is  by  the  widow 
and  child  of  Frederick  J.  Rothars  for  com- 
pensation for  personal  injuries  inflicted  upon 


him,  as  It  is  alleged,  by  the  gross  neg^ence 
of  the  servants  of  the  defendant  company  in 
running  one  of  Its  trains  ovw  a  public  cross-, 
Ing  of  Its  roadbed.  The  declaration  was  de- 
murred to,  and  the  suit  was  dismissed  by  the 
court  as  showing  no  cause  of  action.  The 
declaration  alleges  that  the  railroad  crossing 
at  which  the  injury  was  inflicted  was  prepared 
by  the  defendant  company  for  the  use  of  the 
public,  and  that  hundreds  (specifically  how 
many  hundreds  is  not  stated)  of  persons  were 
In  the  habit  of  going  over  said  crossing  every 
hour  of  the  day,  and  especially  at  the  hour 
within  which  the  Injury  was  inflicted  upon 
Rothars;  that  the  locomotive  which  Inflicted 
the  Injury  was  operated  by  a  grossly  Incom- 
petent person,  who  recklessly  handled  and 
moved  the  locomotive  without  warning  of  any 
sort,  and  without  any  lookout  being  kept; 
and  that  Rothars,  seeing  the  locomotive  pass 
up  beyond  the  crossing  26  feet,  attempted  to 
cross  over,  when  the  locomotive  was  sudden- 
ly darted  back  at  a  rapid  rate  of  speed,  and 
was  run  upon  and  over  him,  from  which  death 
soon  ensued.  The  negligence  of  the  defend- 
ant's servants,  as  set  out  In  the  declaration, 
was  apparently  so  wanton  and  reckless  that 
we  think  that  the  defendant  should  make 
some  reply  to  the  charge.  Reversed  and  re- 
manded. 


(Tt  Mlas.  7>4) 
DIXON  et  al.  ▼.  GREENE  COUNTY  et  aL 

(Supreme  Court  of  Mississippi.    May  8,  1899.) 
iNjtmoTios  —  DissoLtrrioN  —  Constbuctiok    o» 

GOVBT    HOUBB — NOTIOB    »OH    BIDS — CONTBXOT— 
Ck>UNTT  SnPBBVlSOBS — DBLBOATIOH    OT  FoWKBg, 

1.  An  injunction  against  acts  accomitlished 
before  defendants  had  notice  that  the  writ  was 
Issued  was  properly  dissolved. 

2.  Filed  plans  and  specifications  for  building 
a  court  house  were  sufficiently  made  a  part  of 
the  notice  for  bids  for  the  work,  and  of  the 
contract  therefon  where  they  were  referred  to 
In  the  notice,  and  were  made  a  part  of  the  con- 
tract by  a  reference  thereto  in  the  minutes  of 
an  order  of  the  county  board  of  supervisors  for 
the  work,  in  which  form  the  contract  was  made. 

3.  A  stipulation  in  a  contract  for  building  a 
a  court  house  reserving  to  a  superintending 
board  the  right  to  make  any  alterations  or  ad- 
ditions to  the  drawings  they  might  see  proper, 
without  affecting  the  validity  of  the  contract, 
is  a  nullity,  since  the  right  to  alter  is  to  be  ex- 
ercised by  the  county  board  of  supervisors,  and 
such  power  cannot  be  delegated. 

4.  Where  a  contract  for  building  a  court 
house  provided  for  a  roof  of  the  best  Bangor 
slate,  and  a  tin  roof  was  put  on,  apparently  in 
fulfillment  of  the  contract,  the  county  board 
of  supervises  should  be  enjoined  from  pay- 
ing for  the  building  until  the  contract  is  amend- 
ed to  provide  for  such  substitution,  and  to 
make  a  proper  allowance  to  the  county  there- 
for, or  until  the  contractors  have  been  required 
to  perform  their  contract  as  agreed. 

Appeal  from  chancery  court,  Oreene  cosn- 
ty;  N.  C.  Hill,  Chancellor. 

Bill  of  injunction  by  J.  I.  Dixon  and  oth- 
ers against  Greene  county  and  others.  An 
order  of  a  supreme  court  justice,  to  whom 
the  bill  was  sent,  directed  the  issuance  of 
the  Injunction  as  prayed   for  In   the   blU. 
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Complainants  moved  to  strike  oat  a  motion 
by  defendants  to  dtssolve  tbe  same.  Com- 
plainants' motion  to  strike  was  denied,  and 
a  decree  rendered  dlssolTing  tbe  Injunc- 
tion as  to  defendants  F.  B.  &  W.  S.  Hull, 
and  oTerruIing  tbe  motion  to  strike  as  to 
the  defendant  board  «f  snperylsors  of  Greene 
county,  and  complainants  appeaL  Reversed 
and  remanded,  with  Instructions. 

On  tbe  first  Monday  of  June,  1808,  tbe 
board  of  superrlsors  of  Greene  county  en- 
tered into  a  contract  wltb  W.  S.  &  F.  B. 
Hull,  as  evidenced  by  an  order  on  its  min- 
utes, for  tbe  building  of  a  new  court  haaai 
In  said  county.  Subsequent  to  tbat  date  J. 
I.  Dixon  and  otbers,  as  complainants,  filed 
a  Mil  of  Injunction,  praying  for  tbe  cancel- 
lation of  tbe  Contract  made  on  tbe  first  Mon- 
day in  June,  1888,  and  that  tbe  board  be 
enjoined  from  making  any  payment  or  pay- 
ments under  said  contract.  This  they  asked 
for  tbe  following  reasons:  (1)  Tbat  tbe  con- 
tract was  Illegally  made,  in  tbat  tbe  notice 
as  published,  calling  for  bids,  was  not  full 
enough,  and  did  not  state  that  tbe  contract 
would  be  let  to  tbe  lowest  bidder;  (2)  tbat 
the  contract  was  obtained  by  fraud  and  col- 
Imlon  between  tbe  Hulls  and  tbe  board;  (8) 
tbat  tbe  board  gave  tbe  contract  when  the 
needs  and  resources  of  tbe  county  did  not 
Justify  tbe  erection  of  a  new  court  house;  (4) 
because,  under  a  written  memorandum  after- 
wards signed  by  tbe  Hulls  and  certain  Indl- 
vidnals  of  Greene  county,  the  right  was  re- 
served to  tbe  board  to  make  alterations  In 
said  building  as  tbe  work  progressed;  (5) 
because  said  written  memoranda  provided 
for  the  submission  to  a  board  of  arbitration 
of  any  dlfTerences  that  might  arise  between 
tbe  Hulls  and  tbe  board  as  to  tbe  character 
and  quality  of  tbe  work  done.  The  conten- 
tion of  complainants  is  that  the  subject  of 
court  houses  Is  regulated  by  sections  294  and 
340  of  tbe  Code  of  1892.  Tbe  chancellor 
with  whom  this  bill  was  filed  made  an  order 
refusing  tbe  Injunction.  The  bill  was  then 
sent  to  Hon.  S.  H.  Terral,  of  the  supreme 
court,  who  made  an  order  directing  the  issu- 
ance of  tbe  injunction  according  to  the  pray- 
er of  the  bill.  In  tbe  meantime  tbe  defend- 
ants F.  B.  &  W.  S.  Hull,  while  the  bill  was 
In  possession  of  !tbe  chancellor,  entered  upon 
tbe  work  of  removing  the  old  court  bouse 
and  tbe  construction  of  the  new  building. 
On  the  25th  day  of  February,  1899,  defend- 
ants made  a  motion  to  dissolve  tbe  Injunction 
on  bin  and  answer.  Tbe  complainants  filed 
a  motion  to  strike  out  tbe  motion  to  dissolve 
by  defendants,  because  they  were  In  con- 
tempt of  tbe  order  of-  tbe  Judge  of  the  su- 
preme court  in  prosecuting  tbe  work  of  erect- 
ing the  court  house  on  tbe  court-bouse  lot 
at  LeakesvUle  after  knowledge  of  tbe  order 
and  issuance  of  tbe  writ  of  injunction,  and 
after  they  bad  filed  an  answer.  Tbe  chan- 
cellor denied  the  motion,  and  rendered  a  de- 
cree dissolving  the  injunction  as  to  F.  B.  & 


W.  S.  Hull,  but  ovetmllng  same  as  to  the 
board  of  supervlsorB  of  Greene  county,  and 
awarding  them  attorney's  fees  as  damages. 
From  this  decree,  complainants  appeaL 

Mcintosh  A,  Bleb  and  C.  H.  Wood,  for  ap- 
pellants. Calboon  &  Green,  for  appellees 
Hulls  &  J.  E.  Alderman.  Denny  &  Woods, 
for  appellee  Greene  county. 

WHITFIELD,  3.  We  notice  only  what 
seems  necessary  to  decision.  The  Hulls 
were  not  enjoined  from  building,  but  from 
removing  tbe  old  court  bouse  and  Interfering 
with  It  Their  removal  of  It  and  Interfer- 
ence wltb  It  had  been  accomplished  before 
they  had  any  notice  tbat  the  writ  bad  Issued. 
The  decree  dissolving  the  Injunction  a»  to 
them  Is  for  that  reason  afltoned. 

We  do  not  deem  It  necessary  to  decide 
whether  section  294,  Code  1892,  Is  to  be  con- 
strued by  Itself,  or  In  connection  with  sec- 
tions 340-344,  though  the  language  of  the 
court  In  Board  v.  Patrick,  64  Miss.  240,  and 
Pazton  V.  Baum,  69  Miss.  539,  would  seem 
to  indicate  that  they  should  -  be  construed 
together.  The  notice  Is  substantially  suffi- 
cient Tbe  plans  and  specifications  were  on 
file,  and  were  referred  to,  from  which  all 
detailed  Information  could  have  been  obtain- 
ed. The  only  express  contract  made  by  the 
board  was  to  be  found  in  the  order  on  its 
minutes,  and  tbe  plans  and  specifications 
made  part  thereof  by  reference.  Tbe  arbi- 
tration clause  is '  In  tbe  memorandum,  and 
Is  no  part  of  the  contract  But  In  the  con- 
tract It  .Is  stljpnlated  as  follows:  "The  au-' 
perintendlng  board  reserves  the  right  of 
making  any  alterations  or  additions  to  tbe 
drawings  they  may  see  proper,  without  In 
any  way  affecting  the  validity  of  the  con- 
tract; the  value  of  such  alterations  to  be 
added  to  or  deducted  from  the  amount  to  be 
paid,  at  market  prices.  Tbe  contractor  will 
not  be  allowed  any  additional  compensation 
unless  be  receives  written  authority  from 
the  superintending  board."  This  provision 
Is  a  nullity,  not  as  violative  of  any  statute, 
but  as  violating  the  general  principle  of  law 
tbat  tbe  board  of  supervisors  cannot  dele- 
gate powers  intrusted  to  that  board,  to  be 
by  that  board  alone  exercised,  to  any  super- 
intending board.  Board  v.  Patridc,  64  Miss. 
240.  It  is  clearly  shown  that  the  roof  was 
tbe  most  Important  single  item  In  the  con- 
tract and  was  to  be  of  the  best  Bangor  slate. 
The  contractors  themselves  say  that  It 
"above  all,"  must  be  dealt  with  as  per  con- 
tract And  yet  a  tin  roof  is  shown  to  be 
put  on,  and  there  Is  nothing  In  the  evidence 
to  warrant  the  argument  that  It  was  merely 
provisional.  But  we  think  there  Is  a  failure 
to  show  any  fraud  In  tbe  case,  and  we  do 
not  see  why  the  way  to  a  Just  settlement 
of  the  differences  between  tbe  parties  Is  not 
plain  and  easy.  We  think  the  Gbanoellor, 
under  all  the  facts  in  evidence,  acted  wisely 
In  retaining  the  injunction  against  tbe  board 
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of  snpenrfBOiB,  innhlbltinK  them  from  mak- 
ing any  payment  to  tbe  Hulls  under  tbe  con- 
tract as  it  stands.  But,  under  tbe  law  as 
announced  In  Board  t.  Patrick,  tbe  board 
And  tbe  Hulls  can  make  an  amendment  of 
their  original  contract  substituting  a  tin  roof 
tor  a  alate  roof,  on  such  terms  as  they  may 
wisely  deem  Just,  such  c(Hitract  amendment 
to  be  spread  on  tbe  minutes  of  tbe  board; 
or  the  board  may  require  tbe  Hulls  to  go 
forward  and  complete  their  contract  as  they 
agreed  to  do,  as  to  a  slate  roof,  if  this  is 
by  the  board  deemed  best  for  the  county. 
Tbe  Hulls  cannot  complain  of  being  mads  to 
put  on  the  very  roof  their  contract  called  for. 
We  do  not  think  tbe  form  of  the  decree, 
which  practically  perpetuates  the  injunction, 
is  correct  We  therefore  reverse  the  decree 
retaining  tbe  injimction  against  tbe  board 
of  supervisors,  in  so  far  only  as  it  is  made 
perx>etual,  and  remand  tbe  case,  with  in- 
structions to  the  court  below  to  discbarge 
tbe  injunction  whenever  either  of  the  two 
things  Indicated  above  shall  have  been  done. 
So  ordered. 


fit  Hin.  TU) 

ADAHS,  State  Revenue  Agent  v.  NATCHEZ, 
J.  &  a  B.  CO.  et  al. 

(Supreme  Court  of  Mississippi.     May  8,  1899.) 

Ooranis —  OwmssHip  ov  Ratlboai]  Stook— Na.- 
TCBB  or  Ihtbkibt. 
A  countT  holding  stock  in  a  railroad  com- 
pany by  authority  of  a  legislative  act  not  re- 
stricting the  nature  of  its  ownership,  holds  it 
as  a  pnvate  corporation,  and  not  for  a  public 
governmental  purpose,  and  hence  the  interests 
of  the  county  therein  are  not  subject  to  Laws 
1894,  p.  29,  authoriring  the  state  revenue 
agent  to  sue  on  obligations  or  debts  to  a  coun- 
ty. 

Appeal  from  chancery  court  Hinds  county; 
H.  C.  Conn,  Chancellor. 

Bill  by  Wirt  Adams,  state  revenue  agent 
against  the  Natchez,  Jackson  &  Columbus 
Railroad  Company  and  others.  A  demurrer 
to  the  bill  was  sustained,  and  complainant 
appeals.    Afllrmed. 

Caltaoon  &  Green,  for  appellant  Mayes  & 
Harris,  for  appellees. 

TBRRAIi,  J.  Wirt  Adams,  state  revenue 
agent  filed  this  bill  In  his  own  name  as  rev- 
enue agent  alleging  that  Hinds,  Adams,  and 
Jefferson  connties,  under  authority  conferred 
npon  them  for  that  purpose  by  an  act  of  the 
legldature  of  the  state  of  Mississippi,  sub- 
scribed and  paid  for  shares  of  stock  in  the 
Natchez,  Jackson  &  Columbus  Railroad  Com- 
pany, which  was  duly  Issued  to  them;  that 
Hinds  county  acquired  stock  in  said  company 
in  tbe  sum  of  $200,000,  that  Adams  county 
acquired  stock  in  said  company  in  tbe  sum 
of  9300,000,  and  that  Jefferson  county  ac- 
quired stock  in  said  company  in  the  sum  of 
$100,090;  that  after  the  construction  and 
egotpment  of  said  railroad,  and  while  the  said 
Goontlea  weiu  stodcholdeta  therein,  the  prop- 


erty of  said  Natchez  Jackson  &  Columbus 
Railroad  Comimny  of  every  sort  and  kind 
whatever  was  acquired  by  the  Yazoo  &  Mis- 
sissippi Valley  Railroad  Company  through  the 
Louisville,  New  Orleans  &  Texas  Railway 
Company,  by  such  fraudulent  methods  set 
out  in  the  bUl  as  gave  said  counties  a  right 
of  action,  for  which  this  suit  is  brought 
The  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany demurred  to  the  bUl.  Tbe  chancery 
court  sustained  tbe  demurrer,  and  the  revenue 
agent  appeals. 

By  agreement  of  the  parties,  tbe  only  ques- 
tion decided  by  the  chancery  court  or  dis- 
cussed here  is  whether  the  state  revenue  agent 
may  maintain  this  suit  in  his  own  name. 
The  act  of  the  legislature  under  which  this 
suit  is  brought,  so  far  as  it  relates  to  bis 
power  80  to  do,  is  as  follows:  "He  [state 
revenue  agent]  shall  have  power  and  it  shall 
be  his  duty  to  proceed  by  suit  in  the  proper 
court  against  all  officers,  county  contractors, 
persons,  corporations,  companies  and  asso- 
ciations of  persons  for  all  twst  due  and  un- 
paid taxes  of  any  kind  whatsoever,  for  all 
penalties  or  forfeitures,  for  all  past  due  ob- 
ligations and  indebtedness  ol  any  character 
whatever  owing  to  the  state  or  any  county, 
municipality  or  levee  board,  and  for  damages 
growing  out  of  tbe  violation  of  any  contract 
with  the  state  or  auy  county,  municipality 
or  levee  board.  He  shall  have  a  right  of  ac- 
tion and  may  sue  at  law  or  in  equity  in  all 
cases  where  the  state  or  any  county,  munic- 
ipality or  levee  board  has  the  right  of  action 
or  may  sua"  Laws  1891,  p.  29.  If  the  coun- 
ties whose  rights  are  Involved  In  this  suit  hold 
such  rights  In  a  public  capacity,  or  if  such 
rights  are  affected  with  a  public  governmen- 
tal trust  the  legislature  may  well  appoint  the 
agency  for  tbe  control  of  such  rlghte  and  In- 
terests (2  Kent  Comm.  {  805);  but  if  tbe 
rights  and  estates  of  these  several  counties 
in  the  shares  of  stock  of  the  railroad  com- 
pany, acquired  by  direct  legislative  authority, 
are  intereste  of  a  private  character,  the  legis- 
lature may  not  Interfere  with  their  manage- 
ment Unquestionably,  a  county  ordinarily 
holds  its  property  in  trust  for  tbe  public  com- 
posing the  county.  Ite  court  house,  JaQ,  and 
other  buildings,  as  well  as  all  other  property 
held  by  It  under  the  constitution  and  general 
laws  on  the  subject  are  held  by  It  charged 
with  a  trust  to  apply  these  properties  to  the 
public  use.  They  could  not  perhaps,  be  di- 
verted from  such  use,  nor  can  we  suppose 
that  the  legislature  would  desire  to  do  .so; 
but  undoubtedly  the  legislature  might  name 
the  officers  who  shall  have  charge  of  such 
property,  and  change  them  at  Ito  pleasure. 
But  it  is  not  difficult  to  perceive  that  a  county 
might  own  and  hold  the  legal  title  to  prop- 
erty or  rights  in  action  not  affected  with  any 
such  public  trust  as  attaches  to  the  property 
above  specified.  The  shares  of  stock  of  a  rail- 
road company  held  by  a  county  are  certainly 
not  held  for  any  governmental  purpose,  and 
It  would  seem  that  a  county  holding  such 
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rights  would  otm  and  bold  them  in  the  same 
way  and  character  as  an  ordinary  corporation 
or  other  person  might  hold  them.  The  bene- 
fits to  be  derived  from  the  holding  of  shares 
of  stock  of  a  railroad  company  are  the  same 
when  held  by  a  county  as  when  held  by  an 
Indlyldnal  or  by  an  ordinary  trading  corpora- 
tion, to  wit,  their  money  value.  The  building 
of  the  railroad  would  afford  facilities  for  gen- 
eral commerce  and  intercourse,  and  to  that 
extent,  and  in  a  limited  sense,  the  railroad 
would  be  for  public  use;  but  that  Incident 
would  not  make  the  shares  of  the  capital 
stock  in  the  railroad  company  of  the  nature 
of  public  property.  If  the  legislature  had,  in 
the  act  authorizing  the  counties  to  subscribe 
to  the  capital  stock  of  the  proposed  railroad 
company,  indicated  that  the  shares  of  stock 
taken  by  the  counties  should  be  held  for  pub- 
lic governmental  purposes,  that  would  have 
ended  the  matter;  but  there  is  nothing  in  the 
act  restricting  the  nature  of  the  holding  of 
such  shares  by  the  counties.  We  are  laeliued 
to  think  it  was  the  legislative  mind  that  the 
counties  might  acquire  and  hold  the  shares 
of  stock  in  said  company  as  a  private  cor- 
poration in  that  respect.  The  authorities  on 
the  subject  are  conflicting.  We  follow  those 
approved  by  Judge  Cooley  In  his  work  on 
Constitutional  Limitations  (section  *235  et 
seq.).  If  the  estates  here  Involved  are  not 
affected  with  a  public  governmental  trust, 
the  legislature  can  neither  dispose  of  such 
estates  nor  appoint  an  agent  for  their  manage- 
ment, for  to  appoint  an  agent  to  manage  or 
sue  for  property  pertains  alone  to  the  owner 
thereof.  Story,  AJg.  §  2.  Certainly  whatever 
rights  the  counties  may  have  against  the  de- 
fendant railroad  company  may  be  asserted  by 
suit,  but  the  suit  should  be  brought  in  the 
names  of  the  several  counties  or  of  the  boards 
of  supervisors  thereof.  The  decree  of  the 
chancery  court  Is  affirmed. 


WAI/rON  V.  PORSDICK. 
(Supreme  Court  of  MlBsissippi.    May  8,  1890.) 
EvmaNCB— CoHTBNTa  o*  Tax  Rkobiptb— Aniaa- 

8IBILITT. 

In  an  action  by  a  complainant  claiming  un- 
der a  tax  titie  to  cancel  conveyances  under 
which  defendant  claimed  as  a  cloud  on  his 
titie,  defendant  offered  evidence  that  the  tax- 
es were  paid  prior  to  the  tax  sale;  that  the  tax 
recdpts  were  regularly  issued;  that  they  were 
In  witness'  possession  for  some  time;  and  that 
search  had  been  made,  but  they  could  not  be 
found,  and  it  was  admitted  that  they  were 
lost,  'BM  a  snflSdent  predicate  for  the  admis- 
sion of  secondary  evidence  of  the  contents  of 
the  receipts. 

Appeal  from  chancery  coort,  Tallahatchie 
county;  A.  H.  Longlno,  Chancellor. 

BUI  by  H.  J.  Forsdlck  against  J.  D.  Walton. 
Forsdick  filed  his  bill  setting  up  titie  in  him- 
self to  lots  8,  4,  5,  and  6,  section  11,  town- 
ship 22,  range  1  B.,  by  tax  title  derived 
through  sale  to  the  state  for  taxes,  and  de- 
raigned  tiUe  to  himself;  alleging  that  aj^el- 


lant,  Walton,  claimed  said  land  under  cer^ 
tain  conveyances,  which  he  alleged  to  be 
void,  and  asked  to  have  them  canceled  as 
clouds  upon  his  (Forsdick's)  titie.  To  this 
bill  Walton  answered,  denying  the  sale  to 
the  state,  and  alleging.  If  such  sale  was 
made,  that  It  was  void,  as  the  taxes  for 
which  said  land  Is  alleged  to  have  been  aolA 
were  fully  paid,  and  that  the  tax  collected 
had  receipted  therefor  to  one  A.  A.  Acker, 
who  owned  said  land  at  the  time  it  Is  al- 
leged to  have  been  sold,  and  from  whom  ap- 
pellant bought  it,  and  under  whom  be  still 
held  and  claimed  It.  Defendant  in  his  an- 
swer further  denied  the  legality  of  said  tax 
sale,  on  the  ground  that  the  assessment  un- 
der which  it  Is  alleged  to  have  been  sold 
was  void,  because  the  roll  was  not  returned 
to  and  filed  with  the  clerk  of  the  board  of 
supervisors  within  the  time  prescribed  by 
law;  that  the  tax  receipt  of  1879,  showing 
the  payment  of  the  taxes  for  which  said  land 
is  alleged  to  have  been  sold,  had  been  duly 
and  legally  Issued  to  said  A.  A.  Acker,  but 
that  the  same  had  been  lost  or  destroyed, 
and  that  he  would  not  be  able  to  produce  it. 
Upon  the  trial  plaintiff  Introduced  the  list 
of  lands  sold  to  the  state  on  Monday,  March 
1,  1889,  and  deed  from  the  state  to  Williams 
and  others,  trustees,  and  from  them  through 
several  persons,  np  to  himself.  He  then  in- 
troduced the  certified  copy,  that  was  exhibit- 
ed with  defendant's  answer,  of  so  much  of 
the  assessment  roll  of  1879  as  showed  the 
assessment  of  said  lands,  and  the  affidavit 
of  the  assessor  showing  the  date  of  its  re- 
turn and  filing.  Two  orders  of  the  board  of 
supervisors,  passed  in  1879,  were  then  intro- 
duced,— one  showing  that  the  assessor  filed 
and  presented  to  the  board  his  assessment 
rolls,  both  for  land  and  personalty,  for  the  year 
1879,  and  that  these  rolls  were  received  by 
the  board,  and  ordered  to  remain  on  file  for 
exception  until  the  first  Monday  in  August; 
the  other  showing  that  the  assessment  rolls 
for  the  year  1879,  as  returned  by  the  assess- 
or, after  being  corrected  by  the  board,  were 
received  and  confirmed.  Defendant,  Walton, 
then  introdnced  an  agreement  of  counsel 
which  shows  that.  If  the  taxes  on  said  land 
were  paid  for  the  year  1879,  and  receipted 
for,  the  tax  receipt  had  been  lost  or  de- 
stroyed; and  then  the  deposition  of  N.  J. 
McMullen,  who  testified  that  he  paid  the 
taxes  on  said  land  for  the  year  1879  at  the 
request  of  Acker,  the  owner,  prior  to  the 
tax  sale  hi  March,  l&SO,  and  that  the  tax 
receipts  were  duly  and  regularly  Issued  there- 
for, and  were  in  his  hands  for  some  time. 
With  this  proof  defendant  rested,  and  com- 
plainant introduced  and  read  the  deposition 
of  J.  A.  Dogan,  sheriff  and  tax  collector  of 
Tallahatchie  county  for  the  year  1879,  who 
testified  that  he  had  examined  the  stubs  of 
tax  receipts  for  the  year  1879,  and  that  he 
could  find  no  stub  indicating  that  the  taxes 
on  said  land  for  the  year  1879  were  paid. 
After  the  proof  was  all  in,  complainant  filed 
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exception  to  the  deposition  of  N.  J.  McMul- 
len,  on  the  ground  that  It  was  Incompetent, 
and  urged  that  defendant  should  have  Intro- 
duced proof  to  show  that  no  "stub"  tax  re- 
ceipt was  In  existence  before  offering  proof 
of  loss  of  the  tax  receipt  The  court  sus- 
tained the  exception  to  the  deposition  of  Mc- 
Mullen,  and  rendered  Its  final  decree  in  fa- 
vor of  complainant,  and  defendant  appeals. 
Beversed. 

Dlnklns  &  Caldwell,  for  appellant  St  John 
Waddell,  for  appellee. 

WHITFIELD,  J.  McMullen's  testimony 
was  competent  He  testified  that  the  tax  re- 
ceipt Issued  for  the  year  1879  was  "the  reg- 
ular tax-receipt  form,"  made  the  eyldence  of 
the  payment  of  taxes  by  section  37  of  the 
statute  involved;  that  he  had  it  tor  some 
years;  and  had  looked  diligently  for  It  every- 
where, and  it  could  not  be  found.  The  agree- 
ment of  counsel  was  that  A.  A.  Acker  and 
Parson  Acker  were  both  dead,  and  that,  if 
they  "ever  had  the  said  receipt,  It  was  lost 
or  destroyed."  The  existence  of  the  very 
tax  receipt  required  by  law  having  thus  been 
shown,  and  its  loss  established,  and  diligent 
search  for  It  shown,  secondary  evidence  of 
its  contents  was  admissible.  Reversed  and 
remanded. 


ADAMS,  State  Revenue  Agent  v.  CARTER, 
Tax  Collector,  et  al. 

(Supreme  Court  of  Mississippi.  April  24,  1899.) 
Action  aojjnst  Tax  Collbctok— Kvisbhox. 
In  an  action  by  the  state  revenue  agent 
against  a  tax  collector,  the  minutes  of  the 
board  of  supervigors  allowing  insolTendes  un- 
der Code  1892,  §  3832,  and  the  assessment  roll, 
cannot  be  contradicted  by  proof  aliunde  that 
they  were  not  correct 

Appeal  from  chancery  court,  Kemper  coun- 
ty; A  M.  Byrd,  Chancellor. 

Action  by  Wirt  Adams,  state  revenue  agent 
against  3.  W.  Carter,  tax  collector,  and  oth- 
ers. There  was  a  Judgment  for  complainant 
for  less  than  tlie  relief  demanded,  and  he  ap- 
peals.   Reversed. 

Suit  in  chancery  to  recover  the  sum  of  $2,- 
536.40,  taxes  due  the  state  and  county  for 
the  years  from  1881  to  1884,  inclusive,  that 
were  collected,  or  should  have  been  collected, 
by  the  tax  collector.  All  the  defendants  an- 
swered the  bill  denying  the  indebtedness 
sought  to  be  recovered.  On  the  trial,  com- 
plainant read  In  evidence  the  oHglnal  books 
of  the  auditor  and  the  board  of  supervisors, 
which  showed  the  indebtedness  claimed.  The 
defendants  were  permitted  to  Introduce  evi- 
dence to  show  that  minutes  of  the  board  of 
supervisors  allowing  Insolvencies  under  sec- 
tion 8832  of  the  Code  of  1892  were  Incorrect, 
and  that  the  amount  actually  allowed  was 
much  greater  than  the  minutes  showed,  and 
that  the  assessment  rolls  approved  by  the 
board  of  supervisors  were  not  correct    3.  W. 


Carter  testified  that.  If  he  was  allowed  the 
amount  of  his  Insolvent  list  be  would  not  be 
due  the  state  and  county  anything  for  the 
year  1891,  and  that  the  land  roll  as  It  ap- 
peared was  not  correct,  and  that  he  had  a 
paper  on  which  was  marked  "Allowed"  by 
Grantham,  the  president  of  the  board  of  su- 
pervisors, showing  an  allowance  of  $215,  and 
that.  If  this  credit  was  allowed,  he  would  not 
be  due  anything  for  the  year  1892,  and  that 
the  same  would  be  true  of  1893.  There  was 
a  decree  for  complainant  for  the  sum  of  $237.- 
60,  from  which  decree  complainant  appealed. 

Oalhoon  &  Green  and  T.  O.  Bell,  for  appel- 
lant. T.  W.  Brame  and  Brame  &  Brame,  for 
appellees. 

WHITFIBID,  J.  The  testimony  of  Carter 
and  others,  and  the  papers  called  "Insolvent 
lists"  marked  "Allowed"  by  Grantham,  in 
contradiction  of  the  minutes  of  the  board  of 
supervisors  and  of  the  assessment  rolls, 
should  have  been  excluded.  Reversed  and  re- 
manded. 


(7(  Ml88.  783) 
WHITMAN  V.  OWEN,  County  Superintendent 

(Supreme  Court  of  Mississippi.    May  1,  1890.) 

SoHooLB—TausTiBs—ELxonoHS— Contracts. 

1.  The  election  of  a  school  trustee,  though 
made  after  the  day  set  therefor  by  statute,  gave 
him  color  or  right  to  the  office,  and  a  teacher's 
contract  made  by  the  board  of  which  he  thus 
became  a  de  facto  memher  was  valid. 

2.  Thoiufh  bis  election  gave  him  color  of 
right  and  validated  his  acts,  it  was  also  com- 
petent, in  an  action  to  enforce  the  contract,  to 
show  that  he  was  recognized  as  trustee  by  the 
county  superintradent  and  others. 

Appeal  from  circuit  court  Bolivar  county; 
F.  A.  Montgomery,  Judge. 

Mandamus  by  Lily  Whitman  against  T.  S. 
Owen,  county  superintendent,  etc.  There  was 
Judgment  for  defendant  and  plaintiff  appeals. 
Reversed. 

N.  B.  Scott  for  appellant  Sellers,  Jmies  & 
Owen  and  Alexander  &  Alexander,  for  appel- 
lee. 

TERRAU  J.  On  the  8d  of  October,  1898, 
Lily  Whitman  was  selected  by  T.  J.  Yar- 
brough,  U.  G.  Grlflto,  and  P.  Blanchard,  the 
acting  trustees  of  Gunnison  White  Public 
School,  as  teacher  of  said  school  for  the  scho- 
lastic year  then  beginning;  and  her  selection 
as  such  teacher  was  duly  notified  to  T.  S. 
Owen,  the  superintendent  of  education  of  Bol- 
ivar county.  Miss  Whitman  was  a  licensed 
teacher  of  said  county,  and  applied  In  due 
time  to  said  superintendent  of  education  for 
a  contract  for  the  teaching  of  said  schooL  It 
appears  from  the  proceedings  in  the  case  that 
the  patrons  of  the  school  had  met  on  the  19tb 
day  of  September,  1888,  and  had  selected  P. 
Blanchard  a  trustee  of  said  school  In  the 
place  of  the  trustee  whose  term  was  about  to 
expire.  Supt.  Owen  assumed  the  election  of 
Blanchard  as  trustee  to  be  void,  and  he  Ignor- 
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ed  the  action  of  tbe  trustees  tn  the  selection 
of  Miss  Whitman.  In  effect,  without  chaige 
or  ti^al  the  superintendent  removed  Blanch- 
ard  from  said  o£ace  of  trustee,  and  appointed 
J.  B.  Pease  in  his  place.  Tarbrough,  Griffin, 
and  Pease  selected  Miss  Whitter  as  teacher, 
and  she  declined  the  office,  whereupon  the 
county  superintendent,  of  his  sole  authority, 
without  consulting  trustees  or  patrons,  ap- 
pointed and  contracted  with  Miss  Ray  to 
teach  said  Qunnlson  White  Public  School; 
and  Miss  Whitman,  feeling  aggrieved  at  the 
action  of  the  conuty  superintendent  of  educa- 
tion, brought  against  him  in  the  circuit  court 
her  action  of  mandamus  to  enforce  her  right, 
and,  falling  there  to  receive  the  desired  relief, 
she  adcs  the  Judgment  of  this  court  upon  the 
premises. 

Blanchard,  by  his  election  to  the  office  of 
trustee  of  Gunnison  White  Public  School  by 
the  patrons  thereof  on  the  19th  of  September, 
was  clothed  with  the  powers  of  that  office. 
Whether  he  was  an  officer  de  Jure,  or  de  facto 
only,  it  is  immaterial  to  consider.  His  elec- 
tion as  trustee  by  the  patrons  of  the  school, 
though  made  after  the  day  set  by  the  statute 
for  the  election  of  trustees,  gave  him  color  of 
right  to  said  office  of  trustee,  and  be  became 
thereby  at  least  a  trustee  de  facto;  and  his 
acts,  In  respect  to  the  public  and  third  persons 
Interested  therein,  are  valid,  and  cannot  be 
collaterally  attacked.  Am.  &  Etag.  EInc.  Law 
(2d  Ed.)  816;  Brame  &  A.  Dig.  Miss.  876  et 
seq.  The  selection  of  Miss  Whitman  as 
teacher  of  said  school  by  Blanchard,  Griffin, 
and  Yarbrough  entitled  her,  in  our  opinion,  to 
a  contract  for  teaching  said  school. 

The  evidence  offered  tending  to  show  the 
recognition  of  Blanchard  as  trustee  by  the  su- 
perintendent and  others,  though  his  election 
by  the  patrons  as  trustee  gave  him  color  of 
right  and  validated  his  acts,  was  also  compe- 
tent evidence,  and  should  have  been  received. 
Reversed  and  remanded. 


(7«  Mia*.  780) 

HECKLER  V.  PRANKENBDSH. 
(Snpreme  Court  of  Mississippi.     May  1,  1899.) 

EqUlTT— JtrBISDIOTlOH  —  NOTSS  —  NaOOTUBIUTT. 

1.  Where  notes  are  made  payable  out  of  the 
maker's  share  of  the  profits  which  may  accrue 
from  a  partnership  business,  equity  has  juris- 
diction of  a  hill  to  compel  a  disclosure  of  what 
profits  have  been  made,  and  that  the  malcer's 
share  thereof  be  paid  into  court,  and  to  decree 
a  lien  thereon  for  the  amount  due  on  the  notes, 
where  a  decree  for  the  sale  and  partition  of  the 
partnership  property  has  been  obtained,  and 
the  maker  is  insolvent 

2.  A  note  made  payable  from  the  maker's 
share  of  profits  from  a  partnership  buslnpsa  in 
which  he  is  interested  is  negotiable  under  Code 
1892,  I  8503,  providing  that  all  notes  and  oth- 
er writings  for  payment  of  money  may  be  as- 
signed by  indorsement,  whether  payable  to  or* 
der  or  assignee  or  not,  and  that  the  latter  may 
maintain  such  action  thereon  in  his  own  name 
as  the  assignor  could  have  maintained. 

Appeal  from  chancery  court,  Jefferson  coun- 
ty; Claude  Puitard,  Chancellor. 


BUI  by  J.  M.  Frankenbush  against  JTulla  C. 
Heckler  and  others.  From  a  decree  overrul- 
ing a  demurrer  to  the  bill,  defendant  JoUa  C. 
Heckler  appeals.    Affirmed. 

The  bill  alleged  that  defendant  bad  made^ 
executed,  and  delivered  to  Frankenbush  and 
Borland,  co-partners  doing  business  under  the 
firm  name  of  Frankenbush  &  Borland,  five 
promissory  notes  for  $500  each,  due  and  pay- 
able, respectively,  January  1,  1886,  1897,  1898, 
1899,  and  1900.  The  payment  of  these  notes 
Is  conditioned  upon,  and  payable  out  of,  the 
net  profits  of  the  Rodney  Oil  Mill,  if  any  there 
should  be,  of  which  mill  Mrs.  Heckler  owned 
an  undivided  one-fourth  interest;  the  same  to 
be  paid  out  of  the  share  of  the  said  Mrs. 
Heckler  in  the  profits  of  said  mill.  Appellee 
claims  in  his  bill  of  complaint  to  be  the  as- 
signee of  the  said  promissory  notes,  and 
brings  suit  in  his  own  name  as  such,  and  al- 
leges further  that  the  Rodney  Oil  Mill  made 
profits  in  each  of  the  respective  seasons  of 
1895-96,  1896-97,  and  1897-98  largely  exceed- 
ing the  respective  amounts  named  in  said 
notes  respectively  falling  due  in  each  of  said 
seasons;  that  said  Julia  C.  Heclder  has  In 
each  of  said  seasons  converted  to  her  own 
special  use  all  of  the  profits  made  by  the  said 
Rodney  Oil  Mill,  constituting  her  share  of 
same;  that  In  1897  a  decree  was  rendered  by 
the  chancery  court  of  Jefferson  county  in  the 
suit  of  August  Reitze  for  the  partition  of  all 
of  said  Rodney  Oil  Mill  property,  and  that  tbe 
same  was  advertised  to  be  sold;  that  if  said 
sale  should  take  place,  and  the  funds  arising 
therefrom  be  distributed,  complainant  would 
be  unable  to  collect  the  said  three  promissory 
notes  now  due,  as  the  said  Julia  0.  Heckler 
was  Insolvent.  The  bill  charges  that  the  Rod- 
ney Oil  Mill  made  profit  during  the  season  of 
1897-98  of  $2,500,  and  that  the  amount  of 
said  Julia  Heckler's  portion  was  $1,875;  that 
one  August  Reitze  and  the  said  Julia  0.  Heck- 
ler are  in  possession  of  all  of  the  books  and 
accounts  belonging  to  the  said  Rodney  Oil 
Mill,  and  that  they  are  In  possession  of  all 
the  facts  going  to  show  that  profits  were 
made  by  said  oil  mill;  that  complainant  is  en- 
titled to  have  disclosed  to  blm  a  full  state- 
ment and  account  of  tbe  business  of  said  oil 
miU.  The  prayer  of  tbe  bill  was  for  the 
court  to  compel  the  said  Julia  C.  Heckler  and 
August  Reitze,  her  partner,  to  make  full  dis- 
closure what  were  the  profits  of  the  business, 
and  what  was  the  share  of  Julia  C.  Heckler 
In  said  profits;  that  the  court  decree  that  said 
Julia  C.  Heckler  pay  unto  him,  immediately 
upon  the  rendition  of  such  Judgment,  the 
amount  named  in  said  notes  respectively  due 
to  him  as  aforesaid,  together  with  interest 
on  each  at  the  rate  of  6  per  cent  per  annum 
from  the  maturity  of  each  until  paid;  that 
the  court  decree  that  the  said  co-partnership 
known  as  the  Rodney  Oil  Mill  pay  into  court 
all  of  the  said  Julia  C.  Heckler's  share  at  the 
profits  of  said  oil  mill  for  the  season  of  1897- 
96k  and  that  the  court  fix  alien  on  tbe  aald 
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Tnlla  C.  Hectder's  Interest  In  said  Rodney  Oil 
Mill  for  the  amount  due  complainant  on  said 
notes,  and  for  general  relief.  To  this  Mil  Jn- 
Ua  C.  Heckler  and  Aug;u8t  Reltise  demurred, 
setting  forth  the  following  grounds:  (1) 
There  Is  no  equity  on  the  face  of  the  bill;  (2) 
complainant  has  an  adequate  and  complete 
remedy  at  law;  (3)  complainant  seeks  to  es- 
tablish a  lien  on  property  where  the  Instru- 
ments sued  on  entitle  him  to  no  Uen;  (4)  the 
suit  was  brought  by  the  purported  assignee  of 
nonassignable  Instruments.  From  a  decree 
overruling  the  demurrer,  defendant  JuUa  C. 
Heckler  appeals. 

Jeff  Truly  and  J.  A.  Ramsay,  for  appellant 
Martin  &  Anderson,  for  appellee. 

WOODS,  a  J.  The  averments  of  the  bill 
show  clearly  that  the  case  Is  of  equity  cogni- 
sance. The  notes  are  not  nonnegotiable. 
While  not,  properly  speaking,  promissory 
notes,  because  payment  was  conditioned  upon 
a  future  contingency,  which  contingency  had 
occurred  before  the  beginning  of  this  suit, 
as  averred  in  the  blU  and  admitted  by  the 
demurrer,  they  are,  nevertheless,  writings 
for  the  payment  of  money,  and  are  negotiable, 
under  section  3603,  Code  1892.  This  section 
declares  that  "all  piomissoiy  notes,  and  other 
writings  for  the  payment  of  money  or  other 
thing,  may  be  assigned  by  indorsement, 
whether  the  same  be  payable  to  order  or  as- 
signee or  not,  and  the  assignee  or  indorsee 
may  maintain  such  action  thereon,  in  his  own 
name,  as  the  assignor  or  indorser  could  have 
maintained,"  etc.  This  statute  received  judi- 
cial interpretation  in  Shields  v.  Taylor,  26 
Miss.  13.  In  that  case  suit  was  brought  by 
the  assignee  upon  a  writing  for  ^e  condition- 
al payment  of  money,  and  the  court  held  that 
the  writing,  though  a  conditional  contract  for 
the  payment  of  money,  was  within  the  stat- 
ute, and  that  the  quality  of  negotiability  had 
been  imparted  to  It  thereby,  and  that  an  ac- 
tion in  the  name  of  the  assignee  was  malntain- 
abl&  At  common  law,  however,  the  assignee 
of  a  nonnegotiable  note  might  maintain  a  suit 
In  equity  In  his  own  name  against  the  maker. 
Story,  Prom.  Notes,  {  128,  and  2  Rand.  Oom. 
Paper,  i  656. 

Afflrmed. 


McCRORT  T.  STAOTB. 
(Supreme  Court  of  Mississippi.    April  24, 1899.) 

H0MI0n>B— SCU^DXTBKSX— iNSTBUCnONS. 

1.  An  Inatruction  on  a  trial  for  murder  that 
accused  could  not  invoke  the  aid  of  the  doc- 
trine Of  self-defense,  for  acts  done  after  he 
had  disabled  deceased  with  a  pistol  shot,  is  er- 
roneooB,  as  it  assumes  that  deceased  was  dis- 
abled, which  was  for  the  jury. 

2.  On  a  trial  for 'murder  an  instruction  that 
if,  at  the  time  of  the  shooting,  deceased's  con- 
duct was  such  as  to  excite  in  the  mind  of  ac- 
cused the  belief  that  be  had  the  means  and  pro- 
posed to  kill  him,  accused  was  justified  in  an- 
ticipating the  attack  and  protecting  his  own  life 


by  taking  that  of  his  adversary,  though  the 
Jury  believed  from  after  developments  that  ths 
danger  was  only  apparent,  is  not  erroneous, 
since  an  accused  is  Jnstiiied  in  acting  on  the 
facts  as  they  reasonably  appear  to  him. 

Appeal  from  drcoit  court,  Kemper  county; 
G.  B.  Huddleston,  Judge. 

Sam  McOrory  was  convicted  of  murder,  and 
he  appeals.    Reversed. 

J.  H.  Currie,  Geo.  H.  Bthridge,  and  E.  a 
McMlcbael,  for  appellant  Wiley  K.  Nash, 
Atty.  Gen.,  for  the  State. 

TERRAL,  J.  Sam  McCrory  was  convicted 
in  the  circuit  court  of  Kemper  county,  and 
was  sentenced  to  be  hanged.  He  alleges  sev- 
eral grounds  of  complaint  in  the  proceedings 
of  the  circuit  court  The  second  Instruction 
for  the  state,  which  he  claims  to  be  erroneous, 
is  as  follows:  "(2)  The  court  charges  the 
jury,  by  the  state,  if  they  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  after  shooting  deceased  with  bis 
pistol,  thereuy  disabling  him,  and  while  In  no 
danger,  real  or  apparent,  of  any  harm  at  the 
hands  of  the  deceased,  he  took  a  shotgun  from 
the  child  of  deceased,  and  pursued  deceased 
and  maliciously  shot  him,  and  after  knocking 
him  down  with  the  gun,  and  while  deceased 
was  down,  brained  him  with  the  gun,  he  is 
guilty  of  murder,  and  the  jury  should  so  And." 
The  Instructions  which  thedefendant  requested 
for  himself,  and  which  were  refused,  are  as  fol- 
lows: "The  court  instructs  the  jury  that  the 
law  does  not  make  actual  or  impending  dan- 
ger indispensable  to  the  exercise  of  the  right 
of  self-defense,  but  that  the  law  considers  that 
when  threatened  with  danger,  onte  is  obliged  to 
judge  from  appearances  and  to  determine 
therefrom  as  to  the  actual  state  of  things  sur- 
rounding him,  and  In  such  case  If  one  act  from 
hurried  consideration.  Induced  by  reasonable 
evidence,  he  will  not  be  held  responsible  crim- 
inally for  a  mistake  as  to  the  extent  of  the 
actual  danger;  but  If  the  jury  believe  from 
the  evidence  that  at  the  time  of  the  shooting, 
the  conduct  of  the  deceased  was  such  as  to 
excite  in  the  mind  of  a  reasonably  prudent 
man  the  belief  that  the  deceased  then  had  the 
means  and  purposed  then  to  kill  the  defend- 
ant or  to  do  him  some  great  bodily  harm, 
he  was  justified  in  anticipating  the  attack.  If 
it  was  present  urgent  and  otherwise  unavoid- 
able, except  by  flight  and  protecting  his  own 
life  or  limb  by  taking  the  life  of  his  adversary, 
even  though  the  jury  In  the  light  of  subse- 
quent developments  may  believe  that  the  dan- 
ger was  not  real,  but  only  apparent;  and  if 
the  jury  so  believe,  it  is  their  duty  to  acquit." 
"The  court  charges  the  jury  that  la  passing 
upon  the  action  of  the  accused,  tie  jury  should 
not  try  him  by  the  light  of  after-developed 
events,  nor  hold  him  to  the  same  cool  and 
correct  judgment  which  they  are  able  to  form. 
They  should  put  themselves  in  his  place,  and 
judge  of  his  act  by  the  facts  and  circumstances 
by  which  he  was  surrounded."  The  second  In- 
struction for  the  state  assumes  that  the  de- 
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ceased  was  disabled  by  pistol  shots  at  the 
bands  of  the  defendant,  and  that  the  defendant 
could  not,  for  his  acts  thereafter  done,  Invoke 
the  doctrine  of  self-defense  on  his  part;  but 
•whether  the  deceased  had  been  disabled  by  de- 
fendant's pistol  shots  should,  we  think,  hare 
been  submitted  to  the  Jury.  We  also  think 
that  the  defendant  should  haye  been  permitted 
to  claim  the  benefit  of  any  apparent,  as  well 
as  of  any  real,  danger  that  the  evidence  afford- 
ed blm,  and  that  he  might  have  acted  upon  the 
facts  of  the  case  as  they  reasonably  appeared 
to  him,  and  was  Justified  In  so  doing.  Re- 
versed and  remanded. 


<76   Mies.  8ES) 

YAZOO  &  M.  V.  E.  CO.  V.  MILLSAPS  et  aL 

<Sapreme  Coort  of  Mississippi.    May  1,  1899.) 

Casriebs — Lobs  bt  Ttta — Vroxollts  Causb — 
Dauaobs. 

1.  Where  a  carrier  negligently  delays  the 
transportation  of  freight,  and  it  is  destroyed  by 
fire,  for  which  the  carrier  is  in  no  way  respon- 
sible, the  fire,  and  not  the  negligence,  is  the 
proximate  cause  of  the  injury. 

2.  Where  freight  is  injured  by  fire,  for  which 
the  carrier  is  not  responsible,  it  is  liable  to  the 
shipper  only  for  the  value  of  the  freight  in  its 
damaged  condition. 

Appeal  from  circuit  court,  Claiborne  county; 
W.  K.  McLaurln,  Judge. 

Action  by  J.  D.  MlUsaps  &  C!o.  against  the 
Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany to  recover  damages  for  certain  cotton 
which  was  burned  while  the  same  was  on  the 
railroad  company's  platform.  In  the  town  of 
Carlisle,  awaiting  shipment  On  December  7, 
1897,  MlUsaps  &  Co.  delivered  to  the  railroad 
company  at  Carlisle,  Miss.,  20  bales  of  cotton, 
consigned  to  J.  Weiss  &  Co.,  of  New  Orleans, 
La.  On  the  12th  day  of  December,  1897,  13 
bales  of  this  cotton  were  destroyed,  and  7 
bales  damaged,  by  fire  which  originated  In  a 
store  In  the  town  of  Carlisle.  Complainants, 
In  their  declaration,  charge  that,  by  reason  of 
the  negligence  of  the  railroad  company  In 
wrongfully  and  negligently  having  left  the 
cotton  exposed  upon  Its  platform,  it  negligent- 
ly and  wrongfully  permitted  the  same  to  be 
destroyed  by  fire,  and  at  the  trial  introduced 
evidence  to  show  that  trains  were  passing 
Carlisle  dally  during  the  time  between  the  de- 
livery of  the  cotton  to  the  railroad  company 
and  Its  destruction.  The  contention  of  de- 
fendant was  that  It  was  powerless  to  get  the 
cotton  off  Its  platform  before  It  was  burned; 
that,  owing  to  the  exceptional  conditions  and 
the  great  amount  of  cotton  to  be  hauled  from 
Carlisle  and  other  points  over  its  line,  the  rail- 
road did  not  have  sufficient  facilities  for 
moving  the  cotton  rapidly.  At  the  trial  in  the 
court  below  the  following  instruction  was 
asked  by  defendant,  and  refused  by  the  court: 
"(1)  The  court  instructs  the  Jury  for  the  de- 
fendant that  in  this  case  the  railroad  is  not 
liable  for  any  of  the  cotton  actually  destroyed 
by  the  fire,  but  only  for  the  cash  value  of  the 
seven  bales  damaged  by  the  fire,  in  the  condi- 


tion In  which  It  was  after  It  was  damaged; 
and.  if  they  believe  from  the  evidence  that  the 
fair  market  value  of  the  seven  bales  damaged, 
after  they  were  damaged,  was  $129.01,  then 
their  verdict  will  be  for  said  sum  of  9129.01, 
with  interest  at  6  per  cent  per  annum  from 
nth  December,  1897,  to  the  21st  May,  1898; 
or,  if  they  believe  from  the  evidence  that  the 
value  of  the  seven  damaged  bales,  after  they 
were  damaged,  was  more  or  less  than  $129.01, 
then  their  verdict  shall  be  for  that  sum,  with 
6  per  cent  per  annum  from  11th  December, 
1897,  to  21st  May,  1898."  From  a  Judgment 
in  favor  of  complainants,  defendant  appealed. 
Reversed. 

Mayes  &  Harris,  for  appellant  Martin  A 
Anderson,  for  appellees. 

WHITFIELD,  3.  Going  directiy  to  the 
heart  of  the  matter,  the  inquiry,  on  the  answw 
to  which  this  case  must  turn,  is,  was  the  fire^ 
In  this  xwrtlcular  case,  the  Intervening,  inde- 
pendent proximate  cause  of  the  loss,  accident- 
al and  oonnegligent  as  to  the  appellant's  em- 
ployfis?  Orant  as  we  think  Is  shown,  that 
the  delay  in  transportation  was  negligent,  was 
there  any  causal  connection  between  such  de- 
lay as  the  proximate  cause  and  the  loss?  Or 
was  the  loss  due  wholly  to  a  fire  purely  acci- 
dental, as  to  which  fire.  In  its  origin  and 
progress,  the  appellant  was  wholly  free  from 
blame,— the  fire  being  the  independent  inter- 
vening, proximate  cause  of  the  loss?  As  to 
this  It  is  said  In  1  Shear.  &  R.  Neg.  (5tb  Ed. 
1898)  i  40,  under  the  head  of  "Superior  Force 
Concurring  with  Defendant's  Delay":  "In 
the  application  of  this  principle,  a  serious  dif- 
ference of  opinion  has  arista  as  to  what  is  a 
natural  sequence  of  negligence  exposing  the 
property  of  another  to  Injury.  In  Pennsyl- 
vania, Massachusetts,  Ohio,  Iowa,  Nebraska, 
and  Arkansas,  as  well  as  in  the  United  States 
supreme  court  it  is  held  that  where  a  car- 
rier, by  negligent  delay,  exposes  goods  to  In- 
Jury  by  the  act  of  God,  or  other  cause  for 
w.hich  he  is  not  responsible,  and  which  he 
could  not  naturally  foresee,  he  is  not  liable 
for  injuries  arising  from  such  a  cause,  al- 
though they  would  not  have  affected  the 
goods  If  he  had  not  negUgentiy  delayed  their 
transportation.  This  decision  is  put  upon  the 
ground  that  he  could  not  reasonably  have  an- 
ticipated such  a  result  of  his  delay,  and  that 
for  aught  he  could  possibly  foresee,  prompt- 
ness might  have  exposed  the  goods  to  the  risk 
quite  as  much  as  delay.  In  New  York,  New 
Hampshire,  Missouri,  and  Tennessee,  the  very 
opposite  doctrine  Is  firmly  settled,"— citing  the 
authorities  on  both  sides.  We  observe,  curi- 
ously enough,  the  failure  of  the  learned  au- 
thors to  cite,  in  support  of  the  nonliability  of 
the  carrier  in  such  case,  the  case  of  Associa- 
tion V.  Wood,  64  Miss.  661,  2  South.  76,  where- 
in is  a  masterly  opinion  by  Oo(^)er,  C.  J.,  on 
this  subject  We  note  that  the  cases  cited 
for  nonliability  by  the  learned  authors  are 
those  cited  and  relied  on  by  the  counsel  for 
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the  appellant  and  the  court  In  64  Mtes.  661,  2 
Sonth.  76.  So  that,  in  this  state,  the  quea- 
tlon  Is  settled  against  the  liability  of  the  car- 
rier in  such  case.  One  of  the  cases  relied  on 
by  learned  counsel  for  appellees  (Thomas  v. 
Lancaster  MUIs,  Id  C.  a  A.  88,  71  Fed.  481) 
is  a  striking  Ulnstration  of  this  very  doctrine. 
See  page  91, 18  C.  a  A.,  and  page  484, 71  Fed., 
where  the  court  say,  citing  many  authorities: 
"This  delay  [of  17  days]  was  not  of  Itself  a 
proximate  cause  of  the  destruction  of  the  cot- 
ton by  fire.  •  •  •  The  negligent  delay 
was,  standing  alone,  a  remote,  and  not  a 
proximate  cause,  remotely  contributing  to  the 
injury  as  an  occasion  or  condition."  See  note 
to  Morrison  v.  Davis,  57  Am.  Dec.  701.  The 
appdlant,  so  far  as  this  record  discloses,  could 
not  reasonably  have  anticipated  loss  frtMU  this 
Are  originating  half  a  mile  from  the  depot 
platform.  It  may  be  that,  on  another  trial, 
the  appellees  may  be  able  to  establish  facts 
which  would  show  that  the  appellant  ought  to 
have  anticipated  probable  loss  from  such  flre, 
and  hoice  was  negligent  as  to  that  And 
whether  It  ought  to  have  reasonably  so  antic- 
ipated such  flre  Is,  as  held  in  64  Miss,  at  page 
678,  2  South.  81,  a  question  of  fact  ttyr  the 
jury.  But,  unless  the  case  of  appellees  Is 
most  materially  strengthened  on  that  point, 
we  feel  it  our  duty  to  say  that  the  first  in- 
•traction  asked  by  the  defendant,  and  refused, 
corrections  as  to  dates  toucliing  interest  being 
made,  should  be  given  as  the  full  measure  of 
appellees'  rights.    Reversed  and  remanded. 


(41  FU.  an 

OHAmAN,  Sheriff,  v.  REDDICK. 
{Supreme  Cktnrt  of  Florida.     March  7,  1800.) 

COtTBTB  —  JuaiSDICTION  —  SmUUm  —  CUSTODT  OF 
OOODS. 

1.  The  legislature  has  power  to  authorize  the 
drcnit  coorts  to  issue  writs  to  be  executed  in 
any  part  of  the  state,  where  such  writs  merely 
enable  the  court  to  fully  exercise  its  rightful, 
constitutional  Jurisdiction,  by  giving  notice  to 
the  party  defendant,  or  by  securing  his  proper- 
ty, or  a  lien  thereon,  as  an  auxiliary,  incidmtal, 
or  conservatory  measure,  in  suits  where  such 
courts  have  jurisdiction  over  the  subject-matter 
of  the  actiou  granted  by  the  constitution;  and 
the  exercise  of  such  power  does  not  confer  extra- 
territorial jurisdiction  upon  the  circuit  courts,  in 
violation  of  the  constitution. 

2.  The  provisions  of  sections  998,  1014,  Bev. 
St.,  authorizing  summons  ad  respondendum  to 
issue  from  a  circuit  court,  to  be  served  upon  de- 
fendants in  another  county  or  circuit,  in  actions 
rightfully  instituted  in  such  court  upon  a  sub- 
ject-matter within  its  constitutional  Jurisdic- 
tion, though  none  of  the  defendants  are  served 
in  the  county  or  circuit  wherein  the  court  is- 
suing it  sits,  are  valid  legislative  enactments, 
and  confer  no  extraterritorial  Jurisdiction  up- 
on circuit  courts  in  violation  of  the  constitu- 
tion. 

3.  The  provisions  of  chapter  3721,  Acts  1887, 
authorizing  writs  of  attachment  to  issue  from 
a  circuit  court  of  one  circuit,  to  be  executed  by 
levy  upon  defendant's  proper^  in  another  coun- 
ty or  circuit,  in  actions  rightfully  brought  in 
such  court,  the  subject-matter  of  which  is  within 
the  constitutional  Jurisdiction  of  such  court,  are 
ralid  legislative  enactments,  and  confer  no  ex- 
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traterritorial  jurisdiction  tipon  drcnit  courts.  In 
violation  of  the  constitution. 

4.  The  circuit  courts  of  this  state  are  superior 
courts  of  general  jurisdiction,  and  nothing  is 
intended  to  be  out  of  the  jurisdiction  of  a  su- 
perior court,  except  that  which  specially  ap- 
pears so  to  be. 

5.  Wliere  an  offlcer  places  attached  property 
in  the  hands  of  another  person  for  safe-keeping, 
without  the  consent  of  the  plaintiff  in  attach- 
ment, he  is  liable  for  the  failure  of  such  other 
person  to  exercise  ordinary  care  to  preserve  it; 
and,  if  the  property  is  lost  or  stolen  by  reason 
of  the  failure  of  such  other  person  to  exercise 
such  care,  the  offlcer  will  he  liable  to  the  plain- 
tiff in  attachment,  after  such  plaintiff  shall 
have  obtained  a  valid  judgment  preserving  the 
attachment  lien,  for  the  value  of  the  attached 
property, — not  to  exceed,  however,  the  amount 
of  his  judgment. 

(Syllabus  by  the  Oourt.) 

Error  to  circuit  court,  Sumter  conn^;  Wil- 
liam A.  Hocker,  Judge. 

Action  by  John  M.  Reddlck  against  W.  T, 
Chapman,  sheriff  of  Sumter  county.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  0.  Langley,  for  plaintiff  in  error.  T.  M. 
Shackleford,  for  defendant  in  error. 

CARTER,  J.  On  July  22,  1889,  defendant 
In  error  began  an  action  against  plaintiff  In 
error  In  the  circuit  court  of  Sumter  county  to 
recover  damages  for  defendant's  failure  and 
refusal  to  levy  and  collect  an  execution.  The 
defendant  filed  a  demurrer  to  the  declaration, 
which  was  overruled,  and  thereafter  several 
pleas  to  the  declaration  to  which  demurrers 
were  sustained;  and,  having  failed  to  file 
other  pleas  within  the  time  allowed  by  the 
court,  a  default  was  entered  against  him  on 
the  rule  day  In  October,  1892.  Thereafter 
plaintlfTs  damages  were  assessed  by  a  Jury 
at  $300,  and  on  the  same  day  (March  6,  1894) 
Judgment  was  entered  In  favor  of  plaintiff 
for  said  sum,  from  which  defendant  sued  out 
this  writ  of  error. 

We  shall  not  attempt  to  give  the  pleadings 
In  full,  but  confine  ourselves  to  a  brief  state- 
ment of  the  facts  alleged  upon  which  errors 
are  assigned  in  this  court  It  appears  from 
the  declaration  that  on  November  21,  1887,  in 
a  suit  instituted  by  defendant  in  error  against 
one  William  Edgar  in  the  circuit  court  of 
Hernando  county,  then  In  the  Sixth  Judicial 
circuit,  a  writ  of  attachment  was  Issued,  ad- 
dressed to  the  sheriff  of  Sumter  county  (Sum- 
ter county  being  then  In  the  Fifth  Judicial  cir- 
cuit), commanding  him  to  attach,  and  take 
into  his  custody  and  control,  so  much  of  the 
lands,  tenements,  goods,  and  chattels  of  said 
William  Edgar  as  would  be  sufficient  to  sat- 
isfy John  M.  Reddlck,  the  plaintiff,  in  a  debt 
of  $231.05,  with  costs  of  suit,  and  requiring 
him  to  have  same  before  the  Judge  of  the  cir- 
cuit court  for  Hernando  county  at  the  court 
house  in  Brooksvllle  on  December  5,  1887,  to- 
gether with  the  writ.  This  writ  duly  came  to 
the  hands  of  plaintiff  In  error  as  sheriff  of 
Sumter  county,  and  on  November  25,  1887,  he 
levied  same  upon  an  engine  and  boiler,  and 
certain  other  goods  and  chattels,  In  Sumter 
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county;  indorsing  a  return  of  his  levy  upon 
the  writ  On  February  5, 1880,  Jnclgiuent  was 
recovered  by  Reddlck  against  Edgar  In  the 
suit  pending  In  Hernando  county  for  $250.88 
and  costs,  upon  which  execution  issued  May 
18,  1889,  in  ordinary  form,  addressed  to,  all 
and  singular,  the  sheriffs  of  the  state.  This 
execution  duly  came  to  the  hands  of  plaintiff 
in  error,  and  the  present  action  was  institut- 
ed to  recover  damages  for  his  alleged  failure 
and  refusal  to  levy  same  upon  the  attached 
property,  and  collect  by  sale  thereof. 

One  of  the  pleas  filed  by  defendant,  omit- 
ting formal  parts,  was  as  follows:  'That  after 
the  levy  of  the  writ  of  attachment  upon  the 
property  of  said  William  Edgar  as  in  plain- 
tiff's declaration  alleged,  the  said  property  be- 
ing ponderous,  and  difficult  of  removal  by  de- 
fendant, and  being  situated  a  considerable  dis- 
tance from  the  residence  of  the  defendant,  to 
wit,  about  fifteen  miles,  the  defendant  put  the 
same  in  the  care  and  charge  of  one  W.  W. 
Hammack,  of  whose  probity  and  diligence  in 
the  premises  defendant  was  well  satisfied,  but 
that,  by  some  means  and  by  some  person  or 
I)er8ons  unknown,  to  defendant,  the  said  prop- 
erty was  removed,  between  the  time  of  the 
levy  of  said  attachment  and  the  coming  into 
defendant's  hands  of  the  fieri  facias  Id  plain- 
tiff's declaration  mentioned,  to  some  place  un- 
known to  defendant,  and  the  whereabouts  of 
which  said  property  Is  still  nnknown  to  de- 
fendant; that  more  than  a  year  elapsed  from 
the  levy  of  the  said  writ  of  attachment  to  the 
coming  into  defendant's  hands  of  the  said 
writ  of  fieri  facias." 

The  plaintiff  in  error  confines  his  argument 
in  this  court  to  his  assignments  Of  error  based 
upon  the  rulings  upon  defendant's  demurrer 
to  the  declaraticm,  and  plaintifTs  demurrer  to 
defendant's  plea  which  we  have  Just  quoted. 
The  only  point  of  law  noted  for  argument  up- 
on the  margin  of  the  demurrer  to  the  declara- 
tion Is  that  the  statute  authorizing  the  issu- 
ance of  the  writ  of  attachment  is  unconstitu- 
tional, and  therefore  void.  Perhaps  the  con- 
stitutional question  does  not  property  arise 
upon  the  demurrer  to  the  declaration,  but  It 
does  arise  upon  the  demurrer  to  the  plea.  We 
shall  therefore  proceed  to  consider  the  consti- 
tutional question,  and  then  the  merits  of  the 
plea  as  a  defense. 

I.  The  first,  second,  and  fourth  sections  of 
chapter  8721,  laws  approved  May  19,  1887, 
entitled  "An  act  to  provide  for  the  issuing  and 
service  of  writs,  process  and  notices  In  civil 
suits  and  proceedings  at  law  in  certain  cases," 
provide  as  follows: 

"Section  1.  That  hereafter  when  in  any 
civil  suit  or  proceeding  at  law  in  any  of  the 
courts  of  this  state,  for  any  purpose  what- 
ever, the  defendant,  defendants,  or  any  one 
of  them  therein,  resides  or  is  in  any  county 
of  this  state  other  than  the  one  in  which 
said  suit  or  proceeding  is  commenced  or  is 
pending,  any  writ,  writs,  process  or  notices 
as  authorized  by  law  In  civil  suits  or  pro- 
ceedings, when  the  defendant  or  defendants 


reside  in  the  county  where  tbe  flnlt  or  pro- 
ceeding is  commenced,  shall  be  issued  and 
appropriately  directed,  and  the  sheriff  or  oth- 
er proper  officer  of  said  county  in  which  said 
defendant,  defendants  or  any  one  of  them 
resides  or  may  be  found,  shall  execute  and 
serve  Buch  writs,  process  or  notices;  and  re- 
turn thereof  shall  be  made  to  the  court  from 
which  the  same  emanated,  and  such  execa- 
tion  or  service  and  return  shall  be  valid  to 
all  intents  and  purposes,  and  the  defendant 
M  defendants  so  served  legally  bound  there- 
by; provided,  however,  that  before  any  writ, 
process  or  notice  shall  issue  by  virtue  of  this 
section,  the  plaintiff,  or  some  one  in  his  l>e- 
haJf,  shall  make  affidavit  before  some  officer 
of  this  state  authorissed  to  administer  oaths 
that  said  suit  or  proceeding  Is,  or  was,  insti- 
tuted In  good  faith  and  with  no  intention  on 
the  part  of  the  plaintiff  or  plaintiffs,  as  the 
case  may  be,  to  annoy  or  defraud  said  de- 
fendant or  defendants. 

"Sec.  2.  That  hereafter,  when  in  any  pro- 
ceedings in  attachment  'in  any  of  the  courts 
of  this  state,  the  plaintiff,  or  some  one  in 
his  behalf,  shall,  in  addition  to  the  affidavit 
now  required  in  attachment  proceedings, 
make  affidavit  that  the  defendant  4>r  defend- 
ants, or  any  one  of  them,,  has  real  or  person- 
al property  in  some  county  of  this  state  other 
than  the  one  in  which  said  proceedings  were 
Instituted,  a  writ  of  attachment,  original  or 
ancillary,  as  the  case  may  be,  shall  be  Issu- 
ed and  directed  to  the  sheriff  or  other  prop- 
er officer  of  said  county  where  said  property 
is,  as  aforesaid;  and  said  officer  shall  exe- 
cute said  writ  and  hold  the  property  levied 
on  by  virtue  thereof  subject  to  the  order  of 
the  court  from  which  said  writ  emanated, 
which  said  court  shall  have  the  power  to  orv 
der  the  delivery  thereof  to  the  sheriff  or 
other  proper  officer  of  the  county  where  the 
said  proceedings  were  instituted,  or  order 
said  officer  so  executing  the  writ  to  hold  and 
dispose  of  the  same  in  his  county  according 
to  law,  as  in  other  cases.  And  when  any 
real  property  is  levied  upon  by  virtue  of  this 
section,  It  shall  be  the  duty  of  the  officer  levy- 
ing said  writ  to  file  a  written  notice  of  said 
levy  with  the  clerk  of  the  circuit  court  for 
the  county  In  which  said  property  Is  situ- 
ated, which  notice  shall  contain  a  description 
of  the  property  so  levied  upon,  and  the  clerk 
shall  record  said  notice  in  the  book  kept  for 
the  record  of  foreig;n  Judgments,  for  which 
he  shall  receive  a  fee  of  twenty-five  cents, 
and  said  record  shall  be  notice  to  all  persons 
of  said  levy;  and  in  case  of  the  dissolution 
of  the  attachment,  or  dismissal  of  the  suit, 
or  If  for  any  cause  the  property  ceases  to  be 
bound  by  said  attachment,  upon  due  proof 
thereof  the  clerk  shall  note  such  fact  on  the 
record  of  the  levy." 

"Sec.  4.  That  nothing  in  this  act  shall  au- 
thorize the  bringing  of  any  .civil  suit  or  pro- 
ceeding at  law  in  any  other  county  than  the 
one  In  which  the  property  in  litigation  la 
or  in  which  the  cause  of  action  accrued.    But 
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when  there  la  nothing  local  tn  the  salt  It 
may  be  bronght  In  any  oonnty  where  the  de- 
fendant or  any  one  o£  the  defendants,  If 
there  be  more  than  one,  shall  reside." 

Section  3  has  reference  to  distress  war- 
rants, and  section  5  simply  repeals  all  laws 
In  conflict  with  the  provisions  of  the  act 

The  writ  of  attachment  mentioned  in  the 
declaration  was  Issued  under  the  authority 
of  section  2  of  the  above  act;  and  as  It  Is- 
sued from  the  circuit  court  of  a  county  In 
the  Sixth  Judicial  circuit  to  the  sheriff  of 
a  cotmty  constituting  a  part  of  the  Fifth  Ju- 
dicial clrctilt,  to  be  there  executed,  the  con- 
tention Ifl  that  the  act  is  void,  because  it 
confers  extraterritorial  Jurisdiction  upon  the 
circuit  courts. 

Section  2  of  this  act,  with  some  changes 
In  the  language,  has  been  carried  forward 
as  a  part  of  section  1660,  Rer.  St.  1892,  and 
substantial  parts  of  sections  1  and  4  of  the 
act  became  Incorporated  into  sections  998, 
1014,  Bev.  St,  which  read  as  follows: 

"Sec.  99S.  Suits  shall  be  begun  only  In  the 
county  (or  If  the  suit  Is  In  a  Justice  of  the 
peace  court  In  the  Justice's  district)  where 
the  defendant  resides,  or  where  the  cause 
of  action  accrued,  or  where  the  property  In 
litigation  Is.  If  brought  In  any  county  or 
Justice's  district  where  the  defendant  does 
not  reside,  the  plaintiff,  or  some  person  In 
his  behalf,  shall  make  and  file  with  the 
praecipe  or  bill  In  chancery,  an  aflSdavit  that 
the  suit  Is  brought  in  good  faith,  and  with 
no  intention  to  annoy  the  defendant  This 
section  shall  not  apply  to  suits  against  non- 
residents." 

"Sec.  1014.  All  process,  except  that  issuing 
from  a  Justice  of  the  peace  court,  shall  be 
served  by  the  sheriff  of  the  county  in  which 
it  is  to  be  served.  Process  of  a  Jastice  of  the 
peace  court  may  be  served  by  a  sheriff  of  the 
county  or  by  a  constable.  In  cases  where 
the  sheriff  is  interested,  and  in  case  of  ne- 
cessity, the  Judge  of  the  circuit  court  may 
appoint  an  elisor  to  act  Instead  of  the  sher- 
iff. All  writs  or  process  issued  upon  the  In- 
stitution of  a  suit  which  may  be  begun  in  a 
county  where  the  defendant  does  not  reside, 
and  an  writs,  process  or  notices .  requiring 
service  uiwn  a  defendant  not  in  the  county 
where  the  suit  is  pending,  may  be  served  by 
the  sheriff  of  the  county  in  which  the  de- 
fendant is  to  be  found." 

The  case  at  bar  arose  prior  to  the  adoption 
of  the  Revised  Statutes,  but  other  cases 
pending  before  us,  originating  after  the  adop- 
tion of  those  statutes.  Involve  the  constitu- 
tI(HiaUty  of  sections  998  and  1014,  In  so  far 
as  they  permit  summons  ad  respiHidendum 
to  Issue  from  a  circuit  court  of  one  circuit 
to  be  served  upon  defendants  In  another  cir- 
cuit, in  actions  of  assumpsit  where  the  cause 
of  action  appears  from  the  record  to  have 
arisen  in  the  counties  where  the  suits  are 
brought,  though  none  of  the  defendants  are 
served  In  that  county,  or  in  the  circuit  in 
which  that  county  is  situated.    The  consti- 


tutioaal  objections  urged  are  the  same  aa 
those  suggested  In  the  present  case;  and  as 
we  have  considered  all  these  cases  together, 
and  reached  the  conclusion  that  the  legisla- 
tion attacked  Is  within  the  legislative  com- 
petency, we  are  disposing  of  the  other  cases 
without  written  opinions,  and  shall  state  the 
reasons  which  impel  us  to  the  conclusion 
reached,  both  as  to  the  summons  and  the 
attachment,  in  this  opinion. 

By  the  constitution  of  1886  the  Judicial 
power  of  the  state  is  vested  in  the  supreme 
court  circuit  courts,  criminal  courts,  county 
courts,  county  Judges,  and  Justices  of  the 
peace.  Const  art  6,  (  1.  Section  8  of  the 
same  article  provides  that  there  shall  be  sev- 
en circuit  Judges,  to  be  appointed  by  the 
governor  and  confirmed  by  the  senate,  who 
shall  hold  tiielr  offices  for  six  years.  "The 
state  shall  be  divided  into  seven  Judicial  cir- 
cuits, and  one  Judge  shall  be  assigned  to  each 
circuit  Such  Judge  shall  hold  at  lea^t  two 
terms  of  his  court  In  each  county  wlthtn  his 
circuit  every  year,  at  such  times  and  places 
as  shall  be  prescribed  by  law,  and  may  hold 
special  terms.  The  governor  may  .  •  •  • 
order  a  temporary  exchange  of  circuits  by 
the  respective  Judges,  or  order  any  Judge  to 
hold  one  or  more  terms  or  parts  of  terms  in 
any  other  circuit  than  that  to  which  he  is 
assigned.  The  Judge  shall  reside  In  the  cir- 
cuit of  which  he  is  Judge.  Successors  to  the 
Judges  of  the  circuit  courts  In  office  at  the 
ratification  of  this  constitution .  shall  be  ap- 
I>olnted  and  confirmed  at  the  first  sesslMi  of 
the  legislature  after  such  ratification." 

Section  9  fixes  the  salaries  of  the  supreme 
and  circuit  Judges.  Section  10  provides  that 
"until  otherwise  d^lned  by  the  legislature, 
the  several  Judicial  circuits  of  the  state  shall 
be  as  follows:  The  First  Judicial  circuit 
shall  be  composed  of  the  counties  of"  (nam- 
ing them),  with  like  provisions  as  to  each  of 
the  other  Judicial  circuits. 

Section  11  provides:  "The  circuit  courts 
shall  have  exclusive  original  Jurisdiction  In 
all  cases  In  equity,  also  In  all  cases  at  law, 
not  cognizable  by  inferior  courts,  and  In  all 
cases  involving  the  legality  of  any  tax,  as- 
sessment or  toll;  of  the  action  of  ejectment 
and  of  all  actions  Involving  the  Uties  or 
boimdaries  of  real  estate,  and  of  all  criminal 
cases  not  cognizable  by  inferior  courts;  and 
original  Jurisdiction  of  actions  of  forcible 
entry  and  unlawful  detainer,  and  of  such 
other  matters  as  the  legislature  may  pro- 
vide. They  shall  have  final  appellate  Juris- 
diction in  all  civil  and  criminal  cases  arls» 
lug  In  the  county  court  or  before  the  county 
Judge,  of  all  misdemeanors  tried  in  criminal 
courts,  of  Judgments  or  sentences  of  any 
mayor's  court,  and  of  all  cases  arising  before 
Justices  of  the  peace  in  counties  in  which 
there  Is  no  county  court;  and  supervision 
and  appellate  Jurisdiction  of  matters  arising 
before  county  judges  pertaining  to  their  pro- 
bate Jurisdiction,  or  to  the  estates  and  inter' 
esta  of  minors,  and  of  such  other  matters  as 
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the  legislature  may  provide.  The  clrcnlt 
courts  and  Judges  shall  hare  power  to  Issue 
writs  of  mandamus,  injunction,  qno  war- 
ranto, certiorari,  prohibition,  habeas  corpus 
and  all  writs  proper  and  necessary  to  the 
complete  exercise  of  their  jurisdiction." 

Section  12  provides:  "The  circuit  courts 
and  circuit  judges  may  have  such  extrater- 
ritorial jurisdiction  in  chancery  cases  as  may 
lie  prescribed  by  law." 

Section  14  authorizes  a  clrcnlt  Judge  to  ap- 
point in  each  county  in  his  circuit  one  or 
more  court  commissioners,  who  are  given 
power,  in  the  absence  from  the  county  of  the 
Judge,  to  allow  certain  writs,  returnable  be- 
fore themselves  or  the  circuit  judge;  and 
their  orders  are  reviewable  by  the  circuit 
judge. 

Section  15  requires  the  governor,  by  and 
with  the  consent  of  the  senate,  to  appoint 
a  state  attorney  In  each  judicial  circuit,  and 
requires  that  there  be  elected  In  each  county 
a  sheriil  and  a  clerk  of  the  circuit  court 

Sections  19  and  20  authorize  the  selection 
of  judges  ad  litem,  the  transfer  of  causes,  and 
the  appointment  of  referees  In  the  manner 
therein  specified. 

It  is  urged  upon  us  that  these  provisions 
of  the  constitution,  particularly  In  view  of 
section  12,  quoted,  and  the  rule  of  construc- 
tion, "Expresslo  nnlus  est  excluslo  alterius," 
.  limit  the  authority  of  each  circuit  court  to 
the  territory  composed  of  the  counties  em- 
braced within  the  circuit,  and  that  in  such 
territory  the  jurisdiction  of  each  of  the  cir- 
cuit judges  is  exclusive  of  all  other  clrcnlt 
courts;  that  the  Issuance  of  process  is  tiie 
exercise  of  Juriadictlon,  and,  when  Issued 
beyond  the  territorial  limits  of  the  court,  it 
becomes  the  exercise  of  extraterritorial  ju- 
risdiction, within  the  meaning  of  the  consti- 
tution. 

In  Sanchez  t.  Haynes,  36  Fla.  619, 18  South. 
27,  the  first  and  fourth  sections  of  the  act 
of  1887  were  construed;  and  It  was  there 
held  that  they  only  authorized  service  of  sum- 
mons ad  respondendum  outside  the  county  in 
which  the  -suit  was  Instituted,  where  the  suit 
is  properly  brought  In  the  county  where  the 
property  In  litigation  Is  located,  or  In  which 
the  cause  of  action  accrued,  or  where  one  of 
the  defendants  resides,  where  there  is  more 
than  one.  In  other  words,  that  the  statute 
did  not  pretend  to  give  jurisdiction  over  a  sub- 
ject-matter as  to  which  the  court  was  before 
the  act  without  jurisdiction,  but  gave  author- 
ity merely  to  issue  a  writ  beyond  its  territorial 
Iknlts,  but  within  the  limits  of  the  state, 
whereby  to  acquire  jurisdiction  over  the  per- 
son of  the  defendant,  and  thereby  enable  it 
to  exerdae  its  rightful  jurisdiction  over  the 
subject-matter.  This  construction  of  the  stat- 
ute is  obviously  correct  and  applies  as  well  to 
the  second  as  to  the  first  section  thereof,  and 
to  those  sections  of  the  Revised  Statutes  which 
we  have  quoted.  The  writ,  whether  summons 
ad  rem  or  attachment  when  sent  and  executed 
beyond  the  territorial  limits  of  the  court  Issu- 


taig  It,  must.  In  order  to  be  valid,  be  Issued 
by  a  court  having  jurisdiction  over  the  cause 
In  which  it  Is  Issued,  either  by  reason  of  the 
accrual  of  the  cause  of  action,  the  residence 
of  the  defendants,  or  some  of  them,  or  be- 
cause of  the  situation  of  property  In  litigation 
or  attached  on  mesne  process.  In  the  Sanchez- 
Haynes  Case  the  entire  record  was  before  the 
court,  from  which  It  appeared  that  the  cause 
of  action  was  transitory;  that  the  default  and 
final  Judgment  were  both  entered  by  the  clerk, 
and  not  by  the  judge,  nor  by  his  order;  and 
this  court  found  that  there  was  nothing  shown 
in  the  declaration,  or  elsewhere  In  the  proceed- 
ing, to  Indicate  that  the  cause  of  action  ac- 
crued In  the  county  where  the  suit  was 
brought,  while  it  did  appear  affirmatively  that 
the  defendant  resided  and  was  served  beyond 
the  limits  of  the  circuit  It  was  accordingly 
held  that  the  service  of  the  writ  was  a  nullity, 
not  because  of  constitutional  infirmity,  but 
because  It  was  not  authorized  by  the  statute. 
In  other  states  we  find  statutes  authorizing 
summons  and  writs  of  attachments  to  be  is- 
sued to  other  counties,  and  the  language  of 
those  statutes,  or  their  uniform  construction, 
confines  their  operation  to  cases  where  such 
writs  are  issued  by  courts  having  jurisdiction 
over  the  subject-matter  of  the  action,  to  en- 
able them  to  fully  exercise  such  jurisdiction. 
Sparks  v.  Beyer,  5  Kan.  App.  721,  46  Pac.  980; 
Mlis  V.  State,  92  Tenn.  85,  20  S.  W.  500; 
Porter  v.  Young,  85  Va.  49,  6  S.  E  803;  Pen- 
dleton T.  Smith,  1  W.  Va.  16;  Chase  v.  Ostrom, 
50  Wis.  640,  7  N.  W.  667;  HInman  v.  Bush- 
more,  27  UL  509;  Fuller  v.  Langford.  81  IIL 
248;  Buck  V.  Coy,  73  111.  App.  160;  Carney 
V.  Taylor,  4  Kan.  178,  642;  Huxley  v.  Harrold, 
62  Mo.  51G;  Garter  v.  Arbuthnot,  Id.  582;  and 
particularly  Laird  v.  DIckerson,  40  Iowa,  665; 
Kentzler  v.  Railway  Co.,  47  Wis.  641,  8  N.  W. 
360;  Kenney  v.  Greer,  18  IIL  432. 

The  circuit  courts  of  this  state  are  superior 
courts  of  general  jurisdiction,  and  It  requires 
no  citation  of  authority  to  show  that  nothing 
Is  Intended  to  be  out  of  the  jurisdiction  of  a 
superior  court,  except  that  which  sx)ecially  ap- 
pears so  to  ba  It  Is  true  that,  as  held  in  the 
Sanchez-Haynes  Case,  where  the  whole  pro- 
ceeding Is  before  the  court,  and  It  afiarmatlvely 
appears  from  the  record  that  the  default  and 
final  judgment  were  entered  by  a  clerk  upon  a 
service  perfected  beyond  the  territorial  limits 
of  the  court,  and  there  is  nothing  In  the  record 
to  indicate  that  the  court  had  Jurisdiction  of 
the  subject-matter,  this  presumption  is  over- 
turned. This  results  from  the  fact  that  the 
clerk  In  such  cases  acts  in  a  ministerial  ca- 
pacity, as  a  mere  agent  of  the  law,  and  the 
facts  authorizing  him  to  act  must  therefore 
specially  appear.  But  in  this  case  there  is 
nothing  to  show  that  the  circuit  court  of  Her- 
nando county  did  not  have  jurisdiction  of  the 
person  of  the  defendant  and  of  the  subject- 
matter  of  the  action  in  which  the  attachment 
was  Issued,  or  to  Indicate  that  the  clerk  was 
without  authority  to  Issue  the  attachment,  or 
that  the  Judgment  In  that  suit  was  not  entered 
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by  tbe  court;  and,  the  writ  appearing  to  be 
fair  and  regular  upon  its  face,  we  mnst  pre- 
sume tbat  it  was  properly  issued  by  a  conrt 
having  jurisdiction  of  the  action  and  of  the 
defendant,  or  of  his  property  In  that  comity 
by  the  levy  of  an  attachment  thereon.  We  are 
therefore  requited  to  decide  whether  the  stat- 
ute anthorlzlng  this  writ  to  be  Issued  by  a 
conrt  exercising  Its  constitutional  jurisdiction 
within  Its  territorial  limits  conferred  eztrater^ 
ritorial  jurisdiction  upon  the  court 

A  careful  reading  of  the  constitution  fails 
to  show  that  It  anywhere  expressly  or  Im- 
pliedly gives  to  any  particular  circuit  court 
jurisdiction  over  particular  persons.  It 
grants  exclusive  original  jurisdiction  general- 
ly to  the  circuit  courts  of  all  cases  in  equity, 
and  all  cases  at  law  not  cognizable  by  In- 
ferior courts,  and  then  specifically  of  all  cases 
Involving  the  legality  of  any  tax,  assessment, 
or  toll,  of  the  action  of  ejectment,  and  all  ac- 
tions involving  the  title  or  boundaries  of  real 
estate,  and  original  jurisdiction  of  actions  of 
forcible  entry  and  unlawful  detainer,  and  of 
such  other  matters  as  the  legislature  may  pro- 
vide. It  speaks  of  "cases"  and  "actions,"  and 
not  of  "persons,"  showing  clearly  a  design  to 
grant  jurisdiction  of  certain  subject-matters, 
but  with  no  express  or  implied  prohibition 
upon  the  powers  of  the  legislature  to  provide 
process  to  enable  them  to  exercise  the  juris- 
diction conferred,  by  requiring  persons  In  dis- 
tant parts  of  the  state  to  appear  and  defend 
actions  rightfully  instituted  in  circuit  courts 
held  In  other  parts  of  the  state.  The  expres- 
sion "extraterritorial  jurisdiction,"  used  in 
section  12,  art.  5,  must  be  construed  In  con- 
nection with  the  term  "jurisdiction"  in  other 
sections  of  the  same  article;  and,  so  con- 
strued, It  Is  clear  that  It  has  no  reference  to 
persons,  so  as  to  prohibit  the  legislature  from 
authorizing  process  to  reach  the  person  of  a 
defendant  anywhere  within  the  limits  of  the 
state.  Onr  state  constitution  is  a  limitation 
upon  power,  and,  unless  legislation  duly  pass- 
ed be  clearly  contrary  to  some  express  or 
Implied  prohibition  contained  therein,  the 
courts  have  no  authority  to  pronounce  It  In- 
valid. Sharpless  v.  Mayor,  etc.,  21  Pa.  St 
147;  State  v.  McAUlster,  38  W.  Va.  485,  18 
8.  B.  770;  Gotten  v.  Commissioners,  e  Ma. 
610.  While  constitutional  jurisdiction  cannot 
be  restricted  or  taken  away.  It  can  be  en- 
larged by  the  legislature  In  all  cases  where 
such  enlargement  does  not  result  In  a  diminu- 
tion of  the  constitutional  jurisdiction  of  some 
other  court,  or  where  such  enlargement  Is  not 
forbidden  by  the  constitution.  State  v.  Hock- 
er,  85  Fla.  19,  16  South.  614;  Harris  v.  Van- 
derveer's  Ex'r,  21  N.  J.  Bq.  424.  It  certainly 
Gflnnot  for  a  moment  be  pretended  that  It 
Interferes  with  the  jurisdiction  of  any  court 
to  authorize  another  court  of  the  same  state 
to  require  one  domiciled  within  the  territorial 
limits  of  the  former  to  appear  and  defend 
a  suit  properly  instituted  in  the  latter.  The 
conrts  are  merely  agencies  of  the  same  sov- 
ereignty, established  for  administering  jus- 


tice; and  there  Is  nothing  in  the  constitution 
which  forbids  the  sovereign,  through  the  legis- 
lative department,  requiring  every  persop 
domiciled  within  Its  jurisdictltm  to  appear 
and  submit  to  an  adjudication  of  his  rights 
in  any  judicial  tribunal  of  the  state  which 
has  power  under  the  constitution  to  adjudi- 
cate them.  It  Is  true  that  at  common  law  no 
court,  even  If  It  had  jurisdiction  of  the  sub- 
ject-matter, could  send  Its  process  beyond  Its 
territorial  limits  without  express  legislative 
authority.  And  this  rule  of  the  common  law 
was  of  force  In  this  state,  so  that  prior  to  the 
enactment  of  the  statute  of  1887  no  court 
could,  except  in  special  cases,  send  Its  process 
beyond  Its  territorial  limits;  but  this  result 
was  not  caused  by  any  prohibition  In  the 
constitution,  but  by  the  rule  of  the  common 
law  mentioned.  The  legislature  has  seen  fit 
to  give  the  authority,  and  to  that  extent  has 
repealed  the  common  law,  and  it  is  not  per- 
ceived why  the  legislature  cannot. repeal  any 
common-law  rule  not  Imbedded  In  the  con- 
stitution, or  secured  from  repeal  by  that  In- 
strument In  State  v.  Jacksonville,  P.  &  M. 
R.  Co.,  15  Pla.  201  (tat,  284),  It  was  held 
that  without  legislative  authority  a  circuit 
court  could  not,  through  Its  own  receiver, 
take  possession  of  property  situated  beyond 
Its  territorial  jurisdiction.  This  conclusion 
was  reached  by  the  application  of  the  com- 
mon-law principle  above  stated.  The  court 
there  expressed  a  doubt  if  the  legislature  could 
constitutionally  authorize  such  process,  but 
the  point  was  not  decided.  In  the  case  of 
State  V.  Jacksonville,  P.  &  M.  R.  Co.,  16  Fla. 
708  (text,  722),  it  was  held  that  the  circuit 
court,  if  it  had  jurisdiction  of  the  parties, 
could  establish  the  rights  in,  and  declare  or 
define  liens  upon,  property  In  another  circuit, 
though  It  could  not  decree  a  sale  by  its  own 
ofiicers  of  such  property.  In  the  case  cited 
from  16  Fla.  201  (text  284),  a  decision  from 
the  supreme  court  of  Arkansas  was  relied  up- 
on as  sustaining  the  conclusion  reached,  and 
the  constitution  of  that  state  organizing  Its 
circuit  courts  was  very  much  like  our  con- 
stitution of  1868.  In  a  subsequent  case 
(Tuckar  v.  Bank,  4  Ark.  431)  it  was  held  that 
the  legislature  possessed  the  power  to  author- 
ize process  from  the  circuit  court  of  one  coun- 
ty to  run  into  another  county,  and  be  executed 
there;  and  In  a  later  case  the  same  court 
affirmed  the  power  of  the  legislature  to  en- 
act a  statute  providing  that,  "where  a  defend- 
ant In  a  suit  Instituted  by  attachment  has 
property  In  several  counties,  separate  writs  of 
attachment  may  be  issued  to  each  coimty." 
See,  also,  Hickman  v.  O'Neal,  10  Cal.  292; 
Trust  Co.  V.  Bond,  91  Wis.  204,  64  N.  W. 
854;  Ellis  v.  State,  92  Tenn.  86,  20  S.  W. 
600.  Our  statute  authorizing  the  attachment 
does  not  undertake  to  transfer  to  another 
circuit  court  any  subject-matter  of  litigatioa 
properly  belonging  to  the  court  Into  whose 
territorial  limits  such  process  Is  authorized  to 
run  and  be  executed.  It  goes  no  further  than 
to  authorize  the  court,  by  its  process,  to  fasten 
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a  lien  upon  real  estate,  or  to  Becure  custody 
of  personal  property  situated  la  sucb  other 
circuit,  to  answer  the  Judgment  to  be  ob- 
tained .in  the  suit  In  TS'hlch  Its  process  Is  is- 
sued. Its  purpose  is  to  gWe  each  of  the  clr^ 
cult  courts  power  to  exerctee  folly  and  com- 
pletely their  legitimate  constitutional  Juris- 
diction by  means  of  process  returnable  to  any 
part  of  the  state;  and  we  find  nothing  in  the 
constitution  which  expressly  or  impliedly  pro- 
hibits the  legislature  from  giving  them  author- 
ity to  Issue  such  writs  in  aid  of,  and  to  en- 
force, their  rightful  Jurisdiction.  Some  courts 
aflann  the  incidental  Jurisdiction  in  broad 
terms  (Favrot  v.  Plane,  4  La.  Ann.  584;  Kahn 
V.  SlpplU,  35  La.  Ann.  1039;  Webb  v.  Wright, 
2  Bush,  126;  Tlnsley  t.  Savage,  50  Mo.  141), 
and  the  powers  of  the  legislature  to  confer  it 
even  when  it  withdraws  from  that  of  another 
court  (Hunt  v.  Potter,  58  Miss.  96;  Wright's 
Heirs  V.  Ware,  50  Ala.  549;  Dunbar  v.  Frazer, 
78  Ala.  529);  but  we  assume,  without  decid- 
ing the  direct  question,  that  the  legislature 
cannot,  in  this  state,  grant  authority  to  one 
circuit  court  to  issue  extraterritorial  writs  of 
any  kind  for  the  purpose  of  acquiring  Juris- 
diction of  a  caae  wherein  the  cause  of  action 
did  not  accrue,  and  the  defendant,  or  de- 
fendants, If  more  than  one,  do  not  reside 
within  its  territorial  limits,  or  wberein  the 
property  in  &  local  action  is  situated  beyond 
Its  territorial  limits.  But  where  the  writ 
merely  enables  the  court  to  fully  exercise  its 
rightful  Jurisdiction,  by  giving  notice  to  the 
party  defendant,  or  by  securing  his  property, 
or  a  lien  thereon,  as  an  auxiliary,  Incidental, 
or  conservatory  measure,  in  suits  wherein  the 
court  has  Jurisdiction  over  the  subject-matter 
of  the  action,  granted  by  the  constitution,  we 
think  the  legislature  has  the  power  to  au- 
thorize its  execution  In  any  part  of  the  state, 
and  that  the  exercise  of  such  power  does  not 
confer  extraterritorial  Jurisdiction  upon  the 
circuit  courts,  in  violation  of  any  express  or 
implied  prohibition  in  the  constitution. 

n.  The  law  Is  that  where  an  officer  places 
attached  property  in  the  hands  of  another 
person  for  safe-keeping,  without  the  consent 
of  the  plaintiff  In  attachment  he  is  liable  for 
the  failure  of  sucb  other  person  to  exercise 
ordinary  care  to  preserve  It,  and,  if  the  prop- 
erty la  lost  or  stolen  by  reason  of  the  failure 
of  such  other  person  to  exercise  such  care, 
the  officer  will  be  liable  to  the  plaintiff  in 
attachment  after  such  plaintiff  has  obtained 
a  valid  Judgment  preserving  the  attachment 
lien  for  the  value  of  the  attached  property, 
—not  to  exceed,  however,  the  amount  of  his 
judgm^it  I>rake,  Attacbm.  g  294;  Wap. 
Attachm.  i  971;  Wade,  Attachm.  (  230;  2 
EYeem.  Ex'ns,  §  270.  The  plea  in  this  case 
did  not  allege  that  Hammock  exercised  any 
care  whatever  to  preserve  the  property  levied 
upon.  It  did  not  allege  tliat  the|  property 
waa  not  lost  or  removed  by  reason  of  a  failure 
,to  exercise  ordinary  care.  It  alleged  only 
that  defendajat  placed  the  property  in  charge 
.of  a  person  "of  whose. probity  and  diligence 


defendant  was  well  satisfied,"  and  that  the 
property  was  removed  by  some  unlcnown  per- 
son to  some. unknown  place.  These  allega- 
tions were  insufficient  to  relieve  the  defend- 
ant from  liability,  and  the  demurrer  to  the 
plea  was  properly  sustained. 

The  judgment  of  the  circuit  court  is  af- 
firmed. . 


WATSON  V.  JONES. 


(41  Fla.  241) 


(Supreme  Court  of  Florida.    March  7,  1899.) 

DBCXIT — ^KNOWLBDOB —  DbCLABATIOK — ^EviDBNO*— 
JUSeUBNT — M0BTa.tOBa — CAVBilT  Emptob 

— VawioiEscr. 

1.  Wherever  a  party  makes  a  false  represen- 
tation -of  a  material  fact  to  a  person  ignorant 
thereof,  with  intention  that  it  shall  be  acted  up- 
on, followed  by  reliance  upon  and  by  action 
thereon,  amoanting  to  a  anbstential  change  of 
position,  and  the  special  situation  or  means  of 
knowledge  of  the  party  making  the  statement 
were  such  that  it  was  bis  duty  to  know  as  to 
the  truth  or  falsity  of  the  representation,  such 
party  is  in  law  guilty  of  fraud  as  much  bo  as 
if  he  actually  knew  that  his  statement  was 
false,  and  an  action  for  deceit  based  thereon  \a 
not,  under  our  statute  (Rev.  St.  g  1294),  barred 
until  three  years  from  'Hhe  discovery  by  the  ag- 
grieved party  of  the  facta  constituting  the 
fraud." 

2.  Averments  in  a  declaration  for  deceit,  to 
the  effect  tliat  defendant  well  knew  hlg  state- 
ments to  be  untrue,  and  that  his  special  situa- 
tion or  means  of  knowledge  were  such  as  made 
it  his  duty  to  know  whether  his  representations 
were  true  or  false,  are  but  different  methods  of 
alleging  the  same  ultimate  fact, — knowledge, — 
and  a  declaration  containing  both  averments 
is  not  bad  for  duplicity,  nor  can  it  be  said  to 
be  so  framed  as  to  prejudice  or  embarrass  the 
defendant  in  preparing  his  defense. 

3.  When  the  only  relevant  fact  in  issue  is 
whether  a  judgment  has  in  fact  been  rendered, 
nothing  need  be  produced  but  the  judgment  en- 
try; but  where  it  becomes  necessary  to  prove 
tliat  a  valid  judgment  has  been  rendered  by 
which  the  party  offering  it  has  acquired,  or 
his  adversary  has  lost,  some  right  or  title,  ti- 
tber  by  the  judgment  alone  or  by  it  and  pro- 
ceedings taken  for  its  enforcement,  the  whole 
record,  so  far  as  It  concerns  the  formal  stages, 
must  be  produced,  or  its  absence  properly  ac- 
counted for. 

4.  The  rule  caveat  emptor  applies  to  sales 
under  mortgage  foreclosure  as  well  as  to  other 
judicial  sales;  the  purchaser  at  foreclosure  sale 
only  takes  what  title  the  parties  to  the  suit 
have;  a  prior  judgment  creditor,  not  a  party  to 
the  foreclosure  proceedings,  can  enforce  his  lien 
by  selling  the  property  under  his  execution, 
even  in  the  hands  of  the  purchaser  at  such  a 
sale;  and  such  judgment  creditor  has  no  such 
right  to,  or  interest  in,  the  proceeds  of  such  a 
sale  as  will  entitle  him  to  demand,  or  the  mas- 
ter to  pay,  or  the  purchaser  to  require  the  pay- 
ment of,  any  portion  of  such  proceeds  in  satis- 
faction of  such  judgment  lien,  in  the  absence  of 
a  valid  order  of  the  court  to  that  effect. 

6.  Where  a  master  sells  property  under  a  de- 
cree of  foreclosure  for  more  than  sufficient  to 
pay  the  decree,  and  the  decree  does  not  author- 
ize him  to  sell  subject  to  prior  incumbrances, 
and  prior  incumbrancers  are  not  parties  to  the 
foreclosure  suit,  and  after  the  sale,  but  before 
payment  of  the  purchase  money,  it  is  discov- 
ered that  there  are  prior  incumbrances  upon 
the  property,  and  the  purchaser,  prior  incum- 
brancer, mortgagee,  and  master,  without  the 
consent  of  the  defendant  in  foreclosure,  and 
without  an  order  of  the  court  to  that  effect. 
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agree  that  a  siifltcient  amoant  of  the  purchase 
money  be  paid  oyer  to  such  prior  incumbrancer 
to  satisfy  his  claim,  and  the  snrplus  only  is 
credited  upon  the  foreclosure  decree,  and  this 
action  of  the  parties  is  never  ratified  by  the 
mortgagor  or  the  court,  and  no  judgment  for 
deficiency  is  erer  entered  against  the  mort- 
gagor, the  mortgagee  has  no  standing  upon 
which  to  enforce  a  claim  for  a  balance  asserted 
by  him  to  be  due  upon  his  decree. 

6.  In  actions  for  deceit,  the  scienter  can  be 
established  by  either  one  of  three  phases  of 
proof,  showing — First,  that  the  party  made  the 
representation  with  actual  knowledge  of  its 
falsity;  second,  that  the  party,  having  no 
knowledge  whether  the  statement  was  true  or 
false,  made  the  statement  as  of  his  own  knowl- 
edge, or  in  snch  absolute,  unqualified,  and  posi- 
tive terms  as  to  imply  knowledge  on  his  part; 
or,  third,  that  from  the  party's  special  situa- 
tion or  means  of  knowledge  it  was  his  duty  to 
know  as  to  the  truth  or  falsity  of  the  state- 
ment made;  and  where  there  Is  evidence  tend- 
ing to  prove  the  scienter  in  the  second  phase, 
as  well  as  in  the  first  and  third,  it  is  not  error 
to  refuse  an  instruction  to  the  effect  that  de- 
fendant will  be  entitled  to  a  verdict  unless  it 
is  proven  that  he  had  actual  knowledge  of  the 
falsity  of  his  statement  at  the  time  he  made  it, 
or  that  from  his  special  situation  or  means  of 
knowledge  it  was  nis  duty  to  know  as  to  the 
truth  or  falsity  of  the  statement  made  by  him. 

(Syllabus  by  the  Court) 

Error  to  drcnit  court,  Escambia  county; 
William  D.  Barnes,  Judge. 

Action  by  Allen  R.  Jones  against  Thomas  O. 
Watson.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

On  February  10,  18M,  defendant  in  error 
began  an  action  on  the  caae  for  deceit  against 
plaintiff  In  error  in  the  circuit  court  of  Es- 
cambia county.  The  seventh  or  additional 
count  added  to  the  declaration  as  an  amend- 
ment by  leave  of  court  alleges:  "And  because, 
to  wit,  on  the  18th  day  of  August,  1885,  the 
defendant,  then  and  there  being  the  agent  of 
one  John  D.  Oray,  and  for  the  benefit  and 
advantage  of  him,  the  said  defendant,  as 
agent  of  Jobn  D.  Oray,  craftily  and  fraudu- 
lently procured  and  Induced  the  plaintiff  to 
make  a  loan  of  two  thousand  dollars  to  said 
John  D.  Gray  on  a  mortgage  upon  certain  real 
estate,  which  real  estate  the  said  defendant 
falsely  and  fraudulently  represented  to  be  free 
of  Incumbrances,  whereas,  as  defendant  well 
knew  or  ought  to'  have  known,  the  said  real 
estate  was  subject  to  the  prior  lien  of  a  judg- 
ment of  this  honorable  court,  of  which  plain- 
tiff was  ignorant,  and  which  would  have  pre- 
vented plaintiff  from  making  said  loan  had  he 
had  knowledge  of  It,  and  the  said  defendant 
concealed  and  comtlnned  to  conceal  the  same, 
and  the  plaintiff  remained  In  ignorance  of  It 
nntU  after  the  foreclosing  of  the  said  mort- 
gage, to  wit,  on  the  24th  day  of  November, 
1891,  and  by  reason  of  the  said  judgment  lien 
plaintiff  realised  from  the  said  security  upon 
tlie  foreclosure  thereof  one  thousand  and  fif- 
teen and  'Vioo  dollars,  less  than  amount  to 
-which  he  was  entitled  under  the  provisions  of 
the  decree  of  foreclosure,  whereby  the  said 
one  thousand  and  fifteen  and  *Vi»«  dollars 
lias  been  lost  to  the  plaintiff." . 

The  defendant  moved  to  strike  this  count, 


because— First,  It  states  two  causes  of  action; 
second,  it  Is  double;  third,  the  defendant  can- 
not properly  set  forth  his  defenses  thereto  as 
framed.  Defendant  also  filed  a  special  de- 
murrer to  this  count,  the  grounds  thereof  be- 
ing the  same  as  the  motion  to  strike.  The 
motion  and  demurrer  being  overruled,  defend- 
ant filed  two  pleas,  as  follows:  "(1)  That  he 
is  not  guilty;  (2)  that  said  count  Is  based  on 
transaction  connected  with  the  loan  by  plain- 
tiff to  J.  D.  Gray  of  ^,000  on  the  19th  day 
of  August,  1885,  and  was  completed  on  said 
date,  at  which  time  the  alleged  causes  of  ac- 
tion. If  any  there  were,  accrued  to  plaintiff, 
and  this  was  more  than  three  years  before  the 
institution  of  this  suit"  Plaintiff  repUed  to 
the  second  ^ea.  "that,  by  reason  of  the  mat- 
ters and  things  stated  In  the  seventh  count  of 
the  declaration,  he  did  not  discover  the  exist- 
ence of  said  judgment  until  within  three  years 
before  the  institution  of  this  suit"  The  de- 
fendant demurred  to  this  replication  as  being 
"bad  In  law  and  substance,  and  Insufficient 
answer  to  said  plea."  The  demurrer  being 
overruled,  defendant  joined  issue  on  the  repli- 
cation, plaintiff  joined  Issue  on  defendant's 
plea  of  not  guilty,  and  the  parties  proceeded 
to  trial,  which  resulted  in  verdict  and  judg- 
ment for  plaintiff  in  the  sum  of  $1,273.51  and 
coeta  Defendant's  motion  for  a  new  trial  be- 
ing refused,  he  sued  out  the  present  writ  of 
error  from  the  judgment  rendered  against 
blm. 

There  was  evidence  on  behalf  of  plaintiff 
tending  to  prove  the  following  facts:  In  188S 
defendant  was  agent  for  John  D.  Oray,  and  in 
August  of  that  year  he  approached  plaintiff 
with  a  view  of  procuring  a  loan  of  $2,000  for 
Gray  upon  the  security  of  a  mortgage  upon 
certain  real  estate  in  Fensacola.  Plaintiff  ask- 
ed him  if  there  were  any  liens  upon  the  prop- 
erty, and  defendant  replied  there  was  a  mort- 
gage to  a  building  and  loan  association  which 
would  be  paid  from  the  loan.  Plaintiff  told 
defendant  he  must  have  the  records  examined, 
and  an  abstract  made  of  the  title  to  the  prop- 
erty, BO  as  to  be  sure  that  the  title  was  good 
and  unincumbered,  as  he  wanted  a  first  lien 
If  he  made  the  loan.  Subsequently  the  de- 
fendant, by  representing  to  plaintiff  that  he 
had  examined  the  title  to  the  property,  and 
that  the  title  was  good  and  unincumbered, 
procured  from  plaintiff  for  Gray  $2,000,  which 
was  secured  by  a  mortgage  upon  the  property 
executed  by  Gray  and  wife,  dated  August  18, 
1885.  Defendant,  as  Gray's  agent  paid  the 
interest  on  the  mortgage  until  December, 
1890,  when  he  ceased  to  be  agent  for  Gray, 
and  plaintiff  in  March,  1891,  began  suit  to 
foreclose  his  mortgage.  The  foreclosure  suit 
was  brought  against  John  D.  Gray  individ- 
ually and  as  administrator  of  Margaret  E. 
Gray,  his  wife,  who  died  after  the  execution 
of  the  mortgage,  and  Thomas  C.  Watson,  the 
defendant,  who  was  alleged  to  have  purchased 
all  the  Interest  of  John  D.  Gray  as  an  heir  of 
his  wife  in  the  property  embraced  In  the 
mortgage  from  one  J.  J.  McCaskiU,  who  had 
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purchased  such  Interest  at  a  public  sale  under 
execution  against  John  T>.  Gray.  Decrees  pro 
confesso  were  entered  against  the  defendants 
In  the  toreclosure  suit,  and  thereupon  the 
court  entered  a  decree  ot  foreclosure  for  the 
sum  of  12,177.66  for  principal  and  Interest, 
and  $217.76  for  attorney's  fees,  and  directed: 
That  the  mortgaged  property  be  sold  by  Hunt 
Ghipley,  special  master,  at  public  sale,  to  the 
highest  bidder.  That  he  execute  to  the  pur- 
chaser a  due  and  formal  conveyance,  upon 
production  of  which  the  purchaser  should  be 
let  Into  possession.  That  from  the  proceeds 
of  sale  there  be  paid— First,  the  costs  of  sale; 
second,  the  costs  of  the  foreclosure  suit;  third, 
the  amount  decreed  to  complainant,  principal 
and  interest;  fourth,  the  surplus  into  the 
registry  of  the  court  to  abide  the  further  or- 
der of  the  court  And  that  the  master  re- 
port to  the  court  his  proceedings  under  the 
decree.  On  March  8,  1892,  the  special  mas- 
ter filed  his  report  showing  the  following 
facts:  That  In  accordance  with  the  decree  of 
foreclosure,  and  in  the  manner  therein  de- 
scribed, he,  on  January  4,  1892,  sold  the  mort- 
gaged property  at  public  auction  for  the  sum 
of  $2,525,  to  Louis  Boley,  and  executed  to 
said  Boley  a  deed,  and  received  said  sum  as 
purchase  price.  He  accounts  for  the  disposi- 
tion of  said  sum  by  stating  that  there  appear- 
ed oh  the  records  of  the  circuit  court  of  Es- 
cambia county  a  Judgment  against  John  D. 
Gray  in  favor  of  L.  Bear  &  Co.  of  a  date 
l^or  to  the  mortgage  foreclosed,  which  con- 
stituted a  prior  lien  against  the  property, 
amounting,  with  interest,  to  $1,015.90;  that 
there  was  a  contention  between  h.  Bear  &  Co. 
and  complainant  as  to  the  payment  of  said 
Judgment,  and,  by  agreement  of  complain- 
ant's sollcitoTS,  he  accepted  from  Boley  a 
written  agreement  obligating  himself  to  pay 
said  sum  of  $1,015.90  to  h.  Bear  &  Co.  or  the 
complainant,  as  the  one  or  the  other  might 
thereafter  be  determined  to  be  entitled  to 
the  same;  tliat  he  received  in  cash  from  Boley 
the  sum  of  $1,609.10,  from  which  he  paid  costs 
of  suit  and  of  saie  $85.14,  attorney's  fees 
$217.76)  to  complainant  A.  R.  Jones  $1,186.- 
20,  and  the  balance,  amounting  to  $21,  he  had 
deposited  in  the  registry  of  the  court  This 
report  does  not  appear  to  have  ever  been  con- 
firmed. 

Plaintitr  then  offered  in  evidence  the  rules 
Judgment  book  of  the  circuit  court  of  Escam- 
bia county,  showing  entries  tlierein  In  the 
case  of  tu  Bear  against  John  D.  Gray  of  a 
default  for  failure  to  plead,  dated  August  4, 
1884,  and  a  final  Judgment  in  the  same  case 
dated  August  13,  1884,  for  $634.79,  both  en- 
tered by  the  clerk  of  the  court  He  also  of- 
fered the  Index  to  said  Judgment  book  cor^ 
rectly  showing  the  page  where  the  default  and 
Judgment  were  recorded,  and  also  the  Judg- 
ment and  execution  docket  of  said  court  show- 
ing docketing  of  said  Judgment,  the  date  of 
issuance  of  execution  thereon,  and  correct  In- 
dexing thereof.  Defendant  objected  to  this 
evidence  upon  the  ground  Uiat  evidence  of  the 


record  of  the  whole  proceedings  upon  which 
Judgment  was  based  must  be  produced,  or  ab- 
sence thereof  accounted  for.  The  court  over- 
ruled this  objection,  and  defendant  excepted. 
Plaintiff  then  introduced  evidence  tending  to 
show  that  at  the  date  of  the  Bear  Judgment, 
John  D.  Gray  was  the  owner  in  fee  of  the 
property  subsequently  mortgaged  to  plaintiff, 
but  that  after  the  rendition  of  the  Judgment 
and  prior  to  the  execution  of  plaintiff's  mort- 
gage. Gray  conveyed  the  property  to  one  Ack- 
erman,  who  thereupon  conveyed  to  Margaret 
E.  Gray,  wife  of  John  D.  Gray,  in  whose  name 
the  property  stood  at  the  time  plaintiff's  mort- 
gage was  executed.  Plaintiff  also  Introduced 
evidence  tending  to  show  that  after  Boley  bid 
$2,525  for  the  property  at  the  foreclosure  sale 
he  bad  the  title  investigated,  and  found  that 
the  Bear  Judgment  was  a  lien  on  It;  that 
when  Boley  paid  the  amount  of  his  bid  to 
the  special  master,  there  was  deducted  on  ac- 
count of  the  Judgment  the  sum  of  $1,015.90, 
which  was  afterwards  paid  by  Boley  to  Bear 
on  account  thereof;  also  that  at  the  time  ot 
the  foreclosure  sale,  the  property  was  only 
worth  $2,526,  and  under  the  advice  of  his 
attorney  plaintiff  considered  it  more  advan- 
tageous to  accept  Boley's  bid,  and  pay  Bear 
the  amoimt  of  the  Judgment  lien,  than  to  have 
a  resale  of  the  property,  and,  as  this  course 
was  best  for  all  parties  concerned.  It  was 
pursued. 

Exception  was  taken  to  the  following  In- 
struction given  by  the  court:  "If  you  should 
find  for  plaintiff,  you  will  assess  bis  dam- 
ages at  what  his  loss  was  by  relying  upon  the 
representations,  and  that  will  be  what  he 
failed  to  realize  from  the  foreclosure  of  the 
mortgage  on  the  property  by  reason  of  the 
judgment  against  the  property  having  to  be 
satisfied  out  of  the  proceeds  of  the  sale;"  and 
to  the  refusal  to  give  the  following  instruc- 
tions requested  by  defendant:  (1)  "If  you 
find  from  the  evidence  that  the  defendant  act- 
ed la  good  faith  in  making  any  representa- 
tions made  by  him,  and  honestly  believed  that 
they  were  true,  then,  even  though  they  were 
false  and  his  duty  to  know  the  truth  was 
such  as  to  fix  liability  upon  him  therefor, 
plaintiff  cannot  recover  if  the  transaction  was 
completed  more  than  three  years  before  the 
bringing  of  tills  action."  (2)  Same  language, 
with  the  addition  of  the  following  words: 
"even  though  such  falseness  was  not  discov- 
ered by  plaintiff  until  less  than  three  years  be- 
fore that  time."  (6)  "If  you  believe  from  the 
evidence  that  the  defendant  Watson,  had  no 
knowledge  of  the  existence  of  the  Judgment 
mentioned  in  the  declaration  at  time  the  plain- 
tiff loaned  the  money  to  Gray,  and  further 
believe  that  Watson  was  not  in  the  business 
of  examining  and  passing  upon  titles  to  real 
estate  at  said  time,  and  that  it  was  not  bis 
duty,  under  his  relations  with  plaintiff  In 
making  this  loan,  to  have  known  of  the  ex- 
istence of  said  Judgment  you  will  find  for  the 
defendant."  (6)  "In  order  to  find  for  the 
plaintiff  in  this  case,  you  muat  believe  that 
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the  defendant,  Watson,  with  full  knowledge 
of  tbe  existence  of  said  Judgment,  represented 
to  said  plaintiff,  with  intent  to  defraud  him, 
that  there  was  no  such  Jugment  lien,  or  that 
defendant,  Watson,  willfully  represented, 
with  intent  to  defraud  the  plaintiff,  that  there 
was  no  snCh  Judgment  lien,  when  it  was  his 
duty  to  haye  known  of  the  existence  of  the 
same."  Other  facts  ate  referred  to  In  the 
opinion. 

Maxwell  &  Maxwell  and  John  Bagan,  for 
plaintiff  In  error.  John  O.  Ayery  and  William 
Fisher,  for  defendant  in  error. 

OABTER,  J.,  (after  staUng  the  facts).  L 
Tbe  rulings  upon  the  special  demurrer,  the 
motion  to  strike,  and  the  demurrer  to  the 
replication  to  the  second  plea,  constitute  the 
basis  of  the  first  three  assigimients  of  error. 
We  shall  consider  them  all  together;  for,  in 
dlsi)08ing  of  the  demurrer  and  motion,  we 
incidentally  determine  the  sufflclency  of  the 
replication  to  the  plea.  The  demurrer  and 
motion  present  the  same  identical  question, 
the  pleader  being  uncertain  whether  his  ob- 
jection ought  to  be  takoi  by  special  demur- 
rer or  by  motion.  His  objection  to  tbe  dec- 
laration relates  to  the  use  of  the  words, 
"well  knew  or  ought  to  have  known,"  In  the 
allegation  of  the  scienter.  He  does  not  con- 
tend that  this  form  of  allegation  is  bad  be- 
cause In  the  alternatlre,  nor  that  It  renders 
the  declaration  uncertain  or  insufficient  He 
expressly  admits  that  either  form,  "knew" 
or  "ought  to  haye  known,"  states  an  action- 
able knowledge  of  falseness;  and  he  confines 
himself  to  the  argument  that  defenses  may 
be  Interposed  to  a  count  alleging  that  he 
"ought  to  have  known"  different  from  those 
admissible  to  a  count  alleging  that  he  "knew" 
of  the  existence  of  the  Judgment  Hen  at  the 
time  he  made  the  alleged  representation,  and 
that  he  was  therefore  embarrassed  in  pre- 
paring his  defense  to  a  count  alleging  that 
he  "knew  or  ought  to  haye  known."  He  ar- 
gues that,  under  section  1294,  Key.  St.,  pre- 
scribing a  limitation  of  three  years  in  ac- 
tions "for  relief  on  the  ground  of  fraud,  the 
cause  of  action  In  such  case  not  to  be  deemed 
to  have  accrued  until  the  dlscoyery  by  the 
aggrieved  party  of  the  facts  constituting  the 
fraud,"  In  an  action  for  deceit,  in  which  it 
is  charged  that  defendant  "knew"  his  repre- 
sentation to  be  false,  the  cause  of  action  ac- 
crues from  tiie  "discovery  by  the  aggrieved 
I>arty  of  the  facts  constituting  the  fraud," 
wbQe  in  a  similar  action,  in  which  it  is 
charged  that  defendant  "ought  to  have 
known"  tbe  falsity  of  his  representations, 
the  cause  of  action  accrues  from  the  time 
plaintiff  acted  upon  the  false  representations, 
without  reference  to  the  time  he  discovered 
the  facts  constituting  the  fraud.  BYom  these 
premises  he  concludes  that  the  count,  being 
framed  upon  tbe  theory  that  defendant 
"knew,"  as  well  as  upon  the  theory  that  he 
"ought  to  have  known,"  that  his  representa- 


tion was  false,  was  bad  for  duplicity,  and 
framed  so  as  to  embarrass  him  in  pleadhig 
the  statute  of  limitations  as  a  defense. 

The  defendant  in  error  contends:  That, 
in  actions  for  deceit,  it  is  only  necessary  to 
allege  the  scienter  generally,  i.  e.  that  de- 
fendant "knew"  his  representation  to  be 
false.  That,  under  this  general  allegation. 
It  may  be  proved  that  the  representation  was 
made  either^Flrst,  with  actual  knowledge  of 
its  falsity;  second,  without  luiowledge  either 
of  Its  truth  or  falsity;  or,  third,  under  cir- 
cumstances in  which  the  person  making  it 
ought  to  have  known,  if  he  did  not  know, 
of  Its  falsity.  That  the  allegation  in  this  dec- 
laration that  "defendant  well  knew,  or  ought 
to  have  known,"  that  his  representations 
were  false,  does  not  charge  different  causes 
of  action,  as  to  which  different  defenses  may 
be  interposed,  but,  at  most,  indulges  in  a 
possible  ambiguity  of  intimation  as  to  the 
character  of  evidence  intended  to  be  intro- 
duced to  prove  the  scienter,  and  that  if  the 
words,  "ought  to  have  known,"  had  been 
omitted  from  the  count,  the  count  would  still 
have  been  provable  by  evidence  that  defend- 
ant "ought  to  have  known."  He  insists  that 
we  should  either  reject  those  words  as  sur- 
plusage, or  hold  that  the  pleading  be  con- 
strued most  strongly  against  him,  thereby 
confining  blm  to  proof  that  defendant  "ought 
to  have  known."  To  reach  a  correct  con- 
clusion amid  these  conflicting  views,  it  will 
be  necessary  for  us  to  ascertain  the  general 
nature  and  characteristics  of  an  action  on 
the  case  for  deceit.  In  Williams  v.  McFad- 
den,  23  Fla.  143,  1  South.  618,  the  court  say: 
"The  gist  of  the  action  for  deceit  Is  that  tbe 
defendant  made  false  representations,  know- 
ing them  to  be  untrue.  It  naturally  follows 
that  if  the  representations,  though  false,  were 
believed  to  be  true  by  the  vendor  [defendant], 
be  could  not  be  held  respMisible  in  this  form 
of  action.  In  Wheeler  v.  Baars,  33  Fla.  696, 
15  South.  584,  It  is  said  that  "a  false  repre- 
sentation of  a  material  fact,  made  with 
knowledge  of  its  falsity,  to  a  person  Ignorant 
thereof,  with  intention  that  It  shall  be  acted 
upon,  followed  by  reliance  upcm  and  by  ac- 
tion thereon  amounting  to  substantial  change 
of  position,  is  a  fraud  of  which  the  law  will 
tske  cognizance."  The  very  name  of  the 
action,  "deceit,"  implies  that  it  is  and  must 
be  founded  on  fraud.  For  this  reason  the 
action  for  deceit  is  not  an  appropriate  rem- 
edy to  relieve  against  negligence,  accident, 
or  mistake,  or  in  which  to  recover  for  breach 
of  contract,  or  upon  a  warranty,  though  It 
seems  that  an  action  on  tbe  case  for  breach 
of  an  express  warranty  or  for  false  warranty 
will  He,  In  which  neither  allegation  nor  proof 
of  scienter  Is  required.  Shippen  v.  Bowen, 
122  U.  S.  575,  7  Sup.  Ct  1283.  It  is  not 
pretended  that  this  action  can  be  considered 
as  one  for  damages  for  a  false  warranty  or 
for  breach  of  an  express  warranty.  The 
action,  being  for  deceit,  is  necessarily  founded 
in  fraud,  and,  in  order  to  make  out  a  case  of 
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fraud,  aa  distinguished  from  InadTertence, 
mistake,  negligence,  accident,  and  tlie  Uke, 
it  is  necessary  to  allege  and  prove  tlie  scien- 
ter,—tbe  knowledge  of  defendant  that  his 
representations  were  false.  Blnnard  t.  Spring, 
42  Barb.  470;  Holmes  v.  Clark,  10  Iowa,  423. 
This  Is  generally  held  to  be  the  rule  both  In 
England  and  America,  and  the  distinction 
between  fraud  and  warranty— between  de- 
celt  and  honest  mistake— should  not  be  lost 
Bight  of,  nor  should  the  action  for  deceit  be 
confounded  with  other  actions  at  law  or  lu 
equity,  in  which  no  proof  of  scienter  is  re- 
quired. The  courts  are  not  entirely  harmo- 
nious as  to  the  quantity  and  character  of 
proof  necessary  to  sustain  the  allegation  of 
scienter  in  cases  of  this  character.  The  Eng- 
lish doctrine,  as  announced  in  the  compara- 
tively recent  case  of  Derry  v.  Peek,  14  App. 
Cas.  337,  which  reviews  many  previous  de- 
cisions, is  that.  In  order  to  maintain  an  ac- 
tion for  deceit,  there  must  be  proof  of  fraud; 
that  fraud  may  be  proved  by  showing  that  a 
false  representation  has  been  made— First 
knowingly;  second,  without  belief  In  its 
truth;  third,  recklessly,  careless  whether  it 
be  true  or  false;  or,  in  other  words,  in  order 
to  prevent  a  false  statement  being  fraudu- 
lent, there  must  be  an  honest  belief  in  its 
truth.  In  Alabama,  C!olorado,  Nebraska,  and 
some  other  states,  the  courts  do  not  seem  to 
require  proof  of  scienter  In  eases  where  the 
party,  making  a  false  representation  pro- 
fesses to  speak  from  his  own  knowledge. 
Munroe  y.  Prltchett,  16  Ala.  78S;  Jordan  v. 
Pickett,  78  Ala.  331;  Goodale  v.  Mlddaugh, 
8  Oolo.  App.  223,  46  PBc.  11;  Johnson  v.  Gu- 
iick,  46  Neb.  817,  66  N.  W.  883.  In  other 
states,  the  charge  of  fraudulent  intent  in  ac- 
tions for  d<;<>elt  may  be  maintained  by  proof 
of  a  statement  made  as  of  a  party's  own 
knowledge  which  is  false,  provided  the  thing 
stated  is  not  merely  a  matter  of  opinion,  es- 
timate, or  Judgment,  but  is  susceptible  of 
actual  knowledge.  In  which  case  it  is  deemed 
that  tbe  fraud  consists  In  stating  that  the 
party  knows  the  thing  to  exist  when  be  does 
not  know  it  to  exist,  and  In  such  cases  a  be- 
lief in  its  existence  wUl  not  warrant  or  ex- 
cuse a  statement  of  actual  knowledge.  Fish- 
er V.  Mellen,  103  Mass.  503;  Furnace  Go.  v. 
Moffatt,  147  Mass.  403,  18  N.  B.  168;  Had- 
cock  V.  Osmer,  153  N.  Y.  604,  47  N.  B.  923; 
BulUtt  V.  Farrar,  42  Minn.  8,  43  N.  W.  566. 
.It  is  also  held  In  these  states  that,  if  the  rep- 
resentations were  not  made  as  of  the  party's 
own  knowledge,  then  the  evidence  must  show 
that  the  party  knew  them  to  be  untrue,  and 
evidence  that  he  bad  reasonable  cause  to 
believe  that  they  were  untrue  will  not  con- 
stitute sufficient  proof  of  scienter.  Pearson 
V.  Howe,  1  Allen,  207;  Stone  v.  Denny,  4 
Mete.  (Mass.)  151;  Tryon  v.  Whitmarsh,  1 
Mete.  (Mass.)  1;  Marsh  V.  Falker,  40  N.  T. 
502;  Marshall  v.  Fowler,  7  Hun,  237;  Mc- 
Kown  V.  Furgas<m,  47  Iowa,  636.  The  ques- 
tion was  considered  by  this  court  in  Wheeler 
t.  Baars,  33  Fla.  696,  15  South.  684,  and  the 


defendant  In  error  relies  upon  the  decision 
in  that  case  in  support  of  the  ijosltion  as- 
sumed by  him  in  this  one.  It  is  there  said 
that  the  scienter  may  be  proved  by  showing 
-First,  actual  knowledge  of  the  falsity  of 
the  representation  by  defendant;  second, 
that  defendant  made  the  statement  as  of 
his  own  knowledge,  or  in  such  absolute,  un- 
qualified, and  positive  terms  as  to  imply  bis 
personal  knowledge  of  the  fact,  what  in 
truth  defendant  had  no  knowledge  whether 
the  statement  was  true  or  false;  or,  third, 
that  the  party's  special  situation  or  means  of 
knowledge  were  such  as  to  make  it  his  duty 
to  know  as  to  the  truth  or  falsity  of  the  rep- 
resentation. Under  each  phase,  the  proof 
must  show  that  the  Statement  was  in  fact 
false,  and,  in  addition,  under  the  first,  that 
defendant  had  actual  knowledge  that  It  was 
false;  under  the  second,  that  defendant  made 
the  statement  as  of  his  own  knowledge,  when 
in  fact  he  had  no  knowledge  whether  It  was 
true  or  false,  which  seems  to  bear  a  close 
resemblance  to  the  English  rule,— "without 
belief  in  its  truth,  or  recklessly  careless 
whether  it  be  true  or  false";  and,  under  the 
third,  that  defendant's  special  situation  or 
means  of  knowledge  were  such  as  made  It  his 
duty  to  know  as  to  the  truth  or  falsity  of 
the  representation.  From  this  statement  it 
IS  quite  evident  that  proof  sufficient  to  sus- 
tain the  third  phase  tends  very  strongly  to 
sustain  tbe  Idea  that  the  defendant  bad  actu- 
al knowledge  of  the  falsity  of  his  statement; 
for  when  It  is  shown  that  the  statement  was 
material  and  false,  and  that  the  defendant's 
situation  or  means  of  knowledge  were  sudi 
as  to  make  it  incumbent  up<«  blm  as  a  mat- 
ter of  duty  to  know  whether  the  statement 
was  true  or  false,  the  conclusion  is  almost 
Irresistible  that  he  did  know  that  which 
his  duty  required  him  to  know.  For  this 
reason  the  law  conclusively  presumes,  from 
the  existence  of  these  facts,  that  defendant 
had  actual  knowledge  of  the  falsity  of  his 
statement;  or,  more  properly  speaking,  proof 
of  these  facts  Is  sufficient  to  sustain  a  charge 
of  actual  knowledge,  dispensing  with  fur- 
ther proof  upon  that  subject,  and  admitting 
no  proof  to  rebut  the  fact  of  actual  knowl- 
edge, but  only  proof  to  rebut  the  existence  of 
the  facts  from  which  such  actual  knowledge  is 
inferred.  We  are  therefore  of  opinion  that 
proof  of  scienter  in  the  third  phase  does  not 
give  another  or  dIflFercnt  right  or  ground  of 
action  from  that  given  by  proof  under  the 
iirst  phase,  but  that  It  simply  establishes  the 
same  ultimate  fact.  viz.  knowledge,  by  a  dif- 
ferent class  of  evidence,  and  consequently 
that  an  allegation  that  defendant  "knew" 
his  representation  to  be  false  Is  provable  by 
evidence  embraced  In  the  third  phase.  In 
other  words,  an  averment  that  defendant's  sit- 
uation or  means  of  knowledge  were  such  as 
made  it  his  duty  to  know  whether  his  State- 
ment was  true  or  false,  and  an  averment  that 
defendant  well  knew  his  statements  to  be 
untrue,  are  but  different  methods  of  stating 
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the  same  nltlmate  fact,  viz.  Icnowledge.  Mc- 
Betb  T.  Craddock,  28  Mo.  App.  880;  De  Lay 
T.  Carney  Bi-os.,  100  Iowa,  687,  69  N.  W. 
1053.  Without  committing  ourselveB  to  the 
proposition  that  the  words,  "ought  to  have 
known,"  are  In. pleading  a  sufficient  allega- 
tion that  the  defendant's  special  situation  or 
means  of  knowledge  were  snch  as  to  make  It 
bis  duty  to  know  as  to  the  truth  or  falsity  of 
bis  representation,  but  treating  them  as  snch, 
because  both  parties  agree  that  they  are.  we 
think  that  allegation  In  this  declaration  Is 
merely  an  alternative,  cumulative,  and  super- 
fluous statement  of  the  same  ultimate  fact 
viz.  knowledge,  admitting  of  no  other  or  dif- 
ferent defense  or  evidence  than  the  allegation 
which  it  follows,  that  "defendant  well  knew," 
and  that  Its  presence  In  the  declaration  did 
not,  therefore,  render  the  pleading  bad  for 
duplicity,  or  so  framed  as  to  embarrass  the 
defendant  In  preparing  his  defense.  A  case 
made  out  by  proof  that  defendant  fraudulent- 
ly made  an  untrue  material  statement,  where 
his  special  situation  or  means  of  knowledge 
mode  it  bis  duty  to  know  whether  that  state- 
ment was  true  or  false,  presents  a  pure  case 
of  fraud  and  deceit,  as  much  so  as  if  defend- 
ant actually  knew  his  statement  to  be  false. 
In  either  case,  the  action  Is  one  "for  relief 
on  the  ground  of  fraud,"  and  the  cause  of  ac- 
tion accrues  from  the  "discovery  by  the  ag- 
grieved party  of  the  facts  constituting  the 
fraud."  Tbeee  conclusions  sustain  the  rul- 
ings of  the  court  below  denying  the  motion  to 
strike,  and  overruling  the  special  demurrer  to 
the  declaration,  embraced  in  the  first  and  sec- 
ond assignments  of  error,  as  well  as  the  ruling 
upon  the  demurrer  to  the  plalntlfTs  repllca- 
tioA  to  defendant's  second  plea,  embraced  In 
the  third  assignment  of  error. 

n.  The  fourth  error  assigned  relates  to  the 
ruling  admitting  In  evidence  the  entries  of 
default  and  final  Judgment  in  the  case  of  L. 
Bear  against  John  D.  Gray.  The  objection 
urged  was  that  the  entries  ottered  were  only 
parts  of  the  record.  The  defendant  In  error 
contends  that  the  entries  offered  showed  a  per- 
fect final  judgment,  emanating  from  a  court 
of  general  jurisdiction;  that  the  judgments  of 
all  courts  of  general  jurisdiction  are  pre- 
sumed to  be  valid,  and  to  have  been  render- 
ed in  the  exercise  of  jurisdiction  regularly  ob- 
tained; that  the  entries  offered  proved  the  ex- 
istence of  the  judgment  as  a  fact;  and  that  he 
was  not  required.  In  this  case,  to  prove  more 
than  Its  bare  existence.  There  are  author^ 
itles  which  hold.  In  accordance  with  the  argu- 
ment of  defendant  In  error,  that  where  a  judg- 
ment Is  relied  on  as  an  estoppel,  or  as  estab- 
lishing any  particular  state  of  facts  of  which 
It  Is  the  judicial  result,  It  can  be  proved  only 
by  offering  In  evidence  a  complete  and  duly- 
authenticated  copy  of  the  entire  proceedings 
In  which  the  judgment  was  rendered;  but 
that,  where  the  only  direct  object  to  be  sub- 
served is  to  show  the  existence  and  contents 
of  such  Judgment,  a  properly  authenticated 
copy  of  the  judgment  entry  of  a  court  of  rec- 


ord possessing  general  original  jurisdiction  Is 
admissible,  without  more,  and,  on  being  ad- 
mitted, all  the  legal  Incidents  attach  which  the 
law  annexes  to  judgments  of  that  class.  Gib- 
son V.  Robinson,  90  Ga.  756,  16  S.  B.  969; 
Ralney  v.  Hines,  121  N.  0.  318,  28  S.  B.  410. 
Unquestionably,  when  the  only  relevant  fact 
in  issue  Is  whether  a  judgment  has  in  fact 
been  rendered,  nothing  need  be  produced  but 
the  judgment  entry;  but  where  it  becomes 
necessary  to  prove  that  a  valid  judgement  has 
been  renda«d,  by  which  the  party  offering 
It  has  acquired,  or  his  adversary  has  lost, 
some  title  or  right,  either  by  the  judgment 
alone  or  by  it  and  proceedings  taken  for  Its 
enforcement,  we  think  the  whole  record,  so 
far  as  It  concerns  the  formal  stages,  must  be 
produced.  Freem.  Judgm.  i  407.  There  Is 
much  force  In  the  remarks  of  Judge  Campbell 
in  Kenyon  v.  Baker,  16  Mich.  373:  "No  judg- 
ment can  be  lawfully  given  by  any  court  un- 
til a  suit  has  been  commenced,  and  the  de- 
fendants have  been  brought  in  and  a  trial  or 
default  had.  Our  practice  allows  all  of  these 
steps  to  be  shown  without  making  up  any 
formal  judgment  record,  as  requhred  by  the 
old  practice.  But  no  judgment  can  stand  un- 
til the  jurisdiction  of  the  court  appears  in 
some  way,  and  no  presumption  can  arise  from 
an  entry  which  has  no  previous  steps  to  ex- 
plain or  warrant  it"  There  certainly  is  no 
hardship  In  requiring  the  party  offering  the 
judgment  to  produce  the  entire  judgment  rec- 
ord proper,  or  account  for  Its  absence  in  some 
recognized  manner.  The  whole  is  as  readily 
accessible  as  a  part  and  without  the  whole 
the  part  can  only  be  sustained  by  indulging 
In  presumptions  as  to  what  the  whole  would 
show  If  Introduced,  or,  at  least  presuming 
that  the  whole,  if  Introduced,  would  not  show 
that  the  court  had  no  jurisdiction  to  render 
the  Judgment  Presumptions  are,  from  neces- 
sity and  upon  grounds  of  public  policy.  In- 
dulged to  support  judgments  of  courts  of  gen- 
eral jurisdiction  where  the  record  does  not 
disclose  that  the  conrt  had  no  jurisdiction;  but 
It  would  not  only  be  unnecessary,  but  ex- 
tremely dangerous,  to  Indulge  such  presump- 
tions where  only  a  part  of  the  whole  of  an 
accessible  record  is  offered,  and  especially 
where,  as  In  this  case,  the  parts  c^ered  did 
not  affirmatively  show  jurisdiction.  These 
views  find  strong  support  In  previous  decl>- 
sions  of  this  court.  Thus,  in  Donald  v.  Mc- 
Kinnon,  17  Fla.  746,  and  McGehee  v.  Wllklns, 
31  Fla.  83,  12  South.  228,  It  was  held  that 
copies  of  the  judgment  entries  alone  offered 
to  sustain  a  sheriff's  sale  under  execution  Is- 
sued thereon  were  inadmissible,  unless  accom- 
panied with  transcripts  of  the  record  of  the 
judgments.  It  is  true  these  judgments  ema- 
nated from  courts  of  limited  jurisdiction,  as 
to  which  no  presumptions  are  indulged;  but 
the  same  rulings  were  mode  as  to  circuit  court 
judgments  In  Davis  v.  Shuler,  14  Fla.  438; 
Simmons  v.  Spratt  20  Fla.  495;  and  Ash- 
mead  V.  Wilson,  22  Fla.  256.  The  printed  re- 
port of  the  latter  case  does  not  disclose  fully 
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the  circumstances  under  which  the  Judgment 
mentioned  waa  offered,  but  we  have  referred 
to  the  transcript  of  the  record  on  that  appeal, 
and  ascertained  that  the  defendants  offered  In 
evidence  a  sherlfTs  deed  to  Martin  Griffln, 
one  of  the  defendants,  purporting  to  convey 
the  land  In  controversy,  based  upon  an  ex- 
ecution sale  under  a  Judgment  from  the  cir- 
cuit court  of  Duval  county  in  favor  of  Bob- 
ert  J.  Woods,  and  against  0.  P.  Devereauz 
and  Emily  R.  Wilson,  executor  and  executrix 
of  the  estate  of  C.  Parkhurst,  deceased,  and 
James  T.  Wilson.  In  connection  witli  the 
deed,  defendants  offered  the  default  and  final 
judgments  entered  in  said  suit  by  the  clerk, 
but  no  other  parts  of  the  record.  Judge  Mc- 
'Whorter,  delivering  the  opinion  in  that  case, 
speaking  of  the  Judgment,  says:  "It  was 
not  competent  evidence.  'It  was  part  only  of 
a  record.'  The  whole  record,  or  an  authenti- 
cated or  sworn  copy  of  the  whole,  should  be 
produced.' "  See,  also,  the  remarks  of  Judge 
Randall  in  Stark  v.  Billings,  15  Fla.  318,  and 
In  Walls  V.  Bndel,  20  Fla.  86.  In  this  case  it 
was  necessary  for  defendant  In  error  to  prove 
a  valid  Judgment,  of  a  certain  date  and  for  a 
definite  amount,  not  only  to  show  that  Wat- 
son's alleged  representations  were  untrue,  but 
to  fix  the  amount  of  special  damages  claimed 
in  the  declaration;  and  we  think  the  court 
erred  in  admitting  the  isolated  entries  of  the 
judgment  by  default  and  final  Judgment,  with- 
out requiring  the  production  of  the  whole  rec- 
ord proper,  or  requiring  its  absence  to  be  ac- 
counted for. 

III.  The  defendant,  Watson,  offered  in  evi- 
dence a  letter  from  John  D.  Gray,  dated  Au- 
gust 2,  1885,  which  the  court  excluded  as  be- 
ing Irrelevant  and  immaterial,  and  upon  this 
ruling  the  fifth  assignment  of  error  is  based. 
This  ruling  was  correct  The  letter  contain- 
ed no  reference  to  negotiations  for  a  loan  from 
the  plaintiff,  Jones,  but  did  refer  to  a  loan 
from  a  third  person,  J.  S.  Leonard,  which  was 
not  shown  to  have  had  any  connection  with 
the  loan  from  plaintiff.  No  evidence  was  of- 
fered connecting  this  letter  In  any  manner 
with  any  issue  In  the  case,  and  upon  its  face 
it  was  entirely  irrelevant  and  immaterial. 

rv.  The  sixth  assignment  of  error  com- 
plains of  the  Instruction  given  by  the  court, 
quoted  in  the  preceding  statement  of  facts, 
and  the  twelfth  complains  of  the  ruling  de- 
nying defendant's  motion  for  a  new  trial, 
which  questioned  the  sufficiency  of  the  evi- 
dence to  support  the  verdict.  It  is  urged  in 
support  of  these  assignments  that  the  prop- 
erty covered  by  Jones'  mortgage  sold  for 
more  than  enough  to  pay  the  mortgage  debt, 
and  that  the  debt  would  have  been  paid  in 
full,  but  for  the  wrongful  diversion  of  a  por- 
tion of  the  proceeds,  with  plaintiff's  consent, 
to  payment  of  the  Bear  Judgment.  It  Is  In- 
sisted by  defendant  in  error  that  this  ques- 
tion was  not  raised  or  argued  in  the  circuit 
court,  and  for  that  reason  we  should  not  con- 
sider It  It  appears  from  the  record  that  the 
Instruction  complained  of  was  excepted  to  by 


incorporating  It  In  the  motion  for  a  new 
trial,  and  that  the  motion  for  new  trial  was 
duly  made,  and  the  ruling  denying  it  duly 
excepted  to.  These  exceptions  are  clearly 
sufficient  to  present  the  question.  There  is 
nothing  in  the  record  to  show  that  the  very 
point  was  not  raised  and  discussed  in  the 
lower  court,  and  plaintiff  in  error  in  his  brief 
Insists  that  "the  point  was  distinctly  raised 
by  us  below  tor  the  purpose  of  insisting  upon 
it  and  Is  n»w  squarely  presented  by  the  rec- 
ord." It  appears  from  the  transcript  that 
the  mortgagred  property  was  knocked  off  to 
Boley,  the  highest  bidder,  for  an  amount 
more  than  sufficient  to  pay  the  mortgage 
debt  and  that  before  completing  his  pur- 
chase Boley  had  the  title  Investigated,  and 
found  that  the  property  was  incumbered  by 
the  Uen  of  a  prior  Judgment  in  favor  of  L. 
Bear.  The  Judgment  creditor,  although  he 
was  not  a  party  to  the  foreclosure  proceed- 
ings, demanded  that  his  Judgment  be  paid 
from  the  proceeds  of  the  sale,  and  the  plain- 
tiff and  the  master  and  the  purchaser,  with 
out  any  authority  from  the  court,  consented 
that  this  be  done,  which  was  wholly  unau- 
thorized. The  Judgment  creditor  was  a  prior 
incumbrancer,  whose  rights  were  paramount 
to  that  of  the  mortgage  plaintiff.  The  pur- 
chaser at  the  foreclosure  sale  could  only  take 
what  title  the  parties  to  the  suit  had,  and 
the  prior  Judgment  creditor,  not  being  a  par- 
ty to  -the  foreclosure  proceedings,  could  en- 
force his  lien  by  selling  the  property  under 
his  execution,  even  in  the  hands  of  such  pur- 
chaser. Broward  v.  Hoeg,  15  Fla.  370.  The 
master's  sale  could  give  nothing  but  a  title 
subject  to  the  Bear  Judgment,  and  the  judg- 
ment creditor  could,  therefore,  have  no  in- 
terest in,  or  right  to,  any  of  the  proceeds  of 
such  sale.  Caldwell  v.  Houser,  108  Ala.  125, 
19  South.  796;  Freem.  Ex'ns,  (  447;  Moseley 
V.  Doe,  2  Fla.  429;  Howe  ▼.  Robinson,  20 
Fla.  352.  It  is  not  pretended  that  the  mas- 
ter undertook  to  sell  the  property  free  from 
incumbrances,  or  that  the  decree  authorized 
him  to  do  so,  or  that  the  purchaser  was  mis- 
led in  any  way  to  believe  that  he  was,  when 
he  bid  for  the  property,  getting  a  clear  title, 
nor  was  there  any  showing  of  mistake,  acci- 
dent or  fraud  entitling  the  purchaser  to  be 
relieved  from  his  bid,  nor  did  the  purchaser, 
before  completing  the  sale,  apply  to  the  court 
for  relief  from  his  bid.  It  is  true  he  did  not 
have  actual  knowledge  of  the  existence  of 
the  Judgment  Hen  at  the  time  of  the  sale,  but 
he  must  be  presumed  to  have  known  that,  as 
the  master  did  not  purport  to  sell  clear  of 
liens,  he  was  purchasing  subject  to  any  prior 
lien  of  record  affecting  the  land  offered  for 
sale.  The  rule  caveat  emptor  applies  to  sales 
under  mortgage  foreclosure  as  well  as  other 
judicial  sales,  and  while  It  may  have  been 
within  the  power  of  the  court  to  relieve  him 
from  his  bid  upon  prompt  application,  be- 
fore he  accepted  a  deed  and  paid  over  his 
money,  yet  he  made  no  application  of  this 
kind,  but  Insisted  upon  his  purchase,  and  that 
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the  prior  lien. should  be  discharged  from  the 
proceeds  of  his  purchase.  This  he  clearly  had 
no  right  to  do,  nor  did  the  Judgment  creditor 
hare  any  right  to  Insist  that  any  portion  of 
the  proceeds  of  the  sale  be  paid  to  him,  nor 
did  the  master  have  authority  to  clear  the 
title  by  discharging  the  lien  of  a  prior  incum- 
brancer not  a  party  from  the  proceeds  of 
sale,  without  directions  to  that  effect  from 
the  court.  Osterberg  y.  Trust  Co.,  03  XT.  S. 
424;  Brooks  y.  Brooke,  12  6iU  &  J.  SOS;  Dn- 
vall  y.  Speed,  1  Md.  Ch.  22S;  Investment  Co. 
y.  Way,  52  Neb.  204,  71  N.  W.  1021.  The 
plaintiff  In  the  mortjiage  foreclosure  consent- 
ed  to  these  unauthorized  acts,  which  were 
never  approved  by  the  court,  and  he  Is  in 
no  situation  to  claim  that  a  balance  is  due 
him  upon  his  mortgage.  A  case  quite  sim- 
ilar to  the  one  at  bar  Is  that  of  Bache  v. 
Doscher,  67  N.  Y.  429.  There  it  appeared 
that  a  Judgment  of  foreclosure  was  entered 
for  $2,508.94,  and  a  referee  was  appointed 
to  sell  the  mortgaged  premises.  He  was  dlr 
rected  to  make  the  sale,  execute  a  deed  to 
the  purchaser,  and  from  the  proceeds  of  sale 
to  retain  his  fees  and  expenses,  and  the 
amount  of  any  liens  for  taxes  and  assess- 
ments, and  to  pay  the  costs  of  attorneys,  the 
amount  due  upon  the  mortgage,  and  to  de- 
posit the  surplus,  if  any,  with  the  cham- 
berlain of  the  city  of  New  York.  In  pur- 
suance of  the  Judgment,  the  property  was 
advertised  and  sold,  the  plaintiff  mortga- 
gee becoming  the  purchaser  at  |9,700.  The 
referee  reported  that  he  disposed  of  the 
proceeds  of  sale  by  allowing  the  plaintiff 
$1,191.95  for  taxes  and  assessments  and 
$6,091.25  for  prior  mortgages  assumed  by 
him;  that  he  deducted  his  charges  and  ex- 
penses, and  paid  the  costs,  and  paid  over  to 
plaintiff  $1,802.32,  leaving  a  deflclency  upon 
the  mortgage  debt  of  $741.55.  There  was 
nothing  In  the  complaint  or  Judgment  of  fore- 
closure about  any  prior  mortgages,  nor  were 
any  prior  mortgagees  made  parties  to  the 
foreclosure  suit.  The  plaintiff  mortgagee 
sued  the  defendant  for  the  amount  of  the 
deflclency.  The  court  held  that  no  recovery 
could  be  had;  that  from  the  facts  stated  "it 
appears  that  there  was  no  deficiency;  and 
that  the  plaintiff  bad  in  hia  hands  ample 
money  to  pay  the  mortgage  and  leave  a  sur- 
plus." We  are  of  the  opinion  that  the  court 
erred  In  giving  the  instruction  complained  of, 
and  also  in  refusing  the  motion  for  a  new 
trial. 

V.  The  first  and  second  Instructions  re- 
quested by  defendant,  embraced  in  assign- 
ments of  error  Nos.  7  and  8,  were  properly 
refused,  for  reasons  already  stated.  Wher- 
ever a  party  makes  a  false  representation  of 
a  material  fact  to  a  person  ignorant  there- 
of, with  intention  that  It  shall  be  acted  upon, 
followed  by  reliance  upon  and  by  action 
thereon  amounting  to  a  substantial  change 
of  position,  and  the  special  situation  or 
means  of  knowledge  of  the  party  making  the 
statement  were  such  that  it  was  his  duty  to 


know  as  to  the  tmth  or  faMty  of  the  repre- 
sentation, such  party  is  in  law  guilty  of 
fraud  as  much  so  as  if  he  actually  knew  that 
his  statement  was  false,  and  an  action  fop 
deceit  based  thereon  is  not,  under  our  stat- 
ute, barred  ontll  three  years  from  "the  dis- 
covery by  the  aggrieved  parf7  of  the  facts 
constituting  the  fraud." 

VI.  In  Wheeler  y.  Baars,  33  Fla.  696,  IS 
South.  584,  it  is  held  that  th6  knowledge  by 
the  maker  of  the  representation  of  its  falsity, 
or,  in  technical  phrase,  the  scienter,  can  be 
established  by  either  cme  of  three  phases  of 
proof,  showing— First,  that  the  party  made 
the  representation  with  actual  knowledge  of 
its  falsity;  second,  that  the  party,  having  no 
knowledge  whether  the  statement  was  true  or 
false,  made  the  statement  as  of  his  '  own 
knowledge,  or  in  such  absolute,  unqualified, 
and  positive  terms  as  to  imply  knowledge  on 
the  part  of  the  person  making  it;  or,  third, 
that,  from  the  party's  special  situation  or 
means  of  knowledge,  It  was  his  duty  to  know 
as  to  the  truth  or  falsity  of  the  statement 
made.  In  that  case,  the  first,  second,  and 
fourth  counts  of  the  dedamtlon  charged  that 
defendant  knew  his  alleged  false  representa- 
tion to  be  untrue;  the  third,  that  he  "ought 
to  have  Imown"  its  falsity;  while  the  other 
counts  (except  one  common  count)  a^ear  to 
have  been  framed  upon  a  false  warranty,  with- 
out alleging  any  scienter.  Upon  the  question 
of  scienter,  the  defendant  In  that  case  request- 
ed several  Instructions,  all  embracing  the  idea 
that  he  would  be  entitled  to  a  verdict  unless  it 
was  proven  that  he  knew  at  the  time  he  made 
the  statement  that  It  was  untrue.  The  court 
below  refused  these  Instructions,  and  the  rul- 
ing was  sustained  by  this  court  Judge  Tay- 
lor, there  speaking  for  the  court,  says:  "As 
an  abstract,  broad,  general  proposition  of  law, 
It  is  quite  true  that  no  recovery  can  be  had 
In  an  action  of  this  kind  unless  the  maker 
of  the  representation  knew  it  to  be  false  when 
made,  and  that  be  made  it  with  intention  to 
deceive,  but  the  proof  of  such  knowledge  or 
scienter  is  sufficient  it  it  establishes  a  case 
falling  within  either  of  the  three  phases  point- 
ed out  *  *  •  It  was  not  enough,  there- 
fore, for  the  court,  under  the  proofs  here,  to 
simply  say  to  the  Jury,  in  the  language  of  the 
refused  instructions,  'that  the  plaintiff  could 
not  recover  in'  the  absence  of  satisfactory 
proof  that  the  defendant  made  the  representa- 
tion knowing  it  to  be  false.'  Had  these  char- 
ges proceeded  further  after  the  announcement 
of  the  general  proposition  that  scienter  must 
be  shown,  with  an  explanation  of  the  rules 
touching  the  three  phases  of  proof  that  the 
law  deems  sufficient  to  establish  such  scienter, 
then  it  would  have  been  proper  to  have  given 
them,  but  in  the  form  presented  they  are  too 
general,  and  calculated  to  mislead." 

For  the  same  reasons  the  court  below  cor- 
rectly refused  instructions  Nos.  6  and  6,  re- 
quested by  the  defendant  in  this  case,  embraced 
in  the  ninth  and  tenth  assignments  of  error. 
There  was  evidence  on  the  part  of  the  plain- 
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tur  tending  to  show  that  defendant  made  the 
alleged  false  statement  as  of  his  own  knowl- 
edge, and  In  positive,  unqualified  terms,  and 
also  tending  to  show  that  defendant  had  actual 
knowledge  that  his  representation  was  untrue. 
There  was  evidence  on  the  part  of  defendant 
tending  to  show  that  he  did  not  make  the 
alleged  statement;  that  he  did  not  undertake 
to  Investigate  the  records  to  ascertain  If  there 
were  any  liens  upon  the  property;  that  he  nev- 
er made  any  such  Investigation;  and  that  he 
had  no  knowledge  whatever  as  to  whether 
there  were  any  liens  upon  the  property  other 
than  the  building  and  loan  mortgage.  Upon 
this  state  of  the  evidence,  it  was -not  proper 
for  the  court  to  direct  the  Jury  to  find  for  de- 
fendant If  they  found  that  he  did  not  know, 
and  that  his  situation  "did  not  make  it  his 
duty  to  know,"  that  bis  representation  was 
false,  as  requested  In  the  refused  instructions. 
E2ven  If  the  propositions  asserted  therein  were 
abstractly  correct,  as  applied  to  the  first  and 
third  phases  of  proof  of  scienter,  fhey  did  not 
embrace  the  second  phase,  as  to  which  there 
was  some  evidence,  and  they  were  therefore 
properly  refused.  McBeth  v.  Oraddock,  28  Mo. 
App.  880;  OaldweU  v.  Henry,  76  Mo.  254. 

Vn.  The  eleventh  assignment  of  error  Is 
not  argued)  and  we  treat  it  as  abandoned. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  a  new  trial  granted. 


(51  La.  Ann.  972) 

In  re  CITI  OF  NEW  ORLEANS.     (No.  12,- 

958.)! 
(Supreme  Cloart  of  Louisiana.    March  20,  1899.) 

TaXJlTION — SAIiB — VaUDITT — ^NOTIOB — SUTH- 
OIBNOT. 

1.  When  an  assessment  made  of  real  estate 
with  certain  name  and  description  is  valid,  ei- 
ther of  itself  or  rendered  so  by  reason  of  con- 
firmatory action  of  the  owner,  publication  and 
sale  of  same  in  the  same  name  and  with  the 
same  description  will  convey  a  title  to  the  pur- 
chaser that  will  be  upheld,  as  against  the  de- 
linquent taxpayer  and  his  heirs  and  assigns. 

2.  Notice  of  proceedings  for  the  sale  of  pro|;>- 
erty  tor  delinquent  taxes  is  sufficient  if  it  con-  j 
form  to  the  requirements  of  the  state  revenue 
law,  same  not  being  analogous  to  the  citation 
which  is  prescribed  by  the  Code  of  Practice. 

(Syllabus  Iv  the  Oonrt) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frank  A.  Monroe,  Judge. 

Salt  by  Charles  B.  Chnrchill  and  Ida 
Oharchill,  wife  of  J.  8.  Thomas,  Jr.,  for  injunc- 
tion against  the  city  of  New  Orleans.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Be- 
versed. 

Samuel  L.  Gllmore,  City  Atty.,  and  Walter 
B.  Sommervllle,  Asst.  City  Atty.,  for  appel- 
lant.   Wynne  Rogers,  for  appellees. 

WATKINS,  J.  Proceedings  were  Inaugurat- 
ed In  the  premises,  by  the  petition  of  the  dty 
attorney,  for  an  order  of  seizure  and  posses- 
sion, directed  to  the  civil  sheriff,  and  com- 


1  Rehearing  denied  May  1,  1899. 


mandlng  him  to  seize  ISxe  property  described, 
and  to  place  the  city  in  actual  possession  there- 
of; the  proi>ert7  being  known  as  lot  No.  26 
In  square  200,  bounded  by  St  Charles,  Pry- 
tanla,  Euterpe,  and  Polymnia  streets,  meas- 
uring 26  feet  front  on  St  Charles  street  by 
127  feet  10  inches  5  lines  in  depth.  Said  or- 
der was  predicated  upon  an  alleged  purchase 
of  said  piece  of  property  by  the  city,  with  Its 
Improvements,  at  a  public  sale  made  for  the 
delhiquent  taxes  of  the  years  1889,  1890,  1891, 
1892,  1893,  and  1894,  which  was  made  on  De- 
cemtter  2,  1895,  as  will  more  fully  appear  by 
an  act  of  sale  passed  before  Taylor,  notary,  on 
December  IS,  1896,  and  registered  in  the  con- 
veyance office.  Book  162,  folios  113  to  116. 
which  Is  made  a  part  of  the  petition.  In  the 
act  of  sale  it  appears  that  this  property  bad 
been  assessed  In  the  years  specified  in  the 
name  of  Widow  Martha  F.  Churchill  and  mi- 
nors, and  of  Widow  Martha  F.,  Charles  R., 
and  MiM  Ida  Churchill,  and  that  under  this 
assessment  the  property  was  advertised  and 
sold,  and  the  same  was  bid  In  for,  and  ad- 
judicated to,  the  city  at  the  total  price  of 
$844.63;  the  same  being  the  total  amount  of 
city  taxes  due  by,  and  on  said  property  for, 
said  years.  It  further  appears  that  it  was  sold 
under  and  In  pursuance  of  the  provisions  of 
Act  No.  96  of  1882,  and  Act  Vo.  85  of  1888, 
and  other  laws  in  such  cases  made  and  pro- 
vided. To  this  proceeding,  Charles  R.  Church- 
Ill  and  Mrs.  Ida  Churchill,  veife  of  J.  F.  Thom- 
as, Jr.,  obtained  an  injunction  against  the  Is- 
suance of  said  writ  of  seizure  and  possession. 
In  their  petition  they  alleged  that  the  adju- 
dication and  sale  of  the  aforesaid  property  to 
the  city  are  absolutely  null  and  void  (1)  be- 
cause the  property  was  wrongfully  assessed, 
for  the  years  for  which  the  alleged  sale  was 
made.  In  the  name  of  a  party  not  the  owner; 
(2)  that  said  property  was  advertised  for  sale 
in  the  name  of  a  party  not  the  owner;  (3)  that 
the  description  of  said  property  on  the  assess- 
ment rolls  for  the  aforesaid  years  was  incor- 
rect defective,  and  insufficient  and  the  assess- 
ment was  illegal  for  want  of  certainty  in  its 
description;  (4)  that  the  advertisement  of  sale 
was  Illegal  because  of  those  wrongful  and  de- 
fective descriptions  of  said  property;  (5)  that 
your  petitioners  were  never  served  with  a  no- 
tice of  seizure  and  sale  of  said  property  as  re- 
quired by  law.  To  this  injunction  suit  the 
city  made  a  general  denial;  and,  upon  the 
trial.  Judgment  was  rendered  In  favor  of  the 
plaintiffs  and  against  the  city,  perpetuating 
the  injunction.  It  further  decreed  that  the 
sale  and  adjudication  to  the  city  were  illegal, 
null,  and  void;  and  It  ordered  that  the  In- 
scriptions of  the  said  sale  be  canceled.  And  it 
Is  from  that  Judgment  that  the  city  has  ap- 
pealed. 

An  Inspection  of  the  record,  as  well  as  the 
argument  In  briefs  and  orally,  discloses  that 
the  first  three  grounds  of  objection  are  the 
same  in  substance;  that  is  to  say,  that  the 
assessment  was  erroneous  to  the  extent  that 
Mrs.  Martha  F.  Churchill,  widow,  .was  nam- 
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ed  as  one  of  the  Joint  owners  of  the  property, 
whereas.  In  point  <^  fact,  it  is  owned  by  the 
two  plainti£fa  In  Injnnction  solely,  and  in  in- 
dlTision  as  the  heirs  of  their  father.  The  rec- 
ord shows:  That  Oharles  H.  Ghnrchlll  died  on 
the  aeth  of  April.  1868,  and  that  his  widow, 
Mrs.  Martha  F.  Obotchill,  was  appointed  as 
tntriz  on  the  lOtb  of  March,  1883,  for  her  two 
minors,  Cbadea  R.  GbuicbiU  and  Ida  F. 
Charchill,  on  the  basis  of  an  Inventory  then 
talien.  That  the  property  in  controversy  was 
included  in  the  inventory,  and  appraised  at 
$6,000,  and  the  inventory  contained  the  state- 
ment that  "the  whole  of  the  real  estate  inven- 
toried herein  as  belonging  to  said  snccesslon 
was  acquired  by  said  Charles  H.  Churchill 
previous  to  bis  marriage."  That  on  the  23d 
of  January,  1889,  a  mandamus  proceeding  was 
filed  in  the  civil  district  court  in  the  name  of 
Widow  Martha  F.  Ohurehill,  Charles  R. 
CbureblU,  and  Miss  Ida  Francis  Churchill, 
the  latter  an  emancipated  minor;  and,  in 
their  petition,  it  is  alleged  that  taxes  bad 
been  assessed  against  the  property  in  contro* 
versy,  for  the  years  1876,  1878,  1879,  1880, 
1881,  1882,  1883,  1881,  1885,  1886,  1887,  and 
1888,  In  favor  of  the  city,  and  that  the  same 
had  been  regcistered  in  the  mortgage  office, 
from  which  a  mortgage  resulted  in  favor  of 
the  city  for  the  taxes  of  these  years.  The  peti- 
tion fnrtber  represents  that  all  of  said  taxes 
and  tax  InscrlptionB  were  null  and  void,  and 
should  be  erased  and  canceled  from  the  re- 
spective books  of  the  city  comptroller  and  re- 
corder of  mortgages,  on  the  following  grounds: 
(1)  That  the  taxes  and  tax  liens,  privileges, 
and  mortgages  are  prescribed  by  three  and 
five  years.  (2)  The  assessments  are  made  in 
the  name  of  Charles  H.  Churchill,  who  does 
not  own  the  property;  that,  said  Charles  H. 
Churchill  having  died,  in  1869  his  succession 
dnly  opened  b>  the  late  Second  district  court, 
and  that  the  pnqpertles  were  community  prop- 
erty, and  the  plaintUfB  herein  were  part  own- 
ers as  heirs  of  their  father,  with  their  mother 
as  widow  in  comnnmlty.  Upon  these  repre- 
sentations, the  plalntiOs  prayed  for  a  peremp- 
tory mandamus,  commanding  and  ordering 
the  comptroller  and  the  recorder  of  mortgages 
to  cancel  and  erase  from  the  respective  books 
of  their  offices  the  Inscriptions  of  taxes  and 
tax  liens  and  privileges  and  mortgages  against 
the  property  described  in  the  names  of  Charles 
H.  ChurchUl,  or  the  estate  of  Charles  H. 
Churchill,  etc  Thereupon  a  judgment  was  en- 
tered to  the  effect  that  the  provisional  manda- 
mns  be  made  peremptory,  and  that  the  city 
comptroller  and  the  recorder  of  mortgages  do 
cancel  and  erase  from  the  books  of  their  re- 
sitectlve  offices  the  inscriptions  of  taxes,  tax 
liens,  and  privileges  on  the  property  in  con- 
troversy. From  that  Judgment  no  appeal  was 
taken,  and  It  conseauently  became  final  It 
further  appears  that  this  decree  was  filed  in 
the  proper  city  offices,  and  brought  to  the  at- 
tention of  the  board  of  assessors  of  the  parish 
oC  Orleans,  and  that  subsequently,  and  during 
the  yean  mentioiied  la  tUto  suit,  the  property. 


was  assessed  in  conformity  therewith;  lliat  is 
to  say,  in  the  names  of  Martha  F.  Churchill, 
and  of  the  plaintiffs,  as  the  widow  and  heirs 
of  Charles  H.  Churchill.  It  is  against  these 
assessments,  and  the  privileges  and  mortgages 
resulting  therefrom,  that  the  present  suit 
seeks  relief  for  the  two  plaintiffs,  claiming  to 
have  inherited  the  property  from  their  father, 
Charles  H.  Churchill,  as  bis  separate  property. 
In  other  words,  the  proposition  we  have  to 
consider  is  this:  That  whereas,  the  property 
was  inventoried  as  the  separate  property  of 
Charles  H.  Churchill,  who  died  in  18G8,  and 
was  subsequently  assessed  to  him  during  all 
the  years  prior  to  1889,  and  from  which  the 
plaintiffs  were  relieved  by  the  mandamus  suit 
and  Judgment  on  the  theory  that,  as  a  matter 
of  fact,  the  property  was  community  and  own- 
ed by  tiiiem  and  their  mother  Jointly,  the  plain- 
tiffs in  the  present  suit  seek  to  be  relieved 
from  the  payment  of  all  taxes  assessed  against 
the  property  since  the  year  1889  upon  the  the- 
ory that  the  mandamus  suit  was  wrong,  and 
that.  In  point  of  fact,  the  property  was  own- 
ed by  their  father  separately,  and  that  their 
mother  had  no  interest  therein;  claiming  that 
they  had  no  knowledge  of  the  mandamus  pro- 
ceeding, and  never  authorized  the  institution 
of  that  suit  by  Charles  P.  Johnson,  who  claim- 
ed to  act  as  agent,  nor  by  James  C.  Molse, 
who  signed  the  petition  as  attorney  for  the  re- 
lators. The  trend  of  all  the  testimony  Is  to 
that  effect.  In  our  opinion,  their  pretensions 
cannot  be  entertained.  On  the  faith  of  the 
records  of  the  civil  district  court,  the  property 
was  assessed  for  a  great  many  years  as  the 
separate  property  of  Charles  E.  Churchill, 
from  which  the  plaintiffs  were  relieved 
through  the  effect  of  the  mandamus  suit,  and 
ui>on  the  faith  of  the  Judgment  therein  render- 
ed the  assessing  officers  made  the  assessments 
in  years  subsequently  thereto,  from  which  they 
seek  relief  upon  the  theory  that  the  mandamus 
suit  and  Judgment  were  wrong.  Between  the 
two,  we  are  asked  to  render  a  Judgment 
whereby  the  plaintiffs  will  be  relieved  for  the 
taxes  of  over  20  years  by  means  of  this  cir- 
cuity of  action.  Before  passing  on  this  ques- 
tion, an  examination  of  our  Jurisprudence  will 
be  both  necessary  and  Instructive. 

In  Sewell  v.  Watson,  31  La.  Ann.  589,  the 
point  was  made  that  title  to  property  derived 
%t  tax  sale  is  bad,  because  it  was  assessed 
on  the  roll  in  the  name  of  a  man  who  had 
previously  died,  of  which  the  court,  speaking 
through  Mr.  Justice  White  as  its  organ,  said 
this  ground  of  relief  was  not  good.  'The 
property  stood  on  the  public  records  as  that  of 
James  H.  Coleman,"  the  court  said,  "and  was 
so  assessed.  The  assessor  In  listing  the  prop- 
erty for  taxation  could  have  assessed  it  in 
no  other  way  than  as  It  stood  on  the  records 
of  the  country,  unless  It  be  considered  that  it 
was  his  duty  to  be  Informed  of  facts  not  pub- 
lic, not  to  be  ascertained  from  the  condition 
of  the  property  or  from  its  occupants,  for  it 
had  none."  In  Mason  v.  Bemiss,  38  La.  Ann. 
885,  the  charge  was  that  the  tax  title  was 
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anil,  because  the  property  was  not  assessed  In 
the  name  of  tbe  true  owner,  and  the  court, 
through  Mr.  Justice  Todd,  said:  "It  Is  not 
required  of  the  officer  charged  with  tbe  as- 
sessment that,  before  making  it,  he  should 
constitute  himself  a  Judge  of  the  validity  or 
Invalidity  of  the  judicial  proceeding  upon 
which  the  title  to  the  property  purports  to 
rest;  but  that  the  fact  of  possession  for  many 
years  as  owners,  under  an  adjudication,  would 
alone  suffice  to  guide  and  determine  blm  in 
making  the  assessment  as  relates  to  tbe  own- 
ership of  the  same."  In  Insurance  Co.  v. 
Levi,  42  La.  Ann.  432,  7  South.  626,  a  number 
of  pertinent  cases,  announcing  the  same  doc- 
trine, are  collated  and  approved.  In  Carter 
V.  City  of  New  Orleans,  33  La.  Ann.  816,  It 
was  held:  "When  the  assessment  made,  with 
certain  description  and  in  a  certain  name.  Is 
valid,  either  of  itself  or  by  reason  of  confirma- 
tory action  of  the  owner,  publication  and  Judg- 
ment in  the  same  name  and  with  the  same 
description  will  be  upheld,  if  otherwise  regu- 
lar." Lane  v.  Succession  of  March,  33  La. 
Ann.  564,  is  to  tbe  same  effect.  In  Reed  v. 
Creditors,  39  La.  Ann.  115,  1  South.  784,  this 
court  applied  the  doctrine  of  equitable  es- 
toppel to  a  tax  delinquent  who  complained  of 
the  accuracy  and  euffidency  of  assessments. 
In  Oterl  v.  Parker,  42  La.  Ann.  374,  7  South. 
670,  it  was  held  "tbe  contention  that  some 
of  tbe  property  assessed  in  plaintiff's  name 
was  not  owned  exclusively  by  himself,  but 
owned  by  himself  conjointly  with  others,  In- 
volves only  the  correctness  of  the  assessment, 
and  cannot  be  urged  after  the  expiration  of 
tbe  time  limit  fixed  in  the  statute."  See  Shat- 
tuck  V.  City  of  New  Orleans,  39  La.  Ann.  208, 
1  South.  411.  In  Pahner  v.  Board,  42  La. 
Ann.  1122,  8  South.  487,  the  court  said: 
"Plaintiff  cannot  complain  that  after  the  sale 
to  Fisbel,  which  was  duly  recorded,  the  prop- 
erty was  assessed  in  tbe  name  of  Fisbel.  Tbe 
state  was  guarantor  of  that  title,  and  tbe  as- 
sessors were  bound  to  respect  it.  It  was 
spread  upon  the  public  records  as  evidencing 
the  existing  title,  and  the  assessors  were  not 
bound  to  go  behind  it"  In  Prescott  v.  Payne, 
44  La.  Ann.  6S0,  11  South.  140,  it  was  said: 
"But  it  is  equally  true  that  as  matter  of  law, 
tbe  Hitchcock  title  was  apparently  a  good  one, 
and  entitled  to  be  respected  and  upheld,  as 
such,  until  judicially  Investigated  and  declared 
null  and  void.  This  being  the  case,  and  this 
principle  being  applied  to  the  Offut  title,  it 
seems  mcmifest  that  tbe  assessing  officer  was 
Justified  In  making  the  assessment  according 
to  tbe  title.  It  was  certainly  not  his  duty  to 
institute  an  examination  into  prior  assess- 
ments to  ascertain  tbe  possible  Illegality  of  tbe 
sale  to  Offut;  and  had  be  made  such  an  ex- 
amlnatlon,  and  found  what,  In  his  opinion,  was 
evidence  of  error  or  illegality  In  such  assess- 
ment, It  would  have  been  unquestionably  out 
of  his  power  and  beyond  his  capacity  to  so 
decide,— possessing  no  judicial  power.  Accept- 
ing this  view  as  correct  we  are  of  the  opinion 
that  any  alleged  errors  In  tbe  title  of  Offut 


could  not  possibly  affect  an  assessment  made 
in  bisname  during  the  time  the  property  stood 
upon  tbe  record  In  bis  name."  In  Augusti  v. 
Bank.  46  La.  Ann.  530,  15  South.  75,  this 
court  expressed  the  opinion  "that  It  Is  made 
tbe  duty  of  an  assessor  by  statute  to  examine 
the  records  of  the  conveyance  office  to  ascer- 
tain what  taxable  property  there  Is  in  his  dis- 
trict or  parish.  The  record  of  deeds  and  con- 
veyances and  of  mortgages  are  taken  as  tbe 
basis  of  the  assessment.  It  does  not  devolve 
upon  him  to  test  the  validity  of  these  acts  in 
order  that  he  may  ascertain  In  whose  name  to 
assess  tbe  property.  If  an  act  be  not  radically 
null  upon  its  face,  he  is  within  the  law  In  tak- 
ing as  correct  a  recorded  deed  interested  par- 
ties have  for  years  permitted  to  remain  on 
the  record  as  an  adverse  title,  unquestioned 
and  unassalled." 

We  have  been  at  the  pains  to  collate  and 
make  quotations  from  all  of  the  foregoing  au- 
thorities for  the  purpose  of  making  it  plain 
that  In  our  opinion,  the  defects  of  title  which 
the  plaintiffs  suggest  in  their  Injunction  can- 
not be  entertained  in  any  view  that  can  be 
taken  of  them,  as  this  court  is  fully  committed 
to  tbe  theory  that  the  assessors  are  authoriz- 
ed to  act  upon  the  face  of  titles  as  they  ap- 
pear upon  the  record,  and  in  which  interested 
parties  have  apparently  acquiesced  through  a 
series  of  years  without  making  question  or 
complaint.  In  tbe  manner  required  by  law.  Id 
order  to  obtain  correction  or  relief  therefrom. 
With  regard  to  the  allegation  of  plaintiffs'  pe- 
tition, to  the  effect  that  they  had  never  been 
served  with  the  notice  of  the  seizure  and  sale 
of  said  property  as  required  by  law,  one  of  tbe 
plaintiffs  testified  positively  that  be  was  never 
served  with  any  such  notice,  but  on  cross-ex- 
amination admitted  that  Martha  F.  ChurcblU, 
widow  of  Charles  H.  Churchill,  was  his  moth- 
er, that  she  resided  at  No.  1168  St  Charles 
avenue,  and  that  he  lived  with  her.  The  other 
of  the  plaintiffs  made  a  similar  admission  with 
respect  to  her  residence  with  ber  mother.  The 
city  attorney  Introduced,  over  the  objection  of 
defendant's  counsel,  a  notice  which  was  sign- 
ed by  the  city  treasurer,  and  addressed  to 
Martha  F.  Churchill,  Charles  R.  CburchlU,  and 
Miss  Ida  Churchill,  of  date  April  23,  1895. 
the  purport  of  which  Is  that  the  aforesaid 
parties  are  advised  that  city  taxes  against  the 
property  In  question  for  the  years  1883  to 
1895,  inclusive,  "are  unpaid  and  deUnquent," 
and  "that  after  the  expiration  of  twenty  days 
from  the  service  of  this  notice.  If  said  taxes, 
interest,  and  costs  are  not  paid  to  tbe  dty 
treasurer,  proceedings  wIU  be  at  once  taken 
according  to  law,  and  said  property  advertia- 
ed  and  sold  to  satisfy  said  taxes.  Interest  and 
costs."  The  official  return  thereon  Indorsed  Is 
that  It  was  served  "on  Widow  Martha  F. 
Churchill  In  person,  a  person  apparently  above 
the  age  of  fourteen  (14)  years,  residing  at  No. 
1168  St  Charles  street" 

In  our  opinion,  such  a  notice,  addressed  to 
these  Joint  owners  against  whom  the  property 
in  question  had  been  assessed,  and  In  whom 
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the  title  appeared  to  be,  and  aerred  upon  one 
of  the  three  In  person  at  the  domicile  wherein 
all  three  at  the  time  resided,  is  a  sufficient  com- 
pliance with  the  requirements  of  the  revenne 
law.  Act  1888,  p.  129,  No.  85,  SS  50,  51.  Tax 
statutes  are  sul  generis,  and  neither  such  a 
notice  nor  the  service  thereof  need  possess  the 
tcclinical  Bufflcienc7  of  the  citation  and  return 
proYlded  in  the  Code  of  Practice.  There  is  no 
particular  form  of  notice  prescribed  by  the 
revenue  laws.  The  objection  urged  by  coun- 
sel for  plaintifTs  In  Injunction  is  that  no  proof 
was  administered  of  the  capacity  of  the  officer 
whose  name  is  appended  to  the  return,  and 
that  the  return  does  not  state  his  capacity. 
But  no  such  objection  was  urged  to  its  admis- 
sibility at  the  time  same  was  Introduced  and 
filed  in  evidence;  the  only  objection  then  made 
betaig  that  the  offer  came  too  late,  the  case 
havlog  been  dosed.  This  objection  having 
been  overruled,  counsel  reserved  a  bill  of  ex- 
ceptions. Necessarily,  any  other  objection 
there  may  have  existed  thereto  was  presmn- 
ably  waived.  Inasmuch  as  no  pcoot  was  ad- 
ministered with  regard  to  the  alleged  Imper- 
fection and  tnsufflciency  of  description  of  the 
property  In  the  assessment  our  inference  Is 
that  that  ground  of  complaint  has  been  aban- 
doned. BntertainlDg  these  views,  the  Judg- 
ment appealed  from  Is  erroneous,  and  must 
be  reversed.  It  Is  therefore  ordered  and  de- 
creed that  the  Judgment  appealed  from  be 
annulled  and  reversed,  and  It  is  farther  or- 
dered and  decreed  that  the  demands  of  the 
plaintiffs  In  injunction  be  rejected  and  disal- 
lowed, and  that  they  pay  all  costs  of  both 
courts.  It  is  further  ordered  that  the  rule 
taken  In  behalf  of  the  city  be  made  absolute, 
and  that  a  writ  of  seimie  and  possession  Is- 
sue as  therein  prayed  for,  addressed  to  the 
civil  sheriff  of  the  parish  of  Orleans,  command- 
ing him  to  seize  the  property  therein  describ- 
ed, and  place  the  city  of  New  Orleans  in  actual 
possession  thereof,  and  that  the  defendants  in 
role  be  decreed  to  pay  aU  costs  of  proceed- 
ings therein. 
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(Supreme  Court  of  Alabama.     April  4,  1899.) 
IXTOziOATnio  iJQUOBa — iLixoAi.  Balbs — AUTHOa- 

ITT  OF   SBI.I.IB. 

1.  A  sale  Of  UqnorB  by  a  person  neither  the 
owner  thereof  nor  aathorizea  by  the  owner  to 
sell  is  within  Acta  1880-^1,  p.  187,  maldng  the 
sale  of  lignors  in  Bibb  connty  a  misdemeanor. 

2.  A  person  ddivertng  liquors  not  owned  by 
him,  and  which  he  is  not  authorized  to  sell,  to 
another,  under  an  a^eement  by  which  the  lat- 
ter pays  him  the  price,  to  be  used  in  replacing 
the  liquor  sold,  is  not  a  mere  agent  of  the  trans- 
feree to  replace  the  lienor  delivered,  bnt  a  sell- 
er, within  said  provisions. 

Appeal  frtnn  Bibb  county  court;  N.  H. 
Tbompson,  Judge. 

Thomas  M.  Taylor  was  convicted  of  violat- 
ing the  local  option  law  in  Bibb  county,  and 
be  appeals.    Affirmed. 
25  So.- 


Upon  the  trial  of  the  cause  the  state  intro- 
duced a  witness  who  testified  that  on  a  cer- 
tain day,  at  a  certain  place,  within  13  months 
before  the  finding  of  the  indictment,  he  pur- 
chased a  pint  of  wbisliy  from  the  defendant, 
and  paid  him  40  cents  in  cash  for  it.  The  de- 
fendant offered  in  evidence  a  showing  as  to 
what  one  William  Lilze,  an  absent  witness, 
would  testify  if  present.  In  which  it  was  stat- 
ed that  the  said  witness  would  testify  that, 
on  the  day  the  state's  witness  testified  be  pur- 
chased the  whisky  from  the  defendant,  the 
defendant  was  bringing  to  him  (Iillze)  tbe 
whisky,  and,  when  it  was  delivered,  it  was 
one  pbit  short.  Upon  the  Introduction  of  this 
showing,  the  solicitor  objected  to  its  introduc- 
tion hi  evidence.  The  court  sustained  the  ob- 
jection, and  the  defendant  duly  excepted. 
The  defendant  introduced  other  witnesses  to 
prove  that,  at  the  time  designated,  the  de- 
fendant had  in  his  possession  whisky  which 
they  (the  witnesses)  had  ordered,  and  whicb 
was  subsequently  delivered  to  them  by  the  de- 
fendant The  state  objected  to  this  testimony 
by  said  witness,  the  court  sustained  the  objec- 
tion, and  the  defendant  duly  excepted.  The 
substance  of  the  testimony  of  the  defendant 
himself,  as  a  witness  in  his  own  behalf,  is  suf- 
ficiently stated  In  the  opinion.  Upon  the  in- 
troduction of  all  the  evidence,  the  court  at  the 
request  of  the  state,  gave  to  the  Jury  the  fol- 
lowing written  chuge:  "I  charge  you,  gen- 
tlranen  of  the  jury,  that  If  you  believe  the 
evidence  in  this  case  beyond  a  reasonable 
doubt  you  must  find  the  defendant  guilty  as 
charged  in  the  indictment."  To  the  giving  of 
this  charge  tbe  defendant  duly  excepted. 

Logan  &  Van  de  Oraaff  and  W.  G.  Darden, 
for  appellant  Charles  O.  Brown,  Atty.  Qen., 
and  W.  W.  Lavender,  for  the  State. 

SHARPE,  J.  A  special  statute,  approved 
February  28,  1881  (Acts  1880-81,  p.  187), 
makes  the  sale  of  spirituous,  vinous,  or  malt 
liquors  in  Bibb  county  a  misdemeanor.  A 
sale  completed,  whicb  passes  title  to  the  liq- 
uors as  between  the  parties  to  the  contract  1* 
within  its  terms.  The  sale  of  such  intoxicat- 
ing liquors  is  the  mischief  Intended  by  the 
lawmakers  to  be  suppressed,  and  the  act  of 
selling,  without  regard  to  the  ownership  of  the 
seller,  comes  within  the  spirit  as  well  as  the 
letter  of  the  prohibition.  The  only  tendency 
of  the  evidence  called  for  by  the  questions  to 
witnesses  whereto  objections  were  sustained, 
and  likewise  of  the  writing  taken  as  the  state- 
ment of  the  absent  witness,  Lilze,  was  to 
show  that  defendant  was  not  the  owner  of  the 
whlslcy  be  was  charged  with  selling.  The 
sale,  vel  non,  being  the  question  at  Issue,  such 
evidence  was  Immaterial.  Some  conflict  ap- 
pears in  the  testimony  as  to  the  circumstances 
attending  tbe  transaction,  bnt  there  Is  none 
as  to  the  fact  that  a  sale  was  made  by  the 
defendant  as  charged  In  the  indictment.  The 
defendant  himself  testified  to  the  effect  that 
he  gave  Parker  a  pint  of  whisky,  stating  at 
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the  time  that  It  was  not  his,  and  tbat,  a  few 
minutes  thereafter,  Parker  expressed  donbt  as 
to  whether  he  could  get  whisky  to  replace  it, 
whereupon  he  told  Parker  he  conld  pay  him 
for  it,  and  that  he  (defendant)  would  replace 
the  whisky,  and  that  he  then  accepted  from 
Parker  35  or  40  cents  In  payment  for  the 
whisky.  This  was  not  the  creation  of  an 
agency  in  defendant  to  replace  liquor,  like  the 
transaction  considered  in  Amos  v.  State,  73 
Ala.  498.  It  appears  that  the  result  of  the 
second  thought,  if  not  of  the  first  intention, 
was  strictly  a  sale. 

In  the  absence  of  conflicting  testimony  to 
the  fact  of  guilt,  a  charge  offirmatlye  of  guilt, 
predicated  upon  the  belief  of  the  testimony 
by  the  jury,  may  be  given,  though  this  court 
has  reiterated  that  such  a  charge  is  of  doubt- 
ful propriety,  as  against  a  defendant  In  a 
criminal  case,  and  should  never  be  given 
where  there  Is  any  evidence  upon  which  a 
verdict  of  acquittal  could  be  based)  or  where 
the  facts  In  evidence  pointing  to  guilt  rest  in 
Inference  only.  In  view  of  uncontradicted 
evidence  touching  the  defendant's  gnllt,  and 
of  the  conclusive  character  Imparted  to  It  by 
the  admissions  in  court  of  the  defendant,  we 
cannot  say  that  there  was  error  either  In  the 
giving  of  the  written  charge  requested  by  the 
solicitor,  or  In  the  reference  thereto  by  the 
court  upon  the  recall  of  the  Jury.  To  recall 
the  Jury,  after  their  retirement,  for  the  pui^ 
pose  of  giving  further  proper  instructions,  is 
within  the  discretion  of  the  trial  court  Coo- 
per V.  State,  79  Ala.  64. 

Affirmed 


(m  Ala.  ») 

TAI/BEBT  V.  STATE. 
(Supreme  Court  of  Alabama.    April  20,  1889.) 
LutoiRT — Intbut — JUBT  —  Rbi«ohabi,b    Dodbt. 

1.  Where  the  taking  is  in  the  presence  of  the 
owner  or  others,  otherwise  than  by  robbery, 
and  there  is  no  subsequent  denial  or  conceal- 
ment, it  does  not  raise  the  presumption,  as  a 
matter  of  law,  that  a  feloaioDS  Intent  did  not 
exist,  but  the  question  is  for  the  jury,  unless 
the  proof  leaves  no  room  for  any  reasonable 
inference  either  way. 

2.  A  doubt  for  which  a  "reason  can  be  giv- 
en" is  not  necessarily  a  reasonable  donbt;  the 
doubt  on  which  a  right  to  acquittal  is  predicat- 
ed must  be  actual  and  snlmtantial,  and  not  ca- 
pricious and  speculative. 

3.  The  state  mast  prove  accused's  guilt,  and 
not  the  falsity  of  his  defense,  beyond  a  rea- 
sonable doubt. 

4.  An  instruction  that  the  state  must  prove 
nn  affirmative  defense  false  to  a  "moral  cer- 
tainty" is  erroneous. 

Appeal  from  circuit  court,  Washington 
county;   William  S.  Anderson,  Judge. 

Dan  Talbert  was  convicted  of  larceny,  and 
he  appeals.    Affirmed. 

The  evidence  for  the  state  tended  to  show 
that  the  defendant  took  the  gun  in  the  pres- 
ence of  one  of  the  state's  witnesses,  and  was 
seen  carrying  it  off  by  the  owner  of  the  gun; 
tbat.  upon  the  owner  requesting  him  to  re- 
turn the  gun,  he  said  that  he  would  do  so  if 


the  owner  wvuld  pay  him  dght  dollars  that 
said  owner  owed  the  defendant;  that  the 
owner  paid  the  defendant  the  eight  dollars, 
but  that  he  still  refused  to  deliver  him  the 
gun.  The  evidence  for  the  defendant  tended 
to  show  that  he  won  the  gun  at  a  game  of 
cards  with  the  owner;  that,  after  winning  It, 
he  allowed  the  owner  to  keep  it,  and  that  be 
subsequently  took  the  gun  In  the  presence  of 
the  owner  and  other  persons,  and  told  the 
owner  that  he  would  return  It  to  him  upon 
the  owner  paying  him  forty  dollars,  which 
was  the  estimated  value  of  the  gun;  that, 
after  the  owner  paid  him  eight  dollars,  the 
defendant  stated  to  him  that,  upon  the  pay- 
ment of  the  balance  of  the  forty  dollars  he, 
the  owner,  owed  the  defendant,  the  latter 
would  return  the  gun.  Upon  the  introdnc- 
tlon  of  all  the  evidence,  the  defendant  re- 
quested the  court  to  give  to  the  Jury  the  fol- 
lowing written  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of 
them  as  asked:  (1)  "The  court  charges  the 
Jury  that  if  they  beUeve  the  evidence  they 
must  find  the  defendant  not  gnilty."  (2) 
'The  court  charges  the  Jury  that  unless  they 
believe  from  all  the  evidence  that  the  defend- 
ant is  gnilty  as  charged  in  the  Indictment, 
without  a  single  doubt  for  which  a  reason 
can  be  given,  then  they  must  find  the  defend- 
ant not  guU^."  (8)  "The  court  charges  the 
Jury  that  unless  they  believe  from  all  the  evi- 
dence, without  a  single  doubt  for  which  a 
reason  can  be  given,  that  the  defendant  took 
the  gnn  with  the  intent  to  steal,  they  must 
find  the  defendant  not  guUty."  (4)  "The 
court  charges  the  Jury  that,  if  they  believe 
from  the  evidence  that  the  state  has  proven 
facts  tending  to  show  the  guilt  of  the  ac- 
cused, the  burden  Is  then  on  the  defendant  to 
introduce  some  evidence  of  an  affirmative  de- 
fense, but,  when  the  defendant  has  done  this, 
the  burden  is  upon  the  state  to  prove  beyond 
every  reasonable  doubt  and  to  a  moral  cer- 
tainty that  this  affirmative  defense  is  false." 
(6)  "The  court  charges  the  Jury  that  if  they 
believe  from  all  the  evidence  that  the  gnn 
was  taken  openly  In  the  presence  of  Jack 
Coleman  or  others,  and  that  there  was  no  sub- 
sequent attempt  to  conceal  it  connected  with 
any  claim  of  right  whatever,  then  they  mnst 
find  the  defendant  not  guilty."  (S)  "The  court 
charges  the  Jury  that  if  they  believe  from  all 
the  evidence  that  the  defendant  took  the  gun 
openly  in  the  presence  of  the  owner  or  others, 
and  at  the  time  of  the  taking  he  offered  to 
return  the  gun  to  the  owner,  provided  tbat 
the  owner  would  pay  him  eight  dollars, 
which  he  claimed  to  be  due  from  the  owner 
to  him,  then  they  cannot  presume  that  a  felo- 
nious Intent  existed  at  the  time  of  the  taking, 
and  must  find  the  defendant  not  guilty." 

Edward  P.  Wilson,  for  apitellant    Charles 
G.  Brown,  Atty.  Gen.,  tor  the  State. 

TYSON,  J.    There  is  a  conffict  in  the  de- 
cisions of  this  court  upon  the  question  where 
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a  defendant  la  charged  with  larceny,  and  the 
evidence  discleeeB  that  the  taking  was  open 
and  In  presence  of  the  owner  or  other  per- 
sons, and  there  Is  no  subsequent  denial  or 
concealment  of  the  act,  as  to  whether  he  can, 
as  a  matter  of  law,  be  convicted.  The  earli- 
est case  hi  this  state  Is  McMuUen  y.  State,  58 
Ala.  531,  where  the  role  was  declared  to  be: 
"If  It  should  api>ear  that  the  prisoner  took 
the  prosecutor's  goods  openly,  In  his  presence, 
ae  the  presence  of  other  persons,  and  not  by 
robbery,  or,  bavhig  them  In  possession,  avow- 
ed the  fact  before  he  was  questioned  con- 
cemlDg  them,"  etc.,  'Hhese  drcamstances 
wonld  be  pregnant  evidence  to  the  Jury  that 
the  taking  was  without  felonious  Intent,  bat 
a  mere  trespass."  They  were  "pregnant  dr* 
cnmstances"  for  the  consideration  of  the  Jury, 
bat  It  was  their  province  to  determine  whetb* 
er  the  presumption  favorable  to  the  prisoner 
arising  from  them  was  not  repelled.  In  view 
of  all  the  evidence.  Notwithstanding  this 
case  was  expressly  overruled  upon  this  point 
in  Johnson's  Case,  78  Ala.  523,  which  we  will 
give  an  extended  notice  later  on,  this  court, 
In  the  case  of  Barnes  v.  State,  108  Ala.  44, 16 
South.  801,  reafilrmed  the  doctrine  there  de- 
clared, and  cited  it  with  approval,  when  Jas- 
tice  McClellan  said:  "Charge  8,  refused  to 
the  defendant,  In  effect  declared  that  there 
cannot  be  a  larceny  when  the  capture  Is  open 
and  in  the  presence  of  other  persons,  and 
there  Is  no  subsequent  denial  or  concealment 
of  the  act.  This  Is  not  the  law,  and  the 
charge  was  well  refused."  It  must  not  be 
overlooked  that  It  is  a  question  of  Intent  we 
are  called  upon  to  deal  with,  and  Its  existence 
Is  only  susceptible  of  ascertainment  from 
proof  of  acts,  conduct,  or  declarations  of  the 
prisoner,  and  must,  of  necessity,  lie  in  infer- 
ence, and  be  solely  dedudble  as  an  Inferential 
fact  from  the  evidence  showing  his  acts,  con- 
duct, declaratlonB,  and  other  circumstances 
attendant  upon  the  taking.  It  may  be  that 
a  bold  and  reckless  thief,  in  order  to  relieve 
himself  of  the  criminal  act,  might  adopt  the 
plan  of  taking  the  personal  property  of  any 
other  in  the  very  presence  of  the  owner  mr  of 
other  persons.  If  he  had  the  felonious  In- 
tent,—and  this  he  most  have  to  make  him  a 
thief,— such  a  taking  and  carrying  away 
would  rather  aggravate  the  offense  than  oth- 
erwise. Certainly,  the  law  offers  no  premi- 
um, such  as  his  acquittal,  for  bis  venality, 
which  wonld  only  tend  to  make  the  bold  more 
bold  and  the  reckless  more  reckless.  If  the 
manner  of  taking  is  adopted  as  a  mere  de- 
vice to  steal,  he  would  be  none  the  less  guilty 
than  he  would  have  been  had  he  adopted  the 
methods  of  a  "sneak  thief."  Again,  a  daring 
thief  could  adopt  this  device  to  steal  the 
goods  of  another  under  a  simulated  or  fraud- 
ulent claim  of  ownership,  or  to  satisfy  a  pre- 
tended or  fraudulent  debt  which  he  might 
dalm  against  the  owner.  As  aptly  said  by 
Chief  Justice  Brickell  In  McMuUen's  Case: 
''We  do  not  understand  that  larceny  cannot 
be  committed  when  goods  are  openly  taken 


from  the  possession  of  the  owner  without 
'force,  or  even  without  fraud;  nor  that  be- 
cause there  is  no  secrecy  attending  the  taking 
and  carrying  away,  bat  It  Is  avowed  without 
Inquiry,  the  offense  cannot  be  committed.  If 
such  was  the  law,  the  bolder  and  more  reck- 
less the  criminal,  the  greater  his  chances  of 
escaping  conviction.  Clandestlnlty  and  false- 
hood are  usual  attendants  of  larceny,  bnt  It 
is  sometimes  committed  openly,  and  bddly 
avowed." 

This  brings  a>  to  a  conrideration  of  the 
doctrine  announced-  in  Johnson's  Case.  An 
examination  of  that  case  discloses  the  fact  to 
be  that  the  taking  and  carrying  away  was  by 
the  express  consent  and  direction  of  the  own- 
er. The  defendant  was  ordered  by  the  prose- 
cutor to  take  the  articles  from  the  counter  In 
the  store,  and  carry  them  to  his  (prosecutor's) 
house.  In  compliance  with  this  command, 
the  defendant  (^>enly,  in  the  presence  of  the 
owner  and  others,  picked  up  the  articles  of 
merchandise  charged  to  have  been  stolen,  and 
walked  out  of  the  store  with  them,  remark- 
ing that  he  did  not  believe  he  would  ever  get 
his  pay  for  labor  performed  by  him  upon  the 
farm  belonging  to  the  father  of  the  prose- 
cutor, and  upon  which  the  prosecutor  also 
worked,  and  that  he  would  take  the  goods, 
and  save  that  much.  To  constitute  larceny, 
the  taking  must  be  tortlons,  and  against  the 
consent  of  the  owner,  as  well  as  with  a  felo- 
nious Intent  to  deprive  the  owner  of  his  prop- 
erty. If  his  possession  is  acquired  with  the 
consent  of  the  owner,  and  the  anlmo  furandl 
Is  formed  after  the  caption  has  been  com- 
pleted and  the  possession  acquired.  It  is  not 
larceny,  but  may  be  embezzlement.  Clark, 
Or.  Law,  p.  164,  {  863;  Green  v.  State,  68  Ala. 
539.  Under  these  facts,  which  were  undis- 
puted, the  prisoner  was,  as  a  matter  of  law, 
entitled  to  have  the  court  charge  the  Jury 
affirmatively  to  acquit  him  of  the  charge  of 
larceny,  without  reference  to  whether  the 
taking  was  openly  In  the  presence  of  the  own- 
er or  others.  Therefore  what  Is  said  in  the 
opinion  upon  the  subject  of  an  open  taking  of 
the  goods  In  the  presence  of  the  owner  or 
other  persons  was  unnecessary  to  a  decision 
of  the  question  presented  upon  the  facts, 
and  must  be  regarded  as  dictum.  Notwith- 
standing the  Case  of  McMullen  Is  overruled 
in  this  dictum,  we  are  of  the  opinion  that  Mc- 
MuUen's Case  asserts  the  correct  rule,  and 
we  adopt  It,  and  this  dictum  In  conflict  with 
It  is  overruled. 

The  foregoing  considerations  show  that  the 
taking  of  goods  in  the  presence  of  the  owner 
or  other  persons,  otherwise  than  by  robbery, 
will  not  raise  the  presumption,  as  a  matter  of 
law,  that  a  felonious  Intent  did  not  exist  In 
the  mind  of  the  defendant,  but  that  Its  exist- 
ence or  nonexistence  should  be  submitted  to 
the  Jury  for  their  determination  when  the 
other  essentials  of  the  charge  of  larceny  were 
shown  by  the  evidence,  such  as  the  taking 
and  carrying  away  against  the  will  of  the 
owner,  etc.    Nor  do  we  mean  to  be  under- 
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stood  849  saying  that  cases  cannot  arise  where 
the  fact  of  intent  la  Involved.  Its  existence 
or  nonexistence  cannot  be  affirmed  as  a  mat- 
ter of  law,  but.  In  such  cases,  the  evidence 
must  be  clear,  and  leave  no  room  for  any  rea- 
sonable inference  against  its  existence  or  non- 
existence. 

What  we  have  said  serves  to  demonstrate 
there  was  no  error  In  refusing  to  the  defend- 
ant charges  numbered  1,  5,  and  6.  Charges 
2  and  3  predicated  the  right  of  the  defendant 
to  an  acquittal.  If  the  Jury,  from  all  the  evi- 
dence, had  a  single  doubt  of  his  guilt  for  which 
a  reason  could  be  given.  "A  mere  doubt, 
however  honestly  entertained,  is  not  enough 
upon  which  to  base  an  acqulttaL  Nor  is  a 
doubt  for  which  a  reason  may  be  given  nec- 
essarily a  reasonable  doubt,  although  a  rea- 
sonable doubt  may  be  a  doubt  for  which  a 
reason  can  be  assigned."  Koberts  v.  State 
(Ala.)  25  South.  238.  Obviously  this  is  true, 
since  the  doubt  must  be  actual  and  substan- 
tial to  entitle  a  defendant  to  an  acquittal,  and 
therefore  a  reasonable  doubt,  while  a  doubt 
for  which  a  reason  can  be  given  may  be  ca- 
pricious, speculative,  and  without  the  shadow 
of  substance.  Peagler  ▼.  State,  110  Ala.  13, 
20  South.  363.  Charge  4  was  bad  In  requir- 
ing the  state  to  prove  beyond  a  reasonable 
doubt  the  falsity  of  the  defense  interposed  by 
the  defendant  All  that  can  be  required  o' 
the  state  is  to  prove  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt.  The  Judg- 
ment of  the  circuit  court  must  be  affirmed. 
Affirmed. 


(m  Ala.  154) 


BEITS  ▼.  COBB. 


(Supreme  (Tonrt  of  Alabama.    April  18,  1899.) 

APFEAI.A.BLB     ObdSBS  —  EUOUTOBS  —  REHOVAIi  — 

Failubb  to  Grva  ADDiriouAi.  Bond — Misoos- 

DUOT— WHJ*— POWBB  TO  BbLI.  EsTATB. 

1.  An  order  requiring  the  giving  of  an  addi- 
tional bond  by  an  executor  is  not  appealable. 

2.  Conceding  an  order  requiring  an  executor 
to  give  an  additional  bond  to  be  appealable,  be 
may  be  removed  for  failure  to  comply  with  It 
daring  the  pendency  of  an  appeal  by  him  there- 
from, where  no  supersedeas  bond  was  given, 
under  Code  1896,  {  442,  providing  that  an  ap- 
peal from  a  judgment  or  order  requiring  the 
performance  of  some  act  shall  not  stay  the  ex- 
ecution of  the  judgment  unless  a  supersedeas 
bond  be  given. 

3.  A  devise  of  testatrix's  entire  property  in 
trust,  with  power  in  the  executor  to  dispose  of 
the  same  as  he  may  see  fit  but  without  provid- 
ing for  the  payment  of  her  debts,  gives  the 
trustee  no  power  to  dispose  of  tlie  property 
without  providing  for  the  payment  of  debts. 

4.  On  the  hearing  of  an  application  to  remove 
an  executor  for  misconduct,  evidence  that  he 
has  disposed  of  lands  of  the  estate  without  au- 
thority from  the  probate  court  is  admissible. 

Appeal  from  probate  court,  Ck>necuh  coun- 
ty; John  D.  Burnett,  Special  Judge. 

Application  by  J.  F.  Betts  for  the  removal 
of  John  M.  C!obb  as  executor  of  the  last  will 
of  Orrie  A.  Cobb,  deceased.  From  a  Judg- 
ment denying  the  application,  petitioner  ap- 
peals.   Reversed. 


The  proceedings  in  this  case  were  had  on  a 
petition  filed  by  the  appellant,  John  F.  Betts, 
in  the  probate  court  of  Conecuh  county,  ask- 
ing for  the  removal  of  the  appellee,  John  M> 
Cobb,  as  executor  of  the  last  will  of  Orrie  A. 
Cobb,  deceased.  The  petition  was  filed  oa 
November  3,  1897.  It  was  averred  in  the  pe^ 
tltion  that  the  petitioner  was  a  creditor  of  the 
estate  of  Orrie  A.  Cobb,  deceased,  and  that 
John  M.  Cobb  was  the  duly-qualified  executor 
of  said  estate,  under  the  last  will  and  testa- 
ment of  Orrie  A.  Cobb,  having  been  nominated 
thereto  in  the  bill  and  appointed  by  the  pro- 
bate court;  that  on  October  8,  1897,  on  the 
application  of  the  petitioner,  a.  decree  waa 
rendered  by  the  probate  court  of  Conecob 
county,  requiring  that  within  15  days  from  the 
date  of  said  decree  said  John  M.  Cobb,  as  ex* 
ecutor  of  the  will  of  O.  A.  Cobb,  deceased, 
give  bond,  in  the  sum  of  $6,000,  for  the  faith- 
ful administration  of  his  trust,  but  that  he 
had  failed  or  refused  to  give  said  bond,  as  re- 
quired by  said  decree;  that  said  Cobb  was  us- 
ing the  property  belonging  to  said  estate  for 
his  own  private  use  and  benefit;  that  he  had 
failed  to  make  and  return  inventories  of  said 
estate,  as  required  by  law,  and  had  never  made 
any  partial  or  annual  settlement  of  bis  admin- 
istration; that  he  had  executed  a  mortgage  on 
the  property  belonging  to  said  estate  without 
being  authorized  to  do  so,  and  had  disposed 
of  the  assets  of  said  estate  without  authority 
of  law  and  without  an  order  of  the  court; 
that  he  bad  collected  debts  belonging  to  said 
estate,  and  invested  the  money  of  the  estate 
for  his  own  benefit,  without  authority,  and 
that  he  bad  kept  no  account  between  hhnseU 
and  said  estate.  The  respondent,  John  M. 
Cobb,  as  executor,  filed  his  answer,  in  which 
be  denied  that  he  had  been  guilty  of  malad- 
ministration of  the  estate  of  O.  A.  Cobb,  de- 
ceased, as  averred  in  the  petition,  and  admit- 
ted that  he  had  not  given  the  bond  as  require 
ed.  On  the  hearing,  it  was  shown  that  oa 
October  8, 1897,  on  the  petition  of  J.  F.  Betts, 
the  probate  court  had  rendered  a  decree  re- 
quiring John  M.  Cobb,  as  executor  of  the  es- 
tate of  Orrie  A.  Cobb,  deceased,  to  give  a 
bond  for  the  faithful  administration  of  his 
trust,  in  the  sum  of  $6,000,  within  15  days 
from  the  rendition  of  said  decree;  that  said 
John  M.  Cobb  did  not  give  the  bond  as  re- 
quired, but,  before  the  expiration  of  the  15 
days  from  the  date  of  the  rendition  of  said 
decree  requiring  him  to  give  bond,  he  had 
taken  an  appeal  to  the  circuit  court  from  said 
decree^  but  in  taking  said  appeal  he  had  given 
no  bond,  except  security  for  the  costs  of  said 
appeal.  Upon  the  petitioner  oCCerlng  to  Intro- 
duce in  evidence  said  decree  of  the  probate 
court  rendered  October  8, 1897,  the  respondeat 
objected  to  Its  introduction  la  evidence,  the 
court  sustained  this  objection,  and  to  this  rul- 
ing the  petitioner  duly  excepted.  The  vrill  of 
Orrie  A.  Cobb,  deceased,  was  Introduced  In 
evidence.  In  said  will  the  testatrix  appointed 
her  husband,  John  M.  Cobb,  as  executor  of 
her  said  will,  and  "as  trustee  to  take  and  hold 
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under  the  tenns  of  this,  my  last  will  and  testa- 
m^it,  all  of  my  property."  The  second  item 
of  said  will  was  as  follows:  "I  give  and  be- 
queath to  the  said  John  M.  Cobb,  as  trustee, 
all  property,  whether  real,  personal,  or  mixed, 
of  which  I  may  die  seised  and  possessed, 
wherever  situated,  to  bare  and  to  hold  the 
same  as  trustee  for  my  two  sons,  Johnnie  S. 
Cobb  and  Willie  A.  Cobb,  In  the  maimer  and 
subject  to  the  conditions,  limitations,  and  re- 
strictions hereinafter  set  forth."  Among  the 
property  thus  bequeathed  In  trust  was  a  hotel, 
and  the  lot  upon  which  It  was  situated.  The 
third  Item  of  the  will  related  to  the  manage- 
ment of  said  hotel  by  the  executor.  The 
fourth  Item  of  the  will  was  as  follows:  "I  au- 
thorize my  aforesaid  husband,  John  M.  Cobb, 
as  executor  or  trustee  under  the  terms  of  this 
will,  to  sell  and  convey,  collect  and  reinvest, 
any  and  all  property,  whether  real,  personal, 
or  mixed,  which  may  come  into  his  possession 
or  under  his  control,  as  executor  or  trustee, 
under  the  terms  of  this  will,  and  to  do  and 
perform  all  matters  and  things  relating  to  the 
management  of  my  said  estate  In  such  man- 
ner as  he  may  deem  best,  under  the  terms  of 
this,  my  last  will  and  testament,  until  the 
younger  of  my  aforesaid  two  sons  shall  have 
reached  the  age  of  twenty-one  years,  at  which 
time  It  Is  my  wUl  that  my  executor  and  trus- 
tee, after  deducting  all  expenses  of  educating, 
maintaining,  and  raising  my  said  two  sons, 
make  an  equal  division  of  my  said  estate  be- 
tween my  said  two  sons,  or  the  survivor  of 
them,  and  the  said  Jotm  M.  Cobb,  my  hus- 
band, If  he  be  then  living."  It  was  further 
shown  that  on  September  29,  1897,  John  M. 
Cobb,  as  executor  of  the  last  wlU  and  testa- 
ment of  O.  A.  Cobb,  deceased,  executed  a 
mortgage  upon  the  property  of  the  testatrix's 
estate  to  Grlel  Bros,  and  others.  No  evidence 
was  Introduced  to  show  the  execution  of  said 
mortgage.  John  M.  Cobb,  as  a  witness,  tes- 
tified to  the  execution  of  said  mortgage,  and 
also  testified  to  the  payment  of  some  of  the 
debts  of  the  estate.  During  the  examination 
of  John  M.  Cobb  as  a  witness,  the  petitioner 
asked  him  the  following  question:  "Didn't 
you  sell  80  acres  of  land  belonging  to  the  es- 
tate of  O.  A.  Cobb  •  •  •  without  any  or- 
der from  the  probate  court?"  The  defendant 
objected  to  this  question,  the  court  sustained 
the  objection,  and  to  this  ruling  the  petitioner 
duly  excepted.  Upon  the  hearing  of  aU  the 
evidence,  the  court  rendered  a  decree  denying 
the  prayer  of  the  petition,  and  refusing  to  re- 
move John  M.  Cobb  from  the  executorship  of 
the  estate  of  Orrle  A.  Cobb,  deceased.  From 
this  decree  the  petitioner  appeals,  and  assigns 
as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved. 

O.  R.  Famham  and  J.  T.  Jones,  for  appel- 
lant. 

SH.\RPE,  J.  The  power  of  a  testator  to 
exempt  his  executor  from  giving  bond  to  se- 
cure the  performance  of  his  duties  is  given 


alone  by  statute.  Code,  |  67.  The  same  stat- 
ute places  a  limitation  upon  the  power,  so 
that.  In  addition  to  the  authority  vested  in 
the  probate  Judge  to  require  such  bond  of  his 
own  motion  when  the  estate  is  likely  to  be 
wasted,  any  person  Interested  In  the  estate 
may  do  so  upon  showing  his  Interest,  and  that 
it  is  or  will  be  endangered  for  want  of  se- 
curity. 

In  Smith  V.  PhlUlps,  54  Ala.  8,  it  was  held 
that  a  creditor  Is  a  person  Interested,  within 
the  meaning  of  the  statute,  and  the  theory  of 
such  interest  was  said  to  be  that  the  law 
charges  the  whole  property  of  the  decedent 
primarily  with  the  payment  of  his  debts,  sub- 
ject to  legal  exemptions.  The  order  of  the 
probate  court  requiring  bond  of  the  appdlee, 
which  was  offered  in  evidence  by  the  appel- 
lant, appears  to  have  been  made  upon  regular 
proceedings  on  the  hearing  of  his  application 
to  require  the  appellee  to  give  bond,  whereat 
the  appellee  appeared  and  unsncceflSfuUy  at- 
tempted to  show  cause  against  the  application. 
We  are  not  Informed  by  the  record*  of  the 
groimd  upon  which  the  order  was  objected  to, 
or  upon  which  it  was  excluded  by  the  court; 
but,  recognizing  no  other  ground,  we  presume 
its  exclusion  was  for  the  reason  that  it  bad 
been  appealed  from.  We  think  the  ruling 
was  erroneous  for  the  reason  that  the  order 
was  not  such  as  could  be  appealed  from.  It 
did  not  order  the  executor's  removal  In  case 
he  failed  to  give  the  bond;  and,  until  such 
order  of  removal  was  made,  the  status  of  the 
executor  was  unchanged,  and  the  interest  of 
no  one  was  altered  by  the  order. 

In  Boynton  v.  Nelson,  46  Ala.  501,  it  was 
said  by  Justice  Saffold  of  a  similar  provision 
for  requiring  additional  bonds  (Code,  i  93): 
"I  Imagine  no  ap];>eal  can  be  taken  from  the 
order  requiring  the  additional  bond,  because 
none  Is  expressly  given,  and  It  is  not  a  final 
order.  The  party  cannot  be  said  to  be  In- 
jured unless  he  Is  removed.  Besides,  if  he 
give  the  bond,  his  liability  Is  not  thereby  in- 
creased beyond  what  it  should  be,  and  If  he 
fan  to  do  so  he  has  his  remedy  on  his  appeal 
from  the  order  removing  him."  This  conclu- 
sion is  further  strengthened  by  the  fact  that 
special  provision  Is  made  for  an  appeal  from 
an  order  of  removal  (Code,  {  458),  In  which 
case  a  special  bond  is  required  to  prosecute 
the  appeal  to  effect,  and  until  the  same  is  de- 
cided faithfully  to  discharge  his  duties  as 
such  executor  or  administrator.  Id.  t  461. 
That  the  court  may  be  forestalled  In  Its  ef- 
forts to  conserve  an  estate  by  the  taking  of 
an  appeal  without  security  against  Its  malad- 
ministration is  not  In  consonance  with  the  pol- 
icy of  the  statutes;  and;  If  an  appeal  could  lie 
from  an  order  merely  requiring  bond,  the  ne- 
cessity for  such  special  bond  would  be  as  great 
as  In  case  of  appeal  upon  removal.  In  Allen 
V.  Draper,  98  Ala.  580,  13  South.  529,  the  ap- 
peal entertained,  without  objection,  was  from 
an  order  both  requiring  bond  and  ordering  re- 
moval of  the  administrator  if  the  bond  was 
not  given;  and  in  Johnson  y.  Clements  (Ala.) 
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14  South.  14,  whldi  wag  an  appeal  from  the 
chancery  cotirt,  no  question  was  raised  as  to 
whether  the  order  waa  appealable. 

If  It  be  assumed  that  the  order  requiring 
the  bond  was  appealable,  stlU  it  could  not 
operate  to  supersede  the  execution  or  enforce- 
ment of  the  order  without  a  supersedeas  bond. 
Code,  i  442.  When  security  for  costs  only  is 
given,  the  appeal,  if  properly  taken,  suspends 
the  power  of  the  probate  court  over  the  Judg- 
ment or  order  appealed  from,  but  does  not 
suspend  its  operation.  In  such  case,  "what- 
ever measures  are  necessary  for  the  execution 
of  the  decree,  it  is  the  duty  of  the  court,  on 
the  application  of  a  party  In  interest,  to  pur- 
sue as  if  the  appeal  had  not  been  taken." 
Bx  parte  Hood,  107  Ala.  620,  18  South.  176. 
The  execution  of  such  order  lies  in  its  en- 
forcement by  the  removal  of  the  executor  for 
failure  to  give  the  bond  required.  Code,  {  92. 
Such  failure  being  a  ground  for  removal  of 
the  executor,  the  order  should  have  been  re- 
ceived In  evidence,  notwithstanding  the  ap- 
peal to  the  drcnit  court  The  trust  created 
by  the  will  of  Mrs.  Gobb  is  one  in  which  her 
creditors  are  not  provided  for,  and  in  whldi 
they  have  no  Interest  Their  rights  in  the 
estate  depend  not  upon  the  will,  and  they  are 
bound  neither  by  its  disposition  of  the  prop- 
erty nor  the  authority  it  confers  upon  the 
executor  to  manage  and  dispose  of  assets  in 
his  hands.  In  the  execution  of  the  trust  and 
as  iKtween  its  beneficiaries  and  himself,  the 
power  to  dispose  of  property  may  be  ample, 
but  It  cannot  rightfully  be  exercised  in  their 
favor  to  the  prejudice  of  the  creditor,  or  In 
favor  of  one  creditor  as  against  another.  The 
disposition  made  by  the  appellee  of  the  prop- 
erty, real  and  personal,  belonging  to  the  es- 
tate, was  the  proper  subject  of  inquiry  upon 
the  trial.  The  question  asked  by  appellant 
as  to  the  sale  of  land  to  Stallworth  called  for 
evidence  relevant  to  that  Inquiry;  though  its 
weight  may  have  depended  upon  further  evi- 
dence. The  objection  to  that  question  should 
have  been  overruled.  For  the  errors  men- 
tioned, the  Judgment  appealed  from  must  be 
reversed,  and  the  cause  will  be  remanded. 
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QUINN  v.  STATE. 
(Supreme  CJonrt  of  Alabama.  April  6,  1899.) 
Affbai/— Motion  in  Abbibiv-Pinai.  Judohsnt. 
An  appeal  will  not  lie  from  an  order  over- 
ruling a  motion  in  arrest  of  judgmeat,  since  an 
appeal  will  lie  only  from  a  final  Jadgment 
Code,  fig  426,  4406. 

Appeal  from  circuit  court,  FranUln  county; 
Thomas  R.  Rouihac,  Judge. 

Turner  Qulnn  was  convicted  of  bastardy, 
and  he  appeals.    Appeal  dismissed. 

The  only  Judgment  set  forth  In  the  record 
on  the  present  appeal  is  as  follows:  "Comes 
the  solicitor,  A.  H.  Carmlchael,  who  prose- 
cutes for  the  state,  and  the  defendant  in  bis 
own  proper  person,  and,  issue  being  made  up, 
under  the  direction  of  the  court,  as  to  wheth- 


er the  defendant  was  the  real  father  of  the 
dilld  or  not,  thereupon  came  a  Jury  of  good 
and  lawful  men,  to  wit,  W.  R.  Hcrton  and 
eleven  others,  who,  being  duly  hnpaneled  and 
sworn  according  to  law,  who,  upon  their 
oaths,  do  say:  'We,  the  Jury,  find  the  defend- 
ant guilty.'  And  on  the  18th  day  of  Novem- 
ber, 1897,  eomes  the  defendant  and  makes 
and  files  his  motion  for  arrest  of  Judgment  on 
and  for  the  causes  set  out  in  said  motion. 
Upon  consideration  by  the  court.  It  Is  ordered 
and  adjudged  that  said  motion  be  and  is  over- 
ruled, and  it  is  ordered  that  said  motion  be 
and  is  made  part  of  the  record  of  this  case." 

W.  L  BuUock,  for  appellant  W.  H.  Key, 
for  the  State. 

SHABPE,  J.  It  does  not  appear  from  this 
record  that  any  Judgment  was  rendered 
against  the  defendant  from  which  he  could 
appeal  The  ruling  upon  his  motion  in  ar- 
rest of  Judgment  was  necessarily  while  the 
cause  was  pending,  and  before  final  Judgment 
and  it  is  only  from  a  final  Judgment  that  an 
appeal  will  lie  under  section  426  of  the  Code, 
which,  together  with  section  4405,  is  applica- 
ble to  appeals  in  bastardy  cases.  The  ruling 
was  not  upon  a  motion  for  a  new  trial,  such 
as  may  be  appealed  from  under  section  434 
of  the  Code.  To  render  the  verdict  ef- 
fective, it  must  be  followed  by  a  Judgment  of 
the  court  as  prescribed  in  such  cases  by  sec- 
tion 4303  of  the  Code.  The  requisites  of  such 
Judgments  were  considered  in  Smith  v.  State, 
73  Ala.  11;  Austin  v.  Pickett,  9  Ala.  102;  Ber- 
ryman's  Case,  Id.  455;  Wilson's  Case,  18  Ala. 
757.    The  appeal  will  be  dismissed. 


<m  Ala.  C4) 
CAMPBELL  et  al.  v.  WBAKLET. 

(Supreme  Court  of  Alabama.  April  11,  1899.) 
Wnis— Vksted'  Estatbs— Tnct. 
A  will  gave  testator's  property  to  his  ez- 
ecntors,  to  hold  for  10  years,  for  the  sole  use 
of  testator's  children  named,  subject  to  certain 
conditions.  The  executors  were  directed  to 
lease  the  real  estate  during  the  continuance  of 
the  trust  and  collect  the  rents;  no  renting  to 
be  for  a  long^period  than  10  years  after  testa- 
tor's death.  The  executors  were  also  directed 
to  make  an  equal  division  of  the  income  among 
the  children  at  stated  periods  during  the  contin- 
uance of  the  trust  and  after  the  expiration  of 
10  years  after  testator's  death  to  divide  the 
trust  estate  among  them.  The  will  provided 
that  if,  at  the  time  of  such  division,  testators 
son  should  be  living,  he  should  be  vested  with 
an  absolute  fee-simple  title  to  the  share  allot- 
ted to  him.  The  statute  provided  that  such  a 
tmst  could  have  no  force  beyond  lO  years. 
'HM  that  on  expiration  of  10  years  from  testa- 
tor's death,  the  children  took  an  absolute  fee- 
simple  estate,  as  tenants  in  common,  in  the 
realty,  though  they  agreed  to  postpone  the  divi- 
sion, allowing  the  executors  to  continue  to  hold 
the  estate. 

Appeal  from  city  court  of  Birmingham; 
W.  W.  Wllkerson,  Judge. 

Bin  by  Samuel  D.  Weakley,  as  administra- 
tor of  the  estate  of  Joseph  P.  Hudd,  deceased, 
against  E.  K.  Campbell,  guardian  ad  Utem 
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for  WUUam  A.  Mudd  and  another,  and  others. 
From  a  decree  overruling  a  demurrer  to  the 
bill,  defendants  appeaL    Affirmed. 

The  bill  In  this  case  was  filed  on  April  12; 
1888,  hj  the  appellee,  Samuel  D.  Weakley,  as 
administrator  of  the  estate  of  Joseph  P.  Mndd, 
deceased.  It  was  averred  In  the  blU  that  one 
Joseph  P.  Mndd  died  Intestate  on  January  12, 
1898,  being  a  resident  of  Jefferson  county, 
Ala.,  leaving  property  therein,  and  that  the 
complainant  was  dnly  appointed  and  quali- 
fied as  administrator  of  the  estate  of  said 
Joseph  P.  Mudd,  deceased;  that  complainant's 
Intiestate  was  a  son  of  William  S.  Mudd,  who 
died  In  Jefferson  county,  Ala.,  on  September 
2,  1884,  being  seised  of  a  large  estate  of  real 
and  personal  property,  and  leaving  a  last  will 
and  testament,  which  was  attached  as  an 
exhibit  to  the  bill.  Said  will  was  duly  ad- 
mitted to  probate  and  letters  testamentary 
were  Issued  to  Mortimer  H.  Jordan,  William 
A.  Walker,  Hardin  P.  Ciochran  and  Joseph  P. 
Mudd,  as  executors;  that  M.  H.  Jordan  died 
In  the  year  1881,  and  that  H.  P.  Cochran  re- 
signed his  execntorship  and  never  took  any 
part  in  the  management  of  the  trust;  that 
said  William  S.  Mndd  left  surviving  him  four 
daughters  and  one  son,  Joseph  P.  Mudd,  and 
certain  grandchildren,  and  that  with  the  ex- 
ception of  a  specific  bequest  to  the  grandchil- 
dren, all  the  rest  and  residue  of  the  estate  of 
William  a.  Mudd  was  devised  by  the  terms  of 
bis  will  to  his  executors  to  have  and  to  hold 
for  a  period  of  10  years  after  his  death,  for 
the  sole,  separate  and  exchislve  use  and  bene- 
fit of  his  childr»i  who  survived  him,  to  wit, 
Joseph  P.  Mudd,  Sarah  R  Cochran,  Florence 
E.  Jordan,  Virginia  T.  Walker  and  Sue  B. 
Mudd.  It  was  also  provided  in  said  will  that 
after  the  expiration  of  the  10  years  from  the 
death  of  the  testator,  his  executors  shonid 
divide  all  of  his  estate  between  his  said  five 
children;  that  at  the  expiration  of  10  years 
from  the  death  of  William  8.  Mudd,  his  five 
children,  all  of  them  being  of  full  age,  "agreed 
that  It  was  Inadvisable  to  have  a  division  of 
said  trust  estate  at  that  time,  and  that  the 
same  should  continue  to  be  held  by  the  said 
WUltam  A.  Walker  and  Joseph  P.  Mndd  as 
such  executors,  and  that  the  rents,  incomes 
and  pnrflts  of  such  estate  should  be  received 
and  disposed  of  by  them  in  accordance  with 
the  terms  and  provisions  of  said  will." 

The  provisions  of  th»  will,  which  are  in- 
volved in  the  present  controversy,  aie  suffi- 
ciently shown  In  the  opinion. 

It  was  further  averred  in  the  bill  that 
William  A.  Walker  and  Joseph  P.  Mudd  had 
never  made  any  settlement  of  their  accounts 
as  executors;  that  Joseph  P.  Mudd  was  en- 
titled to  large  commissions  as  snch  executor, 
and  that  it  was  necessary  to  have  an  ac- 
ccranting  with  the  said  William  A.  Walker, 
as  snch  executor,  to  determine  what  might 
be  due  by  him,  as  executor,  to  the  estate  of 
complainant's  said  intestate. 

It  waa  further  averred  that  at  the  time  of 


the  fiUng  of  the  present  bill,  the  estate  of 
William  S.  Mndd,  deceased,  ownM  con- 
siderable personal  property  and  a  large 
amount  of  real  estate,  which,  at  the  expira- 
tion of  10  years  from  the  death  of  William 
S.  Mudd,  vested  equally  in  said  Joseph  P. 
Mudd  and  his  four  named  sisters;  that  said 
real  estate  is,  in  part,  of  such"  character  that 
it  cannot  be  equitably  divided  among  the 
owners  thereof,  and  'Uiat  It  was  necessary 
for  It  to  be  sold  In  order  to  effect  an  equitable 
and  equal  distribution  of  the  proceeds  among 
the  joint  owners. 

The  complainant  then  averred  in  the  bill 
that  the  personal  property  belonging  to  the 
estate  of  said  Joseph  P.  Mudd,  deceased,  was 
insufficient  to  pay  the  debts  of  said  estate, 
and  that  It  was  necessary  to  sell  the  real 
property  belonging  to  such  estate  for  the  pay- 
ment of  its  debts;  that  the  only  property  be- 
longing to  Joseph  P.  Mudd,  which  was  unin- 
cumbered, was  his  nndlvlded  one-fourth  In- 
terest In  the  property  belonging  to  the  estate 
of  William  S.  Mudd,  and  that  Joseph  P. 
Mudd,  at  the  time  of  his  death,  was  a  wid- 
ower, and  left  surviving  him,  as  his  only 
children  and  heirs  at  law,  William  S.  Mudd 
and  Joseph  P.  Mudd,  who  are  minors  under 
the  age  of  14  years.  The  four  sisters  of 
Joseph  P.  Mudd,  all  of  whom  were  over  21 
years  of  age,  and  William  S.  Mudd  and 
Joseph  P.  Mudd,  the  son  of  said  Joseph  P. 
Mudd,  deceased,  were  made  parties  defend- 
ant to  the  bill,  and  a  guardian  ad  litem  was 
asked  to  be  appointed  for  the  Infant  defend- 
ants. 

The  prayer  of  the  bill  asked  for  an  ac- 
counting by  William  A.  Walker,  as  executor 
of  the  will  of  William  S.  Mudd,  deceased; 
that  a  settlement  of  said  accounts  be  had, 
and  that  William  A.  Walker  be  required  to 
pay  to  the  complainant,  as  administrator, 
whatever  might  be  found  to  be  due  complain- 
ant's intestate  on  said  settlement,  and  fur- 
ther that  the  estate  of  William  S.  Mudd,  de- 
ceased, be  divided  as  required  by  the  said 
will,  and  that  so  much  thereof  as  could  not 
be  equitably  divided  should  be  paid  over  to 
the  complainant,  to  be  used  by  him  In  paying 
the  debts  of  Joseph  P..  Mudd,  deceased,  and 
to  be  disposed  of  In  accordance  with  the  law. 

E.  K.  Oampbell  was  appointed  guardian  ad 
litem  of  William  8)  Mndd  and  Joseph  P. 
Mudd,  the  infant  children  of  Joseph  P.  Mudd, 
deceased,  and  said  Infant  defendants,  by 
their  guardian  ad  litem,  demurred  to  the  bill 
on  the  ground  that  Joseph  P.  Mudd,  the  com- 
plainant's intestate,  having  died  before  the 
division  of  said  trust  estate  was  made,  the 
said  Infant  defendants  succeeded  to  all  the 
rights  in  said  trust  estate  to  which  the  said 
Joseph  P.  Mudd  would  have  been  entitled,  if 
living,  and  that,  therefore,  said  infant  de- 
fendants would  be  the  equitable  owners  of 
an  undivided  Interest  in  said  estate,  and 
that  neither  the  complainant,  nor  the  estate 
of  said  Joseph  P.  Mudd,  deceased,  was  en- 
titled to  participate  in  any  division  thereof. 
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Upon  the  submission  of  the  cause  upon 
the  demurrer,  a  decree  was  rendered  over- 
ruling said  demurrer.  From  this  decree  the 
infant  respondents  appeal,  and  assign  the  ren- 
dition thereof  as  error. 

Tollman  &  Campbell,  for  appellants.  B.  H. 
GabanisB,  for  appellee. 

HABALSON,  J.  The  cardinal  rule,  the 
one  aboTe  all  others  for  the  construction  of 
wills,  is  to  ascertain  the  intention  of  the  tes- 
tator and  give  It  effect,  if  not  prohibited  by 
law.  Wolfte  V.  Loeb,  88  Ala.  426,  13  South. 
744. 

"Every  estate  In  lands  Is  to  be  taken  as  a 
fee  simple,  although  the  words  necessary  to 
create  an  estate  of  Inheritance  are  not  used, 
unless  It  clearly  appears  that  a  less  estate 
was  Intended."    Code,  {  1020  (1824). 

The  law  Inclines  to  regard  devises  and 
legacies  as  vested  rather  than  contingent, 
and  this  rule  is  applied,  when  the  intention 
Is  obscure  or  doubtful.  Bethea  v.  Bethea, 
lie  Ala.  285,  22  South.  561;  Foster  v.  Hol- 
land, 56  Ala.  474. 

As  to  the  partiality  of  the  law  for  vested 
over  contingent  estates,  It  is  well  settled, 
that  in  doubtful  cases  an  interest  shall,  If 
possible,  be  construed  to  be  vested  in  the 
first  instance,  rather  than  contingent,  but  If 
It  cannot  be  so  construed,  it  shall  at  least 
be  construed  to  become  vested  as  early  as 
possible,  a  principle  applicable  alike  to  real 
and  personal  property.  29  Am.  &  Eng.  Enc 
Law,  441-445,  468,  and  authorities  cited. 

A  casual  reading  of  the  will  to  be  constru- 
ed, displays  the  testator's  nnmistaliable  in- 
tention in  the  gifts  he  made,  as  to  the  char^ 
acter  of  the  estate  he  gave,  and  when  they 
should  vest.  In  the  fourth  Item  he  said,  "I 
give,  devise  and  bequeath  to  my  executors 
hereinafter  named,  all  my  property  and  es- 
tate, not  otherwise  disposed  of  by  this  will, 
of  whatever  character  and  description,  to 
have  and  to  hold  for  the  period  of  ten  years, 
for  the  sole,  separate  and  exclusive  use  and 
ben^t  of  my  son  Joseph  P.  Mudd  and  my 
four  daughters  (naming  them),  subject  to  the 
following  trusts,  limitations  and  conditions." 
As  to  his  real  estate,  with  the  disposition  of 
which  we  have  here  to  do,  he  said:  "1  direct 
and  require  my  said  executors,  to  rent  or 
lease  my  real  estate,  situated  in  and  near 
the  said  city  of  Birmingham,  from  year  to 
year,  for  a  period  or  periods  of  years,  during 
the  continuance  of  said  trust  estate,  and  to 
receive  and  collect  the  rents  and  income 
from  said  estate."  Here  he  limits  the  dura- 
tion of  any  renting  to  a  period  of  10  years 
after  his  death.  After  providing  for  the  pay- 
ment of  expenses  attending  the  administra- 
tion of  the  trust,  he  directed,  as  to  the  In- 
come from  rents  of  lands  and  other  sources, 
such  as  interest  on  loans,  investments  and 
dividends  on  stock,  that  "said  executors 
shall,  monthly  or  quarterly,  as  they  may 
deem  best,  divide  the  remainder  of  said 


rents.  Incomes,  dividends,  profits  and  Inter- 
est accruing  as  aforesaid,  during  the  contin- 
uance of  said  trust  estate,  equally  between 
my  said  son  and  four  daughters."  Here 
again  is  displayed  the  purpose  In  committing 
the  trust  to  his  executors  for  the  period 
named,  to  be  for  accumulation  for  the  benefit 
of  his  children,  and  that  their  interest  would 
be  the  better  subserved  by  such  a  course. 

In  the  ninth  item  he  provided:  "After  tb 
expiration  of  ten  years  after  my  death,  I  di- 
rect and  require  my  said  executors  to  divide 
all  of  said  trust  estate  between  my  said  son 
and  four  daughters,"  etc.  Bepeatedly,  and 
not  less  than  some  seven  times,  he  referred 
to  the  period  the  executors  were  to  keep  his 
estate  together  and  rent  It  out,  for  the  ben- 
efit of  his  son  and  daughters,  as  "ten  yean 
after  my  death."  As  Indicating  the  same 
period  of  time,  and  as  synonymous  In  that  re- 
spect, with  the  expression,  "ten  years  after 
my  death,"  he  as  many  times  used  the  ex- 
pression, "during  the  continuance  of  said 
trust" 

Having  definitely  directed  and  required,  in 
as  clear  terms  as  he  could  employ,  that  his 
executors  should  divide  all  the  said  trust  es- 
tate between  his  said  son  and  daughters,  "altiet 
the  expiration  of  said  ten  years  after  my 
[his]  death";  and  after  having  as  definitely 
and  as  often  employed  the  expression,  "dur- 
ing the  continuance  of  said  trust,"  as  indicat- 
ing the  said  10-year  period,  he  again  many 
times  uses  the  expressions,  "at  the  time  ot 
such  division,"  and  "on  such  division,"  mean- 
ing thereby,  the  division  which  he  directed 
and  required  his  executors  to  make  at  a  cer- 
tain and  fixed,  and  not  at  an  uncertain  and 
indefinite  time  resting  In  their  discretion. 
He  took  very  great  and  abundant  caution,  to 
fix  a  definite  period  of  time  when  the  estate 
Intrusted  to  his  executors  should  cease,  and 
be  divided  between  his  said  son  and  four 
daughters.  At  the  close  of  the  trust  estate, 
these  parties  could,  by  proper  proceedings. 
If  the  executors  refused  to  divide,  have  com- 
pelled the  division  directed  and  required  at 
that  time  to  be  made  to  them,  for,  they  then 
became  the  absolute  owners  of  the  property, 
devested  of  all  Interest  in  or  power  over  it 
by  the  executors  as  trustees. 

The  will  provided,  tluit  "if  at  the  time  such 
division  of  said  trust  estate  is  made  by  my 
executors,  my  said  son,  Jos.  P.  Mudd,  shall 
then  be  living,  he  shall  take  and  be  vested 
with  an  absolute  fee-simple  title  to  the  share 
of  said  trust  estate  allotted  to  him  on  such 
division,  and  If  at  the  time  such  division  of 
said  trust  estate  is  made  by  my  said  ex- 
ecutors, my  said  son,  Jos.  P.  Mudd,  shall  then 
be  dead,  then  and  in  that  event,  the  share  of 
said  trust  estate  to  which  my  said  son  would 
be  entitled,  if  living,  shall  descend  to,  vest 
in  and  become  the  property  of  his  widow  and 
heirs  at  law,  in  the  same  manner  as  property 
of  like  kind  descends  under  and  by  virtue  at 
the  laws  of  Alabama." 

It  Is  alleged  that  said  10-year  period  ex- 
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plred  several  years  prior  to  the  deatta  of  said 
Joseph  P.  Mudd,  complainant's  intestate;  that 
at  bis  death  he  left  no  widow,  his  wife  hav- 
ing previously  died,  and  that  he  left  only  two 
children,  William  S.  and  Joseph  P.  Mudd,  the 
Infant  defendants.  It  is  further  shown,  that 
on  the  expiration  of  said  10-year  period,  the 
said  Joseph  P.  Mudd  and  the  four  daughters, 
all  being  of  full  age,  agreed  that  it  was  inad- 
visable to  have  a  division  of  said  trust  estate 
at  that  time,  and  that  the  same  should  be 
continued  to  be  held  by  the  said  William  A. 
Walker  and  Joseph  P.  Mudd,  as  executors, 
and  that  the  rents,  incomes  and  profits  of  said 
estate  should  be  received  and  disposed  of  by 
them  in  accordance  with  the  provisions  and 
terms  of  said  wiU. 

It  cannot  be  supposed  from  the  language 
employed,  that  the  testator  Intended  to  give 
his  executors  a  larger  estate  than  one  for  10 
years.  Moreover,  this  estate  was  given  them 
for  accumolatlon  for  the  benefit  of  his  de- 
visees and  legatees,  and  beyond  10  years,  un- 
der the  statute,  as  he  is  presumed  to  have 
known,  no  estate  created  for  such  purposes 
could  have  any  force  or  effect  Code,  {  1081 
(1835).  The  agreement  referred  to  between 
the  five  children  of  the  testator  for  the  ex- 
ecutors to  contlnne  to  hold  the  estate,  after 
the  expiration  of  the  10-year  period,  and  deal 
with  it  as  they  had  been  doing  nnder  the 
will,  was  their  agreement  with  the  executors, 
—not  one  directed  or  authorized  by  testator 
In  his  will  to  be  made,— and  such  agreement 
bad  no  effect  on  the  provisions  of  the  will. 
The  son  and  daughters,  being  the  absolute 
owners  of  the  property,  had  the  rlg^t  to  deal 
with  it  as  they  pleased,  and  If  they  postponed 
the  divisioD  among  themselves  which  the  will 
required  to  be  made  at  a  certain  time,  this 
did  not  interfere  with  the  vesting  of  their 
gifts  at  the  time  the  testator  in  his  will  di- 
rected they  should  vest 

Cor  conclusion  is,  that  complainant's  in' 
testate,  said  Joseph  P.  Mudd,  and  the  other 
four  named  children,  being  alive  at  the  ex- 
piration of  the  period  of  10  years  from  tes- 
tator's death,  took  the  estate  absolutely  as 
tenants  in  common.  The  demurrer  of  the  in- 
fant defendants,  on  the  ground,  substantially, 
that  complainant's  intestate  having  died  be- 
fore the  division  of  said  trust  estate  was 
made,  they  succeeded  to  all  the  rights  thereto, 
to  which  their  father  would  have  been  enti- 
tled if  living,  was  prop^ly  overruled. 

Aflkmed. 

(122  Ala.  148) 

PTTLLMAN  PALACEJ-CAB  CO.  v.  HARRI- 
SON. 
(Supreme  Coxat  of  Alabama.    Feb.  7,  1899.) 

coubts— jubibsiotion— forsion  cobpobxtiors— 
Attachmbnt. 
The  courts  of  Alabama  being  without  ja- 
risdiption  of  an  action  against  a  foreign  cor- 
poration by  a  citizen  of  the  atate  on  a  canse  of 
actiOD  accruing  in  another  state,  Code  1886, 
{{  2029,  2S)30,  2932,  2i)34,  2940  (Code  1890,  H 


B24,  525,  527,  .529,  535),  providing  that  in  at- 
tachments against  a  foreign  corporation  a  com- 
plaint and  BtBdavit  setting  forth  the  cause  of 
action  must  be  filed,  and  that  the  trial  thereon 
shall  proceed  as  in  suits  commenced  by  sum- 
mons, does  not  give  the  courts  of  the  state  ju- 
risdiction to  condemn  by  attachment  the  prop- 
erty of  a  foreign  corporation  situated  in  Ala- 
bama to  the  satisfaction  of  a  claim  against  it  by 
a  resident  of  the  state  for  a  tort  committed  out- 
side of  the  state. 

Ai^>eal  from  clrcnlt  court,  Tuscaloosa  oonn- 
ty;  S.  H.  Spratt,  Judge. 

Action  by  J.  L  Harrison  against  the  Pull- 
man Palace-Car  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Jones  &  Brown,  for  appellant.  Foster  & 
Oliver,  for  appdlee. 

TZSON,  J.  The  plaintiff  commenced  thla 
salt  by  atttacfament  against  defendant  upon  an 
affidavit  averting  that  defendant  "la  Jnatly  In- 
debted to  him  in  damages  for  the  negligent 
loea  of  his  valise  and  baggage  while  he  was 
a  guest  on  one  of  its  sleeping  can.  In  the  sum 
of  9161.80,"  which  was  past  due,  and  that  de- 
ftodant  resides  oat  of  the  atate  of  Alsbama. 
Accompanying  It  waa  an  additional  affidavit, 
aa  reanhred  by  section  629,  Oode  1896  (section 
2984,  Oode  1886),  setting  up  the  facts  out  of 
which  the  cause  of  action  arose:  It  appears 
from  the  latter  that  pTaintlfT  waa  traveling 
from  the  city  of  Chicago,  in  the  state  of  Dli- 
nois,  to  the  city  of  Cincinnati,  in  the  state  of 
Ohio,  aa  a  passenger  on  a  certain  railroad  be- 
tween the  cities  over  which  defendant  ran  Its 
sleeping  cars;  that  he  purchased  a  ticket  of 
defendant's  agent,  and  became  a  passenger 
npcm  one  of  its  cars  on  the  night  of  the  4th 
ot  September,  1883,  and  took  with  him  bito 
the  car  his  valise,  which  the  portor  ot  the  car 
took  charge  of  and  lAaced  Immediately  under 
the  berth  he  occupied  dtudng  that  night  Upon 
awaking  the  next  morning,  he  found  that  the 
valise  had  been  stolen,  which  waa  afterwards 
returned  to  him  from  Ripple,  Ind.,  after  the 
larger  portion  ot  its  contoita  had  been  taken 
oat  and  it  so  Iwdly  damaged  as  to  be  of  no 
value,  etc.  Upon  these  affidavits  the  writ  of 
attachment  was  issued,  and  levied  upon  cer- 
tain persoiul  propraty  belonging  to  defendant 
found  by  the  sheriff  in  one  of  its  cars  being 
oi)erBted  over  the  Alabama  Oreat  Southern 
Railroad  through  the  county  of  Tuscaloosa. 
The  complaint  in  the  canse  averred  substan- 
tially the  facts  as  set  forth  in  the  affidavits, 
seeldng  a  recovery  oa  account  of  the  negli- 
gence of  the  agents  or  servants  of  appellant 
in  allowing  the  valise  to  be  stolen.  Defend* 
ant  appeared,  as  shown  by  written  agreement 
of  counsel,  in  which  it  was  expressly  stipu- 
lated that  by  doing  so  it  did  not  waive  its  right 
to  question  the  jurisdiction  of  the  court  and 
made  several  motions  to  dissolve  the  attach- 
ment and  dismiss  the  suit  on  the  ground  that 
it  waa  a  nonresident  corporation,  and  the 
cause  of  action  arose  outside  of  the  state  of 
Alabama,  to  which  motions  the  court  sustaln- 
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.  ed  demurrers.  Defendant  then  filed  a  plea  in 
abatement.  In  which  It  averred  that  It  Is  a 
corporation  organized  under  the  laws  of  the 
state  of  IlUnolB  and  resides  out  of  the  state 
of  Alabama,  and  the  cause  of  action  upon 
which  this  suit  was  brought  arose  outside  of 
the  state  of  Alabama,  and  that  the  suit  Is  not 
upon  any  contract  entered  Into  with  reference 
to  a  subject-matter  within  this  state,  but 
that  the  respeetlre  rights  of  the  parties  to 
this  suit,  so  far  as  they  relate  to  the  subject- 
matter  thereof,  depend  upon  the  laws  of  the 
state  in  which  the  defendant  resides,  or  those 
of  the  state  in  which  the  cause  of  action  arose. 
This  plea  was  demurred  to,  and  the  ground  of 
demurrer  assigned  was,  the  record  shows  tliat 
the  action  was  begun  by  original  writ  of  at- 
tachment, levied  on  property  of  defendant 
within  the  Jurisdiction  of  the  court  The  court 
sustained  this  demurrer,  and  this  ruling  of  the 
court  raises,  in  our  opinion,  the  material  ques- 
tion involved  in  the  determination  of  this 
cause.  It  is:  Can  a  foreign  corporation's 
property  found  in  this  state  be  attached  and 
condemned  to  satisfy  a  demand  growing  out 
of  a  tort  committed  by  it  in  another  state? 
Without  legislative  enactment,  a  foreign  cor- 
poration could  not  be  sued  outside  of  the  state 
of  its  domicile,  for  the  reason  there  was  no 
means  provided  by  which  service  cotdd  be  had 
upon  it  By  the  common  law,  to  maintain  a 
personal  action  against  a  corporation,  thero 
must  have  been  service  of  process  uiwn  the 
principal  <^cer  within  the  jurisdiction  of  the 
sovereignty  creating  it  The-  officer  upon 
whom,  in  the  sovereignty  of  Its  creation,  serv* 
ice  could  be  legally  had,  binding  the  corpora- 
tion, it  may  be,  could  be  found  In  another  ju- 
risdiction, but  he  was  not  regarded  as  carry- 
ing with  him  bis  oflSclal  functions,  and  service 
upon  him  -there  conid  not  bind  the  corporation. 
St  Clair  V.  Cox,  100  U.  S.  354,  1  Sup.  Ct  364; 
Sullivan  V.  Timber  Co.,  103  Ala.  871, 16  South. 
941.  To  meet  and  obviate  this  inconvenience, 
and  oftentimes  injustice,  the  legislature  of  this 
state  has  enacted  statutes  by  which  process 
may  be  served  upon  the  agents  of  foreign  cor- 
I>oratlons  doing  business  in  this  state.  We 
do  not  deem  it  Important,  to  a  correct  deci- 
sion of  this  case,  to  review  these  statutes.  Tbej 
do  not  materially  differ,  for  the  purpose  here 
Involved,  from  those  in  existence  when  the 
case  of  Railroad  Co.  v.  Carr,  76  Ala.  388,  was 
decided  by  this  court  In  that  case  the  learn- 
ed judge  reviewed  them  at  Imgth,  and,  after 
an  exhaustive  examination  of  cases  decided 
by  other  courts,  held  that  a  foreign  corpora- 
tion, though  doing  business  In  this  state 
through  its  agents  located  here,  could  not  be 
held  liable  by  our  courts  for  a  tort  committed 
by  it  in  another  state.  We  quote  bis  condn- 
slon  in  that  opinion  as  he  there  so  aptly  and 
tersely  states  the  doctrine  by  saying:  "We 
cannot  think  that  It  was  the  intention  of  the 
legislature,  In  any  of  the  statutes  we  have 
been  considering,  to  allow  foreign  corpora- 
tions to  be  sued  In  this  state,  except  on  causes 
of  action  originating  In  this  state,  or  on  con- 


tracts entered  Into  la  reference  to  a  subject- 
matter  within  this  state.  To  hold  otherwise 
would  allow  foreign  corporations  which  trans- 
act business  in  Alabama  to  be  drawn  Into  our 
courts  for  the  adjudication  of  every  contract 
they  may  make,  and  of  every  tort  and  wrong 
they  may  be  charged  with  committing,  eveu 
In  the  state  which  gave  them  being."  This 
doctrine  is  reaffirmed  in  the  case  of  Railroad 
Co.  V.  Dooley,  78  Ala.  524,  where  a  reddent 
of  this  state  sued  out  an  attachment  against  a 
resident  of  the  state  of  Kentucky,  and  the 
only  service  effected  was  a  writ  of  garnish- 
ment on  the  Louisville  &  Nashville  Railroad 
Company,  a  foreign  corporation;  this  court 
holding  that  this  mode  of  service  can  be  re- 
sorted to  only  in  causes  of  action  originating- 
in  this  state,  or  on  contracts  entered  into  with 
reference  to  a  subject-matter  wltWn  this  state. 
The  case  of  Railroad  Co.  v.  Carr  is  cited  ap- 
provingly in  the  cases  of  Railroad  Co.  v.  Troua-' 
dale,  99  Ala.  394,  13  South.  28;  Railroad  Co. 
V.  Williams,  113  Ala.  402,  21  South.  938;  Rail- 
road Co.  V.  Chnmley,  92  Ala.  317,  9  South.  286. 
These  cases  clearly  refused  the  relief  sought 
by  the  plaintiffs' In  each  because  the  court  was 
without  Jurisdiction  to  hear  and  determine 
their  causes  of  action.  As  being  persuasive  of 
the  correctness  of  die  Interpretation  of  the- 
legislatlve  intent  as  declared  in  Railroad  Co. 
V.  Carr,  supra,  we  call  attention  to  subdivision 

2  of  section  669,  Code  1896  (section  3414,  Code 
1886),  in  which  the  Jnrlsdlctlbn  of  courts  of 
Chancery  Is  limited,  as  against  nonresidents,  to 
causes  of  action  arising  In  this  state,  or  the 
act  on  which  the  sblt  Is  founded  was  to  have 
been  performed  in  this  state;  and  the  case  of 
Iron  Age  Pub.  Co.  t.  W.U.Tel. Co.,  83  Ala.  498, 

3  South.  449,  In  which  It  Is  construed.  The  con-i 
tentlon  here,  however,  is  that  as  the  property 
of  appellant  was  found  within  the  jurisdiction' 
of  the  court  the  attachment  being  a  proceed- 
ing in  rem,  the  court  had  the  right  to  condemn 
It  to  the  satisfaction  of  plaintiff's  demands. 
This  Involves  an  Inquiry  Into  the  nature  and 
character  -ef  a  suit  by  attachment  under  our 
statutes,  and  what  It  is  that  gives  the  court 
jurisdiction  to  render  a  Judgrment  condemning 
property  levied  upon  under  a  writ  of  attach- 
ment to  satisfy  such  judgment  Section  636, 
Code  1896  (section  2940,  Code  1886),  provides 
for  process  by  attachment  against  foreign  cor- 
porations having  property  in  this  state  for  the 
recovery  of  debts,  or  to  recover  damages  for 
a  breach  of  contract  wh^i  the  damages  are  not 
certain  or  liquidated,  or  In  cases  where  the 
action  sounds  In  damages  merely,  in  the  same 
m'anner,  and  subject  to  the  same  rules,  as  in 
case  of  natural  persons  residing  -without  the 
state.  Section  524,  Code  1896  (section  2929, 
Code  1886),  provides  for  what  demands  at- 
tachments may  issue.  Section  627  (section 
2932)  requires  an  affidavit  before  a  writ  of 
attachment  can  Issue.  Section  625  (section 
2930)  provides  the  cases  in  which  it  may  Issue, 
one  of  those  being  when  the  defendant  resides 
out  of  the  state.  Section  629  (section  2934) 
provides  for  the  additional  affidavit  where 
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the  attachment  is  saed  out  to  recover  damages 
for  a  breach  of  contract,  -when  the  damages 
are  not  certain  or  llqaldated,  or  when  the  ac- 
tion somids  In  damages  merely.  Section  561 
(section  2995)  require*  a  complaint  to  be  filed 
setting  forth  .the  cause  of  action,  and  section 
562  (section  2996)  proTides  the  cause  shall 
proceed  as  suits  commenced  by  summons 
and  complaint.  It  is  manifest  that  an  affi- 
davit showing  for  what  demands  the  attach- 
ment la  Issued,  and  that  one  of  the  causes 
as  enumerated  in  section  S25  (section  2930) 
exists,  should  be  required  before  the  issue  of 
the  writ  of  attachment  In  the  case  of  Bank 
y.  Clement,  109  Ala.  270,  19  South.  814,  the 
then  chief  Justice,  speaking  for  the  court,  dis- 
cusses at  length  the  nature  and  character  of 
suits  by  attachment.  He  said:  "The  theory 
of  an  attachment,  whether  it  be  process 
against  or  to  subject  the  property  or  effects 
of  a  resident  or  nonresident  of  the  state,  as  the 
remedy  has  been  administered  in  this  state,  is 
that  it  partakes  essentially  of  the  nature  and 
character -of  a  proceeding  in  personam,  and  not 
of  a  proceeding  in  rem.  The  complaint— the 
primary  pleading— is  filed  in  the  same  form, 
containing  no  other  averments  than  are  con- 
tained In  the  complaint  when  the  suit  la  com- 
menced by  the  Issue  and  service  of  personal 
process;  and,  aa  we  have  seen,  the  Issues  per^ 
talning  to  the  suit  are  the  issues  pertaining  to 
a  suit  in  personam.  The  Judgment  rendered 
la  general  and  personal  that  the  plaintiff  have 
and  recover  of  the  defendant,  and  upon  it,  and 
for  Its  enforcement,  any  process  may  issue 
which  can  Issue  upon  a  personal  Judgment, 
and  Is  leviable  upon  any  property  of  the  de- 
fendant, the  subject  of  levy  and  sale  to  sat- 
isfy a  Judgment  Betancourt  v.  Eberlln,  71 
Ala.  464.  It  Is  apparent  the  statutes  intended 
an  attachment  when  the  original  process  shall 
serve  a  double  purpose:  First  giving  notice 
to  the  defendant  to  appear  and  defend;  sec- 
ond, the  creation  of  a  lien  upon  the  thing  at- 
tached or  effects  garnished,  affording  security 
to  the  plaintiff  If  he  succeeds  in  obtaining 
Judgment"  When,  however,  there  is  not  a 
personal  appearance  by  the  nonresident  de- 
fendant,and  the  levy  of  the  attachment  is  Upon 
property  belonging  to  him  found  In  this  state, 
the  proceeding  Is  in  the  nature  of  a  proceed- 
ing in  rem,  rather  than  a  proceeding  In  peii- 
sonam.  But  says  the  learned  Judge  in  the  case 
hereinabove  quoted:  "The  Judgment  render- 
ed must  correspMid  to  the  nature  of  the  pro- 
ceeding. Of  necessity.  It  must  ascertain  and 
declare  the  amount  of  the  debt,  claim,  or  de- 
mand sought  to  be  enforced  by  the  attach- 
ment; and  this  must  be  ascertained  and  de- 
clared in  the  same  mode  and  form  as  If  the 
salt  was  In  personam.  There  must  follow  a 
condemnation  of  the  property  attached  or  of 
the  effects  garnished."  lilfl  case.  In  our  opin- 
ion, so  clearly  defines  the  nature  and  char- 
acter 'Of  a  suit  by  attachment  under  our  stat- 
utes, that  we  think  It  would  be  superfluous  to 
comment  further  upon  the  subject 


The  next  question  for  consideration  la,  what 
Is  It  that  gives  the  court  Jurisdiction  to  render 
a  Judgment  against  the  defendant  and  to  con- 
demn his  property  to  the  satisfaction  of  the 
Judgment;  or,  in  case  there  is  not  a  personal 
appearance  by  a  nonresident  defendant,  what 
la  it  that  gives  the  court  Jurisdiction  to  render 
a  Judgment  to  condenm  his  property  upon 
which  the  attachment  is  levied  to  the  satisfac- 
tion of  the  Judguient?  Jurisdiction  is  defined 
to  be  "the  power  of  a  court  or  Judge  to  hear 
and  determine  a  cause."  U.  S.  v.  Arredondo, 
6  Pet  691;  Woodruff  v.  Stewart,  63  Ala.  206. 
In  Lamar  t.  Gunter,  39  Ala.  324,  the  court 
Bald;  "The  power  to  hear  and  determine  a 
cause  la  Jurisdiction,  and  It  la  coram  Judice 
whenever  a  case  la  presented  which  brings 
this  power  into  action.  But,  before  this  pow- 
er can  be  affirmed  to  exist  It  must  be  made  to 
appear  that  the  law  has  given  the  tribunal 
capacity  to  ascertain  the  complaint  against  the 
person  or  thing  sought  to  be  charged  or  af> 
fected;  that  such  complaint  has  actually  t>een 
preferred;  and  that  such  person  or  thing  has 
been  properly  brought  before  the  tribunal  to 
answer  the  charge  therein  contained."  Per- 
haps the  definition  Is  more  dearly  stated  for 
the  purposes  of  this  case  in  Ooodman  v.  Win- 
ter, 64  Ala.  410,  where  this  language  is  to  be 
found:  "The  power  to  decide  upon  the  cause 
of  action,  aa  presented  by  the  pleadings,  la 
Jurisdiction,  like  the  power  to  decide  any  oth- 
er legal  proposition  wlilch  the  case  may  in- 
volve." The  remedy  by  attachment  was  un- 
known to  the  common  law,  and  derives  Its  ex- 
istence from  statutory  enactment;  and  In  con- 
sideration of  its  harshness  and  extraordinary 
character  courts  are  generally.  In  the  absence 
of  any  statutory  provision  regulating  their 
construction.  Inclined  to  construe  the  statutory 
provisions  creating  It  strictly  in  favor  of  those 
against  whom  it  may  be  employed.  And  on 
account  of  Its  origin  the  Jurisdiction  of  the 
courts  Invoked  to  enforce  this  remedy  Is  pla- 
ced upon  the  same  footing  with  courts  of  spe- 
cial or  limited  Jurisdiction,  with  no  presump- 
tions in  favor  of  their  Jurisdiction  In  cases 
arising  under  the  attachment  laws.  Shinn. 
Attachm.  {  8,  notes;  Wap.  Attachm.  i  23,  and 
notes;  Wade,  Attachm.  |  88.  In  Wap.  At- 
tachm. f  603,  the  writer.  In  discussing  the 
question  of  Jurisdiction,  says:  "The  founda- 
tion for  power  to  hear  and  determine  the 
cause  is  laid  by  the  attachment  but  the  au^pet- 
structure  Is  not  thus  raised.  The  sine  qua 
non  of  the  suit  against  the  property  Is  the 
seizure,  but  that  alone  confers  no  authority 
to  try  the  cause.  It  is,  therefore,  not  true,  in 
an  unqualified  sense,  that  seizure  alone  gtves 
jurisdiction  in  an  attachment  suit,  if  the 
term  'Jurisdiction'  is  used  as  nsoally  defined, 
—power  to  try  the  cause."  Wade,  Attachm. 
I  39,  and  note;  Shinn,  Attachm.  1 127.  John 
D.  Works,  on  Courts  and  Their  Jurisdiction 
(page  619,  f  74),  In  treating  of  attachments, 
■ays:  "It  Is  a  remedy  that  is  incidental  tOk 
and  which  depends  upon,  the  right  of  the 
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plaintiff  to  recover  a  Judgment  against  the 
defendant,  and  can  only  be  obtained  In  con- 
nection with  and  during  the  pendency  of  an 
action  for  the  recovery  of  such  Judgment,  or 
to  establish  a  right  thereto,  and  hare  the 
property  attached  applied  to  the  satisfaction 
of  the  amount  claimed  to  be  due  or  owing  to 
the  plaintur,  and  is  denominated  a  'provl- 
alonal  remedy.'"  Without  repeating  at 
length  what  we  have  heretofore  stated,  it 
seems  to  us,  in  view  of  the  requirements  un- 
der the  several  sections  of  the  C!ode  above 
quoted  in  substance,  namely,  that  the  affi- 
davit mdst  set  out  the  cause  of  action,  a  com- 
plaint must  be  filed  by  the  plaintiff,  and  the 
cause  tried  by  the  court  as  In  suits  com- 
menced by  summons  and  complaint,  and  the 
Judgment  must  ascertain  and  declare  the 
amount  of  the  debt,  claim,  or  demand  sought 
to  be  enforced  by  the  attachment,  that  the 
power  of  the  court  to  decide  upon  the  cause 
of  action  as  presented  by  the  pleadings  must 
determine  the  question  of  Its  Jurisdiction. 
This  we  have  seen  does  not  exist  In  this  case. 
It  would  be  an  anomaly  in  Judicial  procedure 
If  defendant  could  be  made  liable  upon  a 
cause  of  action  by  suit  In  attachment,  when 
It  would  not  be  liable  In  the  same  court,  upon 
the  same  cause  of  action,  by  suit  commenced 
by  summons  and  complaint  ■  upon  personal 
service,  because  of  the  want  of  Jurisdiction 
in  the  court  to  hear  and  determine  the  cause. 
We  are  unwilling  to  declare  such  was^the 
legislative  Intent  In  the  absense  of  some' ex- 
pression in  the  statutes  regulating  attach- 
ment proceedings  strongly  indicating  such  in- 
tention to  have  existed;  especially  as  such 
a  conclusion  Is  illogical,  and  cannot  be  main- 
tained upon  sound  principles  of  public  policy 
and  reasoning.  There  was  error  in  sustain- 
ing the  demurrer  to  defendant's  plea  In 
abatement.  Judgment  Is  reversed,  and  cause 
remanded. 


cm  Ala.  «U) 

STRAU6HK  t. 


RICHARDS. 


(Supreme  Court  of  Alabama.    April  12,  1899.) 

SzaMFTiOHs— Waivbr— DarsoTS  mr  Claiv— Powaa 
or  OnriOBB. 

1.  An  officer  holding  property  under  execu- 
tion csnnot  ienore  a  claim  of  exemption  made  to 
him  merely  because  it  fails  to  snow  that  the 
debt  was  contracted  during  the  existence  of  the 
law  creating  the  exemption,  the  question  of  the 
sufficiency  of  the  claim  being  judicial,  for  de- 
termination by  the  courts. 

2.  The  owner  of  exempt  property  does  not 
lose  his  exemption  against  an  execution  levied 
on  it  by  the  fact  that  the  officer  returned  the 
claim  of  exemption  served  on  him  to  the  owner 
with  the  statement  that  he  would  have  nothing 
further  to  do  with  the  matter,  and  thereafter 
sold  the  property. 

Appeal  from  circuit  court,  Covington  cotm- 
ty;  J.  W.  Foster,  Judge. 

Detinue  by  A.  C.  Straughn  against  P.  M. 
Richards.    Issue  was  Joined  on  the  plea  of 


non  detinet,  and  the  case  was  tried  upon  an 
agreed  statement  of  facts,  which  were  sub- 
stantially as  follows:  On  the  18th  day  of 
September,  1897,  plaintiff  recovered  a  Judg- 
ment against  the  defendant  In  an  action  of  as- 
sumpsit before  a  Justice  of  the 'peace  in  beat 
4  of  said  county.  The  plaintiff's  demand  did 
not  contain  any  clause  whereby  defendant's 
right  of  exemption  was  waived,  and  the  Judg- 
ment so  obtained  was  a  plain  Judgment, 
against  which  defendant  had  the  right  to 
claim  his  exemptions  as  to  personal  property. 
On  the  24th  day  of  September,  1897,  an  ex- 
ecution was  Issued  on  said  Judgment,  and 
placed  in  the  hands  of  the  constable  of  said 
beat  for  collection.  On  the  same  day,  to  sat- 
isfy said  execution,  the  constable  levied  the 
I  same  on  a  lot  of  mixed  lumber,  containing 
about  7,(X)0  feet,  belonging  to  defendant,  and 
had  the  same  to  sell  on  the  15th  day  of  Octo- 
ber, 1897.  The  advertisement,  or  notice  of 
sale,  was  given  by  written  notices  posted  at 
Rose  Hill  and  two  other  public  places  In  said 
beat  No.  4,  in  said  county.  On  the  7th  day 
of  October,  1897,  defendant  went  to  the  said 
constable,  and  handed  him  a  paper,  and  told 
him  that  It  was  his  Claim  of  exemption  of 
said  property,  and  that  he  claimed  the  lum- 
ber levied  on  as  exempt  Said  paper  Is  In 
words  and  figures  as  follows: 

"State  of  Alabama,  Covington  County.  Be- 
fore me,  S.  T.  DUIard,  a  Justice  of  the  peace 
in  and  for  said  state  and  county,  personally 
came  P.  M.  Richards,  who,  being  duly  sworn, 
doth  depose  and  say  that  he  is  a  resident  cit- 
izen of  the  county  of  Covington,  of  said  state, 
and  tliat  he  hereby  makes  known  and  de- 
clares under  oath  that  be  has  selected  and 
claimed  as  exempt  to  him,  under  the  constitu- 
tion and  laws  of  the  state  of  Alabama,  the  fol- 
lowing described  personal  property:  10,000 
feet  of  lumber,  $65;  S  cows  and  calves,  $30; 
SO  head  of  hogs,  $60;  2  black  mare  mules, 
$150;  1  two-horse  wagon  and  harness,  $30; 
4  yoke  of  oxen  and  one  cart,  $200;  1  buggy 
and  harness,  $30.  [Total]  $565.  [Signed]  P. 
H.  Richards. 

"Sworn  to  and  subscribed  before  me  this 
80th  day  of  September,  1897.  [Signed]  S.  T. 
Dlllard,  J.  P." 

The  constable  read  said  paper  over,  and 
examined  it,  and  then  said  to  the  defendant 
that  he  would  have  no  more  to  do  with  the 
matter,  and  that  he  (defendant)  could  tear 
down  the  notice  of  sale,  and  then  handed  the 
claim  of  exemptions  back  to  defendant  The 
constable  did  not  hold  or  retain  In  his  pos- 
session the  said  dalm  of  exemptions  after  the 
occurrence  above  set  out  The  constable  noti- 
fied the  plaintiff  concerning  the  occurrence  by 
"sending  him  word"  thereof,  and  plaintiff  call- 
ed on  the  constable  with  respect  to  the  same, 
and  asked  to  examine  the  paper,  but  did  not 
see  the  same,  for  the  reason  that  the  constable 
had  previously  returned  the  same  to  the  de- 
fendant, as  hereinbefore  set  out    The  defend- 
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ant  had  not  filed  or  recorded  his  claim  of 
exemption  in  the  office  of  the  probate  Judge 
of  said  county.  Under  the  direction  of  the 
constable,  given  at  the  time  said  claim  of 
exemption  was  handed  to  him  by  the  defend- 
ant, be  (the  defendant)  took  down  two  of 
said  notices  of  sale  before  the  sale  day,  but 
did  not  take  down  the  three  notices  which 
were  posted  at  Rose  Hill,  and  which  remained 
posted  there  until  after  the  saleJ  On  the  day 
of  sale,  October  15,  1897,  the  plaintiff  directed 
the  constable  to  proceed  with  the  sale  of  the 
property  levied  on,  and  the  property  was  sold, 
and  the  plaintiff  became  the  purchaser  there- 
of at  said  sale.  A  number  of  persons  were 
present  at  the  sale,  but  defendant  was  not 
present,  and  it  is  not  insisted  that  he  knew 
that  the  sale  was  to  be  had  on  that  day,  ex- 
cept upon  the  facts  hereinbefore  set  out  On 
the  day  of  sale,  after  plaintiff  had  bought  the 
lumber,  he  sold  a  part  of  it  to  different  per- 
sons, and  removed  the  remainder,  about  6,000 
feet,  to  the  premises  of  another  person.  On 
the  following  day  the  defendant,  without  any 
legal  process  or  authority  from  any  one,  mov- 
ed the  said  5,000  feet  of  lumber  back  to  his 
own  premises,  from  whence  plaintiff  had  mov- 
ed It  the  preceding  day.  Plaintiff  then  brought 
this  action  of  detinue  for  said  lumber  before 
a  Justice  of  the  peace,  where  the  case  was 
first  tried,  and  from  which  court  the  said 
case  comes  to  the  circuit  court  on  appeal.  On 
the  trial  in  the  Justice  court  the  defendant, 
against  the  objection  of  the  plaintiff,  was  al- 
lowed to  amend  his  said  claim  of  exemptions 
hereinbefore  referred  to  and  set  out  by  In- 
serting the  words:  "Against  an  execution  is- 
sued from  the  Justice  cotirt  of  beat  No.  4  of 
Covington  county,  Alabama,  and  that  the  debt 
upon  which  Judgment  was  rendered,  upon 
which  the  execution  was  Issued,  was  con- 
tracted since  the  ^d  day  of  AprU,  1873." 
Said  amendment  of  said  claim  of  exemption 
was  inserted  in.  said  claim  immediately  after 
and  following  the  phrase  therein,  "the  fol- 
lowing described  personal  property."  The  de- 
fendant also  made  a  preliminary  motion  be- 
fore said  Justice  court,  and  before  the  trial 
of  the  present  case,  to  set  aside  the  said  sale 
of  said  property  nnder  said  execution,  on  the 
groimd  that  it  was  Invalid  and  void  by  reason 
of  his  aforesaid  alleged  dalm  of  exemptions. 
This  motion  was  granted  by  the  Justice  of  the 
peace,  and  the  said  sale  of  the  said  property 
hereinbefore  set  out  was  set  aside.  The  Jus- 
tice of  the  peace  then  proceeded  to  hear  this 
case,  and  rendered  a  Judgment  in  favor  of 
the  defendant,  from  which  Judgment  the 
plaintiff,  A.  B.  Straugbn,  took  an  appeal  to 
this  court  Upon  these  facts,  the  court,  at 
the  request  of  the  defendant,  gave  to  the  Jury 
the  general  affirmative  charge  in  his  favor. 
To  the  giving  of  this  charge  the  plaintiff  duly 
excepted.  There  were  verdict  and  Judgment 
for  the  defendant  The  plaintiff  appeals,  and 
tssigns  as  error  the  giving  of  the  general  af- 


firmative charge  at  the  request  of  the  de- 
fendant.   AfSrmed. 

Morgan  D.  James,  tor  m>pellant  B.  H. 
Lewis,  for  appellee. 

SHARFB,  J.  Unless  the  case  be  one  in 
which  the  right  of  exemptions  docs  not  exist, 
a  claim  of  exemptions,  made  in  due  time, 
when  not  frivolous,  or  wanting  in  the  essen- 
tials of  a  bona  fide  claim,  cannot  be  lawfully 
Ignored.  When  so  made,  mere  Informalities 
or  defects  in  the  claim,  which  might  be  fatal 
on  objection  made  in  the  court  having  Juris- 
diction of  the  cause,  will  not  Justify  the  levy- 
ing officer  in  assuming  Its  invalidity,  or  In  dis- 
regarding it  by  proceeding  to  sell  the  proper- 
ty claimed.  In  such  case  the  sufficiency  of 
the  dalm  becomes  a  Judicial  question,  which 
the  officer  la  without  power  to  determine,  and 
which  must  be  referred  to  the  court  by  a  con- 
test in  the  mode  prescribed  by  the  statute. 
Kennedy  v.  Smith,  99  Ala.  83,  11  South.  6S5: 
McLaren  v.  Anderson,  81  Ala.  106,  8  South. 
188;  Block  V.  Bragg,  68  Ala.  201;  Code,  | 
2047.  The  claim  In  question,  as  presented  to 
the  constable,  shows  a  definite  claim  to  the 
lumber  in  controversy  in  substantial  compli- 
ance with  the  statutory  requirements.  Code, 
H  2011-2047.  The  defect  in  falling  to  show 
that  the  debt  was  contracted  during  the  ex- 
istence of  the  law  creating  the  exemption  was 
amendable  in  the  discretion  of  the  court,  and 
was  not  such  as  to  Infiuence  the  action  of  the 
constable.  Block  v.  Bragg,  supra.  Having 
presented  the  claim  to  the  constable,  the 
property  so  claimed  was  thereby  protected 
from  sale  until  the  claim  was  successfully  con- 
tested. The  defendant  was  not  placed  in  de- 
fault by  the  act  of  the  constable  In  returning 
to  him  the  claim  with  the  statement  that  he 
would  have  nothing  more  to  do  with  the  mat- 
ter. The  failure  of  the  officer  to  do  his  duty 
In  respect  of  retaining  the  claim,  and  bring- 
ing it  to  the  notice  of  the  plaintiff,  may  have 
deprived  the  defendant  of  the  right  to  a  re- 
lease of  the  property  tmtn  the  plaintiff  was 
given  the  opportunity  for  10  days  to  contest, 
but  the  effect  of  the  claim  was  not  destroyed 
thereby.  The  sale  upon,  which  the  plaintiff 
bases  his  right  to  recover  was  unanthorized, 
and  conveyed  to  him  no  title.  There  was  no 
error  in  giving  the  charge  requested  by  de- 
fendant   Affirmed. 


(Ul  Ala.  39) 
TAYLOR  T.  STATB. 
(Supreme  Court  of  Alabama.     April  4,  1899.) 

IHTOXIOAHTS — IU.SOAI.  8AI.SS— COHDITIOHAL  8AI.KB 

— Chaxos. 

1.  It  is  no  defense  to  a  prosecution  for  {llegal- 
ly  selling  intoxicants  that  they  were  the  prop- 
er^ of  others. 

2.  The  fact  that  a  sale  of  whisky  was  oa  a 
condition  which  was  not  complied  with  does 
not  remove  it  from  the  inhibition  of  the  statute 
against  the  sale  of  whlslcr* 
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3.  A  charge  not  authorized  by  the  evidence  is 
properly  refused. 

4.  A  requested  charge  that,  unless  accused 
sold  the  whisky,  and  did  not  exchange,  barter, 
or  loan  it,  he  was  not  guilty,  was  covered  by 
one  given  that,  if  he  parted  with  It  in  any  other 
way  besides  selling  it,  he  was  not  gailty. 

Appeal  from  Bibb  county  court;  N.  H. 
Thompson,  Judge. 

Thomas  M.  Taylor  was  convicted  of  selling 
liquors  without  a  license,  and  he  appeals. 
Affirmed* 

Upon  the  Introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  defendant, 
gave  to  the  Jury  the  following  written  charge: 
"(1)  If  the  Jury  bellere  that  the  defendant 
parted  with  the  whisky  In  any  other  way  be- 
sides selling  it,  they  must  acquit  the  defend- 
ant" The  defendant  also  requested  the  court 
to  glye  to  the  Jury  the  following  written  char- 
ges, and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  "(2) 
Unless  the  Jury  belleye  the  defendant  sold 
the  whisky,  and  did  not  exchange,  barter,  or 
loan  it,  they  must  And  him  not  guilty.  (3)  If 
the  Jury  believe  it  was  a  conditional  sale,  un- 
less the  conditions  of  sale  have  been  compiled 
with,  there  was  no  sale,  and  defendant  must 
be  acquitted." 

Logan  &  Van  de  GraaCT  and  W.  0.  Dardoi, 
for  appellant  Charles  G.  Brown,  Atty  Gen, 
and  W.  W.  Lavender,  for  the  State. 

DOWDBLL^  J.  The  defendant  was  tried 
and  convicted  on  an  Indictment  for  selling 
spirituous,  vinous,  or  malt  liquors  without  a 
license,  and  contrary  to  law.  The  evidence 
on  the  part  of  the  state  showed  that  within 
12  months  before  the  finding  of  the  indict- 
ment and  in  Bibb  county,  the  defendant  sold 
to  the  witness  Mace  Boyd  one  pint  of  whisky, 
and  for  which  said  Boyd  paid  defendant  40 
cents  cash.  The  defendant  denied  tlie  sale, 
and  testified  that  he  loaned  the  whisky  to 
Boyd,  which  was  to  be  replaced  by  said  Boyd. 
The  defendant  also  testified  that  the  whisky 
which  he  let  Boyd  have  did  not  belong  to  de- 
fendant but  was  the  property  of  other  par- 
ties. If  there  was  a  sale  of  the  whisky  by 
the  defendant  to  Boyd  within  the  limits  of 
Bibb  county,  as  charged  in  the  indictment 
the  question  of  the  ownership  of  the  whisky 
was  wholly  ImmaterlaL  A  violation  of  the 
statute  would  be  as  complete  In  a  sale  by  one 
of  whisky,  the  property  of  another,  as  It 
would  be  of  the  property  of  the  seller.  The 
act  of  selling  the  statute  condemns.  The 
court  committed  no  error  in  Its  rulings  on  the 
evidence  offered  by  the  defendant  to  prove 
that  the  whisky  was  the  property  of  some 
other  person,  and  not  the  property  of  defend- 
ant Nor  was  there  any  error  in  the  refusal 
of  the  court  to  give  charges  2  and  3,  request- 
ed by  defendant  Oharge  3  does  not  contain 
a  correct  proposition  of  law,  besides  being 
wholly  abstract;  there  being  no  evidence  of 
any  conditional  sal& 


Any  possible  benefit  which  the  defendant 
could  have  had  under  charge  2  was  fully  cov- 
ered by  charge  numbered  1,  given  by  the 
court  at  the  request  of  the  defendant  The 
court  is  not  required  to  give  charges  in  repe- 
tition, or  where  a  charge  requested  has  been 
already  substantially  given.  McAlplne  v. 
State  (Ala.)  23  South.  130;  Burton  v.  State, 
Id.  729;  Dennis  v.  State,  Id.  1002.  We  are 
satisfied  that  with  the  instruction  given  by 
the  court  to  the  Jury,  contained  In  charge 
numbered  1,  reqaested  by  the  defendant  no 
Injury  resulted  from  the  refusal  to  give  charge 
2.  See  Code  1S96,  i  4333.  There  being  no 
reversible  error  in  the  record,  the  Judgment  at 
the  county  court  Is  affirmed. 


an  Ala.  to 

COLUMBUS  WATERWORKS  CO.  T.  LONO 

et  al. 

(Snpreme  Court  of  Alabama.    April  11,  1899.) 
SmmHT  Domain — Fobkiox  Cobpobations— Fob- 

UO  USJSB  IK  FOBEION  StATB— PbTITIOS. 

1.  In  the  absence  of  constitntional  inhibition, 
a  legrislature  may  authorize  a  foreign  corpora- 
tion to  exercise  the  power  of  eminent  domain 
for  public  uses  within  the  state,  and  this 
though  incidentally  public  uses  In  another  state 
be  also  promoted. 

2.  A  petition  by  a  water  company  to  condemn 
land  to  prevent  its  sonrce-  of  water  from  be- 
coming poUnted,  as  authorized  by  Acts  1806-87, 
p.  1401,  S  1,  need  not  state  the  uses  to  which 
the  land  Is  to  be  put  more  definitely  than  that 
it  is  for  a  watershed  for  its  reservoir,  so  as  to 
prevent  the  poUntion  of  its  source  of  supply. 

3.  The  petition,  stating  in  the  language  of  the 
statute  that  petitioner  was  unable  to  agree  with 
the  owners  as  to  the  price,  is  sufficient;  the 
price  or  the  effort  made  to  agree  need  not  be 
stated. 

Appeal  from  probate  court  Lee  county;  W. 
0.  Robinson,  Jndge. 

Condemnation  proceedings  by  the  Colum- 
bus Waterworks  Company  against  Emma 
Long  and  others.  There  was  a  Judgment  for 
defendants,  and  plaintiff  appeals.    Reversed. 

This  was  a  proceeding  which  was  insti- 
tuted by  the  appellant  the  Columbus  Water- 
works Company  filing  an  application  to  the 
probate  court  of  Lee  county  for  the  condem- 
nation of  certain  lands  in  said  county  belong- 
ing to  the  appellees,  who  were  made  luurtles 
respondent  to  the  petitioner's  use. 

The  petition  describes  the  lands  sought 
to  be  conveyed,  gives  the  names,  ages  and 
residences  of  the  owners  thereof,  and  alleges 
that  the  petitioner,  the  Columbus  Water- 
works Company,  is  a  corporation  under  the 
laws  of  Georgia,  with  Its  residence  and  place 
of  business  In  the  city  of  Columbus,  Georgia; 
"that  It  is  a  corporation,  supplying  water  for 
the  public  to  the  Inhabitants  of  the  towns 
of  Phoenix  City  and  Glrard,  hi  this  state,  and 
Columbus,  in  the  state  of  Georgia;  and  that 
in  order  to  prevent  its  source  of  water  supply 
from  being  polluted,  It  Is  necessary  for  it  to 
acquire  title,  ownership  and  control"  of  said 
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lands;  "that  petitioner  has  endeavored  to 
acquire  title,  o-wnership  and  control  of  said 
lands  by  purchase  from  fbe  owners  thereof, 
but  that  petitioner  and  the  said  owners  can- 
not agree  as  to  the  price  to  be  paid  for  said 
lands;  that  petitioner  herein  seelcs  the  con- 
demnation of  said  lands  so  as  to  rest  in  It 
the  absolute  title,  ownership  and  control  of 
and  to  the  same  In  Itself;  that  the  use  and 
purpose  for  which  It  Is  sought  to  be  used  is 
for  a  watershed  for  Its  reserrolr,  so  as  to 
prevent  the  pollution  of  Its  source  of  water 
supply.  The  prayer  Is  for  process,  for  a  jury 
to  assess  the  damages,  and  for  an  order  of 
condemnation.  This  is  substantially  all  the 
allegations  of  the  petition. 

To  the  petition,  the  respondents  demurred 
upon  the  following. grounds:  "(1)  Said  peti- 
tion shows  on  its  face  that  the  petitioner) 
the  Oolumbns  Waterworks  Company,  Is  a 
corporation  organized  under  the  laws  of  the 
state  of  Georgia,  and  that  it  has  Its  residence 
and  iriace  of  business  in  the  dty  of  Colum- 
InB,  county  of  Muscogee,  and  state  of  Geor- 
gia, and  falls  to  aver  or  show  that  It  Is  au- 
thorized by  its  charter  granted  it  in  said 
state  of  Georgia,  to  supply  water  for  public 
use  to  the  inhabitants  of  Phoentz  City  and 
Glrard  In  the  state  of  Alabama.  (2)  Said 
petition  falls  to  show  or  aver  that  petitioner 
has  corporate  authority  to  perform  such  a 
public  duty  In  the  state  of  Alabama  as  will 
give  It  the  power  to  exercise  the  right  of 
eminent  domain  in  Alabama,  and  against 
landowners  In  this  state.  Said  petition  falls 
to  show  or  arer  that  petitioner  has  corporate 
authority  to  supply  water  for  the  public  to 
the  Inhabitants  of  cities,  towns  or  villages  in 
tbe  state  of  Alabama.  (8)  The  law  does  not 
authorize  tbe  condemnation  of  a  watershed 
to  prevent  pollution  of  the  source  of  water 
supply  unless  said  watershed  is  shown  to 
be  necessary  for  that  purpose.  (4)  The  said 
petition  falls  to  aver  or  show  with  -sufficient 
clearness  that  the  land  sought  to  be  con- 
demned In  this  proceeding  Is  necessary  to 
prevent  the  poQntlon  of  its  source  of  water 
supply.  (5)  Said  petition  falls  to  set  forth 
with  sufficient  clearness  tbe  uses  or  purposes 
for  which  the  lands  are  sought  to  be  taken. 
(6)  Said  petition  falls  to  show  or  aver  that 
petitioner  made  a  bona  fide  effort  to  agree 
with  these  defendants  as  to  the  price  of  the 
lands  sought  to  be  condemned.  (6Vi)  The  pe- 
tition fails  to  state  what  price  was  offered  to 
these  defendants  for  their  lands.  (7)  Under 
tbe  laws  of  Alabama  complainant  would 
have  no  right  to  acquire  title  or  ownership 
OTer  the  lands  of  these  defendants.  (8)  That 
a  foreign  corxmratlon  has  no  right  to  exer- 
cise eminent  domain  In  Alabama.  (9)  That 
complainant  has  no  right  to  condemn  these 
defendants'  lands  for  the  purpose  of  a  water- 
shed for  petitioner's  revision  or  source  of 
'water  supply.  (10)  Petitioner,  as  a  Georgia 
corporation,  has  no  light  to  condemn  these 


defendants'  lands  In  order  to  enable  tt  to 
furnish  water  to  the  towns,  villages  and 
dtles  of  Georgia."  Upon  the  hearing  of 
these  demurrers,  the  1,  2,  S,  4,  5,  6,  6<4.  and 
10  were  sustained,  and  the  7,  8  and  9  grounds 
were  overruled.  The  petitioner  declining  to 
amend  its  petition  to  meet  said  demurrers, 
judgment  was  thereupon  entered  dismissing 
the  petition.  From  this  judgment  the  peti- 
tioner appeals,  and  assigns  as  error  the  rul- 
ing of  the  court  in  sustaining  the  several 
grounds  of  tbe  demurrer.  Respondents  make 
a  cross  assignment  of  error,  in  which  they 
assign  the  overruling  by  the  court  of  the  T, 
8  and  9  grounds  of  demurrer  as  error. 

Bamea  &  Duke,  for  appellant.  Houston 
A  Power  and  Samford  &  Son,  for  appeUeea. 

ELARAIiSON,  J.  The  legal  principles  in- 
volved In  this  appeal  may  be  briefly  stated. 

The  constitution  provides,  that  "private 
property  shall  not  be  taken  or  applied  for 
public  use,  unless  just  compensation  be  first 
made  therefor;  nor  shall  private  property  be 
taken  for  private  use,  or  for  the  use  of  cor- 
porations other  than  municipal,  without  th« 
consent  of  the  owner,"  with  an  exception  for 
right  of  way  that  has  no  application  here. 
Const,  art  1, 1  24. 

The  legislature  of  a  sovereign  state  is  not 
restrained  in  the  exercise  of  its  power  of  emi- 
nent domain  by  restrictions  not  found  In 
the  constitution,  and  there  la  nothing  In  that 
Instrument  which  forbids  Its  exercise  in  favor 
of  a  foreign  coiporation  or  a  nonresident  for 
public  uses  In  this  state.  Lewis,  Em.  Dom.  | 
10.  It  seems  to  be  an  admitted  fact  general- 
ly, that  the  power  Inheres  in  a  state  for  do- 
mestic uses  only,  to  be  exercised  for  the  ben- 
efit of  Its  own  people,  and  cannot  be  extend- 
ed merely  to  promote  the  public  uses  of  a  for- 
eign state,  yet  this  doctrine  has  never  been 
carried  so  far  as  to  deprive  a  state  of  the  ca- 
pacity of  empowering  a  foreign  corporation 
from  taking  lands  for  public  uses,  to  be  car- 
ried out  within  its  own  borders.  It  is  not  the 
luBtrumentality  employed  for  operating  the 
public  use,  but  the  use  itself,  that  satisfies  the 
constitution.  The  fact  that  the  use  Is  public 
and  the  public  may  have  the  privilege  of  en- 
joying It,  Is  the  controlling  principle.  Instan- 
ces illustrative  of  the  principle  might  be  mul- 
tiplied in  which  railroads  have  been  construct- 
ed in  part  through  or  in  states  other  than  the 
state  of  their  incorporation,  in  whose  favor  this 
right  has  been  conferred  by  the  neighboring 
states.  In  re  Townsend,  89  N.  T.  171;  8  Am. 
&  Eng.  Enc.  Law,  517,  notes  S,  4;  Mills,  Em. 
Dom.  ii  13,  352;  Sedg.  St  &  Const  Law,  122- 
132;  Cooley,  Const.  Llm.  662. 

It  la  equally  dear,  that  this  right  la  not  to 
be  denied  where  public  uses  are  to  be  sub- 
served In  the  state  granting  condemnation,  be- 
cause in  connection  therewith,  public  uses  in 
another   state   may   be   likewise   promoted. 
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While  a  state  will  take  care  to  use  this  power 
for  the  benefit  of  Its  own  people,  It  will  not 
refuse  to  exercise  It  for  such  purpose,  because 
the  Inhabitants  of  a  neighboring  state  may  In- 
cidentally partake  of  the  fruits  of  its  exercise. 
Such  refusal  would  violate  the  principles  of  a 
just  public  policy,  and  the  neighborly  comity 
which  should  exist  between,  states. 
'  The  act  under  which  this  proceeding  was  in- 
stituted, provides  "that  any  corporation  sup- 
plying water  for  the  public  to  the  inhabitants 
of  any  city,  town  or  village  in  this  state.  Is 
hereby  authorized  to  acquire  by  purchase  any 
lands  or  Interest  therein,  acquisition  of  which 
may  be  necessary  to  prevent  the  source  of  war 
ter  from  being  polluted;  and  that  such  cor- 
poration, If  they  cannot  agree  with  the  owner 
of  the  lands  or  real  estate  desired  to  be  ac- 
quired for  fbls  purpose,  may  file  their  petition 
In  the  probate  court  In  the  county  in  which 
such  lands,  or  any  part  thereof,  may  be  situate, 
setting  forth  in  substance  the  lands  or  inter- 
est desired  to  be  acquired,  and  their  inability 
to  agree  with  the  owner  as  to  the  price  there- 
of." Acts  1896-97,  p.  1401,  S  1.  The  second 
section  of  the  act  provides,  that  the  petition 
must  be  in  writing,  verified  by  oath  of  the  ap- 
plicant or  some  agent  thereof,  with  security 
for  the  costs  of  the  proceeding;  that  the  peti- 
tion must  set  forth  the  uses  or  purposes  for 
which  the  land  is  to  be  taken,  or  interest  or 
easement  therein  to  be  acquired,  and  the  name 
and  residence  of  the  owner  if  known,  etc. 
The  remainder  of  the  enactment  relates  to  the 
procedure  for  a  complete  condemnation  there- 
under, without  reference  to  any  of  the  general 
provisions  of  the  Code  for  condemnation  pro- 
ceedings. The  petition  follows  closely  the  lan- 
guage of  the  act  It  states  the  name  of  the  pe- 
titioner, a  foreign  corporation  organized  un- 
der the  laws  of  Georgia,  engaged  In  supplying 
water  to  the  Inliabitants  of  Fhcenix  City  and 
Glrard  in  this  state,  and  Columbus  in  the 
state  of  Georgia,  and  avers  that  "In  order  to 
prevent  its  source  of  water  supidy  from  being 
polluted,  it  is  necessary  for  it  to  acquire  title, 
ownersUp  and  control  to  the  lands  herelnaf t» 
described,  and  further,  that  the  use  and  pur- 
pose for  which  the  land  sought  to  be  condemn- 
ed, was  for  a  watershed  for  its  reservoir  so 
as  to  prevent  the  pollution  of  its  source  of  wa- 
ter supply;  that  petitioner  has  endeavored  to 
acquire  title,  ownership  and  control  of  said 
lands  by  purchase  from  the  ovraers  thereof, 
but  that  petitioner  and  the  ovraers  cannot 
agree  as  to  the  price  to  be  paid  for  said 
lands."  The  owners'  names,  ages  and  resi- 
dences are  given,  and  the  lands  sought  to  be 
taken  are  carefully  described,  amounting  to 
10.65  acres.  It  was  unnecessary  to  describe 
the  uses  to  which  the  lands  were  to  be  applied, 
and  the  inability  of  the  plaintiff  and  defend- 
ants to  agree,  any  more  definitely  than  was 
done.  The  averments  as  to  these  matters  were 
as  full  as  the  statute  required. 

From  what  has  t>een  said,  it  is  manifest  the 
coturt  was  in  error  in  sustaining  the  demurrer 
to  the  petition.    It  was  not  liable  to  any  of 


the  objections  raised  to  it  by  demurrer.   There 
Is  nothing  in  the  cross  assignments  of  error. 
Reversed  and  remanded. 


(m  AU.  S4Z> 

DAVIS  et  al.  v.  WILLIAMS  et  at. 
(Supreme  C!ourt  of  Alabama.    April  11,  1809.) 

SfECH'IO  FxBFOBlLUrOS  —  CONTBACTS  —  Railboads 
—  CONTBTAKCBS  OF  LaND  —  CONSIOEBATIOH  — 
ChAMFBBXT  —  StaXB    DbMANO  —  HUBBAMD     .AHD 

WuB— Fabtibb— Affkal. 

1.  A  contract  with  a  conBtmction  company, 
donating  land  to  it,  conditioned  on  its  locating  a 
railroad,  which  it  was  building,  through  lands 
Of  the  donor,  is  not  invalid,  as  against  public 
policy,  where,  under  its  agreement  with  the 
railroad  company,  such  contracts  were  allowa- 
ble as  part  of  the  consideration  for  building  the 
road,  since  its  effect  is  to  secure  a  benefit  to 
the  railroad  company. 

2.  Such  a  contract  is  not  unilateral,  or  lack- 
ing in  consideration,  ^nce  a  compliance  wilii 
the  condition  constitntes  the  consideration  for 
the  promise  of  the  other  party. 

3.  A  bill  by  an  assignee  for  specific  perform- 
ance of  a  contract  to  convey  land  conditionally 
is  not  champertons,  where  assignor  had  com- 
plied with  the  conditions  previous  to  the  assign- 
ment, and  complainant  was  only  attempting  to 
convert  his  equitable  title  into  a  legal  one. 

4.  An  action  to  recover  land  held  under  aa 
equitable  title,  brought  only  a  few  years  after 
the  right  accrued,  is  not  a  stale  demand. 

6.  A  party  who  conveys  his  equitable  Inters 
est  under  a  contract  is  not  a  necessary  party 
to  a  bill  by  the  assignee  for  its  specific  per^ 
formance. 

6.  A  company  having  a  contract  for  a  con- 
veyance of  land,  conditioned  on  the  construc- 
tion of  a  road  through  land  of  grantor,  after 
the  completion  of  the  road  may  convey  his  eq- 
uity without  any  demand  on  the  other  party 
for  performance. 

7.  In  an  action  for  specific  iwrformance  of 
a  contract  for  the  conveyance  of  land,  it  is  im- 
material that  it  belonged  to  a  wife,  where  she 
and  her  husband  joined  in  the  contract. 

8.  Where  parties  join  in  a  demnrrer,  which  is 
overruled  as  not  being  good  as  to  one,  the  other, 
if  the  overruling  is  errw  as  to  him,  can  make  it 
available  only  on  a  separate  assignment  of  tit- 
ror. 

Appeal  from  chancery  court,  Macon  coun- 
ty; Jere  N.  Williams,  Chancellor. 

Bill  by  J.  L.  Williams  and  others  against 
Mary  C.  Davis  and  others  for  specific  per- 
formance of  a  contract  From  a  decree  over- 
ruling respondents'  demurrers,  they  appeaL 
Affirmed. 

The  respondents  jointly  demurred  to  the 
bill  upon  the  following  grounds:  "(1)  The 
bill,  on  its  face,  shows  that  the  contract 
sought  to  be  enforced  Is  one  which  a  court  of 
equity  will  not  q>eciflcally  enforce.  (2)  The 
bill,  on  its  face,  shows  that  the  contract 
sought  to  be  enforced  is  without  considera- 
tion. (3)  The  bill,  on  Its  face,  shows  that  the 
consideration  of  the  contract  sought  to  be  en- 
forced was  an  Illegal  agreement  on  the  part 
of  the  Georgia  &  Alabama  Construction  Com- 
pany. (4)  The  bill  shows  on  its  face  that 
complainants  are  guilty  of  maintenance  in 
prosecuting  this  suit.  (5)  The  bill  shows  on 
its  face  tliat  the  only  interest  tliat  complain- 
ants have  in  the  subject-matter  of  this  Ut^ 
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gatlon  is  sacb  Interest  as  they  acquired  by 
the  alleg'""  transfer  from  Charles  Hannon  et 
al.  (6)  A  court  of  equity  will  not  specifically 
enforce  a  contract  In  favor  of  persons  who 
were  not  parties  to  the  contract,  and  whose 
only  hiterest  In  It  arises  from  the  purchase 
of  a  mere  right  of  action.  <7)  There  la  a 
nonjoinder  of  parties  comidalnant,  In  that 
Charles  F.  Hannon.  John  J.  King,  J.  J.  WlUa- 
ford,  and  B.  E.  Hardaway  are  not  made  par- 
ties to  the  bUl.  (8)  The  bill,  on  Its  face, 
shows  that  there  has  been  such  delay  on  the 
part  of  the  Georgia  &  Alabama  Construction 
Company  to  enforce  the  agreement  relied  up- 
on as  would  render  the  demand  stale.  (9)  No 
good  and  sufficient  reason  is  shown  for  the 
delay  to  enforce  this  contract  from  the  date 
of  the  completion  of  the  road,  prior  to  the 
first  day  of  January,  1892,  to  the  date  of  fil- 
ing this  blU.  (10)  The  bill  faUs  to  show  any 
demand  made  l^  the  Georgia  &  Alabama 
Construction  Company  for  a  deed  to  them. 
(11)  The  bill  falls  to  show  any  contract  on 
the  part  of  decedent,  Davii^  to  oonyey  any 
land  to  complainants.  (12)  For  aught  that 
appears  la  the, bill,  the  property  may  have 
been  the  property  of  Mary  C.  Davis,  the  mar- 
ried woman,  at  the  time  of  the  execution  of 
the  alleged  agreement  (13)  The  bill  does  not 
show  that  dther  the  Interest  of  Mary  0.  Davis 
or  of  Hubert  T.  Davis  came  to  them,  or 
either  of  them,  through  R.  T.  Davis."  Upon 
the  submission  of  the  cause  upon  the  demur- 
rers, the  chancellor  decreed  that  they  were  not 
well  taken,  and  overruled  them.  From  this 
decree  the  respondents  appeal,  and  assign  the 
renffition  thereof  as  error. 

H.  T.  Davis  and  S.  B.  Paine,  for  appd- 
lamts.    Tompkins  &  Troy,  for  appellees. 

McCLEIiLAN,  a  J.  On  January  6,  1891, 
tbe  Georgia  &  Alabama  Construction  Com- 
pany, a  partnership,  and  R.  T.  and  Maty  C. 
Davlat  entered  into  the  following  contract: 
"We,  B.  T.  Davis  and  M.  C.  Davis,  do  hereby 
agree  that  if  the  Georgia  &  Alabama  Con- 
struction Company  will  build  the  Savannah, 
Americus  &  Montgomery  Railroad  within  one- 
balf  mile  of  our  residence,  on  either  side  of  the 
dwelling  and  storehouse  occupied  at  present 
by  us,  and  build  a  depot  on  the  said  railroad 
within  one  mile  of  our  residence,  at  any  place 
along  the  line  of  said  railroad  that  is  most 
suitable  to  themselves,  we  hereby  agree  to 
give  the  Georgia  &  Alabama  Construction 
Company  one-half  Interest  in  forty  acres  of 
land,  which  may  be  laid  off  in  lots  and  streets. 
The  lots  must  commence  at  a  point  near  the 
railroad,  and  on  the  big  road  leading  from 
Union  Springs  to  Tuskegee,  Alabama,  and 
known  as  the  'Union  Springs  and  Tuskegee 
Dirt  Road.'  Just  as  soon  as  the  railroad  Is 
t)uilt  and  the  depot  established,  and  the  train 
makes  a  trip  through  from  our  place  to  Mont- 
gomery, Alabama,  we  will  make  a  warranty 
title  to  one-hall!  interest  in  (40)  forty  acres  of 
land  through  which  the  railroad  will  run,  Noa. 
25So.— tt 


as  follows,  sections  84  and  35,  township  15, 
range  23;  and.  It  makes  no  difference  to  na 
where  the  railroad  enters  our  land,  we  wHI 
deed  one-half  Interest  In  forty  acres  of  land 
along  said  railroad  to  the  Georgia  &  Alabama 
Construction  Company  at  any  point  on  sec- 
tion 84  or  35,  township  16,  range  23,  that 
they  may  select  We  further  agree  to  do  all 
in  our  power  to  aid  the  Georgia  &  Alabama 
Construction  Company,  and,.  If  the  depot 
ground  is  selected  for  a  depot  on  our  luid,  we 
will  also  deed  to  them  sufficient  grotmds  for 
that  purpose.  Now,  everything  being  fully 
understood,  having  beoi  read  by  J.  T.  Adams,^ 
the  company's  agent,  and  agreed  to  by  our- 
selves and  Mr.  Adams,  we  sign  the  paper, 
and  consider  It  In  full  force  and  effect"  At 
that  tim^  said  construction  company  was  un- 
der a  contract  with  the  Savannah,  Americas 
&  Montgomery  Railway  Company,  a  oorpoia- 
tlon,  for  the  building  of  a  railroad  toe  said 
corporation  from  Americas,  Ga.,  to  Montgom- 
ery, Ala.  One  of  the  provisions  of  said  con- 
tract, constituting  in  part  the  consideration 
Inducing  the  construction  company  to  enter 
Into  It  was  that  said  company  "should  be  per- 
mitted to  receive  conveyances  of  real  estate 
from  the  owners  thereof  on  the  line  of  said 
railroad,  either  as  a  donation  by  said  owners, 
or  In  consideration  of  an  agreement  on  the 
part  of  said  construction  company  to  build 
said  railroad  through  or  near  the  lands  of  the 
grantors."  The  construction  company  built 
the  railroad  through  the  lands,  and  located 
and  built  a  depot  on  the  lands,  of  the  said 
R.  T.  and  Mary  0.  Davis,  in  accordance  with 
the  stipulations  of  the  contract  above  set  oat; 
and  having  ccunpleted  said  road,  and  ran 
trains  over  it  to  Mon^omery,  Ala.,  the  com- 
pany selected,  also  In  accordance  with  the 
contract  the  40  acres  of  land,  a  one-half  in- 
terest in  which  Davis  and  bis  wife  were,  by 
its  terms,  to  convey  to  the  company.  In  1896 
the  members  of  the  partnership,  the  said  con- 
struction company,  and  their  several  wives, 
executed  an  assignment  of  said  contract  of 
January  5,  1891,  to  J.  L.  Williams  and  (3eorge 
E.  Salter.  Meantime  B.  T.  Davis  had  died, 
and  the  title  to  sold  land  had  become  vested 
in  his  wife^  the  said  Mary  C.  Davis,  and  his 
son,  Hubert  T.  Davis;  the  former  owning  an 
undivided  two-thirds,  and  the  latter  an  on- 
divided  one-third.  Interest  therein.  The  as- 
signees of  the  contract  demanded  of  the  said 
Mary  C.  and  Hubert  T.  Davis  that  they  con- 
vey to  them  an  undivided  one-half  interest 
in  the  40  acres  of  land  selected  and  located  by 
their  assignors,  but  they  refused  to  do  so, 
and  repudiated  the  contract  On,  and  setting 
forth,  the  foregoing  facts,  said  assignees,  Wil- 
liams and  Salter,  on  March  12,  1897,  ffied 
their  bill  of  complaint  against  said  Mary  C. 
and  Hubert  T.  Davis,  described  the  land  In- 
volved therein,  and  prayed  that  the  respond- 
ents be  decreed  to  execute  to  complainants  a 
proper  deed  conveying  to  them  a  one-half  un- 
divided Interest  In  the  land  described.  The 
respondents    Jointly    demurred    to    the    bllL 
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The  demnrrer  waa  ovemiled.  They  appeal 
to  this  court  from  the  decree  in  that  behalf, 
and  Jointly  assign  errors  here. 

It  is  insisted  by  the  demurrer  that  the  con- 
tract sought  to  be  enforced  is  against  public 
policy,  and  rold,  or,  if  not  so,  at  least  that  it 
is  of  such  an  evil  character  or  tendency  that 
a  court  of  conscience  should  not  decree  Its 
specific  performance.  The  argument  Is  that 
it  waa  the  duty  of  the  construction  company 
to  the  public  to  locate  and  build  the  railroad 
and  d^ot  wholly  in  the  interest  of  public 
convenience  and  accommodation,  and  that  the 
contract  in  questicA  tended  directly  to  Induce 
a  breach  of  tlils  duty,  to  the  inconvenience 
and  injury  of  the  public,  etc.,  and  hence  was 
against  public  policy.  The  authorities  rdled 
on  to  suKMrt  this  proposition  fall  to  do  so. 
They  hold,  and  most  Justly,  that  such  con- 
tracts made  with  officers  of  a  railway  cor- 
poration for  their  jiersonal  advantage  tend 
to  Indnce  them  to  a  breach  of  their  duty  to 
locate  the  railroad  to  the  best  interest  of  the 
company  and  of  the  public,  and  hence  are 
against  public  policy.  But  that  is  not  the 
case  presented  by  the  bill.  Here  the  con- 
tract was  made  with  the  construction  com- 
pany, which  built  the  road  under  an  agree- 
ment with  the  railway  corporation,  by  which 
the  former  was  allowed  to  make  such  con- 
tracts, as  a  part  of  the  consideration  moving 
to  them  for  locating  and  building  the  road. 
It  la  therefore  the  same,  to  all  legal  intents 
and  purposes,  as  If  it  had  been  made  with 
the  railway  company  itself.  And  it  is  well 
settled  that  such  contracts  made  with  the 
railway  company— "contracts  by  wUch  some 
beneflt  is  secured  to  the  corporation  itself  by 
the  choice  of  a  particular  location,  so  long 
as  they  do  not  infringe  the  rights  at  the  pub- 
lic"—are  valid,  and,  when' performed  on  the, 
part  of  the  company,  are  binding  on  the  other 
party.  Here  the  corx>oratlon  Is  benefited,  in 
that  Its  authorization  to  the  construction  com- 
pany to  make  this  contract  went  to  reduce  the 
cost  to  It  of  building  the  road.  And  there  Is 
no  presumption  that  any  right  of  the  public  Is 
infringed.  Thousands  of  such  contracts  have 
been  made  In  this  state^-indeed,  It  Is  rather 
the  rule,  than  otherwise,  to  make  donations 
and  subscriptions  to  railway  enterprises  con- 
ditioned upon  the  location  of  the  road  to  a 
particular  place  or  along  a  specified  route,— 
and  their  validity  has  not  only  never  been 
questioned,  but  has  often  been  either  express- 
ly or  Impliedly  sustained.  Railway  Co.  v. 
Wllks,  86  Ala.  478,  6  South.  34;  Hall  v.  Sims, 
106  Ala.  661,  17  South.  534;  Haas  v.  Hall, 
111  Ala.  442,  20  South.  78;  Garner  v.  HaU 
(Ala.)  21  South.  835;  3  Elliott,  R.  R  i  928; 
Greenh.  Pub.  Pol.  p.  321;  Railroad  Co.  v. 
Dawson,  62  Tex.  260;  Railway  Co.  v.  Derkes, 
103  Ind.  520,  3  N.  B.  239;  Taggart  v.  Kail- 
road  Co.,  24  Md.  563;  Railroad  Co.  v.  Spafford, 
41  Iowa,  292.  Nor  Is  such  contract  objection- 
able as  being  unilateral  or  for  want  Of  con- 
sideration. When  the  condition  has  been 
complied  with,- when  the  road  has  been  lo- 


cated and  buHt  as  specified  in  the  wrltlng,- 
the  contract  is  as  binding  aa  If  it  had  been 
originally  absolute  and  unconditional,  and 
comi^iance  on  the  one  part  constitutes  the 
consideration  for  the  promise  on  the  other. 
Taggart  v.  Railroad  Co.,  supra;  Railway  Co. 
V.  Berkes,  supra. 

The  bill  is  not  open  to  the  objection  taken 
by  the  demurrer  for  champerty  or  mainte- 
nance. On  its  averments;  the  construction 
company,  at  and  before  the  time  of  their 
transfer  and  conveyance  to  complainants,  bad 
a  perfect  equity  in  and  to  a  half  interest  In 
the  land  described.  It  being  the  duty  of  re* 
spondents  to  convey  that  interest  to  the  com- 
pany, It  is  not  to  be  assumed  that  they  liad 
repudiated  the  contract,  or  hdd  the  whole 
land  otherwise  tlian  in  recognition  of  the 
company's  equity.  There  was  no  questioa  of 
adverse  possession  in  a  tUrd  party  at  the 
time  of  tlie  transfer.  The  company  having 
this  equity,— this  equitable  title,— and  having 
conveyed  it  to  complainants,  there  can  be 
nothing  of  maintenance  or  champerty  in  the 
tatter's  present  ^ort  to  convert  their  equita- 
ble into  a  legal  title.  The  effort  ta  simply  to 
conserve  the  interest  they  have  purchased, 
solely  for  their  own  benefit,  and  at  their  own 
charge.  2  Story,  Eq.  Jar.  f- 1050.  The  cause 
of  action  propounded  here  is  analogous  to  a 
right  of  recovery  in  ejectment  at  law.  It  Is 
a  suit  in  equity  to  recover  certain  land  held 
under  an  equitable  title.  It  would  seem  that 
no  lapse  of  time  short  of  10  years  would  bar 
the  action;  and,  whether  so  or  not,  it  is  diear, 
we  think,  that  the  lapse  of  time  after  the 
right  accrued,  and  before  bill  filed,  was  not 
sofflcient  to  render  the  demand  stale.  As- 
hurst  V.  Peck,  101  Ala.  499,  14  South.  S41; 
Id.,  108  Ala.  429,  19  South.  781. 

Hannon  and  others,  who  composed  the  con- 
struction company,  and  transferred  and  con- 
veyed their  title  and  rights  tmder  this  con- 
tract to  complainants,  are  no  more  necessary 
parties  to  this  bill  than  had  their  title  been 
a  legal  one,  and  the  complainants,  aa  their 
grantees,  were  suing  in  ejectment  at  law. 
They  are  without  Interest  in  the  suit,  and 
could  not  have  been  made  parties  to  it. 

A  demand  by  the  construction  company  be- 
fore the  transfer,  and  conveyance  by  them 
to  complainants,  waa  obviously  unnecessary. 
With  or  without  such  demand,  they  liad  a 
perfect  equity,  and  the  right  to  convey  it  to 
complainants. 

It  is  Immaterial  tliat  the  land  may  have 
belonged  to  Mary  C.  Davis.  If  it  did,  the 
contract,  being  Joined  in  by  her  husband,  is 
binding  on  her.  It  is  also  of  no  consequence, 
as  the  case  is  now  presented,  whether  the 
land  came  to  Mary  0.  Davis  through  R.  T. 
Davis.  However  the  title  accrued,  it  Is  af- 
fected by  the  contract  If  Hubert  T.  Davis' 
title  is  not  so  affected,  the  fact  is  of  no  avail 
here,  as  he  Joins  both  In  the  demurrer  below 
and  in  the  assignment  of  error  here.  The  de- 
murrer, not  being  good  as  to  one  of  the  de- 
murrants,  was  properly  overruled;    and,   if 
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there  had  been  error  as  to  him  In  the  decree 
overruling  the  demarrer.  It  conid  be  ayailed 
of  here  only  up<Mi  a  separate  asstgnment  as  to 
bion.    Affirmed. 


on  Ala.  70) 

LANGLEY  V.  LANGLET  et  al. 
(Supreme  Coart  of  Alabama.    April  11,  1889.) 

ASXUnSTBiLTOBS  —  AOTIOHS  —  B^LXS  OV  BlALIT  — 

EquiTT — Affiau 

1.  One  of  two  administrators  purchased  lands 
of  the  estate  sold  by  order  of  a  prolwte  court, 
but  failed  to  make  either  the  cash  or  the  de- 
ferred payment  required  br  the  order,  though 
In  the  report  of  the  sale  It  was  alleged  that 
the  cash  payment  had  been  made.  Before  the 
maturity  of  the  deferred  oayment  a  deed  was 
executed  and  delivered  to  him,  and  he  sold  the 
land.  VM,  that  purchasers  from  him  or  his 
subvmdees  would  not  be  protected  as  purchas- 
ers for  value  without  notice,  though  they 
bought  in  ignorance  of  the  fact  that  the  pur- 
chase money  had  not  been  paid,  and  the  convey- 
ance to  him  was  made  under  an  order  of  tbo 
court. 

2.  A  remaining  administrator  may  maintain 
a  salt  to  enforce  a  vendor's  lien  against  a  co- 
administrator, who  purchased  land  of  the  estate 
sold  under  order  of  the  probate  court,  and  fail- 
ed to  pay  the  purchase  money,  although  he 
has  since  resigned  and  I>een  discharged  by  or- 
der of  court;  Code  1896,  {  250,  providing  that 
proceedings  for  settlement  of  the  accounts  of 
one  outgoing  administrator  shall  not  prevent 
any  action  by  the  remaining  administrator 
against  such  administrator  for  any  property  re- 
maining in  his  hands,  or  for  any  other  cause  of 
action. 

3.  Where  a  bill  that  la  demurrable  has  been 
dismissed  on  motion  for  want  of  equity,  the 
decree  will  l>e  reversed,  and  the  cause  remand- 
ed, with  directions  to  allow  complainant  to 
amend. 

Appeal  frmn  chancery  conrt  Tallapoosa 
county;  J.  R.  Dowdell,  Chancellor. 

BUI  by  F.  B.  LAngley,  administrator, 
against  W.  T.  tangley  and  others  to  enforce 
a  vendor's  Hen.  The  facts  averred  in  the 
bill  are  sufficiently  stated  in  the  opinion.  The 
defendants  demurred  to  the  bill,  and  moved 
to  dismiss  it  for  want  of  equity.  On  the  8ul>- 
mission  of  the  cause  upon  the  demurrers  and 
the  motion  to  dismiss,  the  chancellor  granted 
the  motion,  and  ndered  the  bill  dismissed  foE 
want  of  egnity.  From  this  decree,  complain- 
ant ^peals,  and  assigns  the  rendition  there- 
of as  error.    Beversed. 

T.  L.  Bolger  and  3.  M.  Ohllton,  for  appel- 
lant   Garrett  &  Lackey,  for  appellees. 

TTSON,  3.  The  bOl  In  this  canse  was  filed 
by  the  appellant,  as  administrator  of  the  es- 
tate of  Slanghter,  and  seeks  to  enforce  a  ▼en- 
dor's  lien  upon  certain  lands  therein  describ- 
ed, which  were  sold  by  an  order  of  the  pro- 
bate court  of  Tallapoosa  connty  for  division 
among  the  heirs.  It  Is  alleged  in  the  bill  that 
the  petition  for  the  sale  of  these  lands  was 
tUed  by  the  complainant  and  one  of  the  re- 
spondents, W.  T.  lisngley,  who  was  a  co- 
administrator with  the  complainant;  that  the 
lands  were  ordered  to  be  sold  by  the  admin- 
istrators for  one-half  cash,  and  the  remainder 


on  12  months'  credit  At  the  sale,  on  the 
23d  day  of  November,  1893,  the  respondent 
Langley  became  the  purchaser  at  and  for  the 
price  of  $1,283.20,  and  gave  his  note  to  the 
complainant  for  the  deferred  payment  due 
November  23,  1894;  and  that  he  never  made 
the  cash  payment  nor  has  he  ever  paid  the 
note.  It  is  further  alleged  that  a  report  of 
the  sale  was  made. to  the  probate  court.  In 
which  It  was  stated  that  the  respondent  Lang- 
ley  had  paid  the  cash  payment  wliich  was  un- 
true, and  that  no  report  has  ever  been  made 
that  the  deferred  payment  was  paid,  that 
notwithstanding  the  terms  of  sale  were  part- 
ly for  credit  before  the  maturity  of  the  de- 
ferred payment  the  probate  Judge  appointed 
Oliver,  and  commissioned  him  to  execute  a 
deed  to  Langley  as  purciiaser,  and  01iv«,  on 
tte  3d  day  of  July,  1894,  executed  a  deed  to 
him.  The  remaining  allegations  of  the  bni 
aver  a  sale  of  the  land  by  Langley,  the  pur- 
chaser, to  certain  other  respondents,  and  con- 
tract of  sales  by  some  of  his  grantees  to  cer- 
tain other  defendants,  and  the  resignation  by 
lAngley,  the  respondent  as  administrator  at 
said  estate,  and  decree  entered  by  the  probate 
conrt  on  the  17th  day  of  November,  1896,  dis- 
charging him  from  any  further  administra- 
tion of  said  estate,  leaving  the  complainant 
at  the  time  of  the  filing  of  the  bill  as  the  sole 
administrator.  Under  these  averments,  it  is 
too  clear  for  disputation  that  the  deed  to 
Langley,  as  purchaser,  did  not  convey  the 
legal  title  to  the  land,  but  only  vested  In  him 
an  inchoate  equity,  wlilch,  upon  full  payment 
of  the  purchase  money,  would  ripen  into  a 
perfect  equity;  and  the  purchaser  from  him 
or  his  subvendees  cannot  claim  the  protec- 
tion afForded  to  purchasers  for  valuable  con- 
sideration without  notice,  although  they 
bought  In  ignorance  of  the  fact  that  the  pur- 
chase money  bad  not  been  paid,  and  although 
the  conveyance  to  Langley  was  made  under 
an  order  of  the  court.  Cruikshank  v.  Lut- 
treU,  67  Ala.  818;  Wallace  v.  Nichols'  Adm'r, 
66  Ala.  321;  Ketchum  v.  Creagh,  53  Ala.  224; 
Boiling  V.  Smith,  108  Ala.  411,  19  South.  370; 
McGnlly  v.  Chapman,  58  Ala.  325;  Ligon  ▼. 
LIgon,  84  Ala.  555,  4  South.  405;  Anderson's 
Adm'r  ▼.  Bradley,  66  Ala.  268;  Washington 
▼.  Bogart  (Ala.)  24  South.  2«S;  Bogart  v. 
Bell,  112  Ala.  412,  20  South.  511;  Allison  ▼. 
Allison,  114  Ala-  893,  21  South.  1008. 

The  main  question  presented  is  whether  the 
complainant  can  maintain  this  bill,  his  co- 
administrator being  the  purchaser  at  the  sale 
of  the  lands,  not  having  paid  any  portion  of 
the  purchase  money,  and  having  resigned,  and 
been  discharged  by  the  probate  court  before 
the  filing  of  this  bill.  The  contention  of  ap- 
pellees Is  that  as  the  respondent  Langley 
was  the  seller  and  purchaser,  the  moment  he 
contracted  the  debt  for  the  purchase  of  the 
lands  It  was  extinguished,  and  It  became  as- 
sets In  his  hands  as  administrator,  and  he 
was  chargeable  with  the  amount  as  If  he  had 
collected  the  money  or  converted  the  proper- 
ty of  the  estate  Into  money.    And,  in  support 
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of  this  contention,  they  cite  the  cases  ot  Chil- 
dress V.  Childress,  3  Ala.  752;  Ward  v.  Dates, 
42  Ala.  225;  King  t.  Shackleford,  6  Ala.  423; 
Duffee  y.  Buchanan,  8  Ala.  27;  Llgon  y.  LIgon, 
84  Ala.  555,  4  South.  405;  Knight  y.  Haynie, 
74  Ala.  542;   Coolc  y.  Cook,  69  Ala.  294. 

We  do  not  doubt  the  soundness  of  the 
principles  upon  which  the  opinions  in  those 
cases  are  made  to  rest.  ,No  one  can  doubt 
that  complainant  could  not  maintain  this  bill 
so  long  as  the  respondent  Langley  was  his 
co-administrator.  The  reason  for  the  rule 
iB  clearly  stated  in  King  T.  Shaddeford  to 
be  "that  where  there  are  seyeral  executors 
each  has  a  right  to  receiye  the  debts  and 
other  assets  of  the  estate,  and  a  payment  of 
the  sums  receiyed  by  him  to  his  co-executor 
will  not  discharge  his  liability  to  the  estate. 
Farther,  that  executors  are  not  liable  to 
each  other,  but  each  is  liable  to  the  cestuls 
que  trustent  and  deylsees  to  the  full  extent  of 
th«  funds  receiyed  by  him."  No  such  rela- 
tifc^  as  that  exists  In  this  case.  And  the 
complainant  alone  is  now  responsible  for  the 
administration  of  the  assets  of  the  estate. 
Cbn  it  be  doubted  that  Langley's  promise  to 
pay  the  price  of  lands,  which  he  has  neyer 
paid,  going  into  possession  under  the  pur- 
chase and  reselling  it  as  owner,  is  an  asset 
of  the  estate?  Suppose  both  the  Langleys 
had  resigned  as  administrators  at  the  same 
time,  and  the  court  had  appointed  an  ad- 
ministrator de  bonis  non,  it  would  hardly  be 
contended  that  such  administrator  de  bonis 
non  could  not  enforce  the  lien  for  the  pur- 
chase money.  The  cases  of  Ketchum  y. 
Creagh,  Cruikshank  T.  Luttrell,  Wallace  y. 
Nichols*  Adm'r,  cited  aboye,  were  bills  by 
administrators  de  bonis  non  to  enforce  yen- 
dors'  liens  against  the  purchasers  at  sales 
made  of  lands  under  an  order  of  the  probate 
court  And  in  the  case  of  Cruikshank  y. 
LuttreU  the  administrator  had  the  purchaser 
at  the  sale,  who  was  unable  to  pay  the  pur- 
chase price  bid  by  him  to  transfer  his  certifi- 
cate of  purchase  to  him  (the  administrator), 
and  he  resold  the  lands  to  Luttrell  at  prlyate 
sale,  taking  his  notes  for  the  purchase  mon- 
ey. Tet  this  court  did  not  say  that  the  ad- 
ministrator only  became  chargeable  with  the 
purchase  money  as  if  he  collected  it,  or  con- 
yerted  the  lands  into  money  upon  a  settle- 
ment of  the  estate  by  the  outgoing  adminis- 
trator with  the  administrator  de  bonis  non. 
On  the  contrary.  It  held  that  the  administra- 
tor de  bonis  non  could  enforce  a  yendor's 
lien  upon  the  lands.  Section  241  of  the  Code 
of  1806  (section  2173,  Code  1886)  required 
respondent  Langley  within  one  month  after 
his  resignation  to  make  final  settlement  of 
his  administration  of  the  estate;  and  of 
which  settlement  notice  was  required  to  be 
giyen.  Section  242,  Code  1896  (section  2174, 
Code  1886)  proyides  that  the  remaining  or 
succeeding  executor  or  administrator  of  the 
estate,  if  there  be  one,  must  be  a  party  to 
such  settlement,  and  is  entitled.  If  a  resident 
of  the  state,  to  personal  notice  at  least  10 


days  before  the  day  appointed  for  the  set- 
tlement   That  the  remaining  administrator 
is  a  necessary  party  cannot  well  be  doubted. 
Indeed,  the  decree  rendered  on  any  settle- 
ment made  by  the  administrator  after  resig- 
nation, without  notice  to  the  remaining  ad- 
ministrator as  required  by  the  statute,  would 
be  yoid.    As  said  in  Hatchett  y.  Billlngslea, 
65  Ala.  17:     "The  object  of  the  notice   is 
that  the  administrator  may  appear  at  the 
settlement,  and  haye  an  opportunity  to  con- 
test the  account    This  is  eminently  neces- 
sary and  just;   for,  as  the  law  now  stands 
[section  244,  Code  1896  (secUon  2176,  Code 
1886)],  a  decree  may  be  rendered  against  him 
In  fayor  of  the  outgoing  administrator;  and. 
If  the  estate  be  solyent  an  execution  may 
be  ordered  thereon,  under  which  the  assets 
of  the  estate  may  be  sold  away  from  his  pos- 
session and  control."    And  the  learned  Judge 
might  haye  stated  further  that  in  the  eyent 
the  outgoing  administrator  was  Indebted  to 
the  estate,  the  decree  must  be  rendered  In 
fayor  of  the  remaining  administrator.    Code 
1896,  t  243  (Code  1886,  t  2176).    On  the  In- 
quiries of  a  balance  due  the  outgoing  admin- 
istrator and  of  the  solyency  of  the  estate  the 
estate  and  remaining  administrator  should 
be  represented.    In  such  a  settlement  the  re- 
signed administrator  is  the  party,  on  the 
one  hand,  and  the  continuing  administrator 
or   succeeding   administrator   (administrator 
de  bonis  non)  is  the  adyerse  party.    Hatchett 
y.  Billlngslea,   supra.     Section  250  of  Code 
1806  (secUon  2182,  Code  1886)  proyides  that 
"the  proceedings  for  the  settlement  of  the 
accounts  of  deceased  or  outgoing  executors 
or  administrators,  proyided  for  In  this  article, 
do  not  preyent  any  action  by  the  remaining 
or  succeeding  administrator  or  by  any  person 
entitled   thereto    against    such    executor   or 
administrator  or  his  personal  representatlye, 
for  any  property  remaining  in  his  hands  or 
for  any  other  cause  of  action."    The  settle- 
ment required  of  a  resigned  administrator 
Is  in  the  same  article  with  this  section,  and 
It  indeed  Immediately  succeeds  those  pro- 
ylding  the  manner  by  which  such  a  settle- 
ment Is  to  be  had.    It  will  be  obseryed  from 
reading  section  241   (section   2173),  that   It 
requires  settlement  to  be  made  by  an  admin- 
istrator when  remoyed.    We  hold  that,  nn- 
der  this  section,  had  the  respondent  Langley 
made  a  settlement  of  his  administration  of 
the  estate  after  his  resignation,  this  would 
not   preclude   the   complainant   from    maln- 
talnhig  this  suit  to  enforce  a  yendor's  lien 
upon  the  land  for  the  purchase  money  con- 
fessedly due  by  him.  .  Unless  we  disregard 
the    opinion    in    the    case   of    Hendricks    y. 
Thornton,  45  Ala.  290,  the  right  of  the  com- 
plainant to  maintain  this  bill  is  concluslyely 
determined  by  it.    The  only  difference  be- 
tween that  case  and  the  one  under  considera- 
tion is  In  that  case  the  outgoing  administra- 
tor was  remoyed,  and  here  the  outgoing  ad- 
ministrator  resigned.     This   difference   can 
make  no  possible  distinction  between   the 
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two,  since,  as  we  have  stated,  the  method 
of  piocednre  in  both  are  provided  by  the 
same  statutes.  We  adhere  to  the  opinion  of 
the  court  In  that  case  as  to  what  la  there 
said  as  to  the  right  of  the  remaining  admin- 
istrator to  maintain  the  suit 

The  conclaslon  reached  by  us  In  this  case 
Is  recognized  In  the  case  of  Cook  t.  Cook, 
supra,  where  It  Is  said:  "The  only  case 
where  a  decree  is  authorized  in  favor  of  one 
personal  representative  against  another  Is 
where  there  Is  a  removal,  a  resignation,  or 
revocation  of  the  letters  of  an  executor  or 
administrator,  or  his  authority  ceases  for 
any  cause.  In  such  case  a  decree  may  be 
rendered  in  favor  of  a  remaining  or  succeed- 
ing executor  or  administrator."  While  it  Is 
unnecessary  to  consider  demurrers,  where  a 
bill  is  dismissed  for  want  of  equity,  unless 
they  raise  the  same  question  as  raised  by  the 
motion  to  dismiss,  as  the  bill  may  be  amend- 
ed to  meet  defects  pointed  out  by  them,  yet, 
in  this  case,  for  the  purposes  of  further  pro- 
ceedings In  this  cause.  It  would  be  well  for 
us  here  to  say  that  the  respondent  3.  B. 
Heard  Is  not  a  proper  or  necessary  party  to 
the  bllL  The  averment  as  to  him  shows  that 
he  parted  with  his  Interest  In  the  lands  by 
conveyance  to  James  A.  Heard,  although 
there  is  no  ground  of  demurrer  raising  the 
question.  If  a  bill  is  defective  and  subject 
to  demurrer  filed  to  It,  where  It  has  been 
dismissed  for  want  of  equity,  the  ends  of 
justice  are  best  accomplished  by  reversing 
the  decree,  and  remanding  the  cause,  with 
directions  to  allow  the  complainant  to  amend 
as  he  may  be  advised.  Cmlkshank  v.  Lut- 
trell,  supra.  The  decree  of  the  chancellor  dis- 
missing the  bill  must  be  reversed  and  an- 
nulled, and  the  cause  is  remanded.  Beversed 
and  remanded. 


(in  Ala.  171) 

ALABAMA  MINERAL  liAND  OO.  ▼. 
JACKSON. 

(Snpreme  Court  of  Alabama.    April  11,  1809.) 

Statutb  or  nuuDS— DBscRrpnoR  or  Pbopibtt— 
Daiuobs. 
A  contract  to  purchase  land  afterwards  to 
be  selected  by  the  purchaser  Is  within  the  stat- 
ute of  frauds,  as  failing  to  describe  the  land, 
and  will,  on  the  purchaser's  tailnre  to  select, 
neither  support  a  bill  for  specific  performance 
nor  an  action  for  damages. 

Appeal  from  circuit  court,  Chilton  county; 
N.  D.  Denson,  Judge. 

Action  by  the  Alabama  Mineral  Land  Com- 
pany against  Ellhu  E.  Jackson.  There  was 
a  judgment  for  defendant,  and  plaintiff  ap- 
peals.   AfiOrmed. 

The  plaintiff  claimed  $46,000  damages  for 
the  breach  of  a  contract  In  writing  entered 
into  by  and  between  the  plaintiff  and  the  de- 
fendant on  September  IB,  1882.  The  sub- 
stance of  the  contract,  and  the  breaches  there- 
of, as  averred  in  the  complaint,  are  sufficient- 
ly stated  In  tbe  opinion.    The  defendant,  & 


B.  Jackson,  filed  several  pleas,  an  of  which 
were,  on  his  own  motion,  withdrawn,  except 
pleas  numbered  4,  7,  8,  and  9.  By  pleas  7 
and  8  the  defendant  Interposed  the  defense  of 
the  statute  of  frauds,  and  averred  that  the  de- 
scription of  the  10,000  acres  of  land,  the  tim- 
ber upon  which  was  sold  or  contracted  for 
by  said  contract,  was  too  vague,  uncertain, 
and  Indefinite  to  support  an  action  for  the 
breach  of  said  contract  Plea  No.  4  was  aa 
followa:  "Comes  the  defendant,  E.  B.  Jack- 
son, and^  for  answer  to  the  complaint,  saitb 
that  the  contract  upon'  which  the  action  wa4 
founded  was  not  executed  by  him,  nor  by  any 
one  authorized  to  bind  him  In  the  premises, 
and  he  makes  oath  that  this  plea  la  true." 
To  this  plea  was  attached  the  affidavit  of  the 
defendant,  E.  B.  Jackson,  in  which  he  stated 
that  the  averments  of  said  plea  were  true. 
By  plea  No.  8  the  defendant  averred  that  the 
plaintiff  did  not  own,  and  never  did  own,  the 
timber  on  said  lands,  which,  under  the  con- 
tract. It  was  open  to  defendant  to  designate. 
To  the  fourth  plea  the  plaintiff  demurred  up- 
on the  grounds  that  said  plea  was  no  answer 
to  the  complaint,  for  one  partner  may  bind 
another.  In  such  a  contract  as  here  sued  on, 
by  signing  for  both,  or  by  signing  the  firm 
name.  To  the  seventh  and  ninth  pleas  the 
plaintiff  demurred  upon  the  following 
grounds:  "(1)  The  complaint  does  not  claim 
damages  for  the  breach  of  a  contract  for 
the  sale  of  lands,  but  for  the  breach  of  a 
contract  to  make  or  complete  a  contract  for 
the  purchase  of  timber  on  lands.  (2)  A  con- 
tract to  make  a  contract  for  the  sale  or  pur- 
chase of  timber  on  lands  Is  not  within  the 
statute  of  frauds.  (3)  The  contract,  as  set 
out  In  the  complaint,  shows  that  plaintiff  has 
complied  with  the  statute  of  frauds,  and  Is 
bound  thereby,  and  defendant  Is  also  bound. 
(4)  Defendant  cannot  willfully  refuse  to  des- 
ignate said  timber  lands  as  provided  for  in 
the  contract  sued  on,  and  then  claim  the 
benefit  of  his  own  wrong.  (5)  Said  complaint 
declares  against  B.  B.  Jackson  and  W.  H. 
Jackson  as  partners,  and  said  plea  No.  7  does 
not  aver  that  the  purchase  of  said  timber 
was  outside  or  beyond  the  scope  of  said  part- 
nership. (8)  Because  the  reference  In  said 
contract  and  in  said  plea  to  the  terms  of  pay- 
ment, and  the  substitution  of  timbered  lands 
for  other  lands  which  had  been  cleared,  and 
what  particular  10,000  acres  were  to  be  se- 
lected, or  in  what  section  or  township  they 
were  to  be  selected,  are  not  necessary  to  en- 
title plaintiff,  to  recover,  when  defendant 
willfully  refused  to  designate  said  10,000 
acres,  and  also  willfully  refused  to  complete 
the  contract  (7)  For  that  It  would  make  no 
difference  what  state  or  county,  township  or 
range,  said  block  of  10,000  acres  would  lie 
in,  when  defendants  willfully  refused  to 
designate  the  lands,  the  timber  npon  which 
was  sold  to  them.  (8)  When  defendants  re- 
fused to  designate  the  said  10,000  acres,  ^«y 
estopped  themselves  from  pleading  the 
vagueness  or  uncertain^  of  tbe  contract,  or 
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the  Indefinlteness  of  the  description  of  the 
lands,  the  timber  upon  which  was  sold  to 
them."  To  the  eighth  plea  the  plaintiff  de- 
murred upon  the  following  groonds:  "(1) 
Defendant,  being  a  vendee  of  plaintiff,  Is  es- 
topped to  deny  plaintiff's  title  to  the  timber 
sold.  (2)  Said  plea  No.  8  does  not  aver  that 
plaintiff  could  not  have  acquired  the  timber 
on  the  lands  sold  under  said  contract  in  time 
to  comply  with  Its  contract  (3)  For  that 
party  may  sell  that  which  he  does  not  own. 
If  he  can  acquire  the  same  In  time  to  comply 
with  the  terms  of  his  sale."  The  demurrers 
to  each  of  the  pleas  were  severally  overruled, 
and,  the  plaintiff  declining  to  plead  further, 
Judgment  was  rendered  In  favor  of  the  de- 
fendant. The  plaintiff  appeals,  and  assigns 
as  error  the  ruling  of  the  court  upon  the 
pleadings. 

J.  J.  WUlett  and  S.  D.  Logan,  for  appel- 
lant   Ounter  A  Gnnter,  for  appellee. 

McCLELliAN,  0.  3.  Writings  were  signed 
by  the  Alabama  Mineral  Land  Ck>mpany  and 
B.  E.  Jackson  by  which,  In  terms,  the  latter 
was  to  purchase  from  the  former,  at  a  stipu- 
lated price  per  acre,  "the  timber  from  a 
contlnnous  block  of  ten  thousand  acres,  con- 
secutive sections,  In  a  northwesterly  line 
from  Maplesvllle,  townships  21  and  22";  the 
purchaser  to  determine  upon  a  continuous 
body  of  lands,  mineral  lands  excepted,  and 
to  designate  the  same  to  seller  on  a  day 
named.  It  was  further  stipulated  that  In 
"case  of  any  material  tract  recently  tim- 
bered having  been  cleared  of  said  timber, 
or  pillaged  of  same,  to  any  material  extent 
the  seller  will  substitute  other  lands  for  cni- 
ting  In  its  stead"  at  any  time  prior  to  & 
statied  date.  The  purchaser  failed  to  deter- 
mine upon  and  designate  a  body  of  lands, 
or  the  lands  contemplated  in  the  agreement 
.and  failed  to  make  the  payments  provided 
for  In  the  writing.  The  action  Is  prosecuted 
by  the  land  company.  The  complaint  claims 
$45,000  damages  for  the  breach  of  the  al- 
leged contract  stated  above,  which  Is  set 
out  In  the  complaint;  and  the  plaintiff,  after 
averring  that  It  had  fully  compiled  with  all 
the  provisions  of  said  contract  on  its  part  as- 
signed the  following  breaches  thereof  on  the 
part  of  the  defendant:  "First  that  defend- 
ant failed  to  designate  the  lands  on  which 
he  was  to  cut  and  remove  the  timber,  and 
has  tailed  to  make  payment  for  said  timber 
as  provided  In  said  contract;  second,  defend- 
ant willfully  refused  to-  complete  said  con- 
tract, by  willfully  refusing  to  designate  said 
ten  thousand  acres  from  which  the  timber 
was  to  be  cnt;  third,  defendant  has  failed 
and  refused  to  purchase  the  timber  from  said 
ten  thousand  acres  as  provided  in  said  con- 
tract, and  has  failed  and  refused  to  pay  for 
the  same."  To  this  complaint  the  defendant 
pleaded,  among  other  defenses,  the  statute 
of  frauds,  for  insufficient  description  of  the 
land,  an  Interest  in  which  was  Intended  to 


be  embraced  in  the  contract  Plaintiff  de- 
murred to  the  pleas  (7  and  9)  setting  up  this 
defense,  and  Its  demurrers  were  overruled. 
This  ruling  presents  the  question  of  Impor- 
tance Involved  on  this  appeal. 

Under  the  statute  of  frauds  the  written 
agreement  or  memorandum  most  describe 
the  subject-matter  directly,  or  by  reference 
to  something  outside  of  the  writing,  by  re- 
sorting to  which  certainty  may  be  attained. 
It  requires  no  discussion  to  demonstrate  that 
the  contract  under  consideration  does  not, 
either  In  Itself  or  by  reference,  describe  the 
land  Intended  to  be  sold  so  as  to  admit  of,  or 
to  furnish  means  for,  its  Identification.  To 
the  contrary,  the  writing  expressly  refers  the 
segrregation  and  identification  of  the  land  to 
the  selection  of  the  purchasers  within  certain 
very  uncertain  limitations.  There  cannot, 
we  think,  be  two  opinions  on  the  Inquiry 
whether  this  writing,  Intended  to  evidence 
a  sale  and  purchase  of  an  Interest  in  land, 
fills  the  requirement  of  the  statute  of  frauds. 
Manifestly  It  does  not  And  we  do  not  na- 
derstand  appellant's  counsel  to  seriously  in- 
sist that  the  writing  bound  the  plaintiff  to 
sell  and  the  defendant  to  purchase  any  par- 
ticular land,  and  It  IB  admitted  that  the 
agreement  could  not  be  specifically  enforced 
in  equity.  But  It  Is  insisted  for  appellant 
that  while  the  land  has  not  been  designated 
by  the  defendant,  and  while  a  court  of  chan- 
cery would  not  select  the  10,000  acres  con- 
templated by  the  contract  for  the  defendant 
Jackson,  and  force  him  to  take  them,  yet  the 
seller  has  a  remedy  in  an  action  for  a  breach 
of  the  contract  against  Jackson,  for  that  he 
tailed  and  refused  to  determine  upon  and 
designate  particular  land  as  by  the  terms  of 
the  writing  he  was  required  to  do;  the  the- 
ory being,  in  the  first  place,  that  the  same 
certainty  of  description  is  not  necessary  In 
the  contract  tor  the  purposes  of  an  action 
at  law  for  Its  breach  as  Is  required  on  a 
bill  filed  tor  Its  specific  performance  In  equity, 
and.  In  the  second  place,  that  the  defendant 
Is  estopped  to  say  that  the  contract  Is  void 
for  uncertainty  as  to  Its  subject-matter,  be- 
cause, under  the  terms  of  the  writing,  It  was 
his  duty  to  remove  that  element  of  uncer- 
tainty by  designating  the  particular  land  to 
be  covered  by  the  contract 

We  cannot  assent  to  either  of  these  proposi- 
tions. A  contract  which  is  ao  uncertain  In 
respect  of  Its  subject-matter  that  it  neither 
identifies  the  thing  by  describing  it,  nor  fur- 
nishes any  data  by  which  certainty  of  identlfl- 
catlon  can  be  attained.  Is  void  as  well  at  law 
as  in  equity,  and  as  Incapable  of  supporting 
an  action  for  damages  as  of  supporting  a  bin 
for  specific  performance,  upon  proper  objec- 
tion taken.  The  infirmity  of  the  contract  here 
under  consideration  is  that  it  not  only  does 
not  attempt  to  describe  the  land,  but  expressly 
provides  that  the  Identity  of  the  subject-mat- 
ter shall  be  fixed  by  acts  in  pals  to  be  subse- 
quently performed  by  the  purchaser;  and,  unr 
tU  such  acts  are  performed,  no  court  can,  tot 
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any  purpose,  say  that  any  certain  land  la  em- 
braced In  the  writing,  and  no  court  can  give 
validity  to  It  as  a  contract  for  the  sale  of  any 
land,  either  directly,  by  enforcing  its  specific 
performance,  or  indirectly,  by  awarding  dam- 
ages for  its  breach.  It  falls  necessarily  within 
the  general  rule  that,  while  not  absolutely 
void,  but  to  be  80  held  upon  proper  objection, 
a  contract  falling  under  the  influence  of  the 
statute  of  frauds,,  and  not  complying  with  its 
provisions,  will  not  be  directly  enforced,  nor 
will  damages  be  awarded  for  Its  violation. 
The  true  view  of  this  writing,  in  its  final  anal- 
ysis, is  this:  The  land  company  agrees  to 
sell  to  Jackson,  and  Jackson  agrees  to  buy 
from  the  company,  a  wholly  uncertain  part  of 
Its  lands,  for  a  stated  consideration.  This  un- 
dertaking, standing  alone,  is  of  no  eflScacy 
whatever,  as  It  does  not  Identify  the  subject- 
matter;  and  there  results  frcxn  the  agrreement 
so  far  stated  no  obligation  on  the  part  of  the 
company  to  sell  any  land  to  Jackson,  and  no 
obligation  on  Jackson  to  buy  any  land  from 
the  company.  The  only  further  provision  of 
the  writing  bearing  on  the  matter  we  are  con- 
sidering Is  that  by  which  Jackson  agrees  to 
determine  upon,  and  to  designate  to  the  com- 
pany, the  particular  10,000  acres  of  its  land 
be  will  purchase  from  the  company,  and  the 
correlative  undertaking  of  the  company  to  sell 
talm  the  particular  acres  he  thus  determines  up- 
on and  designates.  Olearly,  these  latter  stipu- 
lations are  of  no  effect  towards  supplying  Iden- 
tification of  the  subject-matter  until  they  are 
complied  with.  So  long  as  the  particular  lands 
are  not  determined  upon  by  Jackson,  and  deer- 
Ignated  by  him  to  the  company,  the  whole 
agreement  remains  at  large,  as  to  the  thing 
Intended  to  be  contracted  about,— the  Infirmity 
of  the  absence  of  Identification  still  attaches 
to  the  writing;  and  it  cannot  be  said  that 
there  is  any  contract  to  sell  any  land,  because 
there  la  no  contract  to  sell  any  particular 
land.  Had  Jackson  determined  upon  and  des- 
ignated the  particular  10,000  acres  to  be  sold 
and  irarchaaed,  and  evidenced  such  determina- 
tion and  designation  by  writing,  the  effect 
would  have  been  to  complete,  or,  to  speak  ac- 
curately, to  make  a  contract  for  the  sale  of 
land  where  no  contract  before  existed.  The 
undertaking  of  Jackson  to  determine  upon  and 
designate  lands  was  therefore.  In  substance, 
and  essentially,  an  agreement  on  his  part  to 
enter  Into  a  contract  to  purchase  such  lands 
as  he  might  determine  upon  and  designate.  It 
was,  to  all  Intents  and  purposes,  an  agreement 
to  make  a  contract  for  the  sale  and  purchase 
of  lands.  And,  like  the  contract  of  sale,  an 
agreement  to  make  such  contract  must  itself 
comply  with  the  statute  of  frauds  in  all  es- 
sential respects,— including,  of  coursie,  a  de- 
scription of  the  land;  else  the  agreement  Is 
void,  and  will  not  support  either  a  bill  for 
performance  or  an  action  for  damages.  Am- 
burger  v.  Marvin,  4  E.  D.  Smith,  393;  Dicken 
V.  McKInley,  163  IlL  318,  45  N.  E.  134,  and 
54  Am.  St.  Rep.  4T1;  Raub  v.  Smith,  61  Mich. 
543,  28  N.  W.  676,  and  1  Am.  St  Rep.  619; 


Warden  v.  Wniiams,  62  Mich.  C9,  28  N,  W. 
706,  and  4  Am.  St.  Rep.  814;  fates  v.  Mar- 
tin, 2  Pin.  178;  Hayes  v.  Burkam,  61  Ind. 
130;  Smith  T.  Bowler,  2  Dlsn.  153;  Pulse 
V.  Hamer,  8  Or.  251;  Ledford  v.  Ferrell's 
Adm'r,  34  N.  C.  285;  Martin  v.  Wharton, 
88  Ala.  637.  The  undertaking  Is  none  the 
less  a  mere  engagement  to  make  a  contract 
for  the  sale  and  purchase  of  land,  for  that 
to  perfect  the  contract,  under  the  statute  of 
frauds,  requires  only  the  selection  and  design 
nation  of  the  subject-matter.  This  very  thing 
Is  as  essential  to  the  contract,  under  the  stat- 
ute, as  the  expression  of  a  consideration,  of 
the  subscription  of  the  party  to  be  charged; 
and  it  would  scarcely  be  contended  even  that 
a  writing  containing  every  requisite  except  the 
expression  of  the  consideration,  and.  In  Ilea 
of  such  expression,  an  undertaking  on  the  part 
of  one  of  the  parties  to  express  the  considera- 
tion therein  subsequently,  or  In  another  writ- 
ing, could  be  made  the  basis  for  awarding 
damages  for  a  failure  to  execute  auch  under- 
taking, or  that  a  parol  promise  to  rabscrlbe  a 
writing  containing  all  essential  stipulatlona 
and  expreaslona  could  be  actltMiable.  That  is 
what  we  have  In  this  case,— a  parol  jvomlse; 
for,  every  requisite  to  the  contract  not  being 
In  writing,  there  Is  no  written  contract,  and 
the  whole  transaction  lies  In  parol.  It  miglit 
as  well  be  Insisted  that  where  the  contract  is 
entirely  verbal,  the  party  purchasing  agree- 
ing to  pay  a  portion  of  the  purchase  money 
and  take  possession  at  once,  and  thus  to  yal- 
Idate  the  sale,  an  action  would  lie  for  his  fail- 
ure to  thus  perfect  the  contract  by  paying  and 
taking  possession,  as  to  insist  that  an  action 
will  lie  upon  any  stipulation  of  an  agreement 
which  for  any  reason  Is  void  under  the  stat- 
ute of  frauds. 

It  is  argued  for  appellant  "that  the  defend- 
ant, Jac&son,  cannot  set  up  his  own  wrong  In 
avoidance  of  the  contract."  The  obvious  vice 
of  this  position  lies  In  Its  assumption  that 
there  ever  was  a  contract  between  the  parties. 
Of  course,  it  is  familiar  law  "that  one  who  by 
bis  own  fault  has  prevented  the  performance 
by  the  other  party  of  the  contract,  or  made 
performance  impossible,  cannot  claim  exemp- 
tion from  liability  on  the  contract,"  and  "that 
In  the  case  of  dependent  promises  a  plaintiff 
who  has  come  short  of  fulfilling,  because  the 
defendant  prevented  him,  may  maintain  his 
action."  But  these  principles  presuppose  the 
existence  of  a  contract  between  the  parties,— 
a  legal,  valid,  binding,  living  contract;  not  a 
mere  form  of  words,  without  substance;  not 
a  mere  expression  of  terms  which  on  their 
face  appear  to  set  forth  promises  and  obliga- 
tions, but  which,  by  reason  of  some  positive 
rule  of  law  operating  upon  the  terms  so  ex- 
pressed. In  fact  and  in  law  bind  nobody  to  do 
anything.  If  the  writing  under  discussion 
could  have  been  a  contract  without  containing 
a  description  of  the  land,  and  the  plaintiff  had 
been  prevented  from  carrying  out  Its  part  of 
the  contract,  and  from  conveying  the  land  to 
the  defendant,  by  the  latter's  refusal  to  iden- 
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tify  the  land  to  be  conveyed,  In  such  case  the 
doctrine  contended  for  would  obtain.  Plain- 
tllTB  failure  to  carry  out  its  undertaking  hav- 
ing been  caused  by  defendant's  own  wrong,  it 
would  not  affect  its  right  to  compensation  for 
defendant's  default.  But  this  statement  of 
the  law  manifestly  assumes  the  very  point  In 
issue,— the  existence  of  a  contract,  and  defend- 
ant's wrongful  prevention  of  the  execution  of 
Its  legally  binding  stipulations  by  the  plain- 
tlfC.  On  the  real  case,  without  assumptions, 
—the  case  we  have,— the  default  of  the  defend- 
ant  did  not  prevent  the  plaintiff  carrying  out 
an  existing  contract,  but  it  prevented  any  con- 
tract  coming  into  ejcistence. 

Appellant's  counsel  cite  the  case  of  Unge- 
man  v.  Shirk  and.  App.)  43  N.  E.  33,  as  being 
directly  In  point  to  the  support  of  bis  conten- 
tion that  this  action  lies  on  Jackson's  under- 
taldng  to  "determine  upon,  and  designate"  to 
the  land  company,  the  particular  10,000  acres 
of  land  to  be  embraced  in  the  contract  This 
decision  may  be  all  that  is  claimed  for  It;  but 
It  is  not  supported  by  any  authority,— not  even 
by  the  cases  cited  In  it,— and  is,  in  onr  opinion, 
unsound,  and  not  to  be  followed. 

These  views  fully  dispose  of  the  case  on  Its 
merits  against  appellant,  and  we  do  not  under- 
stand counsel  to  desire  the  decision  of  other 
points  appearing  on  the  record.   Affirmed. 


(121  Ala.  368) 

OOONBT  T.  PULLMAN  PALACE-OAR  00. 

(Supreme  Court  of  Alabama.    April  18,  1899.) 

Ci^iBisas — SLKBFino-GiLB  CoMPAinss — Liabiutt 
vos  Loss  ov  Bagoaob — What  Constitotss 

B^aOAOB — UbABXTBI  0>  DAHAOBg. 

1.A  passenger  on  a  sleeping  car  left  bis 
satchel  with  an  employ^,  who  placed  It  in  the 
car  where  it  could  be  easily  seen.  From  the 
time  the  passenger  got  on  until  the  train  reach- 
ed a  certain  point  no  onef  boarded  or  left  the 
car,  but  at  that  point  several  persons  left  the 
car  carrying  satchels.  Several  employes  were 
on  watch  all  night,  but  none  knew  ot  the  loss 
of  the  passenger's  satchel  until  he  got  np, 
thoagh  one  of  them  was  familiar  with  its  ap- 
pearance and  was  present  when  the  other  pas- 
sengers got  oif.  'Held,  that  the  company  had 
not  exercised  reasonable  care,  and  was  liable. 

2.  A  passenger  cannot  recover  for  the  loss, 
through  a  carrier's  negligence,  of  a  pistol  car- 
ried in  his  satchel. 

3.  A  passenger  who  Is  a  general  traveling 
agent  for  a  commercial  house  can  recover  for 
loss,  through  the  carrier's  negligence,  of  mile- 
age tickets  carried  by  him  in  his  satchel;  such 
tickets  being  usually  carried  by  those  doing 
much  traveling. 

4.  A  passenger  can  recover  for  loss,  through 
the  carrier's  negligence,  of  opera  glasses,  a 
glass  and  brass  compass,  razor  and  strap  and 
accontrements,  and  nasal  syringe,  with  accom- 
paniments, together  with  the  satchel  containing 
such  articles. 

5.  A  passenger  is  entitled  to  recover  the  val- 
ue as  testified  to  by  him  of  baggage  lost 
through  the  carrier's  negligence,  though  such 
articles  have  no  market  value. 

Appeal  from  dty  court  of  Birmingham;  W. 
W.  Wllkerson,  Judge. 

Action  by  R.  L.  Cooney  against  the  Pull- 
man Palace-Car  Company.    From  a  Judgment 


In  the  Justice  court  tor  plaintiff,  defendant 
appealed  to  the  city  court  of  Birmingham, 
which  rendered  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

The  appellant,  R.  L.  Cooney,  sued  the  Pull- 
man Palace-Car  Company,  in  the  Justice  of 
the  peace  court,  for  damages  for  the  loss  of  a 
satchel  and  its  contents,  while  a  passenger  In 
the  defendant's  sleeping  car  from  Mobile  to 
Birmingham,  Ala.  Judgrment  was  rendered 
In  that  court  for  the  plaintiff,  and  from  which 
the  defendant  appealed  to  the  dty  court  of 
Birmingham,  where  the  case  was  again  tried, 
and  a  Judgment  rendered  for  the  defendant. 
The  case  was  tried  in  the  dty  court  without 
i  Jury.  On  that  trial  the  evidence  of  the 
plaUitiff  showed  that  on  November  15,  1895, 
I^intlff  was  traveling  from  Mobile,  Ala.,  to 
Birmingham,  Ala.,  at  which  latter  place  he 
resided.  In  a  Pullman  palace  car.  He  had 
with  him  two  satchels,— one  a  large  one,  and 
the  other  a  small  one.  The  larger  satchel 
con  tabled  wearhig  appareL  The  smaller 
satchel,  the  value  of  which  was  $8,  contained 
a  pair  of  opera  glasses,  value,  |15;  a  Smith 
&  Wesson  nickel-plated,  pearl  handle  Teveir- 
er,  with  case,  value,  |14;  between  700  and 
800  miles  mileage  on  the  L.  0.  R.  R.,  minimum 
▼alue,  $18;  a  glass  and  brass  compass,  value, 
$1.50;  from  50  to  60  miles  of  mileage  on  the 
Southern  Railroad,  value,  75  cents;  a  razor, 
with  strap  and  various  accoutrements,  value, 
$2;  a  nasal  syringe,  with  accompaniments. 
Talue,  $1.  The  said  grip,  with  its  contents, 
was  stolen  or  otherwise  lost  The  plaintiff, 
in  getting  into  the  car  at  Mobile,  handed  the 
satchels  to  the  porter.  The  car  being  crowd- 
ed, he  was  compelled  to  take  an  upper  berth. 
There  being  no  room  in  the  upper  berth  for 
said  baggage,  said  satchels  were  placed  at 
the  end  of  the  car,  one  on  top  of  the  other, 
or  at  least  they  were  there  the  last  time  plain- 
tiff saw  them,— were  In  the  custody  of  the 
Pullman  car  porter.  The  plaintiff,  testifying, 
further  said:  "I  have  stated  fully  all  of  the 
circumstances  connected  with  the  loss  of  the 
same,  it  having  been  handed  to  the  porter, 
and  he  having  deposited  it  at  the  other  end 
of  the  car,  I  having  gotten  Into  the  upper 
berth;  and,  on  arising  In  the  morning  and 
having  occasion  to  use  toilet  artides,  the 
valise  could  not  be  found.  The  value  of  said 
grip  and  each  of  the  articles  contained  there- 
in has  already  been  stated.  On  the  follow- 
ing morning  I  heard  the  conductor  remon- 
strating with  the  porter  (who  aclmowledged 
very  frankly  to  me  that  he  had  received  the 
custody  of  said  grip,  and  had  seen  It  subse- 
quent to  Its  having  been  placed  at  the  end  of 
the  car),  tdling  the  said  porter  that  he  re- 
membered too  many  things  or  words  to  that 
effect  I  Immediately  notified  the  Pulhnan 
Palace-Car  Company  of  said  loss,  and  had 
from  them  a  statement  to  the  effect  that  thdr 
operatives  had  reported  the  loss  to  them,  and 
they  would  investigate  and  see  If  they  could 
find  It    I  made  claim  on  them  for  the  value 
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of  said  grip,  which  they,  while  not  denying 
the  fact  that  It  had  been  lost  In  their  custody, 
or  the  custody  of  their  employ&i,  claimed  they 
were  not  responsible  for  It."  On  being  cross- 
examined,  this  witness  testified:  "It  Is  a  fact 
that  I  do  not  know  of  my  own  knowledge 
whether  my  valise  was  lost  or  stolen;  but  I 
do  know  that  said  valise  was  given  Into  the 
custody  of  the  Pullman  car  employes,  and 
was  not  touched  by  me  or  anybody  acting 
for  me  since  that  time.  It  is  a  fact  that  I 
do  not  know  of  my  own  knowledge  what  be- 
came of  said  grip:  but  I  do  know,  as  already 
stated,  that  it  was  handed  to  the  Pullman  car 
employes,  and  was  by  them  deposited  in  the 
car  for  safe-keeping,  disappeared  while  in 
their  possession,  and  has  never  been  in  my 
IxiesesBlon  since.  The  cash  market  value  of 
my  valise  and  its  contents  I  cannot  state,  for 
two  reasons:  I  am  not  In  that  business;  and, 
second,  the  valise  and  Its  contents  were  not 
on  the  market"  The  evidence  for  the  plain- 
tiff also  showed  that  he  was  general  traveling 
agent  for  the  New  York  Life  Insurance  Com- 
pany, and  was  accustomed  to  travel  on  rail- 
roads most  of  bis  time  for  his  company,  and 
that  a  person  having  much  traveling  to  do 
usually  carried  with  him  mileage  tickets. 

The  defendant  Introduced,  as  a  witness, 
James  Gartwright,  waiter  on  said  Pullmaii 
car,  who  testified:  That  plaintiff  boarded  a 
certain  sleeping  car  of  defendant  at  Mobile, 
Ala.,  at  midnight  on  the  15th  Novemoer, 
1885,  for  Birmingham,  Ala.,  and  occupied  up- 
per berth  No.  1,  which  was  the  first  berth  in 
the  front  end  of  the  car  as  It  went  towards 
Birmingham.  Plaintiff  entered  said  car  from 
the  rear  end  from  Birmingham.  He  carried 
to  the  door  of  the  car  two  valises,— one  a 
small  alligator  satcheli  and  the  other  a  large 
valise.  He  gave  them  to  witness  at  the  door 
of  the  car,  and  witness  took  charge  of  them, 
and  placed  the  valise  and  satchel  in  front  of 
berth  No.  1,  to  be  occupied  by  plaintiff,  and 
never  moved  them  from  that  place.  That  a 
man  occapied  the  lower  berth  under  the  one 
occupied  by  plaintiff,  and  was  occupying  the 
■ame  before  plaintiff  got  on  at  Mobile.  The 
man  got  up  and  left  the  car  at  Montgomery 
within  a  few  minutes  after  the  train  reached 
Montgomery.  The  plaintiff  did  not  get  up 
until  about  30  miles  north  of  Montgomery, 
and  did  not  ask  for  his  alligator  satchel  until 
then.  The  defendant  also  introduced  A.  M. 
Ambrose,  the  conductor,  and  J.  M.  Riggs,  the 
porter,  who  testified  that  the  said  car  was  un- 
der the  control  of  a  conductor,  waiter,  and 
porter,— the  three  witnesses  examined  by  de- 
fendant,— and  tliat  it  was  not  customary  or 
usual  to  have  any  more  persons  In  charge  of 
a  sleeping  car;  that  It  is  the  duty  of  each 
of  these  three  employes  to  guard  and  watch 
said  car  at  all  times;  that  the  conductor  did 
not  return  until  1:30  a.  m.  that  night;  that 
the  waiter  who  took  plaintiff's  valise  was  on 
watch  and  guard  all  the  time  that  night  up  to 
3  o'clock  a.  m.,  and  the  porter  was  on  watch 
and  guard  all  the  time  from  3  o'clock  a.  m. 


and  on  during  the  wh<de  day;  that,  while  said 
porter  and  waiter  were  so  on  guard  and 
watch,  each  could  see  the  full  length  of  the 
aisle  of  the  said  car  from  the  front  to  the 
back,  and  between  all  the  berths  on  the  right 
and  left  sides;  that  some  one  of  these  em- 
ployes was  on  guard  and  watch  all  that 
night;  that  no  person  boarded  or  left  said  car 
between  Mobile  and  Montgomery,  and  that  no 
one  left  his  l>erth  between  these  two  places; 
that  none  of  these  employes  knew  what  be- 
came of  the  satchel;  and  that  several  people 
got  out  of  the  car  at  Montgomery,  and  some 
of  them  had  valises  In  their  bands  as  they  got 
off  the  car,  though  none  of  the  employfis  knew 
of  the  satchel  being  lost  until  plaintiff  Inquir- 
ed for  the  same  above  Montgomery,  when  he 
got  out  of  bis  berth,  as  above  stated.  This 
was  all  of  the  testimony  In  the  case;  and  on 
this  evidence  the  court  rendered  Judi^ent  for 
the  defendant.  To  the  rendition  of  this  Judg- 
ment, the  plaintiff  duly  excepted. 

John  W.  Tomllnaon,  for  appellant  Walker, 
Porter  &  Walker,  for  appellee. 

DOWDBLL,  J.  In  the  recent  case  of  Oar 
Co.  V.  Adams,  24  South.  925^  decided  by  this 
court,  It  was  said:  "The  rule  now  seems  to 
be  well  settled  that  sleeping-car  companies 
are  not  held  to  the  responsibility  of  common 
carriers  and  Innkeepers.  Many  reasons  for 
this  distinction  will  be  found  stated  In  the 
text-books  and  decisions,  and  nowhere  more 
fully,  perhaps,  than  in  Blum  v.  Car  Ca,  1 
Flip.  800,  Fed.  Cas.  No.  1,574,"— citing  Hutch. 
Carr.  617d;  22  Am.  &  Eng.  Enc.  Law,  797, 
where  the  authorities  may  be  found  collated. 
The  writer  of  this  opinion  Is,  however,  not 
very  profoundly  impressed  with  the  soundness 
of  reasoning  In  the  case  of  Blum  v.  Car  Co., 
supra.  In  the  case  above  referred  to  of 
Car  Co.  V.  Adams,  the  case  of  Lewis  v.  Car 
Co.,  143  Mass.  267,  9  N.  E.  615,  Is  cited  with 
approval,  wherein  it  was  said  my  Morton,  C. 
J.:  "A  sleeping-car  company  holds  itself  out 
to  the  world  as  furnishing  safe  and  comfort- 
able cars,  and,  when  it  seUs  a  ticket,  it  Im- 
pliedly stipulates  to  do  so.  It  Invites  passen- 
gers to  pay  for,  and  make  use  of,  its  cars  for 
sleeping;  all  parties  knowing  that,  during  the 
greater  part  of  the  night,  the  passengers  will 
be  asleep,  powerless  to  protect  himself  or  to 
guard  his  property.  He  cannot,  like  the  guest 
of  an  inn,  by  locking  the  door,  guard  against 
danger.  He  has  no  right  to  take  any  such 
steps  to  protect  himself  in  a  sleeping  car,  but. 
by  the  necessity  of  the  case,  is  dependent  upon 
the  owners  and  officers  of  the  car  to  guard 
him  and  the  property  he  has  with  him  from 
danger  from  thieves  or  otherwise.  The  law 
raises  the  duty  on  the  part  of  fhe  car  com- 
pany to  afford  him  protection.  While  it  is  not 
liable  as  a  common  carrier  or  as  an  inn- 
keeper, yet  it  is  its  duty  to  use  reasonable 
care  to  guard  the  passengers  from  theft;  and 
If,  through  want  of  such  care,  the  personal 
effects  of  a  passenger  such  as  he  might  rea- 
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Bonably  carry  with  him  are  stolen,  the  com- 
pany Is  liable  for  It  Such  a  rule  Is  required 
by  public  policy,  and  by  the  true  Interests  of 
both  the  passengers  and  the  car  company, 
and  the  decided  weight  of  authority  supports 
it" 

It  becomes  a  question  in  the  present  case 
as  to  whether  the  defendant  car  company  ex- 
ercised reasonable  care  to  guard  and  protect 
plaintlfTs  property  from  loss,  by  theft  or  oth- 
erwise, while  a  passenger  In  defendant's  Bleei>- 
Ing  car.  The  evidence  on  the  part  of  the 
plaintiff  made  a  prima  facie  case  in  his  be- 
half. Does  the  evidence  of  the  defendant 
overcome  this  prima  fade  case  by  showing 
the  exercise  of  that  reasonable  care  for  plain- 
tiff's property  that  he  was  entitled  to.  and 
such  as  would  exempt  the  defendant  from 
liability? 

The  first  witness  introduced  by  the  defend- 
ant was  OartWTlght,  the  waiter,  who  took 
plaintiff's  hand  baggage  when  he  entered  the 
sleeping  car.  The  testimony  of  this  witness 
coincides  with  plaintiff's  as  to  the  manner  of 
plaintiff's  entering  the  car,  and  the  disposition 
of  his  satchels,  exc^t  as  to  the  particular 
place  where  Oartwright  deposited  the  satch- 
els in  the  car;  and  we  think,  under  the  cir- 
cumstances, this  was  an  Immaterial  conflict 
The  other  two  witnesses  of  the  defendant,— 
the  car  conductor  and  the  porter,— testified 
that  the  car  was  under  the  control  of  the 
conductor,  porter,  and  waiter,  and  that  it 
was  not  customary  or  usual  to  have  any  more 
persons  In  control  of  a  sleeping  car;  that  it 
is  the  duty  of  each  of  these  three  employes 
to  guard  and  watch  said  car  at  all  times, 
some  one  to  be  on  guard  at  all  times;  that 
some  one  of  these  employes  was  on  guard 
and  watch  all  that  night;  that  while  on 
guard  he  could  see  the  full  length  of  the  aisle 
In  the  car,  and  between  all  the  berths  on  the 
right  and  left  sides;  that  no  person  boarded 
or  left  'sald  car  between  Mobile  and  Mont- 
gomery; and  that  several  people  got  out  of 
said  car  at  Montgomery,  some  of  them  hav- 
ing valises  In  their  hands  as  they  got  off  the 
car,  though  none  of  the  employes  knew  of  the 
satchel  being  lost  until  plaintiff  inquired  for 
the  same  above  Montgomery,  when  he  got  up 
out  of  his  berth. 

It  Is  evident  from  the  testimony  that  the 
satchel  was  stolen  or  lost,  and  it  was  not 
stolen  or  lost  between  Mobile  and  Mont- 
gomery; but  it  is  a  fair  and  reasonable  In- 
ference from  the  testimony  that  It  was  stolen 
or  lost  upon  the  arrival  of  the  train  at  Mont- 
gomery. These  last  two  witnesses  tefU  of  the 
duties  of  the  employes,  and  in  a  general  way 
how  they  are  and  were  performed,  and  yet 
they  wholly  fall  to  show  what  care,  if  any, 
was  exercised  at  Montgomery,  where  a  num- 
ber of  passengers  got  off  said  car,  some  with 
satchels  in  their  hands,  to  prevent  a  theft,  or 
the  taking  of  plaintiff's  satchel,  through  mis- 
take, by  any  one  of  those  leaving  the  car. 
The  witness  Cartwrlght  Imew  plaintiff's 
satchel,  for  he  remembered  it,  and  could  de- 


scribe it  at  the  time  of  the  trial  of  this  case. 
He  was  evidently  up  and  present  at  the  time 
the  several  passengers  left  the  car  at  Mont- 
gomery, for  he  says  that  the  person  who  oc- 
cupied the  lower  berth  beneath  the  one  oc- 
cupied by  plaintiff  left  the  car  in  a  few  minr 
ntes  after  the  train  reached  Montgomery. 
Neither  of  the  defendant's  witnesses  says  that 
the  plaintlfTs  satchel  was  or  was  not  taken 
away  by  some  one  of  the  persona  who  left  the 
car  at  Montgomery  with  satchels  in  their 
bands;  nor  do  they  pretend  to  say  that  they, 
or  either  of  them,  exercised  any  care  what- 
ever In  this  regard.  Can  it  be  denied  that 
reasonable  and  proper  care  on  the  part  of 
defendant's  employ^,  Cartwrlght,  who  Imew 
plaintUTs  satchels,  would  have  prevented  Its 
loss  through  any  one  of  those  leaving  the  car 
at  Montgomery?  After  a  careful  and  fair  con- 
sideration of  defendant's  evidence,  we  do  not 
think  it  shows  that  reasonable  exercise  of  care 
and  protection  to  the  plaintiff  and  his  property 
that  the  law  requires. 

The  next  question  Is  as  to  what  artldea  of 
the  property  lost  the  defendant  should  be 
held  liable  for.  The  role  as  laid  down  In  the 
case  of  Oar  Co.  v.  Adams,  supra,  supported 
by  the  authorities  cited  in  that  case,  seems  to 
limit  the  responsibility  of  the  car  company  to 
the  clothing,  ornaments,  and  such  articles  as 
are  usually  carried  by  travelers  in  their 
hands,  together  with  a  sum  of  money  suffi- 
cient for  the  expenses  of  the  journey  in  which 
one  Is  engaged.  Under  this  authority,  no 
claim  could  be  made  for  the  pistol,  the  same 
being  an  article  not  necessary  to  the  Journey. 
The  evidence  on  the  part  of  the  plaintiff  was 
that  he  boarded  the  car  at  Mobile  for  Bir- 
mingham, the  latter  place  being  his  home 
and  destination,  and  also  that  he  was  general 
traveling  agent  of  the  New  York  Life  Insnr- 
anc  Company,  and  that  It  was  usual  for  pei> 
sons  liaving  much  traveling  to  do  to  carry  with 
them  mileage  tickets.  This  being  the  undis- 
puted proof,  he  was  entitled  to  recover  for 
the  loss  of  the  tickets.  For  the  value  of  the 
remaining  articles,  to  wit,  the  opera  glasses, 
glass  and  brass  compass,  razor  and  strap  and 
accoutrements,  and  nasal  syringe,'  with  ac- 
companiments, being  such  articles  as  add  and 
contribute  to  the  comfort,  pleasure,  and  en- 
joyment of  the  traveler,  and  such  as  are  not 
unusual  to  be  carried  by  hand  while  travel- 
ing, together  with  the  satchel  which  contain- 
ed the  same,  the  plaintiff  was  also  entitled  to 
Judgment 

It  is  insisted  that  the  market  value  of  the 
artides  lost  is  the  only  criterion  of  value; 
and,  the  plaintlfTs  evidence  falling  to  show 
imy  market  value,  he  cannot  recover.  Where 
it  is  shown  that  the  property  in  question  has 
a  market  value,  then  that  is  the  proper  stand- 
ard of  value;  but,  if  the  property  be  not 
shown  to  be  marketable,  the  rule  would  not 
apply.  It  is  said  in  Hutch.  Carr.  $  770b: 
"The  general  rule  of  damages  in  trover,  and 
in  contract  for  not  delivering  goods,  tmdonbt- 
edly  is  the  fair  market  value  of  the  goods. 
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Bat  tbls  rule  does  not  apply  when  the  article 
Bued  for  is  not  marketable  property."  In  Hall- 
way Co.  T.  Nicholson,  61  Tex.  660,  It  ia  said: 
"The  lost  articles  seemed  to  be  of  such  a  char- 
acter, viz.  secondhand  clothing,  books,  and  ta- 
ble furniture,  which  had  been  used  by  the 
plaintiff,  that  they  could  not  be  said  to  have 
to  him  a  value  at  one  place  different  from 
what  they  possessed  at  another.  He  could 
hardly  have  supplied  himself  in  the  market 
with  goods  in  the  same  condition  and  so  ex- 
actly snlted  to  hla  purposes  as  were  those  of 
which  he  had  been  deprived.  As  compensa- 
tion for  the  actual  loss  is  the  fnndamental 
principle  upon  which  this  measure  of  dam- 
ages rests.  It  would  seem  that  the  value  of 
such  goods  to  their  owner  would  furnish  the 
proper  rule  upon  which  he  should  recover- 
not  any  fanciful  price  that  he  might  for  spe- 
cial reasons  place  upon  them,  nor,  on  the  oth- 
er hand,  the  amount  for  which  he  could  sell 
theni  to  others,  but  the  actual  loss  In  money 
he  would  sustain  by  being  deprived  of  articles 
so  specially  adapted  to  the  use  of  himself  and 
his  family."  See,  also,  the  case  of  Railroad 
Co.  V.  Frame,  e  Colo.  38S.  The  plaintiff  In  the 
present  case  testified  to  the  value  of  the  ar- 
ticles lost;  and,  there  being  no  evidence  that 
the  articles  had  any  market  value,  this  evi- 
dence of  value  by  the  plaintiff  was  sufficient. 
The  judgment  of  the  city  court  will  be  re- 
versed, and  Judgment  here  rendered  in  fttvor 
of  appellant  for  $46.25,— that  being  the  total 
value  of  the  articles  lost,  and  for  which  the 
defendant  (appellee)  is  held  responsible,— to- 
gether with  Interest  on  the  same  from  the 
IStb  day  of  November,  1896. 


(m  AUt.  422) 

TOWNS  V.  TOWNS. 
(Supreme  Oonrt  of  Alabama.    April  11,  1890.) 

ETBOTMSNT— RiOHT  TO  POSSBSSION. 

Where  a  bill  filed  by  children  to  have  the 
title  of  lands  which  had  been  purchased  with 
their  deceased  mother's  separate  estate  devest- 
ed out  of  their  father  and  vested  in  them,  al- 
so prays  that  possession  be  decreed  to  the  hus- 
band during  his  life,  and  the  decree,  after  find- 
ing that  the  husband  holds  the  legal  title  in 
trust  for  the  children,  subject  to  his  curtesy, 
ordera  that  such  title  be  devested  out  of  him  and 
invested  in  them,  subject  to  his  life  estate  as 
husband,  he  has  a  possessory  interest  for  life 
so  as  to  entitle  him  to  maintain  ejectment. 

Appeal  from  city  court  of  Annlston;  James 
W.  Lapsley,  Judge. 

This  was  a  statutory  real  action.  In  the  na- 
tore  of  ejectment,  brought  by  I.  N.  Towns 
against  C.  N.  Towns  to  recover  certain  lands 
spedflcally  described  in  the  complaint.  The 
defendant  pleaded  the  general  issue,  and,  up- 
on issne  joined  on  this  plea,  the  trial  was  had. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   ASbrmed. 

Upon  the  trial  of  the  cause,  it  was  shown 
that  the  plaintiff  had  lived  on  the  lands  sued 
for,  and  had  been  in  possession  of  them  contin- 
nously  since  1866;  that  at  that  time  he  pur- 


chased said  lands  with  money  belonging  to  his 
wife,  constituting  a  part  of  her  statutory  sep- 
arate estate;  that  his  said  wife  was  dead,  and 
that  O.  N.  Towns  was  his  son  by  said  wife. 
In  1889,  after  the  death  of  his  said  wife,  a  bin 
was  filed  by  G.  N.  Towns  and  Mary  Towns, 
the  only  children  of  the  plaintiff's  deceased 
wife,  which  sought  to  have  the  legal  title  to 
said  lands  devested  out  of  said  I.  N.  Towns 
and  invested  in  the  complainants,  and  that  the 
possession  of  said  lands  be  decreed  to  said  I. 
N.  Towns  during  his  lifetime;  the  grounds  of 
equity  being  that  I.  N.  Towns  held  the  lands 
in  trust  for  the  complainants  In  said  bilL  Up- 
on the  hearing  of  the  cause,  the  chancellor  ren- 
dered the  following  decree,  on  August  6,  1880: 
"This  cause  is  submitted  on  the  testimony  as 
noted  by  the  clerk,  and,  the  same  being  duly 
considered  by  the  court,  it  Is  decreed  as  fol- 
lows: That  the  pleadings  and  proof  herein 
show  that  the  land  described  in  the  bill  was 
purchased  with  the  funds  belonging  to  Martha 
B.  Towns  as  her  separate  statutory  estate, 
and  the  legal  title  to  the  same  was  taken  In 
the  name  of  the  defendant,  Isaac  N.  Towns.  It 
Is  farther  ascertained  that  the  said  Martha  B. 
Towns  is  dead,  and  complainants  are  her  only 
heirs  at  law,  and  as  such  have  inherited  the 
Interest  of  their  mother  In  said  lands,  and  that 
said  Isaac  N.  Towns  holds  the  legal  title  to 
said  lands  in  trust  for  said  heirs,  subject  to  his 
curtesy  as  husband  of  said  Martha  B.  Towns 
therein.  It  Is  further  ordered  and  decreed  by 
the  court  that  the  legal  title  to  said  lands  as 
described  and  set  out  In  said  bill  be  devested 
out  of  the  said  Isaac  N.  Towns,  and  the  same 
Is  hereby  Invested  In  the  said  complainants, 
as  prayed  for  In  the  bill,  subject,  however,  to 
the  life  estate  of  the  said  Isaac  N.  Towns  In 
the  same  as  such  husband.  It  Is  farther  of- 
dered  that  complainants  pay  the  costs  of  this 
proceeding,  for  which  let  execution  issue."  In 
1892  the  present  defendant  moved  on  the  lands 
by  the  complainants*  request,  and  occupied 
part  of  said  lands  with  plaintiff.  In  1897  the 
plaintiff  notified  the  defendant  to  surrender 
possession  of  the  lands,  which  the  defendant 
refused,  and  thereupon  the  present  action  waa 
Instituted.  The  cause  was  tried  by  the  court 
without  the  bitervention  of  a  jury,  and  upon 
the  hearing  of  the  evidence  the  court  rendered 
judgment  in  favor  of  the  plaintiff.  From  this 
judgment,  the  defendant  appeals,  and  assigns 
the  rendition  thereof  as  error. 

H.  A.  Emerson  and  Merrill  &  Bridges,  for 
appellant  Matthews  &  Whiteside,  tor  appel- 
lee. 

SHARPE,  J.  The  sole  question  presented 
by  this  appeal  is  as  to  the  effect  of  the  chan- 
cery decree  set  out  in  the  bill  o-^  exceptions. 
The  decree  was  rendered  upon  a  bill  filed  by 
appellant  and  his  sister  to  obtain  the  title 
theretofore  held  by  the  appellee  in  the  lands 
sued  for,  and  upon  its  terms  alone  he  depends 
to  show  a  divestiture  of  that  title  and  to  main- 
tain his  defense. 
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The  bill  in  the  chancery  cause  prayed  a  de- 
cree that  the  legal  title  to  the  lands  be  de' 
rested  out  of  the  said  Isaac  N.  Towns  and  in- 
vested in  complainants,  and  that  the  posses- 
sion and  use  of  the  said  lands  be  decreed  to 
said  Isaac  N.  Towns  during  his  lifetime,  and  at 
his  death  pass  absolutely  to  complainants. 
The  decree  recites  the  ascertainment  of  the 
complainants'  equitable  Interests  as  b^ra  of 
Martha  B.  Towns,  deceased,  who  waa  the  wife 
of  Isaac  N.  Towns,  and  the  conclusion  reach- 
ed by  the  court  "that  said  Isaac  N.  Towns 
holds  the  legal  title  in  said  lands  in  trust  for 
said  heirs,  subject  to  his  curtesy  as  husband 
of  said  Martha  B.  Towns  therein,"  and  orders 
'*tliat  the  legal  title  be  devested  out  of  the  said 
Isaac  N.  Towns,  and  the  same  is  hereby  in- 
vested In  the  said  complainants,  as  prayed  for 
In  the  bill,  subject,  however,  to  the  life  es- 
tate of  the  said  Isaac  N.  Towns  In  the  same 
as  such  husband." 

Construing  this  decree  In  connection  with 
the  prayer  of  the  bill  to  which  it  specially  re- 
fers, we  think  it  means  and  has  the  effect  to 
reserve  to  Isaac  N.  Towns  a  possessory  inter- 
est in  the  lands  in  qnestlon  equal  to  that 
which  the  law  would  have  conferred  npon 
him  if  his  wife,  Martha  B.  Towns,  had  died 
seised  and  possessed  of  them  in  fee.  In  such 
case,  while  the  fee-simple  title  would  have 
passed  to  the  heirs  of  Mrs.  Towns,  the  law 
would  have  carved  out  from  their  interests  an 
estate  in  favor  of  the  husband,  entitling  him 
to  the  possession  and  use  of  the  land  during 
his  life.  Such  life  estate  is  in  no  sense  a  mere 
equitable  interest,  as  is  contended  for  appel- 
lant, but  it  is  one  recognized  by  and  main- 
tainable at  law;  and,  entitling  its  owner  to 
possession,  it  win  support  ejectment,  which  is 
a  possessory  action.  Tyler,  Ej.  p.  44;  Gregg 
V.  Tesson,  1  Black,  150;  White  t.  St  Gulrons, 
Minor,  331.  The  facts  as  found  by  the  dty 
court  are  undisputed,  and  there  was  no  error 
In  the  judgment    It  will  be  affirmed. 


(m  Ala.  eto 

HOLT  T.  ADAMS  et  •!. 

(Supreme  Court  of  Alabama.    Nov.  8,  1898.) 

Advxbsb  PossassroN — Evidbnob — ^NonoB— Taok- 

wa  — '  EnoTMBKT  —  Ihpbovbmbuts  — 

COMPBMSATIOIl. 

1.  While  one  was  negotiating  for  the  pur- 
chase of  certain  land,  the  vendor's  agent  point- 
ed out  a  boundary  line,  according  to  which  a 
limekiln  was  located  on  the  land  to  be  sold. 
After  the  purchase,  he  had  a  survey  made, 
which  placed  the  kiln  on  his  land,  and  he  im- 
mediately took  possession  of  it,  with  the  other 
land  purchased,  believing  it  to  he  on  his  land, 
and  used  it  until  it  was  burned,  six  or  seven 
years  aftenvards,  when  he  erected  a  new  kiln, 
and  continued  in  actual  occupation  of  it  until 
he  sold  the  land.  'Held,  that  these  facts  author- 
ised a  submission  to  the  jury  of  the  question 
whether  the  possession  of  the  land  on  which 
the  kiln  was  located  was  under  a  Irana  fide 
claim  of  right,  and  adverse  to  the  owner  of  the 
adjoining  land,  who  claimed  it. 

2.  Where  the  purchaser  of  land  goes  into 
possession  of  a  kiln,  which  is  supposed  by  both 
parties  to  be  on  the  land  bought,  and  leases 


the  kiln  to  tenants,  the  possession  of  his  vendor 
may  be  tacked  to  his  own,  so  as  to  make  out 
three  years  of  continuous  adverse  poaaession 
next  preceding  ejectment  by  the  owner  of  the 
landj  and  allow  a  recovery  by  him  of  the  value 
of  his  improvements  on  the  land. 

3.  Code  1896,  §  1541,  which  requires  a  per- 
son claiming  adverse  possession  of  land  to  give 
notice  thereof  by  fiUng  in  the  probate  office  of 
the  county  in  which  the  land  is  located  a  dec- 
laration of  his  claim,  particularly  describing 
the  land,  has  no  application  to  one  who  enters 
npon  land  and  asserts  adverse  possession  there- 
to under  an  honest  claim  of  onrchase. 

4.  Where  one  who  has  purchased  land  entera 
a  part  of  it  on  which  a  Mhi  is  located,  under 
an  honest  belief  that  it  is  a  part  of  ills  pur- 
chase, though  bis  deed  does  not  embrace  the 
land  on  which  the  kiln  is  situated,  and  after 
the  kiln  is  burned  rebuilds  it,  and  occupies  it 
continuously,  nnder  a  bona  fide  claim  of  right, 
claiming  it  as  his  property,  without  regard  to 
the  true  boundary  fine,  until  he  conveys  it  to  a 
third  person,  who  goes  into  possession,  and 
such  person,  through  himself  and  his  tenants, 
occupies  the  property  continuously  np  to  the 
commencement  of  ejectment  under  a  bona  fide 
claim  of  right  and  an  honest  belief  that  it  is  a 
part  of  the  land  described  in  his  deed,  this 
combined  possession,  continued  for  three  years 
next  preceding  the  commencement  of  the  ac- 
tion, will  entitle  him  to  an  allowance  tor  the 
value  of  the  kiln. 

6.  Though  the  purchaser  of  land,  at  the  time 
he  bought  it  was  told  that  a  certain  limeldtai 
was  not  on  his  tract  but  it  appeared  from  a 
survey  made  by  his  vendor  before  the  sale,  and 
from  a  survey  made  by  him  after  the  sale,  that 
it  was  on  his  land,  his  continuous  possession 
for  seven  years  may  be  deemed  to  be  under  a 
bona  fide  claim  of  right,  and  an  honest  belief 
that  by  his  deed,  he  acquired  the  legal  title  and 
right  of  possession  to  that  part  of  the  land  on 
which  the  kiln  was  located. 

6.  In  ejectment  it  appeared  that  defendant's 
grantor  had  occupied  the  land  nnder  a  mistake 
as  to  the  true  boundary,  and  while  so  occupying 
it  had  rebuilt  improvements,  which  were  on  it 
when  he  took  possession,  but  had  been  destroy- 
ed by  fire.  'Had  that  from  the  date  of  taking 
possession  to  the  date  of  the  destruction  of  the 
improvements,  plaintiff  was  entitled  to  the  val- 
ue of  the  use  and  occupation  of  the  land  with 
the  improvements  on  it,  but  from  the  time  of 
the  destruction  of  the  improvements  without 
any  improvements,  and  that  the  assessment  of 
the  value  of  the  land  was  to  be  based  on  its 
value  at  the  time  of  the  trial  without  any  im- 
provements. 

Appeal  from  circuit  court,  Shelby  county; 
Geo.  E.  Brewer,  .Tudee. 

This  was  a  common-law  action  of  ejectment 
brought  by  H.  B.  Holt  against  3.  B.  Adams 
and  others.  Upon  the  introduction  of  ail  the 
evidence,  the  plaintiff  requested  the  court  to 
give  to  the  jury  the  following  written  char- 
ges, and  separately  excepted  to  the  court's  re- 
fusal to  give  each  of  them  as  asked:  (1)  "If 
the  jury  believe  the  evidence,  you  must  And 
the  defendants'  suggestion  (<  advwse  posses- 
sion to  be  untrue."  (2)  "It  yon  believe  from 
the  evidence  that  WUloughby,  the  agent  of 
the  railroad  company,  told  Mr.  Stein,  at  the 
time  of  the  sale  to  him,  that  the  kiln  was  not 
on  the  land  sold  him,  he  cannot  daim  to  be  a 
purchaser  in  good  faith  of  the  kiln,  his  sug- 
gestion of  adverse  possession  must  fall,  and 
you  must  find  It  to  be  untrue."  (3)  "If  you 
find  the  suggestion  of  adverse  possession  to 
be  true,  you  must  assess  the  value  of  the  use 
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and  occupation  according  to  its  valne  when 
Stein  took  poseesslon,  and  from  that  date  to 
the  present  date."  (4)  "If  you  find  the  sug- 
gestion of  three  years'  adverse  possession  to 
be  true,  you  must  assess  the  value  of  the 
land  according  to  its  value  when  Stein  took 
possession."  The  Judgment  entry  in  the  case 
was  as  follows:  "This  day,  March  22,  1888; 
come  the  parties,  by  their  attorneys,  and,  by 
leave  of  the  court  first  had  and  obtained,  the 
plalntUt  amends  his  complaint  by  adding  the 
words,  'Shelby  county,  Alabama)'  to  the  de- 
scription of  the  lands  sued  for  in  the  first  de- 
mise; and  amends  his  complaint  further  by 
striking  out  In  the  second  demise  laid  in  the 
complaint  the  words  '^  section,'  and  substi- 
tuting therefor  the  words  'i/ic  of  a  section'; 
and  the  defendant,  before  entering  upon  .the 
trial,  suggests  upon  the  record  that  he,  and 
those  whose  possession  he  has  had  for  three 
years  next  before  the  commencement  of  the 
suit,  had  adverse  possession  of  that  portion  of 
the  land  sued  for  described  in  their  plea  of 
not  guilty,  and  as  to  which  be  pleads  not 
giiUty.  Issue  being  Joined  upon  the  defend- 
ants' plea  of  not  guilty,  and  upon  the  defend- 
ants' suggestion  of  three  years'  adverse  pos- 
session, thereupon  came  a  Jury  of  good  and 
lawful  men,  to  wit,  M.  T.  Horton,  foreman, 
and  eleven  others,  whot  being  impaneled  and 
sworn  according  to  law,  upon  their  oaths  do 
say:  'We,  the  Jury,  find  the  issue  in  favor  of 
the  plaintiff  for  a  part  of  the  S.  E.  ^  of  N. 
W.  ^  section  9,  township  22  S.,  range  2  W., 
Shelby  county,  Ala.,  beginning  at  the  south- 
east corner,  and  running  north  200  ft;  thence 
west  300  feet;  thence  south  200  feet;  thence 
east  300  ft,  to  the  point  of  beginning,— on 
which  is  located  a  limekiln,  cooper's  shop,  tram 
road,  lime  house.  We  further  find  the  defend- 
ants'  suggestion  of  three  years'  adverse  pos- 
session true.  We  further  find  the  value  of 
the  Improvements  to  be  $1,700.  We  find  the 
value  of  the  land  to  be  $5.  We  further  find 
the  value  of  the  use  and  occupation  of  the 
said  property  without  the  improvements  to  be 
$900.'  It  is  thereupon  considered  by  the  court 
that  the  plaintiff  have  and  recover  of  the  de- 
fendants the  following  described  property,  to 
wit:  A  part  of  the  S.  K  %  of  N.  W.  %  of 
Sec  9,  township  122  S.,  range  2  W.,  beginning 
at  the  S.  E.  comer  of  S.  B.  %  of  S.  W.  ^, 
of  said  section  9,  Tp.  22  S.,  R.  2  W.;  run- 
ning north  200  feet;  thence  west  300  feet; 
thence  south  200  feet;  thence  east  300  feet,  to 
point  of  beginning,— on  which  Is  located  a 
limekiln,  cooper's  shop,  team  road,  lime  house, 
together  with  the  costs  in  this  behalf  expend- 
ed, for  which  let  execution  issue.  It  is  fur- 
ther considered  by  the  court  that  the  plaintiff 
have  and  recover  of  the  defendants  all  of  the 
S.  B.  %  of  N.  W.  %  of  section  9,  Tp.  22  S..  R, 
2  W.,  that  is  described  in  the  defendants'  plea 
of  disclaimer,  to  wit:  All  of  said  land  sued 
for,  except  a  certain  strip  beginning  at  the 
southeast  comer  of  the  tract  sued  for;  thence 
north  200  feet.;  thence  west  300  feet;  thence 
south  200  feet;  thence  east  200  feet  to  point 


of  beginning,— said  strip  including  a  certain 
Umeklln,  cooper's  shop,  tram  road,  lime  house, 
and  siding.  It  is  further  considered  by  the 
court  that  no  execution  or  wilt  of  possession 
shall  issue  until  one  year  after  the  date  of  this 
Judgment,  In  accordance  with  sections  2704 
and  2706  of  the  Code  of  1886."  The  plaintiff 
appeals,  and  assigns  as  error  the  refusal  of 
the  court  to  give  to  the  Jury  the  several  char- 
ges requested  by  him,  and  the  description  In 
the  Judgment  of  the  starting  point  of  the 
boundary  of  the  land  recovered,  and  In  order- 
ing in  said  Judgment  that  no  writ  of  posses- 
sion shall  issue  until  one  year,  etc.    Affirmed. 

Inckland  &  Wilson,  for  appellant  A.  Lat- 
ady,  Brown  &  Leeper,  and  Mr.  Oliver,  for  ai»- 
pellees. 

BBIOKBUlik  0.  J.  This  is  an  action  of 
ejectment  by  the  appellant  to  recover  posses- 
Blon  of  "the  southeast  quarter  of  the  north- 
west quarter  of  section  9,  township  22,  range 
2  west  situated  in  Shelby  coonty.  Alabama; 
the  same  being  the  subdivision  of  land  upon 
which  is  located  the  iitnohiin  on  the  South  & 
North  Alabama  Railroad,  formerly  operated 
by  N.  B.  Dare,  and  known  as  the  'Dare 
Kiln.' "  Defendant  disclaimed  possession  <A 
all  the  land  sued  for,  except  a  part  thereof 
200  feet  by  300  feet,  particularly  described,  on 
which  Is  Bitnated  the  limekiln,  etc.,  and  as  to 
this  part  he  pleaded  not  guilty  and  the  statute 
of  llmltatlonB  of  10  years.  Before  entering  on 
the  trial,  defendant  also  suggested  upon  the 
record,  as  authorized  by  section  1536,  Code 
1896,  adverse  possession  for  three  years  next 
preceding  the  commencement  of  the  suit  and 
the  erection  of  permanent  Improvements. 
Plaintiff  proved  title  to  the  land  described  in 
the  complaint  derived  by  mesne  conveyances 
from  the  United  States.  Defendant  offered  no 
evidence  of  titie  to  the  land  sued  for,  but  his 
testimony  tends  to  show  that  on  January  13, 
1887,  one  Stein  purchased  from  the  Louisville 
&  Nashville  Railroad  Company  the  E.  ^  of 
the  S.  W.  ^  of  the  same  section,  adjoining 
the  land  sued  for  on  the  south;  that  before  he 
purchased  the  land  the  Calera  Land  Company, 
the  owner  of  the  land  sued  for,  had  caused  a 
survey  thereof  to  be  made,  and  immediately 
after  the  purchase  by  Stein  the  latter  had  a 
survey  made  of  the  land  bought  by  him  from 
the  railroad  company,  and,  according  to  both 
surveys,  the  limekiln  vras  on  the  N.  E  ^  of 
the  8.  W.  ^„  the  land  purchased  by  blm;  that 
while  Stein  was  negotiating  for  the  purchase 
of  the  land,  the  agent  of  the  railroad  company 
pohited  out  the  line  dividing  the  N.  B.  ^  of 
the  S.  W.  Vi  from  the  S.  E.  %  of  the  N.  W. 
%,  and,  according  to  this  line,  the  kiln  was  on 
the  land  be  bought  from  the  railroad  com- 
pany; that  he  bought  the  kiln  believing  It  to 
be  on  the  land  bought  from  the  railroad  com- 
pany, entered  into  possession  thereof  at  the 
time  of  the  purchase,  and  held  possession  un- 
til he  sold  to  defendant  Meyer,  on  March  27, 
1895.     Meyer  testified  tliat  "be  bought  the. 
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Uln  from  Stein  In  1886;  that  he  entered  In- 
to and  held  possession  of  It  undor  the  deed  of 
Stein  to  him  dated  March  27,  1895,  •  •  • 
and  had  had  actual  possession  of  It  through 
himself  and  tenants  ever  since  that  time." 
The  deed  from  Stein  to  Meyer  conveyed  the 
N.  E.  ^,  of  the  S.  W.  \i,  the  subdivision  ad- 
joining that  described  In  the  complaint  Six 
or  seven  years  after  Stein  Trent  into  poases- 
Blon  of  the  land  and  kiln,  which  he  sapposed 
was  on  the  land  when  be  took  possession,  the 
kiln  was  destroyed  by  fire,  and  he  erected  a 
new  kiln,  together  with  other  improvements, 
on  the  site  of  the  old  one.  There  was  also 
evidence,  which  was  somewhat  In  conflict, 
tending  to  Show  the  valne  of  the  land  not  dis- 
claimed without  any  Improvements  thereon, 
the  value  of  the  Improvements  when  Stein 
took  possession,  the  value  of  the  improve- 
ments erected  by  Stein,  and  the  value  of  the 
use  and  occupation  of  the  land  without  any 
improvements.  The  Jury  found  In  favor  of 
the  plaintiff,  appellant  here,  for  the  land  in 
controversy,  and  farther  fotind  that  the  sug- 
gestion of  adverse  possession  was  true,  that 
the  value  of  the  Improvements  was  $1,700,  the 
value  of  the  land  without  any  improvements 
$6,  and  the  value  of  the  use  and  occupation 
of  the  land  without  the  Improvements  was 
(900,  and  Judgment  was  rendered  acordingly, 
with  a  provision  that  "no  execution  or  writ  of 
possession  shall  issue  until  one  year  after  the 
date  of  this  judgment.  In  acordance  with  sec- 
tions 2704  and  2706  of  the  Code  of  1886." 

The  evidence  before  the  Jury,  although  not 
without  conflict,  was  sufficient  to  authorize 
the  court  to  submit  to  the  jury  the  determina- 
tion of  the  character  and  duration  of  the  pos- 
session by  defendant,  and  those  under  whom 
he  claimed,  on  the  issue  made  by  the  sugges- 
tion of  adverse  possession  and  the  erection  of 
valuable  hnprovements.  The  character  of  the 
posBeaslon  necessary  to  support  this  Issue  does 
not  differ  from  that  of  the  possession  which 
will  put  in  operation  the  statute  of  limitations, 
except  that  In  the  former  case  the  occupancy 
must  be  In  good  faith,  under  either  color  or 
claim  of  title.  If  the  defendant  claims  title 
in  good  faith,  the  character  of  the  possession 
is  sufficient,  although  he  may  have  no  color 
of  title.  Railroad  Co.  v.  Jones,  68  Ala.  48; 
Pickett  V.  Pope's  Lessee,  74  Ala.  122.  The  ef- 
fect of  the  plea  of  disclaimer  and  not  guilty, 
under  which  the  case  was  tried,  was  to  con- 
clusively admit  that  the  land  in  controversy 
was  a  part  of  the  S.  E.  ^  of  the  N.  W.  %,  and 
therefore  was  not  embraced  In  the  deed  from 
the  railroad  company  to  Stein  or  In  that  of 
Stein  to  Meyer.  McQueen  v.  Lampley,  74 
Ala.  408.  While  it  Is  true  that  the  possession 
of  a  coterminous  landowner  of  land  beyond 
the  true  boundary  line  is  not  adverse  when  he 
holds  under  the  mistaken  belief  that  he  Is 
occupying  land  within  the  boundaries  describ- 
ed in  bis  deed,  and  has  no  intention  to  claim 
beyond  his  true  line,  yet.  the  circumstances  un- 
■der  which  he  takes  and  holds  possession  of 
land  beyond  the  boundaries  described  in  his 


deed  may  reasonably  Justify  tbe  Inference,  and 
even  the  prima  facte  presumption,  that  his  pos- 
session of  such  land  Is  under  a  bona  fide  claim 
of  right,  and  therefore  adverse.  Hess  v.  Rud- 
der (Ala.)  23  South.  136.  The  testimony  tend- 
ing to  show  that,  while  Stein  was  negotiating 
with  the  agent  of  the  railroad  company  for 
the  purchase  of  the  E.  ^  of  the  S.  W.  \i,  the 
latter  pointed  out  to  him  a  line  which  he  aald 
was  the  north  boundary  line  thereof,  and  ac- 
cording to  this  line  the  limeldln  and  other  im- 
provements were  on  this  land,  and  that  aft- 
er the  purchase  Stein  had  the  land  surveyed, 
and  the  survey  placed  the  kiln  on  this  land, 
and  that  he  immediately  took  possession  of  the 
kiln,  together  with  the  other  land  purchased, 
believing  it  to  be  on  the  land  he  had  bought, 
and  occupied  it  for  six  or  seven  years,  until 
It  was  destroyed  by  fire,  wheu  he  erected  a 
new  kiln  and  other  improvements  on  the  same 
Bite,  and  continued  the  actual  occupation,  until 
he  sold  the  property  and  transferred  the  pos- 
seeslon  to  Meyer,— an  this  testimony  was  suf- 
ficient to  justify  a  reasonable  Inference  that 
the  possession  of  the  land  lu  controversy  was 
under  a  bona  fide  claim  of  right,  and  adverse 
to  the  owner  of  the  adjoining  land,  and  there- 
fore sufficient  to  authorize  its  submission  to 
the  Jury.  There  was  evidence,  also,  sufficient. 
If  believed,  to  justify  the  tacking  of  Meyer's 
possession  to  that  of  Stein,  so  as  to  make  out 
three  years'  continuous  adverse  possession 
next  preceding  the  commencement  of  the  suit. 
Meyer  went  into  possession  of  the  kiln  and 
land  In  controversy  under  his  purchase  from 
Stein,  and  leased  the  property  to  tenants.  The 
privity  required  to  constitute  continuous  ad- 
verse possession  by  tacking  the  possession  of 
the  original  entryman  to  that  of  another  may 
be  effected  by  any  conveyance,  agreement,  or 
understanding,  written  or  verbal,  which  has 
for  Its  object  a  transfer  of  the  rights  acquired 
under  the  original  entry.  The  transfer  of  the 
possession  alone  Is  sufficient  to  create  the 
privity  for  this  purpose,  and  written  evidence 
of  the  transfer  Is  not  necessary  when  the 
property  is  held  by  the  transferee  under  the 
datan  of  the  first  entryman.  1  Am.  A  Eng. 
Eric.  Law  (2d  Ed.)  844;  McNeely  v.  Langan, 
22  Ohio,  32;  Shuffleton  v.  Nelson,  2  Sawy. 
646,  Fed.  Cas.  No.  12,822;  Weber  v.  Ander- 
son, 73  ni.  439;  Davock  v.  Nealon,  88  N.  J. 
Law,  21,  32  Att  676;  OolUna  v.  Lynch,  167 
Pa.  St  246,  27  Atl.  721.  The  act  of  February 
11,  1893  (section  1641,  Code  1896),  which  re- 
quires persons  claiming  adverse  possession  of 
land  to  give  notice  thereof  by  filing  In  the 
probate  office  of  the  proper  county  a  declara- 
tion of  their  claim,  particularly  describing  the 
land,  has  no  application  to  persons  who  enter 
xspon  land  and  assert  adverse  possession  there- 
to under  an  honest  claim  of  purchase.  If, 
therefore,  the  jury  believed  from  the  evidence 
that  Stein  entered  upon  the  land  in  contro- 
versy under  an  honest  belief  that  it  was  a 
part  of  the  land  purchased  by  him  from  the 
railroad  company,  and  occupied  it  continuous- 
ly, under  this  belief  and  under  a  bona  fide 
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claim  of  right,  np  to  tbe  time  of  his  donvey- 
ance  to  Meyer,  claiming  it  as  his  property, 
without  regard  to  the  true  boundary  line,  and 
that  he  transferred  this  possession  to  Meyer 
at  the  time  he  conveyed  to  the  latter  the  N.  B. 
^  of  the  S.  W.  ^  although  the  deed  did  not 
in  fact  describe  or  embrace  tbe  land  in  con^ 
troversy,  and  that  Meyer,  through  hlmsdf  and 
his  tenants,  occupied  the  property  continuous- 
ly up  to  the  commencement  of  this  action  un- 
der a  bona  fide  claim  of  right,  and  an  honest 
belief  that  it  was  a  part  of  the  land  described 
in  bia  deed,  and  that  this  combined  possession 
continued  for  three  years  next  preceding  the 
commencement  of  this  suit,  then  it  was  their 
duty  to  find  the  suggestion  of  adyerse  pos- 
session to  be  true.  The  evidence  was  suffi- 
cient, as  we  have  seen,  to  reasonably  Justify 
tbe  Jury  in  finding  all  these  facts  to  be  true; 
and  hence  charge  numbered  1,  which  request- 
ed tbe  court  to  charge  the  Jury  that,  if  they 
believed  the  evidence,  they  must  find  the  sug- 
gestion of  adverse  possession  to  be  untrue, 
was  property  refused.  Charge  2  was  properly 
refused,  because  it  ignores  other  testimony  in 
the  case,  besides  hypothesized  In  the  charge, 
from  which  the  Jury  might  have  reasonably  in- 
ferred  that  Stein  claimed  the  land  under  the 
honest  belief  that  it  was  included  in  his  deed. 
Although  he  was  told  at  the  time  of  his  pur- 
chase that  tbe  kiln  was  not  on  the  land  pur- 
chased by  him,  yet  his  possession  might  well 
have  been  under  a  bona  fide  claim  of  right, 
and  an  honest  belief  that,  by  his  deed,  he  ac- 
quired the  legal  title  and  right  to  the  posses- 
sion of  the  land  In  controversy.  If,  as  the  tes- 
timony tends  to  show,  the  Calera  Land  Com- 
pany bad  a  survey  of  the  line  made  before 
the  purchase,  and  Immediately  after  the  pur- 
chase he  also  had  a  survey  made,  and  accord- 
ing to  both  surveys  the  property  was  a  part 
of  tbe  N.  E.  ^  of  the  8.  W.  ^,  which  he  had 
purchased  from  the  railroad  company. 

When  Stein  took  possession  of  the  property 
in  controversy,  there  -were  on  the  land  a  lime- 
kiln and  other  improvements,  which  he  oc- 
cupied and  used  until  they  were  destroyed  by 
fire,  six  or  seven  years  later,  when  he  erected 
new  improvements  on  the  same  site.  There 
is  nothing  In  the  evidence  from  which  it  can 
be  Inferred  that  the  destmctlon  of  the  original 
improvements  was  caused  by  tbe  fault  of 
Stein  or  Meyer.  Charges  3  and  4  are  pred- 
icated on  the  theory  that  the  assessment  of 
the  value  of  the  use  and  occupation  of  the 
land,  as  required  by  the  statute,  should  be 
based  on  the  value  of  the  land  with  the  orig- 
inal Improvements,  not  only  from  the  date 
when  Stein  took  possession  up  to  the  date 
of  their  destruction,  but  also  xrp  to  the  date 
of  tbe  trial,  and  that  the  assessment  of  the 
value  of  the  land  should  be  based  on  Its 
value  with  such  improvements.  This  theory 
is,  we  think,  erroneous.  The  oitiginal  improve- 
ments having  been  destroyed  without  Stein's 


faulty  the  Inquiry  as  to  the  value  of  the  use 
and  occupation  of  the  land  should  cover  two 
separate  periods:  First,  the  period  from  tbe 
date  of  Stein's  taking  possession  to'  the  date 
of  the  destruction  of  the  original  improve- 
ments, during  which  plaintiff  was  entitled  to 
the  value  of  the  use  and  occupation  of  the 
land  with  said  improvements;  and,  second, 
the  period  from  the  date  of  the  fire  to  the  date 
of  tbe  trial,  during  which  he  was  entitled  to 
the  value  of  the  use  and  ocupatlon  of  tbe 
land  as  it  was  after  the  fire  without  the  im- 
provements erected  by  Stein.  And  tbe  assess- 
ment of  the  value  of  the  land  was  to  be  based 
on  its  value  at  the  time  of  0x6  trial,  without 
any  improvemeuta  erected  by  either  Stein  or 
Meyer,  and  not  on  its  value  at  the  time  Stein 
took  possession,  with  tbe  Improvements  then 
on  the  land.  For  this  reason  these  charges 
were  properly  refused. 

It  Is  Ini^ted  that  there  was  no  evidence  of- 
fered upon  which  the  Jury  could  base  any  as- 
certainment of  the  value  of  the  use  and  oc- 
cupation of  the  land  from  the  time  Stein  took 
possession  to  the  date  of  the  destruction  by 
fire  of  the  original  improvements,  and  hence 
there  were  not  sufficient  data  before  the  Jury 
upon  which  to  base  a  finding  as  to  tbe  value 
of  the  use  and  occupation  of  the  land  during 
the  whole  period.  There  was  evidence  tend- 
ing to  show  that  tbe  value  of  the  original  im- 
provements at  the  time  they  were  destroyed 
was  $1,000,  and  that  some  years  before  Stein 
took  possession  the  value  of  tbe  use  and  oc- 
cupation of  the  land  with  such  improvements 
was  $40  per  month,  but  that  It  was  less  at  the 
time  Stein  took  possession.  This  evidence 
was,  we  thtnk,  sufficient  to  support  the  verdict; 
but,  even  if  not  sufficient,  there  is  no  assign- 
ment of  error  under  which  its  sufficiency  for 
the  purpose  referred  to  can  be  questioned. 
Evidence  as  to  the  value  of  the  use  and  occu- 
pation of  the  land  is  not  to  be  considered  by 
the  Jury  for  this  purpose  until  they  find  the 
suggestion  of  adverse  possession  to  l>e  true, 
and  therefore  this  evidence  was  not  necessary, 
as  supposed  by  counsel,  to  enable  the  Jury  to 
find  the  suggestion  to  be  true. 

The  Judgment  describes  the  land  plalntifT  is 
entitled  to  recover  under  the  verdict  as  be- 
ing in  the  S.  K  %  of  8.  B.  U.  instead  of  in  the 
S.  E.  %  of  N.  W.  %.  This  is  a  mere  clerical 
error,  which  win  be  corrected  In  this  court 
We  find  no  other  error  In  the  recoM.  Let  the 
Judgment  be  affirmed. 

On  Behearlng. 

On  the  application  for  rehearing  It  la  made 
to  appear  that  the  Judgment  below  is  Incor- 
rect or  insufficient  upon  defendants'  disclaim- 
er. The  Judgment  of  affirmance  here  will  be 
opened,  the  Judgment  below  will  be  corrected 
in  respect  of  the  disclaimer,  and,  as  corrected, 
the  Judgment  of  the  circuit  court  will  be  af- 
firmed. 
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WATSON  Y.  JONHS  et  aL 

(Supreme  Court  of  Alabama.  April  11,  1890.) 
Plbxdino — ^Dbiiubbbb — Appbal. 
Where  demurrers  to  a  bill  are  oTerruled 
on  all  grounds  except  one,  and  sustained  as  to 
that  one,  the  bill  is  out  of  court,  unless  amend- 
ed, and  hence  demurrant  cannot  appeal  from 
the  decision  aa  to  the  grounds  overruled. 

Appeal  from  chancery  court,  Ruaaell  coun- 
ty;  Jere  N.  WllUams,  Chancellor. 

BUI  by  Jones  Bros,  against  Tina  Watson. 
There  was  a  decree  sustaining  one  ground  of 
demurrer  to  the  bill,  and  OTerrullng  the  oth- 
ers, and  respondent  appeals.    Dismissed. 

The  bill  was  filed  on  August  4,  1898.  On 
August  5,  1806,  the  defendant  filed  a  demur- 
rer, assigning  10  grounds  therefor.  On  Sep- 
tember 6,  1898,  the  defendant  filed  an  addi- 
tional demurrer,  assigning  17  grounds  there- 
for. On  the  submission  of  the  cause  upon 
the  demurrers,  the  chancellor  rendered  the 
following  decree:  "On  consideration,  It  la 
ordered,  adjudged,  and  decreed  that  said  de- 
murrers be,  and  the  same  are,  separately 
and  severally  overruled,  except  as  to  the 
fourteenth  ground  of  demurrer,  filed  Septem- 
ber 6,  1898,  which  ground  is  sustained.  The 
complainant  may  amend  the  bill,"  etc.  From 
this  decree  the  respondent  appeals,  and  as- 
signs as  error  the  overruling  of  the  several 
grounds  of  demurrer. 

A.  A.  Dozler,  for  appellant  Houston  & 
Power  and  George  A.  Hays,  for  appellees. 

McCLELLAN,  C.  J.  The  bill  In  this  case 
was  filed  by  Jones  Broa  against  Tina  Watson. 
The  respondent  demurred  to  the  bill,  assigning 
a  number  of  (p-ounds.  The  chancellor  sustain- 
ed the  demurrer,  and  the  respondent  prose- 
cutes this  appeal  from  that  decree.  Of  course, 
the  appeal  cannot  be  maintained;  the  decree 
appealed  from  having  been  In  favor  of  the  ap- 
pellant. It  is  of  no  consequence  that.  In  ren- 
dering his  decree  sustaining  the  demurrer,  the 
chancellor  undertook  to  say  that  he  overruled 
all  the  grounds  of  demurrer  except  a  specified 
one;  nor  Is  It  of  any  consequence  that  there 
were  two  demurrers,  filed  on  different  days, 
embraced  In  the  submission,  and  that  the  chan- 
cellor assumed  to  say  that  he  overruled  all  the 
assignments  of  demurrer  set  down  In  the  one, 
and  all  that  were  set  down  In  the  other  ex- 
cept one.  The  decree  did  sustain  the  four- 
teenth ground  assigned  in  one  of  the  demur- 
rers; and  It  Is  a  decree  sustaining  a  demurrer 
to  the  bill,  and  nothing  more  or  less.  His  ref- 
erence  to  the  assignment  upon  which  he  rest- 
ed the  decree  is  the  mere  giving  of  his  reason 
for  the  decree,  and  his  reference  to  the  other 
assignments  is  to  be  taken  as  a  mere  expres- 
sion of  his  opinion  that  the  bill  is  not  t>ad  for 
the  reasons  stated  In  them.  What  he  did,  and 
all  be  did,  was  to  sustain  respondent's  demur- 
rer to  the  bin,  and  the  effect  of  this  was  to 
put  the  bill  out  of  court,  unless  it  is  amended. 
The  respondent  can  take  no  steps  In  the  cause 


until  the  amendment  Is  made.  She  may  then, 
as  she  Is  advised,  again  demur  to  the  bill,  and 
appeal  to  this  court  if  her  demurrer  Is  over- 
ruled. If  the  amendment  Is  not  made,  she 
goes  out  of  court  with  her  costs.  She  cannot 
come  here  now  to  have  this  court  declare 
whether  the  chancellor's  reasons  for  the  de- 
cree he  rendered,  and  his  views  aa  to  the  bill 
being  otherwise  unobjectionable,  are  sound. 
She  cannot  thus  have  us  review  a  decree  in 
her  favor,  or  render  any  judgment  here  In 
respect  of  a  mythical  decree— a  decree  never 
rendered.  In  legal  contemplation— against  her. 
The  appeal  must  be  dismissed.    Dismissed. 


(in  Ala.  S72> 

ETOWAH  MIN.  CO.  et  aL  t.  WHXS  VAL. 
AnN.  &  MFG.  CO.  et  aL 

(Supreme  Court  of  Alabama.    April  18,  1899.) 

APFBAIi' —  QOBSTIONS  RbVIBWABLB  —  EqUITT— DlB- 
MISSAX.  01'  OKIOmA.1.  BiLIr— ETVEOT-^BOSa  BlUr— 

Disposition  ot  Funds  in  Couet — Lbabe — Agbbb- 

UBNTB  BiNDIHa  ON  ASSIONBB. 

1.  On  appeal  merely  from  an  order  dismiss- 
ing a  cross  bill  rendered  subsequent  to  the  dis- 
missal of  the  original  bill,  the  court  cannot  re- 
view the  order  dismissing  the  latter,  though 
there  is  a  joinder  in  error. 

2.  Dismissal  of  an  original  bill  carries  with 
it  a  cross  bill  unless  the  latter  shows  independ- 
ent ground  for  equitable  relief  growing  out  of 
the  subject-matter  of  the  original  bill. 

3.  A  provision  in  a  lease  that  at  expiration 
thereof  the  lessor  will  take  the  improvements, 
paying  a  fair  valuation  therefor,  is  not  binding 
on  his  assignee. 

4  On  dismissal  of  an  original  bill,  an  order 
dismissing  a  cross  bill,  which  shows  no  inde- 
pendent equity,  is  unnecessary  to  dispose  there- 
of. 

6.  After  dismissal  of  an  original  bilL  subse- 
quent orders  allowing  amendments  to  a  cross 
bill,  which  stated  no  independent  equity,  are 
void,  there  being  no  cause  pending. 

€.  The  dismissal  of  a  bill  in  equity  on  mo- 
tion of  complainant  annuls  an  order  previously 
obtained  by  him  directing  payment  of  funds  in 
court. 

7.  Where  complainant  in  an  equity  suit  dis- 
misses the  bill  without  retaining  the  cause  for 
disposition  of  funds  in  court,  and  respondents 
acquiesce  therein,  the  rights  of  the  parties 
as  to  such  fund  cannot  thereafter  be  adjudi- 
cated in  snch  action. 

Appeal  from  chancery  court,  Etowah  coun- 
ty; J.  E.  Dowdell,  Chancellor. 

Bill  by  the  WiUs  Valley  Mining  &  Manufac- 
turing Company  and  others  against  the  Etowah 
Mining  Company  and  others.  From  a  decree 
dlBmissing  respondents'  cross  bill  they  appeal, 
and  the  E^towah  Mining  Company  also  ap- 
plies for  mandamus.  Affirmed,  and  man- 
damus denied. 

On  the  14th  of  March,  1894,  appellees 
filed  a  bill  in  the  chancery  court  of  Etowah 
county  purporting  to  be  a  creditors'  biU,  aver- 
ring that  defendant  Etowah  Mining  Com-- 
pany  had,  on  the  28th  day  of  July,  1893,  exe- 
cuted a  deed  of  trust  to  appellant  Nixon  of 
certain  mining  property,  etc.,  for  the  purpose 
of  securing  the  creditors  of  the  said  Etowah 
Mining  Company,  averring  that  said  MIxon 
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was  mJsapjpropriatIng  the  trust  funds  and 
mismanaging  the  trust  property,  and  asking 
the  removal  of  said  trustee,  the  appointment 
of  a  receiver,  and  that  the  chancery  court 
would  take  charge  of  and  proceed  to  admin- 
ister the  trust  created  by  said  trust  deed, 
order  a  reference  to  ascertain  the  amount 
of  the  just  debts  due,  and  that  the  proceeds 
of  said  trust  estate  be  applied  to  the  iMiy- 
ment  of  such  debts.  In  said  bill  It  Is  stated 
that  on  the  10th  day  of  Jane.  1888,  W.  0. 
Peoples  and  others  entered  Into  a  contract 
of  lease  with  the  Btowah  Mining  Company 
of  the  mines'  involved  In  controversy,  and 
that  subsequently  the  Wills  Valley  Mining 
A  Manufacturing  Company  became  possessed 
of  all  the  Interests  of  the  lessors  of  said  con- 
tract of  lease,  having  succeeded  to  the  rights 
of  the  lessors.  The  bill  averred  that  under 
the  terms  of  said  lease  said  lease  expired  on 
the  19tb  day  of  November,  1893,  but  that  the 
trustee  had  continued  to.  operate  the  mines, 
and  had  elected  to  enter  upon  the  new  term 
of  five  years  as  provided  in  said  lease.  It 
further  avers  that  the  trustee  wrongfully 
claims  that  the  first  period  of  five  years  ex- 
tended to  the  18th  day  of  March,  1894,  and 
had  notified  the  Wills  Valley  Mining  &  Man- 
ufacturing Company  that  he  would  surrender 
the  property  on  that  day.  On  the  filing  of 
this  blU  a  receiver  was  appointed  by  the 
register,  and  on  appeal  his  appointment  was 
sustained  by  the  chancellor.  From  this  deci- 
sion of  the  chancellor  an  appeal  was  taken 
by  this  court,  and  the  chancellor's  decision 
reversed,  the  receiver  removed,  and  required 
to  turn  all  the  property  over  to  the  trustee. 
On  the  19th  day  of  August,  1895,  after  the 
removal  of  said  receiver,  appellants  filed  an 
answer  to  the  bill,  and  asked  that  the  same 
be  taken  as  a  cross  bill.  Said  cross  bill  de- 
nied the  charges  of  mismanagement,  etc.  It 
admitted  the  execution  of  the  contract  of 
lease  made  an  exhibit  to  said  cross  bill,  but 
denied  that  It  was  executed  on  the  19th  day 
of  June,  1888,  but  averred  that  It  was  not 
fully  executed  till  the  18th  day  of  October, 
1888,  nor  delivered  till  after  that  date.  Un- 
der the  term  of  the  lease  respondent  had 
five  months  from  the  date  of  signing  said 
lease  In  which  to  begin  shipping  ore,  and  the 
lease  was  to  run  five  years  from  the  first 
shipment  of  ore.  The  cross  bill  avers  that 
the  first  shipment  of  ore  was  made  In  March, 
1888,  which  was  within  five  months  from 
October  18,  1888,  when  It  Is  averred  the  lease 
was  executed  by  three  of  the  five  lessors,  and 
that,  therefore,  the  lease  would  expire  In 
March,  1894,  If  respondent  corporation  was 
oharged  with  the  full  period  that  had  elaps- 
ed. But  there  was  a  clause  In  said  lease 
that  time  unavoidably  lost  by  the  lessee  by 
the  shutting  down  of  furnaces,  striking  of 
employes,  suspension  of  railroad  shipping  fa- 
cilities, or  any  providential  hindrances  should 
not  be  counted  In  the  time  of  the  lease  or 
its  extension.  And  the  cross  bill  charges 
that  respondents  unavoidably  lost  time  since 
25  So.— 46 


the  first  shipment  of  ore  on  account  of  these 
matters,  amounting  to  325  days,  which  they 
had  the  option  of  deducting.  This  extra  time, 
the  cross  bill  alleged,  the  complainants  there- 
in were  willing  to  waive,  as  they  had  the 
option  to  do,  and  surrender  the  property  to 
the  Wills  Valley  Mining  &  Manufacturing 
Company  on  payment  therefor  as  provided  In 
said  lease.  The  extension  clause  In  said 
lease  Is  as  follows:  "The  parties  of  the  first 
part  shall  have  the  privilege  of  extending 
this  lease  for  five  years  more  after  the  first 
five  years  shaU  have  elapsed:  provided,  they 
notify  parties  of  the  second  part  four  months 
before  the  expiration  of  the  first  five  years  of 
their  Iittentlon  of  accepting  the  five-years 
extension:  and  provided,  they  shall  have 
complied  with  the  terms  of  this  lease  up  to 
that  time;  but  in  case  of  such  extension  the 
price  to  be  paid  for  said  ore  during  the  said 
five  years  of  extension  shall  be  fifteen  cents 
per  ton  for  both  hard  and  soft  ore.  Instead 
of  ten  cents  per  ton  as  In  the  first  five  years." 
The  lost-tlme  clause  Is  as  follows:  "If  the 
parties  of  the  second  part  fall  to  pay  any 
royalties  within  four  months  after  due,  then 
this  lease  shall  be  null  and  void,  at  the  op- 
tion of  the  party  of  the  first  part:  provided, 
however,  that  the  time  unavoidably  lost  by 
the  par^  of  the  second  part  by  reason  of 
shutting  down  of  furnaces,  striking  of  em- 
ployes, suspension  of  railroad  shipping  fa- 
cilities, or  any  providential  hindrances  shall 
be  excepted  from  the  operation  of  the  above 
clause,  and  shall  not  be  counted  In  the  time 
of  this  lease  or  Its  extension."  Another  Im- 
portant clause  In  the  lease  is  the  following: 
"At  the  expiration  of  the  lease  or  Its  exten- 
sion, the  parties  of  the  first  part  are  to  take 
the  entire  plant.  Including  live  stock,  tools, 
buildings,  railroads,  tramways.  Inclines,  and 
aU  other  property  (except  store  goods  or 
stock  of  merchandise  In  store)  pertaining  to 
the  business,  together  with  all  rights  of  way, 
through  property  of  others,  and  pay  the  par- 
ties of  the  second  part  a  fair  valuation  there- 
for. And,  If  the  parties  hereto  cannot  agree 
upon  the  price  to  be  so  paid  for  the  entire 
outfit,  plants,  tools,  buildings,  railroads, 
rights  of  way,  etc..  It  shall  be  settled  by  arbi- 
tration, each  of  the  two  parties  hereto  choos- 
ing one  arbitrator,  and  the  two  so  chosen 
to  select  a  third  man,  If  necessary;  and  the 
finding  and  award  of  this  tribunal  so  chosen 
and  selected  shall  be  final  and  binding  on 
all  parties  concerned.  But  in  no  event  shall 
parties  of  the  first  part  be  bound  to  pay  to 
the  parties  of  the  second  part  any  greater 
amount  for  said  outfit,  plant,  etc.,  than  the 
same  could  be  built  and  constructed  for  at 
the  time,  less  wear  and  tear  then  existing 
thereon."  The  prayer  of  the  cross  bill  is  as 
follows:  "That  your  honor  would,  on  final 
hearing,  render  a  decree  against  said  Wills 
Valley  Company  In  favor  of  these  respond- 
ents construing  said  lease  contract,  and  re- 
quiring said  Wills  Valley  Company  to  take 
said  property  so  tendered  by  these  respond- 
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entfl,  and  offered  to  be  Borrendered  to  It,  and 
pay  the  reasonable  valuation  therefor,  and 
said  complainant  corporation  be  required  to 
answer  whether  or  not  It  at^rees  to  the  valua- 
tion set  out  in  this  bill  of  said  property  as 
being  reasonable;  if  not,  then  to  select  its 
arbitrator,  as  provided  under  the  terms  of 
Bald  contract  of  lease.  Respondents  further 
pray  that.  If  said  complainant  corporation 
should  fall  or  refuse  after  a  reasonable  time 
either  to  agree  with  these  respondents  as  to 
snch  reasonable  valuation,  or  to  select  and 
designate  Its  arbitrator,  as  provided  In  said 
contract  of  lease,  that  yonr  honor  would  de- 
cree a  reference  to  the  register  of  your  hon- 
or's court  to  determine  and  report -the  rea- 
sonable valuation  of  said  property,  and  that 
yonr  honor  would  render  a  decree  In  favor  of 
these  respondents  and  against  said  Wills 
Valley  Ck>mpany  for  the  value  of  said  prop- 
erty." On  the  2Sth  day  of  August,  1896,  the 
original  bill  was  dismissed  on  motion  of 
complainants.  On  August  27,  1896,  the  Wills 
Valley  Company  filed  Its  motion  to  dismiss 
the  cross  bill  on  the  following  grounds: 
First,  for  want  of  equity;  second,  because 
it  Is  a  mere  dependency  on  original  bill,  and 
without  Independent  equity  It  falls  with  the 
original  bill;  third,  because  complainant  In 
cross  bill  has  adequate  remedy  at  law.  On 
the  27th  day  of  August,  1896,  complainants 
in  cross  bill  filed  an  amendment  to  the  cross 
bill,  the  material  portion  of  which  consists 
In  amendment  of  the  prayer.  This  amend- 
ment Incorporated  Into  the  prayer  the  follow- 
ing: "And  complainants  In  this  cross  bill 
further  pray  that  your  honor  will,  on  final 
hearing,  decree  an  equitable  lien  in  favor  of 
complainants  on  said  property,  and  make 
such  decrees  and  orders  as  may  In  equity  and 
good  conscience  be  right  and  proper  for  the 
enforcement  of  the  same."    On  November  14, 

1896,  complainants  in  cross  bill  again  sought 
to  amend  the  cross  bill.  This  amendment 
was  entirely  immaterial.     On  January  13, 

1897,  the  chancellor  rendered  a  decree  dis- 
missing the  cross  bill.  This  decree  was  ren- 
dered in  vacation,  and  permitted  complain- 
ants In  cross  bill  to  amend  the  same.  Again, 
on  January  26,  1897,  complainants  In  cross 
bill  sought  to  amend  the  cross  bill.  This 
amendment  adds  nothing  to  the  equity  of  the 
cross  bill,  and  Is  Immaterial.  On  February 
12,  1897,  the  WlUs  Valley  Company  moved 
to  strike  the  amendment  filed  January  25, 
1897,  on  the  ground  that  the  cross  bill,  after 
it  had  been  drawn  out  of  the  court  by  the 
dismissal  of  the  original  bill,  the  cross  bill  at 
that  time  having  no  Independent  equity, 
could  not  be  so  amended  as  to  Inject  equity 
Into  it;  and  the  Wills  Valley  Company  also 
again  moved  to  dismiss  the  amended  cross 
bill  for  want  of  equity.  The  case  was  sub- 
mitted to  the  chancellor  on  both  of  these 
motions  in  term  time,  and  held  for  decree  in 
vacation.  On  April  5,  1897,  the  chancellor 
sustained  both  motions,  and  struck  the 
amendments,  and  finally  dismissed  the  cross 


bllL    From  this  decree  the  present  appeal  Is 
taken. 

Burnett  &  Culll  and  Prltcbard  ft  Slzer,  for 
appellants.  O.  R.  Hood,  Dortch  ft  Martin, 
and  Amos  E.  Goodhue^  for  appellees. 

SHARPE,  J.  This  appeal,  as  appears  from 
the  certificate  of  the  register,  the  notice  of 
appeal,  and  the  security  for  costs.  Is  alone 
from  the  decree  dismissing  the  cross  bill  ren- 
dered subsequent  to  the  dismissal  of  the  orig- 
inal bill.  The  order  dismissing  the  original 
bill  was  a  final  order,  and,  not  having  been 
appealed  from,  this  court  Is  without  Jurisdic- 
tion to  review  It  Jones  t.  Iron  Co.,  90  Ala. 
646,  8  South.  1£2;  Carndl  v.  Richardson,  87 
Ala.  605,  6  South.  S42;  Barclay  v.  Spraggins, 
80  Ala.  857.  It  could  not  properly  be  assign- 
ed for  error  here,  and  the  ](rinder  In  error 
does  not  confer  the  Jurisdiction.  Barclay  r. 
Spraggins,  supra.  A  cross  bill  being  auxiliary 
to  the  main  cause,  as  a  general  rule  the  dl8>- 
missal  of  the  original  bill  carries  with  it  the 
cross  bill.  The  exception  la  wh»«  the  cross 
bill  shows  ground  for  equitable  relief  for  mat- 
ters growing  out  of  the  subject-matter  of  the 
original  bill  which  may  uphold  the  Jurisdic- 
tion of  the  court  Independent  of  the  original 
biU.  Abels  v.  Insurance  Co.,  92  Ala.  383,  9 
South.  423;  WUkinson  v.  Roper,  74  Ala.  140; 
Insurance  Co.  v.  Webb,  64  Ala.  688.  This 
cross  bill  was  exhibited  as^inst  the  Wills  Val- 
ley Mining  &  Manufacturing  Company  alone. 
The  relief  prayed  Is  for  a  construction  of  the 
lease,  and  to  compel  that  corporation  to  take 
and  pay  for  betterments  made  and  property 
acquired  as  Incident  to  the  operation  of  the 
lease,  as  the  original  lessors  bad  by  the  terms 
of  the  lease  agreed  to  do  upon  its  expiration. 
A  bill  does  not  lie  merely  to  construe  a  con- 
tract Manufacturing  Co.  v.  Hannon,  93  Ala. 
87,  9  South.  689.  The  agreement  sought  to 
be  enforced  Is  an  Independent  stipulation  by 
Its  terms  purporting  to  bind  only  the  original 
lessors,  and  which  had  no  effect  to  bind  the 
Wills  Valley  Company  as  their  assignee  In 
the  absence  of  an  a^eement  on  its  part 
There  is  no  averment  of  such  agreement  but 
the  conclusion  Is  alleged  that  as  transferee 
of  the  lease,  that  company  took  It  subject  to 
Its  burdens,  and  Is  thnefore  bound  by  Its 
stipulation  to  take  and  pay  for  tiie  property. 
A  covenant  to  run  with  the  land  must  rdate 
to  and  concern  the  land  itself,  and  does  not 
extend  to  agreements  of  the  lessor  in  respect 
to  personal  property,  nor  does  It  comprehend 
an  agreement  to  pay  for  betterments  upon  the 
land  which  the  lessee  has  not  bound  himself 
to  make,  nor  even  those  made  under  such 
obligation,  unless  the  covenantor  has  express- 
ly bound  his  assigns.  Spencer's  Case,  5 
Coke,  16;  Bream  v.  Dickerson,  2  Humph.  126; 
Hansen  v.  Meyer,  81  ni.  321.  Failing  to  show 
grounds  for  equitable  relief,  the  dismissal  of 
the  original  bill  In  Itself  disposed  of  the  cross 
bill.  While  an  order  formally  dismissing  the 
cross  bill  would  have  been  ajpproprlate,  snch 
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order  was  not  necenaiy.  Wyatt  t.  Garllng- 
ton,  66  Ala.  676;  6  Bnc.  PL  &  Prac.  667. 
After  such  dismissal  there  was  no  pending 
cause,  and  tlte  subsequent  orders  made  In  the 
allowance  of  an  amendment  to  the  cross  bill 
and  In  proceedings  thereunder  were  Improvl- 
dently  made,  and  wltbvut  effect  Blnggold 
T.  Emory,  1  Md.  830;  Ouyer  t.  WUsod,  139 
DL  SOS,  28  N.  B.  788;  6  Bnc.  PL  &  Prac.  678. 
Such  orders  were  without  injury  to  appel- 
lants, and  In  the  dismissal  of  the  cross  bill 
there  was  no  reversible  error.  In  connection 
with  the  Bubmlsston  of  this  appeal,  and  to  be 
heard  with  It,  there  was  sObmltted  an  apiril- 
catlon  for  mandamus  to  require  the  vacating 
of  the  order  of  June  80,  1896,  directing  the 
payment  of  moneys  in  the  hands  of  the  reg- 
ister to  the  WOlB  Valley  Mining  ft  Manu- 
facturing Company.  That  order  was  held  by 
this  court  at  a  former  term  to  be  Interloc- 
utory, and  not  final.  In  Its  character.  The 
return  to  the  rule  nisi  in  that  application 
shows  the  dismissal  of  the  original  bill,  had 
on  motion  of  the  complalnann  after  they  had 
obtained  the  order  assailed  by  the  application. 
Such  disposition  of  the  cause  bad  the  effect  to 
annul  that  order,  so  far  as  it  directed  such' 
payment,  as  If  it  had  never  been  granted; 
so  that  nothing  can  be  claimed  nnder  it  by 
that  company,  and  so  that  It  oondndes  no 
one.  Loeb  v.  WiUls,  100  N.  T.  286,  8  N.  B. 
177;  Cartmell  v.  McClaren,  12  Helsk.  41. 
There  is  no  necessity  for  further  proceedings 
to  vacate  It,  and  the  application  tor  man- 
damus will  be  denied.  The  action  of  tbe 
complainants  In  dismissing  the  bill  without 
having  the  cause  retained  for  the  disposition 
of  the  funds  la  court  and  the  acquiescence 
therein  by  the  respondents,  has  disabled  the 
court  to  adjudicate  in  this  cause  the  rights  of 
parties  to  such  funds.  The  remedy  whether 
by  bill  to  revive  such  rights  as  was  had  in 
Orlffln  V.  Spence,  69  Ala.  393,  or  by  other  pro- 
ceeding. Is  for  the  parties  In  Interest  to  con- 
sider. The  appellants  wUl  pay  the  costs  of 
the  appeal  and  of  the  application  for  man- 
damus. 

cm  Ala.  100) 

WOOD  «t  al.  V.  PBBBLBS  et  aL 

(Supreme  Court  of  Alabama.    April  13,  1880.) 

r*A.VBCLBin  CoirvBTANoia— Trakstxb  to  Wnf»— 

Sbitiks  Asids— Burobh,  ov  Faoot— 

EviSBNcx— SmrviciiSNOT. 

1.  When  a.  conveyance  by  an  insolvent  debt- 
or is  claimed  by  the  grantee  to  have  been  made 
in  payment  of  an  antecedent  debt  the  burden 
is  on  the  parties  thereto,  as  against  a  creditor 
attacking  the  conveyance  for  fraud,  to  prove 
bona  fides. 

2.  In  an  action  by  a  husband's  creditor,  at- 
taclcing  sa  fraudulent  a  conveyance  made  by  a 
third  person  to  the  wife  while  the  husband  was 
insolvent,  and  at  his  instance,  it  was  claimed 
that  the  money  paid  therefor  was  due  by  the 
husband  to  the  wife;  part  of  it  being  for  a  loan 
made  18  years,  and  part  for  one  made  8  years, 
before.  It  did  not  appear  that  the  husband 
gave  her  a  note  or  other  obligation,  or  ever 
recognized  his  liability,  or  that  the  wife  ever 
expected,  until  he  became  insolvent,  to  have  the 


money  refunded.    VM  Inanffldent  to  show  that 
the  money  belonged  to  her. 

Appeal  f^om  chancery  court,  Walker  coim- 
ty;  Thomas  Cobbs,  Chancellor. 

Bill  by  Riley  Pebbles  &  Co.  and  others 
against  William  Wood  &  Son  and  others. 
From  a  decree  for  complainants,  defendants 
appeal.    Affirmed. 

H.  L.  Wathlngton.  for  appdlants.  Appling 
ft  McOnlre,  for  appellees. 

TTSON,  3.  Appelleea,  who  wow  Judgment 
creditors  of  William  Wood  ft  Son,  filed  their 
bill  against  than  and  the  other  appellants, 
seeking  to  have  declared  fraudulent  certain 
conveyances  held  by  some  of  the  respondents 
to  certain  described  property.  It  was  aver- 
red la  the  bUl  that  the  said  Wood  ft  Son,  and 
the  individual  members  composing  It  were  in- 
solvent at  the  date  of  the  filing  of  the  bill,  and 
had  been  for  a  long  time  prior  thereto,  and 
were  Insolvent  when  the  various  conveyances 
attacked  were  made.  It  was  also  shown  by 
the  bill  that  the  Indebtedness  to  the  complain- 
ants existed  at  the  date  of  the  execution  of 
the  several  conveyances,  and  that  all  the  re- 
spondents were  either  members  of  the  family 
of  William  Wood,  or  near  relatives,  except  the 
respondent  Boddam.  The  bill  further  shows 
that  suits  were  commenced  by  the  complain- 
ants against  WiUIam  Wood  and  his  son  upon 
their  respective  daims  during  the  month  of 
January,  1884^  and  obtained  their  judgments 
in  the  month  of  February,  1885,  and  during 
the  pendency  of  these  suits  the  conveyances 
to  each  of  the  respondents  were  executed,  ex- 
cept those  held  by  Hannah  Wood,  wife  of 
William  Wood.  All  of  the  conveyances,  ex- 
cept those  hdd  by  Hannah  Wood,  were  made 
by  William  Wood  directly  to  the  respondents 
holding  them.  As  to  these,  the  bill  alleges 
there  was  no  consideration  paid  by  the  re- 
spective resi)ondents  for  the  property  convey- 
ed, notwithstanding  the  recital  therein  of  the 
payment  of  a  certain  sum  of  money.  As  to 
the  two  conveyances  under  which  Hannah 
Wood  claims  title  to  certain  property,  from 
one  Adeline  Burton  and  husband,  the  bill  al- 
leges that  her  husband,  William  Wood,  fur- 
nished the  consideration  which  was  paid  to 
Mrs.  Burton  for  the  property,  and  had  the 
deeds  made  to  his  wife.  Eiach  of  the  respond- 
ents filed  separate  answers,  in  which  they  de- 
nied there  was  any  fraud;  and  all  of  them 
alleged  in  their  answers,  except  Hannah  Wood, 
that  William  Wood  executed  to  each  of  them 
the  conveyances  to  pay  an  antecedent  debt 
which  he  owed,  to  the  amount  of  the  consid- 
eration recited  In  the  conveyance.  TTunniih 
Wood,  In  her  answer,  alleges  that  as  to  the 
conveyance  made  to  her  of  date  December  16, 
1882,  by  her  son,  who  had  obtained  the  title 
from  Mrs.  Adeline  Burton  on  the  4th  day  of 
November,  1882,  she  gave  the  money,  to  wit 
$150,  to  her  son,  to  make  the  purchase  for 
her,  and  by  mistake  the  deed  was  made  by 
Mrs.  Burton  to  him,  and  in  i^er  to  correct 
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tbls  mistake  ber  son  executed  the  conveyance 
to  ber.  Sbe  nowhere  avers  where  she  got  the 
money  that  she  sent  by  ber  son  to  Mrs.  Bar- 
ton. As  to  the  other  conveyance  from  Mrs. 
Burton,  under  which  she  held  certain  proper- 
ty, her  answer  alleges  that  her  husband  made 
the  contract  of  purchase  as  her  agent,  and 
that  her  money  paid  for  the  property,  to  wit, 
the  $350,  the  recited  consideration  of  the  deed. 
As  to  all  of  the  conveyances  under  the  allega- 
tions of  the  bill,  and  the  averments  of  the  an- 
swers of  each  of  the  respondents,  except,  per- 
haps, the  first  conveyance  to  the  respondent 
Hannah  Wood,  there  can  be  no  sort  of  doubt 
that  the  burden  of  proof  was  upon  the  re- 
spondents to  establish  a  valuable  and  adequate 
consideration.  Calhoun  v.  Hannan,  87  Ala. 
277,  6  South.  291;  Schall  v.  WeB,  108  Ala. 
411,  15  South.  829;  CaldweU  v.  Pollak,  81 
Ala.  353,  8  South.  646;  Moore  v.  Penn,  95  Ala. 
200,  10  South.  343;  Buford  v.  Shannon,  85 
Ala.  205,  10  South.  263.  And,  when  the  wife 
or  other  relative  is  the  grantee  In  the  convey- 
ance, stricter  and  clearer  proof  is  required. 
Robinson  v.  Moseley,  83  Ala.  70,  9  South.  372; 
Bank  V.  Smith,  93  Ala.  97,  8  South.  548;  Sides 
V.  Scharff,  83  Ala.  106,  8  South.  228;  Lam- 
mons  V.  Allen,  88  Ala.  417,  6  South.  815; 
Wedgworth  v.  Wedgworth,  84  Ahi.  274,  4 
South.  148.  And  where  the  ccmveyance  is  exe- 
cuted to  the  wife  by  a  third  person,  at  the  in- 
stance of  the  husband,  the  onus  is  upon  her  to 
clearly  and  fully  prove  that  she  paid  for  the 
property  with  her  separate  funds.  Bangs  v. 
Edwards,  88  Ala.  382,  6  South.  764.  When 
the  conveyances  by  the  insolvent  debtor  are 
made  to  pay  an  antecedent  debt  claimed  by 
the  grantee  against  him,  this  fact  raises  a 
presumption  of  unfairness  and  mala  fides,  and 
casts  upon  the  debtor,  as  between  him  and 
creditors  who  attack  the  conveyance  for  f;raud, 
the  onus  of  showing  that  the  sale  was  fair,  and 
made  in  good  faith.  Calhoun  v.  Hannan,  su- 
pra. 

Did  the  respondents  sustain  this  burden 
of  proof?  In  Robinson  v.  Moseley,  supra,  it 
Is  said:  "To  lift  such  burden,  affirmative 
averment  of  the  facts  relied  on  as  constituting 
the  consideration  is  essential,  as  convincing 
proof  of  their  existence.  The  laboring  oar 
was  upon  the  defendant,  not  simply  to  deny 
the  negative  averment  that  there  was  no 
consideration,  but  to  state  the  affirmative 
fact  that  there  was  such  consideration,  in 
what  it  consisted,  and  how  it  was  paid,  and 
to  support  these  averments  by  evidence. 
Otherwise,  the  answer  does  not  apprise  the 
complainant  of  the  line  of  defense  which  will 
be  resorted  to,  nor  afford  him  that  oppor- 
tunity for  preparation  to  meet  it  which  is  a 
leading  purpose  of  all  pleading,  and  which 
the  complainant  is  always  entitled  to  with 
respect  to  a  matter  of  defense  affirmative  In 
character,  and  relied  on  to  defeat  and  over- 
turn a  prima  facie  case  made  by  the  bill  and 
admissions  of  the  answer.  It  is  said  by  Mr. 
Daniell  to  be  'of  great  Importance  to  the  plead- 
er, in  preparing  an  answer,  to  bear  In  mind 


that,  besides  answering  the  plalntifTs  case  as 
made  by  the  bill,  he  should  state  to  the  comrt, 
upon  the  answer,  all  the  circumstances  of 
which  the  defendant  intends  to  avail  hlms^ 
by  way  of  defense;  for  a  defendant  ought  to 
apprise  the  plaintiCF  by  his  answer  of  the 
nature  of  the  case  he  intends  to.  set  up,  and 
that,  too.  In  a  clear,  unambiguous  manner; 
and,  in  strictness,  he  cannot  avail  himself  of 
any  matter  of  defense  which  is  not  stated  in 
his  answer,  even  though  it  should  appear  in 
evidence.'  The  answer  must  put  in  issue  all 
the  facts  on  which  the  defendant  relies  in 
bar  of  the  relief  sought  by  the  bill,  and  evi- 
dence cannot  be  adduced  of  facts  outside  of 
these  Issues."  Confining  ourselves  for  the 
present  to  a  conslderatlcm  of.  all  the  convey- 
ances except  the  first  one  acquired  by  Han- 
nab  Wood,  and  the  evidence  offered  by  each 
of  the  respondents  to  prove  the  bona  fides  of 
the  transaction,  without  entering  into  a  de- 
tailed discussion  of  the  variance  between  the 
evidence  offered  and  the  averments  of  the 
answers,  a  casual  examination  will  show  that 
the  allegata  and  probata  do  not  correspond. 
Indeed,  upon  a  fair  consideration  of  the  evi- 
dence, there  Is  not  only  a  failure  to  establish 
the  facts  as  alleged  in  the  answers,  and  an 
ntter  failure  to  overcome  the  presumption  of 
unfairness  and  mala  fides  of  the  transaction, 
bat  the  conclusion  can  scarcely  be  resisted 
that  the  conveyances  from  William  Wood  to 
each  of  the  respondents  were  without  consid- 
eration, and  were  made  by  him  for  the  sole 
purpose  of  defeating  the  complainants  in  the 
collection  of  their  debts,  and  accepted  by 
them  in  furtherance  of  this  porpose.  as  to 
the  conveyances  under  which  Hannah  Wood 
claimed,  her  evidence  shows  that  the  money 
which  was  paid  by  her  son  for  her  was  gotten 
from  William  Wood,  her  husband,  and  that 
the  $350  which  she  alleges  in  her  answer 
was  paid  by  her  husband  as  her  agent  was 
not  paid  to  Mrs.  Burton  at  all,  but  that  her 
husband  paid  Mrs.  Barton  for  the  property 
conveyed  by  the  deed  to  her  in  labor  and 
bnilding  materials  for  her,  and  she  allowed 
him  a  credit  of  $350  on  a  debt  he  owed  her. 
She  testified  that  her  husband,  prior  to  De- 
cember, 1893,  was  Indebted  to  ber  in  the  sum 
of  $400,  with  nine  years'  interest,  and  $600, 
with  eight  years'  interest  Her  husband  tes- 
tified that  prior  to  December,  1893,  he  was 
Indebted  to  her  for  $400  borrowed  from  her  In 
1875,  and  $600  borrowed  in  1885.  She  fur- 
ther testified  that  when  she  arrived  in  Amer- 
ica from  England,  in  1866,  she  had  about 
$500,  which  she  had  acquired  from  earnings 
by  keeping  boarders  and  doing  other  work 
while  they  lived  in  England,  and  from  the 
sale  of  some  fnmltare  when  they  left  there; 
that  soon  after  her  arrival  she  purchased  a 
lot  in  Cleveland,  Ohio,  and  erected  a  bouse 
on  it,  which  she  sold  in  1875  for  $1,800,  and 
came  to  Walker  county,  where  $500  of  this 
sum  was  invested  in  a  farm,  and  the  loans 
were  made  to  her  husband  out  of  the  balance. 
No  note  or  other  obligation  was  shown  by 
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her  to  have  been  taken  ilrom  her  husband 
for  either  of  the  sums  she  aays  she  loaned 
him.  It  is  not  shown  by  a  dear  statement 
that  her  husband  ever  recognized  his  liabUlty 
to  her  for  either  of  those  sums,  or  that  she 
ever  had  any  expectation  of  harlng  it  refund- 
ed to  her  until  he  became  financially  embar- 
rassed by  reaaon  of  the  mercantile  business 
which  was  conducted  by  his  partner,  who 
was  his  son.  He  was  a  carpenter  and  con- 
tractor by  trade,  and  the  mercantile  business 
was  only  In  existence  a  short  time  before  the 
firm  was  in  financial  distress,  and  Its  life  was 
of  short  duration.  He  did  say,  in  a  vague 
and  Indefinite  way,  that  he  made  her  some 
small  payments  at  different  times,  but  could 
not  state  what  amount  or  amounts  he  had 
paid,  or  name  any  dates  upon  which  the  pay- 
ments were  made.  We  haye,  thai,  as  against 
txiating  creditors  of  the  husband,  a  husband 
paying  for  his  wife  $460  to  a  third  person  for 
property  which  was  conreyed  directly  to  her, 
under  an  alleged  Indebtedness  by  him  to  her, 
a  portion  of  which  Indebtedness  was  of  18 
years'  standing,  and  the  remainder  8  yean 
past  due.  Independent  of  the  question  as  to 
whether  the  1500  or  the  $1,800  originally  be- 
longed to  the  husband,  as  unquestionably  it 
did  at  common  law,  unless  he  renounced  his 
marital  claim,  and  assented  to  her  retaining 
it  as  her  separate  property,  we  do  not  think, 
after  the  lapse  of  so  great  a  length  of  time, 
and  no  attempt  made  by  the  wife  to  collect 
the  money,  or  even  require  a  recognition  by 
her  alleged  debtor  of  his  liability,  without 
which,  prima  fade,  it  bad  long  been  barred 
by  the  statute  of  limitations,  and  other  in- 
ferences unfavorable  to  the  bona  fides  of  the 
transaction  dedudble  from  the  evidence,  that 
it  dearly  appears  that  she  had  a  bona  fide 
and  enforceable— not  simulated— debt  against 
her  husband.  Gordon  v.  Mcllwain,  82  Ala. 
247,  2  South.  671;  Bray  ▼.  Ely,  105  Ala.  553, 
17  South.  180;  PoUock  t.  Meyer,  96  Ala.  172. 
11  South.  385. 

We  find  no  error  in  the  record.  The  decree 
of  the  chancdior  Is  affirmed.    Affirmed. 

021  Ala.  608) 

VABNBR  et  al.  v.  BOSS. 
(Supreme  Court  of  Alabama.    April  12,  1800.) 

LAJTDLOItD  AND  TBNiST— LlSN— WAIVBa. 

A  landlord,  with  a  lien  on  the  entire  crop 
for  rent,  which  was  to  amount  to  three  bales 
of  cotton,  wrote:  "I  hold  W.'s  rent  note  for 
three  bales  of  cotton.  I  aeree  to  waive  the  rent 
on  one  bale  for  the  year  1896."  'Held,  that  the 
landlord  waived  his  Hen  on  one  bale  of  the 
crop,  and  reserved  it  on  the  rest,  to  tiie  extent 
of  three  bales. 

Appeal  from  circuit  court,  Lee  county;  J. 
M.  Carmlchael,  Judge. 

Action  by  Isaac  Ross  against  James  Walrtch; 
W.  D.  Vamer  &  Co.,  Interveners.  There  was 
a  Judgment  for  plaintiff,  and  interveners  ap- 
peal.   Affirmed. 

This  was  a  statutory  trial  of  the  right  of 
property,  which  was  instituted  by  the  appel- 


lants interposing  a  claim  to  some  cotton  and 
com  upon  which  an  attachment  was  levied  in 
a  suit  by  the  appellee,  Isaac  Ross,  ag^ainst  one 
James  Walrtch.  On  the  trial  of  the  daim 
suit  the  facts  were  agreed  upon,  and  were 
substantially  as  follows:  Isaac  Ross,  the 
plaintiff,  as  landlord,  had  a  lien  upon  the  crop 
of  the  defendant,  Walrtch,  for  three  bales  of 
cotton  for  the  year  1896.  In  order  to  enable 
the  defendant  to  get  supplies  to  malte  a  crop 
that  year,  the  landlord  furnished  him  with  a 
paper  In  the  following  words:  "I  hold  Jim 
Walrtch's  rent  note  for  three  bales  of  cotton. 
I  agree  to  waive  the  rent  on  one  bale  for  the 
year  1896.  To  whom  It  may  concern.  Isaac 
Ross."  Exhibiting  this  paper  to  dalmants, 
defendant  procured  from  daimantB  supplies  to 
the  amount  of  $360,  for  which  he  executed  his 
mortgage  on  his  crop  for  the  year  1886,  em- 
bracing the  cotton  in  controversy.  Ross  re- 
ceived on  bis  rent  note  two  bales  of  cotton, 
and  the  dalmants  received  on  thehr  mortgage 
tbree  bales  of  cotton,  of  said  crop  of  1896, 
which  did  not  extinguish  the  mortgage  debt. 
The  plaintiff  sued  out  an  attachment  ag^alnst 
the  defendant,  which  was  levied  upon  the 
bale  of  cotton  in  controversy,  and  the  same 
was  claimed  In  due  form  of  law  by  ai>pellant8. 
,  The  cause  was  tried  by  the  court  without 
the  intervention  of  a  Jury,  and  upon  these 
facts  Judgment  was  rendered  in  favor  of  the 
plaintiff.  The  dalmants  appeal,  and  assign 
the  rendition  of  this  Judgment  as  error. 

R.  B.  Barnes,  for  appellants.  B.  0.  Smith, 
for  appellee. 

McCLELLAN,  0.  J.  We  construe  the  paper 
writing  Involved  in  this  case,  which  is  as  fol- 
lows: "I  hold  Jim  Walrtch's  rentnote  for  three 
bales  of  cotton.  I  agree  to  waive  the  rent  on 
one  bale  for  the  year  1896.  •  •  »  Isaac 
Roes,"— to  mean  that  the  landlord  waived,  not 
his  daim  for  three  bales  of  cotton  or  any 
part  of  it,  but  his  lieu  on  one  bale  of  the  crop 
made  by  the  tenant  to  secure  the  payment  of 
the  three  bales  or  their  value.  The  effect  was 
merdy  to  give  the  tenant  power  to  dispose  of 
one  bale  of  the  crop  free  from  the  landlord's 
lien.  As  to  the  remainder  of  the  crop,  includ- 
ing that  m  suit,- the  one  bale  havtag  been 
appropriated  by  dalmants,- the  landlord's  lien 
to  secure  the  three  bales  due  him  as  rent  was 
in  force,  and  superior  to  claimants'  mortgage. 
So  held  the  drcuit  court,  and  Its  Judgment  is 
affirmed. 


on  Ala.  U) 
McCLELLAN  v.  STATE. 
(Supreme  Court  of  Alabama.    April  13,  1890.) 

InDIOTMBNT — VaBIANOB — DlBMISBAL — Obdeb. 

Under  Code,  §  4918,  authoring  digmissai 
and  another  indictment  when  a  variance  is 
shown,  and  requiring  the  order  to  recite  that 
it  appeared  from  the  evidence  that  there  was  a 
variance  between  the  indictment  and  proof,  "In 
this,  [setting  out  the  variance],"  a  recital  that 
it  appeared  to  the  court  "that  the  goods  stolen 
do  not  agree  with  the  indictment"  is  insuffl- 
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dent,  both  as  to  setting  out  the  Tariance  and 
as  to  showing  that  the  variance  appeared  "from 
the  eyidence." 

Appeal  from  cit7  conrt  of  Mobile;    O.  J. 

Semmes,  Judge. 

WUllB  McClellan  was  tried  and  convicted 
under  an  indictment  which  charged  that  he 
"feloniously  took  and  carried  away  from  a 
storehouse  or  warehouse  four  bundles  of  twine, 
of  the  value  of  one  dollar  and  fifty  cents  each, 
and  two  sacks,  of  the  value  of  ten  cents  each, 
the  personill  property  of  Gorfrled  Metz, 
Charles  Ibrach,  and  Frederick  Grata."  The 
defendant  filed  two  pleas  of  former  Jeopardy. 
The  substance  of  the  facts,  as  averred  in  the 
second  plea,  are  stated  In  tbe  opinion.  To 
this  plea  the  state  demurred,  upon  the  ground 
that  it  constituted  no  defense.  The  court 
sustained  this  demurrer,  and  to  this  ruling  the 
defendant  duly  excepted.  The  defendant  then 
pleaded  not  guUty,  and  upon  the  hearing  of 
all  the  evidence  tbere  were  verdict  and  Judg- 
ment of  guilty,  and  he  appeals.  .  Reversed. 

Winfleld  S.  Lewis,  for  appellant  Charles 
G.  Brown,  Atty.  Gen.,  for  the  Stata 

McCLELLAN,  O.  J.  A  form»  indictment 
charged  the  defendant  (appellant  here)  with 
the  larceny  of  two  sacks  of  twine  from  a 
storehouse.  On  the  trial  under  that  indict- 
ment. It  was  shown  that  the  twine  was  not  in 
sacks  when  taken  by  the  defendant  from  the 
storehouse,  but  was  put  into  sacks  by  the  de- 
fendant after  the  caption.  This  was  clearly 
a  variance.  The  charge  was  of  the  larceny  of 
sacks  and  twine  contained  in  than,  or  of  twine 
contained  in  sacks;  the  proof  was  of  larceny 
of  bundles  of  twine  which  had  been  removed 
from  the  sacks  in  which  they  were  received  by 
the  owner. of  it  and  of  the  store;  and  this  pre- 
sents a  case  of  misdescription  of  property, 
within  the  terms  of  sections  4917  and  4818  of 
the  Code.  The  defendant  refusing  to  consent 
to  an  amendment  of  the  Indictment  correcting 
the  description,  the  court  was  authorized  to 
stop  the  trial  at  any  time  before  the  Jury  re- 
tired, and  hold  him  to  answer  a  new  indict- 
ment To  do  this,  it  was  necessary  to  make 
and  enter  of  record  an  order  to  the  effect  that 
It  appeared  from  the  evidence  that  there  was  a 
variance  between  the  allegations  of  the  in- 
dictment and  the  proof.  In  that  the  indictment 
charged  the  taking  and  carrying  away  of  two 
sacks  of  twine,  and  the  proof  showed  that  the 
property  taken  was  not  two  sacks  of  twine, 
but  was  four  bundles  of  twine  not  in  sacks, 
etc.  The  order  which  was  made  is  as  follows: 
"This  day  came  the  state,  by  Its  solicitor,  and 
the  defendant,  with  his  counsel,  and  It  ap- 
pearing to  the  court  that  the  goods  stolen 
do  not  agree  with  the  indictment,  and  the 
defendant  refusing  to  allow  the  indictment  to 
be  amended,  the  case  Is  dismissed  by  the  state 
before  the  Jury  retired,  and  the  defendant  is 
bound  over  In  the  sum  of  one  hundred  dollars 
to  await  another  Indictment."  It  Is  clear  to 
us  that  this  order  was  Insufficient.  It  is  of 
the   substance  of  the   statutory  requirement 


that  the  record  should  show  a  variance,  and, 
with  reasonable  cotainty,  in  what  it  consist- 
ed; and  this,  whether  a  strict  or  liberal  rale 
of  construction  be  adopted.  The  court* s  pow- 
er to  take  the  case  from  the  Jury,  and  to  order 
a  new  indictment  is  purely  statutory,  and  its 
exertdse  is  rested  upon  the  fact  of  a  variance 
between  the  averments  and  proof,  and  the 
statute  itself  requires  that  this  predicate  must 
be  set  forth  In  the  order.  The  order  made 
here  not  only  does  not  set  out  the  variance, 
but  it  falls  to  show  that  any  variance  what- 
ever appeared  from  the  evidence.  According 
to  the  order,  the  only  thing  that  did  appear 
was  that  "the  goods  stolen  do  not  agree  with 
the  indictment"  This  migbt  well  have  been 
true,  and  yet  there  have  been  no  variance  at 
an.  The  recital  of  the  order  would  have  been 
supported  if  it  bad  appeared  from  the  evidence 
that  defendant  took  one  sack  of  twine,  and  not 
two,  as  charged  In  tbe  indictment  and  yet  of 
course,  siich  want  of  agreement  between  the 
averment  and  proof  would  not  have  been  a 
variance.  State  v.  Kreps,  8  Ala.  851;  Cole- 
man V.  State,  71  Ala.  812.  The  defendant's 
second  plea  presented  a  good  defense  to  this 
Indictment  and  the  court  erred  In  sustaining 
the  demurrer  to  It    Reversed  and  remanded. 


FIELDS  V.  STATE. 


(m  Ala.  IB) 


(Supreme  Court  of  Alabama.    April  12,  1899.) 

IMDIOTMENT  —  PBSSBimiBNT  —  Bboonsidxbation 

AND    WiTHDBAWAI,  —  FiXflB    PBETBNeBB  —  IK- 

STBUCTIONS — IVFBACHMBKT  OV  DBrBKDANT. 

1.  After  presenting  an  Indictment,  the  grand 
Jury  cannot  reconsider  and  withdraw  it 

2.  Evidence  tended  to  show  that  defendant 
obtained  goods  by  falsely  pretending  to  own 
two  mules,  which  he  mortgaged  to  secure  pay- 
ment for  tbe  goods.  He  did  not  object  to  the 
Introduction  of  an  itemised  statement  of  an 
account  thereof  aggregating  $42.93,  and  of  the 
ledger  from  which  it  was  taken.  The  complain- 
ant testified  to  selling  a  part  only  of  the  arti- 
cles mentioned  therein,  amounting  to  $3.68; 
bnt  he  testified  that  the  acooont  was  correct, 
and  that  excepting  what  he  sold  himself,  the 
articles  were  sold  by  his  clerks.  'Held,  that 
charges  limiting  the  gnilt  of  defendant  to  ar- 
ticles sold  by  the  complainant  personally  were 
properly  refused. 

3.  Evidence  of  defendant's  general  bad  char- 
acter is  admissible  to  impeach  him. 

Appeal  from  cbrcult  court  Madison  county; 
H.  C.  Speake,  Judge. 

William  Fields  was  convicted  of  obtaining 
goods  by  false  pretenses,  and  he  appeals.  Af- 
firmed. 

After  the  defendant  had  testified  as  a  wit- 
ness In  his  own  behalf,  tbe  state  bitrodnced 
one  Harris  Toney  as  a  witness,  and  asked 
him  the  following  question:  "Are  you  ac- 
quainted with  the  general  character  of  tbe 
defendant  In  tbe  community  in  which  be  lives, 
and,  If  so,  is  It  good  or  bad?"  The  defendant 
objected  to  this  question.  Tbe  court  over- 
ruled the  objection,  and  to  this  ruling  tbe  de- 
fendant excepted.  The  witness  answered  that 
he  was  acquainted  with  the  defendant's  gen- 
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eial  character,  and  that  it  was  bad.  The  de- 
fendant moved  to  exclude  tbla  answer  from 
the  jury,  and  duly  excepted  to  the  court's  oyer- 
rnllng  his  motion.  Upon  the  Introduction  of 
all  the  erldence,  the  defendant  requested  the 
court  to  give  to  the  jury  the  following  wrlt- 
tan  charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  aa  aslced: 
"(2)  If  the  Jury  believe  the  evidence,  they  can- 
not find  the  defendant  guilty  of  obtaining 
more  than  the  amount  of  goods  sold  and  de- 
livered to  the  defendant  by  Mr.  Leo  Mar- 
cheutz.  (8)  If  the  Jury  believe  the  evidence 
of  the  state's  witnesses,  you  cannot  find  the 
defendant  guilty  of  obtaining  the  amount,  to 
wit,  $25,  charged  in  the  indictment  to  have 
been  falsely  obtained."  "(0)  If  the  Jury  be- 
lieve from  the-  evidence  that  Mr.  Maxcheutz 
testified  that  he  sold  goods,  wares,  and  mer- 
chandise to  the  defendant  to  the  amount  of 
$3.68,  and  that  there'  is  no  evidence  from  any 
other  witness  that  any  other  amount  was  sold 
to  the  defendant,  then  the  defendant  cannot 
be  punished  for  more  tlian  petit  larceny." 

Richardson  &  Bankhead,  for  appellant 
Charies  G.  Brown,  Atty.  Gen.,  for  the  State. 

DOWDELIi,  J.  The  defendant  was  Indict- 
ed and  tried  In  the  circuit  court  of  Madison 
county  tor  obtaining  goods  under  false  pre- 
tenses. Oni  the  trial  the  defendant  sought  to 
prove  by  the  foreman  of  the  grand  jury  that 
found  the  indictment,  and  which  was  then  still 
in  session,  that  since  said  indictment  had  been 
returned  into  court,  and  after  the  arraign- 
ment of  the  defoidant  thereon,  the  grand 
jury  had  reconsidered  the  matter,  and  voted 
to  withdraw  the  indictment  In  the  adminis- 
tration of  the  criminal  law,  the  powers  and 
duties  of  the  grand  Jury  are  prescribed  by 
the  statutes.  It  is  that  branch  of  the  court 
when  organized  under  the  statute,  in  which  all 
criminal  prosecutions  by  indictment  must  orig- 
inate. It  puts  in  motion  the  organized  ma- 
chinery for  the  trial  of  persons  charged  with 
crime,  by  presenting  in  open  court,  in  the 
name  of  the  state,  a  complaint  which  must  be 
indorsed,  "A  true  bill."  By  this  means  tiiie 
court  acquires  jurisdiction  of  the  iMrticular 
case.  The  functions  and  powers  of  the  grand 
jury  as  to  the  indictment  so  returned  are  end- 
ed when  the  presentment  Is  mide,  and  the  in- 
dictment or  true  bill  is  received  by  the  court 
There  was  no  error  in  refusing  to  permit  the 
defendant  to  make  this  proof.  It  was  immata- 
rtal  and  palpably  irrelevant 

The  evidence  on  the  part  of  the  state  tended 
to  show  that  the  defendant  obtained  goods 
and  merchandise  from  J.  Klaus  &  Oo.  by 
falsely  pretending  that  be  (the  defendant) 
owned  two  mules,  which  be  did  not  in  fact 
own,  on  which  he  gave  said  Klaus  &  Co.  a 
mortgage  to  secure  the  payment  for  said  goods 
so  obtained.  Without  objection  on  the  part  of 
the  defendant  the  state  introduced  in  evi- 
dence an  itemized. statement  of  account  of  the 
goods   wliich  the  defendant  obtained   from 


Klaus  &  Co.  by  means  of  his  false  pretense, 
and  which  aggregated  $42.93;  also,  the  ledger 
from  which  the  above  account  was  taken  was 
introduced  In  evidence  without  objection.  The 
witness  MarcheutA  who,  with  Sam  Levy,  com- 
posed the  firm  Klaus  &  Co.,  testified  to  selling 
some  of  the  articles  mentioned  In  the  account 
to  the  amount  of  $3.68;  but  he  also  testified 
that  the  itemized  account  offered  in  evidence 
was  correct  and  that  the  goods  mentioned  in 
the  account  except  what  he  himself  sold,  were 
sold  by  clerks  in  the  store.  Under  this  state 
of  the  evidence,  the  court  very  properly  refus- 
ed to  give  the  charges  requested  by  the  de- 
fendant which  Umited  the  guilt  of  the  defend- 
ant to  articles  sold  by  the  witness  Marchentz 
personally. 

When  the  defendant  in  a  criminal  case  offers 
himself  as  a  witness,  evidence  of  his  general 
bad  character  may  be  Introduced  for  the  pur- 
pose of  impeaching,  in  the  same  manner  as  in 
case  of  any  othet  witness  who  is  called  to  tes- 
tify. Mitchell  V.  State,  94  Ala.  68,  10  South. 
618;  McDanlel  v.  State,  97  Ala.  14,  12  South. 
241.  We  find  no  error  in  the  record,  and  the 
Judgment  of  the  circuit  court  must  be  a^med. 


(m  Au.  ii) 
STATE  T.  VAU6HAN  rt  al. 
(Supreme  Court  of  Alabama.    April  18,  1899.) 

CltnilNAX.  IiAW— FOBKXB  JSOFXBDT— FBBLIlCnil^T 

Examination. 
The  release  of  a  person  accused  of  a  crime 
on  bail,  after  a  preliminary  examination,  is  no 
bar  to  his  subsequent  arrest  on  another  com- 
plaint for  the  same  offense,  and  commitment 
without  baiL 

Appeal  from  city  court  of  Selma;  J.  W. 
Mabry,  Judge. 

Claud  M.  Yaughan  and  Boy  Yanghan  were 
arrested  under  warrants  Issued  by  one  String- 
er, a  Justice  of  the  peace  in  Pleasant  Hill  pre- 
cinct Dallas  county,  on  complainants  char- 
ging them  with  the  murder  of  S.  M.  Carter. 
The  Justice  of  the  peace  held  a  prelhninary 
examination,  and  admitted  the  Yaughans  to 
bail,— Claud  M.  Yaughan  in  the  sum  of  $500, 
and  Roy  Yaughan  in  the  sum  of  $1,000.  Each 
of  the  defendants  gave  bond  as  required,  and 
were  thereupon 'released.  These  proceedings 
.were  had  on  February  11  and  February  15, 
1899,  respectively.  Subsequently,  on  Febru- 
ary 20,  1899,  complaint  was  made  before  one 
I.  D.  Lloyd,  a  justice  of  the  peace  for  Selma 
precinct,  Dallas  county,^  charging  the  said 
Claud  M.  and  Roy  Yaugtian  with  the  murder 
of  S.  Mi  Carter,— the  same  offense  for  which 
they  had  been  previously  arrested  and  ar^ 
ralgned  before  the  said,  justice^  Springer,  and 
by  him  released  on  bail,  as  above  stated. 
Lloyd  issued  warrants  of  arrest  for  said 
Yaughans,  and  they  were  brought  l>efore  him, 
and  a  preliminary  examination  was  held. 
During  Ijils  examination  the  said  Yaughans 
offered  to  show  the  facts  of  the  arrest  under 
the  warrants  issued  by  the  justice  of  the 
peace.  Stringer,,  and  their' release  or  discharge 
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on  ball  given  tn  the  amount  as  flzed  by  said 
justice.  Lloyd,  the  Justice  of  the  peace,  de- 
clined to  allow  them  to  prove  such  facts,  and 
apon.the  hearing  committed  each  of  them  to 
Jail  without  ball.  Thereupon  the  said  Claud 
M.  and  Boy  Yanghan  sued  out  writs  of  habeas 
corpus  before  Hon.  John  W.  Mabry,  Judge  of 
the  city  court  of  Selma,  setting  out  the  facts 
as  above  stated.  Upon  the  hearing  of  the  pe- 
tition, the  petitioners  were  released  from  cus- 
tody, and  remanded  to  the  custody  of  the 
sureties  on  their  ball  bond.  From  this  order, 
the  state  appeals,  and  assigns  the  rendition 
thereof  as  error.    Reversed. 

Chas.  O.  Brown,  Atty.  Gen.,  and  Craig  & 
Craig,  for  the  State.  MaUory,  McLeod  &  Mal- 
lory  and  Pitts  &  Pitts,  for  appellees. 

McCIiELLAN,  0.  J.  We  do  not  think  an  ex- 
tended discussion  of  this  case  Is  necessary. 
We  are  of  opinion  that  the  point  Involved 
here  Is  determinable  against  the  petitioners 
for  the  writ  of  habeas  corpus  upon  what  Is 
said  In  the  case  of  'Ex.  parte  Robinson,  lOS 
Ala.  161,  18  South.  729.  It  may  be  that  what 
is  there  declared  bearing  upon  the  precise 
question  presented  here  was  not  necessary  to 
the  decision  of  that  case,  and  hence  was  in  a 
sense  dictum;  but,  whether  necessary  to  that 
case  or  not,  it  is  necessary  to  this,  and,  as  we 
are  fnlly  impressed  with  the  soundness  of  the 
principle  as  there  expounded,  we  adopt  that 
exposition  as  the  law  of  this  case.  It  Is  there 
said,  as  has  been  several  times  directly  ad- 
Judged  by  this  court,  that  no  plea  of  former 
conviction,  or  former  acquittal,  or  former 
Jeopardy  can  be  predicated  upon  a  prelimi- 
nary hearing  or  its  result  It  Is  there  noted 
'  that  there  is  no  statutory  limitation  upon  the 
number  of  times  a  person  may  be  charged 
with  a  given  crime,  arrested,  brought  before 
a  magistrate  for  preliminary  Investigation, 
and  discharged,  held  to  bail,  or  committed 
without  balL  And  it  is  there  further  stated, 
as  has  been  expressly  decided  by  this  court 
"that,  If  the  defendant  be  discharged  npon 
preliminary  investigation  by  the  magistrate, 
he  may  be  arrested  on  a  second  warrant" 
With  this  unquestioned  state  of  the  law  as  a 
premise,  the  court  then  proceeds  In  that  case 
to  draw  the  inevitable  conclusion  therefrom 
that  where  a  defendant  has  been  admitted  to 
ball  on  a  preliminary  hearing,  and  has  In  fact 
entered  into  the  bail  required,  and  been  remit- 
ted to  the  custody  of  his  bondsmen,  he  may  be 
again  proceeded  against  npon  another  war- 
rant for  the  same  offense,  subjected  to  anoth- 
er preliminary  examination,  and  thereupon 
held  wlthont  ball,  or  admitted  to  ball  In  other 
amount,  or  discharged.  Justice  Coleman,  speak- 
ing for  the  court,  said:  "If  this  [that  a  de- 
fendant discharged  on  preliminary  Investiga- 
tion may  be  arrested  on  a  second  warrant]  be 
true,  under  this  rule  he  is  subject  to  as  many 
arrests  as  there  are  magistrates  in  the  county, 
at  least  until  one  is  foimd  who  Is  willing  to 
commit  or  require  bolL    But,  U  the  order  of 


the  magistrate  Is  final  and  conclusive  on  oth- 
er magistrates.  It  is  because  of  the  Jurisdic- 
tion to  make  a  final  order,  and  not  because 
of  the  particular  conclusion  reached  by  the 
Justice  of  the  peace.  The  order  would  be 
equally  final  and  binding,  whether  the  de- 
fendant be  discharged  or  committed.  There 
is  no  answer  to  this  proposition.  It  would 
also  conclude  a  warrant  Issued  upon  the  find- 
ing of  a  coroner's  Inquest,  for  this  merely  se- 
cures a  preliminary  Investigation."  And  the 
converse  of  this  proposition  is  necessarily 
true:  If  the  order  of  one  magistrate  Is  not 
final  and  conclusive  upon  other  magistrates,  it 
is  because  no  magistrate  has  the  Jurisdiction 
and  power  to  make  any  final  and  condusive 
order  In  the  premises;  and,  being  wlthont 
such  Jurisdiction,  an  order  admitting  to  ball 
is  no  more  conclusive  than  an  order  dischar- 
ging the  defendant  The  want  of  finality  and 
conclusiveness  results  from  want  of  Jurisdic- 
tion, and  any  possible  order  upon  preliminary 
examination  must  be  lacking  in  those  quali- 
ties, since  the  magistrate  can  make  no  <Mrder 
possessing  them.  And  this  Is  precisely  what 
Is  meant  by  Justice  Coleman  in  Robinson's 
Case.  He  refers  to  the  well-settled  law  that 
an  order  of  discharge  Is  not  final,  and  that  a 
defendant  Is  subject  to  as  many  arrests  as 
there  are  magistrates  in  the  county,  "at  least 
until  one  Is  found  who  Is  willing  to  commit  or 
require  ball,"  as  a  basis  for  the  further  con- 
clusion that,  Inasmnch  as  the  doctrine,  so  fiir 
as  the  exigencies  of  cases  have  required  its 
exposition,  must  rest  upon  the  broad  founda- 
tion of  a  want  of  Jurisdiction  to  make  a  final 
and  condusive  ord^r,  the  doctrine  itself  must 
be  applied  to  all  orders  on  preliminary  Inves- 
tigation, since  In  respect  to  them  all,  whether 
of  discharge,  bail,  or  commitment  without 
bail,  there  is  equal  want  of  Jurisdiction  to  pre- 
clude subsequent  proceedings  on  another  war- 
rant; and  this  la  what  Is  Intended  when  he 
says  that.  If  the  order  of  the  magistrate  Is 
final  and  conclusive  on  other  magistrates.  It  la 
because  of  the  Jurisdiction  to  make  a  final  or- 
der, and  not  because  of  the  particular  concln- 
slon  reached  by  the  Justice  of  the  peace;  and 
hence  the  furttier  necessary  conclusion  that, 
final  Jurisdiction  to  make  a  particular  order 
having  been  expressly  decided  not  to  exist, 
there  can  be  no  Jurisdiction  to  make  any  order 
which  would  bar  and  preclude  a  subsequent 
prosecution  on  another  warrant  for  the  same 
offense.  And  why  Is  not  the  proposition  en- 
tirely sound?  What  is  there  to  stand  In  the 
way  of  such  second  proceeding  against  a  de- 
fendant who  has  been  admitted  to  ball?  He 
has  not  been  convicted.  He  has  not  been  ac- 
quitted. He  has  not  been  put  In  Jeopardy. 
There  Is  no  plea  known  to  the  law  that  can 
be  Interposed  between  him  and  a  new  Investi- 
gation, followed  by  a  new  and  different  order. 
There  Is  no  statute  forbidding  It  expressly  or 
by  implication.  Confessedly  there  Is  no  ele- 
ment of  contract  to  bar  the  state  In  any  crim- 
inal prosecution.  There  is  no  question  of 
vested  rights.   Hie  only  argument  against  the 
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doctrine  as  applicable  to  a  second  prosecution, 
where  the  defendant  has  been  enlarged  on 
bail,  is  that  it  would  be  harassing  and  op- 
pressive to  him.  The  effect  being  to  relieve 
his  bondsmen  of  responsibility,  it  could  be  in 
no  sense  onerous  to  them.  And  as  to  him  It 
would  be  the  same  kind  of  burden  that  one 
who  has  been  discharged  la  subjected  to  on  a 
second  and  snbsequent  proceeding,  and  which 
has  been  adjudged  to  furnish  no  ground  for  a 
different  conclusion.  Besides,  in  both  cases 
the  defendant  is  protected  by  the  law  from 
the  abuse  of  process,  and  has  his  remedy  for 
lU-fonnded  and  repeated  prosecutions  for  the 
same  offense,  not  actuated  by  proper  motives. 
There  is,  we  think,  no  merit  in  this  argument 
ab  Inconvenientl,  as  was  substantially  declar- 
ed in  Robinson's  Case,  supra,  nor  in  any  other 
consideration  to  whldi  our  attention  has  been 
directed;  and  our  conclusion  is  that  the  city 
judge  erred  in  granting  the  writ  of  habeas 
corpus.  His  order  in  that  behalf  is  reversed 
and  set  aalde,  and  a  Judgment  will  be  here  en- 
tered, denying  the  petition  for  the  writ,  and 
remanding  the  petitioners  to  the  custody  of 
the  sheriff  under  the  commitment  without 
balL    BevezBed  and  rendered. 
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BNSLBT  LUMBER  00.  et  al.  T.  LEWIS. 

(Supreme  Court  of  Alabama.    April  18,  1899.) 

GoHSinoxAJ.  Sjllb — Titlb  or  Fdbchabbb — Con- 
VBBSION—  Dbkahd. 

1.  A  sale  of  personal  property,  where  the 
vendor  expressly  retains  the  lesral  title  until 
the  price  is  paid,  does  not  devest  the  title  of 
the  vendor;  and  the  purchaser  cannot  convey  a 
good  title,  even  to  a  bona  fide  purchaser. 

2.  Notes,  which  by  their  terms  stipulated 
that  the  legal  title  to  the  property  for  which 
the  notes  were  given  should  remain  in  the  payee 
until  they  were  paid,  were  indorsed  by  the 
payee,  and  pledged  as  collateral.  'Sdd,  that 
the  legal  title  to  the  property  for  whicli  they 
were  given  did  not  pass  to  the  pledgee,  and,  on 
the  payment  of  the  debt  for  which  they  were 
pledged,  the  legal  title  to  the  property  and  the 
notes  was  in  the  payee. 

3.  Plaintiff  sold  personal  property,  and  took 
notes  for  the  price,  stipulating  that  the  I^al 
title  should  remain  in  him  until  payment.  The 
goods  were  moved  out  of  the  state,  and  the 
purchaser  mortgaged  them  there.  At  the  time 
of  the  sale  and  the  execution  of  the  mortgage, 
all  the  parties  were  residents  of  the  state.  'Held, 
that  the  title  remained  in  the  vendor,  and  that, 
as  I>etween  the  residents  of  the  state,  it  was 
unnecessary  that  the  contract  should  be  record- 
ed as  required  by  the  laws  of  the  state  to  which 
the  property  was  removed,  it  not  being  neces- 
sarilyin  the  state  of  the  sale. 

4.  Where  a  conditional  sale  is  valid  in  the 
state  without  recording  the  contract,  and  the 
goods  are  talcen  out  of  the  state  by  the  ven- 
dee, and  mortgaged  to  a  resident  of  the  state, 
the  fact  that  the  law  of  the  other  state  required 
conditional  sales  to  be  recorded  does  not  af- 
fect the  rights  of  the  residents  in  the  state, 
wliere  an  action  to  enforce  such  rights  is 
brought  in  such  state,  and  not  in  the  foreign 
state  to  which  the  goods  were  removed. 

6.  When  there  has  been  a  conversion  of  prop- 
erty by  one  rightfully  in  possession  of  it,  no 
demand  is  necessary  before  the  commencement 
of  an  action  of  trover. 

6.  Plaintiff  sold  certain  personal  property  to 


one  of  the  defendants,  and  took  in  payment 
therefor  notes  wherein  it  was  expressly  stipu- 
lated that  the  legal  title  should  remain  in  the 
vendor  until  the  notes  were  paid.  The  pur- 
chaser subsequently,  and  before  the  payment  of 
the  notes,  mortgaged  the  property  to  another, 
who  thereafter  took  possession  of  the  property, 
and  refused  to  surrender  possession  to  plaintifc 
on  demand  after  default.  'Hdd,  that  it  was  a 
Joint  conversion  by  the  purchaser  and  mort- 
gagee, and  that  a  joint  action  will  lie. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

Action  of  trover  by  C.  B.  Lewis,  doing  busi- 
ness under  the  name  of  the  Lewis  Machine 
Company,  against  the  Ensley  Lumber  Com- 
pany and  others.  From  a  Judgment  in  favor 
of  the  plaintiff,  defendants  appealed.  Affirm- 
ed. 

The  action  waa  brought  to  recover  damages 
for  the  alleged  conversion  of  aome  machinery 
used  in  a  planing  mill. 

The  defendants  pleaded  the  general  laane. 
Upon  issue  Joined  upon  this  plea,  the  trial 
was  had.  The  evidence  showed  the  following 
facts: 

On  March  16,  1896,  the  plaintiff,  a  married 
woman,  was,  through  her  husband.  R  M. 
Lewis,  as  manager,  doing  business  as  a  dealer 
In  niachinery  In  the  name  of  the  "Lewis  Ma- 
chine Company."  On  that  day  she  made  a 
conditional  sale  of  the  machinery  Involved  la 
this  suit  to  the  Ensley  Lumber  Company. 
Part  of  the  purchase  price  of  this  machinery 
was  paid  In  cash,. and  for  tbe  deferred  pay- 
ments, notes  were  executed,  payable  at  differ- 
ent dates.  These  notes  were  made  payable 
"to  the  order  of  EL  M.  Lewis  as  manager  ot 
the  Lewis  Machine  Company,"  and  it  waa 
stipulated  in  said  notes  that '  the  machinery 
sold  should  "remain  the  property  of  E.  M. 
Lewis,  aa  manager,  until  all  notes  given  fbr 
said  property  are  paid."  . 

The  contract  of  sale  waa  made  and  the  notes 
were  executed  in  Alabama.  At  the  request  ot 
tbe  lumber  company  the  machinery  was  ship- 
ped to  Swainsboro,  Ga.,  where  It  was  received 
by  the  Ensley  Lumber  Company  and  placed  in 
the  mUl  at  that  place.  On  July  15,  1896,  the 
Ensley  Lumber  Company  executed  to  the  de- 
fendant W.  C.  Shackl^ord'  a  mortgage  to  se- 
cure an  Indebtedness,  and  In  this  mortgage 
there  was  conveyed,  among  other  property, 
the  machinery  involved  in  this  controversy. 
This  mortgage  was  executed  in  Alabama,  and 
was  given  upon  machinery  which  was,  at  that 
time,  situated  in  Georgia,  and  was  in  the  pos- 
session of  the  sheriff  under  a  levy  of  a  certain 
attachment  which  had  been  sued  out  and  is- 
sued at  the  Instance  of  creditors  of  the  Ensley 
Lumber  Company. 

AJTter  the  execution  of  said  mortgage, 
Shackleford,  by  agreement  between  himself 
and  the  Ensley  Lumber  Company  and  the  at- 
taching creditors,  paid  off  the  claims  of  said 
creditors  and  procured  the  discharge  ot  the 
attachment,  and  the  machinery  was  put  in  his 
control  and  possession,  and  he  placed  his  agent 
in  poaaession  of  it.    At  the  time  of  the  execu- 


Dtgitized  by 


Google 


730 


26  SOUTHERN  KKPOBTKR. 


(Ala. 


tlon  of  said  mortgage,  SbacUeford  bad  no  no- 
tice of  the  plalntlfTs  ownership  of  the  ma- 
chinery. The  notes  given  for  the  deferred 
payments  of  the  purchase  price  of  the  machin- 
ery were  never  paid,  and,  subsequent  to  the 
execution  of  said  mortgage,  the  plaintiff  noti- 
fied Shackleford  of  her  ownership  of  the  ma- 
chinery and  demanded  that  it  be  delivered  to 
her.  This  being  refused,  the  plaintiff  brought 
the  present  action  of  trover. 

After  proving  their  execution,  the  plaintiff 
offered  in  evidence  the  notes  which  were  exe- 
cuted by  the  Bnaley  Lumber  Company  to  her 
at  the  .time  of  the  purchase  of  the  machinery. 
The  defendants  objected  to  the  Introduction  of 
said  notes  in  evidence  and  moved  to  exclude 
them,  upon  the  ground  that  said  notes  were  Ir- 
rdevant,  immaterial  and  showed  no  tide  In 
the  plaintiff,  but  showed  on  their  face  that 
the  title  to  the  property  described  In  them  was 
In  B.  M.  Lewis.  The  court  overruled  this  ob- 
jection and  motion,  and  to  this  ruling  the  de- 
fendants duly  excepted.  K.M.  Lewis  as  a  wit- 
ness for  the  plaintiff  testified  that  after  the 
execution  of  the  notes  by  the  Elnsley  Lumber 
Company  he,  as  the  manager,  of  the  Lewis 
Machine  Compahy,  indorsed  said  notes  to  the 
Bank  of  Annlston  as  collateral  security  to  a 
debt  or  loan  bysaidbank  to  the  plaintiff,  and 
that  said  notes  were  held  by  said  bank  until 
the  detrt  was  paid,  which  was  done  before  the 
Institution  of  the  present  suit.  Bach  of  said 
notes  contained  the  following  Indorsement: 
"Lewis  Machine  Company,  B.  M.  Lewis, 
Mangr." 

After  the  Introduction  of  this  testimony  of 
the. witness  B.  M.  Lewis,  the  defendants  mov- 
ed the  court  to  exclude  said  notes  from  the  evi- 
dence, on  the  ground  that  the  proof  showed 
that  they  had  been  Indorsed  to  the  Bank  of 
Annlston  and  that  the  legal  tide  to  said  ma<- 
cblnery  was  in  said  bank.  The  court  overrul- 
ed this  motion  and  the  defendant  duly  except- 
tid. 

The  cause  was  tried  by  the  court  without 
the  intervention  of  a  Jury,  and  upon  the  hear- 
ing of  all  the  evidence,  the  court  rendered 
Judgment  tor  the  plaintiff  against  the  SMsIey 
Lumber  Company  »»ul  W.  O.  Shackleford. 
To  the  rendition  of  this  judgment  each  of  the 
defendants  separately  excepted.  The  defend- 
ants appeal,  and  assign  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

Ward  &  Houghton  and  Tillman  &  Campbell, 
for  appellants.  Matthews  &  Whiteside  and 
Smith  &  Smith,  for  appellee. 

HARALSON,  3.  Trover  for  the  conversion 
of  personal  property. 

1.  Under  repeated  decisions  of  this  court.  It 
is  held,  that  when  the  vendor  of  personal 
property  expressly  retains  the  legal  title  until 
the  purchase  money  therefor  is  paid,  no  title 
passes  to  the  purchaser  1^  delivery  of  posses- 
sion, and  a  purchaser  from  him  cannot  de- 
feat a  recovery  of  such  property  by  the  orig- 


Inal  vendor,  even  though  he  shows  he  was  a 
bona  fide  purchaser  from  the  vendee  for  value 
and  without  notice.  Warren  v.  Llddell,  110 
Ala.  232,  20  South.  89;  Thomason  v.  Lewis, 
103  Ala.  426,  15  South.  830;  Iron  Works  v. 
Smith,  98  Ala.  644,  13  South.  525. 

The  evidence  in  this  case  shows  without 
confilct,  that  when  B.  M.  Lewis,  as  manager 
of  the  Lewis  Machine  Company,  on  the  16th 
March,  1896,  sold  the  property  to  the  Bndey 
Lumber  Company,  for  the  conversion  of  which 
this  suit  is  brought,  it  was  with  the  express 
written  condition,  Incorporated  In  the  notes 
of  the  purchaser,  that  the  machinery  shoold 
'^main  the  property  of  B.  M.  Lewis,  as  man- 
ager, until  all  notes  given  for  said  property 
are  paid,  and  that  on  default  in  the  payment 
of  any  of  said  notes  at  maturity,  or  at  any 
time  after  such  default  before  accepting  pay- 
ment in  fun  of  the  amount  then  due,  B.  M. 
Lewis  may  resume  possession  of  said  property 
without  liability  on  his  part  to  refund  any 
money  previously  paid  on  accotmt  of  said  con- 
tract." Nothing  could  be  more  explicit  to 
show,  that  the  title  to  said  property  did  not 
pass  by  the  transaction  of  this  conditional 
sale,  to  the  purchaser,  but  remained  in  the 
vendor.  The  mortgage  executed  by  the  ven- 
dee, the  Bnsley  Lumber  Company,  to  W.  C. 
Shackleford,  conveyed  no  greater  Interest  to 
him,  thail  that  company  owned,  and  he  pur- 
chased and  held  the  property  subject  to  the 
legal  title  of  the  vendor.  Thomason  v.  Lewis, 
supra;  Weinatein  v.  Freyer,  93  Ala,  257,  9 
South.  286. 

2.  The  notes  on  their  face  show,  that  the 
property  for  the  sale  of  which  they  were 
given,  was  not  the  individual  property  of  B. 
M.  Lewis,  but  that  he  was  the  mere  manager 
for  the  person  to  whom  it  did  belong.  As 
manager  he  sold  it,  and  to  him  as  such,  the 
notes  were  made  payable.  It  Is  not  denied 
and  cannot  be,  for  the  evidence  is  without 
conflict  as  to  the  fact,  that  Mrs.  C.  B.  Lewis, 
the  appellee  and  plaintiff  below,  was  the  own- 
er of  said  property  and  that  E.  M.  Lewis,  het 
husband,  as  manager  for  her,  sold  it  to  the 
defendant,  the  Bnsley  Lumber  Company,  and 
took  said  purchase-money  notes  therefor.  It 
also  shows,  that  she  remained  its  owner  to  the 
time  of  the  trial,  and  did  nothing  under  the 
laws  of  this  state,  so  far  as  appears,  to  devest 
herself  of  the  title.  It  was  shown  that  the 
notes,  at  one  time,  were  Indorsed  by  the 
plaintiff  to  the  Bank  of  Annlston,  as  collat- 
eral to  secure  a  loan  by  the  bank  to  plaintiff, 
which  notes  were  retained  by  said  bank  until 
October  or  November,  1897,  when  having  paid 
the  loan,  the  notes  were  returned  to  plain- 
tiff by  the  bank  before  this  suit  vras  institut- 
ed. The  notes  bore  the  Indorsement,  "Lewis 
Machine  Go.  B.  M.  Lewis,  Mangr."  By  this 
transaction,  the  legal  title  to  the  property,  for 
which  the  notes  were  given,  did  not  pass  to 
the  bank,  and  when  the  loan  for  which  they 
were  hypothecated  to  the  bank  was  paid,  and 
they  were  returned  to  the  plaintiff,  the  legal 
title  to  the  property,  and  of  the  notes  as 
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well,  was  In  her.  Bentey  r.  Stelner,  106  Ala. 
lU,  19  Soutb.  806;  Land  Co.  v.  Dromgoole, 
80  Ala.  606, 7  South.  444;  Thomason  t.  hewia, 
snpra. 

a  On  the  15th  July,  1896,  the  Bnsley  Ltun- 
ber  Company  executed  to  defendant,  W.  O. 
Shackleford,  the  mortgage  In  evidence  of  that 
date  for  the  considerations  therein  expressed. 
The  machinery  -was  at  the  time  of  the  execu- 
tion of  the  mortgage.  In  Georgia  In  the  pos- 
session of  the  sheriff,  levied  on  by  attaching 
creditors  as  the  property  of  the  Ensley  Lum- 
ber Company.  By  agreement  between  that 
company  apA  Shackleford,  he  went  to  Georgia 
and  paid  off  and  procured  the  discharge  of  the 
attachments,  and  the  machinery  was  delivered 
Into  his  possession  and  control,  and  he  con- 
tinned  In  the  possession,  control  and  use  of 
the  same,  through  bis  agent,  untH  this  suit 
was  brought.  After  taking  possession  he  was 
notified  by  plaintiff,  through  her  agent,  that 
the  title  to  the  property  was  In  her,  and  her 
notes  for  it  were  unpaid,  and  requested  pay- 
ment of  them,  and  he  refused  to  pay  and  as- 
serted his  right  to  the  property  as  superior  to 
hers.  At  the  time  the  property  was  condition- 
ally sold  by  plaintiff  to  the  Bnsley  Lumber 
Company,  and  the  notes  of  that  company  to 
the  plaintiff.  In  which  the  title  to  the  property 
was  jeserved,  were  executed,  and  at  the  time 
said  mortgage  was  executed  on  the  property 
by  the  company  to  said  Shackleford,  all  of 
them  were  residents  of  this  state,  and  said  con- 
tract was  entered  Into  In  reference  to  the  laws 
of  Alabama.  It  Is  a  well-settled  princii^e,  up- 
held In  all  courts,  that  the  law  of  the  place  of 
the  contract,  In  the  absence  of  stipulations  to 
the  contrary,  must  govern  as  to  its  validity. 
Interpretation  and  construction;  and  as  a 
general  rule,  when  a  contract  Is  valid  and 
binding,  by  the  lex  loct  contractus.  It  is  valid 
and  binding  everywhere.  .Tones  v.  Jones,  18 
Ala.  248;  Evans  v.  Kittrell,  33  Ala.  449;  Cowles 
V.  Townsend,  37  Ala.  77.  It  may  be  that  a 
conditional  sale  of  personal  property  entered 
Into  in  Alabama,  unless  the  vendor  complies 
with  the  registration  laws  of  Georgia,  when 
the  property  is  taken  after  Its  purchase  into 
that  state,  would  not  be  good  as  between  the 
original  seller  and  an  innocent  purchaser  for 
value  without  notice,  in  that  state,  but  that 
could  be  the  case  only  when  their  rights  are 
to  be  determined  in  Georgia  courts.  We  know 
of  no  rule  of  comity  between  states  that  would 
give  to  the  registration  laws  of  Georgia  an 
extraterritorial  force,  operative  on  contracts 
executed  within  and  with  the  view  of  being 
enforced  in  this  state,  when  rights  growing 
out  of  such  contracts  are  sought  to  be  en- 
forced in  our  own  forums.  The  case  of  Bdger- 
ly  V.  Bush,  81  N.  T.  199,  was  one  where  B. 
executed  to  plaintiff  a  chattel  mortgage  in  New 
York  state,  on  a  span  of  horses,  both  parties 
residing  In  that  state.  B.  carried  the  horses 
to  Canada  and  sold  them  to  a  trader,  who 
bought  in  good  faith  without  knowledge  of, 
plaintiff's  -ilalm.  Under  the  laws  of  Canada, 
B.  could  not  reclaim  the  horses  without  re- 


funding the  price  paid  for  them  by  the  trador. 
Defendant,  a  resident  of  New  York,  bought 
the  horses  In  Canada  from  the  purchaser  and 
left  them  there.  Returning  to  New  York,  on 
refusal  to  deliver  them  on  demand,  the  plain- 
tiff sued  In  trover  for  their  conversion,  and  It 
was  held  he  had  the  right  to  recover.  This 
decision  seems  to  be  well  founded  In  principle, 
and  met  the  approbation  of  this  court  in  Wein- 
stein  V.  Freyer,  93  Ala.  257,  9  South.  285,  and 
in  the  case  therein  cited  of  Safe  Co.  r.  Norton, 
48  N.  J.  Law,  410,  7  AU.  41& 

4.  There  Is  nothing  in  the  suggestion  that 
this  suit  cannot  be  maintained  for  that  aa  al- 
leged, no  demand  was  made  for  the  property 
before  It  was  brought  The  proof  tended  to 
show  an  unauthorized  disposition  of  the  prop- 
erty by  the  defendants,  the  lumber  company 
and  Shackleford,  and  when  such  U  the  case, 
no  demand.  If  not  made,  was  necessary. 
Haas  V.  Taylor,  80  Ala.  466,  2  South.  633; 
Brown  T.  Beason,  24  Ala.  466. 

6.  Nor  is  there  merit  In  the  contention,  that 
plaintiff  had  no  right  to  maintain  his  suit 
against  defendants,  because  they  were  not 
joint  tort  feasors.  The  rule  is,  that  when  one 
commits  a  wrongful  act,  co-operating  with 
other  defendants,  who  had  notice  of  plaintiff's 
rights,  a  joint  action  for  the  wrongful  act 
may  be  maintained  against  all  of  them;  but 
If  the  wrongful  act  was  separate  and  distinct, 
a  Joint  action  cannot  be  maintained  against 
them.  Powell  v.  Thompson,  80  Ala.  51;  Rail- 
road Co.  V.  Greenwood,  09  Ala.  601,  14  South. 
496. 

Here,  as  stated,  the  proofs  tend  to  show  a 
Joint  conversion  of  the  property  by  defendants. 
The  court  below,  trying  the  case  without  a 
Jury,  found  the  issues  in  favor  of  the  plaintiff 
and  rendered  judgment  against  defendants, 
who  appeal.  We  have  been  unable  to  discov- 
er that  its  judgment  on  the  law  and  facts  was 
not  correct. 

Affirmed. 


OSL  Ala.  230) 
ALABAMA  MIDLAND  RY.  CO.  v.  McOILL. 
(Supreme  Court  of  Alabama.    April  19,  1899.) 

BA.n.B0AD8 — KlLUNO  Stock— NsOLIGBNCa. 

1.  It  is  negligence  in  a  railroad  company  to  run 
its  trains  at  such  a  rate  of  speed  that  it  is  im- 
possible, by  the  use  of  the  ordinary  means  and 
appliances,  to  stop  the  train  within  the  dis- 
tance in  which  stock  on  the  track  may  be  seen 
by  the  aid  of  the  headlight;  and  If,  by  reason 
of  fog,  the  distance  at  which  objects  can  be 
seen  by  the  aid  of  >the  headlight  is  decreased,  it 
is  the  duty  of  the  company  to  operate  Its  trains 
80  as  to  permit  of  their  being  stopped  within 
such  decreased  distance. 

2.  In  an  action  for  negllgentiy  killing  plain- 
tiff's stock,  the  railroad  company  proved  that 
there  was  a  heavy  fog  over  the  track  at  the 
point  where  the  injury  occurred,  which  prevent- 
ed the  engineer  from  seeine  the  track  for  more 
than  40  yards  in  front  of  the  engine.  The  evi- 
dence also  showed  that  on  an  ordinary  night 
the  engineer  could  see  the  track  100  yards  in 
front  of  the  engine,  by  the  aid  of  the  headlight. 
'BM,  in  the  absence  of  evidence  that,  at  the 
rate  the  train  was  going,  it  could  have  been 
stopped  within  the  100  yards,  this  does  not,  in- 
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dependent  of  the  tog,  show  that  the  railroad 
company  was  not  negligent. 

Appeal  from  circuit  court,  Dale  coimty;  3. 
M.  Carmlchael,  Judge. 

Action  by  James  C.  McGlU  against  the  Alar 
bama  Midland  Railway  Company.  From  a 
judgment  In  favor  of  plalntlfl,  defendant  ap- 
pealed.   Affirmed. 

Thlfl  action  waa  brought  to  recover  dam- 
ages for  the  alleged  negligent  lillllng  of  plaln- 
tlfTs  horse  and  mule  by  a  train  owned  and 
operated  by  the  defendant  on  its  railroad. 

tJi>on  the  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  plaintiff  gave 
to  the  Jury  the  following  written  charges: 

(1)  "If  the  Jury  believe  from  all  the  evidence 
that  the  speed  of  the  train,  at  the  time  was 
such  as  to  make  it  Impossible  for  the  engineer 
to  stop  the  train  within  the  distance  the  object 
on  the  traclc  could  have  been  seen  by  a  good 
headlight,  then  such  rate  of  speed  was  negli- 
gent, and  the  defendant  would  be  liable." 

(2)  "The  defendant  cannot  Justify  upon  sched- 
ule or  common  rate  of  speed;  but  it  was  the 
duty  of  the  railroad  company  to  run  their 
trains  at  such  speed  as  would  enable  the  en- 
gineer to  stop  his  train  within  the  space  In 
which  an  object  upon  the  track  could  have 
been  observed  by  the  use  of  bis  headlight" 
The  defendant  separately  excepted  to  the  giv- 
ing of  each  of  these  charges,  and  also  duly  ex- 
cepted to  the  court's  refusal  to  give  the  fol- 
lowing charge  requested  by  It:  "If  the  Jury 
believe  all  the  evidence  they  must  find  for  the 
defendant" 

There  were  verdict  and  Judgment  for  the 
plaintiff,  assessing  his  damages  at  $103.65. 
The  defendant  appeals,  and  assigns  as  error 
the  giving  of  the  charges  requested  by  the 
plaintiff,  and  the  refusal  to  give  the  general 
afBrmatlve  charge  requested  by  the  defendant 

A.  A.  Wiley,  for  appellant  Doster  &  Sona, 
0.  D.  Carmlcbad,  and  Halloway  &  Halloway, 
tor  appdlee. 

HARALSON,  J.  Action  against  a  railroad 
company  for  negligence  in  killing  stock. 

1.  The  principle  is  too  well  established  to 
be  longer  questioned  In  this  court,  that  it  is 
negligence  In  a  railroad  company  to  run  its 
trains  in  the  nighttime  at  such  a  rate  of  qieed 
that  it  Is  Impossible,  by  the  use  of  ordinary 
means  and  appliances,  to  stop  the  train  within 
the  distance  in  which  the  stock  upon  the 
track  can  be  seen  by  the  aid  of  the  headlight 
on  the  engine  and  prevent  injuring  them,  and 
if  injury  resnlta  from  such  negligence,  the 
railroad  company  la  liable  to  the  owner  there- 
of. Railroad  Ca  v.  Kelton,  112  Ala.  533,  21 
South.  819,  and  our  cases  there  cited. 

2.  The  engineer  testified  that  he  was  run- 
ning at  the  time  ot  the  accident  46  or  60 
miles  an  hour,  which  was  bis  usual  speed; 
that  It  was  about  10  o'clock  p.  m.  when  It 
occurred;  the  night  was  very  dark  and  foggy; 
that  he  was  keeping  a  sharp  lookout;   that 


the  road  Is  straight  for  abont  300  yards  west 
of  the  trestle  where  the  animals  were  killed, 
and  there  waa  a  wall  of  fog  at  that  point 
which  prevented  his  seeing  anything,  more 
than  40  yards  ahead  of  his  train;  that  on  an 
ordinary  night,  he  could  have  seen  100  yards 
ahead  of  him,  and  after  doing  all  be  could. 
It  was  Impossible  to  stop  the  train  after  dis- 
covering the  animals  before  he  ran  on  them. 
He  also  testified,  that  the  road  ran  down 
Claybank  creek  for  several  miles,  and  that  the 
fog  was  all  along  through  the  swamp  of  the 
creek,  and  at  the  particular  point  where  the 
mule  and  borae  were  killed,  there  was  a 
dense  wall  of  fog  which  prevented  his  seeing 
for  more  than  40  yards  ahead  of  bim.  It  was 
also  shown  that  the  track  at  this  point,  the 
way  the  train  ran,  was  down  grade. 

8.  On  these  facts,  counsel  for  defendant  seek 
to  have  this  case  taken  from  the  rule  laid 
down  In  the  cases  referred  to  above,  on  what 
was  said  in  Ingram's  Case,  08  Ala.  899,  12 
South.  801,— that  "If  the  injury  Is  not  at- 
tributed to  the  rate  of  speed.  In  view  of  the 
ordinary  darkness  of  the  night,  but  resulted 
from  the  unusual  natural  causes,  such  as  fog, 
or  falling  rain  or  snow,  those  In  charge  of  the 
train  being.  In  all  other  respects.  In  the  ex- 
ercise of  due  care,  the  Injury  would  be  ex- 
cused." But  the  defendant  is  not  relieved 
from  liability  from  anything  said  in  that  case, 
as  applicable  to  the  facts  here.  It  is  a  well- 
settled  and  Just  principle,  that  where  any- 
thing In  the  surrounding  conditions  and  cir- 
cumstances suggests  care  In  the  operation  of 
a  railroad  train  to  avoid  peril  and  damages  to 
others,  the  higher  the  duty  Increases  to  ot>- 
serve  it  Railroad  Co.  v.  Harris,  98  Ala.  334, 
13  South.  377.  Here,  as  the  undisputed  facts 
show,  the  train  was  being  run  at  its  usual 
speed  of  45  or  50  miles  an  hour;  that  tt  was 
a  dark  and  foggy  night  and  the  fog  was  all 
along  through  Claybank  swamp  through 
which  the  train  was  running,  np  to  the  point 
of  the  accident  without  any  slow-up,  not- 
withstanding the  fact  that  the  engineer  could 
not  see  animals  ahead  of  him  more  than  40 
yards.  It  was  not  shown  that  the  fog  was 
denser  or  more  impenetrable  at  the  point  of 
accident,  than  along  the  road  for  miles  before 
the  accident  occurred.  The  fact  stated  by 
the  engineer,  that  at  that  particular  point 
there  was  a  dense  wall  of  fog  which  prevented 
his  seeing  more  than  40  yards  ahead  of  him, 
does  not  eetabllsh  Its  prevalence  at  that  point 
In  a  denser  form  than  at  other  places.  Com- 
mon prudence  would  have  suggested  the  duty 
on  the  part  of  the  engineer  to  run  his  train  at  a 
rate  of  speed,  and  to  have  his  train  under  such 
control,  as  to  stop  it  within  the  distance  his 
headlight  would  reveal  an  object  on  the  track 
ahead  o^  him  the  size  of  a  horse  or  mule.  In- 
stead of  this,  he  plunged  along  at  this  ver} 
great  rate  of  speed,  as  though  the  conditions 
were  not  unusual.  Peril  to  the  train  Itself,  the 
passengers  on  it  and  stock  that  might  be  on  the 
track  was  thereby  necessarily,  and  for  aught 
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appearing,  very  greatly  enhanced.  Moreover, 
the  en^neer  testified  that  hla  train  was  a  very 
heavy  one,  consisting  of  five  or  six  coaches,— 
a  mail  car,  two  passenger  and  an  express  car 
and  one  or  two  ateepera.  It  waa  not  shown 
that  the  train  could  have  been  stopped  with- 
in a  hundred  yards,— the  distance  the  engineer 
testified  he  coold  liave  aeen  ahead  of  him  <m 
an  ordinary  night  by  the  aid  of  the  head- 
light. It  thns  appears,  that  Independrat  of 
the  fog,  and  if  It  had  been  a  clear  night,  he 
might  not  have  been  able  to  save  the  animals, 
and  was,  as  for  the  animals  on  the  track, 
goflty  of  negligence  in  running  the  train. 
The  court  did  not  err  In  giving  the  general 
charge  for  plaintiff,  and  refusing  the  like 
charge  in  favor  of  defendant 
Affirmed. 

(121  Ala.  471) 

LOUISVIIiLB  &  N.  R.  00.  v.  LANCASTER. 

(Supreme  Court  of  Alabama.    April  1]«  1899.) 

Railboads — KiLLTNO  Stoox — EnsHHOB — 8<nm- 

cibhoy — justicb's  cjoubt — apfbai/ — 

Instbdctions. 

1.  In  an  action  in  a  justice's  court  plaintiff 
Joined  different  causes  of  action  for  separate 
torts.  The  judgment  waa  in  favor  of  plaintiff 
as  to  one,  and  for  defendant  as  to  the  other. 
Defendant  only  appealed,  and  insisted  that 
plaintiff  was  precluded  as  to  the  latter  tort  by 
the  justice's  Judgment,  from  which  he  did  not 
appeal.  Held  ontenable,  since  defendant's  ap- 
peal vacated  the  entire  judgment,  and  not  a 
part  only. 

2.  An  animal  was  found  near  defendanf  a 
track,  with  bruises  on  side  and  head,  from 
which  it  died.  No  bones  were  broken,  but  the 
hair  was  Iinocked  off.  'There  was  no  evidence 
that  it  was  otherwise  injured  than  by  defend- 
ant's train.  Shortly  after  a  special  train  pass- 
ed, a  witness  found  the  animal  about  the  place 
where  he  heard  two  blasts  of  the  whistle  of  the 
passing  train,  'ffeld,  that  a  motion  to  exclude 
plaintiff's  testimony,  as  t>einR  insnfflcient  to 
connect  defendant  with  the  lulling,  was  prop- 
erly overruled,  aa  it  presented  a  qtuestion  for 
the  jury. 

3.  An  affirmative  charge  Is  properly  refused 
where  the  evidence  Is  conflicting. 

4.  A  charge  which  withdraws  all  the  evi- 
dence, except  that  of  one  witness,  should  be 
refused,  as  mvadlng  the  province  of  the  jury. 

Appeal  from  circuit  court,  Elmore  county; 
N.  D.  Denson,  Judge. 

Action  by  J.  A.  Lancaster  against  the 
Louisville  &  Nashville  Railroad  Company  to 
recover  damages  for  the  alleged  negligent 
killing  of  stock.  There  was  a  Judgment  for 
plaintiff,  and  defendant  ^peals.    Affirmed. 

The  suit  was  originally  brought  in  a  Jus- 
tice of  the  peace  court  The  complaint  in  the 
Justice  of  the  peace  court  contained  three 
counts,  each  of  which  claimed  damages  for 
the  negligent  killing  of  two  steers  and  a 
milch  cow.  The  two  steers  were  killed  on 
or  about  April  1, 1807,  and  the  milch  cow  was 
klUed  on  April  22,  1897,  at  different  places. 
T*e  Justice  found  in  favor  of  the  plaintiff  for 
the  value  of  the  two  steers,  and  rendered 
Judgment  In  favor  of  the  defendant  as  to  its 
liability  for  the  killing  of  the  milch  cow. 
From  this  Judgment  the  defendant  appealed 


to  the  circuit  court  In  the  circuit  conrt  de- 
murrers were  Interposed  to  the  complaint 
which  were  sustained.  Thereupon  the  plain- 
tiff amended  his  complaint  by  substituting 
therefor  two  counts,  in  one  of  which  he 
claimed  damages  for  the  negligent  killing  of 
two  steers,  and  in  the  second  claimed  dam- 
ages for  the  negligent  killing  of  a  milch  cow 
by  the  defendant  To  the  second  count  of 
the  complaint  the  defendant  pleaded  in  bar 
the  Judgment  of  the  Justice  of  the  peace.  To 
this  plea  the  plaintiff  filed  a  replication, 
which.  In  effect  aet  up  that  there  was  but 
one  suit  pending  before  the  Justice,  that  be 
rendered  but  one  Judgment  and  that  the 
defendant  in  that  ault  appealed  from  said 
Judgment  To  this  replication  the  defendant 
demurred  upon  the  grounda  (1)  that  it  fails 
to  aver  or  show  that  the  cow  and  steers  were 
killed  at  the  same  time;  (i)  that  said  repUcar 
tlon  falls  to  show  that  the  liability  for  the 
killing  of  said  steers  and  said  cow  arose  from 
the  same  effect;  (8)  because  said  replication 
falls  to  show  t>ut  tliat  said  complaint  em- 
braced two  distinct  torts.  This  demurrer 
waa  overruled.  Thereupon  issue  was  Joined 
upon  said  plea  and  the  replication.  Plaintiff, 
examined  in  his  own  betialf,  stated  that  in 
the  month  of  April,  1897,  he  went  to  look  at 
a  cow  which  belonged  to  him,  and  which  had 
been  injured  near  what  was  known  as 
"Haull'a  Crossing";  that  the  animal  was 
lying  60  or  60  feet  from  the  railroad  on  a 
dirt  road,  on  the  right-hand  side  of  the  rail- 
road going  from  Wetumpka  to  Elmore,  or  on 
the  north  aide  of  said  railroad;  that  the  head 
of  the  cow  was  turned  towards  the  railroad, 
and  she  was  bruised  on  the  right  side  on 
her  head  and  hip,  but  that  the  skin  waa  not 
broken;  timt  the  cow  waa  worth  $30;  -that 
she  afterwards  died;  that  he  did  not  see  her 
injured;  and  that  she  was  not  on  a  public 
road.  Evans  Young  testified  that  he  knew 
when,  a  cow  I)elonglng  to  the  plaintiff  was 
found  on  the  dirt  road  near  Maull's  Crossing, 
50  or  00  feet  from  the  railroad  track,  be- 
tween Elmore  Station  and  Wetumpka;  that 
he  had  passed  the  point  where  the  cow  was 
afterwards  found,  going  to  his  work,  on  the 
morning  of  April  22,  1807;  that  the  cow  was 
not  lying  on  the  road  at  ^at  time,  but  on  hi> 
return  on  the  afternoon  of  the  same  day  he 
found  the  cow,  and  tried  to  get  her  up;  that 
be  discovered  she  was  injured  about  the 
right  side  of  the  head  and  on  the  right  side; 
that  he  afterwards  assisted  in  skinning  the 
cow,  and  found  bruises  as  above  stated,  and 
that  the  fiesh  seemed  to  have  rotted  where 
the  bruises  were  shown;  that  the  hair  was 
knocked  off  where  the  bruises  were,  but  the 
skin  was  not  broken;  and  tliat  he  did  not 
find  any  broken  bonea  on  the  cow,  but  did 
not  examine  her  legs.  This  witness  described 
her  as  being  on  the  north  side  of  the  track, 
as  did  the  other  witness.  Will  Martin,  wit- 
ness, testified  that  he  passed  the  locally 
where  the  cow  was  found  after  the  regular 
morning  train  had  gone  from  Wetumpka  to 


Digitized  by 


Google 


7U 


26  SOUTHERN  BBPOBTBB. 


CAla. 


Elmore  and  from  Blmore  to  Wetumpka,  and 
the  cow  was  not  at  that  point;  that  near  the 
middle  of  the  day  a  special  train  ran  from 
Wetumpka  to  Elmore,  about  11  o'clock,  con- 
sisting of  an  engine  and  tender;  that  he 
heard  this  engine  blow  two  blasts  of  the 
whistle  near  the  crossing;  and  that  Just 
after  this  special  train  passed  the  crossing, 
and  when  it  had  gotten  about  a  mile  away, 
be  went  down  where  he  heard  the  train 
blow,  and  found  the  cow  lying  near  the  rail- 
road, as  described  by  the  other  witness. 
Witness  at  one  time  said  the  cow  was  60 
or  60  yards,  but  subsequently  stated  60  or 
60  feet;  that  the  cow  was  on  the  right-hand 
side  of  the  road  going  from  Wetumpka  in 
the  direction  of  Elmore;  and  that  the  cow 
was  not  at  the  place  at  which  he  found  her 
prior  to  the  passage  of  the  special  train  nm- 
ning  in  the  direction  of  E3more,  but  he  found 
her  a  few  minutes  after  said  special  train 
had  passed.  Witness  did  not  see  the  engine 
strike  her,  and  described  her  merely  as  bar- 
ing bruises  about  the  bead  and  side,— on  the 
right-hand  side,  with  the  hair  knocked  off, 
and  no  bones  broken.  Witness  testified  that 
the  cow  was  when  he  saw  her  about  50  yards 
from  Maull's  Crossing.  This  was  all  the  evi- 
dence for  the  plaintiff.  T%e  defendant  ex- 
amined as  a  witness  in  Its  behalf  one  J.  M. 
Jenkins,  who  testified  that  he  was  the  en- 
gineer in  charge  of  the  only  locomotive 
which  ran  on  defendant's  railroad  from  We- 
tumpka to  Elmore  in  the  month  of  April, 
1897;  that  it  was  his  duty  to  keep  a  record 
of  every  trip  made  by  his  engine  over  the 
road,  and  on  examining  his  record  he  found 
that  he  ran  a  special  train  consisting  only 
of  an  engine  and  coach,  and  that  said  special 
passed  the  place  where  a  cow  was  said  to 
have  been  Injured  about  12:20  p.  m.,  April 
22,  1887;  that  It  was  broad  dayUght;  that 
his  place  on  the  engine  was  on  the  right-hand 
side  going  from  Wetumpka  to  Elmore,  and 
next  to  the  north  aide  of  the  track;  that 
there  was  nothing  to  obstruct  his  view  of 
^e  track  at  or  near  the  point  where  the  cow 
was  said  to  have  been  hurt,  sitting  where  he 
was;  and  that  he  had  no  knowledge  of  strik- 
ing the  cow  or  any  other  animal  on  that  day 
with  the  engine,  and  to  the  best  of  his  knowl- 
edge, and  belief  he  did  not  strike  the  cow. 
It  Is  further  shown  that  Askew,  the  Justice 
of  the  peace  who  tried  the  cause,  heard  evi- 
dence and  rendered  Judgment,  as  set  out  in 
the  pleas.  It  was  further  admitted  that  the 
cow  sued  for  In  the  second  count  of  the  com- 
plaint in  the  circuit  court  was  the  same  ani- 
mal mentioned  in  the  Judgment  of  the  Justice 
of  the  peace,  and  It  was  also  shown  that  the 
plaintiff's  suit  in  the  Justice  court  was  for 
the  killing  of  two  steers  and  the  cow  men- 
tioned In  this  suit.  The  plaintiff  filed  his 
complaint  in  that  suit  embracing  two  counts, 
—one  for  the  klUing  of  the  steers,  and  the 
other  for  killing  the  cow,— but  It  was  only 
one  suit,  and  tried  as  one  suit  before  the 
Justice.    The  defendant,  at  the  conclusion  of 


the  examination  of  plaintiff,  moved  to  ex- 
clude his  testimony,  on  the  ground  that  it 
did  not  connect  the  defendant  In  any  way 
with  the  Injury  to  plaintiff's  property.  The 
court  overruled  this  motion,  and  the  defend- 
ant then  and  there  duly  excepted.  Defend- 
ant also  moved  to  exclude  all  the  testimony 
of  Evans  Young,  and  of  the  witness  Will 
Martin  at  the  end  of  his  evidence,  for  the 
reason  that  it  was  not  shown  that  any  serv- 
ant or  agent  of  the  defendant  inflicted  the 
Injury,  and  because  the  wounds  described  by 
witness  did  not  in  any  way  connect  defend- 
ant therewith.  The  court  overruled  defend- 
ant's motion  as  to  this  witness,  and  defend- 
ant then  and  there  duly  excepted.  At  the 
close  of  the  evidence  for  the  plaintiff,  the 
defendant  again  moved  to  exclude  all  the 
testimony  offered  by  the  plaintiff,  upon  the 
ground  that  the  marks  and  bruises  on  said 
animal  as  described,  and  the  testimony  of- 
fered, did  not  shift  the  burden  of  proof,  as  at 
best  It  merely  tended  to  show  that  the  in- 
juries were  inflicted  by  the  defendant  The 
court  overruled  said  motion,  and  the  defend- 
ant then  and  there  duly  excepted.  Upon  the 
introduction  of  all  the  evidence,  the  defend- 
ant requested  the  court  to  give  to  the  Jury 
the  following  written  charges,  and  separately 
excepted  to  the  court's  refusal  to  give  each 
of  them  as  asked:  "(1)  If  the  Jury  believe 
the  evidence  of  witness  Jenkins,  they  must 
find  for  the  defendant  under  the  second  count 
of  the  complaint  (2)  If  the  Jury  believe  the 
evidence,  they  must  find  for  the  defendant 
(3)  If  the  Jury  believe  the  evidence  of  wit- 
ness Jenkins,  they  must  flnd  for  the  defend- 
ant" "(5)  The  court  charges  the  Jury  that 
there  is  no  evidence  In  this  case  that  de- 
fendant's train  killed  the  cow  sued  for,  and 
there  can  be  no  recovery  as  to  the  cow." 
"(7)  If  the  Jury  believe  the  evidence,  they 
must  flnd  for  the  defendant  under  the  second 
count  of  the  complaint  (8)  The  court  char- 
ges the  Jury,  as  matter  of  law,  that  the  bar- 
den  of  proving  plalntUFa  replication  is  on 
him,  and  that,  under  the  evidence  introduced 
in  this  case,  he  has  not  proved  said  replica- 
tion, and  cannot  therefore  recover  for  the 
value  of  the  milch  cow  sued  for." 

Thos.  O.  Jones,  for  appellant  H.  B.  Gol- 
son.  for  appellee. 

DOWDELL,  J.  The  suit  in  this  case  was 
begun  In  the  Justice  of  the  peace  court  The 
original  complaint  before  the  Justice  contained 
three  counts.  In  each  count  damages  were 
averred  and  claimed  for  the  negligent  killing 
by  the  defendant  of  two  steers  and  one  milch 
cow,  property  of  plaintiff.  The  two  steers 
were  averred  to  have  been  killed  on  the  same 
day  and  at  the  same  time  by  defendant's  train, 
and  the  cow  was  averred  to  have  been  killed 
on  a  different  day.  Thus  two  distinct  causes 
of  action  for  two  distinct  torts  were  averred 
in  each  of  the  three  counts  of  the  complaint 
Without  objection  to  this  manner  of  pleading. 
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the  cause  was  tried  before  the  Justice  of  the 
peace.  The  Justice  rendered  Judgmeot  against 
the  defendant  as  to  the  two  steers,  bnt  in  .ts 
favor  as  to  the  mllcb  cow.  From  this  Judg- 
ment of  the  Justice,  the  defendant  sued  out  an 
appeal  to  the  circuit  court.  On  demurrer  filed 
to  the  complaint  In  the  circuit  court,  for  Join- 
ing different  causes  of  action  In  the  same 
count,  the  plaintiff  amended  his  complaint  by 
averring  the  dUferait  causes  In  separate 
coimts.  This  was  proper.  Ballroad  Co.  r. 
Gofer,  UO  Ala.  491,  18  South.  110.  On  this 
trial  there  was  a  verdict  against  Oub  defend- 
ant for  the  milch  cow.  It  was  insisted  by  the 
defendant  In  the  circuit  court,  and  the  In- 
sistence Is  the  same  here,  that  the  Judgment 
of  the  Justice  In  Its  favor  for  the  milch  cow 
w^  final,  and  that  no  appeal  was  taken  from 
that  Judgment.  The  aigumeot  of  counsel  for 
the  appellant  Is  Ingenious  and  plausible,  bat 
we  think  wanting  In  genuine  merit.  There 
may  have  been  different  causes  of  action  in 
the  same  complaint  before  the  Justice,  but  there 
was  a  unity  and  singleness  In  other  respects. 
There  was  one  suit,  one  complaint,  one  trial, 
and  a  single  Judgment  There  Is  no  provision 
In  the  statute  for  appealing  from  a  part  of  a 
judgment.  The  appeal  in  this  case  was  taken 
under  section  481  of  the  Code,  and  is  govenned 
by  that  section  and  the  following  sections  of 
the  same  chapter  as  to  all  subsequent  proceed- 
ings. Section  488  provides  when  and  how  ap- 
peals from  Justices  of  the  peace  shall  be  tried: 
"All  such  cases  must  be  tried  de  novo  and  ac- 
cording to  equity  and  Justice,  without  regard 
to  any  defect  in  the  summons,  or  other  pro- 
cess, or  proceedings  before  the  Justice^"  This 
language  Is  broad  and  comprehensive,  and  the 
matter  of  appeal  is  designated  by  the  statute 
as  the  "case."  Section  484  provides  that  the 
Justice  shall  send  up  to  the  circuit  court  all 
of  the  original  papers  of  the  cause,  together 
with  a  statement,  signed  by  him,  of  the  case, 
and  the  Judgment  rendered  by  him.  Then  the 
case  Is  to  be  tried  In  the, circuit  court  de  novo; 
or,  in  other  words,  as  If  no  trial  had  ever 
been  had,  and  Just  as  If  It  bad  originated  In 
the  circuit  court.  The  appeal,  when  taken, 
operates  to  annul  and  vacate  the  entire  Judg- 
ment of  the  Justice  of  the  peace,  and  not  a 
part  only  of  the  Judgment  The  judgment  of 
the  Justice  cannot  upon  the  trial  In  the  circuit 
court  be  looked  to  as  a  matter  of  evidence  or 
of  estoppel.  "The  Judgment  of  the  Justice  Is 
not  reversed  or  affirmed;  but  a  new,  distinct, 
and  Independent  Judgment  as  may  be  required 
by  the  merits  shown  on  the  trial,  is  rendered 
by  the  city  or  circuit  court"  Abraham  v.  Al- 
ford,  64  Ala.  281;  Harsh  v.  Hefiln,  76  Ala. 
499. 

The  foregoing  views  cover  and  dispose  of 
all  of  the  assignments  of  error,  except  those 
relating  to  testimony  and  the  written  charges 
refused  by  the  court  The  defendant  moved 
the  court  to  exclude  the  entire  testimony  of 
tbe  plaintiff  and  his  two  witnesses,  Toung  and 
Martin.  As  argued  by  appellant's  counsel, 
tbe  motion  to  exclude  the  testimony  of  these 


witnesses  Is  upon  the  theory  of  Its  Insufficien- 
cy, whether  considered  separately  or  as  a 
whole,  to  show  that  the  cow  was  killed  by 
the  defendant's  train.  No  question  Is  raised 
as  to  its  competency  or  relevancy.  The  ques- 
tion of  the  weight  and  sufficiency  of  evidence 
is  always  left  with  the  Jury,  unless  its  Insuffi- 
ciency la  so  patent  and  palpable  that  the 
court  would  not  permit  a  verdict  to  rest  upon 
It  Whenever  evidence  affords  a  reasonable 
Inference  of  the  existence  of  a  necessary  fact 
to  the  right  of  recovery,  It  should  not  be  with- 
drawn from  the  Jury.  The  testimony  of  the 
three  witnesses,  when  taken  as  a  whole, 
shows  substantially  the  following  facts:  That, 
when  the  special  train  passed  the  point  near 
which  the  cow  In  a  few  minutes  afterwards 
was  found  Injured  and  lying  down,  two  blasts 
from  tbe  engine  whistle  were  sounded;  that 
It  was  near  a  road  crossing,  but  not  a  public 
road;  that  there  were  marks  of  vlcdence  on 
the  cow,— bruises  on  the  right  side  of  her  head, 
neck,  and  side,  and  the  hair  "knocked"  off, 
thongh  no  bones  were  broken;  and  that  tbe 
cow  afterwards  died  from  the  injuries.  There 
was  no  evidence  tending  to  show  that  the  cow 
was  otherwise  Injured  than  by  the  defendant's 
train.  The  fact  of  the  Injury  to  tbe  cow  by 
defendant's  train  would  not  be  an  unreason- 
able Inference  for  the  Jury  to  draw  from  this 
evidence.  We  think  the  court  properly  over- 
ruled the  motion  to  exclude  the  testimony. 

Charges  requested  by  the  defendant,  num- 
bered 2,  6,  7,  and  8,  were.  In  effect  the  gen- 
eral affirmative  charge.  The  affirmative 
charge  should  never  be  given  when  there  is  a 
oonfilct  In  the  evidence  as  to  any  material 
fact  In  Issue,  or  where  the  evidence  is  open  to 
reasonable  inference  of  a  material  f^ct  unfa- 
vorable to  the  party  reqnesting  the  charge. 
Anderson  v.  Railroad  Co.,  109  Ala.  120,  19 
South.  519;  Moody  v.  Ralb-oad  Co.,  99  Ala. 
653,  13  South.  233;  RaUroad  Ca  v.  Daniel 
(Ala.)  25  South.  197.  Tbe  first  and  third  char- 
ges requested  were.  In  effect,  an  Invasion  of 
the  province  of  the  Jury.  These  charges  ig- 
nored, and  withdrew  from  the  consideration 
of  the  Jury,  all  the  evidence  In  the  case  bat 
that  of  the  witness  Jenkins,  and  were  there- 
fore prox>erIy  refused.  We  find  no  error  In  the 
record,  and  tbe  Judgment  of  tbe  circuit  ooort 
is  afibmed. 
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(Supreme  Court  of  Alabama.    April  11,  1899.) 

JUDOMBHT — REOOBOraa — LlBH. 

Under  Act  Feb.  28,  1887,  as  amended  Feb- 
ruary 2(5,  1889  (Code  1896,  «  192(^1923),  giv- 
ing a  judgment  creditor  a  lien  where  he  files  in 
the  probate  judge's  office  a  certificate  of  the 
clerk  of  the  court  in  which  the  judgment  was 
rendered,  and  requiring  the  judge  to  register 
the  certificate  in  a  book  for  that  purpose,  which 
shall  show  the  date  of  the  filing,  and  the  name 
of  the  owner  of  the  judgment,  such  register 
creates  no  lien  unless  ttis  name  of  such  owner 
is  shown  therein. 
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Appeal  from  circuit  court,  Tallapoosa  coun- 
ty; N.  D.  Denson,  Judge. 

Action  by  C.  W.  Ashcraft,  administrator  d. 
b.  n.  c.  t.  a.  of  tbe  estate  of  Merrltt  Street,  de- 
ceased, against  E.  P.  Duncan.  There  was  a 
Judgment  for  platntUt,  and  defendant  appeals. 
Reversed. 

J.  C.  Street,  as  executor  of  the  will  of  Mer- 
rltt Street,  deceased,  brought  an  action  of  as- 
sumpsit against  J.  B.  Foreman.  During  the 
pendency  of  this  suit,  J.  C.  Street  resigned  bis 
executorship,  and  C.  W.  Ashcraft  was  regu- 
larly appointed  as  administrator  de  bonis  non 
with  the  will  annexed  of  the  estate  of  Merrltt 
Street,  deceased;  and  the  suit  was  continued 
in  his  name,  and  Judgment  was  recovered 
against  tbe  defendant.  Upon  this  Judgment 
an  execution  was  issued  and  levied  upon  a 
mule,  as  the  property  of  J.  B.  Foreman.  Up- 
on the  levy  of  this  execution,  the  appellant,  B. 
■P.  Duncan,  interposed  a  claim  to  said  mule, 
and  the  trial  of  the  right  of  property  was  in- 
stituted as  provided  by  statute.  On  the  trial 
of  this  case  the  plaintiff  offered  in  evidence  a 
certificate  of  the  judgment  upon  wbicb  execu- 
tion Issued,  which  certificate  was  as  follows: 
"The  State  of  Alabama,  Clay  County.  No. 
l,20a  ClrcuH  Court,  Pall  Term,  1898.  I,  J.  J. 
Smith,  clerk  of  the  circuit  court  for  said  coun- 
ty and  state,  hereby  certify  that  on  the  ISth 
day  of  August,  1886,  J.  C.  Street,  as  executor 
of  tbe  last  will  and  testament  of  Merrltt 
Street,  dec'd,  plaintiff,  recovered  of  J.  B.  Fore- 
man, defendant.  In  tbe  circuit  court  of  said 
county,  a  Judgment,  with  waiver  of  exemp- 
tions as  to  personal  property,  for  the  sum  of 
alxty-two  and  ^^/loo  dollars,  and  the  further 
sum  of  six  and  *o/ioo  dollars  costs  of  suit, 
and  that  Knox,  Bowie,  and  Dixon  la  plaintiff's 
attorney  of  record.  Given  under  my  hand  this 
17th  day  of  August,  1898.  [Signed]  J.  J. 
Smith,  Clerk."  There  was  indorsed  on  this 
certificate  the  title  of  the  case,  and  tbe  cer- 
tificate of  the  Judge  of  probate  of  Clay  coun- 
ty that  said  certificate  was  filed  In  his  office 
for  record  on  December  16,  1895,  and  was  re- 
corded In  the  Book  of  Records  of  Liens,  Judg- 
ments, and  Decrees.  To  the  introduction  of 
this  certificate  in  evidence,  and  evidence  of 
the  registration  thereof,  the  claimant  objected 
upon  the  grounds  (1)  that  said  certificate  does 
not  show  the  name  of  the  owner  of  the  judg- 
ment; and  (2)  because  it  does  not  comply 
with  the  statute,  so  as  to  make  it  a  lien.  This 
objection  was  overruled,  and  the  certificate 
allowed  to  be  introduced  in  evidence,  and  to 
this  ruling  the  claimant  duly  excepted.  It 
was  shown  by  the  evidence  that  the  execution 
which  was  issued  on  said  judgment  was  levied 
upon  the  mule  in  controversy  in  Tallapoosa 
county;  that  at  the  time  of  the  levy  the  mule 
was  in  the  possession  of  the  claimant,  and 
that  the  claimant  bad  purchased  the  mule 
from  the  defendant.  Foreman,  In  Clay  county, 
in  December,  1896;  and  that  at  the  time  of 
said  purchase  by  the  claimant  from  the  de- 
fendant. Foreman,  tbe  latter  was  the  owner 
of  the  mule,  and  had  possession  of  bim,  in 


caay  county.  Upon  tbe  introduction  of  all  the 
evidence,  tbe  court,  at  tbe  request  of  tbe 
plaintiff,  gave  tbe  general  affirmative  charge 
in  bis  bebalf.  To  the  giving  of  this  charge 
tbe  claimant  duly  excepted,  and  also  excepted 
to  the  court's  refusal  to  give  the  general  af- 
firmative charge  requested  by  him.  There 
were  verdict  and  Judgment  for  the  pUintiff. 
Tbe  claimant  appeals,  and  assigns  as  err<Hr 
tbe  ruling  upon  the  evidetace,  tbe  giving  of 
the  general  affirmative  charge  requested  by 
the  plaintiff,  and  tbe  refusal  to  give  a  similar 
charge  requested  by  tbe  claimant,  to  each  of 
which  rulings  excepttoni  were  separately  re- 
served- 

Tbos.  L.  Bulger  and  P.  O.  Stevens,  for  ap- 
pellant  Knox,  Bowie  &  Dixon,  for  appellee. 

DOWDEUU  J.  The  sole  question  in  Qiia 
case  is  whether  tbe  plaintiff  in  the  court  be- 
low had  a  lien  under  his  recorded  Judgment; 
and  this  depends  upon  the  construction  given 
the  act  of  February  28,  1887,  as  amended 
February  26,  1889  (Sess.  Acts  1888-89,  p.  60), 
and  which  is  hicorporated  hi  the  Code  of  189S 
as  sections  1920-1923.  Section  1  of  said  act 
reads  as  follows:  "Be  it  enacted  by  the  gen- 
eral assembly  of  Alabama,  that  the  plaintiff 
or  owner  of  any  Judgment  or  decree  rendered 
by  any  court  of  record  for  tbe  payment  of 
money,  may  file  in  the  office  of  the  judge  of 
probate  of  any  county  in  this  state,  a  certifi- 
cate of  the  clerk  or  register  of  the  court,  by 
which  said  judgment  or  decree  was  rendered, 
showing  the  court  which  rendered  the  same, 
the  amount  and  date  thereof,  tbe  amount  of 
costs,  the  names  of  the  parties  and  the  names 
of  the  plaintiff's  attorney,  which  certificate 
shall  be  registered  by  the  Judge  of  probate  Of 
such  county,  in  a  book  to  be  kept  by  him  for 
that  purpose,  which  register  shall  also  show 
tbe  date  of  filing  and  the  name  of  the  owner 
of  such  judgment  or  decree,  and  every  judg- 
ment or  decree  so  filed  and  registered  shall  be 
a  lien  upon  all  the  property  of  the  defendant 
in  such  county  which  is  subject  to  levy  and 
sale  under  execution;  and  such  lien  shall  con- 
tinue for  ten  (10)  years  from  tbe  date  of  such 
registration.  The  registration  of  such  judg- 
ment or  decree  shall  be  notice  to  all  persons 
of  the  existence  of  such  liens."  The  only  dif- 
ference between  the  act  as  above  set  forth, 
and  as  codified  in  sections  1920  and  1921  of 
the  Code,  consists  in  punctuation.  Where  in 
the  act  after  the  words,  "in  a  book  to  be  kept 
by  him  for  that  purpose,"  there  is  a  comma, 
in  Code,  S  1920,  there  is  a  period.  This  change 
is  only  material  in  that  it  supports,  as  we 
think,  the  views  hereinafter  expressed  as  to 
the  legislative  intent  of  the  materiality  and 
importance  of  the  next  succeeding  sentence  in 
the  section:  Tbe  "register  shall  show  also 
the  date  of  the  filing  and  the  name  of  the 
owner  of  tbe  Judgment  or  decree."  The  plain- 
tiff in  this  case  procured  a  proper  certificate 
from  tbe  clerk  of  the  court  in  which  the  judg- 
ment was  rendered,  and  filed  the  same  In  the 
office  of  the  probate  Judge  of  Clay  county;  and 
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It  was  registered  by  >ald  Jndge  In  a  book  kept 
by  blm  for  that  porpose,  whlcb  register  show- 
ed the  date  of  tbe  filing,  but  failed  to  show 
the  name  of  the  owner  of  the  Judgment 
While  there  liave  been  other  appeals  brought 
to  this  court  relating  to  this  statute,  this  is 
the  first  time  the  question  raised  in  this  rec- 
ord has  been  directly  presented  for  considera- 
tion and  dedalon. 

The  following  general  propositions,  and 
which  are  well-settled  rules  of  construttiou, 
we  take  as  our  guide  in  dealing  with  the  ques- 
tion before  us:  Those  statotes  which  are  in 
derogation  of  the  common  law,  and  such  as 
create  rights  In  their  nature  extraordinary, 
are  to  lie  strictly  construed.  A  substantial 
compliance  in  every  essential  particular  is  re- 
quired, l)efore  the  benefits  conferred  by  such 
statutes  can  be  obtained  or  enjoyed.  An  omis- 
sion of  any  material  or  parttcnlar  requirement 
contained  in  the  provisions  of  tbe  statute,  in 
an  attempt  to  secure  the  benefit  or  right  con- 
ferred by  the  statute,  cannot  l>e  deemed  a  sub- 
stantial compliance.  That  said  act  creates  an 
extraordinary  right,  it  aeems  to  ns,  cannot  be 
doubted.  Without  tbe  consent  of  the  Judg- 
ment debtor,  a  lien  is  created  upon  all  his 
properly  subject  to  levy  and  sale  under  ex- 
ecution within  the  county  in  wliich  the  Judg- 
ment is  filed  and  registered;  an  incumbrance 
not  only  upon  such  property  as  the  Judg- 
ment debtor  may  then  own  and  possess,  sub- 
ject to  levy  and  sale,  but,  also  of  all  property 
rabject  to  levy  and  sale  which  may  come 
into  his  ownership  and  possession  at  any 
time  within  a  period  of  10  years  within  the 
connty  of  the  registry  of  such  Judgment;  a 
lien,  a  right,  not  created  by  the  contract  of 
the  parties,  nor  by  operation  of  the  common 
law,  but  purdy  and  simply  by  statutory  en- 
actment, giving  to  the  owner  of  such  Judg- 
ment a  security  for  the  payment  of  the  Judg- 
ment debt  tantamount  to  a  mortgage  upon  all 
of  tbe  prc^terty  of  the  Judgment  debtor  witliin 
the  connty  of  the  registry  subject  to  levy  and 
sale,  and  leaving  it  entirely  to  the  pleasure 
and  option  of  the  Judgment  creditor,  or  owner 
of  the  Judgment,  to  foreclose  the  same,  by  the 
issuance  of  an  execution  or  by  a  bill  in  equity, 
at  any  time  within  a  period  of  10  years. 

In  the  case  of  Enslen  v.  Wheeler,  08  Ala. 
206,  13  South.  475,  it  is  true  that  this  court 
does  say  that  this  statute  is  remedial,  and 
should  be  liberally  construed;  but  in  the 
next  sentence  following  this  enunciation  the 
court  further  says,  "We  hold  that  it  applies 
to  all  Judgments  in  force  at  the  time  of  its 
adoption,  as  well  as  those  subsequently  re- 
covered." From  this  latter  sentence,  as  well 
as  from  the  facts  of  that  case,  it  is  evident 
that  when  the  court  speaks  of  tbe  statute  as 
remedial,  and  to  be  liberally  construed.  Its 
attention  was  only  called  and  directed  to  the 
question  as  to  what  Judgments  or  decrees 
come  within  its  provisions,  and  not  as  to  how 
they  should  be  brought  within  its  privileges. 
The  statute  is  remedial  only  In  the  fact  that 
it  contains  a  remedy  by  the  issuance  of  an  ex- 
25S0.-47 


ecntlon  for  the  enforcement  of  the  extraor- 
dinary right  It  creates.  In  this  conclusion  we 
feel  warranted  and  sustained  by  the  later  de- 
cision of  this  court' in  the  case  of  Sorrell  v. 
Vance,  102  Ala.  207,  14  South.  738.  The  con- 
struction given  by  the  court  to  this  act  in  that 
decision,  on  page  212,  102  Ala.,  and  page  738, 
14  South.,  is  in  the  line  of  a  strict  construc- 
ticm,  and  not  in  consonance  with  the  expres- 
sion in  Enslen  v.  Wheeler,  supra,  where  it  is 
said  that  the  statute  is  remedial,  and  to  t>e 
liberally  construed.  It  is  held  in  Sorrell  v. 
Vance,  supra,  tliat  nolrwltlistanding  the  cer- 
tificate of  the  clerk  may  in  all  things  con- 
form to  the  requirements  of  the  statute,  and 
be  'filed  in  the  ofllce  of  the  probate  Judge  of 
the  county,— all,  we  may  say,  that  tbe  owner 
9f  the  Judgment  can  do,— atUl  such  Judgment 
does  not  become  a  lien  until  it  stiall  have  been 
registered  by  the  probate  Judge.  In  order  to 
create  a  lien,  the  act  provides,  among  other 
things,  as  follows:  "Which  certificate  sliall 
be  registered  by  the  Judge  of  probate  of  such 
county,  in  a  l>ook  to  be  kept  by  him  for  tliat 
puriKtse,  which  register  shall  also  show  the 
date  of  filing  and  the  name  of  the  ovmer  of 
*v^  Judgment  or  deeree,  and  every  judgment 
or  decree  so  Jlied  and  regittered  shall  be  alien 
upon  all  of  the  property  of  the  defendant  In 
such  county  which  la  subject  to  levy  and  sale 
under  execution."  (The  italics  in  the  above 
quotation  from  the  statute  are  oura)  Can  it 
be  said  that  the  requirement  of  the  statute 
that  the  register  shall  show  the  name  of  the 
owner  of  such  Judgment  or  decree  is  unessen- 
tial? We  think  not.  On  the  contrary,  it  Is 
not  only  essential,  but  also  a  reasonable  re- 
quirement; and  tliat  the  legislature  so  in- 
tended It  is  shown  by  section  3  of  said  act, 
which  provides  that  the  law  relating  to  the 
entry  of  credits  and  satisfaction  of  mort- 
gages shall  apply  to  the  entry  of  credits  and 
satisfaction  of  liens  created  by  this  act  It 
is  true  that  this  court  decided  in  Rice  v.  West- 
cott,  108  Ala.  353,  18  South.  814,  that  secUon 
8  of  said  act  was  nnconstltntional,  as  being 
ofFensiye  to  section  2  of  article  4  of  onr  con- 
stitntion,  which  provides  that  "each  law  shall 
contain  but  one  subject,"  etc.;  but  this  in  no 
way  impairs  the  reasoning  as  to  how  the 
legislature  regarded  or  intended  the  provision 
requiring  that  such  register  should  show  the 
name  of  the  owner  of  the  Judgment  when 
they  embodied  the  same  in  the  act  This  sec- 
tion of  the  act  which  was  declared  unconsti- 
tutional in  Rice  V.  Westcott  supra,  has  since 
been  re-enacted  by  the  adoption  of  the  Code, 
and  forms  section  1823  thereof.  It  was  evi- 
dently the  object  and  purpose  of  the  legisla- 
ture in  incorporating  this  reqoirement  in  the 
statute  that  the  register,  upon  Inspection, 
should  give  information,  not  only  to  the  Judg- 
ment debtor,  but  also  to  his  other  creditors, 
of  the  ownership  of  snch  Judgment,  in  the 
event  any  of  them  should  desire  to  avail 
themselves  of  the  law  as  to  the  entry  of  sat- 
isfaction or  credits  by  the  owner  of  such 
Judgment    Upon  the  failure  of  the  register 
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of  each  }ndgment  to  give  the  name  of  the 
owner  of  the  Judgment,  aa  required  In  the 
statute,  It  will  not  do  to  say  that  the  name 
of  the  owner  may  be  supplied  by  Inference 
from  the  certificate  of  the  clerk,  wherein  the 
names  of  the  parties  to  the  suit  are  required 
to  be  stated.  Such  an  Inference  is  as  open 
to  error  as  to  truth.  While  the  statement  of 
the  names  of  the  parties  in  the  certificate,  as 
required  by  the  statute^  would  show  the  name 
of  the  plaintiff,  it  would  by  no  means  follow 
that  he  was  the  owner  of  the  judgment  at  the 
time  of  Its  record.  Both  requirements  In  the 
creation  of  the  lien  are  expressly  provided  for 
in  the  statute,  aBd  to  hold  that  the  subse- 
quent requirement  (i.  e.  that  "the  register 
shall  also  show  the  name  of  ihe  owner  of  the 
Judgment")  could  be  dispensed  with  by  ref- 
erence to  the  certificate  would  be  contrary  to 
the  common  rule  of  construction  of  statutes, 
and  to  charge  the  legldature  with  a  work  of 
supererogation  In  the  latter  requirement  The 
very  language  and  phraseology  of  the  statute 
show  that  the  provision  as  to  what  the  regis- 
ter should  show  was  additional  to  the  preced- 
ing requirements  in  the  statute,  as  to  what 
the  clerk's. certificate  should  contain;  for  tfie 
language  is,  "which  register  shall  also  show 
the  date  of  the  filing  and  the  name  of  the 
owner  of  such  judgment  or  decree."  It  has 
already  required  that  the  certificate  of  the 
clerk  should  contain  a  statement  of  the  names 
of  the  parties  to  the  suit,  which,  of  course, 
would  show  the  name  of  the  plaintiff.  It  is 
also  plain  to  our  mind  that  the  language  of 
the  act,  wherein  It  provides  that  the  certif- 
icate of  the  clerk  shall  be  registered  in  a 
book  kept  for  that  purpose  by  the  probate 
judge,  can  be  interpreted  to  mean  noHiIng 
less  than  that  it  shall  be  recMded  In  a  book 
kept  for  that  purpose  by  the  probate  judge. 
The  record  (or  register)  of  the  certificate 
would  necessarily  show  the  name  of  the  plain- 
tiff, but  the  stetute  says.  In  plain  and  unam- 
biguous terms,  that  "the  record  [or  register] 
shall  also  show  the  name  of  the  owner  of 
such  Judgment  or  decree."  Suppose  the  judg- 
ment should  be  transferred  and  assigned  by 
the  plaintiff  before  any  filing  and  record  of 
the  same  In  the  probate  office  under  the  stat- 
ute, and  then  the  certificate  should  be  obtain- 
ed from  the  derk,  showing  the  name  of  the 
parties  as  required  by  the  act,  and  such  cer- 
tificate, In  all  other  respecte  conforming  to 
the  requlremente  of  the  act,  should  be  takoi 
and  filed  In  the  office  of  the  probate  Judge, 
and  the  registry  thereof  should  fall  to  show 
the  name  of  the  assignee  or  owner;  could  it 
for  a  moment  be  contended  that  such  a  judg- 
ment would  be'a  lien?  Certainly  the  plaintiff, 
who  Is  not  the  owner,  could  have  no  lien. 
The  lien  is  Incident  to,  or  inheres  In,  the 
Judgment,  when  the  requirements  of  the  stat- 
ute are  compiled  with.  Without  the  Judg- 
ment there  would  be  no  lien.  The  ownership 
of  the  Judgment  and  of  the  lien  must  be  the 
same.  The  owner  of  the  judgment  could  have 
no  Hen.  for  the  register  of  the    Jndgmmt 


would  fall  to  show  the  name  of  the  owner  at 
the  time  of  the  attempted  creation  of  the  lien. 
The  plaintiff  in  the  Judgment  could  have  no 
lien,  because  he  has  no  Interest  In  the  Judg- 
ment. In  such  case  an  Inference  drawn  from 
the  certificate  of  the  clerk  that  the  plaintiff 
was  the  owner  of  the  Judgment  would  be  un- 
true. The  stetement  of  this  very  proposition 
shows  the  importance  of  the  requirement  of 
the  statute,  and  It  would  be  unreasonable  to 
say  that  It  was  a  requirement  to  be  conform- 
ed to  In  cases  where  Judgments  have  been 
assigned  before  record,  and  to  be  dispensed 
with  or  ignored  if  there  has  been  no  assign- 
ment or  transfer  of  the  Judgment  If,  In  the 
absence  of  a  statement  In  the  register  of  the 
name  of  the  owner  of  the  Judgment  the  omis- 
sion should  be  supplied  by  reference  to  the 
certificate  of  the  cl^k,  the  ownership  ot  the 
Judgment  by  the  party  filing  the  certificate 
being  essential  to  the  creation  of  the  lien,  the 
result  would  be  that  upon  the  filing  and  reg- 
istry of  the  certificate  a  IImi  wou14  be  cre- 
ated where  there  has  been  no  assignment  ot 
the  indgmeat,  and  no  lien  where  there  has 
been  an  assignment  of  the  Judgment  Such 
a  construction  of  the  statute,  we  think,  would 
be  unauthorized  and  unreasonable.  It  is  an 
Important  requirement  and,  under 'the  rule 
of  construction  of  statutes  as  above  laid 
down,  It  Is  essential  to  the  creation  of  the  U&i. 
In  Reynolds  v.  CJollIer,  1(B  Ala.  245,  16 
South.  60S,  on  page  247,  103  Ala.,  and  page 
604,  15  South.,  this  court  says,  "The  regiater 
did  not  tiiow  the  name  of  the  owner  ot  the 
Judgment,  except  as  would  be  inferred  from 
the  certificate  of  the  clerk."  It  will  be  noted, 
however,  that  this  statement  is  made  by  the 
court  in  a  summarizing  of  the  facts  in  that 
case,  and  was  not  intended,  as  we  under- 
stand the  case,  as  a  decision  by  the  court  that 
the  name  of  the  owner  of  the  Judgment  could 
be  inferred  from  the  certificate  of  the  cleric; 
for  on  the  next  page  (page  248,  103  Ala.,  and 
page  604,  15  South.)  it  Is  expressly  said  by 
the  court,  "The  only  question  in  the  case  we 
need  to  consider  Is  whether  the  filing  and  reg- 
istration of  the  certificate  of  the  derk  In  the 
probate  court  before  the  claimant  purchased 
the  mules  was  notice  to  him  of  the  waiver 
of  exemptions  as  to  personal  property,  as 
shown  In  the  body  of  such  Judgment;"  thus 
making  It  dear  that  the  court  did  not  Intend 
by  the  mere  statement  above  quoted  to  decide 
that  the  name  of  the  owner  of  the  Judgment 
could  be  Inferred  from  the  certificate  of  the 
clerk,  or  that  such  would  be  a  sufficient  com- 
pliance with  the  requirement  of  the  stetute. 
In  reference  to  the  statute  giving  liens  to 
mechanics,  this  court  used  the  following  lan- 
guage: "The  creation  and  continuance  ot  the 
lien  given  by  the  statute  to  mechanics,  con- 
tractors, employes,  and  material  men,  as  the 
parties  are  designated,  depends  upon  a  com- 
pliance with  the  requisitions  of  the  statute. 
A  strict  literal  compliance  is  not  exacted,  but 
a  compliance  with  all  matters  of  substance." 
Ghandl^  v.  Hanoa,  73  Ala.  893.    Upon  the 


Digitized  by 


Google 


Ala.) 


INMAN  V.  SCHL0S8. 


739r 


statute  giylng  a  Hen  for  advances  to  make  a 
crop,  the  f(dlowlng  language  was  used  by  this 
court:  "The  statute  (Oode  1876,  i  3286)  In- 
trodnces  a  new  right,  and  confers  a  new  rem- 
edy, of  the  class  called  extraordinary.  Such 
statutes  are  strictly  construed,  and,  to  obtain 
the  benefit  of  their  proTlsIons,  the  case  made 
must  meet  all  the  substantial  requirements." 
Schueasler  t.  Gains,  68  Ala.  556.  To  the  ef- 
fect of  giving  a  strict  construction  to  this 
same  statute,  the  following  authorities  are 
In  line:  Dawson  v.  Hlgglns,  50  Ala.  49;  Mc- 
Lester  v.  SomervlUe,  54  Ala.  670;  Tlson  v. 
Association,  57  Ala.  323;  Evans  v.  English, 
61  Ala.  416.  These  statutes,  to  which  a  strict 
construction  has  been  applied  by  this  court, 
are  kindred  statutes  to  the  one  we  have  un- 
der consideration.  There  Is,  however,  this  dif- 
ference: In  the  two  former  the  right,  the 
Uen,  given  must  rest  upon  a  contract  entered 
into  by  the  parties,  while  in  the  latter  the 
Judgment  creditor  can,  without  assent  of  the 
debtor,  enlarge  his  judgment  Into  a  security 
tantamount  to  a  mortgage  upon  All  t;^e  prop^ 
erty  of  the  Judgment  debtor  subject  to  levy 
and  sale,  and.  If  the  Judgment  be  for  a  tort, 
everything  the  defendant  has  within  the  coun- 
ty of  the  register  Is  covered  with  the  lien. 
This  statute  has  been  recently  amended  by 
an  act  of  the  legislature  approved  February 
23,  1899,  by  striking  out  the  clause  which 
we  have  been  considering,  as  to  the  register 
showing  the  name  of  the  owner  of  the  Judg- 
ment This  is  additional  evidence  as  to  how 
the  legislature  considered  the  provision  In  the 
statute.  If  It  had  b6en  Immaterial  and  un- 
important matter  in  no  Wise  affecting  the  cre- 
ation of  the  Hen,  It  is  hardly  possible  that  the 
legislature  would  have  deemed  It  necessary  to 
eliminate  It  by  amendment, 

Entertaining  these  views,  we  think  the 
court  erred  hi  giving  the  affirmative  charge 
asked  by  plaintltF,  and  refusing  the  same 
charge  requested  by  claimant-  The  Judgment 
of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 


(128  Ala.  m) 

INMAN  et  al. 


V.  SCHLOSS. 


(Supreme  Court  of  Alabama.    April  20,  1899.) 
ATTAxmuvm — Ztsvi — Claims  or  Thibd  Fsbsons— ' 

PbIOBITT  —  EVIDBKOB  —  QUESTION  FOB  JUBT— 
ASSIOiniBKT  rOB  CrBDITOBS  —  FBBrSBBHOBS— 
YAUDITT— nUUDlJI.HNT  COHVBTAIIOBa. 

1.  Where,  on  an  Issue  of  the  priority  of  an 
attachment  over  an  assignment  for  creditors,  it 
appears  that  the  officer  making  the  levy  left 
the  goods  in  possession  of  the  assignee  until 
the  following  day,  claiming  that  he  left  them 
with  him  as  his  agent,  evidence  that  the  at- 
torney for  the  assignee,  at  the  time  of  making 
the  levy,  declared  It  to  be  invalid,  is  admissi- 
ble as  part  of  the  res  gestse,  to  show  that  the 
retention  of  the  goods  by  the  assignee  was  not 
as  such  agent 

2.  Code,  §  2158  (1737),  providing  that  a  gen- 
eral assignment  for  the  benefit  of  creditors 
shall  innre  to  all  creditors  equally,  in  spite  of 
preferences  therein  to  pardcnlar  creditors,  does 
not  make  a  partial  asngnment  by  an  insolvent 


for  the  benefit  of  parUcular  creditors,  to  the  ex- 
clusion of  others,  invalid. 

a  Code,  i  2156  (1735),  invalidating  coavey- 
ances  made  with  intent  to  hinder,  delay,  and 
defraud  creditors,  does  not  invalidate  an  assign- 
ment by  an  insolvent  of  a  portion  of  his  prop- 
erty to  pay  certain  of  his  creditors,  made  with- 
out reservation,  and  requiring  the  assignee  to 
pay  any  surplus  after  paying  the  creditors  pre- 
ferred to  the  other  creditors,  even  where  the  as- 
signee and  beneficiaries  knew  of  the  debtor's 
Insolvency. 

4.  The  officer  levying  an  attachment  testified 
that  he  was  making  the  levy  when  an  assign- 
ment of  the  goods  was  spread  ont  ready  to  be 
signed;  that  he  then  laid  his  hands  on  the 
counters  and  goods,  stating  that  he  levied  on 
them,  after  which  the  deed  of  assignment  was 
executed  and  delivered  to  the  assignee,  with 
the  key  to  the  store;  that  he  left  the  goods 
in  possession  of  the  assignee  under  an  agree- 
ment by  which  the  latter  was  to  hold  them  as 
his  agent.  Witnesses  for  the  assignee  testi- 
fied that  the  officer  merely  said  he  levied  on  the 
goods,  and  that  the  assignment  about  to  he  ex- 
ecuted would  be  subject  thereto,  and  then  left 
the  stock  of  goods  in  the  store,  without  any 
arrangement  with  the  assignee.  'HM,  that 
there  was  no  doubt  of  priority  of  levy,  and  that 
the  question  whether  the  assignment  was  prior 
to  the  levy  need  not  be  given  to  the  jury. 

Appeal  from  circuit  court,  Barbour  coonty; 
J.  M.  Oarmlchael,  Judge. 

Attachment  by  Inman,  Smith  &  Co.  against 
J.  Oppenhelmer.  There  was  a  Judgment  for 
B.  SchlosB,  claimant,  and  plalntlfrs  appeal. 
Keversed. 

The  writ  was  executed  by  levying  upon  cer- 
tain merchandise  in  a  storehouse  In  Eufaula 
occupied  by  the  defendant.  After  the  levy, 
the  appellee,  H.  Schloss,  Interposed  a  claim  to 
the  property  so  levied  upon,  basing  his  right 
thereto  upon  a  deed  of  assignment  which  had 
been  executed  to  him  by  J.  Oppenhelmer,  the 
defendant  in  attachment  on  December  28, 
1896,  in  which  deed,  Schloss,  the  claimant 
was  made  the  assignee.  Upon  the  interposi- 
tion of  this  claim,  the  statutory  trial  of  the 
right  of  property  was  instituted.  On  this  trial, 
it  was  shown  that  the  assignment  was  In  the 
usual  form,  except  that  it  created  a  prefer- 
ence in  favor  of  certain  specified  creditors  of 
the  assignor,  and  was  only  a  partial  and  not 
a  general  assignment  of  his  property.  There 
was  a  conflict  in  the  evidence  as  to  the  priov 
Ity  of  the  levy  of  the  attachment  and  the  exe- 
cution and  delivery  of  the  assignment 

The  plaintiffs'  testimony  tended  to  show 
that  the  attachment  was  levied  on  the  goods 
as  returned  by  the  sheriff  before  the  execution 
of  the  assignment  The  officer  making  the 
levy  testified  that  he  was  In  the  store  '«^th  the 
paper  when  the  assignment  was  spread  out 
and  about  to  be  signed;  that  he  stated  that 
any  paper  then  signed  would  be  subject  to  his 
levy;  that  be  then  laid  his  hands  on  the  coun- 
ters and  goods  and  said  that  be  levied  on  all 
the  goods;  that  the  deed  of  assignment  was 
executed  and  delivered  to  the  assignee,  to- 
gether with  the  key  to  the  store;  and  that  the 
assignee  agreed  tn  hold  the  good*  as  agent  for 
the  sheriff.  The  groods  were  never  moved  out 
of  their  place,  and  the  next  day  the  assignee 
refused  to  give  them  to  the  sheriff,  who  at- 
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tempted  to  move  than  when  the  ckdm  bond 
was  ^Ten. 

The  testimony  on  the  part  of  the  claimant 
was  that,  when  the  parties  were  preparing  to 
execute  the  assignment,  the  officer  said, 
"Whatever  paper  Is  signed  Is  subject  to  a  levy 
under"  plaintiffs'  attachment;  that  he  then 
said  he  levied  upon  the  entire  stock  of  goods 
In  the  storehouse,  but  did  not  move  them,  and 
the  assignment  was  Immediately  executed  by 
the  defendant  and  claimant,  and  delivered, 
along  with  the  key  to  the  store,  where  the  as- 
signed property  was,  to  the  assignee. 

The  testimony  further  showed  that  claim- 
ant's attorney  denied  that  the  officer  had  made 
a  valid  levy  prior  to  the  assignment,  and  the 
assignee  said  he  would  hold  the  goods  for  the 
sheriff  provided  the  levy  was  valid,  and  the 
next  day  refused  to  give  them  up,  holding  the 
levy  invalid,  and  did  not  give  a  claim  bond 
until  the  officer  insisted  upon  moving  them 
out  The  assignee  remained  in  possession  of 
the  entire  goods  in  the  store  until  other  at- 
tachments were  levied  upon  the  property  and 
taken  In  possession  by  the  sheriff,  who,  after 
making  an  Inventory,  turned  them  bax:k  to  the 
assignee  upon  bis  giving  clahn  bonds.  The 
goods  returned  as  levied  on  were  In  boxes  and 
on  the  shelves,  and  what  they  were,  was  not 
ascertained,  unless  the  inventory,  afterwards 
taken  by  the  sheriff  of  the  stock,  Identified 
them. 

Upon  the  Introduction  of  all  the  evidence, 
the  plaintiffs  requested  the  court  to  give  to  the 
jury,  among  other  charges,  the  general  af- 
firmative charge  in  their  favor,  and  separately 
excepted  to  the  court's  refusal  to  give  each  of 
the  charges  as  asked. 

a%ere  were  verdict  and  Judgment  for  the 
claimant. 

A.  H.  Merrill.  G.  Ii.  Comer,  and  P.  B.  Mc- 
Kenzle,  for  appellants.  S.  E.  Dent,  Jr.,  for 
appellee. 

HARALSON,  J.  1.  One  of  the  qnesUons 
In  the  case  was,  whether  or  not  as  alleged 
levy  by  the  sheriff  on  the  goods  In  question, 
under  a  writ  of  attachment  sued  out  by  ap- 
pellants against  the  defendant  in  attachment, 
one  J.  Oppenhelmer,  was  prior  and  superior  to 
a  deed  of  assignment  executed  by  the  defend- 
aQt  at  or  about  the  same  time  of  the  alleged 
levy,  conveying  to  the  claimant,  H.  Schloss, 
as  trustee,  the  same  goods  for  the  benefit  of 
specified  creditors  of  said  defendant  It  is 
a  question  of  comiietition  for  superiority  be- 
tween the  attaching  creditors,  and  the  as- 
signee In  trust  of  said  goods.  The  plaintiff; 
in  attachment  sought  to  show,  from  what 
occurred  at  the  time,  that  the  levy  was  com- 
plete, and  that  the  goods  were  In  the  posses- 
sion of  the  BherifF,  before  the  said  deed  of 
assignment  was  executed;  and  the  dahnant, 
that  said  deed  of  assignment  was  executed 
and  delivered  by  the  defendant  to  said  trus- 
tee, before  the  alleged  levy  was  made.  The 
two  were  so  nearly  coincident,  that  It  became 


a  question  of  proof  as  to  which  was  prior  in 
point  of  time.  The  plaintiffs  introduced  evi- 
dence tending  to  show  that  the  goods,  aftv 
the  alleged  levy,  were  left  by  the  deputy,— 
who  was  then  asserting  his  possession- and 
right  of  possession,  by  virtue  of  his  levy, — 
with  the  assignee,  Schloss,  until  the  next  day, 
as  the  agent  of  the  officer,  a  fact  the  claim- 
ant denied  and  introduced  evidence  tending 
to  disprove.  After  the  examination  In  chief 
by  plaintiffs  of  their  witness,  C.  B.  Cory, 
touching  what  occurred  at  the  tlme^  the  claim- 
ant, on  cross-examination,  asked  him,— "Did 
we  not  deny,  on  or  about  the  time  the  levy 
was  made,  that  said  levy  was  a  valid  one?" 
The  court  allowed  this  question,  against  the 
objection  of  plaintiffs,  that  it  called  for  U- 
le^  and  irrelevant  evidence.  The  answer 
was,  "You,  S.  H.  Dent,  Jr.,  did,  but  Schloss 
and  Oppenhelmer  did  not"  Dent,  as  was 
shown,  was  then  representing  Schloss  and 
Oppenhelmer  as  their  attorney.  There  was 
no  error  in  allowing  said  question  and  its 
answer. ,  It  called  for  a  part  of  the.  res  gestae 
of  the  transaction,  competent  to  be  shown  for 
the  proper  determination  of  the  question  of 
fact  at  Issue.  It  tended  to  show,  that  tb« 
trustee  made  no  such  agreement  as  that 
sought  to  be  proved,— to  hold  the  g^Kids  after 
an  alleged  levy  as  the  bailee  of  the  officer 
making  it 

2.  In  the  absence  of  statutory  restrictions 
the  right  of  a  debtor  to  execute  a  conveyance 
or  assignment  for  the  benefit  of  creditors, 
giving  preference  to  one  or  more  of  his  cred- 
itors over  others,  and  which  amounts  to  an 
absolute  exclusion  even,  of  the  nonpreferred 
creditors,  is  universally  recognized.  This 
power,  says  Mr.  Burrill,  has  always  been 
recognized  and  approved  in  the  fullest  man- 
ner, both  by  the  state  and  federal  courts,  as 
well  as  by  most  American  Jurists.  And  the 
right  extended  to  general  as  well  as  to  par- 
tial assignments  to  a  trustee  for  the  benefit 
of  the  debtor's  creditors  with  preferences, 
and  by  Insolvents  as  well  as  by  those  who 
were  solvent  BurrUl,  Assignm.  H  13,  128. 
It  was  said  by  this  court  In  Trust  Co.  v. 
Foster,  58  Ala.  502,  613,  "It  Is  conclusively 
settled,  that  a  debtor  In  falling  circumstances, 
or  actually  insolvent,  has  the  right  of  prefer- 
ence among  his  creditors.  He  may  assig^n 
his  property  for  the  payment  or  security  of 
one  to  the  exclusion  of  all  others.  Prior  to 
the  Code,  the  only  limitation  on  this  right 
of  preference  was,  that  the  property  trans- 
ferred should  be  devoted,  absolutely  and  un- 
conditionally, to  the  payment  of  the  preferred 
debts,  without  reservation  to  the  debtor  of 
any  personal  benefit  The  whole  or  a  part 
of  his  property  could  be  assigned  and  ap- 
propriated to  his  creditors  In  equal  or  unequal 
proportions."  Shealy  v.  Edwards,  75  Ala. 
418;  Crawford  v.  Klrksey,  50  Ala.  500.  See 
other  authorities  to  the  same  effect,  collated 
In  1  Bride.  Dig.  p.  128,  f  75.  The  only  stat- 
utory limitation  on  this  right  is,  that  in  cases 
of  general  assignments,  freferencea  created 
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by  them  are  annnlled,  and  they  are  converted 
Into  a  security  for  the  equal  benefit  of  all  the 
debtor's  creditors.  Code,  S  2158  (1737).  But, 
as  we  have  also  held,  this  statute  was  intend- 
ed to  operate  upon  conveyances  or  transfers 
of  all  the  defendant's  property  tor  the  security 
of  his  creditors,  as  distinguished  from  con- 
veyances or  transfers  of  parts  of  It  for  that 
purpose.  Such  partial  assignments  are  not 
within  the  operation  of  the  statute,  except, 
when  executed,  other  and  successive  transfers 
or  conveyances  are  contemplated  and  after- 
wards executed,  covering  all  the  debtor's 
property,  in  which  event,  they  will  be  con- 
strued as  forming  a  general  assignment,  tipon 
which  the  statute  will  operate.  Partial  as- 
signments, stand,  therefore,  untouched  by  the 
provisions  of  the  Code  on  that  subject  Holt 
V.  Bancroft,  80  Ala.  193;  Stetson  v.  Miller, 
36  Ala.  642;  Danner  v.  Brewer,  69  Ala.  191, 
200;  Bell  v.  Goetter,  106  Ala.  462,  470,  17 
South.  709. 

As  we  have  seen,  this  privilege  is  not  taken 
from  an  Insolvent,  and  the  mere  fact  of  Inr 
solvency  of  the  assignor,  and  that  his  falling 
condition  was  known  to  the  assignee  and  ben- 
eficiaries under  the  deed,  does  not,  of  itself, 
make  the  deed  fraudulent  under  another  stat- 
ute, declaring  all  conveyances  or  assignments 
in  writing  or  otherwise  of  any  estate  or  in- 
terest in  real  or  i)ersonal  proi>erty,  made  with 
the  intent  to  hinder,  delay  or  defraud  cred- 
itors, to  be  void.  Code,  {  2156  (1735).  But 
assignments,  whether  general  or  partial,  are 
void  when  made  with  the  Intent  denounced 
by  this  statute,  and  only  then.  Although  the 
effect  of  an  assignment  is  to  disappoint,  hin- 
der and  delay  other  creditors  tn  resorting  to 
the  property  conveyed  for  the  satisfaction  or 
security  of  their  debts,  it  will  not,  on  that 
account  alone,  be  held  to  have  been  executed 
with  the  intent  to  hinder,  delay  and  defraud 
such  creditors.  Young  v.  Dumas,  39  Ala.  60; 
Marshall  v.  Croom,  60  Ala.  121;  Warren  v. 
Jones,  68  Ala.  449;  Shealy  v.  Edwards,  75 
Ala.  412;  Truss  v.  Davidson,  90  Ala.  359, 
7  South.  812;  Ellison  v.  Moses,  95  Ala.  221, 
11  South.  347. 

In  the  case  in  hand,  the  assignor  in  the 
deed  of  partial  assignment,  parted  absolutely 
with  the  property  assigned,  reserved  no  pos- 
sible benefit  to  himself,  imposed  no  burdens 
on  the  creditors,  and  required  the  assignor 
to  sell  or  dispose  of  the  property  conveyed 
with  all  convenient  and  reasonable  diligence, 
either  at  public  or  private  sale  at  the  best 
obtainable  prices,  and  apply  the  proceeds  to 
the  debts  of  the  creditors  mentioned,  if  siiffl- 
dent  therefor,  and  ratably,  if  not,  and  if  more 
than  sufficient  to  pay  them,  then  to  pay  the 
balance  to  all  other  creditors  of  the  assignor 
in  proportion  to  the  amount  of  their  respective 
claims.  It  was  also  shown,  that  the  debts 
mentioned  in  the  deed  as  owing  by  the  as- 
signor were  valid  and  bona  flde,  and  were  in 
amount  larger  than  the  value  of  the  goods 
assigned. 

It  is  settled  In  this  state,  that  the  assent 


of  creditors  will  be  presumed  to  a  deed  of 
assignment,  which  appropriates  the  property 
conveyed  by  it,  absolutely  and  unconditionally 
to  the  payment  of  their  debts,— the  instrument 
being  tree  from  fraud  or  illegality  and  con- 
taining nothing  which  can  be  construed  as 
prejudicial  to  their  rights.  Truss  v.  Davidson, 
90  Ala.  358,  7  South.  812;  1  Brick.  Dig.  p. 
129,  |§  87,  89;  Hal^ey  r.  Connell,  lU  Ala. 
221,  20  South.  445. 

8.  To  constitute  the  levy  of  an  attachment 
on  personal  property,  as  we  have  repeatedly 
held,  the  officer  must  assume  dominion  over 
it  He  must  not  only  have  a  view  of  the 
property,  but  he  must  assert  his  title  to  it 
by  such  acts  as  would  render  him  chargeable 
as  a  trespasser,  but  tor  the  protection  of  the 
process.  Abrams  v.  Johnson,  65  Ala.  465; 
Kennedy  r.  Railroad  Co.,  93  Ala.  485,  9  South. 
608.  An  Inventory  of  the  property  seized, 
for  the  protection  of  the  officer,  to  sustain  the 
bona  fides  of  the  transaction,  and  to  identify 
the  property  In  case  of  doubt  or  litigation 
concerning  It,  is  proper  but  not  essential.  An 
actiuil  taking  does  not  imply  an  actual  touch- 
ing. An  assertion  by  the  officer  that  he  levies 
or  takes  property  by  virtue  of  a  writ  in  his 
possession,  if  the  property  is  within  his  view, 
and  power  to  assert  immediate  dominion  over 
It,  and  if  necessary,  take  It  into  his  custody, 
will  be  deemed  an  actual  taking  of  It  Herm. 
Ex'ns,  8  161;  Freem.  Ex'ns,  88  260,  262,  263; 
Murfree,  Sher.  8  B23.  It  is  not  necessary 
that  the  property  be  removed  by  the  officer, 
but  It  must  in  all  cases,  be  put  out  of  the 
control  of  the  debtw,  and  the  officer  should 
assume  control  and  keep  the  same  in  his 
charge,  or  in  the  charge  of  some  one  for  him. 
His  possession  must  not  be  temporary  in  its 
character,  but  must  be  continuous  as  long 
as  the  attachment  remains  in  force,— so  con- 
tinuous, that  the  property  cannot  be  removed 
or  disturbed  without  his  knowledge  or  that 
of  his  bailee  in  charge,  otherwise.  It  will  be 
regarded  as  abandoned.  Murfree,  Sher.  SS 
261,  642;  Crocker,  Sher.  8  868;  Harfowi 
fiberifTs  &  0.  8  99;  2  Freem.  Ex'ns,  8  262. 

At  first  view  our  Impression  was  that  an 
Inference  might  be  drawn  from  the  evidence, 
and  that  it  was,  therefore,  a  questl(Ki  for  the 
Jury,  that  the  deed  of  assignment  was  de- 
Uvered  to  the  assignee,  Schloss,  prior  in  point 
of  time  to  the  levy  on  the  goods  by  the  sheriff, 
and  that  if  the  levy  had  first  been  made, 
that  the  officer,  thereafter,  abandoned  the 
levy.  But  upon  a  more  careful  examination 
we  are  driven  to  the  conclusion,  that  that  Im- 
pression, as  to  both  these  propositions,  was 
erroneous.  The  plaintiff's  evidence  is  direct 
and  positive  as  to  these  Issues,  and  leaves  no 
doubt  as  to  the  priority  of  the  levy,  and  that 
there  was  no  abandonment  of  it  The  evi- 
dence of  claimant's  witnesses,  when  closely 
scrutinized,  though  not  so  positive,  does  not 
conflict  with  the  testimony  of  the  plaintUTs 
witnesses.  We  do  not  deem  it  necessary  to  goi 
to  the  length  and  trouble  of  an  extended  dis- 
cussion ot  the  evidence,  but  are  content  with 
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an  announcement  of  onr  ooncluaions.  It  fol- 
lows, the  general  cbarge  as  requested  by 
plaintiff  and  refused  should  have  been  given. 
We  may,  therefore,  pass,  as  unnecessary,  the 
consideration  of  other  assignments  of  error. 
Beversed  and  remanded. 


(121  AJa.  4) 

DUDLBT  V.  STATE. 
(Supreme  Court  of  Alabama.    April  13,  1899.) 
Assault  with  Iktbst  to  Rapb  —  Etidbno  — 

QCBSTIOH  FOB  JDBT— CbIMINAI.  LaW— 

Right  to  Bboau.  Aooubbd. 

1.  In  a  prosecution  for  assault  with  intent  to 
commit  rape,  alleged  to  bare  been  committed  in 
the  nlghtUme  in  a  room  in  which  prosecutrix 
was  sleeping,  to  which  accused  gained  access 
by  climbing  through  a  window,  eridence  that 
there  was  no  curtain  on  the  window,  and  that 
an  electric  light  on  the  outside  shone  into  It,  so 
as  to  enable  prosecutrix  to  be  seen  from  the  out- 
side, is  admissiUe  to  show  the  intent  with 
which  accused  entered  the  room. 

2.  Prosecutrix  and  another  witness  In  the 
room  at  the  time  having  identified  accused,  such 
evidence  was  admissible  to -show  their  ability 
to  do  so.  ,     . 

8.  The  court,  in  iU  discretion,  may  permit  the 
state,  after  accused  has  testified  in  his  own  be- 
half, to  recall  him  to  lay  a  predicate  for  his 
impeachment 

4.  Accused  entered  the  room  in  which  prose- 
cntriz  was,  at  night,  Uirongh  a  window.  When 
she  awoke  he  was  <m  the  pallet  on  which  she 
slept,  and  he  immediately  put  his  hand  over 
her  month,  and  when  she  palled  it  oB  com- 
menced *to  choke  her.  Two  other  women  in  the 
room  being  awakened,  he  jumped  out  of  the 
window,  but  afterwards  returned,  caaght  prose- 
cutrix by  reaching  through  the  window,  and 
tried  to  pull  her  out.  'Held,  that  the  question 
whether  the  assault  was  with  intent  to  commit 
a  rape  was  for  the  jury. 

Appeal  from  city  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

Smith  Dudley  was  convicted  of  assault  with 
intent  to  commit  rape,  and  he  appeals.  Af- 
firmed. 

The  evidence  for  the  state  tended  to  show 
that  the  defendant  was  guilty  of  the  ofCense 
charged.  The  substance  of  this  evidence  Is 
sufficiently  stated  In  the  opinion.  After  the 
prosecutrix  had  testifled  to  an  electric  light 
being  near  the  house  where  she  was  sleeping 
and  shining  into  the  window  through  which 
she  testifled  the  defendant  entered,  upon  the 
examination  of  the  witness  Minnie  Olfner, 
who  had  testifled  that  she  was  in  the  room 
at  the  time  of  the  alleged  assault,  she  was 
asked  the  following  question:  "Is  that  elec- 
tric lig^t  so  situated  that  It  would  shine 
through  one  of  the  windows"  In  the  house 
where  the  prosecutrix  was  the  night  of  the 
alleged  assault?  The  defendant  objected  to 
this  question,  because  It  called  for  Inmmpe- 
tent.  Irrelevant  and  Immaterial  evidence  and 
asked  for  the  opinion  of  the  witness.  The 
court  overruled  the  objection,  the  defendant 
duly  excepted,  and  the  witness  answered  that 
the  light  was  so  situated.  The  other  facts  of 
the  case  necessary  to  an  understanding  of  the 
decision  on  the  present  appeal  are  suffidentiy 
stated  in  the  opinion.- 


'  Upon  the  introduction  of  all  the  evidence, 
the  defendant  requested  the  court  to  give  to 
the  jury  the  following  charge,  and  separately 
excepted  to  the  court's  refusal  to  g;ive  the  same 
as  asked:  "The  court  charges  the  Jury  that 
if  they  believe  the  evidence  they  must  find 
the  defendant  not  guilty  of  an  assault  with 
intent  to  rape." 

Wlnfield  S.  Lewis,  for  appellant  Charies 
O.  Brown,  Atty.  <3en.,  for  the  State. 

HABALiSON,  J.  1.  The  prosecutrix  testi- 
fied that  there  was  an  electric  light  on  the 
comer,  which  shone  In  the  window  of  the 
house,  and  that  there  was  no  curtain  to  the 
window.  It  was  in  the  nighttime,  about  mid- 
night, as  the  evidence  tends  to  show,  when 
defendant  raised  the  window  to  and  entered 
prosecutrix's  room.  The  object  of  this  evl- 
dence  was  to  show  that  defendant  could  see 
the  prosecutrix  through  the  window,  as  tdie 
slept  on  a  pallet  Inside  the  room,  and  as  tend- 
ing to  show  bis  purpose  In  entering.  It  was 
also  an  important  fact  as  furnishing  oppor- 
tunity of  the  prosecutrix  and  another  witness 
in  the  room  at  the  time,  to  Identify  the  defend- 
ant as  the  guilty  party,  and  was  admissible 
for  these  purposes.  This  ruling  applies  to  an 
objection  to  a  similar  question  propounded  to 
the  witness,  Minnie  GIfner,  constituting  the 
next  exception  reserved  by  defendant. 

2.  The  defendant  testifying  for  himself 
stated,  that  he  did  not  tell  Wiley  Orr  at  the 
store  the  next  morning  (after  the  commission  of 
the  alleged  offense),  "that  he  heard  the  scream- 
ing the  night  before,  and  went  to  the  house 
and  talked  to  the  women;  and  he  never  did 
tell  Orr  any  such  thing."  This  appears  to 
have  been  drawn  out  on  cross-examination  by 
the  state,  as  a  predicate  for  contradicting  him 
by  Orr.  The  state  introduced  Orr,  who  tes- 
tified that  he  saw  defendant  several  mornings 
afterwards,  but  not  the  next  morning  after 
the  occurrence.  The  solicitor  then  proposed 
to  ask  him,  what  defendant  told  him  about 
hearing  the  screaming,  and  his  having  gone 
over  and  talked  to  the  women,  but  defendant 
objected  because  a  predicate  for  contradicting 
him  had  not  been  property  laid.  The  solicitor 
then  asked  permission  to  recall  defendant  to 
lay  the  predicate,  and  defendant  objected  to 
being  put  up  by  the  state,  on  the  ground,  that 
the  state  had  no  legal  right  to  put  defendant 
on  the  stand.  The  court  overruled  the  objec- 
tion, and  In  this  there  was  no  error.  Thomas 
V.  State,  100  Ala.  63,  14  South.  621;  Tliomp- 
son  V.  State,  100  Ala.  70, 14  South.  878. 

3.  The  prosecutrix  testified,  that  on  23d  of 
last  April,  a  man  (whom  she  afterwards  Identi- 
fied as  defendant)  came  In  her  room;  that 
there  was  a  large  dry-goods  box  in  the  yard 
and  be  rolled  that  up  to  the  window  and  got 
up  oil  it  and  came  In  and  got  on  the  pallet  by 
her  and  aroused  her  by  striking  her  foot,  when 
she  pushed  him;  that  he  was  down  at  her 
feet  and  came  up  towards  her  head,  when  she 
called  her  sister  who  was  in  the  room;   that 
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he  init  bla  hand  orar  her  month  and  she  palled 
It  off,  and  he  commenced  choking  her,  and  she 
called  to  her  sl8ter  again;  that  her  slater  got 
up  and  atruck  him,  -when,  to  aae  her  language, 
"he  got  np  then  from  over  me  and  knocked 
her  down,  and  abont  that  time  the  lady  friend 
[shown  to  have  been  Miss  Olfner  who  was  on 
the  pallet  with  her]  waked  and  say  a,  'Estelle, 
what  la  the  matter?*  and  I  said,  There  la  a 
great  big  man  In  the  room  choking  me  to 
deaths  and  she  got  np  and  said,  "Estelle, 
take  the  hatchet  and  split  hia  brains  out;'  and 
he  Jumped  out  of  the  window,  and  tried  to  get 
back  In  the  window  three  times  afterwards, 
and  threw  brlcka,  oyster  shells  and  tin  cana 
In  the  window,  and  the  third  time  (when)  we 
were  hollering  murder,  and  help,  be  threw 
the  window  up  and  took  me  by  tiie  back  <rf 
the  neck  and  tried  to  pnll  me  out,  and  my 
alster  got  him  loose;  she  knocked  hhn  loose 
and  we  hollered  for  some  time  and  finally  he 
went  away."  Frosecntnx'a  sister  waa  not 
present  at  the  trial  and  waa  not  examined. 
Mlaa  GIfner  waa  examined,  and  testified  to 
facts  snbstantlally  corroborating  prosecutrix 
Both  of  them  Identified  the  defendant  aa  the 
party  who  entered  the  room. 

The  defttidant  introduced  evidence  tending 
to  show  he  was  not  the  g^uUty  agent. 

He  leaneated  the  court  to  charge  the  Jury 
that  If  they  bellered  the  evidence,  they  could 
not  find  him  guilty  of  an  assault  with  Intent 
to  rape.  Thla  charge  was  aaked,  aa  Is  argued 
by  defendant's  counsel  as  proper,  on  the  theo- 
ry, that  the  evidence  la  wholly  lacking  to  show 
that  the  defendant  la  gnllty  of  the  felonious 
assault  diarged.  The  proposition  asserted  by 
counsel,  within  which  he  Insists  the  case  falls. 
Is,  that  a  mere  assault,  or  an  assault  and  bat- 
t«a7  by  a  man  on  a  woman  la  not  aufflclent 
evidence  to  be  submitted  to  the  }nry,  upon  a 
charge  of  an  assault  to  ravish;  that  there 
must  be  some  evidence  to  show  an  Intent  to 
ravish,  and  that  there  must  not  only  be  vio- 
lence used,  but  that  there  must  be  also  some- 
thing to  show  an  Intent  to  have  sexual  Inter- 
course with  the  woman.  To  sustain  the  con- 
tention stated  substantially  In  his  own  lan- 
guage, counsel  cites  several  authorities,  among 
them  our  own  cases  of  Toulet  v.  State,  100 
Ala.  72,  14  South.  403,  and  Jones  v.  State, 
90  Ala.  628,  8  South.  383.  These  cases  were 
properly  decided  on  the  facts  they  Involved. 
In  Jones'  Oase,  the  criminal  purpose  of  the 
defendant  waa  disclosed  by  him,  but  he  used 
no  violence  on  the  prosecutrix.  The  court  said 
as  to  the  well-established  rule  of  the  decisions 
In  such  cases:  "If  the  evidence  raises  a  mere 
suspicion,  or,  admitting  all  It  tends  to  prove, 
defendant's  gruilt  Is  left  in  uncertainty,  or  de- 
pendent upon  conjecture  or  probabilities,  the 
court  should  instruct  the  Jury  to  acquit  The 
evidence  should  be  of  such  character  aa  to 
overcome  prima  facle^  the  presumption  of  In- 


nocence. It  appear*  that  the  defendant  put 
his  hands  lightly  on  the  woman's  shoulders, 
followed  her  silently  abont  sixty  feet,  making 
no  tbreata,  or  effort  to  stop  her,  or  attempting 
any  coercion,  or  doing  anything  calculated  to 
put  her  in  terror;  and  when  she  screamed  and 
ran  off,  he  ran  in  the  opposite  direction,  with- 
out attempting  to  detain  her.  These  acts  and 
conduct  do  not  reasonably  authorize  the  con- 
clusion, that  defendant  intended  to  accomplish 
bis  purpose  against  her  wUl,  and  by  force.  If 
necessary."  The  court  held,  that  the  general 
afHrmative  charge,  restricted  to  the  acquittal 
of  defendant  of  the  specific  felony  charged 
should  have  been  given.  It  is  most  manifest, 
however,  that  If  violence  had  been  used,  which 
reasonably  authorized  the  conclusion  that  de- 
fendant intended  to  accomplish  his  purpose 
against  the  will  of  the  woman,  the  ruling 
would  have  beoi  different 

Tonlef  s  Ciase  is  to  the  same  general  effect 
After  reviewing  the  authorities,  the  court  add- 
ed, applying  the  prlnciide  deduced  to  the  case 
before  It:  "In  the  case  we  have  in  hand  the 
accused  employed  ijersuaslon  to  Induce  the  lit- . 
tie  girl  to  do  an  Immodest  and  Improper  act, 
while  there  was  no  testimony  of  violence,  force 
or  threats,  used  or  made  by  him.  If  there 
was  any  intention  on  hia  part  to  cohabit  with 
her,  It  Is  left  to  Inference,  as  his  acts,  though 
indecent  and  Improper,  did  not  clearly  and  un- 
mistakably Indicate  such  purpose.  Neither  by 
word  nor  act  of  his  la  It  shown  that  such  was 
his  desire,— his  purpose  to  accomplish  It  at  all 
events,  regardless  of  opposition  from  her.  We 
hold  there  was  no  evidence  of  an  Intent  to 
ravish,  which  Justified  the  submission  of  its 
sufficiency  to  the  Jury.  The  ..general  charge 
asked  by  defendant  ought  to  have  been  given." 

Again,  It  Is  made  clear  from  this  decision, 
that  If  there  had  been  violence,  force  or 
threats  used  by  defendant  to  clearly  indicate 
his  purpose  to  ravish  the  child,  the  conclusion 
announced  could  not  have  been  reached.  We 
know  of  no  rule  of  law  by  which,  when  vio- 
lence la  used  on  the  person  of  the  prosecutrix 
by  defendant  and  an  inference  of  his  guilty  in- 
tent as  specifically  charged  may  be  Inferred 
from  his  acts  and  conduct  the  case  may  be 
taken  from  the  Jury  in  the  giving  the  general 
charge  In  his  favor.  Sims  v.  State,  99  Ala. 
161,  13  South.  498;  Lucas  v.  State,  96  Ala.  61, 
11  South.  216. 

4.  In  the  case  before  us,  the  piupose  of  the 
defendant,  as  Indicated  from  the  evidence, 
waa  accompanied  by  force  of  a  violent  char- 
acter, and  by  threats,  such  aa  nnmlstakably  in- 
dicate that  he  Intended  to  accomplish  his  pm> 
pose,  at  all  events,  regardless  of  opposition  by 
the  prosecutrix,  which  might  have  been  carried 
into  effect  if  the  presence  and  assistance  ot 
others  present  had  not  deterred  him.  The  gen- 
eral charge  for  defendant  was  properly  refused. 

Affirmed, 
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BEOWN  T.  STATE. 


(Supreme  Court  of  Alabama.    April  13,  1889.) 
Assault  with  Intbnt  to  'Ratz — ^Evidisnob — Cant- 

ISMI4  liAW — ABGUMENT  of  SOLIOITOK — RXV 
BONABLB  Doubt— ISSTBDOTIOKB. 

1.  The  question  whether  an  assault  wag  with 
intent  to  ravish  is  for  the  jury,  where  accused 
came  up  from  behind,  and,  when  prosecutrix 
st'epped  aside  to  let  him  pass,  threw  her  down, 
and  said  she  would  never  get  up  alive,  and,  aft- 
er choking  and  beating  her,  dragged  her  into 
bushes,  and  threw  her  into  a  gully,  saying  he 
intended  to  cut  her  throat,  and  then  ran  away, 
as  he  saw  dogs,  who  were  with  prosecutrix  at 
the  time,  coming  towards  them. 

2.  Such  circumstances  justified  an  argument 
of  the  state's  solicitor  that  accused  was  a  foul- 
hearted  fiend  and  demon,  and  that  the  jury 
should  convict  him,  to  protect  innocent  little 
girls  from  black  fiends  and  demons  like  him. 

8.  A  conviction  is  warranted  though  the  evi- 
dence is  suceptible  of  being  interpreted  that 
another  committed  the  crime,  where  such  inter- 
pretation is  not  of  sufficient  force  to  raise  a 
reasonable  donbt  of  accused's  guilt 

4.  A  doubt  of  the  identity  of  accused  and 
the  perpetrator  of  the  crime  requires  an  ac- 
quittal only  where  it  is  a  reasonable  doubt. 

6.  The  refusal  of  a  charge  that  the  jury  must 
not  be  actuated  by  its  Dassions  and  prejudices, 
no  matter  how  much  the  state's  solicitor  may 
appeal  to  them,  is  not  prejudicial,  where  the 
■oUdtor  has  not  been  guilty  of  any  misconduct 

Appeal  from  city  court  of  Mobile;  O.  J. 
Senmies,  Judge. 

Oenle  Brown  was  convicted  of  an  offense, 
and  be  appeals.    Affirmed. 

On  the  trial  of  the  case,  Ora  Savelle  testified 
tbat  while  she  was  staying  with  her  nncle, 
near  Spring  Hill,  In  Mobile  county,  Ala.,  and 
one  evening  wben  she  was  coming  from  the 
q»ring8,  and  a  short  distance  from  her  uncle's 
house,  at  a  point  which  could  not  be  seen  from 
the  house  by  reason  of  intervening  bushes, 
she  beard  some  one  behind  her,  and  stepped 
out  of  the  way  to  let  him  pass,  and  that.  Just 
as  she  did,  the  defendant  grabbed  her  and 
threw  her  down,  and  said  that  she  would  nev- 
er get  home  alive;  that  be  continued  to  choke 
and  beat  her,  and  then  dragged  her  about  45 
feet,  and  threw  her  into  a  gully,  and  told  her 
that  he  was  going  to  cut  her  throat;  that 
there  were  three  dogs  belonging  to  her  aunt 
that  had  gone  to  the  spring  with  her,  and  were 
running  about  in  the  bushes  near  where  the 
defendant  had  assaulted  her,  and  that,  upon 
their  coming  up,  the  defendant  ran  away. 
The  witness  furtb^  testified  that  the  defend- 
ant did  not  scratch  or  hurt  her  in  any  way,  ex- 
cept that  wben  be  threw  her  In  the  briars  her 
wrist  got  scratched,  and  her  face  was  swollen 
that  night.  This  witness  described  how  de- 
fendant was  dressed  at  the  time  of  the  as- 
sault, and  stated  positively  that  tbe  defendant 
was  the  man  who  bad  assaulted  her.  Upon 
being  asked  if  another  man  was  not  brought 
before  ber  for  identification,  she  stated  tbat  he 
was,  and,  in  answer  to  questions,  further  tes- 
tified that,  when  the  other  man  was  brought 
before  her  for  identification,  she  stated  at  the 
time  tbat  he  looked  like  (he  man  who  assault- 
ed ber,  but  that  she  was  positive  that  the  de- 


fendant was  the  man.  Oilier  witnesses  intro- 
duced for  tbe  state  testified  that  one  Primus 
Hunter  was  arrested  and  carried  before  tbe 
said  Ora  Savelle  for  Identification,  and  that 
she  stated  at  the  time  tbat  Primus  Himter 
looked  like  the  man.  This  witness  testified, 
against  the  objection  and  exception  of  the  de- 
fendant, that  there  was  a  resemblance  between 
tbe  defendant  and  Primus  Hunter.  Tbe  evi- 
dence for  the  defendant  tended  to  show  that 
he  was  not  at  the  place  of  the  alleged  assault 
on  tbe  day  the  assault  was  made.  During  the 
closing  argument  of  the  solicitor,  the  defend- 
ant objected  to  certain  statements  made  there- 
in. These  statements  are  copied  In  the  opin- 
ion. Tbe  solicitor  stated  that  be  withdrew 
such  statements,  but  the  defendant  insisted 
upon  tbe  court  ruling  upon  hla  motion  to  have 
said  statements  withdraven  from  the  jury; 
and  thereuiwn,  after  the  court  bad  stated  tbat 
be  did  not  hear  the  remarks  alleged  to  have 
been  made  by  the  solicitor,  because  he  was 
looking  over  some  charges  requested  by  the 
defendant,  the  court  further  stated:  "If  the 
solicitor  used  the  words,  I  will  rule  them  out; 
but  If  he  did  not,  I  won't"  The  defendant  ex- 
cepted to  this  ruling  of  the  court  Upon  the  In- 
troduction of  all  the  evidence,  the  defendant 
requested  the  court  to  give  to  the  Jury  the  fol- 
lowing written  charges,  and  separately  except- 
ed to  the  court's  r^usal  to  give  each  of  them 
as  asked:  (1)  "The  court  charges  the  Jury 
that.  If  they  believe  the  evidence,  they  must 
acquit  the  defendant"  (2)  "The  court  char- 
ges the  Jury  that,  if  they  believe  the  evidence, 
they  must  acquit  the  defendant  of  the  charge 
of  assault  with  Intent  to  rape:"  (8)  "The 
court  charges  the  Jury  that.  If  the  evidence  is 
susceptible  of  the  interpretation  tbat  Primus 
Hunter,  and  not  the  defendant,  assaulted  Ora 
Savelle,  they  must  acquit  the  defendant"  (4) 
'TChe  court  charges  the  Jury  that,  If  the  evi- 
dence raises  a  doubt  as  to  tbe  Identity  of  the 
defendant  being  the  man  who  assaulted  Ora 
Savelle,  then  they  must  acquit  the  defendant" 
(5)  'The  court  charges  the  Jury  that,  no  mat- 
ter how  much  the  solicitor  may  appeid  to  yon, 
you  must  not  be  actuated  by  your  passions 
and  prejudices  In  making  up  your  verdict." 

Samuel   B.   Browne  and  L.   H.  &  E.   W. 

Faith,  for  appellant  Charles  G.  Brown,  Atty. 
Gen.,  for  the  State. 

TTSON,  J.  It  cannot  be  seriously  contro- 
verted tbat  the  evidence  to  sustain  a  convic- 
tion for  an  assault  upon  a  girl,  with  an  Intent 
forcibly  to  ravish  her,  must  establish  the  In- 
tent of  tbe  defendant  to  ravish  beyond  a  rea- 
sonable doubt.  That  such  an  Intent  existed  In 
the  mind  of  a  defendant  at  the  time  of  an  as- 
sault with  force  must,  oftentimes,  be  gathered 
solely  from  his  conduct,  acts  of  violence  per- 
petrated upon  the  female,  the  age  of  the  fe- 
male, previous  relations  existing  between  them. 
If  any  existed,  time  and  place  of  the  assault, 
and  other  circumstances  attendant  upon  the 
occurrence.  It  Is  seldom  that  a  case  can  be 
found  where  the  court  can,  as  a  matter  of  law. 
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determine  from  the  evidence  that  tbe  Intent  to 
ravish  did  or  did  not  exist.  Where  the  Intent 
rests  in  Inference  to  be  deduced  from  the  facts 
proven,  its  existence  or  nonexistence  must  be 
submitted  to  the  Jury  for  their  determination. 
The  case  of  Dudley  v.  State  (Ala.)  25  South. 
742,  is  conclusive  of  the  correctness  of  the  ml- 
inga  of  the  trial  court  In  this  case  In  its  re- 
fusal to  grant  defendant's  motion  to  exclude 
the  testimony  Introduced  by  the  state  and  to 
give  charges  1  and  2  requested  by  the  defend- 
ant. 

In  bis  closing  argument  to  the  Jury  the  so- 
licitor characterized  the  defendant  as  a  "flend 
and  a  demon  having  a  foul  heart,"  and  ap- 
pealed to  the  Jury  to  convict  the  defendant 
"in  order  to  protect  innocent  little  girls  from 
such  black  fiends  and  demons  as  the  defend- 
ant." The  clauses  In  quotations  were  object- 
ed to  by  defendant's  counsel,  and  the  court 
was  requested  to  exclude  them  from  the  Jury. 
Pretermitting  all  Inquiry  into  the  sufficiency 
of  the  attempt  of  the  trial  Judge  to  exclude 
the  remarks  of  the  solicitor  from  the  Jury,  we 
are  of  the  opinion  that  the  ronarks  were 
not  miwarranted  by  the  evidence  In  the  case. 
The  evidence  disclosed  acts  of  brutality  Indic- 
ative of  a  depravity  attributable  only  to  hu- 
man beings  of  a  fiendish  nature  or  demoniacal 
disposition.  So  long  as  counsel  confine  them- 
selves to  the  evidence  In  the  case,  and  reason- 
able Inferences  dedudble  therefrom,  they  can- 
not and  should  not  be  controlled  by  the  court 
as  to  the  language  employed  by  them,  if  deco- 
rous or  not  offensive  to  the  court  tiylng  the 
cause.  As  said  by  Justice  Stone  In  Cross  v. 
State,  68  Ala.  483:  "While  the  presiding 
Judge  should  not  permit  wanton  abuse  of  ad- 
versary or  witness,  he  would  occupy  question- 
able ground  If  he  arrested  counsel  in  his  at- 
tempt to  educe  Inferential  facts  or  Intents 
from  testimony  In  proof.  Argument  Is  but  an 
aid  to  the  Jury,  to  enable  that  body  to  arrive 
at  correct  conclusions;  and  it  would  be  dan- 
gerous to  accord  to  him  the  right  and  power 
to  Intervene  and  declare  authoritatively  when 
an  Inference  of  counsel  Is  or  Is  not  legitimately 
drawn.  This  is  for  the  Jury  to  determine,  if 
there  be  any  testimony  on  which  to  base  It." 

Charge  No.  3,  requested  by  the  defendant, 
clearly  invaded  the  province  of  the  Jury,  and 
required  the  Jury  to  acquit,  notwithstanding 
the  evidence  convinced  them  of  his  guilt  be- 
yond a  reasonable  doubt.  The  Jury  may  have 
thought  the  evidence  susceptible  of  the  Inter- 
pretation that  Hunter,  and  not  the  defendant, 
assauUed  the  girl,  and  yet  thought  such  Inter- 
pretation was  not  of  such  probative  force  as 
to  raise  a  reasonable  doubt  of  the  guilt  of  the 
defendant 

Cbarge  4  required  the  Jury  to  acquit  the  de- 
fendant upon  a  doubt  of  his  Identity,  and  was 
bad.  It  is  a  reasonable  doubt  which  entitles 
a  defendant  In  a  criminal  case  to  an  acquittal. 

Charge  6  was  an  argument  evidently  In  an- 
swer to  the  closing  remarks  of  the  solicitor. 
We  find  DO  error  In  the  record,  and  the  Judg- 
ment most  be  affirmed. 


021  Ala.  373) 

BLTTON  CO.  V.  HOOD. 
(Supreme  Court  of  Alabama.    April  18,  1889.) 

FBINOIFAI.  A1?D  SOHBTT  —  EXTENSIOR  OV  TDCi  — 

DiSOBABOB  or  SdBETT — MOTSS — Db- 

UVXBT— EtIDBKCB. 

1.  A  vendee  of  lots,  who  had  given  his  notes 
for  the  price,  assigned  the  bond  for  title  to  one 
whose  promise  to  pay  the  notes  was  accepted 
by  the  vendor;  the  original  vendee  becoming 
surety  for  the  subvendee.  After  maturity  of 
the  first  note,  and  before  maturity  of  the  oth- 
ers, the  subvendee,  without  the  knowledge  of 
the  original  vendee,  made  two  new  notes  for 
the  amounts  of  the  original  notes,  with  inter- 
est. One  of  the  new  notes  was  payable  before 
maturity  of  the  last  original  note,  and  the  oth- 
er, which  exceeded  the  principal  of  ail  the  orig- 
inal notes,  was  payable  in  installments:  the 
first  installment  falling  due  after  maturity  of 
the  last  original  note.  'Bdd  to  extend  time  of 
payment  of  the  original  notes  so  as  to  release 
the  original  vendee. 

2.  A  transferee  of  a  bond  for  title,  who  had 
asanmed  payment  of  the  original  purchase-mon- 
ey notes,  received  a  deed  from  the  vendor,  to 
whom  lie  gave  a  mortgage;  the  parties  con- 
temporaneously executing  a  written  agreement 
extending  time  of  payment,  which  agreement 
expressly  preserved  the  rights  of  the  original 
vendee  as  surety  for  the  transferee  of  the  l>ond. 
Sach  of  these  instruments  referred  to  notes 
as  having  been  executed  by  the  latter,  which 
notes  were  dated  several  months  before  the  in- 
struments. One  was  payable  six  months  from 
its  date,  and  the  other  in  semiannual  install- 
ments, at  Intervals  of  six  months  from  the  date 
of  the  note.  'Held  to  show  that  the  notes  were 
delivered  on  the  day  they  l>ore  date,  and  not 
when  the  subsequent  agreement  was  executed. 

3.  Where  a  creditor,  without  knowledge  of 
the  surety,  accepts  the  principal's  note,  due 
after  maturity  of  the  debt,  thereby  releasing 
the  snrety,  the  latter  is  not  affected  by  a  sob- 
sequent  express  agreement,  not  consented  to  by 
him,  extending  time  of  payment,  and  preserv- 
ing the  surety  s  rights. 

Appeal  from  city  court  of  Birmingham;  W. 
W.  Wilkerson,  Judge. 

Action  by  the  Elyton  Company,  as  assignee 
of  the  Elyton  Land  Company,  against  WllUam 
Hood.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Tills  suit  counted  upon  a  promissory  note 
which  was  given  by  the  defendant  to  the  Ely- 
ton  Land  Company  on  November  30, 1886,  and 
payable  four  years  after  date.  The  considera- 
tion of  said  note,  as  expressed  on  its  face,  was 
part  payment  of  the  purchase  money  for  cer- 
tain lots  in  the  city  of  Birmingham.  The  de- 
fendant pleaded  the  general  issue  and  the  fol- 
lowing special  pleas:  The  fourth  plea  set  out 
the  facts  as  to  the  purchase,  bond  for  title, 
transfer  and  the  terms  of  the  transfer  of  the 
bond  for  title,  and  that  on  the  12tb  day  of 
October,  1888,  the  Elyton  Land  Company, 
without  the  knowledge  or  consent  of  defend- 
ant, and  for  valuable  consideration,  granted 
an  extension  of  time  to  Abernathy,  and  took 
two  notes,  each  dated  Octolier  12, 1888,  one  for 
$218.14,  the  other  for  $3,000  (describing  the 
notes),  and  did  extend  the  time  for  the  pay- 
ment of  the  purchase  money,  etc.  By  the 
fifth  plea,  defendant  pleaded  that  on  March  4, 
1889,  without  the  knowledge  or  consent  of 
Hood,  a  new  and  Independent  contract  bad 
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been  made  between  plaintiff  and  X  C.  Aber- 
natby,  materially  altering  the  contract  thereto- 
fore existing,  by  executing  a  deed,  and  thus 
vesting  In  Abemathy  the  legal  title,  and  tak- 
ing a  mortgage.  By  tbe  sixth  plea,  defendant 
set  up  that  on  March  4,  1888,  while  he  (Hood) 
was  entitled  to  the  security  afforded  by  the 
bond  for  title,  and  the  terms  of  the  assign- 
ment without  his  knowledge  or  consent  tbe 
contract  was  materially  altered,  by  an  exten- 
sion of  time,  executing  a  deed,  and  vesting 
the  legal  title,  and  taking  a  mortgage  with 
power  of  sale,  and  a  right  In  the  Klyton  Land 
Company  to  become  purchaser  at  Its  own 
sale  In  case  of  default  In  payment  of  either 
of  the  notes  or  of  the  semiannual  Interest 
The  seventh  and  eighth  pleas  were  demurred 
to.  Tbe  demurrer  was  sustained,  and  hence  no 
question  arises  on  the  record  as  to  them.  To 
the  fourth,  fifth,  and  sixth  pleas  the  plaintiff 
filed  a  replication.  In  which  it  averred  that  the 
Elyton  Land  Company  executed  a  deed  to  J.  O. 
Abemathy  for  the  land  described  In  the  note 
sued  on,  and  said  Abemathy  contemporane- 
ously executed  notes  and  mortgages  to  secure 
the  same  on  the  same  land,  but  that  the  only 
agreement  made  and  entered  Into  by  the  Ely- 
ton  Company  aftd  said  Abemathy  In  respect  to 
the  matter  alleged  in  said  pleas  was  the  fol- 
lowing: "Whereas,  the  Hyton  Land  Company 
heretofore,  to  wit  on  the  SOth  day  of  Novem- 
ber, 1886,  sold  to  W.  Hood,  hereinafter  called 
'original  vendee,'  the  following  real  estate  In 
Jefferson  county,  Alabama,  known  and  desig- 
nated In  the  plan  of  the  property  of  said  Ely- 
ton  Land  Company,  as  now  surveyed  and  laid 
off,  as  lots  No.  9,  10,  11,  and  12  In  block  No. 
259,  and  executed  and  delivered  to  said  origi- 
nal vendee  a  bond  with  condition  to  make  title 
when  the  purchase  money  was  paid,  and  said 
original  vendee  executed  and  delivered  to  tbe 
Elyton  Land  Company  four  notes,  each  for  the 
sum  of  seven  hundred  dollars,  due  November 
SOth,  1887,  1888,  1889,  and  1880,  at  Its  office, 
respectively,  with  Interest  firom  date  for  part 
of  the  imrcbase  money  of  said  real  estate, 
which  notes  still  remain  unpaid;  and  where- 
as, said  bond  for  titie  was  transferred  and  as- 
signed to  J.  O.  Abemathy,  hereinafter  called 
'subvendee,'  who  agreed  with  his  assignor  to 
pay  said  original  promissory  notes  given  to 
the  Elyton  Land  Company  for  purchase  money 
as  aforesaid;  and  whereas,  said  subvendee  has 
applied  to  the  Elyton  Land  Company  for  an 
extension  of.  time  In  which  to  pay  said  pur- 
chase money,  and,  as  a  condition  of  granting 
the  same,  has  executed  his  own  qote  to  tbe 
Elyton  Land  Company  for  the  balance  unpaid 
of  said  original  purchase  money,  and  to  secure 
the  same  note  has  executed  to  the  Elyton  Land 
Company  a  mortgage  of  said  real  estate,  said 
bond  for  title  having  been  surrendered  for  a 
conveyance  made  contemporaneously  with  the 
execution  of  said  mortgage:  Now,  therefore, 
this  agreement  wltnesseth  tbat  on  tbe  pay- 
ment In  full  by  the  said  subvendee  of  said 
promissory  notes  given  by  him  to  the  Elyton 
Land  Company,  the  Elyton  Land  Company  wlU 


cancel  and  surrender  to  him  said  original  notes 
given  by  said  original  vendee  for  said  original 
purchase  money.  But  until  the  payment  In 
full  by  said  subvendee  of  the  notes  given  by 
him  to  the  Elytim  Land  Company,  the  said 
notes  of  original  vendee  remain  In  full  force, 
and  are  not  paid  or  dlsdiarged,  except  to  the 
extent  of  the  cash  paid  by  said  subvendee  to 
the  Elyton  Land  Company  on  account  of  said 
purchase  money;  said  original  vendee  being 
entitled,  at  his  option,  to  the  extension  grant- 
ed as  aforesaid  to  said  subvendee.  In  witness 
whereof,  the  Elyton  Land  Company  and  the 
said  subvendee  have  signed  this  agreement  in 
duplicate,  this  the  4th  day  of  March,  1888." 
This  agreement  was  signed  by  Abemathy  and 
the  Elyton  Land  Company,  by  its  president; 
and  In  this  replication  the  plaintlfl  further 
averred  that  said  agreement  was  executed  on 
March  4,  1888,  contemporaneously  with  the 
execution  of  the  deed  of  the  Elyton  Land  Com- 
pany to  Abemathy,  and  that  therefore,  said 
agreement  and  the  subsequent  transaction  be- 
tween the  Elyton  Land  Company  and  Aber- 
nathy,  did  not  operate  to  release  the  defendant 
from  his  liability  to  the  plaintiff.  To  this  rep- 
lication demurrers  were  Interposed  and  over- 
ruled. The  defendant  filed  several  rejoinders. 
To  all  of  tbe  rejoinders,  except  the  fifth,  the 
court  sustained  plalntiCTs  demurrers.  Tbe 
fifth  rejoinder  set  up  that  the  plaintiff  was  es- 
topped to  rely  on  the  agreement  set  out  in  the 
replication,  and  recited  that  the  defendant  had 
made  inquiry  of  the  Elyton  Land  Company, 
with  Abemathy,  satisfactorily  settling  the 
matter,  and  said  nothing  about  the  agreement 
set  forth  In  the  replication;  thereby  leaving 
the  defendant  to  believe  tbat  he  was  released 
from  liability,  and  induced  to  take  no  steps  to 
protect  himself. 

On  the  trial  the  following  facts  were  shown: 
The  consideration  of  the  note  sued  on  was 
that  William  Hood  bargained  with  the  Elyton 
Land  Company  for  the  purchase  of  certain  lots 
of  ground  in  Birmingham  for  the  price  of  $3,- 
500,  $700  of  which  was  paid  in  cash;  and  four 
notes,  each  for  $700,  due  one,  two,  three,  and 
four  years  after  date,  were  given  by  Hood. 
At  the  same  time  the  Elyton  Land  Company 
executed  its  bond  for  title,  in  the  penal  sum  of 
$7,000,  In  usual  form,  and  conditioned  to  make 
titie  to  said  Hood,  his  heirs  or  assigns,  upon 
tbe  payment  of  said  notes.  On  the  2d  day  <tf 
March,  1887,  Hood  transferred  the  Ixmd  for 
titie  to  J.  C.  Abemathy,  who  assumed  tbe 
payment  of  the  notes  to  the  Elyton  Land  Com- 
pany; and  Hood,  by  writtoi  transfer  on  the 
back  of  the  bond,  In  which,  it  was  recited  tbat 
Abemathy  assumed  the  payments  of  these 
notes,  directed  the  Elyton  Land  Company  to 
execute  a  deed  to  Abemathy  "when  tbe  said 
Abemathy  shall  pay  or  cause  to  be  paid  to 
said  Elyton  Land  Company  all  the  purchase 
money,  with  accraed  interest  thereon,  due  the 
said  company."  After  this  transfer,  and  dur- 
ing the  latter  part  of  the  year  1887,  aliout  the 
time  the  first  maturing  note  fell  due.  Hood, 
who  had  other  dealings  of  shnllar  kind  with 
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the  Elyton  Land  Company,  waa  Is  the  office 
of  that  company,  settling  for  other  lots  pur- 
chased by  him,  when  he  was  called  on  for  the 
payment  of  the  note  then  dne,  given  for  the 
lots  which  he  had  sold  to  Abemathy.  He  in- 
formed them  that  he  had  transferred  the  bond 
for  title  to  Abernathy,  and  that  he  (Abemathy) 
was  to  pay  the  notes,  and  that  he  wovdd  see 
him  about  it  He  did  see  Abernathy,  who 
agreed  to  arrange  the  matter,  and  Hood  told 
the  BUyton  Land  Comi>any  of  this  promise  of 
Abemathy.  Some  months  afterwards  he  was 
again  at  the  office  of  the  Elyton  Land  Com- 
pany, settling  for  matters  owed  by  him  (Hood)^ 
and  asked  whether  Abemathy  had  settled  the 
matter,  and  he  was  told  that  be  had  "arranged 
it  satltfactorily."  Hood  was  Informed  by 
Abemathy  and  by  the  public  record  that  the 
Elyton  I^nd  Company  had  made  him  (Aber> 
nathy)  a  deed,  and  taken  from  him  a  mort- 
gage. Hood  was  not  approached  again  rela- 
tive to  the  matter  until  the  latter  part  of  1896, 
jnst  before  this  snit  was  brought,— some  nine 
years  frcm  the  maturity  of  the  first  note,  and 
aix  years,  lacking  a  day  cft  two,  from  the  ma- 
turity of  the  last  maturing  note.  The  proof 
farther  shows  that  on  October  12,  1888,  the 
Elyton  Land  Company  took  from  Abernathy 
two  notes  for  this  debt,— one  for  1218.14,  due 
April  12,  18S9,  and  one  for  $3,000,— payable 
in  installments  of  fl50  and  9300  each,  and 
payable  on  the  12th  days  of  April  and  October 
of  each  year,  until  October  12,  1896,  when  the 
last  Installment,  of  $300,  fell  due.  This  note 
was  accompanied  by  Interest  coupons  for  inter- 
est payable  each  six  months.  On  the  4th  of 
March,  1889,  nearly  five  months  after  taking 
the  notes,  the  Eiyton  Land  Company  executed 
to  Abemathy  a  deed  of  conveyance,  vesting 
him  with  the  legal  title  to  the- lots  described  In 
the  bond  for  title,  and  simultaneously  took 
from  him  a  mortgage  on  the  lots  to  secure  the 
notes  made  by  Abemathy,  dated  October  12, 
1888.  Both  of  these  papers  (the  deed  and 
mortgage)  were  filed  for  record  and  recorded 
March  14, 1889.  The  deed  made  by  the  Elyton 
land  Company  to  Abemathy  recited,  as  the 
consideration  thereof,  the  fact  of  the  sale  to 
Hood,  the  transfer  by  him  to  Abemathy  of 
the  title  bond,  and  that  J.  C.  Abemathy  had 
executed  to  the  Elyton  Land  Company  "two 
notes,  dated  October  12th,  1888,"  amounting 
to  $3,218.14.  The  mortgage  recited  the  same 
facts  as  to  the  sale  to  Hood,  the  transfer  of 
the  bond  for  tlUe,  the  execution  by  Abemathy 
of  two  notes,  dated  October  12,  1888,— one  for 
?2iai4,  and  the  other  for  $3,000.  This  mort- 
gage, among  other  provisions,  secured  reasona- 
ble attorney's  fees,  and  provided  that  It  might 
be  foreclosed  upon  faUore  to  pay  any  install- 
ment of  principal  or  Interest  semiannually, 
that  sale  might  be  made  on  30  days'  notice, 
and  that  the  Elyton  Land  Company  might 
make  the  sale,  and  might  become  purchaser  at 
such  sale.  All  of  these  transaction  with  Aber- 
nathy, the  taking  the  notes  of  October  12, 
1888,  the  maldng  of  the  deed,  and  taking  the 
mortgage  of  March  4,  1889,  were  wholly  with- 


out the  knowledge  or  consent  of  Hood.  It 
was  further  shown  by  the  evidence  that  on 
March  4,  1889,  contemporaneously  with  the 
execution  of  the  deed,  the  agreement  which 
was  made  by  and  between  the  Elyton  Land 
Company  and  Abemathy,  which  is  set  out  in 
the  replication,  was  entered  into,  but  that  said 
agreement  was  not  recorded,  and  that  the  de- 
fendant did  not  Icnow  of  it  until  the  Institution 
of  the  suit.  The  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  upon 
the  hearing  of  all  the  evidence  the  court  ren- 
dered Judgment  for  the  defendant,  to  the  rendi- 
tion of  which  judgment  the  plaintiff  duly  ex- 
cepted. The  plaintiff  appeals,  and  assigns  as 
error  the  ralings  upon  the  evidence  to  which 
exceptions  were  reserved,  and  the  rendition  of 
judgmmt  for  the  defendant 

Alex.  T.  London  and  John  London,  for  ap- 
pellant   George  A.  Evans,  for  appellee. 

TYSON,  J.  It  is  conceded  by  cotmsel  for 
appellant  that  the  defendant  was  a  surety  for 
Abemathy  after  the  acceptance  by  the  plain- 
tiff of  his  promise  to  pay  the  four  promissory 
notes  held  by  it,  executed  by  the  defendant, 
aggregating  the  sum  of  $2,800,  each  for  $700, 
dated  November  30,  1886,  and  due,  respective- 
ly, one,  two,  three,  and  four  years  after*  date^ 
with  interest,  for  the  purchase  of  certain  lots 
sold  by  plaintiff  to  defendant.  The  mortgage 
executed  by  Abemathy,  and  the  deed  from 
plaintiff  to  him,  and  the  agreement  executed 
by  plaintiff  and  Abemathy  extending  the  time 
of  payment  of  the  debt  assumed  by  him,  with 
defendant  of  date  March  4,  1889,  are  prac- 
tically the  same.  In  substance  and  legal  effect, 
as  those  constmed  by  this  court  In  Hodges  v. 
Land  Co.,  109  Ala.  617,  20  South.  23.  The  dis- 
tinctive difference  between  the  facts  of  that 
case  and  this  one  grows  out  of  the  fact  that 
the  notes  executed  by  Abernathy  to  the  plain- 
tiff for  the  indebtedness  assumed  by  him  pur- 
port on  their  face  to  have  been  executed  near- 
ly five  months  prior  (to  wit,  October  12,  1888) 
to  the  agreement  between  the  plaintiff  and 
Abemathy  providing  for  the  extension  of  time 
to  Abemathy,  and  the  preservation  of  the 
rights  of  the  defendant  as  surety.  If  the  fact 
is  established  by  the  evidence  that  the  plain- 
tiff accepted  the  notes  of  date  October  12, 
1888,  on  that  day,  without  the  consent  of  the 
defendant,  this  was  an  alteration  of  the  terms 
of  the  defendant's  contract  as  surety,  and  dis- 
charges him  from  all  liability.  And  this  Is 
trae  notwithstanding  there  may  have  been  no 
agreement  between  plaintiff  and  Abernathy, 
other  than  the  implied  one  which  arises  out 
of  the  making  of  the  notes  by  Abemathy  pay- 
able to  the  plaintiff  at  a  different  time  fixed 
in  defendant's  notes  assumed  by  Abemathy. 
The  contention  of  appellant's  counsel  is  that 
as  the  only  evidence  offered  in  the  cause  in 
support  of  the  averment  of  the  plea  that  on 
the  12th  day  of  October,  1888,  the  plaintiff, 
for  a  valuable  consideration,  agreed  with 
Abemathy  to  extend  the  time  within  which  to 
pay  the  notes  of  the  defendant  assumed  by 
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him,  and  did  on  that  date  accept  the  two  notes 
(describing  them),  was  the  notes  by  Abemathy 
to  plaintiff,  dated  October  12, 1888,  for  $218.14, 
payable  April  12,  1889,  and  one  for  $3,000,  of 
the  same  date,  and  payable  in  12  installments, 
every  six  months,  beginning  April  12,  1891, 
and  rannlng  to  October  12,  1896,  coupons  for 
the  semlaimTial  Interest  due  upon  the  note, 
and  the  bond  for  title  from  plaintiff  to  de- 
fendant, and  the  assignment,  this  was  not 
sufficient  to  estabilsb  the  fact  of  an  agreement 
to  extend  the  time  in  which  the  notes  execut- 
ed by  the  defendant  were  to  be  paid.  The 
whole  theory  of  this  Insistence  is  based  up- 
on the  fact  that  the  $218.14  note  due  April  12, 
1889,  and  a  portion  of  the  installments,  as  pro- 
vided in  the  $3,000  note,  did  not  extend  beyond 
the  day  fixed  in  the  note  of  the  defendant  (the 
foundation  of  this  suit)  for  its  maturity.  The 
fallacy  of  this  theory  can  be  shown  by  a  resort 
to  the  evidence.  Independent  of  Its  unsonnd- 
ness  as  a  matter  of  law.  On  the  12tb  day  of 
October,  1888,  Abemathy,  the  principal,  owed 
to  the  plaintiff  three  notes,  of  $700  each,  with 
interest  from  November  30,  1886,  due,  respec- 
tively, November  30, 1888,  November  30,  1889, 
and  November  30,  1890,  and  a  past-due  note 
of  $700,  with  interest,  due  November  30,  1887, 
for  the  payment  of  aU  of  which  the  defendant 
was  his  surety.  The  notes  given  by  him  not 
only  extended  the  Indebtedness  evidenced  by 
the  past-due  note,  but  extended  the  entire  prin- 
cipal of  the  debt,  beyond  the  maturity  of  the 
last  note  of  the  defendant,  to  wit,  April  12, 
1891.  So  we  have  not  only  a  change  in  the 
terms  of  the  defendant's  contract  as  to  the 
date  of  payment,  but  we  have  an  extension  of 
the  time  to  Abemathy,  beyond  the  date  of  the 
maturity  as  to  the  principal  of  the  debt,  of  all 
the  notes.  We  have  no  doubt  this  was  suffi- 
cient, if  the  notes  were  delivered  by  Aber- 
nathy  to  plaintiff,  to  prove  the  allegations  of 
the  fourth  plea.  The  taldng  of  them  by  the 
plaintiff  suspended  the  right  of  action  on  the 
debt  until  their  maturity,  although  there  may 
have  been  no  express  agreement  to  that  ef- 
fect; and  the  defendant,  as  surety  on  flie  orig- 
inal debt,  was  thereby  released,  unless  he  con- 
sented to  the  arrangement  Insurance  Co.  T. 
Randall,  71  Ala.  220;  Railway  Co.  v.  Brewer, 
76  Ala.  135;  Haden  v.  Brown,  18  Ala.  &iX;  2 
Brandt,  Sur.  §§  343,  360.  As  said  in  Insurance 
Co.  V.  Randall,  supra:  "When  a  note  or  bill 
Is  thus  taken  in  consideration  of  a  pre-exist- 
ing debt,  there  may  be  no  express  agreement 
that  indulgence  stiail  oe  given  on  the  original 
debt  until  the  maturity  of  the  note  or  bill,  nor 
an  express  agreen<>nt  that  indulgence  or  for- 
bearance Is  the  eonslderation.  The  parties 
must  be  presumed  to  Intend  the  legal  conse- 
quences of  their  acts,  and,  as  the  legal  conse- 
quences are  the  tying  up  the  hands  of  the 
creditor  during  the  period,— the  right  of  action 
on  the  original  debt  is  suspended,  secwing  in- 
dulgence to  the  debtor  for  that  period,— the 
transaction  has  the  legal  effect  it  would  have. 
If,  in  express  terms,  it  had  been  stipulated 
such  effect  would  result    The  creditor  suffers 


the  detriment,  the  debtor  obtains  the  benefit, 
which  would  be  suffered  or  derived,  if.  In 
words,  the  legal  consequences  of  the  transao 
tlon  had  been  expressed  as  matter  of  a<tee- 
ment" 

Were  the  notes  of  Abemathy  delivered  to 
the  plaintiff  on  the  day  of  their  date?  The 
presumption  is  that  they  were,  and  thehr  date, 
as  shown  by  the  face  of  the  notes,  Is  prima 
facie  evidence  of  the  true  date  of  their  mwlrins 
and  delivery.  Aldridge  v.  Bank,  17  Ala.  45; 
Bums  V.  Moore,  76  Ala.  339. 

The  introduction  of  these  notes  In  connec- 
tion with  the  bond  for  title,  and  assignment 
thereof  by  defendant  to  Abemathy,  proved 
the  facts  alleged  in  his  fourth  plea,  and  shift- 
ed the  burden  of  proof  upon  the  plaintiff  to 
prove  the  facts  alleged  in  his  special  replica- 
tion thereto.  In  this  replication  it  is  alleged 
that  the  notes  of  Abemathy  of  date  October 
12,  1888,  were  executed  contemporaneously 
with  the  agreement  of  March  4, 1889,  preserv- 
ing the  rights  of  the  defendant  as  surety.  The 
only  evidence  relied  upon  in  support  of  this 
replication  (it  not  being  disputed  that  the  de- 
fendant knew  nothing  of  the  execution  of  the 
notes)  is  the  recitals  found  in  this  agreement, 
the  mortgage  of  Abemathy  to  secure  his  notes, 
and  the  deed  from  plaintiff  to  him  to  the  lan'l. 
There  is  nothing  in  either  of  these  Instrumeuta 
which  tends  in  the  remotest  degree  to  contra- 
dict the  date  of  the  notes  as  It  appears  on 
them.  On  the  contrary,  in  each  of  them, 
wherever  reference  is  made  to  the  notes,  the 
words  "has  executed"  are  invariably  iised; 
and,  we  may  add,  the  conduaion  is  Inevitable, 
from  the  evidence,  that  the  agreement  was 
an  afterthought,  and  not  In  the  contemplation 
of  the  parties  on  the  day  the  notes  were  ex- 
ecuted. Besides,  the  dates  fixed  for  the  ma- 
turity of  the  installments,  being,  respectivdy, 
April  12th  and  October  12th,  are,  to  our  minds, 
conclusive  of  their  delivery  on  the  date  they 
bore  date.  The  defendant  was  discharged 
from  liability  when  the  agreement  of  Bdaich 
4th  was  made,  and  therefore  he  cannot  pos- 
sibly be  affected  by  any  of  its  terms. 

What  we  have  said  renders  it  unnecessary 
to  review  the  rulings  of  the  court  upon  the 
pleadings.  The  judgment  of  the  court  most 
be  affirmed.    Affirmed. 


(la  Ala.  272) 

ANDERSON  et  al.  t.  ENGLISH  et  aL 

(Supreme  Court  of  Alabama.    April  19,  1809.) 

SAUM  —  EVIPBNOH — BUHOBir  ov  Pbooi' — Instbtto- 
Tiom — ^Nbw  Tbul. 

1.  In  an  action  for  ^oods  sold  and  delivered, 
a  memorandum  containing  a  true  copy  of  the 
original  entries  in  plaintifTs  boolts,  made  at 
the  time  of  delivery,  and  showing  the  quantity 
of  goods  delivered,  may  be  used  by  a  witness 
in  refreshing  his  recollection  as  to  the  quanti- 
ty of  goods  sold,  where  it  appears  that  he  was 
present  when  such  original  entry  was  made, 
and  personally  knew  it  to  be  correct. 

2.  A  refusal  to  grant  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the  evi- 
dence will  not  be  reversed  on  appeal  where 
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there  is  no  preponderance  of  testimony  on  either 
aide. 

3.  An  InBtrurtion  that,  "In  order  to  establish 
a  change  in  the  contract  between  the  parties 
after  it  was  made,  the  burden  is  upon  thb 
party  asserting  such  change  to  have  been 
made,"  is  proper. 

4.  An  instruction  erroneously  imposing  upon 
defendant  the  burden  of  proof  as  to  a  part  of 
plaintiffs  case,  is  not  ground  for  a  new  trial, 
where  such  instruction  postulates  all  the  facta 
necessary  to  plaintiff's  recovery,  which,  if 
found  to  be  true,  leaves  nothing  to  be  ascertain- 
ed by  the  jury  under  the  rule  announced  as  to 
the  burden  of  proof. 

5.  Error  in  refusing  a  proper  instruction 
to  the  jury  at  the  request  of  the  losing  party 
is  without  prejudice  where  the  purpose  of  the 
instruction  is  effected  l^  a  correction  of  the 
judgment. 

6.  In  an  action  for  goods  sold  and  delivered 
under  an  express  contract,  an  instruction,  ask- 
ed by  defendant,  that,  if  the  jury  find  that  the 
minds  of  the  parties  did  not  meet  on  the  princi- 
pal parts  of  the  alleged  agreement,  there  was 
no  contract,  and  they  must  find  that  there  was 
no  express  contract  between  the  parties,  was 
properly  refused  aa  excluding  the  Idea  of  an  im- 
plied contract. 

Appeal  from  city  court  of  Birmingham;  W. 
W.  Wilkerson,  Judge. 

Action  by  English  &  Webb  against  George 
L.  AnderBon,  and  another.  There  was  judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

This  was  an  action  to  recover  the  value  of 
certain  lumber  sold  to  the  defendants,  and  also 
to  establish  and  fix  a  lien  on  the  buUding  into 
Which  thelumber  went  The  defendants  admit- 
ted the  purchase  of  certain  luml>er  from  the 
plaintiffs,  and  tendered  the  amount  due  there- 
from, and  kept  the  tender  good,  and  as  to  the 
balance  they  pleaded  the  general  Issue.  There 
was  a  dispute  between  the  parties,  not  only 
as  to  the  quantity  of  lumber  delivered,  but 
as  to  the  terms  of  the  oral  contract  under 
which  it  was  delivered.  English,  one  of  the 
plaintiffs  below,  testified,  in  substance,  that 
he  bought  two  old  houses  from  the  Elyton 
Land  Company,  18x36  feet,  and  two  stories 
high,  which  he  was  to  tear  down,  and  remove 
from  the  premises;  that  he  entered  into  an 
agreement  with  Webb,  by  which  he  was  to  su- 
perintend the  tearing  down  of  the  houses  for  a 
share  of  the  proceeds;  that  Webb  made  a 
contract  with  the  defendant  below  to  build  a 
fence  around  a  lot  100  feet  square  out  of  some 
o(  the  lumber  in  these  buildings;  that,  after 
this  contract  was  made,  witness  saw  Ander- 
son, who  stated  that  he  would  want  2,500  feet 
more  of  lumber,  which  witness  agreed  to  fur- 
nish him  at  $6  a  thousand;  that  he  delivered 
the  2,500  feet,  and  afterwards  Ajiderson  said 
he  would  want  more  lumber;  that  with  the 
first  load  of  additional  lumber  thus  sent,  a 
memorandum,  or  receipt,  showing  the  quan- 
tity of  the  lumber  on  the  load,  to  be  signed 
by  the  defendant  Anderson,  was  also  sent; 
that  Anderson's  agent  refused  to  sign  the  re- 
ceipt, and  Anderson,  when  sent  for,  also  re- 
fused to  sign  it,  stating  that  he  could  not  af- 
ford to  stop  work  to  measure  up  loads  of  lum- 
ber of  odd  sizes  and  dimensions,  and  the  wit- 


ness states  that  thereupon  the  following  agree- 
ment was  made:  "That  they  could  Just  go 
ahead,  and  send  over  all  the  lumber  they  had, 
and  that  he  would  use  what  he  wanted,  pay- 
ing them  therefor  at  the  rate  of  $6  per  thous- 
and, and  what  was  left  over  he  would  re- 
turn to  them."  To  show  what  quantity  of 
lumber  had  been  delivered,  the  witness  was 
asked:  If  be  had  any  memorandum  showing 
the  amount  of  lumber  that  had  been  furnished 
by  plaintiffs  to  the  defendant,  to  which  he  an- 
swered, "Tes."  The  witness  English  was 
handed  a  paper,  or  rather  several  leavea  from 
a  book  containing  an  account  of  lumber  claim- 
ed to  Iiave  been  delivered  to  defendants,  from 
which  he  began  to  testify,  using  the  -same  as 
a  memorandum.  Defendants  objected  to  wit- 
ness using  the  paper  as  a  memorandom,  and 
asked  to  be  allowed  to  interrogate  the  witness 
as  to  how  the  said  account  was  made,  which 
was  allowed.  In  answer  to  questions  by  de- 
fendants' attorney,  witness  stated  that  the 
original  entries  were  made  at  the  time  the 
hauling  was  being  done,  which  hauling  was 
supervised  by  himself  and  Webb;  that  he  did 
not  make  all  the  entries;  that  be  made  some 
and  Webb  made  some;  that  they  were  together . 
when  those  made  by  Webb  were  made  by  him. 
In  response  to  a  question  by  the  court,  the 
witness  stated  that  he  saw  Webb  make  the 
entries  made  by  him,  and  knew  them  to  be 
correct  at  the  time.  Witness  further  stated 
that  the  paper  held  by  him  was  not  the  origin- 
al entries,  but  a  copy  thereof,  made  by  him- 
self. The  court  thereupon  overruled  defend- 
ants' objection,  and  defendants  excepted. 
Witness  stated  that  the  account,  as  shown  by 
the  memorandum,  was  correct,  and  that  they 
had  delivered  to  the  defendants,  14,748  feet 
of  lumber;  that  no  account  of  the  lumber  has 
ever  been  given  to  the  defendants,  but  he  had 
called  on  the  defendant  Anderson,  and  de- 
manded pay  for  the  whole  amount  at  $6  per 
thousand;  and  that,  when  the  said  demand 
was  made,  Anderson  insisted  that  they  should 
go.  up  and  measure  the  house,  and  see  how 
much  of  the  plaintiffs'  lumber  was  used  there- 
in, but  witness  declined  to  make  such  meas- 
urements, or  rely  thereon.  Plaintiffs  offered 
In  evidence  a  claim  of  lien  for  $88.48  on  the 
foundry  building  of  the  G.  L.  Anderson  Com- 
pany, limited,  to  which  was  attached  a  paper 
purporting  to  be  a  statement  of  the  lumber 
furnished,  which  said  claim  was  filed  In  the 
office  of  the  judge  of  probate  on  the  13th  of 
August,  1896.  Plaintiffs  also  offered  In  evi- 
dence a  notice  to  6.  L.  Anderson  Company, 
Limited,  of  the  filing  of  said  lieu.  For  the 
defendants,  G.  L.  Anderson  testified  that 
after  he  had  made  the  contract  for  the  build- 
ing of  the  fence  around  the  lot  upon  wlilch 
the  house  in  question  was  built  he  made  an- 
other contract  with  the  plaintiffs.  In  which  it 
was  agreed  that  the  G.  L.  Anderson  Company, 
Limited,  was  to  take  enough  of  the  old  lum- 
ber which  the  plaintiffs  liad  to  Inclose  the 
front  of  the  building,  and  that  he  would  pay 
for  such  luml>er  at  the  rate  of  $6  per  month; 
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that  when  the  flrtst  load  of  lumber  was  sent 
to  htm  he  refused  to  sign  a  receipt  or  memor- 
andum which  was  sent  to  him,  and  thereupon 
the  following  agreement  was  made  between 
him  and  the  plaintiffs:  That  they  (the  plain- 
tiffs) "would  send  over  to  the  lot  upon  which 
he  was  building  the  lumber  they  deemed  nec- 
essary, and  after  the  work  was  completed 
they  would  measure  It  up,  and  he  (the  de- 
fendant) would  pay  them  for  it  at  the  rate 
of  16  per  thousand  for  all  that  he  had  used"; 
and  It  was  further  agreed  "that,  if  there  was 
any  lumber  in  the  yard  belonging  to  plaintiffs 
which  was  unused  after  completing  plaintiffs' 
building,  they  could  hold  it  off  or  sell  it  there- 
from." The  other  testimony  for  the  defend- 
ants given  by  G.  L.  Anderson  and  the  other 
witnesses  Introduced  by  him  was  to  the  effect 
that  there  were  not  exceeding  7,(XX)  feet  of  the 
lumber  purchased  from  plaintiffs  used  by  him 
in  the  erection  of  said  building.  Upon  the 
introduction  of  all  the  eTldence,  the  court,  at 
the  request  of  the  plaintiffs,  gave  to  the  jury 
the  following  written  cturges:  (1)  "In  order 
to  establish  a  change  in  the  contract  between 
the  parties  after  it  was  made,  the  burden  of 
proof  is  upon  the  party  asserting  such  change 
to  have  been  made."  (2)  "If  the  Jury  find 
that  the  contract  between  the  parties  was 
silent  as  to  what  portion  of  the  lunber  de- 
livered was  to  "be  paid  for,  and  that  after 
plaintiffs  offered  to  deliver  or  began  to  de- 
liver it  as  claimed  by  defendants,  that  it  was 
then  agreed  that  only  such  lumber  as  was 
used  in  the  building  should  be  paid  for,  the 
burden  of  proof  as  to  such  new  agreement  is 
upon  the  defendants."  (3)  "If  the  jury  be- 
lieve from  the  evidence  that  the  plaintiffs  de- 
livered to  the  defendants  lumber  with  which 
to  build  under  a  contract  for  payment  at  six 
dollars  per  thousand  for  so  much  thereof  as 
might  be  used,  and  the  remainder  to  l}e  re- 
turned, then  defendants  would  l>e  liable  at 
said  price  for  all  of  said  lumber  so  delivered 
and  not  returned."  (4)  "If  the  Jury  believe 
from  the  evidence  tiiat  plaintiffs  delivered  to 
defendants  lumber  with  which  to  bnlld  a 
house  under  a  contract  for  payment  at  $6  per 
thousand  for  so  much  thereof  as  should  be 
used  in  said  house,  and  the  remainder  to  be 
returned,  defendants  would  be  liable  at  said 
price  for  all  of  said  lumber  so  delivered  and 
not  returned,  both  that  used  in  the  house  and 
that  not  so  used,  but  not  returned."  The  de- 
fendants separately  excepted  to  the  giving  of 
each  of  these  charges,  and  also  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of 
the  following  charges  requested  by  them:  (1) 
"I  charge  you  that  under  the  evidence  in  this 
case  the  plaintiffs  are  not  entitled  to  any 
lien."  (2)  "In  order  to  make  a  contract,  the 
minds  of  the  parties  must  meet  on  an  ma- 
terial parts  of  the  proposed  agreement,  and. 
If  you  find  that  the  plaintiffs  Intended  one 
thing  and  the  defendants  understood  that  an- 
other thing  was  Intended,  then  there  would 
be  no  contract,  and  you  must  find  that  there 
was  no  express  contract  between  the  parties." 


There  was  a  verdict  returned  in  favor  of 
the  plaintiffs  assessing  their  damages  at  $88.- 
40,  the  amount  claimed  in  the  complaint,  and 
declaring  that  the  plaintiffs  were  entitled  to 
a  lien  on  the  building  described  in  the  com- 
plaint for  that  amount  Thereupon  the  de- 
fendants made  a  motion  for  the  court  to  set 
aside  said  verdict,  and  to  grant  a  new  trial, 
assigning  several  groonds,  the  substance  of 
which  was  that  the  verdict  was  contrary  to 
the  evidence,  and  tliat  tiie  court  erred  in  giv- 
ing the  charges  requested  by  the  plaintiffs, 
and  refusing  to  give  the  cliarges  requested  by 
the  defendants.  Upon  this  motion  being  con- 
sidered by  the  court,  the  following  order  was 
made:  "Plaintiffs  consenting  thereto,  the 
Judgment  in  this  cause  is  amended  by  declar- 
ing a  lien  In  plaintiffs'  favor  on  the  property 
described  in  the  complaint  for  only  (42,  and 
thereupon  this  motion  is  overruled."  To  this 
ruling  the  defendants  duly  excepted.  The 
Judgment  was  entered  in  accordance  with  the 
verdict  of  the  Jury.  The  defendants  appeal,- 
and  assign  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Alex  T.  London  and  John  Ijondon,  for  ap- 
pellants.   Benners  &  Benners,  for  appellees. 

TTSON,  J.  The  trial  Jndge  did  not  permit 
the  memorandum  made  by  one  of  the  plain- 
tiffs from  the  original  entries  to  be  introduced 
In  evidence.  He  only  permitted  each  of  the 
plaintiffs,  who  testified  as  witnesses,  to  use 
this  memorandum  In  refreshing  their  recol-- 
lections  of  the  quantity  of  lumber  claimed  by 
them  to  have  been  delivered  to  the  defend- 
ants. Each  of  them  testified  that  they  were 
present  when  all  the  lumber  claimed  to  have 
been  delivered  was  hauled,  and  each  had  a 
personal  supervision  of  "each  load"  delivered; 
that  the  original  entries  showing  the  quantity 
of  lumber  In  feet  were  entered  at  the  time 
of  the  delivery,  and  were  made  by  each  of 
the  witnesses  in  the  presence  of  each  other, 
and  each  knew  them  all  to  be  correct;  that 
the  memorandum  used  by  them  was  a  correct 
copy  of  the  original  entries,  and  each  knew 
it  to  be  correct  Each  testified  that  they 
knew  the  quantity  of  lumber,  as  shown  by 
the  memorandum,  had  been  delivered  to  de- 
fendant There  was  no  error  in  the  ruling  of 
the  court  in  allowing  the  witnesses  to  use  the 
memorandum  for  the  purpose  of  refreshing 
their  recollection.  Acklen's  Ex'r  v.  Hickman, 
63  Ala.  494;  Oalloway  v.  Vamer,  77  Ala.  641. 
and  authorities  there  cited.  It  may  be  re- 
garded as  a  settled  rule  of  law  in  this  state 
that  this  court  will  not  reverse  the  decision 
of  the  trial  court  refusing  to  grant  a  new  trial 
on  the  ground  tliat  the  verdict  of  the  Jury  was 
contrary  to  the  evidence,  unless,  after  allow- 
ing all  reasonable  presuihptlonB  of  its  correct- 
ness, the  preponderance  of  the  evidence 
against  the  verdict  Is  so  decided  as  to  clearly 
convince  the  court  that  it  was  wrong  and 
unjust  Cobb  v.  Malone,  92  Ala.  630,  9 
South.  738,  and  authorities  there  cited;  Terst 
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T.  O'Neal.  108  Ala.  250,  19  Soutii.  SOT;  Davia 
T.  Miller,  lOe  Ala.  688,  19  South.  099. 

The  matter  of  serlona  dispute,  stating  It 
succinctly,  uiMn  the  trial,  between  the  patties 
litigant,  waa  aato  what  were  the  terms  of 
the  contract  under  which  the  plaintiffs  sold 
and  the  defendants  purchased  the  lumb»,— 
the  subject-matter  forming  the  basis  of  val- 
ues upon  which  the  plaintiffs  predicated  their 
rights  of  recoTerjr.  The  plaintiffs'  contention 
was  that  by  the  contract  of  sale  the  defend- 
ants were  to  use  so  much  of  the  lumber  de- 
livered and  to  be  delivered  upon  defendants' 
lot  by  them  as  they  (defeoadants)  needed  in 
the  construction  of  their  building,  paying 
them  therefor  at  the  rate  of  sis  dollars  per 
thousand,  and  the  renuiinder  they  were  to  re- 
turn to  them.  This  contention  was  made  out 
by  their  testimony,  if  believed  by  the  Jury. 
The  defendants'  contention  was  that  they  only 
purchased  lumber  from  plaintiffs  to  construct 
their  building,  and  that,  if  there  was  any  lum- 
ber in  the  yard  (their  lot)  belonging  to  the 
plaintiffs,  unused,  after  they  completcTd  their 
building,  tiiey  were  to  haul  it  away,  and  make 
sale  of  it;  and  their  contention  was  supported 
by  tbebr  testimony  and  one  other  witness.  So, 
inractlcally,  resolved  to  the  last  analysis,  wa 
are  presented  with  the  question  as  to  whether 
this  court  will  reverse  the  rulings  of  the  trial 
court  for  refusing  to  disturb  the  verdict  of 
the  jury  when  the  contest  over  the  main  Is- 
sue Is  supported  by  the'  testimony  of  two 
witnesses  upon  each  side.  To  do  so  would 
clearly  violate  the  rule  above  stated  as  gov- 
erning this  court  in  the  revision  of  the  deci- 
sions of  the  trial  courts  in  refusing  new 
trials. 

The  only  other  assignments  of  error  Insist- 
ed upon  in  argument  relate  to  the  giving  of 
written  dtarges  requested  by  the  plaintiffs, 
and  the  refusal  to  give  two  charges  request- 
ed by  the  defendants.  Charge  No.  1  given  at 
the  request  of  plaintiffs  was  abstract,  but  as- 
serts a  correct  proposition  of  law.  The  giv- 
iiig  of  It  was  not  a  reversible  error.  Schaun- 
gnt's  Adm'r  v.  Udell,  98  Ala.  302,  9  South. 
560;  Payne  v.  Crawford,  102  Ala.  387,  14 
South.  864.  Charge  No.  2  given  at  the  re- 
quest of  plaintiffs,  In  my  opinion,  misplaced 
the  burden  of  proof.  In  the  count  of  the 
complaint  seeking  to  flz  a  material  man's  lien 
for  the  lumber  which  the  plaintiffs  furnished 
to  defendants  it  is  averred  that  the  lumber 
furnished  by  plaintiffs  was  used  by  defoid- 
ants  In  the  construction  of  their  building  un- 
der their  contract  of  purchase.  Certainly 
they  were  bound  to  prove  the  existence  of 
such  contract,  and  had  to  establish  the  liabili- 
ty of  the  defendants  to  them  for  all  lumber 
sold  to  them  under  It  as  well  as  all  furnished 
outside  of  ft  Under  the  terms  of  the  con- 
tract as  insisted  upon  by  plaintiffs  the  burden 
was  upon  them  not  only  to  prove  to  the  rea- 
sonable satisfaction  of  the  Jury  the  quantity 
and  value  of  the  lumber  used  by  defendants 
In  the  buUdlHg,  but  the  quantity  and  value  of 
the  remainder  they  were  to  return  to  them. 


The  evidence  disclosing  a  special  contract  un- 
der which  the  greater  portion  of  the  lumber 
was  sold  by  plaintiffs  to  defendants,  the  onus 
was  upon  the  plalntUEs  to  prove  every  term 
of  the  contract  by  which  the  liability  of  the 
defendants  became  fixed.  This  is  true,  not- 
withstanding  the  comitelut  contains  only  the 
common  coimts  alleging  such  indebtedness. 
Bailroad  Co.  v.  Nabors,  37  Ala.  489;  Snedlcor 
V.  Leachman,  10  Ala.  330.  Cbarges  S  and  4 
given  at  the  request  of  plalntlfls  were  free 
from  «rror.  Charge  1  requested  by  defend- 
ants should  have  been  given.  But  the  correc- 
tion by  the  court  of  the  Judgment  relieved  the 
erroneous  refusal  of  it  of  all  injury  to  the  de- 
fendants. I  am  of  the  (H>lnlon  that  charge 
No.  2  requested  by  defendants  should  have 
been  glv»i.  It  asserts  the  elementary  propo- 
sition of  law  that  there  must  be  a  meeting  oC 
the  minds  of  the  plaintiffs  and  defendants  (m 
all  material  terms  of  the  contract,  in  order 
that  an  express  contract  can  exist  between 
them.  There  could  have  been  no  recovery  up- 
on an  implied  contract  imder  the  evidence  in 
the  cause,  and  therefore,  if  there  was  no 
meeting  of  the  minds  of  the  parties  upon  ev- 
ery material  term  of  the  special  contract 
which  was  shown  without  dispute  to  have  ex- 
isted between  the  parties,  the  plaintiffs  were 
not  entitled  to  -recover.  Snedlcor  v.  Leach- 
man,  supra.  A  majority  of  the  court  are  of 
the  opinion  that  there  was  no  error  commit- 
ted by  the  trial  court  with  respect  to  the  two 
charges.  They  construe  charge  2  given  for 
the  plaintiffs  to  postulate  all  the  facts  which, 
If  found  by  the  Jury  to  be  true,  left  nothing 
to  be  ascertained  by  them,  and  therefore  no 
room  for  the  application  of  the  doctrine  ot 
burden  of  proof  Invoked  in  the  last  clause. 
Charge  No.  2  refused  to  the  defendants  they 
think  was  properly  refused,  because  In  as- 
serting that  In  the  absence  of  aggregatio 
mentliun  there  would  be  no  contract,  excludes 
the  possibility  of  an  implied  contract  Af- 
firmed. 


(121  AJa.  421) 
BRINDLET  v.  BRINDLET. 

(Supreme  CJonrt  of  Alabama.    April  20,  1899.) 
HuBBAitn  AKD  Wna  —  Surr  roa  8bpasa.tb  Main- 

TMfASOB— TbMPOKABT  AUMONT— 

Covswbj  Fsas.  ' 

1.  On  decreeing,  on  the  merits,  that  a  wife 
Is  not  entitled  to  a  separate  maintenance,  it  is 
error  to  compel  performance  of  a  decree  for  ali- 
mony pendente  lite;  the  decree  allowing  it  be- 
ing interlocutory,  and  subject  to  future  modifi- 
cation. 

2.  An  allowance  of  a  soiicitor'B  fee,  made 
during  the  pendency  of  the  action  by  a  wife 
for  her  separate  maintenance,  should  be  can- 
celed on  tne  entry  of  a  final  decree  on  the 
merits  in  favor  of  the  husband,  where  it  ap- 
pears that  counsel  were  prosecuting  the  suit 
for  the  wife  under  a  champertous  agreement. 

Appeal  from  chancery  court,  Cullman  coun- 
ty;   William  H.  Simpson,  Chancellor. 

Bin  by  Annie  Brlndley  against  B.  P:  Brind- 
ley,  husband  of  the  complainant,  for  the  al- 
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lowauce  of  alimony  without  the  granting  of 
a  divorce.  The  grounds  upon  which  the  ali- 
mony was  asked,  and  the  facta  of  the  case, 
are  sufficiently  stated  In  the  opinion.  Upon 
the  final  submission  of  the  cause  upon  the 
pleadings  and  proof,  the  chancellor  decreed 
that  the  complainant  was  not  entitled  to  the 
relief  prayed  for  In  her  bill,  and  permanent 
alimony  was  denied  the  complainant  It  was, 
howerer,  adjudged  by  the  chancellor  that  "the 
decree  for  alimony  poidente  lite  must  be  ob- 
served and  performed.  The  complainant  was 
entitled  to  that  as  a  matter  of  right  under  the 
statute,  and  it  is  still  a  subsequent  liability 
solemnly  decreed  by  the  court,  and  Is  not  af- 
fected by  the  failure  of  the  complainant  to  ob- 
tabi  relief  on  the  final  hearing";  and  in  ac- 
cordance with  this  holding  the  chancellor  de- 
clared a  lien  on  the  defendant's  lands  for  the 
payment  of  the  monthly  allowances  as  there- 
tofore ascertained  by  the  register,  up  to  the 
rendition  of  the  Qnal  decree,  and  for  the  com- 
plainant's solicitor's  fee,  and  accordingly  or- 
dered the  sale  of  said  lands  If  such  allowances 
and  solicitor's  fee  were  not  paid  within  60 
days  after  the  date  of  the  rendition  of  the  de- 
cree. From  this  decree  the  defendant  appeals, 
and  assigns  the  rendition  thereof  aa  error. 
Reversed. 

J.  B.  Brown,  for  appellant.  A.  h.  Brown 
and  J.  J.  Curtis,  for  appellee. 

HARALSON,  J.  It  is  firmly  settled  by  the 
decisions  of  this  court,  In  consonance  with  the 
decisions  of  the  courts  of  other  states,— al- 
though it  may  t>e  that  the  weight  of  authority 
in  England  and  this  country  Is  opposed  to  the 
doctrine,— that  courts  of  equity  have  Jurisdic- 
tion to  grant  alimony  to  a  married  woman  in 
the  nature  of  maintenance,  unconnected  with 
any  proceedings  for  divorce.  Hinds  v.  Hinds, 
80  Ala.  225;  Murray  v.  Murray,  84  Ala.  363, 
4  South.  239;  Brindley  ▼.  Bclndley,  115  Ala. 
474,  22  South.  448. 

In  this  state,  we  have  no  statute  providing 
for  alimony  disconnected  with  a  suit  for  di- 
vorce, and  as  for  independent  proceedings  in 
that  behalf,  we  are  remitted  to  the  general 
principles  of  equity  courts  in  the  adjudication 
of  rights  between  the  parties.  But  in  di- 
vorce suits,  the  statute  does  provide  that 
"pending  a  suit  for  divorce,  the  court  must 
make  an  allowance  for  the  support  of  the 
wife  out  of  the  estate  of  the  husband,  suitable 
to  the  condition  of  his  estate  and  the  condi- 
tion in  life  of  the  parties."  Code  1896,  | 
1495  (2331).  Under  tibe  construction  placed 
on  this  statute,  the  allowance  of  temporary  ali- 
mony, or  alimony  or  support  pending  the  salt. 
Is  matter  not  of  discretion,  but  of  right  Ed- 
wards V.  Edwards,  80  Ala.  97.  Independent 
of  statute  providing  otherwise,  it  is  the  gen- 
erally conceded  rule,  that  the  allowance  of  ali- 
mony pendente  lite  in  suits  for  divorce,  is  not 
a  matter  of  absolute  right,  but  rests  in  the 
sound  discretion  of  the  court  2  Am.  &  Bug. 
Euc.  Law  (^  Ed^  101.    la  a  suit  srowcnted 


by  the  wife  for  alimony  alone,  it  is  manifest 
therefore,  that  a  court  of  equity  in  this  state 
la  not  bound  by  the  section  of  the  Code  above 
quoted,  to  allow  it  as  a  matter  of  right 

Another  well-recognized  principle  in  di- 
vorce suits,  uninfluenced  by  statute,  ia^  that 
"although  alimony  pendente  Ute  should  be  al- 
lowed without  an  examination  of  the  merits 
of  the  case,  yet  a  prima  facie  case  must  b* 
shown  in  behalf  of  the  wife,  and  where  she  is 
the  libelant  or  plaintiff,  it  should  appear  that 
the  suit  is  brought  in  good  faith,  and  not 
merely  for  the  purpose  of  obtaining  money 
from  her  husband;  for  if  it  appears  that  the 
suit  Is  without  Just  or  reasonable  foundation, 
or  is  pnHupted  by  malice  or  oppression  to- 
wards her  husband,  or  that  the  husband's 
success  Is  very  apparent,  no  allowance  should 
be  made  to  the  wife."  2  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  101. 

In  Spltler  v.  BpiUer,  108  m.  124,  it  was  de- 
termined, and,  aa  for  the  case  we  have  in 
hand,  pertinently  said,  that  "in  the  absence  of 
statutory  provisions  controlling  the  question, 
when  the  husband  obtains  a  divorce  on  ac- 
count of  the  misconduct  of  the  wife,  the  latter 
will  not  be  entitled  to  alimony.  2  Bish.  Mar. 
&  Div.  (4th  Ed.)  It  876.  877.  Looking  at 
the  question  on  principle,  the  rule  la  certainly 
in  harmony  with  other  general  rules  governing 
the  marital  relation,  as,  for  Instance,  the  com- 
mon-law duty  of  the  husband  to  support  the 
wife  is  not  absolute.  He  is  bound  to  support 
her  at  the  common  home,  and  not  under  an- 
other's roof,  unless  ills  own  Impropn  conduct 
has  forced  lier  to  sedc  shelter  elsewhere. 
Hence  if  she  abandons  her  home  without 
cause,  the  right  to  support  from  her  husband 
at  once  ceases."  And  this  is  true  not  only 
where  the  wife  abandons  the  husband  with- 
out Justifying  cause,  but  where,  from  her  own 
fault  he  abandons  her.  Angelo  v.  Angelo,  81 
III.  251;  Thompson  v.  Thompson,  3  Head,  527; 
Boggess  V.  Boggess,  4  Dana,  S07,  809;  Mar- 
tin V.  Martin,  8  N.  J.  Eq.  563;  Begbie  v.  Beg- 
ble,  7  N.  J.  Eq.  98;  Anon.,  4  Desaus.  Eq.  94; 
Kock  V.  Eock,  42  Barb.  616.  If  these  prin- 
ciples uncontrolled  by  statute  are  correct  for 
the  allowance  of  alimbny  pendente  lite  in 
suits  for  divorce,  they  apply  with  equal  or 
greater  reason  to  proceedings  for  alimony 
alone  Independent  of  divorce. 

The  court,  on  the  prima  facie  case  presented 
In  complainant's  bill,  ordered  a  reference  to 
ascertain  the  defendant's  faculties  and  what 
would  be  a  proper  allowance.  The  regista 
upon  evidence  taken,  reported  $6  a  month  and 
$25  solicitors'  fees  to  be  proper,  which  report 
was  confirmed.  An  appeal  was  taken  and  the 
decree  affirmed.  IIB  Ala.  474,  22  South.  448. 
It  was  said  In  that  case,  in  review  of  the  low- 
er court's  action,  "We  have  examined  the  evi- 
dence taken  before  the  register,  and  are  rea- 
sonably satisfied  that  the  allowance  made  Is 
not  excessive.  The  amount  allowed  by  the 
court  upon  the  report  of  the  register  is  moe- 
ly  interlocutory,  and  subject  to  the  further 
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orders  of  the  court  The  afflonot  may  be  in- 
creased or  diminished  daring  the  further  prog- 
ress of  the  cause,  as  the  necessities  of  the  par- 
ties and  Justice  may  demand."  When  the 
cause  returned  to  the  lower  court,  the  testi- 
mony was  taken  on  both  sides  upon  the  mer- 
its, and  the  case  was  submitted  thereon  for 
final  decree,  which  was  afterwards  rendered. 
From  that  decree  this  appeal  is  prosecuted. 

From  the  evidence,  the  complainant  utterly 
failed  to  make  out  the  charges  she  preferred 
against  her  husband  as  grounds  for  alhuony. 
Instead  of  his  abandoning  her,  it  is  made  plain 
that  she  abandoned  him  without  any  legal  ex- 
cuse therefor.  The  allegation  that  he  "ac- 
cused her  of  adultery,  and  made  base  and  vile 
diarges  against  her,  without  shadow  of  fomid- 
atlon  for  them,"  finds  no  support  la  the  evi- 
dence, but  is  satisfactorily  disproved.  In  his 
opinion  the  chancellor,  employing  language 
much  more  temperate  than  he  would  have 
been  Justlfled  in  employing,  said:  "She  was 
guilty  of  the  abandonment  and  manifested  no 
willingness  to  continue  to  reside  with  her  hus- 
band, and  furthermore  was  guilty  of  impro- 
prietieB  with  other  men."  A  careful  exam- 
ination of  the  evidence  leads  us  to  approve 
this  conclusion.  It  satisfies  us,  as  It  did  the 
court  below,  that  the  complainant's  suit  is  op- 
pressive and  entirely  wanting  in  merit  The 
defendant,  so  far  as  the  evidence  tends  to 
show,  while  not  profuse  In  his  attentions  to 
her,  accountable  for  reasons  that  are  pardon- 
able, was  never  harsh  or  cruel  to  his  wife. 
He  was  poor  and  perhaps  unable  to  supply 
more  abundantly  than  he  did,  and  seems  to 
have  manifested  a  submissive  rather  than  a 
revengeful  spirit  under  most  provoking  cir- 
cumstances. In  such  a  case,  can  it  be  main- 
tained on  any  principle  known  to  a  court  of 
equity,  that  the  respondent  should  be  made  by 
Us  decree  to  contribute  of  his  means  to  such 
an  unjust  and  oppressive  demand  as  is  pre- 
sented in  this  case?  Its  disposition  to  admin- 
ister Justice  would  be  seriously  questioned.  If 
not  dl^layed  to  prevent  exactions  so  shock- 
ing to  the  sense  of  Justice.  While  ascertain- 
ing that  complainant's  bill  on  the  facts,  was 
without  merit,  the  learned  chancellor  fell  Into 
the  Inadvertent  mistake  of  holding  that  the 
previous  interlocutory  decree  for  temporary 
allowance  was  beyond  the  power  of  the  comrt 
to  control  He  says  in  his  opinion,  "The  com- 
plainant was  entitled  to  that  (alimony  pen- 
dente lite)  as  a  matter  of  right  under  the  stat- 
ute, and  it  is  still  a  subsisting  liability  sol- 
emnly decreed  by  the  court  and  is  not  af- 
fected by  the  failure  of  the  complainant  to  ob- 
tain relief  on  final  hearing."  And  so,  he  de- 
clared a  lien  on  defendant's  lands  for  the  pay- 
ment of  the  monthly  allowances  as  ascertain- 
ed by  the  register,  up  to  the  rendition  of  the 
final  decree  and  for  the  solicitors'  fee,  and  or- 
dered the  sale  of  said  lands  therefor,  if  not 
paid  within  a  designated  time.  In  this  there 
26So.-^S 


was  manifest  error.  That  former  decree,  as 
we  rightly  held  on  the  former  appeal,  was 
"merely  interlocutory  and  subject  to  the  fur- 
ther orders  of  the  court"  and  no  statute  In 
this  state  makes  an  allowance  of  alimony  a 
matter  of  right  In  a  suit  of  this  character. 

On  her  cross-examination  the  complainant 
testified,  "I  made  arrangements  to  bring  this 
suit  I  employed  counsel.  My  father  [who 
is  her  next  friend]  done  [did]  it- for  me.  It  is 
a  fact  that  I  am  going  on  nineteen,  and  will 
be  nineteen  in  November.  My  lawyers  are  to 
get- half  of  what  I  get  out  of  this  case,  I 
think."  It  was  not  shovra  that  she  was  mis- 
taken as  to  this  agreement  with  counsel.  In 
Sharon  v.  Sharon,  75  Cat.  1,  16  Pac.  34S,  It 
was  held,  as  it  seems  very  propedy,  that 
pending  an  action  for  divorce,  the  wife  has 
no  necessity  entitling  her  to  an  allowance  for 
counsel  fees,  when  her  attorneys  are  faithfully 
and  satisfactorily  acting  for  her,  in  pursuance 
of  an  agreement  whereby  they  have,  as  com- 
pensation for  their  services,  a  contingent  in- 
terest In  the  result  of  the  litigation.  In  his 
work  on  Divorce  &  Separation  (section  881) 
Mr.  Nelson  observes,  that  "an  agreement  with 
the  wife  that  her  attorneys  shall  receive  a  por- 
tion of  the  amount  of  alimony  obtained,  is 
champertous.  Agreements  for  contingent  fees 
are  objectionable  in  ordinary  actions,  but  in 
actions  for  divorce  this  kind  of  agreement  Is 
particularly  vicious.  The  wife's  attorney  be- 
comes an  interested  party  in  the  proceeding, 
and  ceases  to  act  as  a  legal  adviser  and  an  offi- 
cer of  the  court  •  •  •  The  courts  dis- 
courage such  agreements;  and  If,  in  the  prog- 
ress of  the  trial,  the  court  discovers  that  an 
attorney  has  rendered  his  services  upon  a 
contingent  fee,  no  allowance  for  attorney's 
fees  will  be  made."  White  v.  White,  86  CJal. 
212,  24  Pac.  1030.  It  is  true  in  the  case  at 
bar,  the  fee  of  $25  allowed  by  the  register, 
was  allowed  and  afterwards  sanctioned  by 
the  court  without  any  proof  of  this  agree- 
ment between  complainant  and  her  next  friend 
with  her  solicitors,  and  without  any  reference 
to  such  an  agreement  But  it  is  moreover 
true,  that  its  allowance,  though  the  fact  of 
their  contingent  fee  was  unknown  at  the  time, 
was  a  contribution  to  that  extent  In  aid  of 
the  champertous  agreement.  It  was  an  al- 
lowance which  would  enable  them  the  better 
to  prosecute  the  case  In  their  own  interests 
In  procuring  as  great  an  amount  as  possible 
for  alimony,  one-half  of  which  they  were  to 
get  The  allowance  of  that  fee  rests  on  no 
more  substantial  basis  than  the  one  for  ali- 
mony, and  both  In  the  end  should  have  been 
disallowed. 

A  decree  will  be  here  entered,  reversing  the 
decree  of  the  court  below,  setting  aside  the 
decrees  allowing  alimony  and  a  solicitors'' 
fee,  and  dismissing  the  suit  out  of  the  court 
below. 

Reversed  and  rendered. 
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(121  Ala.  Er7) 

MABEL  MIN.  CO.  r.  PEARSON  COAL  & 

IRON  CO. 

(Supreme  Court  of  Alabama.    April  18,  1899.) 

Tbmporabt  Injukotions— Dissolution— MATTBBa 

Weigh  mat  bb  Oonbidbbbd— liiMiMO — Afpb^lb. 

1.  A  bill  in  equity  chained  that  defendant, 
an  adjoining  owner,  trespassed  and  mined  on 
complainant  8  lands,  so  as  to  throw  the  wa- 
ter from  defendant's  mines  in  and  on  the  min- 
eral lands  of  complainant,  causing  it  great 
damages,  which  will  continue  unless  restrained. 
The  answer  admitted  the  mining  on  complain- 
ant's land,  but  sTers  that  the  water  could  not 
flood  complainant's  mine  unless  the  latter 
sboald  "negligently  and  foolishly"  drive  its  en- 
tries into  the  opening  and  mines  of  defendant. 
'Held,  that  the  answer  is  not  sufficiently  direct 
and  positive  to  warrant  the  dissolution  of  thtf 
temporary  injunction. 

2.  Affirmative  matter,  not  responsive  to  the 
bill,  or  matter  of  confession  and  avoidance,  set 
□p  m  the  answer,  cannot  be  considered  on  a  mo- 
tion to  dissolve  a  temporary  injunction. 

3.  An  answer,  though  in  form  a  denial,  which 
states  facts  in  the  nature  of  a  confession  and 
avoidance,  will  not  avail  to  dissolve  a  temporary 
injunction. 

4.  A  temporary  injunction  against  the  re- 
moval of  ore  from  the  mining  land  of  complain- 
ant will  not  be  dissolved  because  of  defendant's 
solvency. 

5.  On  a  motion  to  dissolve  a  temporary  in- 
junction, the  chancellor  may  consider  the  rela- 
tive degree  of  injury  or  benefit  to  the  parties 
which  would  result  from  a  continuance  on  the 
one  hand  or  a  dissolution  on  the  other;  and  if 
less  damage  would  probably  result  from  a  con- 
tinuance than  from  a  dissolution  of  the  injunc- 
tion, it  is  a  wise  exercise  of  his  discretion  to 
continue  the  injunction  until  final  hearing. 

6.  On  an  appeal,  under  the  statute,  from  an 
interlocutory  decree  on  a  motion  to  dissolve  a 
temporary  injunction,  the  propriety  of  refusing 
a  motion  to  require  complamant  to  give  a 
larger  bond  cannot  be  considered. 

Appeal  from  ctiancery  court,  Jefferson 
cotmty;  Thomas  Cobbs,  Cliancellor. 

Bill  by  the  Mabel  Mining  Company  against 
the  Pearson  Coal  &  Iron  Company.  From  a 
decree  denying  a  motion  to  dissolve  the  tem- 
porary injunction,  defendant  appeals.  Af- 
firmed. 

In  its  bill  the  complainant  averred  that  it 
owned  and  was  in  possession  of  certain  real 
estate,  to  wit,  section  13,  township  14,  range 
3  W.,  in  Jefferson  county,  and  that  upon  this 
land  there  was  a  coal  mine  of  great  valne, 
from  which  the  complainant  was  mining  coal, 
especially  from  the  N.  E.  Vi  of  said  section; 
that  the  defendant  company  owned  and  Is 
mining  the  coal  upon  the  adjoining  section  of 
land,  to  wit,  the  S.  B.  14  of  section  12,  town- 
ship 14,  range  8  W.;  that  the  coal  seam  upon 
the  lands  in  sections  12  and  13  dips  to  the 
south,  and  water  from  the  mining  of  the  cool 
flows  towards  the  south.  These  facts  are 
substantially  the  averments  of  the  first  four 
sections  of  the  bill.  The  fifth  and  sixth  sec- 
tions of  the  bill  were  as  follows:  "(5)  That 
the  defendant  company,  without  the  consent 
of  your  orator,  some  two  years  ago  continued 
its  mining  through  said  section  12,  and  began 
the  mining  of  coal  from  the  lands  of  your 
orator  in  said  section  13,  by  driving  what  the 
defendant  calls  a  'dip  entry.'    That  the  de- 


fendant had  driven  this  entry  into  yoot  ora- 
tor's land  some  two  hundred  feet  before  your 
orator  discovered  the  trespass.  That  on  the 
28th  day  of  January,  1897,  the  defendant  com- 
pany being  engaged  in  trespassing  upon  your 
orator's  property,  to  wit,  upon  the  N.  B.  % 
of  the  N.  E.  ^  of  said  section  13,  yotn:  orator 
demanded  of  the  defendant  to  desist  from 
said  trespass  upon  orator's  property;  a  copy 
of  which'  letter  is  hereto  aMached  and  made 
Exhibit  A.  The  superintendent  of  the  de- 
fendant then  and  there  promised  your  orator 
that  they  would  desist,  and  wonld  not  again 
trespass  upon  the  property  of  orator.  But 
your  orator  charges  that  in  violation  of 
said  promise,  and  in  violation  of  the  rights  of 
your  orator,  the  defendajit  has  continued  and 
is  now  trespassing  upon  the  property  of  your 
orator,  to  wit,  upon  the  N.  E.  %  of  the  N.  BL 
%  of  said  section  IS,  T.  14,  range  8  W.,  witli 
a  large  force  of  men  and  is  mining  and  car- 
rying away  the  coal  therefrom;  that  the  de- 
fendant is  now  engaged  with  a  large  force  of 
miners  in  driving  an  entry  south  upon  and 
into  said  section  13,  and  has  driven  this  «ntry 
a  large  distance,  to  wit,  about  five  hundred 
feet,  and  is  taking  the  coal  therefrom;  and 
is  also  with  a  large  force  of  men  driving  an 
entry  southwest  upon  said  N.  B.  %  of  N. 
B.  ^  and  is  taking  the  coal  therefrom.  That 
the  defendant  has  taken  and  carried  away 
from  your  orator's  said  property  a  large 
quantity  of  coal,  to  wit  tome  two  thousand 
tons,  all  of  which  the  defendant  has  convert- 
ed to  its  own  use,  and  in  violation  of  the 
protests  and  rights  of  your  orator,  and  has 
greatly  damaged  and  injured  your  orator's 
property,  to  wit,  four  thousand  dollars,  whidi 
sum  your  orator  claims  of  the  defendant  for 
the  damages  already  done  to  its  property. 
That  the  driving  of  tbe  said  entry  south  by 
the  defendant  is  throwing  the  water  coming 
from  the  defendant's  land  lying  north  of  your 
orator's  land  upon  the  land  of  your  orator, 
and  on  account  of  your  orator's  mining  the 
same  land  running  its  entries  northeast,  if  the 
defendant  is  allowed  to  drive  the  entries  now 
being  driven  by  defendant,  there  Is  great 
danger  of  throwing  all  of  the  water  from  said 
defendant's  land  north  to  your  orator's  land 
upon  and  fioodlng  the  mines  of  your  orator 
with  large  quantities  of  water,  and  rendering 
the  property  and  mines  of  your  orator  value- 
less. (6)  That  In  1896  your  orator  and  de- 
fendant entered  into  a  contract  by  which 
orator  was  to  mine  a  certahi  strip  of  land 
off  of  the  property  of  the  defendant  In  the  S. 
W.  \i  of  the  S.  B.  ^,  of  said  section  12,  con- 
taining about  two  and  one-half  acres  of  coal. 
That,  in  exchange  for  this,  orator  agreed  that 
the  defendant  sbould.  take  a  like  quantity  of 
coal  off  of  the  north  edge  of  said  section  lying 
along  south  of  said  section  12,  to  be  there- 
after agreed  upon  by  the  parties.  That  in 
January,  1897,  your  orator  wrote  the  defend- 
ant that  it  must  discontinue  mining  coal  or 
entering  upon  said  section  13,  except  that 
they  would  be  allowed  to  take  the  two  and 
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a  halt  acres  of  coal  mentioned  above  ofF  of 
the  northern  edge  nmntng  along  the  aide  of 
defendant's  land,  to  wit,  a  space  of  60  feet 
wide  by  one-half  mile  long,  which  space  was 
lying  along  the  side  and  most  convenient  for 
defendant's  entry  then  nmnlng  west  on  sec- 
Hon  12;  and  that  your  orator  in  the  same' 
communication  notified  the  defendant  that  in 
no  case  wonld  yoor  orator  consent  or  allow 
defendant  to  enter  further  south  upon  yonr 
orator's  land.  That  the  defendant,  throngh 
its  superintendent,  L.  E.  Moss,  then  and  there 
promised  yonr  orator  that  they  wonld  not 
attempt  to  enter  further  Into  yonr  orator's 
bnd.  But  yonr  orator  avers  that  the  defend- 
ant has,  In  violation  of  its  said  promise  and 
the  rights  of  your  orator,  willfully  violated 
this  agreement  and  promise,  and  still  win- 
fully  violates  the  rights  of  yonr  orator,  and 
is  now  trespassing  upon  the  property  of  yonr 
orator,  and  taking  the  coal  of  yonr  orator, 
and  converting  it  to  its  own  use,  as  fnlly 
set  out  above;  and  your  orator  avers  and 
charges  that  by  reason  of  the  insolvency  of 
defendant  Irreparable  damage  has  already 
been  done  and  Is  still  being  done  to  your 
orator,  and  to  the  property  of  yonr  orator, 
by  the  defendant  and  its  men,  and  will  so 
continue  unless  restrained  and  enjoined  by 
this  honorable  conrt"  The  prayer  of  the  bin 
was  that  an  injunction  be  issued  restraining 
and  enjoining  the  defendant  company  from 
entering  upon  any  part  of  complainant's  lands, 
and  from  mining  coal  off  of  said  land,  and, 
further,  that  an  accounting  be  had  to  ascertain 
the  damages  already  sustained  by  the  com- 
plainant on  account  of  the  trespass  of  the 
defendant  Upon  the  filing  of  this  bill,  the 
chanoeUor  ordered  that  upon  the  complainant 
entering  Into  a  bond  In  the  sum  of  9300,  with 
sureties,  payable  and  conditioned  as  required 
by  law,  that  an  Injunction  issue.  This  bond 
for  $300  was  given,  and  a  temporary  Injunc- 
tioa  was  issued. 

The  defendant,  the  Mabel  Mining  Company, 
filed  its  answer  to  the  first  four  sections,  by 
whldi  it  admitted  the  allegations  of  the  first 
four  sections  of  the  blU.  The  answer  then 
continued  as  foUows:  "Fifth.  In  answer  to 
the  fifth  and  sixth  paragraphs  of  said  bUl 
said  defendant  denies  the  facts  as  therein 
set  forth,  and,  while  there  are  some  few  al- 
legations therein  which  may  contain  some 
truths,  the  entire  contents  tiiereof,  in  the 
manner  and  form  thereof,  as  therein  stated, 
are  whoUy  nntroe,  and  are  hereby  denied, 
and  in  lieu  thereof  and  In  contradiction  there- 
of the  defendant  avers  the  facts  and  the 
truth  to  be  as  follows,  to  wit:  Orator  and 
this  defendant  owned  coal  land,  respectively, 
in  sections  12  and  13,  Tp.  14,  B.  8  W.,  in 
Jefferson  county,  lying  contiguous  to  each 
other,  and  each  were  worlclng  mines  and 
taking  coal  therefrom.  A  part  of  defend- 
ant's coal  lands  lying  in  the  S.  W.  ^  of  the 
3.  'E.  ^  of  section  12  was  near  to  orator's 
mine,  and  at  some  distance  from  the  open- 
ing and  shaft  of  defendant's  mine,  which 


was  on  the  eastern  side  of  said  quarter  sec- 
tion. This  body  of  coal  deposit  was  fnmi 
five  to  six  acres  in  quantity.  Orator,  fnUy 
apprised  of  aU  these  facts,  desired  and  was 
anxious,  on  account  of  proximity  and  con- 
venience, to  work  said  body  of  coal  for  its 
own  benefit,  and  to  appropriate  to  its  own 
nse  the  coal  thereon.  On  the  9tb  day  of 
May,  1896,  orator  made  propositions  to  de- 
fendant looking  to  that  end,  and  agreeing 
to  aUow  defendant  in  Uen,  exchange,  and 
payment  for  the  privUege  to  mine  coal  there- 
on "to  enter  upon  and  mine  a  Uke  number 
of  tons  or  acres  In  section  18,  T.  14,  B.  8  W., 
belonging  to  orator  (the  Pearson  Company), 
and  which  lay  in  front  and  in  reach  of  the 
entries  then  being  driven  by  the  defendant 
(Mabel  Mining  Company),  known  as  'dip  en- 
try.' Defendant  agreeing  to  said  proposi- 
tion on  that  day,  orator  and  defendant  en- 
tered into  a  written  agreement,  a  copy  where- 
of is  here  appended,  marked  'Bxhlbit  A,'  and 
prayed  to  be  taken  and  regarded  as  part  of 
and  embodied  In  this  manner.  Under  and 
by  virtue  of  this  contract,  orator  opened 
from  Its  mine  the  necessary  entries  with  the 
said  adjacent  landa  belonging  to  defendant, 
and  proceeded  without  objection  and  inter- 
ference from  defendant  to  take  and  remove 
therefrom  the  coal  thereon.  In  this  way  the 
defendant  is  Informed,  believes,  and  states 
that  orator  worked  out  and  received  the  ben- 
efit of  the  coal  on  about  4.48  acres  of  land, 
and  took,  carried  away,  and  appropriated  to 
Its  own  use  from  twelve  to  fifteen  thousand 
tons  of  coal.  And  defendant  avers  that  for 
the  entry  upon  Its  said  lands,  driving  entries 
therein,  and  aU  the  ^ald  coal  mined  and  car- 
ried away,  defendant  has  never  been  paid 
anything  or  received  any  benefit  therefor  ex- 
cept the  rights  and  prlvUegea  covenanted  to 
him  in  said  cmtract  hereto  appended  as 
Exhibit  A.  And  defendant  avers  and  sol- 
enmly  states  that  the  aUegaUons  in  para- 
graph 6  of  said  bill,  that  In  exchange  for  the 
rights  granted  orator  the  defendant  should 
take  a  like  quantity  of  coal  off  of  the  north 
edge  of  said  section  18,  T.  14,  B.  8  W.,  lying 
along  south  of  said  section  12,  to  be  there- 
after agreed  on  by  the  parties,  is  wholly  un- 
true, and  here  now  doiIed.  And  defendant 
avers  that  the  only  contract  entered  Into  by 
orator  and  defendant  is  contained  in  Exhibit 
A  hereto.  In  further  answer  to  paragraph 
6  of  said  bni,  this  defendant  avers  and  states 
aU  the  anegations  therein  in  reference  to  a 
letter  sent  to  defendant,  and  its  contents  and 
demands  made  therein,  and  the  aUeged  prom- 
ises made  by  Its  superintendent,  L.  K.  Moss, 
in  the  manner  and  form  and  substance  as 
stated  in  said  bin,  is  a  flagrant  misrepre- 
sentation of  the  facts,  and  wholly  untrue. 
But  defendant,  intending  to  be  fair  aJid  Just, 
desiring  to  conceal  nothing,  nor  to  make 
misstatements,  but  wUllng  that  everything 
concerning  the  whole  transaction  be  laid  be- 
fore your  honor,  states  and  avers  the  facts 
to  be  as  foUows:    In  accordance  with  the 
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letter  and  spirit  of  the  contract  between  them 
(Exhibit  A),  defendant  allowed  orator,  with- 
out disturbance  or  molestation,  to  push  en- 
tries from  Its  mines  into  said  lands  of  de- 
fendant, and  mine  the  coal  therein;  and  some 
short  while  before  orator  had  completed  its 
said  mining  thereon  this  defendant  began 
ojteratlon  to  utilize  the  benefits  secured  to  it 
In  said  contract.  The  defendant  began  to 
push  its  said  'dip'  enti7  In  a  southerly  direc- 
tion until  It  reached  the  lands  of  orator  re- 
ferred to  In  said  contract,  and  out  to  which 
It  was  allowed  to  dig  coal  to  like  amount  or 
acreage  which  oratcur  might  use  of  its  lands. 
When  this  entry  was  being  opened,  defend- 
ant did  receive  a  letter  from  R.  H.  Pearson, 
president,  requesting  that  work  be  stopped, 
and  asking  'for  reply  at  once.  Immediately 
thereafter,  L.  K.  Moss,  defendant's  superin- 
tendent, had  an  Interview  with  Mr.  Pearson, 
president,  and  notified  him  that  he  would 
continue  to  get  the  benefits  covenanted  to  de- 
fendant in  the  contract  Exhibit  A,  and  would 
continue  the  entry  to  a  point  sufilclent  for 
that  purpose,  and  would  then  turn  the  entry 
off  his  lands  Into  lands  of  defendant;  and 
defendant  avers  that  this  was  substantially 
all  that  passed  between  the  parties.  And 
defendant  states  that  no  promise  was  ever 
made  other  than  this;  that  neither  defend- 
ant nor  Moss,  Its  superintendent,  ever  vio- 
lated any  contract,  or  committed  any  trespass 
or  injury  to  or  on  orator's  rights  or  property, 
and  that  the  statement  as  set  forth  in  refer- 
ence thereto  In  paragraph  6  of  said  bUl  is 
misleading,  and  wholly  untrue,  as  set  forth. 
Defendant  fmrther  shows  to  your  honor  that 
the  allegations  contained  in  the  fifth  para- 
graph of  said  bill  that  It  'has  carried  away  a 
large  quantity  of  coal,  to  wit,  some  two 
thousand  tons,'  in  violation  of  the  protests 
and  rights  of  orator,  and  greatly  damaged 
aud  Injured  orator's  property,  to  wit,  $4,000, 
ib  wholly  and  entirely  imtrue.  But  defend- 
ant shows  to  your  honor  that  be  has  taken 
no  coal  from  said  land  of  orator  except  to  open 
an  entry  that  it  might  mine  coal,  and  get  the 
benefit  of  his  said  contract  with  wrator;  that 
the  amount  of  coal  thus  removed  in  opening 
the  entry  did  not  exceed  from  250  to  300 
tons;  that  in  pushhig  said  entry  to  enable 
him  to  mine,  the  same  was  opened  where  it 
was  the  least  liable  to  damage  orator,— that 
is,  was  done  on  the  extreme  part  of  the  east- 
em  side,— and  only  extended  southward  sufii- 
clently  far  to  enable  defendant  to  do  the 
mining  It  was  authorized  under  said  contract 
to  do,  and  was  then  turned  off  orator's  lands. 
Defendant  states  that  no  damage  was  done 
thereby  to  orator's  rights  or  property.  Defend- 
ant further  represents  that  said  entry  was 
made  through  the  lands  which  were  authorized 
to  be  mined  by  It  under  said  contract;  that  he 
was  authorized  to  mine  as  many  tons  of  coal 
or  as  many  acres  of  land  of  orator's  as  orator 
mined  as  aforesaid  of  it;  that  defendant  se- 
lected a  block  of  land  of  same  dimensions  as 
orator  had  mined  of  its  under  said  contract; 


that  said  block  was  situated  on  the  extreme 
eastern  limit  of  orator's  land  in  section  13, 
adjacent  to  defendant's  land.  Immediately 
south  of  and  a  continuation  of  the  'dip'  entry 
referred  to  In  the  contract,  most  convenient 
for  and  cheapest  mode  of  hauling  coal  by 
defendant,  least  injurious  and  most  benefi- 
cial to  orator.  Herewith  defendant  files 
with  this  answer,  and  prays  that  the  same 
may  be  taken  as  part  thereof,  a  diagram  or 
map  of  said  lands,  ways,  and  entries,  exe- 
cuted by  D.  S.  Mllner,  the  legal  surveyor  of 
the  county,  and  thoroughly  skilled  In  the 
profession.  Defendant  further  represents 
that  it  was  never  contemplated  or  agreed  that 
in  mining  coal  on  orator's  land  under  the 
contract  (Exhibit  A)  defendant  should  be  con- 
fined to  a  strip  of  land  running  along  the 
whole  northern  line  of  section  13,  not  ex- 
ceeding 60  feet  in  width.  The  purpose,  and 
sole  purpose,  of  said  contract  was  for  each 
company  to  mine  the  lands  most  convenient 
and  least  expensive  to  each.  This  was  done 
by  orator  without  molestation,  and  now  to 
demand  or  require  the  worldng  of  a  strip 
along  the  northern  boundary  of  section  13 
would  be  unjust  and  inequitable.  The  ex- 
pense of  cutting  so  long  an  entry  and  the 
long  haul  of  the  coal  would  entail  expense, 
damage,  and  loss  on  defendant,  and '  would 
violate  both  the  letter  and  spirit  of  the  con- 
tract between  the  parties.  Defendant  fur- 
ther represents  to  your  honor  that,  while  it 
is  true  and  admitted  that  the  water  in  the 
process  of  mining  In  both  mines  in  sections 
12  and  13  flows  southward,  it  is  wholly  un- 
true, as  stated,  that  by  reason  of  anything 
done  by  defendant  in  the  making  of  said  en- 
tries that  water  overflows  the  mines  or  worlza 
or  lands  of  orator;  and  it  Is  equally  and 
wholly  untrue  that  the  water  could  penetrate 
or  flood  or  Injure  the  mine  of  orator  unless 
orator  should  willfully,  negligently,  and  fool- 
ishly drive  its  entries  into  the  openings  and 
mines  of  defendant  No  damage  can  there- 
by possibly  arise  to  orator  except  by  its  own 
wrong  and  folly.  On  the  contrary,  great 
wrong  and  injury  will  result  to  defendant  by 
reason  of  the  injunction  granted  in  this 
cause,  whereby  defendant  Is  not  only  depriv- 
ed of  the  right  of  mining  coal  under  said  con- 
tract, but  deprived  of  the  use  of  all  his  en- 
gines, machinery,  apparatus,  and  fixtures 
necessary  to  carry  on  the  business  of  mining 
said  lands  and  to  pump  the  water  out  of 
said  mine,  and  which  would  necessarily  ac- 
cumulate, and  would  require  a  long  while— 
perhaps  a  month— to  remove,  and  would  en- 
tail, therefore,  great  expense  and  Irreparable 
loss.  And  In  furtherance  of  this  view  de- 
fendant represents  to  your  honor  that  it  has 
now  in  process  of  fulfillment,  and  binding  on 
it,  a  large  contract  for  the  delivery  of  coal, 
coupled  with  penalty  In  large  amounts  for 
failure  to  deliver  as  per  contract,  and  if  said 
injunction  continues,  and  defendant  obeys 
the  same,  which  It  is  bound  to  do,  irreparable 
and  large  damage  will  be  done  to  defendant 
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The  Injunction  bond  In  this  cause  is  wholly 
inadequate  to  the  enforcement  of  said  In- 
junction, and  continuance  thereof  may  dam- 
age defendant  more  than  ten  times  the 
amount  thereof.  Defendant  further  repr&- 
sents  to  your  honor  that  the  charge  contained 
In  the  latter  part  of  said  paragraph,  that  "bj 
reason  of  the  Insolrency  of  defendant'  ir- 
reparable loss  has  already  been  done  and  Is 
still  being  done  to  your  orator,  etc.,  is  wholly 
untrue.  On  the  contrary,  the  defendant  i^ 
entirely  solvent,  and  able  to  respond  to  any 
damage  justly  to  be  claimed  by  orator." 

The  exhibit  referred  to  In  the  bill  and 
answer  was  attached.  The  defendant  moved 
to  dissolve  the  injunction  upon  the  denials 
of  the  answer.  On  the  submission  of  the 
cause  ui>on  the  motion  to  dissolve  the  injunc- 
tion, the  chancellor  rendered  a  decree  over- 
ruling said  motion.  From  this  decree  the  de- 
fendant appeals,  and  assigns  the  rendition 
thereof  as  error. 

A.  A.  Coleman  and  Emery  C.  Hall,  for  ap- 
pellant.   R.  H.  Pearson,  for  appellee. 

DOWDELL,  J.  This  appeal  is  taken  from 
the  decree  of  the  chancellor  overruling  a  mo- 
tion by  appellant  to  dissolve  the  temporary 
injunction  granted  in  the  cause.  The  allega- 
tions of  the  bill  are  to  the  effect  that  the 
complainant  and  defendant,  both  private  cor- 
iwratlons,  are  adjacent  owners  of  certain 
described  mineral  lands;  that  the  defendant 
company,  without  the  consent  and  authority 
and  against  the  protest  of  the  complainant 
company,  is  trespassing  upon  the  lands  of 
complainant,  and  with  a  large  force  of  men 
is  mining  and  taking  coal  therefrom;  that 
the  same  Is  being  done  in  such  a  manner  as 
to  throw  the  water  from  defendant's  mines 
In  and  upon  the  mineral  lands  of  complain- 
ant, thereby  rendering  the  same  valueless; 
that  complainant  has  already  suffered  great 
damage,  and  will  suffer  irreparable  injury  un- 
less the  defendant  is  restrained.  The  prayer 
is  for  injunction,  and  for  an  accounting  for 
damage  already  done.  These  averments  are 
BOfficlent  to  give  the  bill  equity.  High,  Inj. 
S  730.  But  this  we  need  not  further  discuss, 
as  the  equity  of  the  bill,  based  upon  the  truth 
of  its  allegations,  is  not  questioned.  The  only 
question  we  have  to  deal  with  Is  whether  the 
chancellor  erred  in  refusing  to  dissolve  the 
injunction  upon  the  denials  contained  in  the 
answer.  The  defendant's  answer  admits  the 
averments  contained  in  the  first,  second,  third, 
and  fourth  paragraphs  of  the  bill.  Proceed- 
ing to  answer  the  fifth  and  sixth  paragraphs 
of  the  bill,  the  defendant  says:  "In  answer 
to  the  fifth  and  sixth  paragraphs  of  said  bill, 
said  defendant  denies  the  facts  therein  set 
forth,  and,  while  there  are  some  few  allega- 
tions therein  which  may  contain  some  truths, 
the  entire  contents  thereof,  in  the  manner 
and  form  thereof,  as  therein  stated,  are  whol- 
ly untrue,  and  are  hereby  denied,  and  in  lieu 
thereof  and  in  contradiction  thereof  the  de- 


fendant avers  the  facts  and  the  truth  to  be 
as  follows,  to  wit;"  and  then  follows  a  state- 
ment of  the  defendant's  side  of  the  case,  with 
a  denial  of  some  of  the  facts  charged  hi  the 
bill,  while  as  to  other  facts  charged  matters 
in  confession  and  avoidance  are  set  up. 
Parts  of  the  answer  also  are  statements  of 
affirmative  matter  not  responsive  to  the  bill. 
In  its  denials  the  answer  is  inconsistent  or 
evasive,  and  far  from  being  direct  and  posi- 
tive. It  says  "some  few  allegations  In  the 
fifth  and  sixth  paragraphs  contain  some 
truths."  Which  allegations  are  true,  and 
which  untrue?.  Unless  informed  by  the  an- 
swer, this  question  must  remain  unanswered, 
and  the  court  be  left  to  Indulge  In  speculation. 
The  defendant  does,  however,  follow  this 
with  the  statement,  "the  entire  contents  there- 
of [L  e.  paragraphs  5  and  6],  In  the  manner 
and  form  thereof,  as  therein  stated,  are  wixol- 
ly  untrue,"  etc.,  but  this  presents  an  incon- 
sistency in  averments,  and  (when  we  look  to 
the  statements  of  facts  as  charged  in  the  bill) 
renders  the  answerin  its  nature  evasive.  Fol- 
lowing this  general  denial  in  the  answer,  the 
defendant  proceeds  to  answer  certain  speci- 
fied charges  of  the  bill  with  a  qualified  denial. 
In  that  portion  of  the  answer  wherein  the 
defendant  undertakes  to  state  the  true  his- 
tory of  the  facts.  It  Is  denied  that  the  defend- 
ant has  mined  from  the  complainant's  land 
the  amount  of  coal  charged  In  the  bill,  but 
the  mining  of  a  smaller  quantity  Is  admitted. 
Again,  the  denial  Is  not  full  as  to  the  flow  of 
water  ui>on  comitolnant's  land  as  charged  In 
the  bill.  In  respect  to  this  the  answer  is  as 
follows:  "That  while  it  is  true  and  admitted 
that  the  water  in  process  of  mining  In  both 
mines  In  section  12  and  13  flows  southward, 
it  is  wholly  untrue,  as  stated,  that  by  reason 
of  anything  done  by  defendant  in  the  making 
of  said  entries  that  water  overflows  the 
mines  or  works  or  lands  of  orator;  and  It  is 
equally  untrue  that  the  water  could  penetrate 
or  flooil  or  Injure  the  mines  of  orator  unless 
orator  should  willfully,  negligently,  and  fool- 
ishly drive  its  entries  Into  the  opening  and 
mines  of  the  defendant  No  damage  can 
thereby  possibly  arise  to  orator  except  by  its 
own  wrong  and  folly."  It  is  clearly  admitted 
from  this  statement  that  the  water  from  the 
defendant's  mines  would  flood  and  injure  the 
mines  of  complainant,  but  that  such  could 
only  occur  by  reason  of  what,  in  the  opinion 
of  the  defendant,  would  be  the  folly  of  com- 
plainant. For  aught  that  appears  from  tlUs 
denial,  nottilng  that  complainant  might  do  to 
operate  and  utilize  its  mines  would  escape 
the  defendant's  criticism  of  "complainant's 
folly."  Such  denials  as  these  are  not  char- 
acterized with  that  degree  of  directness  and 
posltiveness  necessary  to  overcome  the  alle- 
gations of  fact  in  a  sworn  bill  contahiing 
equity,  and  to  work  a  dissolution  of  the  tem- 
porary Injunction.  Affirmative  matter,  or 
matter  In  confession  and  avoidance,  set  up 
in  the  answer,  cannot  be  considered  upon  a 
motion  to  dissolve  the  injunction.    The  con- 
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tract,  which  Is  made  a  part  of  the  defend- 
ant's answer  as  an  exhibit,  and  upon  which 
the  defendant  excuses  the  wrongs  charged 
against  it  In  complainant's  bill,  is  afflrmatlTe 
matter,  not  responsive  to  the  bill,  and  cannot 
be  looked  to  In  determining  the  motion  to  dis- 
solve. "It  is  a  well-settled  rule  that  upon  a 
motion  to  dissolve  an  injunction  the  answer 
can  be  regarded  only  so  far  as  it  is  responsive 
to  the  allegations  of  the  bill."  Rembert  v. 
Brown,  17  Ala.  670;  Farrla  v.  Houston,  78  Ala. 
250.  In  the  case  of  Railroad  Go.  v.  Witherow, 
62  Ala.  104,  8  SoQth.  23,  this  court  uses  the 
following  language:  "The  answer  can  be  con- 
sidered, on  a  motion  to  dissolve  the  injunc- 
tion, only  so  far  as  it  is  responsive  to  the  al- 
legations of  the  bill;  and  new  or  afBrmatlve 
matter,  not  so  responsive,  but  defensive  in 
Its  natnre,  will  not  be  considered  for  any  pur^ 
pose.  Nor  will  the  mere  denial  of  legal  con- 
dnslons  properly  dednclble  from  the  facts 
stated  in  the  bill  avail  anything.  The  denial 
must  be  <>f  material  facts  alleged  in  the  bill, 
and  must  be  fitll,  clear,  and  complete,  with- 
out ambiguity  or  equivocation."  An  answer, 
though  In  form  a  denial,  which  states  facts 
in  the  natnre  of  a  confession  and  avoidance, 
will  not  avail  to  dissolve  an  Injunction. 
Jackson  v.  Jackson,  91  Ala.  292,  10  South. 
31.  In  cases  of  this  character  the  question 
of  the  solvency  or  Insolvency  of  the  defend- 
ant Is  Immaterial.  "In  trespasses  to  mining 
property  greater  latitude  Is  allowed  courts  of 
equity  than  In  restraining  ordinary  trespasses 
to  realty,  since  the  Injury  goes  to  the  imme- 
diate destruction  of  the  minerals,  which  con- 
stitute the  chief  value  of  this  species  of  prop- 
erty. Where,  therefore,  the  trespass  consists 
in  the  removal  of  ore  from  the  complainants' 
mines,  the  legal  title  being  clearly  established 
In  complainants,  they  are  entitled  to  an  in- 
junction, even  though  an  action  at  law  would 
lie."  High,  InJ.  {  780;  Chambers  v.  Iron  Co., 
67  Ala.  363.  The  proposition  of  law,  how- 
ever, is  well  settled  that  ui>on  a  motion  to 
dissolve  the  temporary  injunction  gresit  lati- 
tude of  discretion  Is  left  with  the  chancellor. 
It  is  proper  for  him  to  consider  and  weigh 
the  relative  degree  of  Injury  or  benefit  to  the 
complainant  and  respondent  which  may  fol- 
low from  the  continuance  of  the  injunction 
on  the  one  hand  or  its  dissolution  on  the  oth- 
er, and,-  If  less  damage  and  Injustice  would 
probably  result  from  a  continuance  of  the 
Injunction  than  from  its  dissolution,  a  wise 
exercise  of  the  discretion  would  be  to  con- 
tinue the  Injunction  to  await  the  final  hear- 
ing. Turner  v.  Stephens,  106  Ala.  646,  17 
South.  706;  Jackson  v.  Jackson,  91  Ala.  292, 
10  South.  81;  Harrison  v.  Yerby,  87  Ala.  185, 
6  South.  3;  Bank  v.  lisucbeimer,  102  Ala. 
454,  14  South.  776.  Testing  the  answer  in 
this  case  by  the  foregoing  principles,  we 
think  the  chancellor  was  right  in  denying  the 
motion  to  dissolve  the  temporary  Injunction. 

The  appellant  complains  that  the  chancd- 
lor  committed  error  In  refusing  appellant's 
(respondent  in  court  below)  motion  to  require 


complainant  to  give  a  larger  bond.  The  ap- 
peal in  this  case  is  taken  under  the  statute, 
from  an  interlocutory  decree,  on  the  motion 
to  dissolve  the  injunction,  and  this  Is  the  only 
question  properly  before  us  for  consideration 
and  decision.  It  will,  however,  not  be  im- 
proper for  us  to  say  that  we  think  the  l)ond 
in  this  case  was  fixed  in  too  small  a  penalty. 
The  object  and  purpose  of  the  bond  behig  to 
protect  the  defendant  from  any  wrongful  in- 
terference with  his  rights,  and  to  reimburse 
him  for  all  damages  and  costs  incurred  by 
reason  of  an  injunction  Improperly  Issued,  the 
probable  damage  to  defendant  by  reason  of 
the  Injunction,  In  the  event  of  its  dissolution 
should  always  be  an  important  element  of 
consideration  In  determining  the  penalty  of 
the  injunction  bond.  No  fixed  rnle  can  be 
laid  down,  but,  as  the  writ  of  injunction  is 
always  to  be  q>aringly  used,  because  It  is  an 
extraordinary  remedy,  the  bond  required  in 
each  case  should  be  not  only  such  as  to  pre- 
vent an  abuse  of  the  remedy,  but  also  rea- 
sonably commensurate  with  the  probable 
costs  and  damage  to  the  defendant  in  the 
event  of  its  dissolution.  We  find  no  error  In 
the  record,  and  the  decree  of  the  chancellor 
Is  affirmed. 


OB.  Ala.  ui) 

DAVIDSON  V.  WATTS  MININO  OAB 
WHEEL  CO.  et  al. 

(Supreme  Court  of  Alabama.    April  18,  1899.) 

VUlTTOmMin  CONVXTANOEB — CONFBSSIOM  OT  JUSO- 
IfBST  BT  IirSOLVXHT — AdBQDAOT  Ot 

Patkxnt— Sbcbbt  Brmnrs. 

.  1.  An  insolvent  corporation  confessed  Jndf • 
ment  to  D.,  on  an  nnderstanding  that  D.  anonld 
at  once  levy  on  the  mnles  belonging  to  the 
company,  and  the  stock  of  goods  in  its  com- 
missary, sell  the  property,  which  was  all  the 
company  owned  that  was  gnbject  to  execution, 
buy  It  in,  turn  the  mules  over  to  the  company 
for  its  use,  carry  on  the  commissary,  allow  the 
company  10  per  cent  of  the  gross  sales  out  of 
it  to  the  company's  employes,  and  purchase  all 
of  the  company's  output.  The  agreement  was 
carried  out,  and  D.  reimbursed  mmself  out  of 
the  proceeds  of  the  corporation's  output  for  the 
90  per  cent,  of  the  wages  paid  to  the  company's 
employes  in  supplies,  and  for  other  oatlays  he 
made  to  enable  the  company  to  carry  on  its 
business.  'BM,  that  the  transaction  wag  fraud- 
ulent, because  not  an  absolnte  transfer  in  pay- 
ment of  an  adequate  debt. 

2.  It  was  also  fraudulent  because  secret  bene- 
fits were  reserved  to  the  debtor. 

Appeal  from  city  court  of  Birmingham;  W. 
W.  Wilkerson,  Jndjge. 

Bill  by  the  Watts  Mining  Oar  Wheel  Com- 
pany and  others  against  T.  If.  Davidson. 
From  a  decree  for  complainants,  respondent 
ai^eals.    Affirmed. 

The  bill  in  this  case  was  ffled  by  the  ap- 
pellees against  T.  M.  Davidson,  who  was  do- 
ing business  under  the  name  of  the  Bank  of 
Warrior.  The  purpose  of  the  bill  was  to  set 
aside,  as  fraudulent,  a  confession  of  judg- 
ment made  in  favor  of  the  Bank  of  Warrior 
by  the  Watts  Coal  &  Iron  Company,  and  to 
have  condemned,  and  subjected  to  the  pay- 
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ment  of  a  Judgment  wUcb  the  complainants 
bad  recovered,  the  property  which  had  been 
sold  tinder  an  execution  issued  on  such  con- 
fessed Judgment  Tlie  facts  averred  in  the 
bill  showed  that  the  confession  of  Judgment 
was  not  for  the  legitimate  purpose  of  collect- 
ing a  debt  due  the  Bank  of  Warrior,  but  was 
for  the  purpose  of  covering  up  the  property 
of  the  Watts  Coal  &  Iron  Company  from  its 
creditors,  thereby  hindering,  delaying,  and  de- 
frauding Its  creditors,  and  that  by  such  con- 
fession of  Judgment  there  was  a  benefit  re- 
served to  the  Watts  Goal  &  Iron  Company. 
It  is  deemed  unnecessary  to  set  out  in  detail 
the  facta  disclosed  at  the  hearing  of  the  cause. 
On  the  final  submission  of  the  cause  on  the 
pleadings  and  proof,  the  chancellor  decreed 
that  the  complainants  were  entitled  to  the  re- 
lief prayed  for,  and  ordered  accordingly. 
From  tbid  decree  the  respondmt  appeals,  and 
assigns  the  rendition  thereof  as  error. 

Smyer  &  Smyer,  for  appellant  Mountjoy 
&  Tomlinson  and  W.  B.  Houghton,  for  appel- 
lee 

McCOLELLAN,  a  I.  We  experience  no  Otf- 
flculty  in  reaching  the  conclusion  In  this  case 
that  the  Watts  Coal  &  Iron  Comi>any,  an  in- 
solvent corporation,  confessed  the  Judgment  to 
Davidson  on  an  nndetstanding  between  them 
that  the  latter  should  proceed  at  once  to  levy 
upon  the  mules  belonging  to  the  former,  and 
the  stock  of  goods  in  its  commissary,  sell  the 
property,  which  was  all  the  company  owned 
subject  to  execution,  buy  It  in,  turn  the  mules 
over  to  the  company  to  be  used  in  its  mining 
operations,  carry  on  the  commissary,  and  al- 
low the  company  10  per  cent  of  the  gross 
sales  out  of  it  to  the  ccmipany's  employes, 
and  purchase  all  of  the  company's  output. 
It  is  clear,  too,  that  it  was  the  purpose  and 
Intent  of  ttoth  parties  to  get  the  leviable  prop- 
erty of  the  company,  In  this  way,  out  of  the 
reach  of  other  creditors,  who  were  taking 
steps  to  subject  it  to  theb:  claims,  and  at  the 
same  time  for  it  still  to  be  used  in  the  com- 
pany's business.  In  the  effectuation  of  this 
purpose  and  intent  the  property  was  sold  un- 
der an  urgency  execution  sued  out  by  David- 
son, and  was  purchased  by  him;  and  the 
mqles  woe  turned  over  to,  or  retained  by,  the 
company,  and  continued  to  be  used  by  it,  and 
Davidson  operated  the  commissary,  paying 
the  wages  of  the  company's  employes  in 
goods,  and  allowing  the  company  10  per  cent. 
upon  all  sales  thus  made,  and  Davidson  took 
all  the  output  of  the  mines,  and  out  of  the 
proceeds  thereof  reimbursed  himself  for  the 
remaining  90  per  cent  of  the  wages  thus 
paid,  and  for  other  outlays  he  made  for  the 
company  to  enable  it  to'  carry  on  its  busi- 
ness. On  the  case  thus  made,  there  are  two 
infirmities  fatal  to  the  integrity  of  the  trans- 
action between  Davidson  and  the  Watts  Goal 
A  Iron  Company:  It  was  not  the  absolute 
.transfer  of  property  In  payment  of  an  ade- 
>Quate  debt,  and  beaca  was  meretricious,  on 


account  of  the  Intent  which  actuated  the  par- 
ties; and  In  it  there  were  secret  benefits  re- 
served to  the  debtor,  and  hence  it  was  fraud- 
ulent regardless  of  actual  covinous  Intent 
Comer  v.  Heidelbach,  109  Ala.  220,  19  South. 
719;  Alabama  Nat  Bank  v.  Mary  Lee  Coal 
&  RaUway  Co.,  108  Ala.  295,  19  South.  404; 
Coal  Co.  V.  Hooper,  105  Ala.  665,  17  South. 
118;  Stephens  v.  Begensteln,  89  Ala.  561,  8 
South.  68. 
Affirmed. 


(Ul  AI 
BUEKB  et  al.  v.  MORRIS  et  aL 


126) 


(Supreme  Court  of  Alabama.    April  20,  1899.) 

CaiDiTOBs'  Suit — Jdbisdiotiok— Vbbihoatios— 

Fa^uii — Digoovxar— DzKURaBB— MuLTi- 

rABIOUBSKSS— PABTntB. 

1.  Under  Code,  §  814,  authoriiing  a  Jndg- 
meut  creditor,  whose  execution  has  been  re- 
turned unsatisfied,  to  go  into  chancery  to  com- 
pel the  discovery  of  any  property  belonging  to 
the  debtor  or  held  in  trust  for  him,  a  bill  al- 
leging that  the  debtor  had  fraudulently  convey- 
ed his  interest  in  lands,  and  that  it  was  held 
in  trust  for  him,  and  seeking  a  discovery,  will 
not  be  dismissed  for  want  of  equity. 

2.  An  unverified  creditors'  bill  is  insuffldent, 
BO  far  as  it  seeks  a  discoveiy  at  legal  assets 
belonging  to  the  judgment  debtor. 

3.  That  a  creditors'  bill,  so  far  as  it  seeks 
a  discovery  of  defendant's  leeal  assets,  is  in- 
lufflcient  for  want  of  a  verification,  does  not 
render  the  bill,  as  a  whole,  demurrable. 

4.  Equity  has  jurisdiction  of  a  creditors'  suit 
to  sabject  the  equitable  interest  of  defendant 
in  land  held  in  trust  for  him,  to  the  payment  of 
the  judgment  independent  of  statute. 

5.  When  discovery  is  sought  in  a  creditors' 
suit  as  merely  incident  to  relief  in  matters  of 
ordinary  equitable  cognizance,  the  bill  need 
not  be  verified. 

a.  Where  an  allegation  of  fraud  is  necessary 
only  to  uphold  certain  portions  of  a  creditors' 
bill,  a  general  demurrer  to  the  bill,  for  insufll- 
cient  allegations  of  fraud,  is  bad. 

7.  When  the  single  object  of  a  creditors'  bill 
is  to  subject  lands  alleged  to  be  held  in  trust 
for  the  judgment  debtor  to  the  payment  of  the 
judgment  tne  fact  that  such  lands  are  held  by 
different  persons,  under  separate  conveyances, 
does  not  render  the  bill  multifarious. 

8.  A  creditors'  bill  to  subject  the  interest  of 
a  joint  tenant  In  land  to  the  payment  of  the 
judgment  need  not  make  the  other  joint  own- 
ers parties,  when  their  interests  are  not  sought 
to  be  sold  or  otherwise  affected. 

9.  The  objection  that  a  creditors'  bill,  seeking 
to  subject  to  the  judgment  land  in  which  the 
judgment  debtor  Is  alleged  to  have  an  interest, 
and  seeking  a  discover;  as  to  the  persons  claim- 
ing to  own  the  land,  is  defective.  In  that  it 
fails  to  allege  that  defendant  can  make  such 
discovery.  Is  not  raised  by  a  general  demurrer, 
on  the  ground  that  such  persons  were  not  made 
parties. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Creditors'  sjilt  by  Joslah  Morris  &  Co. 
against  Michael  Burke  and  others.  From  a 
decree  overruling  a  demurrer  and  motion  to 
dismiss  the  bill,  defendants  Burke  and 
Charles  Landsdell  api)eal.    Affirmed. 

The  bin  in  this  case  was  filed  by  the  ap- 
pellees against  the  appellants.  As  amended, 
the  bill  averred  the  following  faots:  Joslah 
Morris  Si,  Ca  reporered;  a  Judgment  against 
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Michael  Burke,  and  upon  this  Jud^nent  ex- 
ecution was  Issued,  and  returned,  "No  prop- 
erty found."  It  was  thai  averred  tbat 
Michael  Burke  owned  an  undivided  one-half 
interest  in  and  to  a  certain  specifically  de- 
scribed lot  near  the  city  of  Montgomery,  but 
that,  although  the  said  Interest  In  said  prop- 
erty in  fact  belonged  to  Michael  Burke,  the 
legal  title  thereto  was  held  by  one  Charies 
H.  Scott  who,  as  a  matter  of  fact,  hdd  the 
undivided  one-half  Interest  in  the  lot  in  trust 
for  said  Burke.  It  was  further  averred  that 
Burke  owned  certain  other  lands  In  the  coun- 
ty of  Montgomery;  that  he  conveyed  an  un- 
divided one-half  Interest  in  such  lands  to  one 
Charles  B.  Landsdell.  who  was  his  grandson, 
and  resided  with  him,  and  who,  at  the  time 
of  this  conveyance,  was  a  minor,  and  that 
said  Landsdell  was  never  In  possession  of 
said  property,  nor  exercised  control  over  if, 
but  the  conveyance  was  made  to  him  by 
Burke  for  the  purxMse  of  defrauding  his  cred- 
itors; that  the  other  one-half  interest  In  and 
to  the  land  in  Montgomery  county  was  con- 
veyed by  Burke  to  one  Susie  Caldwell,  who. 
Immediately  thereafter,  conveyed  the  said  in- 
terest to  Elizabeth  W.  Burke,  the  wife  of  M. 
Burke,  and  that  said  conveyance  was  made 
by  Burke  to  his  wife  without  consideration,  and 
for  the  purpose  of  defrauding  his  creditors, and 
that,  although  said  property  Is  owned  by,  and 
belongs  to,  said  Burke,  the  legal  title  thereto 
Is  nevertheless  held  by  said  Landsdell  and 
Elizabeth  W.  Burke,  in  trust  for  said  Burke. 
It  was  then  averred  that  MIzabeth  W.  Burke 
died  intestate  shortly  after  the  execution  of 
this  conveyance  to  her;  that  no  administrator 
of  her  estate  has  been  appointed,  and  that 
the  names  of  her  bei^s  are  unknown  to  the 
complainants,  who,  after  diligent  inquiry, 
have  not  ascertained  their  names  nor  the 
place  of  their  residence;  that  the  disabilities 
of  minority  of  Charles  B.  Landsdell  had  been 
removed  by  decree  of  a  court  of  competent 
jurisdiction.  It  was  then  averred  that  M. 
Burke  also  owned  an  interest  in  certain  lands 
lying  in  Lowndes  county,  Ala.,  the  precise 
description  of  which  was  unknown  to  com- 
plainants; and  tbat  he  also  owned  an  imdivld- 
ed  one-half  interest  In  and  to  certain  lands  lo- 
cated In  Lowndes  county,  jointly  or  In  connec- 
tion with  the  estate  of  John  V.  McDuffie, 
deceased,  the  particular  description  of  which 
lands  Is  imknown  to  the  complainant;  and 
that  the  legal  title  to  the  property  in  Lowndes 
county  does  not  stand  upon .  the  records  of 
said  county  In  the  name  of  said  Burke,  bnf 
is  held  by  some  other  persons  in  trust  for 
him  or  for  his  use  and  benefit  It  was  also 
averred  that  M.  Burke  owned  certain  lands 
in  Elmore  county,  a  correct  description  of 
which  was  unknown  to  the  complainant  In 
reference  to  each  of  these  parcels  of  land,  It 
was  averred  that  a  discovery  of  the  facta  in 
regard  thereto  was  necessary  to  establish 
the  right  of  the  complainants  to  have  the 
Interest  of  said  Burke  thereto  ascertained, 
and  applied  to  the  payment  and  satisfaction 


of  said  judgment  which  the  complalnantt 
had  recovered  against  him.  M.  Burice  and 
Charles  B.  Landsdell  and  Charles  H.  Scoft 
and  the  administrator  of  the  estate  of  Eliza- 
beth W.  Burke,  deceased,  were  made  parties 
defendant  The  prayer  of  the  bill  was  that 
an  administrator  ad  litem  be  appointed  to 
represent  the  estate  of  Elizabeth  W.  Burke, 
and  tbat  the  proper  orders  be  made  to  bring 
in  the  heirs  of  said  Elizabeth  W.  Burke,  de- 
ceased, as  parties  defendant  and  that  upon 
the  hearing  of  the  bill  the  defendants  be  re- 
quired to  answer  said  bill,  so  that  the  com- 
plainants should  have  full,  complete,  and 
perfect  discovery  touching  the  several  prop- 
erties mentioned  in  said  bUl,  togethar  with 
all  other  property  which  M.  Burke  owned  or 
was  entitled  to,  and  that  any  interest  of  said 
M.  Burke  in  said  property  should  be  subject- 
ed to  the  payment  of  the  judgment  recovered 
against  him  by  the  complainants.  There  was 
also  a  prayer  for  general  relief.  The  defend- 
ants M.  Burke  and  Charles  Landsdell  moved 
to  dismiss  the  bill  as  amended,  for  the  want  of 
equity,  and  also  demurred  to  the  amended 
blU  upon  the  following  grounds:  "(1)  The 
said  bill  fails  to  show  that  this  defendant 
had  any  creditors  at  the  time  of  the  execu- 
tion by  him  of  the  deed  mentioned  in  the 
fourth  paragraph  of  said  bill  to  Ctiarles 
Landsdell;  and  the  bill  also  falls  to  show  that 
at  the  time  of  the  execution  of  the  deeds  named 
in  said  paragraph  to  Susie  Oaldwell,  and  by 
her  to  the  late  Elizabeth  Burke,  this  defendant 
had  any  creditors,  or  that  he  contemplated  at 
tbat  time  becoming  indebted  to  the  complain- 
ants or  to  any  one  else.  (2)  That  said  bill  falls 
to  make  the  heirs  at  law  of  the  late  Elizabeth 
Burke  parties  to  the  same,  though  it  shows 
on  the  face  that  she  left  surviving  her  such 
heirs.  (3)  The  blU  falls  to  make  the  hehrs 
or  personal  representatives  of  J.  V.  McDuffie 
parties  defendant  though  the  said  bill,  as 
amended,  shows  that  the  estate  of  said  Mc- 
Duffie is  interested  in  that  portion  of  the 
lands  mentioned  in  said  bill  as  being  situated 
in  Lowndes  county,  Ala.  (4)  The  bill  fails 
to  show  that  the  complainants  have  made 
any  efforts  to  discover  who  are  the  heirs  at 
law  of  the  said  Mrs.  Elizabeth  Buike,  or  to 
give  any  sufficient  excuse  for  not  making  such 
heirs  parties  thereto.  (6)  Tbat  the  said  bill 
is  a  bill  of  discovery  merely,  and  yet  fails  to 
aver  that  the  complainant  Is  unable  to  prove 
the  facts  he  seeks  by  otb&e  testimony,  or  that 
such  discovery  is  Indispensable  to  the  en- 
forcement of  his  alleged  claim.  (6)  Defend- 
ant demurs  to  paragraph  No.  4  of  said  billS 
on  the  grounds  that  it  falls  to  aver  that  the 
conveyance  of  defendant  of  the  real  estate 
therein  mentioned  to  his  said  wife  was  made 
without  consideration  and  for  the  purpose  of 
defrauding  creditors.  (7)  That  the  said  bill 
is  a  bill  of  discovery,  and  yet  is  not  sworn  to, 
as  required  by  the  law  and  the  rules  and 
practice  of  tnis  court.  (8)  That  said  bill  Is 
multifarious,  in  this:  that  It  attempts  to  join 
therein  matters  which  have  no  connection,  a» 
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disdosed  b7  the  bllL  (9)  That  tbera  U  a  mis- 
Joinder  of  parties  defendant  to  the  said  bill, 
in  this:  that  Charles  Landsdell  is  made  a 
party  defendant  thereto,  and  required  to  malce 
answer  to  the  said  bill,  and  all  of  it,  when 
It  is  apparent  that  he  has  no  Interest  in,  and 
can  have  no  knowledge  of,  the  greater  part 
of  the  matters  averred  in  said  bilL  (10)  That 
said  bill  makes  the  said  Landsdell  a  party 
defendant  thereto,  and  yet  falls  to  pray  any 
relief  against  him."  On  the  submission  of 
the  cause  on  the  motion  to  dismiss  and  upon 
the  demurrers,  the  chancellor  rendered  a  de- 
cree overruling  both  the  demurrer  and  the 
motion.  From  this  decree  the  respondents 
M.  Burke  and  Charles  Landsdell  appeal,  and 
assign  the  rendition  thereof  as  error. 

Gordon  Macdonald,  for  appellants,  George 
I*.  Moore,  for  appellees. 

SHABPE,  J.  Unquestionably  this  biU  conr 
tains  equity,  mider  section  814  of  the  Code, 
which  authorizes  a  Judgment  creditor  whose 
execution  has  been  returned  tmsatisfled  to  go 
into  chancery  to  compel  the  discovery  of  any 
property  belonging  to  the  debtor  or  held  in 
tmst  for  him.  The  motion  to  dismiss  the 
bill  for  want  of  equity  was  therefore  properly 
overruled. 

So  far  as  it  seeks  a  discovery  of  legal  as- 
sets belonging  to  the  defendant,  the  bill  is  in- 
anfacient  for  lack  of  verification  by  oath. 
Lawson  t.  Warren,  89  Ala.  585,  8  South.  141; 
Bailroad  Co.  t.  McEenzie,  86  Ala.  546,  B 
South.  322;  Sweetzer  v.  Buchanan,  94  Ala. 
574,  10  South.  213.  Such  insufficiency,  how- 
ever, does  not  extend  to  the  whole  bilL 

The  bill  alleges  that  the  property  conveyed 
by  Burke  to  the  defendants  Scott  and  Lands- 
dell, respectively,  as  well  as  that  in  which 
the  legal  title  has  passed  to  the  heirs  of  Eliza- 
beth Burke,  is  held  in  trust  for  Burke,  so 
that  his  Interest  therein  is  only  equitable.  As 
to  such  Interests,  the  chancery  court  had  Ju- 
risdiction, originally  as  well  as  now,  onder 
the  statute,  for  the  purpose  of  subjecting 
them  to  a  Judgment  whereon  legal  remedies 
had  been  exhausted.  Brown  t.  Bates,  10  Ala 
432;  Martin  v.  Carter,  90  Ala.  90,  7  South. 
610;  Floyd  v.  Floyd,  77  Ala.  353.  When  dis- 
covery Is  sought  as  merely  Incident  to  relief 
In  matters  of  ordinary  equitable  cognizance, 
the  bill  need  not  be  sworn  to.  Dinsmore  t. 
Grossman,  63  Me.  441. 

Independent  of  the  discovery  which  the 
complainants  seek  in  other  matters,  they  are 
entitled  to  maintain  the  bill  for  relief  and  for 
discovery  respecting  the  several  Interests  so 
alleged  to  be  held  in  trust  for  Burke,  and 
the  demurrer,  for  want  of  verification,  being 
to  the  bill  as  a  whole,  does  not  reach  the  de- 
fect which  exists  In  Its  aspect  as  a  bill  for 
discovery  of  legal  assets.  A  demurrer  for 
such  cause,  to  a  bill  as  an  entirety,  when  the 
bill  is  both  for  relief  and  for  discovery,  and 
when  It  is  sufficient  for  relief.  Is  properly 
OTermled.    Beall    r.   Lehman-Durr   Oo.,   110 


Ala.  446,  18  South.  230;  Tlllmaa  T.  Thomas, 
87  Ala.  321,  6  South.  151;  George  ▼.  Bailroad 
Oo.,  101  Ala.  608,  14  South.  752;  Story,  Sq. 
Jur.  S  443;  Uvlngston  v.  Story,  9  PeL  632; 
Story,  Eq.  PL  {  548;  Metier  r.  Metier.  19  N. 
J.  Eq.  457. 

For  like  reason,  the  ground  of  demurrer  as- 
signed to  paragraph  4,  upon  Insufficient  alle- 
gations of  fraud,  is  bad,  since  fraud  is  not 
necessary  to  uphold  the  equity  referred  to, 
and  need  not  be  alleged  in  a  bill  filed  for  its 
enforcement    Brown  v.  Bates,  10  Ala.  432. 

The  object  of  the  bill  Is  single,  being  the 
subjection  of  the  property  of  Burke  to  the 
satisfaction  of  complainants'  Judgment,  and 
the  relief,  If  granted,  mnst  be  substantially 
the  same  as  to  any  portion  of  such  property, 
whether  held  by  the  debtor  at  in  trust  for 
blm  by  another  or  by  several;  and.  In  such 
ease,  the  fact  that  It  Is  held  by  different  per- 
sons, under  separate  conveyances,  or  that  the 
relief  is  sought  upon  different  theories,  does 
not  render  the  bill  mnltifarioos.  Lehman  v. 
Meyer,  67  Ala.  396;  Goose  r.  Powder  Go.  (N. 
J.  Oh.)  33  Aa  297. 

No  Interest  of  the  McDuffle  estate  or  heirs 
is  sought  to  be  partitioned,  devested,  sold,  or 
otherwise  affected  under  the  bill,  and  the  al- 
leged fact  of  their  Joint  interest  with  Burke 
In  lands  does  not  make  It  necessary  that  such 
heirs  or  the  personal  representative  of  the 
estate  be  made  parties  to  the  suit 

In  the  absence  as  parties  of  the  heirs  of 
Elizabeth  Burke,  no  decree  can  be  rendered 
devesting  them  of  the  title  to,  or  affecting 
their  interest  in,  the  lands  descended  to 
them;  but  the  bill  seeks  discovery  as  to  their 
identity,  and,  if  discovered,  they  may  be 
made  parties,  and  so  brought  before  the  court 
that  a  decree  may  be  had  respecting  their 
then  Interests.  Code,  {  814.  The  bill  may  be 
imperfect,  as  one  for  such  discovery,  in  failing 
to  show  that  Burke  can  make  discovery  of 
those  heirs,  or  it  may  be  otherwise  defective; 
but  such  questions  are  not  raised  by  the  de- 
murrer assigned  to  the  bill  as  a  whole,  upon 
the  ground  that  those  belrs  are  not  made  par- 
ties, or  by  any  ground  stated  in  the  demurrer. 
When  a  bill  seeks  discovery  of  persons  Inter- 
ested, a  demurrer  for  want  of  those  persons 
as  parties  will  not  hold.  1  DanleU,  Cb.  Prac. 
619;  Iron  Co.  t.  Goodall,  39  N.  H.  223,  75 
Am.  Dec.  219.  There  was  no  error  in  the  de- 
cree of  the  dty  court,  and  it  will  be  here  af- 
firmed, at  appellants'  cost 


(la-  Ala.  442) 

OOCHRAN  et  aL  t.  ADLEB  et  aL 
(Supreme  (3oart  of  Alabama.    April  19,  1899.) 

VaNDOB    AND    PUBCHASEB  —  BOND    FOB  TtIX,!  — 

a88i0nmbnt— recx>bda — hobtoaobs — 
Friobitibs. 

1.  A  bond  for  title  to  land,  and  writing!  aa- 
sisning  it,  need  not  be  recorded,  nnder  Code 
1806.  (  1005  et  seq.,  requiring  conveyances  of 
uuconditional  estates,  and  mortgages  and  in- 
struments in  the  natuic  of  mortgages,  to  be  re- 
ceded. 
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2.  The  assitrnee  of  a  bond  for  titie,  provid- 
ing for  a  deed  upon  payment  of  the  purchase 
price,  who  pays  the  price  and  receives  a  deed 
from  the  owner,  acquires  a  title  which  is  not 
subject  to  a  mortgage  given  by  the  assignor  of 
the  bond  after  the  assignment,  but  before  the 
execution  of  the  deed,  although  the  asaignment 
was  not  recorded. 

Appeal  from  city  court  of  Birmingham;  W. 
W.  WUberson,  Judge. 

The  bill  in  tills  case  was  filed  by  the  ap> 
pellanta,  Gochran  &  Bamsey,  against  the  ap- 
pellees, Albert  Adler,  Mllow  Bobbins,  George 
P.  Moore,  administrator  of  the  estate  of  Mrs. 
M.  B.  Freeman,  deceased,  and  the  JefFerson 
Ciounty  Savings  Bank,  and  sought  to  hare 
foreclosed  a  mortgage  executed  to  the  com- 
plainants by  Mrs.  M.  E.  Freeman.  The  facts 
of  the  case  are  sufficiently  stated  in  the  opin- 
ion. Upon  the  final  submission  of  the  cause 
on  the  pleadings  and  proof,  the  judge  of  the 
city  court,  sitting  as  chancellor,  rendered  a 
decree  adjudging  that  the  complainants  ^ere 
not  entitled  to  the  relief  prayed  for,  and  or- 
dering the  bin  dismissed.  From  this  decree 
the  complainants  appeal,  and  assign  the  ren- 
dition thereof  as  error.    Affirmed. 

John  Vary  and  Bush  &  Bush,  for  appel- 
lants.   B.  C.  Jones,  for  appellees. 

TTSON,  J.  The  appellants  filed  their  biU 
to  foreclose  a  mortgage  executed  to  them  by 
Mrs.  M.  E.  Freeman,  dated  March  31,  1889, 
upon  certain  described  real  estate.  The  con- 
troversy is  whether  the  Jefferson  County 
Savings  Bank,  and  those  claiming  under  It 
through  mesne  conveyances,  acquired  such  a 
title  as  is  superior  to  the  alleged  rights  claim- 
ed by  complainants  under  their  mortgage.  On 
the  23d  day  of  August,  1887,  Albert  Adler,  the 
owner  of  the  lot  in  controversy,  executed  to 
Mllow  Bobbins  his  bond  for  title,  covenanting 
to  execute  to  him  CBobblns)  a  warranty  deed 
to  the  lot  upon  the  payment  of  certain  pur- 
chase-money notes  designated  In  said.  bond. 
On  December  20,  1887,  Bobbins,  by  an  in- 
strument In  writing,  transferred  this  bond  for 
title  to  the  mortgagor,  Mrs.  Freeman,  she 
assuming  the  payment  of  bis  notes  to  Adler. 
On  the  28th  day  of  February,  1888,— more 
than  one  year  before  the  execution  of  com- 
plainants' mortgage,  and  in  about  two  months 
after  the  transfer  to  her,— Mrs.  Freeman  and 
her  .husband  transferred  this  bond  to  the  Jef- 
ferson County  Savings  Bank.  On  the  24th 
day  of  May,  1880, — ^about  two  months  after 
the  mortgage  to  complainants  was  recorded, 
—the  bank  surrendered  to  Adler  the  bond  and 
the  transfer  thereof,  paid  to  him  the  purchase 
money,  and  obtained  a  deed  from  him  to  the 
property.  Neither  the  bond  for  Utle,  nor  the 
transfer  from  Bobbins  to  Mrs.  Freeman,  nor 
the  transfer  from  Mrs.  Freeman  and  her  hus- 
band to  the  bank,  were  ever  recorded. 

The  contention  of  appellants  is  that  as  the 
transfer  of  the  bond  to  the  bank  was  not 
recorded,  and  as  it  acquired  title  from  Adler 
subsequently  to  the  execution  of  the  mortgage 
and  its  recordation,   its  rights  to   the  prop- 


erty were  subordinate  to  the  lien  of  the  mort- 
gagees; the  complainants  not  being  shown  to 
have  had  ahy  actual  notice  of  the  transfer 
when  the  mortgage  was  delivered.  By  the 
bond,  Adler  bound  himself  to  make  a  war- 
ranty deed  to  Bobbins  upon  the  performance 
by  him  of  the  condition  of  paying  the  pur- 
chase-money notes.  Falling,  In  the  event  of 
a  performance,  Adler  would  have  become  li- 
able for  damages,  it  may  be,  to  the  extent 
of  the  penal  sum  named  in  the  bond.  By  the 
acceptance  of  the  bond  and  the  execution  of 
his  notes.  Bobbins  bound  himself  to  pay  to 
Adler  the  sum  specified  in  the  notes,  and  be- 
came entitled  to  the  possession  of  the  lot,  it 
It  was  one  of  the  terms  of  the  contract  IJiat 
be  was  to  have  the  possession.  When  Mrs. 
Freeman  became  the  transferee  of  the  bond, 
she  was  invested  with  the  same  rights  whicb 
Bobbins  had,— no  more  and  no  less.  As  to  the 
lot,  the  subject  of  the  contract  of  sale,  she 
became  the  owner  of  an  imperfect  equity  in  it 
She  had  the  right  to  discharge  the  notes  held 
by  Adler,  and  demand  of  him  a  deed  in  ac- 
cordance with  the  terms  of  the  bond.  And, 
doubtless,  after  paying  to  Adler  the  amount 
of  the  purdiase-mbney  notes,  upon  his  re^ 
fusal  to  execute  to  her  a  deed  she  could  have 
enforced  a  specific  performance  of  the  con- 
tract in  a  court  of  equity,  or  maintained  a 
sidt  at  law  against  hhn  for  a  breach  of  the 
condition  of  the  bond.  Gravlee  v.  Williams, 
112  Ala.  53d,  20  South.  952.  But,  as  a  con- 
dition precedent  to  her  right  to  enforce  either 
of  these  remedies,  she  had  to  pay  or  tender 
to  him  the  purchase  money;  and  a  compliance 
with  this  condition  by  her  would  have  given 
'her  an  e<)uitable  title  to  the  lot  which  she 
could  have  conveyed  by  deed  or  mortgage. 
She,  however,  did  not  ripen  this  Imperfect 
equity  into  a  perfect  one,  but  chose,  long  be- 
fore making  the  mortgage  to  complainants, 
to  part  with  the  bond,  the  only  means  by 
which  she  could,  or  under  which  she  had  the 
right  to,  ever  acquire  either  the  legal  or  equit- 
able title  to  the  lot  She  could,  if  she  had 
desired,  have  abandoned  her  rights  In  the 
property,  and  thereby  compelled  Adler  to  en- 
force hla  contract  of  sale  as  the  remedies  of 
the  law  afforded.  It  is  not  contended  that 
the  complainants  acquired  by  their  mortgage 
a  superior  title  to  Adler  to  the  lot,  and,  in- 
deed, there  Is  no  room  for  such  insistence, 
since  the  bill  alleges,  and  the  evidence  showa 
without  dispute,  that  Mrs.  Freeman  acquired 
her  rights  by  transfer  of  the  bond  from  Bob- 
bins. While  It  Is  true  that  Mrs.  Freeman  la 
regarded  In  a  court  of  equity  as  the  owner  of 
the  lot  as  between  her  and  Adler,  this  equi- 
table ownership  could  not  extend  beyond  the 
period  In  which  she  bad  the  right  to  enforce 
the  terms  of  the  bond.  She  cannot,  there- 
fore, be  60  regarded  after  she  transfers  It  to 
another,  clothing  her  transferee  with  this 
equitable  ownership,  which  he  may  ripen  Into 
a  perfect  equitable  or  legal  title.  The  bond 
for  title,  and  the  writings  assigning  it,  con- 
veying no  estate,  either  legal  or  equitable. 
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5ren  not  reqnired  to  b«  recorded,  nnder  our 
registration  statutes,  providing  protection  to 
creditors  and  pnrchaserfl  against  dormant  eoor 
▼eyancea  and  loansi  Tbey  were  not  oonTer* 
ances  of  an  unconditlMial  estate  In  the  lot, 
nor  were  they  mortgages  or  Instmnents  In  tbe 
oatore  of  a  mortgage.  Code  1^6^  f  1006  et 
«eq;   Brown  y.  Chambers,  12  Ala.  687. 

In  addition  to  what  we  have  said  above^ 
there  Is  another  reason  which  Is  conclusive 
to  our  minds  against  the  right  of  the  com- 
plainants to  recover.  The  hank  did  not  de- 
rive Its  title,  legal  or  equitable,  to  the  lot 
from  Mrs.  Freeman,  tbe  mortgagor  through 
whom  complainants  dalm,  bat  acquired  from 
her,  long  before  complainants'  mortgage  was 
made,  the  right  to  pay  to  Adler  the  debt,  and 
receive  as  it  did  from  him  the  deed  conveying 
to  It  the  titl&  This  right  acquired  by  the 
banic  from  Mrs.  Freeman  could  not  be  defeated 
of  Its  legithuate  consummation  byanyaet  of 
ben.    The  decree  la  aprmed. 


nn  Ala.  m 

UIRMINOHAM  SHOB  CO.  «t  aL  v.  TOBRBT 

et  ah 
(Supreme  Court  o(  Alabama.  April  18,  1880.) 
CasDnoBS'  Suit— FUAonra— 'AsaqvATB  RaifaBT 
AT  Law. 
A  creditors'  bill,  filed  by  the  creditors  of 
a  company  to  recover  goods  alleged  to  have 
been  fraudulently  conveyed  by  the  company, 
will  not  be  dismissed  on  the  ground  that  there 
is  a  remedy  at  law,  although  the  bill  alleged 
that  the  ones  to  whom  the  goods  were  sold 
were  the  real  stocliholders  in  the  company,  and 
already  the  owners  of  the  goods. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sbarpe,  Judge. 

CredltoM*  bill  by  Torrey,  Curtis  &  Tirrell 
and  others  against  tbe  Birmingham  Shoe  Com- 
pany and  others.  From  an  order  overruling 
a  motion  to  dismiss  the  bill,  defendants  ap- 
peal.   Affirmed. 

Gabonlsa  &  Weakley,  fur  appellants.  H.  K. 
White  and  Hountloy  A  Tomllnson.  for  ap- 
pellees. 

McCLELLAN,  0.  J.  This  Is  a  oredlton' 
bill  filed  by  the  Individuals  composing  the  firm 
of  Xorrey,  Curtis  &  Tirreil,  and  others,  against 
tbe  Blrmlogham  Shoe  Company,  a  corporation, 
Stelner  Bros.,  a  corporation,  and  others.  Com- 
plainants' debts  were  due  prior  to  tbe  transac- 
tloas  between  said  corporations  wblch  are 
complained  of.  The  bill  alleges  that  tbe  Bir- 
mingham Shoe  Company  was  indebted  to  the 
complalnanta  in  the  several  sums  stated,  and 
that  said  shoe  company,  being  hard  pressed 
by  its  creditors,  coUuslvely  and  fraudulently 
.confessed  a  Judgment  to  Steiaer  Bros,  tor  an 
amount  equal  to  tbe  value  of  all  its  assets; 
that  the  pretended  debt  upon  which  said  judg- 
ment was  confessed  was  simulated;  and  that 
tbe  confession  was  made,  and  the  property 
immediately  levied  upon  and  sold,  and  pur- 
chased by  Steiner  Bros.,  with  the  intent  on 
tita  part  of  tbe  debtor  and  Stelner  Bcoa.  to 


hinder,  delay,  and  defrand  complainants  and 
other  creditors  of  the  said  shoe  company.  It 
la  farther  alleged  that  Bach,  the  manager  of 
tbe  shoe  company,  was  without  authority  to 
confess  said  Judgment,  and  that  tbe  same  for 
this  reason,,  also,  la  void.  Tbe  bill  also  con- 
tains the  following  paragraph:  "Orators  are 
informed  and  believe,  and  therefore  charge, 
that  the  said  Stelner  Broa  were,  at  the  time 
Judgment  was  confessed  in  their  favor  foi 
.16,087.02,  the  real  owners  of  all  the  capital 
stock  and  property  of  Birmingham  Shoe  Com- 
pany, and  bad  been  such  real  owners  ever 
since  said  company  was  incorporated,  on  the 
27to  day  of  November.  1883.  The  $5,000  capi- 
tal stock  wltb  which  said  company  was  In- 
corporated was  furnished  by  B.  Stelner,  8. 
Stelner,  and  Leo  K.  Stelner,  wlio  are  brothers; 
and  the  said  Leo  K.  Stelner  was  the  holder  of 
a  portion  of  tbe  capital  stock  of  said  Birming- 
ham Shoe  Company  when  it  was  incorporated, 
and  was  an  officer  and  director  in  the  com* 
pany.  He  afterwards  transferred  his  stock, 
aa  a  matter  of  convenience,  to  J.  Levy,  who 
is  a  prot£g6  of  Stelner  Bros.,  and  who  oper- 
ates, and  has  operated  for  several  years,  a 
livery  stable  owned  by  Stelner  Bros.,  called 
'City  Stable,'  on  First  avenue,  between  Twen 
ty-first  and  Twenty-second  streets.  Binning 
bam,  -Ala.  The  said  Bach  is  a  close  relatim 
of  Stelner  Bros.,  and  la  another  prot6g6  of 
tbeira.  He  clerked  for  them  several  years  at 
their  store  in  Hamburg,  Hale  county,  Alar 
bama,  aad  afterwards  operated  a  store  for 
them  at  Boligee,  Greene  county,  Alabama, 
for  a  few  years  prior  to  the  time  he 
came  to  Birmingham,  in  November,  1888, 
when  the  Birmingham  Shoe  Company  was  or- 
ganized. Tbe  entire  capital  stock  of  said  Bir- 
mingham Shoe  Company,  $5,000,  was  furnish- 
ed In  money  by  Stelner  Bros.,  but  they  had 
the  nominal  ownersliip  of  88  of  the  100  shares 
of  said  stock,  of  $50  par  value,  amounting  to 
$4,800.  placed  in  the  name  of  J.  Bach,  though 
it  was  well  understood  between  them  and 
Bach  that  all  receipts  of  money  from  said 
business  should  be  deposited  in  Stelner  Broa' 
bank,  and  that  Stelner  Bros,  should  have  all 
tbe  profits  arising  from  said  business,  except 
the  amounts  which  it  was  agreed  that  Bach 
Bhould  draw  for  his  services  as  manager  of 
the  said  business.  During  its  whole  exist- 
ence the  Birmingham  Shoe  Company  sold  Its 
goods  exclusively  for  cash,  ai^d  deposited  Its 
receipts  in  the  bank  of  Stelner  Bros.  These 
deposits  were  only  checked  against  by  said 
Birmingham  Shoe  Company  to  pay  the  ex- 
penses of  running  ite  business,  and  for  goods 
to  replenish  Ite  stock.  The  proflte  were  al- 
ways greater  than  expenses,  until  within  the 
few  months  preceding  the  failure  of  said  shoe 
company,  when  business  was  generally  very 
dull,  and  the  legitimate  profits  became  so 
small  that  the  parties  interested  in  said  busi- 
ness concluded  that  it  would  be  more  profit- 
able to  fall.  To  this  end  they  commenced  in 
summer  of  1896  to  buy  large  quantities  of 
goods  on  credit  from  every  shoe  manufactory 
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and  wholesale  dealer  who  would  extend  them 
credit  During  the  period  of,  to  wit,  80  daya 
preceding  the  confession  of  said  Judgment  in 
favor  of  Stelner  Bros.,  the  Birmingham  Shoe 
Company  purchased  and  received  goods,  on 
which  nothing  was  paid,  of  the  invoice  value 
of,  to  wit,  $11,561.31,  from  27  different  manu- 
facturers and  wholesale  dealers  in  19  differ^ 
ent  dtles  In  10  different  states  of  the  United 
States;  said  cities  extending  as  far  west  as 
St  Louis,  and  as  far  east  as  Aurora,  Maine. 
The  invariable  method  of  obtaining  credit  for 
these  goods  which  were  so  purchased  from 
complainants  in  this  bill  was  substantially  as 
follows:  The  said  Bach  would  write  letters 
to  them,  signing  the  same,  'Birmingham  Shoe 
Co.,  J.  Bach,  Mgr.,'  and  refer  them  to  "Stelner 
Bros.,  Bankers,'  who,  when  Inquiry  was  made 
of  them  in  pursuance  of  said  references,  would 
recommend  the  Birmingham  Shoe  Company  as 
highly  worthy  of  credit  perfectly  solvent  and 
very  prompt  in  meeting  its  obligations.  Upon 
such  a  flattering  report  from  the  'Banking 
House  of  Stelner  Bros.'  the  credit  solicited  and 
recommended  was  invariably  extended.  Dur- 
ing the  period  of  about  one  month  precedhig 
the  retirement  of  the  Birmingham  Shoe  Com- 
pany from  the  active  marts  of  competitive 
trade,  cases  of  shoes  came  rapidly  pouring  in, 
as  from  a  'horn  of  plenty'  which  had  been 
rubbed  with  the  'wonderful  lamp'  of  a  Stelner 
Bros.,  Bankers,'  recommendation,  and  the  Bir- 
mingham Shoe  Company  branched  out  Into  a- 
wholesale  business,  which  was  conducted 
without  warerooms  or  traveling  salesmen,  by 
simply  re-marklng  the  cases  of  shoes  as  they 
were  received,  and  reshlpplng  them  to  various 
retail  dealers  In  Bessemer  and  other  towns  in 
Ute  vicinity  of  Birmingham;  but  one  Important 
difference  from  the  manner  In  which  these 
goods  were  bought  was  prudently  observed  by 
said  Birmingham  Shoe  Company  when  these 
goods  were  sold,  to  wit,  that  whereas  all 
these  goods  were  bought  from  the  manufac- 
tnrers  on  credit,  they  were  sold  by  the  said 
Birmingham  Shoe  Company  strictly  for  cash. 
Thns,  Stelner  Bros.,  Bankers,  with  a  rare 
versatility  of  genius  for  affairs,  operated  said 
shoe  business  for  their  own  benefit  under  the 
name  of  Birmingham  Shoe  Company,  while 
the  said  J.  Bach,  J.  Levy,  and  L.  Levy,  who 
were  nominally  the  board  of  directors  and 
stockholders  of  said  corporation,  owned  no 
leal  Interest  therein,  but  were  in  fact  mere 
employes  of  Stelner  Bros."  There  Is  an  al> 
temative  averment  in  the  bill,  bat  It  has  no 
bearing  on  the  question  now  presented.  The 
prayer  Is  that  Stelner  Bros,  be  held  as  trustees 
in  tnvltum  of  the  property  purchased  by 
them  at  the  execution  sale,  and  be  required  to 
account  to  complainants  for  the  value  thereof, 
etc.  ^be  respondents  moved  to  dismiss  the 
bill  for  want  of  equity.  That  motion  was  de- 
nied, and  from  the  order  overruling  it  this  i^ 
peal  Is  prosecuted. 

The  theory  upon  which  respondents  based 
their  motion  is  thns  stated  by  their  counsel: 
"The  ground  on  which  the  motion  to  dlnnlsa 


the  bni  for  want  of  equity  was  predicated  Is 
that,  by  the  averments  of  the  bill,  Stelner  Bros, 
were  the  owners  of  the  property  of  the  Blr- 
mingliam  Shoe  Company,  and  hence  complain- 
ants conld  not  have  been  prejudiced  by  any 
dealings  which  Stelner  Bros,  may  have  had 
with  reference  to  such  property.  And  it  ap- 
pears, moreover,  from  the  averments  of  the 
bin,  that  Stelner  Bros,  were  the  Birmingham 
Shoe  Company,  and  that  they  operated  the 
business  for  their  own  benefit  under  that 
name,  while  the  nominal  directors  and  stock- 
holders of  said  Btamlngham  Shoe  Company 
owned  no  real  interest  therein,  but  were  In 
fact  mere  employes  of  Stelner  Bros."  It  is 
clear,  of  course,  and  not  denied  for  appellants, 
that  the  blU,  without  the  averments  of  the 
paragraph  we  have  quoted,  states  a  perfectly 
good  case  of  equity  Jurisdiction,  under  section 
818  of  the  Code.  And  it  is  thoroughly  well 
settled  that  the  existence  of  an  adequate  rem- 
edy at  law  in  a  particular  case  does  not  bar 
the  creditor  of  his  remedy  by  bill  in  equity  to 
reach  and  subject  property  or  the  proceeds  of 
property  which  has  been  fraudulently  con- 
veyed by  his  debtor,  by  holding  the  trans- 
feree answerable  for  the  property  or  its  value. 
Nor  is  It  of  consequence  that  the  bill  may 
ahow  that  Stelner  Bros.'  dealings  with  this 
property  could  not  prejudice  the  compUiinaata, 
for  that  It  belonged  to  them  before  they 
bought  It  at  the  execution  sale.  Whatever 
the  fact  be  in  this  connection,  complainants 
dealt  with  the  Birmingham  Shoe  Company  as 
a  corporation.  That  company  contracted 
these  debts.  That  company  at  the  time  had 
this  property.  And  complainants  have  a  per- 
fect right  to  treat  that  company  alone  as  its 
debtor,  and  to  treat  this  property  aa  having 
belonged  to  It,  and  to  subject  It  as  the  prop- 
erty of  that  corporation,  though  the  fact  may 
be,  and  it  may  so  appear  by  the  bill,  that 
that  company  was  a  mere  figurehead  covering 
Stelner  Bros.,  who  in  reality  constituted  It 
Not  only  so,  but  the  relations  averred  In  the 
bill  between  Stelner  Bros,  and  the  shoe  com- 
pany may  well  be  looked  to  In  support  of  the 
fraud  averred  in  respect  of  the  confession  of 
Judgment  and  the  passing  of  the  property 
into  Stelner  Bros,  under  that  Jndgment  The 
question  here  Involved  is  really  decided 
against  the  appellants  In  the  case  of  Welngar- 
ten  V.  Ifaicns  (at  the  present  term)  25  South. 
862;  and,  upon  the  views  we  have  expressed 
and  that  case,  the  decree  overruling  the  mo- 
tion to  dismiss  the  bill  for  want  of  equity 
must  be  affirmed.    Affirmed. 

(in  Ala.  43S) 

BALCH  «t  sL  ▼.  KLEIN  FURNISHINQ  00. 
et  aL 

(Supreme  Court  of  Alabama.    April  18,  1889.) 

CaaDiTOBS'  BiTiT— F]:,BA.Diiia — ATT^OEnirr  Bokss. 

A  creditors'  bill  to  reach  what  the  debtor 
is  entitled  to  recover  on  an  attachment  bond 
executed  in  an  action  by  another  creditor  is 
demurrable,  where  it  does  not  allege  that  the 
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debtor  had  a  canae  of  action  on  the  bond,  and 
that  the  attachment  was  wrongfully  issued. 

Appeal  from  city  coart  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

This  was  a  general  creditors'  bill,  filed  by 
Batch,  Price  &  Go.  and  others  against  the 
Klein  Furnishing  Company,  a  corporation, 
the  Jefferson  County  Savings  Bank,  a  corpo- 
ration, E.  F.  Enslen,  and  G.  F.  Bnslen.  The 
bill  averred:  That  the  complainants  had  re- 
covered judgment  against  the  Klein  Furnish- 
ing Company,  upon  which  execution  had  been 
Issued,  and  returned  "No  property  found." 
That  the  Klein  Furnishing  Company  had 
brought  two  suits,— one  against  E.  F.  Enslen 
and  C.  F.  Enslen  and  the  Jefferson  County 
Savings  Bank,  on  an  attachment  bond  exe- 
cuted by  said  E.  F.  Enslen  as  principal,  and 
the  other  two  parties  as  sureties;  and  the 
other  suit  was  a  suit  against  the  Jefferson 
County  Savings  Bank  as  principal,  and  B. 
F.  Enslen  and  C.  F.  Enslen  as  sureties,  ott 
the  attachment  bond.  Both  of  these  suits 
were  pending  In  the  city  court  of  Birming- 
ham. That  said  suits  were  brought  to  re- 
cover damages  for  wrongfully  suing  out  at- 
tachments against  the  Klein  Fumishing 
Company,  and  having  the  same  levied  upon 
its  stock  of  goods,  and  said  goods  sold  under 
said  writs  of  attachment.  It  was  then  aver- 
red that  the  goods  of  the  Klein  Fumishing 
Company  so  sold  under  the  attachments  were 
liable  to  the  satisfaction  of  the  debts  of  the 
complainants  and  the  other  creditors  of  the 
Klein  Fumishing  Company,  and  that  the  levy 
and  sale  of  said  goods  damaged  the  complain- 
ants and  other  creditors,  In  that  they  have 
taken  away  and  deprived  said  complainants 
and  other  creditors  of  the  Klein  Furnishing 
Company  of  said  goods  wherewith  to  satisfy 
their  debta  The  complainants  then  averred 
that  said  two  attachment  bonds,  and  the  lia- 
bility of  the  obligors  on  the  bonds,  as  wdl 
as  the  suits  thereon,  are  equitable  assets  of 
the  Klein  Furnishing  Company,  liable  to  the 
satisfaction  of  the  debts-  of  the  complain- 
ants and  other  creditors  of  said  fumishing 
company.  The  complainants  further  aver- 
red that,  since  the  institution  of  said  suits 
by  the  Klein  Furnishing  Company  on  the  at- 
tachment bond,  the  Jefferson  County  Sav- 
ings Bank,  or  E.  F.  Ehislen,  or  C.  F.  Enslen 
purchased  29  ont  of  the  30  shares  of  the 
capital  stock  of  the  Klein  Furnishing  Com- 
pany, and  bad  said  stock  transferred  to  per- 
SMis  other  than  the  original  holders  thereof, 
for  the  purpose  of  compromising  or  dismiss- 
ing said  suits  on  the  attachment  bond,  and 
that  such  dismissal  or  compromise  would 
deprive  the  complainants  and  other  creditors 
of  the  Klein  Fumishing  Company  of  all  re- 
lief for  the  payment  of  their  debts,  and,  un- 
less prevented,  the  purchasers  of  said  stock 
will  release  the  obligors  on  the  attachment 
bond  from  all  liabilities  thereon,  and  prevent 
the  further  prosecution  of  said  suits.  It  was 
then  averred  that  there  was  also  another 
•olt  pending  in  the  city  court  of  Birmingham 


by  E.  F.  Enslen  against  the  Klein  Furnish- 
ing Company,  and  that  the  defense  of  this 
suit  was  necessary  for  the  successful  pros- 
ecution of  the  two  suits  upon  the  attachment 
bond.  The  prayer  of  the  bill  was  "that,  upon 
the  final  hearing  of  this  cause,  that  your 
honor  will  render  a  decree  subjecting  the  said 
suits,  or  the  proceeds  thereof,  or  the  cause 
of  action  upon  which  said  suits  are  based, 
to  the  debts  of  your  orators,  and  such  other 
creditors  as  will  come  into  this  suit;  that, 
In  the  meantime,  that  your  honor  will  ap- 
point a  receiver  in  this  suit  to  take  charge  of 
and  prosecute  said  suits  for  the  benefit  of 
your  orators  and  the  other  creditors  of  said 
Klein  Fumishing  Company;  that  your  honor 
will  grant  a  writ  of  Injunction  out  of  this 
honorable  court,  enjoining  and  restraining 
said  Klein  Fumishing  Company  from  dis- 
missing or  compromising  said  suits;  and  that 
your  honor  will  enjoin  said  defendants,  the 
said  Jefferson  County  Savings  Bank,  E.  F. 
Enslen,  and  O.  F.  Enslen,  from  setting  up  In 
defense  or  in  bar  of  said  suit  any  alleged 
agreement  or  compromise  of  said  suits,  or 
sale  or  transfer  of  the  cause  in  action  upon 
which  said  suits  are  based,  or  otherwise  in- 
terfering with  said  suits.  Tour  orators  pray 
for  such  other,  further,  or  general  relief  as 
they  may  be  entitled  to  In  equity  and  good 
conscience,  and  they  will  ever  pray."  The 
defendants  demurred  to  the  bill  upon  several 
grounds,  the  substance  of  which  may  be 
summarized  as  follows:  (1)  That  It  appears 
in  and  by  said  bill  that  this  respondent  has 
not  taken  steps  or  done  anything  to  contrib- 
ute to  the  matters  complained  of  in  said  bill. 
(2)  That  it  appears  by  the  bill  that  this  re- 
spondent is  not  in  position  to  contribute  or 
do  anything  towards  carrying  out  the  mat- 
ters complained  of  in  the  bill.  (3)  That  no 
facts  are  stated  in  the  bill  from  which  the 
court  can  infer  or  conclude  that  there  will 
ever  be  any  proceeds  from  the  said  suits  on 
the  attachment  bond.  (4)  That  it  does  not 
appear  from  anything  stated  in  said  bill  how 
the  defense  of  the  suit  of  E.  F.  Enslen  against 
the  Klein  Fumishing  Company  is  necessary 
for  the  successful  prosecution  of  the  two 
suits  on  the  attachment  bond;  the  allega- 
tions of  the  bill  In  that  particular  being  a 
conclusion  of  the  pleader.  (5)  No  facts  are 
stated  from  which  the  court  may  conclude 
or  infer  that  the  compromise  or  dismissal  of 
said  suits  on  the  attachment  bonds  would  be 
a  wrong  or  fraud  to  or  upon  the  complain- 
ants. (6)  That  it  does  not  appear  in  and  by 
said  bill  that  the  said  suits  on  the  attach- 
ment bond  were  brought  by  or  with  the 
knowledge  and  consent  or  authority  of  the 
Klein  Fumishing  Company,  or  any  one  au- 
thorized to  bind  said  company.  (7)  That  a 
suit,  in  and  of  itself,  is  not  an  asset,  legal  or 
equitable.  (8)  That  a  cause  of  acticm,  if 
there  be  a  cause  of  action  on  said  attachment 
bond,  is  not  an  equitable  asset,  and  a  receiver 
cannot  be  appointed  by  the  court  to  bring 
such  action  as  la  sought  by  the  prayer  of  the 
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bill.  The  defendants  also  demnrred  to  the 
bill  for  the  want  of  equity.  On  the  submis- 
sion of  the  cause  upon  the  demurrer  and  mo- 
tion to  dismiss,  both  the  demurrer  and  the 
motion  were  sustained,  and  the  bill  ordered 
dismissed.  Frwu  this  decree  the  complain- 
ants appeal,  and  assign  the  rendition  thereof 
as  error.    Affirmed. 

Monntjoy  A  Tomllnson,  for  appellants. 
Tillman  &  Campbell  and  J.  A.  Mitchell,  for 
appellees. 

McOLBLLAN,  0.  3.  There  may  be  two 
or  more  grounds  upon  which  the  conclusi(m 
of  the  city  court  might  be  sustained,  but 
we  will  consider  one  only;  regarding  that 
as  quite  sufficient  to  an  affirmance  of  the  de- 
cree. It  is  this:  The  bill  falls  to  aver  that 
the  Klein  Furnishing  C!ompany  has  any  cause 
of  action  or  right  of  recovery  against  the 
other  respondents,  the  Enslens  and  the  Jef- 
ferson County  Savings  Bank,  in  the  actions 
now  pending  on  the  attachment  bond.  The 
theory  of  the  bill  is,  and  it  can  only  be  main- 
tained upon  the  Idea,  tnat  Ensien  wrongfully 
sued  out  an  attachment  against  the  Klein 
Furnishing  Company,  the  complainants'  debt- 
or, and  had  it  levied  on  the  debtor's  property. 
If  the  attachment  was  not  wrongful,  not  only 
are  complainants  not  Injured  by  It,  since 
Its  operation  only  is  to  give  priority  to  the 
diligent  creditor,  whidi  the  law  favors,  but 
the  common  debtor,  the  Klein  Furnishing 
Company,  has  no  claim  whatever  against  the 
attaching  creditor;  and,  when  the  bill  fails 
to  aver  the  wrongfulness  of  the  attachment. 
It  also  falls  to  show  the  existence  of  the  al- 
leged equitable  assets  which  it  aeeka  to  sub- 
ject to  the  debts  of  the  complainants.  The 
demurrer  was  therefore  properly  sustained, 
and  the  bill  dismissed;  the  complainants  not 
desiring  to  amend.    Affirmed. 


(121  Ala.  OS) 

KILGOBB  ▼.  BBDMILL. 
(Supreme  (3ourt  of  Alabama.    April  18,  1809.) 

RSFOBMATION  OT  InSTBUUSHTS  —  PlAADntS— DIS- 
MISSAL—IS  Vaoation. 

1.  In  an  action  to  reform  a  deed  for  an  al- 
leged mutual  mistalce  in  the  description  of  the 
land,  the  complainant  must  allege  what  land 
wag  intended  to  be  conveyed,  and  in  what  re- 
spect he  would  have  the  deed  reformed. 

2.  In  an  action  to  reform  an  instrument  for 
mistalte,  if  the  mlstalce  is  not  admitted,  It 
must  be  proved  by  satisfactory  evidence;  the 
presumption  being  that  the  contract,  as  execut- 
ed, contains  the  conclusion  of  all  previous  ne- 
gotiations, and  is  the  final  agreement  of  the 
parties. 

3.  Where  the  only  amendable  defect  in  a  bill 
to  reform  a  conveyance  of  land  for  mutual  mis- 
talie  la  in  the  description,  and  the  cause  is  sub- 
mitted and  held  for  decree  in  vacation,  it  is  not 
error  to  dismiss  in  vacation  without  leave  to 
amend,  where  the  testimony  was  all  taken  as 
though  the  bill  was  not  defective. 

Appeal  from  chancery  court,  Walker  coun- 
ty; Thomas  Cobbs,  Chancdlor. 


BiU  by  J.  R.  Kilgore  against  W.  H.  RedmiU 
to  have  eqjoined  an  action  of  ejectment,  and 
to  reform  a  deed  to  a  small  tract  of  land,  ex- 
ecuted by  the  complainant  to  the  defendant 
The  second  and  third  paragraphs  of  the  bill 
were  as  follows: 

"(2)  That  on  the  23d  day  of  January,  1883, 
orator  sold  unto  W.  H.  Redmill  a  small  tract 
of  land  described  as  follows:  Beginning  at 
the  southwest  comer  of  the  northwest  V4  of 
the  northwest  quarter  of  Sec.  9,  Tp.  14,  range 
7  west,  and  run  north  327  feet,  more  or  less 
to  fence  comer,  thence  easterly  along  said 
fence  612  ft  more  or  less  to  Oamak's  Mill 
road,  thence  north  16  feet  thence  westwly 
parallel  with  said  fence  512  feet  more  or  leas 
to  the  section  line,  thence  south  to  the  begin- 
ning coiner,  flie  said  tract  being  the  strip  15 
feet  wide  now  used  as  a  road  by  W.  H.  Red- 
mill;  and  said  respondent  purchased  the  same 
to  be  used  as  a  private  road  and  took  posses- 
sion thereof,  and  paid  orator  the  sum  ot  $17 
as  the  purchase  price  iiierefor;  that  a  deed 
was  executed  by  orator  to  respondent  in- 
tending to  convey  said  lands,  a  copy  of  which 
is  hereto  attached,  marked  'Exhibit  A'  and 
made  a  part  of  this  bill;  that  orator  and  re- 
spondent thought  tiiat  the  deed  correctly  de- 
scribed the  laud  sold,  but  owing  to  their  mu- 
tual mistake  in  the  description,  the  deed  de- 
scribed lands  a  few  feet  south  of  the  lands 
sold  and  Intended  to  be  conveyed. 

"(3)  That  the  said  W.  H.  RedmiU  has  in- 
stituted suit  in  the  circuit  court  of  Walker 
county,  Ala.,  against  the  orator  for  the  recov- 
ery of  the  following  lands,  to  wit:  N.  W.  ^ 
of  N.  W.  %  of  Sec.  9,  Tp.  14,  range  7  west; 
that  the  tract  of  land  described  In  the  deed  as 
stated  in  section  2  in  this  bill.  Exhibit  A.  Is 
embraced  in  the  said  suit" 

It  was  alleged  hi  the  fourth  paragraph  ot 
the  bill  that  the  complainant  tendered  a  deed 
to  the  defendant  with  a  true  description  of  the 
land  sold,  demanded  a  quitclaim  deed  from  the 
defendant  to  the  lands  described  in  the  deed 
attached  to  the  blU  as  Exhibit  A,  but  the  de- 
foidant  refused  eithw  to  accept  the  deed  too- 
dered  or  to  give  the  one  requested.  In  the 
deed,  which  is  attached  as  Exhibit  A  to  the 
bill  and  which  was  ezecoted  by  the  compUln- 
ant  to  the  defendant  the  lands  conveyed  are 
described  as  follows:  "Beginning  at  the  south- 
west comer  of  the  northwest  ^,  of  the  N.  W. 
^  of  Sec.  8,  Tl^  14,  B.  7  west  and  run  north 
324  ft,  thence  east  642  feet  more  or  less  to 
Oamak's  MIU  road,  thence  north  16  ft,  thence 
west  542  ft  more  or  less  to  the  section  line, 
thence  south  to  the  beginning  comer,  together 
with  all  and  singular  the  tenements  and  ap- 
purtenances thereunto  belonging,  or  In  any 
wise  appertaining."  Hie  other  facts  of  the 
case  are  sufficiently  stated  in  the  opinion. 

Upon  the  final  submission  of  the  cause  on 
the  pleadings  and  proof,  the  chancellor  ad- 
judged that  the  complainant  was  not  entitled 
to  the  relief  prayed  for,  ordered  the  injunc- 
tion dissolved,  and  decreed  that  the  bill  be 
dismissed.    From,  this  decree  the  complainant 
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appeals,  and  assigns  the  rendition-  thereof  aa 
error.    Aiiinned. 

Norrell  &  Smith,  for  appellant  Ooleman  & 
Bankhead,  for  appellee. 

HARALSON,  J.  Suit  to  enjoin  an  action 
for  the  retjovery  of  land,  and  to  reform  a  deed 
tor  an  alleged  mutual  mistake  In  the  descrip- 
tion of  land  in  a  deed  of  conveyance. 

The  description  of  the  land  conveyed  is  set 
ont  In  section  2  of  the  bill,  and  the  deed  ex- 
ecuted by  complainant  to  defendant  Is  made 
an  exhibit,  A,  thereto.  But  nowhere  in  the 
bill  is  It  clearly  alleged  In  what  the  mistake, 
which  complainant  would  hare  corrected, 
consists.  In  sections  8  and  4  are  to  be  found 
the  only  attempts  to  indicate  the  mistake. 
In  the  third  it  is  averred,  that  the  defendant, 
Bedmlll,  has  Instituted  a  suit  in  the  circuit 
conrt  against  the  complainant  for  the  recov- 
ery of  a  certain  40-acre  tract  of  land  in  a  des- 
ignated seotion,  and  that  the  tract  of  land 
described  In  complainant's  deed,  Bzhiblt  A, 
is  embraced  in  said  suit  This  Is  an  aver^ 
meat  merely,  that  the  tract  conveyed,  and  not 
that  intended  to  be  conveyed,  but  which  by 
mistake  was  not  conveyed,  is  embraced  in 
said  40«cre  tract  Nor  does  section  4  of  the 
bill  contain  any  description  of  the  land  in- 
tended to  be  conveyed  but  which  was  not  It 
merely  states  that  complainant  tendered  a 
deed  to  defendant,  with  the  true  description 
of  the  land  sold  to  him,  but  does  not  attach 
that  deed  to  the  bill;  and.  one  is  I^— as  for 
any  averment  in  the  bill-Jn  the  dark  as  to 
what  land  was  really  intended  to  be  convey- 
ed, and  in  what  respect  complainant  would 
reform  his  deed  to  defendant  The  principle 
is  familiar,  that  in  an  action  to  reform  a  writ- 
ten instrument  the  complainant  should  allege 
the  mistake,  and  set  forth  the  agreement  as 
made,  and  that  which  the  parties  intended  to 
make.  20  Am.  &  Bhig.  Enc.  Law,  720;  Camp- 
bell y.  Hatcbett  6S  Ala.  54a  Another  famil- 
iar inlnciple  Is,  that  courts  of  equity  proceed 
with  very  great  caution  in  reforming  written 
Instmments,  and  if  the  mistake  as  alleged  is 
not  admitted,  it  must  be  proved  by  clear,  ex- 
act and  satisfactory  evidence,  the  presump- 
tion being  that  the  contract  as  executed,  con- 
tains the  conclusion  of  all  previous  negotla- 
tlona  on  the  subject,  and  is  the  final  agree- 
ment of  the  parties.  Campbell  v.  Hatctaett, 
supra;  Hertzler  v.  Stephens  (Ala.)  24  S.  W. 
621. 

The  defendant  in  hla  answer  denies  that 
there  was  any  mistake  in  the  description  of 
the  land  in  the  deed,  of  which  Exhibit  A  to 
the  bill  is  a  copy,  and  avers  that  the  land  he 
bought  of  complainant  is  correctly  described 
In  said  deed. 

The  controversy  Is  about  a  16-foot  strip  of 
land  the  defendant  bought  from  complainant 
for  a  private  road,  at  the  price  of  $17.  .The 
complainant's  contention  is,  that  this  load 
was  to  be  run  on  its  southern  border  along- 


side of  a  plank  fence,  which  ran  east  and  west, 
between  the  lands  of  complainant  and  defend- 
ant The  complainant's  evidence  tended  to 
show  that  this  fence  liad  been  bunt  prior  to 
the  execution  of  his  deed  to  defendant— on 
the  23d  January,  1898;  and  that  on  the  part 
of  defendant,  that  the  fence  was  not  built  till 
the  spring  of  1893,  after  be  had  bought  and 
been  put  In  possession  of  the  land.  If  the 
fence  was  in  existence  at  the  time  complain- 
ant sold  to  defendant  it  would  tend  to  show 
that  complainant's  contention  as  to  the  loca- 
tion of  the  road  he  sold  was  true,  since  the 
fence.  Just  outside  of  which  the  road  was  to 
be  run,  would  be  established  as  a  landmark. 
If  defendant's  evidence  is  to  be  taken  as  cor- 
rect. It  would  appear  that  the  fence  had  noth- 
ing to  do  with  the  location  of  the  road  he 
bought,  and  that  the  deed  contains  a  correct 
description  of  the  land  complainant  sold  him. 
In  examining  tiie  evidence  on  both  sides,  the 
chancellor  came  to  the  conclusion,  tliat  the 
alleged  mistake  in  the  description  of  the  land 
conveyed  had  not  been  established  with  suffi- 
cient clearness  and  freedom  from  doubt  re- 
quired in  such  cases,  and  we  approve  his  con- 
elusion  in  this  respect 

The  bill  was  demmred  to  for  that  it  failed 
to  allege  that  the  parties  Intended  that  the 
deed  should  embrace  land  other  than  that  de- 
scribed, and  defendant  moved  to  dismiss  for 
want  of  equity.  Neither  of  these  motions 
seem  to  have  been  acted  on  prior  to  a  submis- 
sion for  final  decree. 

At  the  fall  term,  1898,  of  tha  court,  the 
cause  was  submitted  on  pleadings  and  proofs, 
as  noted  by  the  register,  and  was  held  by 
the  chancellor  for  a  decree  In  vacation.  The 
decree  ascertained  that  the  complainant  was 
not  entiUed  to  relief,  dissolved  the  Injunction 
and  dismissed  the  bill. 

If  a  dismissal  be  on  demurrer,  and  for  a 
defect  that  can  possibly  be  amended,  it  Is  er- 
ror to  dismiss  in  vacation  without  allowing 
comi^ainant  an  opportunity  to  amend.  But, 
when  a  cause  is  submitted  on  pleadings  and 
testimony  for  final  decree,  and  held  up  for 
decree  in  vacation.  It  is  not  error  to  pro- 
nounce the  decree  in  vacation,  without  grant- 
ing complainant  leave  to  amend,  unless  the 
dismissal  is  based  on  some  amendable  defect 
Wright  V.  Dunklin,  83  Ala.  317,  3  South.  697; 
Qilmer  v.  Morris,  80  Ala.  78.  The  only 
amendable  defect  in  the  blU  is  a  lack  of  aver- 
ment of  the  description  of  the  land  Intended 
to  be  conveyed.  Instead  of  that  which  was 
conveyed.  The  testimony  was  all  taken  with- 
out reference  to  any  defective  avermelit  and 
as  though  the  bill  contained  all  the  necessary 
definiteness  of  allegation  In  this  respect  So 
treating  the  bill,  it  is  manifest  the  conrt  did 
not  err  in  dismissing  it  In  vacation,  without 
leave  to  amend.  Authorities  supra;  Bell  T. 
Light  Co.,  103  Ala.  275,  16  South.  669. 

Let  the  decree  be  affirmed. 

Affirmed, 


Digitized  by 


Google 


768 


25  SOUTHERN  BSPOBTBS. 


(Ala. 
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BIRMINGHAM    BAILWAT   ft   BLBCTBIC 

CO.  T.  SMITH. 
<Supreine  C!outt  ot  Alabama.     April  18,  1890.) 

STBBBT  &ULB0AD8  —  COLLIBIOIT    WITH    BUOOT  — 

Willful  Injvbt. 
Where  a  horse  and  top  bu^gy,  inclosed  by 
cartains,  moving  in  the  same  direction  as,  and 
aboat  100  feet  ahead  of,  a  street  car,  running 
five  or  six  miles  an  hour,  turned  to  cross  the 
tracks,  and  the  motorman,  though  he  saw  the 
buggy  turn,  failed  to  slacken  speed  or  give 
warning,  and  the  car  struck  the  buggy,  his  con- 
duct amounted  to  a  willful  injury. 

Appeal  from  city  court  of  Birmingtaam;  H. 
A.  Sharpe,  Judge. 

Action  by  J.  S.  Smith  against  the  Birming- 
ham Railway  &  Electric  Company.  From  a 
Judgment  entered  on  a  verdict  for  plalntltC, 
defendant  appeals.    Affirmed. 

The  complaint  contained  two  comits;  the 
first  count  charging  simple  n^llgence,  and 
the  second  coimt  charging  that  the  servant  of 
the  defendant,  in  charge  of  the  car  Inflicting 
the  injury,  willfully  and  Intentionally  run  It 
against  the  plaintiff's  horse  and  buggy,  throw- 
ing the  plaintiff  from  the  buggy,  and  causing 
the  injuries  complained  of.  The  tendencies  of 
the  evidence  are  sufficiently  stated  in  the 
opinion.  At  the  request  of  the  defendant,  the 
court  instructed  the  jury  that  they  must  find 
for  the  defendant  under  the  first  count  of  the 
complaint  The  defendant  then  requested  the 
court  to  give  to  the  jury  the  following  written 
charges,  and  separately  excepted  to  the  courf  B 
refusal  to  give  each  of  them  as  asked:  (1) 
"I  charge  you,  gentlemen  of  the  jury.  If  you 
believe  the  evidence,  that  the  defendant  is 
not  guilty  of  willfulness  or  wantonness."  (2) 
"I  charge  you  that,  if  you  believe  the  evi- 
dence, you  must  find  for  the  defendant  under 
the  second  count  of  the  complaint"  (3)  "I 
charge  you  that,  if  you  believe  the  evidence, 
you  must  find  for  the  defendant"  (4)  "I 
charge  you  that  the  evidence  In  this  case 
shows  that  the  motorman  did  everything  to 
stop  the  car  that  he  could  have  done  after  he 
saw  the  perilous  position  of  plaintiff's  buggy." 

(5)  "I  charge  you  that  you  must  render  a  ver- 
dict in  favor  of  the  defendant  unless  you  be- 
lieve from  the  evidence  that  the  car  was 
standing  on  the  south  side  of  Avenue  B,  when 
plaintiff  started  his  buggy  across  the  tracks." 

(6)  "I  charge  you  that  you  must  render  a  ver- 
dict In  favor  of  the  defendant  if  you  believe 
from  the  evidence  that  the  car  was  moving 
towards  the  point  where  the  plaintiff  attempt- 
ed to  cross  the  track  with  his  buggy,  at  the 
time  plaintiff  began  to  make  the  crossing." 
There  were  verdict  and  judgment  for  the 
plaintiff,  assessing  his  damages  at  $267.  The 
defendant  appeals,  and  assigns  as  error  the 
refusal  of  the  court  to  give  the  charges  re- 
quested by  it. 

Walker,  Porter  &  W&lker,  for  appellant 
Gregg  ft  Thornton,  for  appellee. 

TYSON,  J.  There  were  two  counts  In  the 
complaint;    one  charging  simple  negligence, 


and  Hie  otho:  that  the  servant  of  the  defend- 
ant in  charge  of  the  car  willfully  and  inten- 
tionally ran  it  against  the  plaintiff's  buggy 
and  horse,  which  resulted  In  the  Injury  com- 
plained of.  The  judge  trying  the  case,  at  the 
request  of  the  defendant  instructed  the  Jury 
that  plaintiff  was  not  enUtied  to  recover  upon 
the  count  of  the  complaint  charging  simple 
negligence,  but  submitted  to  the  jury,  for  their 
determination  from  the  evidence,  as  to  wheth- 
er the  defendant's  servant  was  guilty  of  will- 
ful and  Intentional  misconduct 

It  was  contended  by  defendant's  counsel  tn 
the  court  below,  and  that  contention  is  renew- 
ed here,  that  the  evidence  falls  to  establista 
such  a  state  of  facts  as  entitied  the  plain- 
tiff to  have  the  question  of  willful  or  Inten- 
tional injury  submitted  to  the  consideration 
of  the  Jury;  that  upon  the  most  favorable 
construction  of  the  entire  evidence,  it  proved 
no  more  than  simple  negligence  on  the  part 
of  defendant's  motonnan,  which  was  over- 
come by  the  contributory  negligence  of  the 
plaintiff  Umsdif.  The  soundness  of  this  con- 
tention Involves  the  necessity  of  stating  the 
tendency  of  the  testimony  Introduced  by  eadi 
of  the  parties  litigant  and  the  natural  and 
logical  Inforenoes  to  be  deduced  therefrom. 
The  evidence  introduced  by  the  plaintiff  tend- 
ed to  prove  that  while  driving  along  Twentietb 
street  in  the  city  of  Birmingham,  betweoi 
Avenues  B  and  0,  in  a  top  buggy  enclosed  by 
curtains  to  protect  its  occupants  from  the  rain, 
about  halfway  between  the  east  track  of 
defendant— there  being  two  tracks  of  defend- 
ant over  which  it  operated  its  cars  between 
these  avenues— and  the  sidewalk,  at  a  point 
about  170  feet  from  Avenue  B,  he  turned  his 
horse  and  buggy  towards  the  west  side  of 
Twentieth  street  and  drove  diagonally  across 
the  tracks  of  defendant.  The  plalntUf,  and 
the  witness  who  was  in  the  buggy  with  him, 
testified  that  as  they  approached  the  east 
track,  they  looked  back,  and  saw  the  car 
standing  at  the  south  side  of  Avenue  B,  on 
the  west  track;  that  they,  without  looking  up 
or  down  the  tracks  again,  and  without  stop- 
ping and  llstenhig,  drove  across  the  east 
track,  and  were  on  the  west  track,  crossing  it 
when  the  car,  coming  from  the  north  and  from 
the  direction  behind  them,  ran  Into  the  buggy, 
causing  the  Injuries  complained  of.  The  evi- 
dence further  tended  to  show  that  the  horse 
was  In  a  walk,  as  he  crossed  the  street  and 
tracks,  and  when  the  car  struck  the  buggy 
plaintiff  and  the  witness  who  was  In  the 
buggy  wese  thrown  out  of  the  buggy,  and 
while  in  the  act  of  falling  the  plaintiff  testi- 
fied he  heard  the  motonnan  In  charge  of  the 
car  say:  "Look  out!  This  is  the  second  time 
you  have  driven  before  me  this  morning,  and 
it  will  teach  you  to  keep  out  of  the  way." 
The  other  person  thrown  from  the  buggy  tes- 
tified that  the  motorman  on  the  car  said: 
"Look  out!  This  Is  the  second  time  you  have 
driven  across  In  front  of  me  this  moiiilng." 
That  no  signal  of  any  kind  was  given  of  the 
approach  of  the  car.     Another  witness  for 
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plaintiff  located  the  moving  car  at  abont  100 
or  125  feet  from  the  plaintiff  when  he  started 
across  the  tracks,  and  that  the  car  was  run- 
ning "pretty  fast."  Its  speed  was  nncbecked 
until  Its  collision  with  the  buggy,  and  the  mo- 
torman  was  looldng  straight  ahead  ha  front 
of  the  car.  The  evidence  on  the  part  of  the 
defendant  tended  to  prove  that  the  plaintiff 
was  driving  along  the  street,  within  a  few 
feet  of  the  front  end  of  the  car,  from  Avenue 
B  to  point  of  collision;  that  the  plaintiff  sud- 
denly, without  looking  or  stopping,  turned  his 
horse  and  buggy  diagonally  across  the  track, 
but  Immediately  in  front  of  the  moving  car, 
within  a  few  feet  of  it,  which  was  running  at 
a  rate  of  speed  of  5  or  6  miles  per  hour.  The 
motorman  testified  that  when  the  buggy  start- 
ed to  cross  the  track  he  did  all  that  he  could  to 
stop  the  car  and  prevent  the  collision,  bat,  on 
account  of  the  dose  proximity  of  the  two,  it 
was  impossible  to  do  so;  that  the  car  stopped 
almost  immediately  after  strllcing  the  buggy. 
In  addition  to  the  testimony  of  the  motorman 
and  a  passenger  on  the  car,  the  defendant  in- 
troduced a  correct  map  of  the  street,  showing 
the  tracks  of  the  car  line  on  this  street  be- 
tween Avenues  B  and  C,  and  the  distance 
from  Avenue  B  to  the  point  of  collision  to  be 
about  250  feet,  and  the  trades  between  them 
to  be  straight,  with  nothing  to  obstruct  the 
view. 

Unquestionably,  If  the  testimony  of  the  wit- 
nesses examined  by  the  defendant  was  true, 
the  injuries  complained  of  were  the  result  of 
the  carelessness  of  the  plaintiff;  and  the  mo- 
torman, if  guilty  of  any  negligence,  could  be 
chargeable  only  with  simple  negligence  for 
faUIng  to  give  the  pr«>per  signal  of  the  ap- 
proacfa  of  the  car,  upon  perceiving  the  horse 
being  turned  for  the  purpose  of  crossing  the 
track  upon  which  bis  car  was  moving.  Elec- 
tric Oo.  V.  Bowers,  110  Ala.  828,  20  South.  34S. 
But  was  it  true  that  when  the  plaintiff  begun 
to  turn  his  horse  and  buggy  for  the  purpose  of 
crossing  the  tracks,  a  distance  of  from  25  to 
35  feet  from  the  track  upon  which  the  colli- 
sion was  had,  that  the  car,  moving  at  a  rate 
of  speed  of  5  to  6  miles  an  hour  in  the  direc- 
tion of  the  buggy,  was  only  100  or  125  feet 
away,  and  nothing  to  prevent  the  motorman 
seeing  it?  If  true,  would  the  jury  be  author- 
ized to  find  that  the  motorman  saw  the  buggy 
when  it  was  approaching  the  track  for  the 
purpose  of  crossing  it?  If  be  saw  the  horse 
and  buggy  approaching  the  track,  for  the  pur- 
pose of  crossing  it,— knowing,  as  he  was 
(>ound  to  know,  that  its  occupants  could  not 
see  or  hear  the  approaching  car,  on  account 
of  the  top  of  the  buggy  being  inclosed  by  cur- 
tains,—in  time  to  stop  the  car  before  the  colli- 
sion, his  conduct  amounted  to  that  recldess 
indifference  or  disregard  of  the  natural  and 
probable  consequences  of  his  acts  to  which 
may  be  imputed  to  him  the  same  degree  of 
culpability  as  wantonness,  and  must  be  held 
the  equivalent  of  wlUful  injury.  The  facts  of 
this  case  are  clearly  distinguishable  from  the 
facts  of  the  case  last  above  cited.  In  that 
25  So.— 18 


case,  the  deceased  could  see  the  t^proaching 
locomotive,  and  the  engineer  had  a  right  to 
presume  that  he  did  see  and  hear  it,  and  to 
rely  upon  his  getting  off  the  track.  Here,  if 
the  evidence  of  the  plaintiff's  witnesses  was 
to  be  believed,  it  was  apparent  to  the  motor- 
man  that  plaintiff  could  not  see  or  hear  the 
car  as  it  approached,  and  that  he  was,  on  ac- 
count of  being  Inclosed  by  the  buggy  top,  in- 
sensible of  the  danger.  Under  the  circum- 
stances, he  had  no  right  to  presume  or  rely 
upon  the  plaintiff  hastening  to  cross  the  track 
or  not  attempting  to  cross  It;  the  danger  be- 
ing known  to  him  only,  and  not  to  plaintiff. 
Presumptions  should  not  be  indulged,  to  re- 
lieve a  party  from  the  natural  consequences 
of  his  act,  against  circumstances  so  strong  as 
to  lead  the  mind  to  the  conclusion  that  the  act 
was  the  result  of  wanton  or  reckless  indiffer- 
ence to  probable  consequences.  The  tenden- 
cies of  the  testimony  In  this  case  being  in  con- 
flict as  to  whether  the  motorman  saw  and 
knew  the  plaintiff  vras  going  to  cross  the 
track,  circumstanced  as  he  was.  In  ample  time 
to  avoid  the  collision,  the  court  properly  sub- 
mitted the  evidence  to  the  jury.  We  have 
considered  the  only  assignment  of  error  insist- 
ed upon  in  the  argument  of  appellant's  coun- 
sel. It  follows,  from  what  we  have  said, 
there  was  no  error  in  refusing  the  written 
charges  requested  by  the  defendant.  The 
judgment  is  affirmed. 


(in  Ais  JBZ) 
COFBB  V.  BEINSOHMIDT. 
(Supreme  Court  of  Alabama.    April  20,  1899.^ 
Obbtiorasi   to   JusTioa  —  Tbui.   db     Novo  — 

RaVTVOB. 

1.  A  statutonr  certiorari,  brought  by  a  claim- 
ant Of  attached  property  to  review  a  judgment 
by  a  justice  against  defendant,  and  condemning 
the  property  for  payment  thereof,  annuls  the 
entire  judgment,  and  transfers  the  cause  to 
the  circuit  court  to  be  tried  de  novo. 

2.  A  plaintiff  is  not  entitled  to  attached  prop- 
erty, as  against  a  statutory  claimant,  where 
defendant  dies  after  certiorari  by  claimant  to 
review  a  justice's  judgment  condemning  the 
property  to  the  payment  of  a  judgment  for 
plamtifF,  and  plaintifF  fails  to  revive  the  action 
against  defendant's  personal  representative 
within  the  time  required  by  Code  1886,  S  2608, 
in  view  of- section  3013,  providing  for  the  issu- 
ance of  an  execution  against  a  claimant,  to 
whom  attached  property  has  been  delivered,  on 
the  recovery  ot  judgment  by  plaintiff  against 
defendant  in  attachment. 

Appeal  from  circuit  court,  Cullman  county; 
H.  0.  Speake,  Judge. 

Daniel  Relnschmldt  s^ed  out  an  attachment 
against  W.  F.  Griffin  in  a  suit  against  said 
Grlffln  to  recover  the  rent  due  from  him  as 
the  tenant  of  the  plaintiff,  Belnachmldt  This 
writ  of  attachment  was  levied  upon  certain 
property  as  belonging  to  the  defendant.  Grif- 
fin. Thereupon  W.  T.  L.  Cofer  Interposed  a 
claim  to  said  property,  and  instituted  a  claim 
suit  for  the  trial  of  the  right  to  said  property, 
and  the  suit  was  commenced  before  a  Justice 
of  the  peace,  and  the  justice  rendered  judg- 
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ment  atgainst  the  defendant,  and  condemned 
the  property  to  the  satisfaction  thereof.  This 
Judgment  was  rendered  on  November  21, 
1S91.  On  December  17,  1891,  the  claimant, 
W.  T.  L.  Cofer,  sued  out  a  writ  of  certiorari, 
to  have  the  cause  lemoved  from  the  justice 
of  the  peace  court  to  the  circuit  court,  and 
the  cause  was  revived  In  May,  1892.  While 
the  cause  was  pending  In  the  circuit  court, 
the  defendant,  Grlffln,  died,  In  September, 
1893.  On  September  16,  1895,  the  death  of 
the  defendant,  W.  F.  Grlffln,  was  suggested, 
and  upon  motion  an  order  was  made  allow* 
Ing  the  plaintiff  to  revive  the  suit  against 
the  personal  representative  of  W.  F.  Grlffln, 
when  known.  On  September  24,  1896,  there 
was'  a  motion  to  revive  the  cause  against  R. 
J.  Fullor,  aa  administrator  of  the  estate  of 
W.  F.  Grlffln,  deceased.  Issue  having  been 
made  up  between  the  plalntltC  and  the  claim- 
ant for  the  trial  of  the  right  of  property  levied 
upon  under  the  writ  of  attachment,  the 
claimant,  when  the  cause  was  called  for  trial, 
on  September  20,  1897,  filed  a  plea  In  abate- 
ment. In  which  he  set  up  that  the  plaintiff 
should  not  further  prosecute  the  suit,  because 
the  defendant  In  said  cause  was  dead,  and 
there  had  been  no  revivor  of  said  suit  or  of 
the  Judgment  within  18  months  after  the 
death  of  said  defendant.  The  claimant  also 
made  a  motion  to  abate  said  cause  on  the 
same  ground.  The  plaintiff  demurred  to  the 
pleas  In  abatement  filed  by  the  claimant, 
upon  the  ground  that  the  death  of  the  de- 
fendant, and  the  failure  to  revive  the  judg- 
ment. Is  no  defense  to  the  issue  in  this  cause. 
This  demurrer  was  overruled,  and  the  claim- 
ant duly  excepted.  The  motion  to  abate  the 
suit  was  also  overruled,  and  to  this  ruling  the 
claimant  duly  excepted.  Under  the  opinion 
in  this  case,  it  Is  unnecessary  to  set  out  in 
detail  the  facts  of  the  case  showing  the 
rulings  of  the  court  upon  the  evidence  and 
upon  the  charges  requested.  There  were  ver- 
dict and  judgment  for  the  plaintiff.  The 
claimant  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved.    Reversed. 

J.  B.  Brown,  for  appellant  W.  G.  Brown, 
for  appdlee. 

TYSON,  J.  This  appeal  Is  prosecuted  by 
the  claimant  from  a  judgment  renderea 
against  him  In  the  circuit  court  in  a  claim 
suit  for  the  trial  of  the  right  of  certain  per- 
sonal property  levied  upon  by  a  writ  of  at- 
tachment sued  out  by  the  plaintiff  against 
the  defendant  In  attachment  for  the  enforce- 
ment of  a  lien  for  rent  alleged  to  be  due  by 
the  defendant  as  his  tenant.  The  attachment 
and  claim  suits  originated  in  a  justice  court, 
and  were  tried  there  at  the  same  time,  and  on- 
ly one  judgment  was  rendered  by  the  Justice. 
It  appears  from  his  judgment  entry  that, 
after  ascertaining  that  the  defendant  was  In 
default,  he  proceeded  to  judgment  against 
him  by  default,  and  then  condemned  the  prop- 


erty to  the  satisfaction  of  plalntifTs  writ  of 
attachment,  presumably  against  the  claim- 
ant We  say  presumably,  for  the  reason  that 
it  does  not  appear  from  his  transcript  of  the 
proceedings  in  the  case  that  the  claimant  was 
present  and  litigated  with  the  plaintiff  the 
question  of  their  respective  claims  to  the 
property.  It  does  appear  that  this  must  have 
been  true,  for  the  reason  that  the  bond  of  the 
claimant  was  declared  forfeited  by  the  officer, 
as  required  by  section  3868  of  the  Oode  of 
1886.  After  the  five  days  had  elapsed  within 
which  the  claimant  could  prosecute  hia  ap- 
peal from  this  judgment  the  claimant  sued 
out  a  writ  of  certiorari  under  the  statute,  for 
the  purpose  of  having  the  trial  and  Judgment 
of  the  Justice  of  the  peace  annulled,  and  the 
cause  removed  to  the  clrcuii  court  and  there 
tried  de  novo. 

The  first  question  presented  for  decision 
arises  upon  the  rulings  of  the  court  upon  the 
BUlBcleDcy  of  the  Claimant's  plea  In  abate- 
ment alleging  the  death  of  the  defendant  in 
attachment  since  the  suing  out  of  the  writ 
of  certiorari,  and  the  f&llnre  to  revive  the 
suit  against  his  personal  representative  within 
18  months  after  his  death,  as  required  by  sec- 
tion 2603  of  the  Oode  of  18Sa  Independent 
of  the  effect  of  the  action  of  the  Justice  in 
trying  the  attachment  suit  against  the  de- 
fendant before,  or  contemporaneously  with, 
the  trial  of  the  dalm  suit  upon  the  judgment 
rendered  by  him,  in  violation  of  the  mandate 
of  the  statute  requiring  the  claim  suit  to  be 
first  tried  (Code  1886,  {§  8012,  8018;  Abraham 
V.  Nlcrosi,  87  Ala.  178,  6  South.  293),  the  writ 
of  certiorari  operated,  under  the  peculiar  facts 
of  this  case,  to  annul  the  entire  Judgment, 
and  to  transfer  the  causes  to  the  circuit  court 
to  be  tried  de  novo,  Just  as  an  appeal  in  each 
would  have  done.  S  Brick.  Dig.  591,  i  42. 
As  between  the  plaintiff  and  the  claimant  the 
Issue  to  be  tried  was  whether  the  property 
upon  which  the  writ  of  attachment  was  levied 
was  the  property- of  the  defendant  In  attach- 
ment upon  which  the  plaintiff  had  a  lien  for 
rent  and  leviable  to  the  satisfaction  of  the 
writ  of  attachment  and  the  burden  was  upon 
the  plaintiff  to  establish  these  facts.  Code 
1886,  {{  8006,  3006,  3012.  See,  also.  Code 
1896,  and  authorities  noted  under  it  As  said 
In  Selsel  v.  Folmar,  103  Ala.  494,  15  South. 
851:  "It  Is  a  controlling  principle  In  the  stat- 
utory trial  of  the  right  of  property,  levied  up- 
on by  attachment  or  execution,  that  the  claim- 
ant must  recover  on  the  strength  of  bis  own 
title,  not  because  of  the  weakness  or  want  of 
title  In  the  defendant  In  the  process."  Nor 
can  the  plahitlff  be  permitted  to  recover  upon 
the  weakness  of  the  title  of  the  claimant  un- 
less he  shows  the  luroperty  to  be  the  prop- 
erty of  the  defendant  and  subject  to  his  at- 
tachment and,  in  the  case  under  considera- 
tion, the  additional  fact  that  he  had  a  Hen 
upon  It  for  rent  due  him  by  the  defendant 
It  was  a  matter  of  no  concern  to  him  if  he 
had  no  lien  as  landlord,  whose  property  It 
was,  if  it  did  not  belong  to  the  defendant. 
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Dryer  r.  Abercnunble,  67  Ala.  497;    Alll8(Hi 
y.  Pattlson,  96  Ala.  1S9,  U  South.  194. 

We  liare  stated  the  Issues  for  the  purpose 
of  determining  the  inquiry  here  inToIved,  as 
it  grows  out  of  the  nature  and  character  of  a 
claim  suit  under  our  statutes.  It  has  its 
origin  in  the  making  of  an  affidavit  .by  a 
stranger  to  the  writ  of  attachment  or  other 
process  levied  upon  personal  property,  claim- 
ing the  property,  and  giving  a  bond,  pay- 
able to  the  plaintiff  in  the  writ,  conditioned 
to  deliver  the  property  for  the  satisfaction 
of  the  plaintiff's  claim.  If  It  be  found  liable 
therefor.  Code  1896,  <  4141  (Code  1886,  H 
3001,  3012,  3014,  3365);  McAdams  v.  Beard, 
34  Ala.  478;  Lasslter  v.  State,  106  AU.  292, 
17  South.  725.  After  the  making  of  the  af- 
fidavit and  the  giving  of  the  bond,  the  plain- 
tiff in  the  process  becomes  the  actor,  and, 
as  we  have  said,  on  him  rests  the  burden 
of  proving  the  affirmative  fact  asserted  by 
the  levy  of  the  process,  and,  in  case  of  at- 
tachment to  enforce  a  statutory  lien,  the  exist- 
ence of  that  lien,  and,  of  necessity,  a  valid 
debt  against  the  defendant  in  attachment 
As  said  by  Walker,  C.  J.,  In  McAdams  v. 
Beard:  "The  trial  of  the  right  of  property, 
nnder  onr  statutes,  is  a  proceeding  altogether 
sul  generis.  There  is  no  precedent  for  it 
known  to  us  In  the  English  law."  It  is  not 
an  independent  suit,  but  derives  Its  existence 
out  of  the  pendency  of  the  attachment  suit 
Without  the  Issue  and  levy  of  the  writ  of 
attachment,  no  such  suit  could  possibly  come 
into  being.  As  said  In  the  case  of  Jackson  v. 
Bain,  74  Ala.  328:  "Soon  after  the  attach- 
ment was  levied.  Bain,  the  appellee,  inter- 
posed a  claim  to  the  property  levied  on.  He 
filed  his  affidavit  of  ownership,  and  executed 
the  necessary  dalm  bond  to  Institute  the  stat- 
utory action  known  In  our  Jurisprudence  as  a 
'trial  of  the  right  of  property.'  This  is  not 
an  Independent  suit,  which  parties  may  In- 
augurate In  the  first  Instance.  It  Is  statutory 
and  consequential  in  its  nature."  Proceeding 
with  a  discussion  of  other  questions  not  nec- 
essary here  to  note,  the  learned  Justice,  after 
showing  the  burden  of  proof  to  be  upon  the 
plaintiff,  said  further:  "The  attachiuent  in 
this  case  being  void.  It  had  no  greater  valid- 
ity than  if  no  attempt  had  been  made  to  Issue 
it.  The  claimant  can  take  advantage  of  it, 
because  it  is  void,  not  merely  irregular.  He 
can  take  advantage  of  It,  because  it  Is  the  first 
and  fundamental  evidence  of  plaintiffs  right, 
without  which  he  cannot  recover.  Being 
Told,  the  first  step  cannot  be  taken  in  show- 
ing a  prima  facie  right  of  recovery.  He  falls 
before  he  reaches  the  adversary's  outworlcs." 
If  his  writ  be  regular,  what  becomes  of  his 
attack  upon  his  adversary,  should  it  be  shown 
that  be  has  no  valid  .enforceable  demand  to 
support  his  lien  against  the  defendant  in  at- 
tachment at  the  time  of  the  trial?  Suppose 
tbe  defendant  bad  paid  his  rent  to  the  plain- 
tiff after  the  InsUtutlon  df  the  claim  suit,  or 
suppose  the  plaintiff  had  dismissed  bla  at- 
tachment against  the'  defendant  after  the  In- 


stitution of  the  claim  salt;  we  do  not  ap- 
prehend there  can  be  a  serious  controversy 
that,  if  either  of  these  supposititious  facts  bad 
actually  existed,  the  claimant  coidd  invoke 
either  of  them  to  defeat  the  suit  against  him. 
The  claim  suit,  being  consequential  and  de- 
pendent upon  the  main.  Independent  attach- 
ment suit,  can  no  more .  stand,  unsupported 
and  alone,  than  It  could  iiave  come  Into  t>elng 
without  the  previous  and  contemporaneous 
existence  of  the  attachment  suit  Besides, 
the  statute  (Code  1886,  i  3013)  expressly  pro- 
vides that  "when  property  levied  on  under  an 
attachment,  and  delivered  to  claimant.  Is  not 
by  the  claimant  delivered  to  the  sheriff  with- 
in thirty  days  after  Judgment  against  him, 
tbe  sheriff  must  return  the  bond  forfeited; 
and  uiMn  tbe  recovery  of  Judgment  by  the 
plaintiff  against  the  defendant  In  attachment, 
execution  must  be  issued  upon  such  forfeited 
bond  within  the  time  required  for  tbe  issue 
of  executions  on  Judgments."  It  is  too  dear, 
from  this  language,  to  require  argimaent,  that, 
even  though  there  is  a  Judgment  against  tbe 
claimant,  he  cannot  be  required  to  deliver 
the  property,  under  the  conditions  of  his  bond, 
until  the  plaintiff  had  obtained  a  Judgment 
against  the  defendant.  This,  of  course,  could 
not  be  done.  If  he  Is  dead,  without  a  revivor 
of  the  attachment  against  bis  personal  rep- 
resentative within  18  (now  12)  months  after 
his  death.  These  considerations,  to  our  mind, 
are  conclusive  that  the  claimant  had  the  right 
to  Interpose  the  defense  that  the  action  bad 
abated,  as  against  him;  -on  account  of  the  fail- 
ure of  the  plaintiff  to  revive  the  attachment 
suit,  within  the  period  prescribed  by  the  stat- 
ute, against  the  personal  representative  of  the 
defendant 

There  are  many  other  assignments  of  error, 
based  upon  the  rulings  of  tbe  court  upon  the 
Introduction  and  exclusion  of  evidence  during 
the  trial,  to  which  exceptions  were  reserved 
by  tbe  daimant;  but  as  the  point  upon  which 
the  cause  Is  reversed  is  condusive  against  the 
right  of  the  plaintiff  to  further  prosecute  the 
suit  If  It  Is  a  fact  that  the  defendant  has 
been  dead  for  more  than  18  months,  we  do 
not  tbink  It  necessary  to  review  them.  Re- 
versed and  remanded. 


021  Ala.  627) 

COTTINGHAM  v.  BAMBERGER  et  al. 
(Supreme  Court  of  Alabama.     April  4,  1899.) 
ATiA.oaMXST — Claiu  Bond  —  Limit  to  T<Tiwn.iTT 

—Is  JUNCTION. 

Where  execution  has  Issued  on  a  forfeited 
claim  bond  to  satisfy  judgments  against  tb« 
claimant's  vendor  to  an  amount  largely  in  ex- 
cess of  the  agreed  value  of  the  property  in 
question,  and  the  daimant  hag  previously  paid 
to  the  clerk  of  the  court  for  the  benefit  of  said 
judgment  creditors,  a  sum  greater  than  sud 
agreed  value,  the  claimant  is  entitled  to  have 
said  creditors  and  the  sheriff  enjoined  from 
seeking  further  to  subject  his  property  to  the 
payment  of  said  Judgments. 

Appeal  from  chancery  court,  Bibb  county; 
W.  H.  Tayloe,  Chancellor. 
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BUI  In  equity  by  3.  M.  Oottlngham  against 
Bamberger,  Bloom  &  Oo.,  RlcbardBon  Bros. 
&  Co.,  and  Hodgea  Bros.  Decree  for  defend- 
ants, and  complainant  appeals.    Reversed. 

The  bill  In  this  case  was  filed  by  the  ap- 
pellant, J.  M.  Cotttaigbam,  against  the  appel- 
lees, Bamberger,  Bloom  &  Co.,  Richardson 
Bros.  &  Co.,  and  Hodges  Bros.  The  bill  of 
complaint  shows  the  following  facts:  On  the 
19th  of  December,  1802,  B.  N.  Cottlngham  & 
Co.,  doing  business  In  Blocton,  Ala.,  convey- 
ed to  J.  M.  Cottlngham,  the  complainant 
herein,  and  one  M.  A.  Suttle,  a  certain  stock 
of  goods.  Subsequently  Armour  Packing 
Company,  Hodges  Bros.,  Bamberger,  Bloom 
&  Co.  and  Richardson  Bros,  caused  to  be  lev- 
led  certain  attachments  on  said  stock  of 
goods  In  the  bands  of  the  claimants,  3.  M. 
Cottlngham  and  M.  A.  Suttle.  The  Armour 
Packing  Company  obtained  the  first  levy  of 
attachment,  Hodges  Bros,  the  second  levy  of 
attachment,  Bamberger,  Bloom  &  Co.  the 
third  attachment  and  Richardson  Bros,  the 
fourth  levy  of  attachment  The  attachments 
referred  to  as  shown  by  the  returns  of  the 
sheriff  were  In  and  upon  the  same  stock  of 
goods.  The  said  3,  M.  Cottlngham  and  M. 
A.  Suttle  Instituted  claim  suits  In  the  respec- 
tive attachments,  and  the  issues  In  all  the  cases 
being  the  same,  an  agreement  was  had  by 
and  between  the  attorneys  of  record  that  the 
three  cases  of  Hodges  Bros.,  Bamberger, 
Bloom  &  Go.  and  Richardson  Bros.,  thd  ap- 
pellees herein  should  stand  upon  the  docket 
of  the  circuit  court  o^  Bibb  county  until  the 
issue  In  the  claim  suit  In  the  case  of  Armoui 
Packing  Company  against  E.  N.  Cottlngham 
&  Co.  defendants  and  J.  M.  Cottlngham  and 
M.  A.  Suttle  claimants  should  be  decided 
(which  case  went  to  the  supreme  court,  109 
Ala.  421,  19  South.  842)  and  that  they  should 
take  the  same  course  as  that  decided  In  the 
Armour  Packing  Company's  case.  The  Judg- 
ment entries  In  the  several  claim  suits  above 
referred  to  condemn  the  property.  The  alle- 
gations of  the  bill  show  that  the  property 
conveyed  tmder  said  bill  of  sale  to  J.  M.  Cot- 
tlngham and  M.  A.  Suttle  by  E.  M.  Cottlng- 
ham &  Co.  was  agreed  to  be  of  the  value  of 
$3,000,  but  in  truth  and  fact  was  less  than 
that  amount  In  value.  The  bill  shows  that 
the  complainant  herein,  J.  M.  Cottlngham, 
has  paid  the  sheriff  of  Bibb  county  on  said 
claim  judgments  the  sum  of  $3,995.67,  an 
amount  In  excess  of  the  value  of  the  prop- 
erty agreed  upon  In  the  sum  of  $995.67. 
And  the  complainant  claims  In  equity  that 
he  Is  not  required  to  pay  any  more. 

The  prayer  of  the  bill  was  that  the  defend- 
ants and  the  sheriff  be  enjoined  from  further 
proceedings  against  the  complainant  In  the 
sale  of  complainant's  lands  under  the  levy 
of  the  executions  Issued  upon  the  several 
judgments  In  favor  of  the  defendants,  and 
that  the  complainant  be  relieved  from  fur- 
ther liability  on  any  of  said  judgments  and 
executions.  The  defendants  filed  a  motion 
to  dissolve  the  temporary  inj  unction  which 


was  issued,  upon  the  ground  that  the  bill 
waa  without  equity. 

On  the  submission  of  the  cause  upon  this 
motion,  the  chancellor  rendered  a  decree  sus- 
taining said  motion  and  ordering  the  injunc- 
tion dissolved.  From  this  decree  the  com- 
plainant appeals,  and  assigns  the  rendition 
thereof  as  error. 

J.  M.  McMaster  and  W.  W.  Lavender,  for 
appellant    Lane  &  White,  for  appellees. 

HARALSON,  3.  The  four  attachments 
mentioned  In  the  bill  were  levied  on  the  same 
goods,  at  different  times,  and  have  priority 
of  lien  according  to  their  respective  priori- 
ties of  levy.  The  defendant  In  attachment 
did  not  replevy  the  proper^  under  section 
555  (2964)  of  the  Code;  but,  3.  M.  Cottlng- 
ham, the  complainant,  who  was  not  a  party 
to  the  writs  of  attachment,  Interposed  a  claim 
thereto  and  executed  a  daim  bond  under 
section  4141  (8004)  of  the  Code,  to  try  the 
right  of  property  In  said  goods.  The  goods 
attached  were  valued  by  consent  of  parties 
at  $3,000.  Moneyed  judgments  were  ob- 
tained In  each  of  the  attachment  suits,  and 
a  judgment  of  condemnation  of  the  property 
levied  on  was  entered  In  each.  There  was 
one  claim  bond,  executed  In  the  sum  of  $12,- 
000,  payable  to  all  the  attaching  creditors 
jointly,  more  than  four  times  the  value  of 
the  goods  levied  on.  The  bond,  on  failure  of 
claimant  to  return  the  property  within  the 
time  required  by  law,  was  duly  returned  for- 
feited by  the  sheriff,  and  executions  Issued 
by  the  clerk  of  the  court  In  each  case  against 
the  claimant  and  his  sureties,  aggregating  in 
amount  more  than  the  value  of  the  property 
attached.  The  complainant  has  paid  to  the 
sheriff  towards  the  satisfaction  of  these  exe- 
cutions the  sum  of  $3,996.65,  which  was  suffi- 
cient. If  properly  applied,  to  satisfy  all  said 
judgments  and  costs,  except  a  balance  on  the 
judgment  of  Richardson  Bros.  &  Co.,  whose 
attachment  was  the  one  last  levied. 

It  is  shown,  that  these  several  executions 
have  been  levied  on  complainant's  lands,  and 
the  sheriff  has  advertised  them  for  sale. 
This  bill  was  filed  to  enjoin  that  sale,  and  to 
obtain  relief  from  further  liability  on  said 
executions. 

We  have  heretofore  construed  the  statutes 
under  which  these  claims  were  interposed, 
and  the  claim  bond  executed,  holding  "that 
when  the  execution  Issues  on  a  forfeited 
claim  bond,  in  cases  of  this  character,  in- 
volving trials  of  the  right  of  property,  it 
should  be  for  the  assessed  value  of  the  prop- 
erty replevied  by  the  claimant  not  to  exceed. 
In  any  event,  the  amount  of  plalntifTs  judg- 
ment, besides  the  assessed  damages  (If  any) 
and  costs.  It  Is  only  when  the  property  lev- 
ied on  Is  replevied  by  a  defendant  In  execu- 
tion or  attachment  that  the  execution,  on  a 
forfeiture  of  the  replevy  bond,  runs  against 
the  obligors'  for  the  whole  amount  of  the 
judgment  and  costs."  Maas  t.  Long,  70  Ala. 
237. 
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The  case  of  Jaffray  v.  Smitb,  106  Ala.  112, 
17  South.  218,  18  substantially  on  all  fours 
wltb  the  one  before  us,  In  which  case  the 
court  reaffirmed  the  principles  announced  In 
the  case  above  cited,  and  held  that  complain- 
ants, situated  as  the  one  here  is,  had  a  stand- 
ing In  a  court  of  chancery  for  relief  against 
so  manifest  an  injustice.  It  is  unnecessary  to 
supplement  what  was  said  in  these  cases,  so 
•well  considered,  as  we  can  add  nothing  by 
way  of  elucidation  to  what  is  there  settled. 

The  court  erred  in  dissolving  the  Injunc- 
tion. 

Beversed  and  remanded. 


(121  Ala.  287) 

WALLEN  et  al^  v.  MONTAGUE  et  al. 

(Sopreme  Court  of  Alabama.    April  18,  1889.) 

7ba.usui.bmt    Coimrjkxcma  —  CoKWTAiiai    to 
Relatxtss — CoHsiDKKATioN— Faa- 

SZI8TIB0  DiBTS. 

1.  Where  the  undisputed  evidence  shows  that 
the  consideration  for  a  conveyance  by  a  solvent 
debtor  to  a  relative,  made  on  the  eve  of  threat- 
ening litigation,  was  a  payment  in  cash  and  the 
satisfaction  of  a  pre-exisung  debt,  and  that  the 
price  was  reasonable,  a  finding  that  it  was 
fraudulent  against  creditors  is  not  warranted. 

2.  A  finding  that  a  conveyance  by  a  solvent 
debtor  to  a  relative  in  payment  of  a  claim  for 
services  was  frdndnlent  against  creditors  is 
not  warranted  where  the  evidence  shows  the 
performance  of  the  services,  the  indebtedness 
therefor,  and  that  the  price  allowed  for  the 
property  was  reasonable. 

Appeal  from  chancery  court,  Morgan  coun- 
ty:  WlUIam  H.  Simpson,  Chancellor. 

Bill  by  Montague  &  Lewis  against  Ed  M. 
Wallen  and  others  to  set  aside  certain  con- 
Teyances.  From  a  decree  for  complaiqants, 
defendants  appeal.    Beversed. 

S.  T.  Wert,  for  appellants.  Speake  &  Rns- 
8d],  for  appellees. 

DOWDEIX.,  J.  This  IB  a  common  credit- 
ors' bni  filed  by  the  complainants  against 
tbeir  common  debtor,  Wallen,  and  his  co-re- 
spondents, F.  T.  and  Nellie  Sherlock,  as  fraud- 
nlent  grantees  of  certain  lands  conveyed  to 
them  by  Wallen.  The  bill  avers,  among  oth- 
er things,  the  relationship  of  Wallen  to  the 
Sherlocks  as  that  of  brother-in-law,  and  that 
tbe  said  conveyances  so  executed  by  him  to 
these  grantees  were  voluntary;  that  the  re- 
cited consideration  in  the  said  conveyances 
tvas  simulated  and  fictitious,  and  in  fact  and 
reality  no  consideration  existed,  and  that  the 
same  were  made  and  ezecnted  with  the  in- 
tent and  purpose  to  hinder,  d^ay,  and  de- 
fraud the  creditors  of  said  grantor;  and  that 
said  grantees  knowingly  participated  in  said 
fraudulent  acts  on  the  part  of  said  Wallen. 
There  is  no  averment  in  the  bill  that  the  de- 
fendant was  at  the  time  of  the  execution  of 
tbe  conveyances  in  question  insolvent  or  in 
failing  circumstances,  but  the  theory  of  the 
bill  rests  upon  the  proposition  and  averment 
that  the  said  conveyances  were  voluntary. 

The  record  only  presents  for  revision  the 


decision  of  the  chancelloF  on  questions  of 
fact  Subdivision  1,  {  8826,  of  the  Code  of 
1896,  provides  that,  "in  deciding  appeals  from 
the  chancery  court,  no  weight  shall  be  given 
the  decisions  of  the  chancellor  upon  the  facts, 
but  the  supreme  court  shall  weigh  the  evi- 
dence and  give  Judgment  as  they  deem  Just" 
It  was  formerly  the  rule  in  this  court,  in  ap- 
peals of  this  character,  not  to  disturb  the 
finding  of  the  chancellor  npcm  the  facts  in 
the  case  unless  the  evidence  shonld  clearly 
show  that  his  conclusions  were  erroneous. 
This  rule,  however,  has  been  changed  by  the 
section  above  quoted.  As  we  have  observed, 
the  bill  in  this  case  contains  no  averment  of 
the  debtor's  insolvency  at  the  time  of  the 
making  of  the  conveyances  assailed.  The 
facts  and  circumstances  which  under  the  law 
would  avoid '  a  conveyance  by  an  insolvent 
debtor,  or  one  in  failing  circumstances,  would 
not  necessarily  avoid  a  conveyance  by  a«  sol- 
vent debtor.  In  dther  case,  however,  the 
fraudulent  act  of  the  grantor  debtor,  if  know- 
ingly participated  in  by  the  grantee,  when 
done  for  the  purpose  of  hindering,  delaying, 
or  defrauding  creditors,  would  invalidate  the 
conv^ance.  A  conveyance  by  an  insolvent 
or  failing  debtor  for  a  present  cash  considera- 
tion from  the  grantee,  with  Imowledge  on  the 
part  of  such  grantee  of  such  insolvent  or  fail- 
ing condition  of  tbe  grantor,  under  the  law, 
renders  tbe  conveyance,  as  to  existing  credit- 
ors of  such  grantor,  fraudulent  and  void;  but 
such  would  not  be  the  result  as  to  a  convey- 
ance executed  by  a  solvent  debtor  for  a  pres- 
ent cash  consideration,  the  same  being  rea- 
sonable and  fahr.  It  is,  however,  a  well-set- 
tled propositioD  of  law  that  a  voluntary  con- 
veyance Is  void  as  to  existing  creditors  of 
the  grantor,  regardless  of  the  question  of  sol- 
vency or  insolvency  of  such  grantor.  The 
vital  question,  then.  In  this  case.  Is  one  of 
fact,  and  is  as  to  whether  the  recited  consid- 
eration In  the  conveyances  assailed  Is  simu- 
lated and  fictitious,  which,  if  true,  would 
make  such  conveyances  voluntary,  and,  of 
course,  fraudulent  and  void,  as  a  matter  Of 
fact  and  of  law,  as  to  the  existing  creditors 
of  the  grantor.  In  transactions  of  this  char- 
acter, where  the  parties— that  is,  grantor  and 
grantee— are  closely  related,  greater  scrutiny 
of  the  evidence  as  to  the  bona  fides  of  the 
transaction  should  be  indulged  than  in  cases 
between  mere  strangers.  The  fact,  however, 
of  dose  relationship,  is  not  in  itself  and  of 
Itsdf.  evidence  of  frand.  Where  the  trans- 
action ttetween  snch  parties  Is  reasonably 
shown  to  be  honest  and  fair,  and  the  consid- 
eration Just  and  commensurate,  it  riionld  be 
as  firmly  upheld  by  the  courts  as  though  the 
parties  were  entire  strangers.  Moog  v.  Far- 
ley, 79  Ala.  246;  Cadiere  v.  Guidry  (La.)  7 
South.  232.  While  the  testimony  of  Wallen 
and  F.  T.  Sherlock  relating  to  the  conveyance 
by  Wallen  to  said  Sherlock  may  be  open  to 
some  criticism  as  to  the  lax  manner  In  which 
their  dealings  with  each  other  were  carried 
on,  stiU  it  is  not  umreascwable  nor  Inconsist- 
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ent  with  honesty  and  fairness.  Too  nice  a 
particularity  of  dealings  and  transactions  be- 
tween parties  so  nearly  related  as  these 
would  as  Justly  and  reasonably  Invoke  on- 
favorable  criticism,  and  perhaps  more,  than 
the  loose  and  lax  manner  of  their  dealings 
as  shown  by  the  evidence  In  this  case.  We 
think  the  evidence  of  these  witnesses,  which 
Is  undisputed  by  any  other  evidence,  reason- 
ably shows  that  Wallen  was  hidebted  to  F. 
T.  Sherlock  in  the  manner  and  for  the  reasons 
given  In  their  respective  testimony.  That 
Sherlock  worked  and  labored  for  Wallen  Is 
also  shown  by  the  testimony  of  other  and 
disinterested  witnesses. 

Under  the  averments  in  the  bQI,  It  Is  im- 
material whether  the  consideration  paid  Wal- 
len for  the  land  conveyed  by  him  to  Sherlock 
was  a  cash  consideration,  or  the  conveyance 
made  In  payment  of  a  pre-existing  indebted- 
ness from  Wallen  to  Sherlock.  The  undis- 
puted evidence  shows,  however,  that  the  con- 
sideration was  made  up  both  in  satisfaction 
of  a  pre-existing  debt  and  part  cash.  We 
think,  also,  the  evidence,  when  fairly  consid- 
ered, shows  that  the  consideration  paid  by 
Sherlock  to  Wallen  was  teasqnable,  fair,  and 
commensurate,  and  not  disproportionate  to 
the  actual  value  of  the  real  estate  conveyed. 

What  we  have  said  with  regard  to  our  con- 
clusions on  the  evidence  as  to  the  transac- 
tion between  Wallen  and  F.  T.  Sherlock  ap- 
plies with  equal.  If  not  more,  force  as  to  the 
transaction  l>etween  Wallen  and  Nellie  Sher- 
lock. The  evidence  of  Wallen,  F.  T.  Sher- 
lock, and  Nellie  Sherlock  clearly  shows,  with- 
out contradiction,  the  Indebtedness  of  Wallen 
to  Nellie  Sherlock.  The  testimony  of  other 
disinterested  witnesses  also  shows  that  Nellie 
Sheriock  was  employed  by  Wallen  as  his 
bookkeeper,  and  ttia*  as  such  she  worked  for 
him  for  15  or  18  months.  The  evidence,  with- 
out dispute,  shows  that  for  her  services  as 
such  bookkeeper  she  was  to  receive  as  com- 
pensation the  salary  of  $35  a  month.  Wallen 
had  paid  her  nothing  for  her  services  up  to 
the  time  of  the  execution  of  the  conveyance 
in  qnestion.  The  undisputed  evidence  is  that 
the  consideration  named  In  her  deed  was  a 
fair  and  reasonable  valuation  of  the  property 
conveyed. 

The  recited  consideration  of  the  several 
deeds  being  made  up  in  part  by  the  pre-exist- 
ing indebtedness  of  Wallen  to  the  Sherlocks, 
and  part  cash,  and  being  bona  flde,  as  we 
think  the  evidence  In  this  case  reasonably 
shows,  and  not  disproportionate  to  the  value 
of  the  land  conveyed,  the  mere  fact  of  the 
conveyances  having  been  executed  upon  the 
eve  of  pending  or  threatened  litigation  against 
Wallen  would  not  In  Itself  invalidate  the  con- 
veyances. We  cite  the  following  authorities 
as  sustaining  our  conclusions  in  this  case: 
Wilkinson  v.  Buster  (Ala.)  22  South.  34;  Mc- 
Allister V.  Honea  (Miss.)  14  South.  264;  Levy 
V.  WiUiams,  79  Ala.  171;  Moog  v.  Farley, 
supra. 

The  decree  of  the  chancery  court,  being  In- 


consistent with  our  conduslon  on  the  facts, 
must  be  reversed,  and  a  decree  here  rendered 
dismissing  the  bill  as  to  the  respondents,  but, 
as  to  the  req;>ondent  Wallen,  without  preju- 
dice. 


(in  Ala.  162) 

CARTER  et  aL  v.  ODOM. 
(Supreme  Conrt  of  Alabama.    April  20,  1S99.) 

Stxtctb  at   Faxtma — Asssbvbnts    to  Axbwxx 
roB  Dbbt  of  Amotrbb — AooomuodjlTion    Ih- 

I>0BSBMBNT  —  NOTES  —  BONA  FiDB  PUKCHXBBB  — 
PhOTBBT — NOTIOB — EvnjBNOB — Plbadino. 

1.  An  accommodation  Indorsement  of  a  ne- 
gotiable note,  made  contemporaneously  with  the 
execution  of  the  note  by  the  maker,  is  an  origi- 
nal contract,  and  not  an  agreement  to  answer 
for  the  debt  of  another,  within  the  statute 
of  frauds. 

2.  A  note  taken  In  payment  of  an  antece- 
dent debt  is  taken  for  value  in  dne  course  of 
business. 

S.  Error  in  holding  pleas  bad  on  demnrrer  is 
harmless  where  the  matters  set  up  in  them,  un- 
der the  undisputed  facts  In  the  case,  would 
not  have  been  a  defense. 

4.  Where  the  complaint  on  a  note  alleges  its 
due  protest  and  notice  thereof  to  an  indorser. 
a  special  plea  by  the  latter  that  he  was  never 
legally  notified  of  the  protest  is  demurrable 
where  he  also  pleads  the  general  issue,  since, 
the  allegation  of  notice  in  the  complaint  hav- 
ing been  necessary,  the  special  plea  was  mere- 
ly a  repetition  of  the  plea  or  the  general  Issue. 

5.  A  finding  that  the  indorser  of  a  note  was 
duly  notified  of  its  protest,  based  on  proof  of 
the  service  of  protest  by  mail,  and  evidence  that 
in  the  town  where  the  note  was  protested  that 
manner  of  giving  notice  was  customary,  will 
not  be  disturbed  on  the  ground  that,  the  payee 
and  indorser  residing  in  the  same  town,  per- 
sonal notice  was  necessary,  where  the  objection 
was  by  demurrer  to  the  evidence,  which  admits 
the  competency  of  the  evidence,  and 'merely  pre- 
sents the  question  of  Its  sufficiency  for  deter- 
mination. 

A[^al  from  circuit  court.  Walker  county; 
B.  H.  Oabaniss,  Special  Judge. 

Action  by  James  Odom,  Sr.,  against  D.  K. 
(barter,  John  B.  Carrington,  and  Jolin  B. 
Shields  on  a  promissory  note.  The  complaint, 
as  amended,  contained  five  counts.  Demiu> 
rers  were  sustained  to  all  of  the  counts  except 
the  third,  but,  the  appeal  being  taken  by  the 
defendants,  it  is  unnecessary  to  set  out  the 
counts  to  which  the  demurrers  were  sustained 
or  the  demurrers  themselves.  The  third 
count  was  as  follows:  (3)  "PlalntifF  claims  of 
defendants  the  further  sum  of  $708.50,  dne 
from  them  to  plaintiff,  with  interest  since  the 
1st  day  of  January,  1896,  for  that  on  the  6th 
day  of  February,  1895,  the  Jasper  Stone-Quar- 
ry Oompany,  a  corporation,  through  said  F. 
A.  Oamble,  now  deceased,  as  its  president, 
made  to  plaintiff  its  promissory  note  for  said 
sum  of  $708.50,  dne  and  payable  on  said  1st 
day  of  January,  1896,  at  the  Jasper  Trust 
(Company's  office,  Jasper,  Alabama,  in  words 
and  figures,  to  wit:  *$70a5O.  Jasper,  Ain, 
Feb.  6th,  1895.  On  the  first  day  of  Jain. 
(1896)  after  date  we  promise  to  pay  to  the 
order  of  James  Odom,  Sr.,  seven  hundred  and 
eight  and  >Vioo  dollars,  value  received,  at  the 
Jasper  Trust  Company's  office,  Jasper,  Ala., 


Digitized  by 


Google 


Ala.) 


GABTEB  T.  ODOM. 


775 


and  an  right  to  claim  any  exemption  under 
the  con8tltutl(m  or  laws  of  tbls  or  any  otber 
state  as  against  this  debt  Is  hereby  expressly 
waived  by  the  makers  and  Indorsers  of  this 
note.  Jasper  Stone  Quarry  (Company,  per  F. 
A.  Gamble,  President'  And  the  said  F.  A. 
Ghimble,  D.  K.  Oarter,  John  B.  Carrlngton,  and 
John  B.  Shields  then  and  there  Indorsed  said 
promissory  not«  In  blank,  and  delivered  it  to 
plaintiff,  and  the  same  is  yet  due  and  unpaid. 
PlatntlS  avers  that  said  indorsers,  each  for 
himself,  by  so  indorsing  said  promissory  note, 
expressly  waived  his  exemption  as  to  personal 
property.  Plaintiff  further  avers  that  on,  to 
wit,  the  4th  day  of  January,  1896,  said  note 
was  duly  and  legally  presented  for  payment 
by  John  A.  Gravlee,  notary  public,  to  the  said 
executors  of  F.  A  Oravlee,  then  deceased, 
and  to  the  said  other  defendants  In  person, 
and  payment  thereof  was  then  and  there  duly 
demanded  and  refused.  Then  and  there  the 
same  was  duly  protested  by  said  John  A. 
Gravlee,  notary  public,  and  notice  of  protest 
then  and  there  given  to  said  executors  and 
said  other  defendants;  wherefore  plaintiff 
sues."  To  the  third  count  the  defendants  de- 
mfurred  upon  the  following  gpround:  The  said 
counts  fail  to  allege  that  suit  was  brought  on 
aai&  note  against  the  maker  thereof  to  the 
first  term  of  the  court  to  which  it  could  prop- 
erly be  brought  after  the  indorsement  there<rf 
by  defendants,  nils  demurrer  was  overruled, 
and  the  defendants  duly  excepted.  Thereup> 
on  the  defendants  filed  the  following  pleas: 
"(1)  Oome  the  defendants,  and  for  answer  to 
the  third  count  of  the  complaint  say  that  the 
contract  sued  on  was  without  consideration. 
(2)  For  further  answer  to  the  third  count  re- 
spondents say  that  the  said  contract  sued  on 
was  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  and  no  note  or 
memorandum  thereof  In  writing  expressing 
the  considerations  was  signed  by  this  defend- 
ant, or  by  any  one  thereunto  by  him  lawful- 
ly authorized  hi  writing.  (3)  In  further  an- 
swer to  third  count  of  the  complaint  thes* 
defendants  say  that  bk  was  never  duly  and 
lawfully  notified  of  the  protest  of  said  note. 
(4)  In  further  answer  to  the  whole  complaint 
these  respondents  deny  all  the  material  allega- 
tlona  therein  contained.  (6)  Come  the  defend- 
ants, and  for  answer  to  the  complaint  say 
that  the  contract  sued  on  was  a  special  prom- 
ise to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  to  wit,  the  Jasper  Stone- 
Quarry  Company,  and  no  agreement  or  note 
or  memorandum  thereof  expressing  the  con- 
sideration was  made  in  writing,  and  subscrib- 
ed by  the  party  to  be  charged  therewith,  or 
by  any  person  thereunto  lawfully  authorized 
In  writing;  and  these  defendants  further  say 
that  they  Indorsed  the  note  sued  on  for  ac- 
commodation in  the  hands  of  the  payee."  To 
the  second  and  fifth  pleas  the  plaintiff  demur- 
red upon  the  following  grounds:  "(1)  The 
statute  of  frauds  has  no  application  as  a  de- 
fense to  the  said  third  count  of  the  complaint 
(2>  It  is  not  necessary  that  the  contract  of 


indorsement  of  a  promissory  note  should 
show  or  express  any  consideration  therefor." 
To  the  third  plea  the  plaintiff  demurred  upon 
the  following  grounds:  "(1)  It  was  not  nec- 
essary or  obligatory  upon  the  plaintiff  to  give 
defendants  notice  of  said  protest  (2)  Said 
note  is  made  payable  at  a  specified  place  of 
payment  named  therein,  and  protest  at  said 
place  of  payment  Is  all  that  the  law  requires." 
The  demurrers  to  the  second,  third,  and  fifth 
pleas  were  sustained,  and  to  each  of  these  rul- 
ings the  defendant  duly  excepted.  Issue  was 
Joined  upon  the  remaining  pleas.  On  the 
trial  of  the  case  the  following  evidence  was 
Introduced  by  ttie  plaintiff:  (1)  The  note  sued 
on.  (2)  The  notary's  certificate  of  protest 
hereto  attached,  and  marked  "Sbchlbit  B."  (8) 
It  was  admitted  in  openXMurt  that  the  mon* 
ey  which  Is  expressed  In  said  note  as  the  c<»i> 
sideration  was  loaned  l)y  plaintiff  to  defend* 
ant;  that  the  note  was  made  and  Indorsed  at 
one  and  the  same  time,  and  as  one  and  the 
same  transaction,  for  security  for  said  loan 
of  money;  and  that  F.  A.  Gamble  was  preri- 
dent,  and  the  said  defendants  John  B,  Shields, 
J.  B.  Oarrington,  and  D.  E.  Carter  were  ofB- 
eers  and  stockholders,  in  said  Jasper  Stone- 
Quarry  Company  at  the  time  said  note  was 
made  and  delivered  as  aforesaid;  and  said 
note  has  never  been  paid.  Plaintiff  also  prov- 
ed by  John  A  Gravlee,  notary  public;  that  he 
notified  defmdants  of  the  said  protest  by 
mail;  that  notice  or  notices  by  this  means 
was  the  custom.  The  note  Introduced  in  evi- 
dence was  the  same  as  that  set  out  in  the 
third  count  There  was  attached  to  the  note 
introduced  in  evidence  the  protest  of  the  no> 
tary  public.  Then  was  no  evidence  intA>duc- 
ed  for  the  defendants.  The  defendants  d^ 
murred  to  the  evidence  of  the  plaintiff.  Up-' 
on  the  consideration  of  the  demurrer  and  the 
evidence  it  was  overruled,  to  which  ruling 
the  defendants  duly  excepted.  Judgment 
was  thereupon  entered  for  the  plaintiff.  The 
defendants  ai^eal,  and  assign  as  error  the 
several  rulings  of  the  trial  court  to  which  ex- 
ceptions were  reserved.    Affirmed. 

Ooleman  &  Bankhead,  for  appellants.  Aj^ 
pling  &  McQulre^  for  appellee. 

TTSON,  J.  The  note  sued  npon  was  a 
negotiable  Instrument,  and  governed  by  the 
commercial  law  as  to  days  of  grace,  protest, 
and  notice.  Code,  |  809,  and  authorities  cited 
under  it  The  record  shows  that  the  defend- 
ants admitted  In  open  court  that  the  note  was 
given  by  the  maker  for  borrowed  money, 
and  the  indorsements  by  the  defendants  were 
executed  by  them  contemporaneously  with 
Its  execution  by  the  maker.  There  was,  then, 
a  valuable  conslderatlou  for  their  Indorse- 
ments, and  the  statute  of  frauds  has  no  ap- 
plication. The  consideration  expressed  in  the 
note  will  support  the  contract  of  indorsement; 
and  it  need  express  none  other  than  the  con- 
sideration which  the  note  upon  its  face  im- 
plies to  have  passed  between  the  original  par- 
ties. .  Moses  T.  Bank,  140  D.  &  288,  13  Sup^ 
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Ct.  900;  De  Wolf  v.  Rabaud,  1  Pet.  476; 
Bead  t.  Rowan,  107  Ala.  306,  18  Soutli.  211; 
Pblllpe  V.  Harberlee,  45  Ala.  597.  And  when 
a  creditor  takes  a  note  of  his  debtor,  witb 
accommodation  Indorsements,  in  payment  of 
an  antecedent  debt,  he  Is  a  purchaser  for 
value  in  due  course  of  business  equally  as  If 
he  had  advanced  money  on  the  faith  of  It. 
When  such  Indorsement  Is  made  In  blank,  to 
be  used  by  the  maker  in  the  payment  of  an 
antecedent  debt  due  the  payee,  the  Indorser 
is  liable  to  the  payee,  although  the  note  was 
not  put  in  circulation  by  him.  Marks  t. 
Bank,  79  Ala.  650.  Such  a  contract  of  In- 
dorsement was  not  a  collateral  promise  to  an- 
swer the  debt,  default,  or  miscarriage  of  the 
maker,  but  was  an  original,  substantive  con- 
tract founded  oh  a  present,  valuable  consider- 
ation moving  from  the  payee  to  the  maker. 
Dunbar  t.  Smith,  66  Ala.  490;  Rutledge's 
Adm'r  v.  Townsend,  38  Ala.  706;  Underwood 
v.  Lovelace,  61  Ala.  155;  Espalla  v.  Wilson, 
86  Ala.  487,  6  South.  867;  Thornton  v.  Ouice, 
73  Ala.  321.  If  there  was  error  hi  sustaining 
the  demurrer  to  the  pleas  of  the  statute  of 
frauds.  It  was  without  injury,  since,  under 
the  undisputed  facts,  matters  set  up  In  them 
would  have  been  no  defense. 

The  court  sustained  a  demurrer  to  a  plea 
of  defendants  alleging  they  were  never  legal- 
ly notified  of  the  protest  of  the  note.  The 
.  count  of  the  complaint  to  which  this  plea  was 
interposed  as  a  defense  expressly  averred— 
as  it  was  necessary  to  have  been  done  to 
state  a  good  cause  of  action— a  presentation 
to  the  maker  of  the  note  for  payment,  its 
refusal  after  demand,  and  a  protest  for  non- 
paynfent,  and  notice  to  the  defendants.  This 
special  plea  was  simply  the  general  issue, 
and  there  was  no  error  in  the  ruling  of  the 
court  In  sustaining  the  demurrer  to  it.  The 
defendants,  being  indorsers,  though  their  In- 
dorsement was  what  is  known  as  an  "irregu- 
lar indorsement,"  were  entitled  to  the  same 
protection  as  to  protest  and  notice  as  are  in- 
dorsers of  negotiable  instruments  made  in  the 
regular  manner  and  mode.  In  other  words, 
the  payee  cannot  be  permitted  to  recover  of 
them  without  proof  of  demand  for  payment 
of  the  maker  at  maturity,  and  due  notice  of 
nonpayment  Hooks  v.  Anderson,  68  Ala. 
238;  Milton  v.  De  Tampert,  3  Ala,  648;  Price 
V.  Lavender,  38  Ala.  389.  The  note  being 
made  in  Jasper,  and  payable  there,  no  protest 
for  nonpayment  was  absolutely  necessary  to 
bind  the  defendants  as  indorsers.  A  notice 
given  to  them  by  the  holder,  or  his  agent,  of 
its  dishonor,  and  that  he  looked  to  them  for 
payment,  was  all  that  was  required.  3  Rand. 
Com.  Paper,  1144;  Sheltou  v.  Carpenter,  60 
Ala.  201;  Knott  v.  Venable,  42  Ala.  186; 
Leigh  V.  Lightfoot,  11  Ala.  935.  But  the  pro- 
test of  such  an  instrument  and  the  notice  to 
them  will  operate  to  hold  the  Indorsers  if  they 
received  the  notice.  The  contention  here  is 
that  the  mailing  of  the  notices  was  Insuffi- 
cient; that  the  defendants  were  entitled  to 
personal  notice  of  the  dishonor.    This  is  true, 


as  a  general  rule,  where  the  holder  and  In- 
dorsers live  In  the  same  place,  provided  the 
custom  is  not  otherwise.  Tyson  v.  Oliver,  43 
Ala.  455;  IsbeU  y.  Lewis,  98  Ala.  650,  13 
South.  335;  John  v.  Bank,  67  Ala.  96.  But 
mailing  notices  of  the  protest  is  sufficient.  If 
mailed  within  the  prescribed  time,  where  the 
holder  and  indorsers  reside  in  different  places. 
2  Daniel,  Neg.  Inst.  (3d  Ed.)  S  1021;  2  Rand. 
Com.  Paper,  S  1298;  Philipe  v.  Harberlee,  45 
Ala.  597;  Bibb  v.  McQueen,  42  Ala.  408;'  Gin- 
drat  V.  Bank,  7  Ala.  324;  Greene  v.  Farley,  20 
Ala.  324;  Tyson  v.  Oliver,  supra.  And  this 
is  the  rule  though  the  holder  resides  In  the 
town  where  the  instrument  is  protested,  and 
the  Indorsers,  though  residing  in  another,  re- 
ceive their  mail  through  the  post  office  of  the 
same  town  in  which  the  holder  resides,  or  if 
the  notice  is  in  fact  received  by  the  indorsers, 
though  they  reside  actually  in  the  same  town 
with  the  holder,  and  it  is  shown  that  the 
mailing  of  the  notice  is  the  customary  mode 
of  giving  such  notice.  Greene  v.  Farley,  20 
Ala.  322;  Ray  v.  Porter,  42  Ala.  327;  Gindrat 
V.  Bank,  supra;  IsbeU  v.  Lewis,  supra;  Jtrfin 
y.  Bank,  supra.  There  Is  no  evidence,  in  the 
record  as  to  the  residence  of  the  bolder  of  this 
note,  the  appellee;  but  whether  we  wiU  pre- 
sume that  he  resided  at  Jasper  is  not  neces- 
sary, under  our  view  of  the  law  of  the  Ase 
In  the  maimer  In  which  the  question  is  here 
presented.  Nor  does  it  become  necessary  to 
decide  between  the  conflicting  opinions  to 
be  found  in  Tyson  v.  Oliver,  supra,  and  Shel- 
ton  V.  Carpenter,  60  Ala.  201,  upon  this  ques- 
tion. Section  891  (1177)  of  the  Code  has  no 
application  to  this  case  in  the  absence  of  any 
proof  that  Jasper  is  a  place  of  10,000  or  more 
inhabitants,  or  in  which  there  Is  a  free  postal 
delivery.    IsbeU  y.  Lewis,  supra. 

The  defendants  Interposed  a  demurrer  to 
the  evidence  in  the  court  below,  and  it  was 
from  a  Judgment  of  the  lower  court  upon 
their  demurrer  that  this  appeal  is  prosecuted. 
By  adopting  this  mode  of  defense,  they  ad- 
mitted the  truth  of  every  fact,  and  every  rea- 
sonable inference  deducible  from  the  evi- 
dence, and  cannot  here  test  its  competency. 
This  method  substituted  the  trial  Judge  for 
the  Jury  to  decide  the  weight  and  sufficiency 
of  the  evidence,  and  admitted  its  competency 
for  aU  purposes,  leaving  the  only  question  to 
be  determined  whether  the  issues  upon  the 
evidence  were  for  the  plaintiff  or  defendants. 
Buffington  v.  Cook,  39  Ala.  64;  Railroad  Co. 
y.  Roquemore,  96  Ala.  236,  11  South.  475.  In 
the  case  of  Foster  v.  McDonald,  5  Ala.  376,— 
Involving  the  same  question  as  presented 
here,  and  upon  practically  the  same  state  of 
facts,— the  effect  of  a  demurrer  to  evidence  is 
learnedly  discussed.  And  it  was  there  said: 
"It  is  further  objected  that  there  is  no  proof 
on  the  record  that  the  notary  put  a  letter  con- 
taining the  notice  in  the  post  office,  because 
his  certificate  to  that  effect  on  the  protest  is 
not  proof  of  the  fact.  The  authority  of  the 
notary  to  certify  the  fact  of  notice  is  derived 
from  a  statute  of  this  state,  which  it  is  ar- 
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gued  does  not  extend  to  such  a  case  as  the 
present  We  decline  the  examination  of  this 
question,  because  by  demurring  to  the  evi- 
dence the  defendant  admitted  Its  competency, 
and  referred  to  the  court  the  question  of  its 
legal  sufficiency  to  establish  the  fact  it  was  of- 
fered to  prove.  If,  as  now  contended,  It  was 
not  competent  evidence,  then  was  there  no  evi- 
dence of  notice  to  which  the  demurrer  could 
apply;  and  yet  it  Is  clear  that  by  the  demurrer 
the  defendant  demanded  the  Judgment  of  the 
court  upon  the  evidence.  The  impossibility  of 
permitting  the  defendant  now  to  object  to  the 
competency  of  the  evidence  will  be  apparent 
when  we  consider  that,  if  the  objection  had 
been  taken  In  the  court  below,  other  proof  ot 
the  fact  might  have  been  offered.  The  objec- 
tion can  no  more  be  taken  In  this  proceeding 
than  it  conld  have  been  after  the  verdict  of  the 
Jury,  and.  Indeed,  by  the  demurrer  the  court 
is  substituted  for  the  Jury."  The  argument 
and  contention  of  defendants'  counsel  in  this 
case  assails  the  competency  of  the  evidence 
to  prove  want  of  proper  notice,  presentation 
of  the  note  to  the  maker  for  payment,  and  its 
refusal  after  demand.  In  addition  to  the  re- 
citals In  the  notarial  certificate  of  presenta- 
tion and  demand  for  payment,  and  its  re- 
fusal, and  a  deiwsit  in  the  post  ofiSce  at  Jas- 
per of  notices  of  protest,  addressed  to  the 
defendants  at  Jasper,  Ala.,  there  is  evidence 
of  the  fact  as  testified  to  by  the  notary,  that 
he  notified  the  defendants  by  mall  of  the  pro- 
test, and  that  giving  notice  by  mall  was  the 
custom  prevailing  there.  Under  the  doctrine 
quoted  above,  the  soundness  of  which  we  do 
not  question,  we  must  affirm  the  Judgment. 
Carson  v.  Bank,  4  Ala.  148;  Young  v.  Foster, 
7  Port  42a 
Affirmed. 


(121  Ala.  26S) 

TEAGEB  et  al.  v.  SBL7. 
(Supreme  Court  of  Alabama.    April  12,  1S90.) 

OASNiaEUBHT  — BOKD  TO   FLAIHTin^-LlABIUTm. 

Under  Acts  1890-91,  p.  S90,  which  pro- 
vides that  In  garnishment,  the  defendant,  np- 
on  giving  a.  bond  for  the  payment  of  the 
amount  of  snch  judgment  as  may  be  rendered 
against  the  garnishee,  may  have  the  garnish- 
ment dismissed,  a  judgment  cannot  be  entered 
against  the  obligors  in  such  a  bond  without  an 
ascertainment  by  the  court  of  a  moneyed  lia- 
bility, for  which  the  court  could  have  properly 
rendered  judgment  against  the  garnishee  if 
the  bond  had  not  been  given. 

Appeal  from  circuit  court,  Bibb  county; 
John  Moore,  Judge. 

Action  by  C.  O.  Self  against  W.  H.  Yeager 
and  others.  A  writ  of  garnishment  was  Is- 
sued against  the  Tennessee  Coal,  Iron  &  Rail- 
road Company.  Defendants  gave  bond  for 
discharge  of  garnishee.  From  a  Judgment 
against  the  obligors  on  the  bond,  defendants 
appealed.    Reversed. 

For  the  purpose  of  dissolving  said  garnish- 
ment, the  defendant  W.  H.  Yeager,  executed 
A  hoaa  as  provided  by  the  statute  (Acts  1890- 


91,  p.  590)  with  N.  J.  Henderson,  J.  H.  Yea- 
ger and  C.  H.  Reach  as  sureties.  The  record 
certified  to  this  court  on  the  present  appeal 
does  not  show  that  the  garnishee  ever  made 
answer  to  the  writ  nor  Is  there  a  bill  of  ex- 
ceptions In  the  transcript  A  Judgment  was 
rendered  In  the  case  against  W,  H.  Yeager  and 
the  sureties  on  his  bond  given  to  dissolve  the 
garnishment,  for  the  amount  of  the  Judgment 
recovered  by  0.  C.  Self  against  W.  H.  Yeager, 
but  In  said  Judgment  there  was  no  ascertain- 
ment by  the  court  of  any  Indebtedness  on  the 
part  of  the  garnishee  to  the  defendant  From 
this  Judgment  the  said  W.  H.  Yeager  and  his 
sureties  prosecute  the  present  appeal,  and  as- 
sign the  rendition  thereof  as  error. 

Bethea,  Wright  &  Arnold,  for  appellaats. 
W.  W.  Lavendor,  for  appellee. 

HARALSON,  J.  Under  the  act  of  1890-91, 
"to  dissolve  garnishments  In  cases  where  the 
defendant  executes  bond  to  plaintiff"  (Acts 
1890-91,  p.  590),  It  has  been  several  times  held 
by  this  court,  that  a  Judgment  ctuiuot  be  ren- 
dered against  the  obligors  In  the  bond  given 
under  the  provisions  of  said  act,  unless  and 
until  the  garnishee's  liability  Is  ascertained 
according  to  the  forms  provided  therefor  by 
existing  laws.  Collins  v.  Baldwin,  109  Ala. 
402,  19  South.  862;  Guilford  v.  Reeves,  103 
Ala.  301,  15  South.  061;  Skews  v.  Yancleave, 
24  South.  850. 

In  this  case,  It  does  not  appear  that  the 
garnishee  ever  made  answer  to  the  writ;  but 
it  does  appear,  that  Judgment  was  rendered 
against  the  obligors  In  said  bond,  before  and 
without  ascertainment  by  the  court  of  a  mon- 
eyed liability  for  which  the  court  could  prop- 
erty raider  Judgment  against  the  garnishee  If 
the  bond  had  not  been  given.  This  waa  an 
erroneous  Judgment 

Reversed  and  remanded. 


(m  Ala.  476) 
BIRMINGHAM    RAILWAY    &    ELECTRIC 

CO.  V.  BIRMINGHAM  TRACTION  CO. 

(Supreme  Court  of  Alabama.    April  18,  1809.) 

IimntonoN — Rbubot  bt  Apfbai. — Jukisdiotiov 

OF  LowxB  ConsT — RBSTaAiNiNO  Suit 

— ^AfpbaIi — Rbvzew. 

1.  A  court  of  equity  will  not  by  injunction, 
interfere  with  the  proceedings  of  an  inferior 
court  on  the  ground  that  such  court  threatens 
to  exceed  its  jurisdiction,  where  an  appeal 
would  lie  from  such  proceedings. 

2.  A  court  of  equity  will  not  issue  an  injunc- 
tion to  restrain  the  action  of  the  probate  court 
where  it  involves  the  determination  of  the'qaes- 
tion  of  the  jurisdiction  of  the  probate  court 
over  any  proceeding  pending  therein. 

8.  A  court  of  equity  caimot  by  injunction  re- 
strain a  party  to  a  cause  in  another  jurisdiction, 
at  the  instance  of  the  opposing  party,  from  hav- 
ing the  court  proceed  to  a  final  adjudication,  in 
the  absence  of  some  special  equity  not  cogniza- 
ble by  the  court  trying  the  cause. 

4.  A  court  of  equity  will  not  by  injunction  re- 
strain the  proceedings  of  an  inferior  court 
wherein  it  threatens  to  exceed  Us  jurisdiction 
by  executing  a  judgment  appealed  from,  when 
the  appellate  court  can  control  the  action  of 
snch  inferior  court  by  a  writ  of  prohibition. 
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5.  The  gnpreme  conrt  will  not  review  tlie  de- 
termination by  tlie  probate  court  of  the  right 
of  a  railroad  to  have  a  riglit  of  way  condemned, 
on  appeal  from  denial  of  an  injunction,  where 
the  probate  court  had  jurisdiction,  and  an  ap- 
peal lies  from  its  determination. 

Appeal  from  chancery  court,  Jefferson  coun- 
ty; John  0.  Carmicbael,  Chancellor. 

BUI  by  the  Birmingham  Railway  &  Electric 
Company  against  the  Birmingham  Traction 
Company.  From  a  decree  in  favor  of  defend- 
ant, complainant  appealed.    Affirmed. 

The  bill  alleges.  In  short,  that  the  defend- 
ant had  instituted  condemnation  proceedings 
In  the  probate  court  of  Jefferson  county  to 
take  certain  property  claimed  by  complainant, 
of  which  defendant  was  in  possession,  and 
that,  after  hearing  objections,  the  Judge  of 
probate  had  granted  the  application,  and  ap- 
pointed commissioners  as  provided  by  law,  and 
from  this  order  complainant  had  prayed  an 
appeal  to  this  court,  as  prescribed  In  section 
1717  of  the  Code  of  1896,  and  gave  a  sapeiv 
sedeas  bond,  which  was  taken  and  approved 
by  the  judge  of  probate;  that  by  this  appeal 
the  proceedings  were  transferred  to  this  conrt; 
that,  notwithstanding  this  appeal,  the  com- 
missioners named  were  proceeding  to  ascer- 
tain the  damages,  and,  unless  restrained,  the 
defendant  would  proceed  with  the  condemna- 
tion proceedings,  and  enter  upon  and  take 
possession  of  the  property  sought  to  be  con- 
demned. An  Injunction,  as  prayed  for.  Issued. 
The  defendant  answered  under  oath,  embody- 
ing a  demurrer  In  its  answer.  The. answer 
denies  all  the  allegations  of  fact  In  the  bill, 
except  those  relating  to  the  proceedings  in  the 
probate  court,  and  especially  denies  that  any 
supersedeas  bond  was  ever  given  as  alleged. 
There  was  a  motion  to  dismiss  the  bill  for 
want  of  equity,  and  this  motion  was  submit- 
ted with  the  motion  to  dissolve  the  injunc- 
tion on  the  sworn  answer  and  the  demur- 
rers. On  the  hearing,  the  chancellor  dissolved 
the  Injunction,  and  reserved  the  questions 
arising  on  the  demurrers  and  motion  to  dis- 
miss. From  the  decree  dissolving  the  injunc- 
tion the  complainant  appeals,  and  assigns  the 
rendition  thereof  as  error. 

R.  H.  Pearson  and  Walker,  Porter  &  Walk- 
er, for  appellant  Alex.  T.  London  and  John 
London,  for  appellee. 

TYSON,  J.  Appellant  seeks  a  review  of  the 
decree  dissolving  an  Injunction  procured  by  it 
against  the  defendant  upon  a  bill  filed  by  it, 
alleging  that  the  defendant  had,  prior  to  the 
filing  of  the  bill,  instituted  proceedings  in  the 
probate  court  of  Jefferson  county  to  condemn 
a  right  of  way  across  Its  right  of  way,  and 
that  upon  a  hearing  of  the  petition  for  con- 
demnation the  court  granted  the  application, 
from  which  decree  it  appealed  to  this  court, 
by  giving  the  necessary  appeal  and  super- 
sedeas bond.  It  is  also  alleged  in  the  bill  that 
notwithstanding  the  appeal,  the  defendant  "is 
still  proceeding  in  the  condemnation  case,  and 
is  still  attempting  to  get  possession  of  the 


right  of  way,  and  to  have  the  same  condemned 
to  its  use,  and  is  urging  the  commissioners  to 
assess  the  damages  and  to  go  upon  and  take 
possession  of  complainant's  property,  •  •  • 
and,  unless  restrained  by  this  court  the  said 
traction  company  will  take  possession  of,  and 
trespass  on,  the  complainant's  said  property, 
and,  unless  restrained,  will  cause  Irreparable 
damages  to  complainant  and  its  property." 
The  prayer  is  that  the  defendant  be  enjoined 
and  restrained  from  further  proceeding  or 
taking  any  further  steps  in  its  application  for 
condemnation  of  the  property  in  the  probate 
court  tmtil  Its  appeal  from  the  order  of  con- 
demnation can  be  heard  and  determined  by 
the  supreme  court,  and  restrained  from  en- 
tering upon,  and  taking  possession  of,  the 
right  of  way  and  crossing.  The  answer  ad- 
mits all  the  allegations  of  the  bill,  except  the 
allegation  relating  to  the  giving  of  a  super- 
sedeas bond  by  the  complainant  in  its  appeal 
from  the  order  of  condemnation,  and  the  al- 
leged proposed  trespass  by  it  and  the  dam- 
ages alleged  that  will  flow  therefrom.  It  is 
averred  In  the  answer  that  the  only  bond 
that  complainant  gave  was  a  bond  as  secur- 
ity for  costs  of  said  appeal.  As  to  the  al- 
leged proposed  trespass,  it  is  averred  In  the 
answer  that  the  respondent  has  done  nothing 
except  to  Insist  that  the  commissioners  ap- 
pointed by  the  probate  court  assess  the  dam- 
ages as  required  by  the  order  of  the  court  ap- 
pointing them.  There  are  other  matters  of 
defense  set  up  In  the  answer,  which  it  is  not 
necessary  to  consider.  The  answer  contains 
many  grounds  of  demurrer  to  the  bill,  some 
of  them  going  to  the  Jurisdiction  of  the  court 
to  grant  the  writ  of  Injunction  upon  the  al- 
legations contained  In  it 

The  obvious  purpose  of  the  bill  is  to  re- 
strain any  further  proceedings  by  the  prolate 
court  In  the  condemnation  case  pending  the 
appeal  in  that  cause  to  this  court;  and,  in 
support  of  this,  it  Is  urged,  when  an  appeal 
is  taken  as  provided  by  section  1717  of  the 
Code,  that  the  appeal  operates  to  suspend  all 
further  action  in  the  condemnation  proceed- 
ing in  the  probate  court  during  the  pendency 
of  the  appeal,  and  oust  that  court  of  all  juris- 
diction over  the  matter.  On  the  other  hand, 
it  Is  contended  by  appellee  that  the  mere  giv- 
ing of  a  bond  or  seciu-ity  for  costs  cannot  and 
does  not  have  this  effect;  that  In  order  to  sus- 
pend the  jurisdiction  of  the  probate  court,  and 
all  further  proceedings  by  it,  pending  the  ap- 
peal, the  complainant  should  have  given  a  su- 
persedeas bond,  if  an  appeal  lies  from  the  or- 
der of  condemnation  before  the  assessment  of 
the  damages  by  the  commissioners.  This  sec- 
tion is  silent  as  to  what  kind  of  bond  must  be 
given.  Indeed,  nothing  whatever  la  said  di- 
rectly upon  that  subject  but  It  simply  pro- 
vides "that  either  party  is  entitled  to  an  ap- 
peal to  the  supreme  court  from  the  order  of 
the  court  granting  or  refusing  the  application, 
within  thirty  days  from  the  making  thereof." 
As  to  whether  either  of  these  contentions  is 
correct  or  whether  an  appeal  lies  imtil  after 
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the  assessment  of  the  damages  by  the  commis- 
sioners, a  report  by  them,  and  an  order  of 
condemnation  In  pnrsnance  thereof  (sections 
1718-1720),  we  do  not  here  decide.  These 
questions  cannot  be  raised  in  the  manner  at- 
tempted here. 

If  the  probate  court,  without  Jurisdiction, 
should,  in  excess  of  its  Jurisdiction,  require 
the  commissioners  to  make  the  assessment, 
receive  their  report,  and  make  an  order  of 
condemnation  In  pursuance  of  the  report,  the 
complainant  has  the  right  of  appeal,  and  can 
have  such  order  annulled.  If  It  should  do  so 
In  the  absence  of  Jurisdiction,  the  order  would 
be  Told,  and  the  defendant  would  acquire  no 
rights  under  It  Furthermore,  a  court  of 
equity  cannot  determine  the  question  of  Juris- 
diction for  the  probate  court  In  any  matter 
pending  In  that  court,  or  which  that  court 
determines  Is  pending  In  It  Nor  can  a  court 
of  equity  by  Injunction  restrain  a  party  to  a 
cause  in  another  Jurisdiction,  at  the  Instance 
of  the  opposing  party,  from  having  the  court 
to  proceed  to  a  final  adjudication.  In  the  ab- 
sence of  some  special  equity  not  cognizable  by 
the  court  trying  the  cause.  1  Spell.  Kztr.  Re- 
Uef,  K  30-41.  Mr.  High,  In  his  work  on  In- 
junctions, states  the  rule  to  be:  "The  pur- 
pose for  which  the  Interference  Is  allowed  be- 
ing to  prevent  Injustice,  defect  In  Jarlsdictlon 
in  the  court  In  which  the  Judgment  was  ren- 
dered will  not  of  itself  authorize  an  injunc- 
tion. If  no  equitable  reason  is  shown  why  the 
Judgment  should  not  be  enforced.  Even  If 
the  Judgment  is  altogether  void  for  want  of 
Jurisdiction,  equity  will  not  enjoin,  but  will 
leave  the  parties  to  their  remedy  at  law  by 
certiorari."  High,  InJ.  {  125.  It  is  contended 
by  appellant's  counsel  that  this  rule  does  not 
apply  In  this  case,  for  the  reason  that  should 
the  defendant  be  permitted  to  proceed  to 
Judgment  In  the  condemnation  proceeding  aft- 
er the  report  of  the  commissioners,  It  (the  de- 
fendant) could,  by  a  deposit  of  the  money  In 
the  court,  for  the  complainant,  to  the  amount 
of  the  damages  assessed,  together  with  the 
cost  of  the  proceeding,  enter  upon  the  land 
so  condemned,  and  operate  the  road,  notwith- 
standing an  appeal  by  It  from  such  order  of 
condemnation.  Code,  {  1721.  Oonceding  this 
to  be  true,  yet  if,  as  contended,  the  cause  is 
now  exclusively  within  the  Jurisdiction  of  this 
court  by  the  appeal,  and  the  appeal  would  af- 
ford no  protection,  this  court  can  prevent,  by 
appropriate  proceedings,  an  Inferior  court 
from  exceeding  Its  Jurisdiction  by  attempting 
to  execute  a  Judgment  appealed  from,  by  a 
writ  of  prohibition.  Or,  If  the  court  attempt- 
ing to  exceed  Its  Jurisdiction  belongs  to  the 
dass  which  the  circuit  court  can  control  In  Its 
usurpation  of  Jurisdiction,  that  court,  by  pro- 
hibition, may  correct  the  error.  High,  Elxtr. 
Rem.  i  789;  Kx  parte  Roundtree,  51  Ala.  42; 
Ex  parte  Boothe,  64  Ala.  312;  Ex  parte  Smith, 
23  Ala.  94;  Ex  parte  Russell,  29  Ala.  717; 
Ex  parte  Smith,  34  Ala.  456.  The  Jurisdic- 
tion of  a  court  of  equity  cannot  be  Invoked 


when  there  are  adequate  legal  remedies.  S 
Brick.  Dig.  p.  330,  {  8. 

Appellant's  counsel  has  entered  into  qnlte 
an  elaborate  argument  to  show  that  the  re- 
spondent had  no  right  to  have  condemned  the 
right  of  way.  We  must  decline  to  enter  into 
a  consideration  of  that  question.  That  was 
a  matter  for  the  determination  of  the  probate 
court,  over  which  it  had  Jurisdiction,  and  Its 
action  In  that  respect  must  be  revised  by  an 
appeal. 

We  are  clearly  of  the  opinion  that  an  in- 
junction was  not  the  proper  remedy  to  right 
the  wrongs  complained  of  in  the  bill.  If  they 
exist  Morgan  v.  Morgan,  60  Ala.  80.  There 
was  no  error  In  the  decree  dissolving  the  In- 
junction.   Decree  affirmed. 


on  Ala.   346) 
KAQLB  LIFE  ASS'N  T.   REDDEN. 
(Supreme  Court  of  Alabama.    April  19,  1890.) 

COSPOB^TIONB — PkOCBSB — SeBVIOB. 

Code,  I  3274  (2657),  providing  for  service 
on  corporations  by  deliveriiig  a  copy  of  the  sum- 
mons and  complaint  to  the  president,  agent, 
etc.,  indadea  forngn  corporatioDs;  other  pro- 
visions for  service  on  foreign  corporations  be- 
ing camulative. 

Appeal  from  cfarcult  court,  Elmore  county; 
N.  D.  Denson,  Judge. 

Action  by  Fannie  E.  Redden  against  the 
Eagle  Life  Association.  There  was  a  Judg- 
ment for  plalutlfl^  and  defendant  appeals. 
Affirmed. 

Watts,  Troy  &  Caltey,  for  appellant  B. 
B.  Golson  and  T.  O.  Hllyer,  for  appellee. 

HARALSON,  J.  There  is  but  one  question 
presented  for  review,  viz.:  Was  there  such 
service  nlade  upon  the  defendant  as  to  author- 
ize the  Judgment  rendered  against  it?  The 
case  Is  presented  by  appeal  on  the  record 
alone. 

The  complaint  as  amended  reads  as  fol- 
lows: "Fannie  E.  Redden,  Plaintiff,  v.  Eagle 
Life  Association  of  Westfield,  Massachusetts, 
Defendant  The  plaintiff  claims  of  the  de- 
fendant, a  corporation,  one  thousand  dollars 
($1,000)  due  on  a  policy,  whereby  the  defend- 
ant, on  the  4th  day  of  May,  1896,  Insured 
for  the  term  of  his  natural  life,  the  life  of  T. 
J.  Redden,  who  died  on  the  17th  day  of  JTune, 
1897,  of  which  the  defendant  had  notice. 
Said  policy  is  the  property  of  the  plaintiff." 

The  Code,  {  8274  (2667),  provides:  "When 
the  suit  la  against  a  corporation,  the  sum- 
mons may  be  executed  by  the  delivery  of  a 
copy  of  the  summons  and  complaint  to  the 
president  or  other  head  thereof,  secretary, 
cashier,  station  agent,  or  any  other  agent 
thereof."  There  is  nothing  in  this  statute 
which  excludes  foreign  corporations  from  its 
provisions,  and  by  Its  terms,  foreign  as  well 
as  domestic  corporations  are  Included.  It  is 
true,  other  sections  of  the  (3ode  make  spe- 
cial provisions  for  service  on  corporations  do- 
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Ing  business  In  tbls  state,  when  they  are  saed, 
but  these  sereral  provisions  are  cumulative, 
for  the  greater  convenience  of  those  who  de- 
sire to  Institute  legal  proceedings  against  such 
corporations.  To  hold  otherwise,  would  be 
by  judicial  construction,  to  render  nugatory 
said  section  3274  (2657)  of  the  Code  which 
we  have  qnoted- above. 

A  Judgment  by  default  was  entered  In  this 
case,  and  a  writ  of  inquiry  was  executed. 
The  service  as  to  the  return  of  the  sheriff, 
showed  that  the  summons  and  complaint  were 
"executed  by  handing  a  copy  to  Robert  Cox." 
The  Judgment  entry  recites,  "that  the  defend- 
ant being  called,  came  not  but  made  default, 
and  thereupon  it  appeared  to  the  court  by 
competent  and  satisfactory  evidence  that  the 
copy  of  the  summons  and  complaint  In  this 
cause  was  served  on  the  defendant  by  the 
shoiff,  by  leaving  a  copy  thereof  with  Rob- 
ert L.  Cox,  more  than  twenty  days  before 
this  term,  and  that  said  Robert  L.  Cox  was 
at  the  time  of  such  service,  local  agent  of  the 
defendant  corporation  at  Tallassee  In  BImore 
county,  Alabama;  It  Is  therefore  adjudged 
that  plalntitc  recover  of  defendant,  but  the 
damages  being  uncertain,  let  a  jury  come  and 
assess  the  damages,  and  thereupon  came  a 
Jury,"  etc.  This  Judgment  met  the  require- 
ments of  the  statute  in  reference  to  service. 
Independent  Pub.  Co.  v.  American  Press 
Ass'n,  102  Ala.  475,  16  South.  947. 

We  discover  no  reversible  error  In  the  Judg- 
ment below,  and  it  Is  affirmed. 

AfBrmed. 

(la  Ala.   38S) 

PATNBJ  V.  LONG. 
(Supreme  Court  of  Alabama.    April  20,  1899.) 

PbOKISSOBT  NOTB — MaTIBUL  AliTaRATION — QUBS- 
TIOS  »OB    COUBT — RaTIJIOATIOH — PLEA    0»    NON 

Est  Factum— Deposition  —  Kvidbnob— Failubb 
TO  Objbot. 

1.  The  incorporation  in  a  note,  after  the 
promise  to  pay  on  a  specified  day  the  sum 
named  therein,  of  the  words,  "subject  to  a  settle- 
ment between  as,"  constitutes  a  material  part 
thereof,  which  the  payee  cannot  strike  out, 
without  the  maker's  consent,  without  avoiding 
the  note. 

2.  A  plea  of  non  est  factum,  averring  that  a 
note  was  not  executed  by  defendant  or  by  bis 
authority,  because  plaintiff,  without  defendant's 
knowledge  or  consent,  with  a  fraudulent  intent, 
altered  it  by  "detaching  therefrom  a  material 
memorandum,  which  said  memorandum  was  as 
follows,"  but  not  setting  out  the  memorandum, 
is  bad. 

3.  The  deposition  of  a  party  taken  in  another 
suit  inToIyiDg  the  same  controversy,  that  does 
not  show  that  he  was  sworn,  or  that  the  party 
against  whom  he  testified  had  the  power  to 
cross-examine  him.  or  was  legally  called  on  to 
do  so,  is  inadmissible. 

4.  In  an  action  by  an  executor,  where  no  ob- 
jection is  made  to  defendant's  testimony  on  the 

f-ound  that  he  is  incompetent,  under  Civ.  Code, 
1794  (2T65),  to  testify  to  transactions  between 
himself  and  plaintififs  testator,  plaintiff  is  not 
entitled,  as  a  matter  of  right,  after  the  evi- 
dence is  all  in,  to  have  it  excluded. 

5.  A  payment  on  a  note  made  after  the  mak- 
er knows  that  it  has  been  materially  altered 
amounts  to  a  ratification  of  the  alteration,  and 


estops  him  from  setting  it  up  in  avoidance  of 
the  note. 

6.  In  an  action  on  a  note  defended  on  the 
ground  of  a  material  alteration,  an  instmctiou 
that  if  defendant,  after  being  fully  informed 
thereof,  authorized  an  entry  of  credits  on  the 
note,  which  he  claimed  to  be  entitled  to  for  past 
payment^  he  thereby  ratified  and  confirmed  the 
alteration,  is  properly  refused,  where  it  does 
not  appear  that  the  payments  referred  to  were 
made  at  a  time  when  defendant  had  full  knowl- 
edge of  the  alleged  alteration. 

7.  Whether  or  not  an  alteration  of  a  note  la 
material  is  a  question  for  the  court;  and  an 
instruction  that  ratification  of  a  material  alter- 
ation in  a  note  can  only  be  made  by  such  prom- 
ise or  conduct  on  the  part  of  the  maker  as  will 
establish  that  he  has  waived  the  alteration,  and 
that  if  the  jury  believe  that  the  note  has  been 
materially  altered  since  its  execution  the  bur- 
den is  on  plaintiff  to  establish  a  ratification  of 
the  alteration  by  defendant,  is  oroneons. 

Appeal  from  circuit  court,  Walker  county; 
James  3.  Banks,  Judge. 

Action  by  B.  W.  Payne,  executor,  against 
B.  M.  Long.  From  a  Judgment  for  defend- 
ant, plalntifl  appeals.    Reversed. 

This  action  waa  brought  by  F.  M.  Payne 
against  the  appellee,  B.  M.  Long,  and  counted 
upon  a  promissory  note,  alleged  to  have  been 
executed  by  the  defendant  to  the  plalntUt. 
After  the  institution  of  the  suit,  F.  M.  Payne 
died,  and  the  suit  was  revived  in  the  name  of 
the  appellant,  B.  W.  Payne,  aa  executor  of 
the  last  will  and  testament  of  F.  H.  Payne, 
deceased. 

The  defendant  filed  six  pleas.  Demurrers 
were  sustained  to  the  third  and  sixth  pleas. 
The  first  plea  was  the  general  issue.  In  the 
second  plea  the  defendant  set  up  payment, 
and  the  substance  of  the  fourth  and  fifth 
pleas  is  set  forth  In  the  opinion. 

To  the  fourth  plea  the  plaintiff  demurred 
upon  the  ground  that  the  alteration  alleged 
to  have  been  made  in  the  note  sued  on  was 
not  shown  to  have  been  a  material  alteration. 

To  the  fifth  plea  the  plaintiff  demurred  up- 
on the  ground  that  It  falls  to  set  out  the 
memorandum  referred  to  therein.  Demurrers 
to  the  fourth  and  fifth  pleas  were  overruled, 
and  to  each  of  these  rulings  the  plalntifl  sep- 
arately excepted. 

The  plaintiff  filed  replications  to  the  fourth 
and  fifth  pleas,  in  which  he  averred  that  aft- 
er the  memorandum  referred  to  in  said  pleas 
was  detached  from  the  note  sued  on,  the  de- 
fendant, with  full  knowledge  of  the  memo- 
randum being  so  detached,  ratified  said  note 
In  its  then  alleged  altered  condition  and 
waived  any  valid  and  legal  objection  thereto, 
by  making  repeated  payments  on  said  note 
subsequent  to  the  time  the  said  memorandum 
was  detached  therefrom.  There  were  demur- 
rers Interposed  to  these  replications  which 
were  overruled. 

The  note  sued  on  was  Introduced  In  evi- 
dence and  showed  that  there  was  indorsed 
on  it  several  credits.  The  plaintiff  Introduced 
in  evidence  a  part  of  the  deposition  of  F.  M. 
Payne,  deceased,  which  was  taken  in  a  case 
pending  In  the  chancery  court  of  Walker 
county,  in  which  the  defendant  B.  M.  Long 
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was  complainant  and  F.  M.  Payne,  the  plain- 
tiff's testator,  was  defendant,  wlilch  suit,  the 
bill  of  exceptions  recites.  Involved,  among 
other  matters,  the  controversy  that  is  now 
disputed  in  this  case  as  to  the  note  here  sued 
on.  In  the  part  of  F.  M.  Payne's  deposition 
80  Introduced  in  evidence,  said  Payne  testified 
that  the  note  sued  on  was  executed  on  Octo- 
ber 10, 1889,  and  was  written  upon  a  sheet  of 
foolscap  paper,  close  to  the  top  thereof.  Pri- 
or to  the  execndon  of  the  note,  be  and  the 
defendant  Long  bad  a  settlement  as  to  the 
amount  due  for  the  purchase  of  land,  and 
Long  made  a  calculation  of  the  amount  due, 
npon  the  sheet  of  foolscap  paper,  and  upon 
the  ascertainment  of  the  amount  due  to  said 
Payne,  Long  wrote  upon  the  top  of  the  sheet 
of  pai)er  on  which  the  calculation  was  made, 
the  note  here  sued  on;  that  the  calculation 
so  made  by  Long  was  the  only  other  writing 
upon  the  paper  other  than  the  note,  and  that 
there  were  no  conditions  attached  to  said 
note  or  written  upon  said  piece  of  pajter  with 
said  note;  that  subsequent  to  the  execution 
of  said  note,  Payne  desiring  to  use  the  note 
as  collateral  security  for  a  loan  negotiated 
with  a  bank,  he  cut  off  from  the  sheet  of  pa- 
per on  which  the  note  was  written,  that  part 
of  it  where  the  calculation  was  made  by  the 
defendant,  and  that  In  doing  so  he  made  no 
alteration  of  the  note  Itself.  The  said  Payne 
further  testified  in  his  deposition  that  Long, 
the  defendant,  liad  seen  said  note  several 
times  since  the  calculation  was  detached 
therefrom,  knowing  at  the  time  that  said  de- 
tachment had  been  made,  and  that  he  had 
four  or  five  times  entered  credits  of  his  par- 
tial payments  on  said  note;  tliat  said  Long 
had  never  made  any  objection  to  said  note 
on  account  of  the  detachment  or  the  alleged 
alteration. 

J.  A.  Estes  was  Introduced  as  a  witness  for 
the  plalntur,  and  he  testified  that  In  January, 
1895,  the  plalntlfr  put  the  note  in  suit  in  his 
hands  as  an  attorney  for  collection;  that  on 
the  15th  day  of  January,  1895,  he  presented 
said  note  to  the  defendant  for  payment,  and 
had  a  conference  with  him  and  the  plaintiff's 
Intestate;  that  during  the  discussion  the  de- 
fendant Long  wanted  the  plaintiff's  Intestate 
to  allow  him  a  credit  for  the  deficit  In  the 
number  of  acres,  which  he  claimed  Payne  had 
sold  him  In  1887,  but  that  the  plaintiff  de- 
clined to  allow  this  credit;  that  subsequently, 
on  January  23,  1895,  the  plaintiff's  intestate 
and  the  defendant  met  in  his  (the  witness') 
office,  and  settled  the  balance  due  on  said 
note;  that  he,  Estes,  made  a  calculation  and 
statement  as  to  the  amount  then  due  upon 
said  note;  that  of  this  statement  he  made 
an  exact  duplicate,  and  that  after  the  plain- 
tiff's Intestate  had  consented  to  an  additional 
credit  which  Long  claimed  should  be  entered 
on  the  note,  such  credit  was  entered  by  Estes 
and  then  at  the  request  of  both  Long  and 
Payne,  he  calculated  the  Interest  and  made 
two  additional  duplicate  statements  showing 
the  balance  due  on  said  note.    Upon  this  wit- 


ness Identifying  the  statement  testified  to, 
the  plaintiff  offered  one  of  said  statements 
in  evidence.  The  defendant  objected  to  the 
Introduction  of  said  statement  In  evidence, 
the  court  sustained  the  objection,  and  the 
plaintiff  duly  excepted.  The  defendant  of- 
fered to  Introduce  in  evidence  a  certain  por^ 
tlon  of  his  own  deposition  in  the  chancery 
case  of  Long  against  Payne  above  referred 
to,  which  deposition  was  taken  in  the  life- 
time of  the  plaintiff's  testator  orally,  before 
the  register.  In  the  portion  of  the  deposition 
so  Introduced  In  evidence,  the  said  Long  tes- 
tified that  he  wrote  the  note  sued  on,  but  that 
at  the  I>ottom  of  the  note  and  on  the  left  and 
opposite  his  signature  there  was  a  condition 
wliich  was  in  substance  as  follows:  "This 
note  is  subject  to  an  adjustment  about  the 
number  of  acres  included  in  the  deed  from 
fayne  to  me;"  that  it  was  understood  by 
Payne  and  himself  that  the  difference  be- 
tween the  land  deeded  and  the  real  number  of 
acres  was  to  be  settled  on  the  final  settle- 
ment of  the  not?,  and  that  it  was  for  this 
reason  ttiat  the  memorandum  or  condition 
was  placed  In  the  note,  and  that  the  said  con- 
dition was  cut  off  of  the  note  now  sued  on. 
The  plaintiff  objected  to  the  introdnctl(Hi  of 
tills  portion  of  the  deposition  on  the  following 
grounds:  (1)  The  defendant  was  in  open 
court,  and,  therefore,  the  deposition  could  not 
be  used  because  the  defendant  could  intro- 
duce better  evidence.  (2)  That  the  deposition 
was  In  reference  to  a  transaction  with  or 
statement  by  plaintiff's  testator,  a  deceased 
person,  whose  estate  was  Interested  in  the 
result  of  the  case.  The  court  overruled  the 
plaintiff's  objection,  permitted  the  defendant 
to  introduce  the  portion  of  the  deposition  in 
evidence,  and  to  this  ruUng  the  plaintiff  duly 
excepted.  The  defendant  was  then  Intro- 
duced as  a  witness  In  his  own  belialf,  and 
testified  that  at  the  time  of  the  execution 
of  the  note  now  sued  on,  there  was  a  writ- 
ten memorandum  on  the  note,  and  that  when 
he  discovered  that  this  memorandum  had 
been  detached  from  the  note,  he  objected  to 
such  alteration,  and  had  never  made  any 
promise  since  to  pay  the  note.  The  blU  of 
exceptions  then  states:  'The  foregoing  tes- 
timony was  Introduced  without  objection  to 
any  of  the  questions  which  elicited  It  or  to 
the  answer;  but  after  it  was  all  in  the  plain- 
tiff moved  to  exclude  said  testimony  of  de- 
fendant on  the  ground  that  It  tended  to  prove 
a  statement  or  transaction  by  the  defendant 
with  the  plaintiff's  testator,  a  deceased  per- 
son, whose  estate  was  and  Is  Interestetd  In 
the  result  of  this  suit"  The  court  overruled 
this  motion,  refused  to  exclude  the  evidence, 
and  to  this  ruling  the  plaintiff  duly  excepted. 
Upon  the  Introduction  of  all  the  evidence 
the  plaintiff  requested  the  court  to  give  to  the 
Jury  the  following  written  charges,  and  to  the 
refusal  to  give  each  of  said  charges  the  plain- 
tiff separately  excepted:  (1)  "If  the  Jury  be- 
lieve the  evidence  they  must  find  for  the 
plaintiff."    (2)  "I  charge  you  that  If  you  be- 
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Ileve  from  all  tbe  evidence  that  there  was  a 
memorandum  attached  to  the  note  sued  on  al- 
leged by  defendant,  but  that  after  defendant 
became  fully  Informed  and  advised  as  to  the 
fact  (If  It  be  a  fact)  that  the  memorandum 
was  detached  by  F.  M.  Payne,  he  made  pay- 
ments and  had  them  Indorsed  on  the  back  of 
the  note  or  Indorsed  them  there  himself,  with- 
out objection  or  condition,  then  you  may  rea- 
sonably Infer  and  find  from  these  facts  that 
defendant  has  waived  his  objection  to  said  al- 
teration and  has  ratified  the  note  In  its  pres- 
ent condition."  (S)  "I  charge  you,  gentlemen 
of  the  Jury,  that  If  you  believe  from  the  evi- 
dence that  after  B.  M.  Long  became  fully  In- 
formed of  the  alleged  altered  condition  of  the 
note,  he  Instructed  F.  M.  Payne  or  his  attor- 
ney to  enter  credits  on  the  note  which  he 
claimed  he  was  entitled  to  for  past  payments, 
you  may  Infer  from  this  that  he  thereby  rati- 
fied and  confirmed  the  note  hi  its  then  al- 
tered condition."  (4)  "I  charge  you,  gentle- 
men of  the  jury,  that  if  you  believe  from  all 
the  evidence  In  this  case,  that  there  was  a 
note  or  memgrandnm  attached  to  the  note  at 
the  Ixtttom  as  alleged  by  the  defendant,  and 
that  such  note  or  memorandum  was  detached 
or  cut  off  by  F.  M.  Payne  before  any  payment 
was  made  and  Indorsed  thereon,  and  that  aQ 
the  payments  now  Indorsed  on  the  note  were 
made  or  placed  on  the  back  of  the  note  after 
the  alleged  alteration  with  full  knowledge  of 
the  alteration  on  the  note  In  the  present  con- 
dition, then  you  may  Infer  from  all  these  facts 
that  B.  M.  Long  nitifled  said  note  and  is 
bound  by  It." 

At  the  request  of  the  defendant,  the  court 
gave  to  the  jury  the  following  written  charges, 
to  the  giving  of  each  of  wlilch  the  plaintiff 
separately  excepted:  <1)  "Ratification  of  a 
material  alteration  in  a  note  can  only  be  made 
by  such  promise  or  conduct  on  the  part  of  the 
maker  of  the  note  as  will  establish  that  the 
maker  has  waived  the  alteration  and  there- 
after stands  as  if  the  alteration  had  not  been 
made."  (2)  "I  charge  you,  gentlemen  of  the 
Jury,  that  if  you  believe  from  the  evidence 
that  the  note  had  been  materially  altered 
since  its  execution  then  I  charge  you  that  the 
tnirden  of  proof  is  on  the  plaintiff  to  establish 
a  ratification  of  the  alteration  by  the  defend- 
ant" (8)  "If  the  Jury  believe  from  the  evi- 
dence that  F.  M.  Payne  Intentionally  cut  off 
a  memorandum  which  was  on  the  note  when 
It  was  delivered  to  said  Payne,  In  substance 
that  this  note  Is  subject  to  a  land  settlement, 
then  the  jury  must  find  for  the  defendant  un- 
less they'  further  believe  from  the  evidence 
that  the  defendant  with  a  full  knowledge  of 
the  detachment  of  the  memorandum  ratified 
the  alteration." 

There  were  verdict  and  Judgment  for  the 
defendant.  The  plaintiff  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

J.  A.  Estes  and  Appling  &  McGulre,  for  ap- 
pellant   Coleman  &  Bankhead,  for  appellee. 


HARALSON,  J.  1.  The  defendant  pleaded 
four  pleas,  numbered  1,  2,  4  and  5,  upon 
which,  and  upon  the  replications  to  the  fourth 
and  fifth,  the  case  was  tried.  The  first  was 
the  geneial  issue,  the  second  payment  and  the 
fourth  and  fifth  set  up  an  alleged  alteration 
In  the  note  sued  on.  The  plaintiff  moved  to 
strike  the  fourth  plea,  which  motion  was  over- 
ruled, and  he  demurred  to  It  and  the  fifth  plea, 
which  demurrers  were  overruled. 

The  allied  alteration  set  up  iii  the  fourth 
plea  was,  that  after  defendant  "signed  said 
note  sued  on,  and  before  it  was  delivered,  the 
defendant  added  thereto  on  the  same  piece  of 
paper  on  which  the  note  was  written,  a  memo- 
randum In  writing  qualifying  said  Instrument 
in  substance  as  follows:  'subject  to  a  settle- 
ment between  us;'  •  •  •  that  after  said 
note  was  delivered  to  plaintiff,  the  said  plain- 
tiff or  his  authorized  agent,  without  the 
knowledge  or  consent  of  defendant  altered 
said  note  by  detaching  said  memorandum." 
The  words,  "subject  to  a  settlement  between 
us,"  were  not  a  part  of  the  note,  but  were 
written  separate  therefrom,  on  the  same  piece 
of  paper.  The  principle  is  familiar,  that  when 
a  contract  Is  reduced  to  writing,  all  previous 
agreements  and  negotiations  between  the  par- 
ties in  reference  to  the  subject-matter  of  the 
contract  are  merged  in  the  writing,  and  In 
the  absence  of  fraud  or  mistake  are  consider- 
ed as  abandoned.  Litchfield  v.  Falconer,  2 
Ala.  280;  Thomason  v.  Dill,  90  Ala.  444; 
Clark  V.  Hart  49  Ala.  86.  If  there  remain 
any  unsettled  matters  between  the  parties  to 
a  note  at  the  time  of  Its  execution  and  de- 
livery, not  embraced  in  it  they  may  well  In- 
corporate in  the  instrument  a  provision  to 
that  effect  to  limit  in  its  settlement,  the  op- 
eration of  the  above  rule.  The  incorporation 
In  a  note,— after  the  promise  to  pay  on  a  speci- 
fied day  the  sum  named  therein,— of  the  words, 
"subject  to  a  settlement  between  us,"  plainly 
enough  indicates  that  there  is  something  un- 
settled between  the  parties  not  Included  in  the 
note,  and  which  may  be  brought  forward  on 
Its  settlement  and  such  words  constitute  a 
material  part  of  the  note  which  cannot  be 
stricken  by  the  payee  without  consent  of  the 
maker.  If  the  facts  averred  In  the  fourth 
amended  plea  are  true  as  alleged,— as  will 
more  fully  appear  hereafter,— they  constitute 
a  good  defense,  and  the  motion  to  strike  the 
plea,  and  the  demurrer  to  it  were  properly 
overruled. 

2.  The  fifth  Is  In  form  a  plea  of  non  est 
factum,  averring  that  the  note  sued  on  was 
not  executed  by  the  defendant  or  by  any  one 
authorized  to  bind  hhn,  because  the  plaintiff, 
"without  the  knowledge  or  consent  of  the  de- 
fendant with  a  fraudulent  Intent  altered  said 
note  by  detaching  therefrom  a  material  mem- 
orandimi,  which  said  memorandum  was  as 
follows."  Here  the  plea  ends.  Then  follows 
defendant's  aflBdavit  that  it  is  true,  of  date 
22d  August  1895.  After  this,  appear  these 
words:  "This  note  is  subject  to  an  adjust- 
ment about  the  number  of  acres  included  in 
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the  deed  from  Payne  to  me.  Filed  In  office, 
Aug.  25th,  1896.  0.  a  Kelly,  Olerk."  The  plea 
did  not  set  ont  the  memorandum,  and  was  aub- 
}ect  to  the  demurrer  hiterposed  to  It. 

3.  The  plaintiff  was  thus  forced  to  try  on 
this  defective  plea.  As  to  the  plea.  In  view  of 
another  trial,— If  the  alleged  alteratlcm  shall 
be  presented  In  another  and  proper  form,— It 
may  be  well  to  notice  the  legal  question  grow< 
Ing  out  of  the  alleged  alteration.  It  is  well 
settled  In  this  coort,  "that  any  material  al- 
teration, by  one  not  a  stranger  to  the  paper, 
whether  Injurlona  or  not;  avoids  the  contract 
as  to  all  parties  not  consenting.  It  is  enough, 
that  if  the  lnst,rument  were  grenuln^  It  would 
operate  differently  from  the  original;  or  as 
otherwise  expressed,  avoidance  wUl  result.  If 
the  alteration  is  one  which  causes  the  paper 
to  speak  a  language  different  In  legal  effect 
(mm  that  which  it  originally  spoke."  Mont- 
gomery v.  Crossthwait,  90  Ala.  658,  670,  8 
South.  498. 

If  the  alleged  memorandum  had  been  Incor- 
porated in  the  note  at  the  time  it  was  ezecnt* 
ed,  it  is  scarcely  open  to'4onbt,  that  it  would 
have  been  a  material  part  of  It,  and  could  not 
have  been  stricken  or  erased  by  the  holder, 
the  ntaker  not  consenting,  without  avoiding 
the  note.  As  a  result  of  the  adjudications  on 
the  subject,  which  appear  to  us  -to  be  sound, 
we  find  the  following  rules  atateA  in  the  En- 
cyclopedia, touching  the  removal  or  addition, 
of  memoranda  to  notes:  "A  memorandum 
which  is  collateral  to,  or  Independent  of  the 
contract  or  promise,  forms  no  part  of  it, 
whether  written  on  the  same  paper  or  not 
And  the  removal  of  a  mere  memorandum 
written  on  a  bill  or  note,  and  not  constituting 
any  part  of  the  writing,  does  not  amount  to 
a  material  alteration  thereof.  A  promissory 
note  is  not  materially  altered  by  writing  there- 
on a  memorandum  which  is  purely  collateral 
to  and  Independent  of  the  promise  or  contract 
which  it  contains.  •  •  •  Generally  speak- 
ing, every  Indorsement  or  memorandum  at- 
tached to  a  writing,  with  the  knowledge  of 
the  parties  at  the '  time  of  Its  execution,  is 
as  much  a  part  of  such  writing  as  if  it  bad 
been  contained  In  the  body  of  the  instmment 
Hence  where  a  note  has  a  memorandum  or 
contract  of  this  kind,  which  qualifies  Its  terms, 
written  upon  or  attached  to  it  the  obliteration 
or  severance  of  such  memorandum  or  contract 
is  a  material  alteration  of  the  note."  2  Am. 
&  Eng.  Bnc.  Law  (2d  Ed.)  pp.  226,  227. 

4.  That  part  of  the  deposition  of  the  defend- 
ant taken  orally  before  the  register  In  the  case 
of  himself  against  plaintiff's  intestate,  F.  M. 
Payne,  pending  in  the  chancery  court  of  Walk- 
er, was  clearly  inadmissible,  on  objections  rais- 
ed to  It  by  plaintiff.  It  was  not  shown  that 
the  witness  was  examined  imder  oath,  nor 
that  the  opposite  party  had  the  power  to 
cross-examine  and  was  legally  called  on  to  do 
so,  which  were  essential  prerequisites  to  its 
admissibility.  American  U.  Tel.  Co.  v.  Daugh- 
tery,  89  Ala.  195,  7  South.  660;  1  Oreenl.  Bv. 
tl63. 


It  is  to  be  observed,  that  the  deposition  of 
plahitifTs  testator,  F.  M.  Payne,  in  said  chan- 
cery suit,  had  been  Introduced  by  the  plaintiff 
without  objection  on  the  part  of  defendant. 
Whether  It  was  competent  evidence,  if  it  had 
been  objected  to,  or  whether,  if  illegal  and 
admitted  without  objection,  the  defendant  had 
the  right  to  rebut  it  by  the  introduction  of  his 
own  deposition  taken  in  said  chancery  suit, 
are  questions  we  do  not  now  decide;  but  as 
bearing  on  the  question  we  may  refer  to  Boy- 
kin  V.  Smith,  65  Ala.  290;  Miller  v.  Cannon, 
84  Ala.  69,  4  South.  204;  Hodges  ▼.  Denny, 
86  Ala.  228,  6  South.  492;  Davidson  v.  Botb- 
child'B  Adm'r,  49  Ala.  104;  St.  Clair  r.  Orr, 
16  Ohio  Bt  220;  Quick  v.  Brooks,  29  Iowa, 
484;  Lacock  v.  Com.,  99  Pa.  St.  207;  Neis  T. 
Farqnharson  (Wash.)  37  Pac.  687. 

6.  The  defoidant  when  offered  as  a  witness 
for  himself  in  this  case,  was  under  section 
1794  (2765)  of  the  Civil  Code  Incompetent  to 
testify  as  to  any  conversation  or  transaction 
between  himself  and  plaintiffs  intestate.  If 
objection  had  been  made  at  the  time  by  the 
plaintiff.  The  bill  of  exceptions  states,  that 
this  evidence  which  is  set  out,  "was  Intro- 
duced without  objection  to  any  of  the  ques- 
tions which  elicited  it,  or  to  the  answers,  but 
after  it  was  all  in,  plaintiff  moved  to  exclude 
It  on  the  ground  that  It  tended  to  prove  a 
statement  or  transaction  by  defendant  with 
plalntllTs  testator."  He  was  not  entitled  as 
a  matter  of  right  to  have  it  excluded.  BlU- 
Ingsley  v.  State,  96  Ala.  126,  11  South.  400; 
McOalman  v.  State,  96  Ala.  08,  11  South.  408. 

6.  A  ratification  of  the  alteration  of  an  al- 
tered instrument  by  the  parties  to  It  will  re- 
store it  as  altered,  without  new  consideration. 
1  Am.  &  Eng.  Enc  Law,  521.  The  statement 
of  the  witness,  Estes,  which  the  court  refused 
to  admit,  was  shown  by  the  witness  to  have 
been  made  at  the  request  of  defendant  and 
plalntUTs  testator,  that  he  should  make  It 
out  and  give  a  copy  to  each  of  them,  showing 
the  amoimt  due  on  the  note  sued  on,  which 
statements  he  made,  the  one  being  an  exact 
duplicate  of  the  other,  and  gave  one  to  each 
of  the  parties.  This  statement  contained  the 
credits  the  plaintifTs  Intestate  allowed.  The 
defendant  claimed  another  credit,  in  addition 
to  those  entered  on  the  note,  as  shown  by  said 
statement,  which  plalntitT's  intestate  admit- 
ted, and  it  was  then  and  there  entered  on  the 
note  by  the  witness  at  the  defendant's  request. 
And  at  that  thne,— January  23,  1895,— after 
defendant  knew  the  alleged  memorandum  had 
been  separated  from  the  note,  he  paid  thereon 
the  sum  of  $50,  which  was  also  entered  on 
the  note  and  in  said  statement  at  defendant's 
request,  leaving  a  balance  of  $787.53.  This 
paper  was  merely  an  incidental  and  collateral 
fact,  tending  to  establish  the  main  issue,  and 
was  clearly  admissible,  certainly  to  show  rati- 
fication of  note  after  the  alleged  alteration.  3 
Brick.  Dig.  p.  439,  g  486.  If  the  defendant 
made  payments  on  said  note,  after  he  knew  of 
the  alleged  separation  of  said  memorandum 
from  the  note^  this  would  amount  to  a  ratlfi- 
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cation  of  the  art,  and  estop  him  from  setting 
It  up  as  aToiding  the  note.  2  Am.  &  Bng.  Eos. 
Law  (2d  Ed.)  261,  and  anthoritleB  cited. 

7.  There  was,  of  course,  no  room  for  the 
general  charge  requested  by  plaintiff. 

His  third  charge  was  properly  refused.  It 
did  not  hypothesize  that  the  past  payments 
referred  to  were  made  at  a  time  when  de- 
fendant had  full  knowledge  or  information  of 
the  alleged  alteration  in  the  note. 

The  remaining  charges  requested  by  plain- 
tiff were  free  from  error,  and  should  have 
been  given. 

8.  The  first  and  second  charges  given  at  the 
request  of  defendant  were  faulty  in  referring 
to  the  Jury  the  question  of  the  materiality  of 
the  alleged  alteration.  2  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  269. 

It  Is  unnecessary  to  consider  the  third  based 
on  the  fifth  plea  held  to  be  bad. 

For  the  errors  indicated,  the  Judgment  Is 
reversed  and  the  cause  remanded. 


(121    Ala.    (99) 

WHITE   SBWINCJ-MACH.  CO.  ▼.   SAXON 

et  al. 
(Supreme  Court  of  Alabama.    April  18,  1899.) 
Bonds  —  Sionxtobb     on     Condition  —  AOnos 

A0AIN8T  SUBBTT — ^MaTBBUL  ALTIB^TION. 

1.  Where  sureties  sign  a  bond  on  condition 
that  three  or  four  other  ^ood  men,  unnamed, 
shall  sign  it  before  its  delivery  to  the  obligee, 
they  are  not  bound  thereby  unless  the  other 
signatures  are  procured. 

2.  Where  sureties  sien  a  bond  on  condition 
that  others  shall  also  sign  it  before  delivery  by 
their  principal  to  the  obligee,  they  are  not 
Iwund  where  no  other  signatures  are  procnred, 
though  the  bond  provides  for  their  liability,  not- 
withstanding such  a  condition,  and  contains 
otherprovisions  inconsistent  therewith. 

3.  W Iiere  sureties  sign  a  bond  on  condition 
that  others  shall  also  sign  it  before  delivery, 
Icnowledge  that  the  principal  is  proceeding  with 
the  business  the  bond  was  intended  to  secure  is 
insufficient  to  put  them  on  notice  that  the  bond 
has  been  delivered  In  violation  ot  the  condition. 

4.  Where  a  bond  signed  by  sureties  on  condi- 
tion that  it  shall  not  be  delivered  until  others 
have  also  signed  it  is  delivered  in  violation  of 
the  condition,  failure  of  the  sureties  to  repudi- 
ate their  obligation  on  notice  thereof  estops 
them  from  relying  on  the  condition  in  defense 
to  an  action  thereon  by  the  obligee,  who  relied 
on  the  supposed  security  of  the  bond. 

5.  An  agent  of  the  obligee  of  a  bond,  who 
was  not  present  when  the  sureties  signed  their 
names  to  it,  procnred  it  from  the  principal  obli- 
gor, and  subscribed  his  name  to  it  as  a  witness. 
'Held  a  material  and  vitiating  alteration. 

Appeal  from  circuit  court.  Walker  county; 
James  J.  Banks,  Judge. 

Action  by  White  SewIng-MaCblne  Company 
against  J.  W.  Saxon  and  others.  From  a 
Judgment  in  favor  of  defendants  John  B.  Rich- 
ardson and  E.  W.  Miller,  plaintiff  appeals. 
Affirmed. 

This  action  was  brought  to  recover  for  the 
breach  of  a  bond  which  had  been  given  by  the 
defendants  to  the  plaintiff  to  secure  the  faith- 
ful performance  by  Saxon  of  the  duties  as 
agent  of  the  plaintiff  company.  The  bond  was 
set  out  in  the  complaint,  and  was  conditioned 


that  the  said  J.  W.  Saxon  should  pay  to  the 
White  Sewing-Machlne  Company  all  moneys 
or  Indebtedness  obtained  or  incurred  by  said 
Saxon  through  his  agency  in  the  sale  of  sew- 
ing machines  for  the  plaintiff,  and  that  be 
should  faithfully  perform  all  the  duties  Inci- 
dent to  such  agency.  The  stipulation  of  the 
bond  relating  to  the  liability  of  each  person 
rigning  it,  without  any  regard  to  any  under- 
standing that  it  should  be  signed  by  other 
persons,  is  copied  in  the  opinion.  This  bond 
was  executed  on  Aogust  16,  1893,  and  the 
plaintiff  averred  that  the  said  Saxon  was  in- 
debted to  it  in  the  sum  of  $966.86  for  goods, 
wares,  and  merchandise  sold  by  plaintiff  to  X 
W.  Saxon  on  the  strength  of  said  bond,  and  in 
pursuance  of  the  condiUons  thereof,  commen- 
cing on  August  22,  1883,  and  continuing  until 
April  30,  1884,  and  that  the  said  Saxon  had 
failed  to  pay  over  to  the  plaintiff  the  sum  thus 
due,  and  thereby  there  was  a  breach  of  said 
bond,  rendering  the  defendants  liable.  To  this 
complaint  the  defendants  demurred,  but,  the 
demurrers  being  overruled,  it  la  unnecessary 
to  set  them  out  on  this  appeaL 

The  defendants  pleaded  the  general  issue, 
and,  among  others,  the  following  special  pleas, 
each  of  which  was  verifled  by  affidavit  of  the 
respectlTe  defendants:  "(7)  Comes  the  de- 
fendant J.  B.  Bichardson,  and  for  answer  to 
the  complaint  says  that  this  defendant  de- 
livered the  said  bond  to  J.  W.  Saxon  to  be- 
come an  instrument  executed  by  this  defend- 
ant only  on  condition  that  the  same  should  be 
executed  by  three  or  four  other  good  men,  and 
then  delivered  to  plaintiff,  but  was  not  to  be 
delivered  to  plaintiff  until  the  said  three  or 
four  other  good  -men  had  executed  It,— all  of 
which  the  said  plaintiff  knew  at  the  time  It 
acquired  possession  of  said  bond;  and  the 
said  plaintiff,  knowing  these  facts,  fraudulent- 
ly procnred  the  possession  of  the  said  bond 
from  the  said  J.  W.  Saxon,  and  fraudulently 
concealed  from  these  defendants  the  delivery 
of  the  said  bond  by  J.  W.  Saxon  without  the 
signatures  of  the  said  three  or  four  good  men 
who  were  to  sign  before  the  said  J.  W.  Saxon 
had  authority  to  deliver  it,  until  after  the  said 
J.  W.  Saxon  had  operated  under  it  as  alleged 
in  the  complaint  (8)  Comes  the  defendant  J. 
B.  Richardson,  and  for  further  answer  to  the 
said  complaint  says  that  there  was,  at  the 
time  this  defendant  signed  it,  a  memorandum 
attached  to  said  bond  upon  which  the  action 
is  founded,  in  words  as  follows:  'N.  B.  E!ach 
signature  must  be  witnessed  by  some  person, 
who  shall  sign  his  name  as  such  witness  in 
the  blank  space  to  the  left  of  the  line  on  which 
such  signature  appears;'  and  this  defendant 
says  that  neither  his  signature  to  said  bond 
nor  that  of  his  co-surety  was  witnessed  by  any 
person  who  signed  Ills  name  as  a  witness,  but 
this  defendant  says  that  W.  O.  Ware,  who 
was  the  duly-authorized  agent  of  the  piaintifFs, 
after  he  had  obtained  possession  of  the  same, 
without  the  knowledge  or  consent  of  this  de- 
fendant, placed  his  (said  Ware's)  name  as  a 
witness  to  the  signatuies  to  said  bond,  with  a 
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trandolent  Intent.  (9)  Comes  the  defendant 
J.  B.  Richardson,  and  for  further  answer  to 
the  said  complaint  says  that  at  the  time  the 
said  plaintiff,  by  their  agents,  obtained  the 
possession  of  the  said  bond  which  Is  the 
foundation  of  this  action,  there  was  no  sub- 
scribing witness  thereto,  and  this  defendant 
says  that  the  said  plaintUEs,  without  the 
knowledge  or  consent  of  this  defendant,  pro- 
cured the  name  of  W.  Q.  Ware  to  be  placed 
thereto  as  a  subscribing  witness,  with  a 
fraudulent  intent"  "(11)  Comes  the  defend- 
ant K.  W.  MlUer,  and  for  answer  to  the  com- 
plaint says  that  he  never  executed  the  bond 
sued  on,  either  by  blmrelf  or  by  any  one  au- 
thorized to  bind  him.  (12)  Oimes  the  defend- 
ant E.  W.  Miller,  and  for  answer  to  the  com- 
plaint says  that  this  defendant  delivered  the 
said  bond  to  J.  W.  Saxon  to  become  an  in- 
strument executed  by  this  defendant  only  on 
condition  that  the  same  should  be  executed  by 
three  or  four  other  good  men,  and  then  delW- 
ered  to  plaintiff,  but  was  not  to  be  delivered  to 
plaintiff  until  the  said  three  or  four  other 
good  men  had  executed  it,— all  of  which  the 
said  plaintiff  knew  at  the  time  It  acquired  pos- 
flesBlon  of  said  bond;  and  the  said  plaintiff, 
knowing  these  facts,  fraudulently  procured  the 
possession  of  the  said  bond  from  the  said  J. 
W.  Saxon,  and  fraudulently  concealed  from 
these  defendants  the  delivery  of  the  said  bond 
by  J.  W.  Saxon  without  the  signatures  of  the 
said  three  or  four  good  men  who  were  to  sign 
before  the  said  3.  W.  isaxon  had  authority  to 
deliver  it,  until  after  the  said  J.  W.  Saxon  had 
operated  under  it  as  alleged  In  the  complaint. 
(IS)  Comes  the  defendant  E.  W.  MUler,  and 
for  further  answer  to  the  complaint  says  that 
there  was,  at  the  time  this  defendant  signed 
It,  a  memorandum  attached  to  said  bond  upon 
which  the  action  Is  founded,  In  words  as  fol- 
lows: *N.  B.  Each  signature  must  be  wit- 
nessed by  some  i>er8on,  who  shall  sign  his 
name  as  such  witness  In  the  blank  space  to 
the  left  of  the  line  on  which  such  signature 
appears;'  and  this  defendant  says  that  neither 
his  signature  to  said  bond  nor  that  of  his  co- 
surety was  witnessed  by  any  person  who  sign- 
ed his  name  as  a  witness,  but  this  defendant 
says  that  W.  G.  Ware,  who  was  the  duly- 
authorized  agent  of  the  plaintiffs,  after  he  had 
obtained  possession  of  the  same,  without  the 
knowledge  or  consent  of  this  defendant  placed 
his  (said  Ware's)  name  as  a  witness  to  the 
signatures  to  said  bond,  with  a  fraudulent  in- 
tent. (14)  Comes  the  defendant  E.  W.  Mil- 
ler, and  for  further  answer  to  the  said  com- 
plaint says  that  at  the  time  the  said  plaintiffs, 
by  their  agents,  obtained  tiie  possession  of  the 
said  bond  which  Is  the  foundation  of  this  ac- 
tion, there  was  no  subscribing  witness  there- 
to, and  this  defendant  says  that  the  said  plain- 
tiffs, without  the  knowledge  or  consent  of  this 
defendant  procured  the  name  of  W.  Q.  Ware 
to  be  placed  thereto  as  a  subscribing  witness, 
with  a  fraudulent  intent." 

To  the  seventh  and  twelfth  pleas  the  plain- 
tiff demurred  npmi  the  following  grounds: 
25  So.— 60 


"(1)  Because  It  does  not  allege  the  names  of 
the  'three  or  four  other  good  men  who  were 
to  sign  the  bond.'  (2)  It  is  too  indefinite  and 
uncertain  In  Its  averments  as  to  the  condition 
upon  which  said  defendant  signed  said  bond. 

(3)  Said  plea  shows  on  its  face  that  defend- 
ant is  estopped  to  deny  the  validity  of  said 
bond.  Inasmuch  as  it  shows  on  Its  face  that 
he  signed  and  delivered  the  bond  to  the  prin- 
cipal debtor,  J.  W.  Saxon,  and  thereby  put  It 
in  the  power  of  said  Saxon  to  make  a  valid 
delivery  of  said  bond."  To  the  eighth,  nlntli, 
thirteenth,  and  fourteenth  pleas  the  plain- 
tiff demurred  upon  the  following  grounds: 
"(1)  Because  the  matters  and  things  therein 
alleged  as  an  answer  to  said  complaint  are 
Immaterial,  and.  If  true,  constltnte  no  defense 
to  the  action.  (2)  The  fact  that  said  Ware 
signed  his  name  to  said  bond  as  a  witness 
after  the  same  was  signed  by  defendant  and 
delivered  to  him  does  not  vitiate  the  bond, 
nor  In  any  maner  affect  its  validity.  (3)  The 
aaid  bond  was  such  an  Instmment  as  did  not 
need  to  be  witnessed  or  attested  In  order  to 
its  validity.  (4)  The  plea  falls  to  show  what 
the  fraudulent  Intent  was  with  which  Ware 
signed  his  name  to  said  bond."  The  demur- 
rers to  each  of  these  pleas  were  seiuirately 
overruled.  To  the  seventh,  eighth,  ninth, 
twelfth,  thirteenth,  and  fourteenth  pleas  the 
plaintiff  filed  the  following  replications:  "(1) 
The  plaintiff  denies  the  averments  therein 
contained.  (2)  Plaintiff  says  said  defendants 
are  estopped  to  make  said  defense  after  they 
signed  said  bond,  and  plaintiff  acquired  pos- 
session thereof.  They,  having  Icnowledge  of 
the  delivery  of  said  bond  to  plaintiff,  permit- 
ted plaintiff  to  sell  goods  on  said  bond  to  said 
Saxon,  without  objection,  tlU  long  after  the 
goods  were  sold  and  delivered  to  Saxon  un- 
der this  bond  for  the  price  of  which  this  ac- 
tion Is  brought  (3)  After  said  bond  was  de- 
livered to  plaintiff  in  the  manner  stated  in 
said  pleas,  said  defendants  well  knew  that 
said  J.  W.  Saxon  was  operating  under  said 
bond,  and  getting  credit  from  plaintiff  by  rea- 
son thereof,  upon  the  faith  and  credit  of  said 
bond  as  a  valid  Instrument;  and  yet  said  Mil- 
ler and  Richardson  permitted  said  Saxon  to 
continue  to  buy  goods  under  said  bond  with- 
out ever  Informing  plaintiff  of  said  alleged 
defense  to  said  bond  till  long  after  the  ac- 
counts and  notes  were  made  upon  which  this 
action  is  based,  and  therefore  said  Miller  and 
Richardson  are  estopped  to  take  advantage 
of  the  matters  of  defense  set  up  in  said  pleas. 

(4)  Said  defendants  waived  their  rights  to 
make  the  defense  set  up  in  said  pleas,  in  the 
condition  of  the  bond  sued  on,  as  appears  ful- 
ly from  the  complaint  by  the  following  stipu- 
lation, viz.:  'Each  one  signing  this  bond  is 
bound  by  the  purport  of  It  without  any  regard 
to  any  imderstandlng  that  any  person  should 
also  sign  this  Instrument;  and  the  person  to 
whom  this  Is  Intrusted  has  absolute  author- 
ity to  deliver  It  and  the  same  Is  made  and 
shall  be  considered  without  reference  to  any 
other  instmment  or  agreement  whatsoever; 
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and  any  agreement  or  arrangement  with  any 
of  the  signers  hereof  to  discharge  or  release 
any  of  them  shall  be  rold,  and  of  no  binding 
effect  upon  the  White  Sewlng-Machlne  Com- 
pany, unless  this  bond  shall  be  delivered  up 
or  discharged  In  writing  by  the  White  Sew- 
lng-Machlne Company.'  (S)  Said  defendants 
are  estopped  to  make  said  defense  set  up  In 
said  pleas,  because  they  signed  said  bond  and 
delirered  It  to  their  co-obligor,  J.  W.  Saxon, 
and  they  all  knew  that  said  Saxon  delivered 
Bald  bond  to  plaintiff,  and  that  plaintiff  was 
acting  on  It  as  a  valid  bond,  telling  goods 
to  said  Saxon;  and  they  never  objected  to 
plaintiffs  selling  goods  nnder  said  bond  till 
long  after  the  goods  had  all  been  sold  for 
the  price  of  which  this  action  Is  brought.  (6) 
Said  defendants  waived  the  objection  to  the 
Invalidity  of  said  bond  as  alleged  In  said 
pleas  by  permitting  plaintiff  to  act  upon  said 
bond  after  knowing  of  its  delivery  to  plaintiff 
In  its  present  form,  or  having  notice  of  facts 
suflSdent  to  stimulate  inquiry,  which,  if  dili- 
gently followed  up,  would  have  led  them  to 
a  knowledge  of  the  delivery  of  said  bond  to 
plaintiff  in  the  present  form,  without  raising 
any  objection  thereto." 

To  the  second,  third,  fourth,  fifth,  and 
sixth  replications  to  the  seventh,  eighth, 
ninth,  twelfth,  thirteenth,  and  fourteenth 
pleas  the  defendants  demurred  upon  the  fol- 
lowing gn'ounds:  "(1)  The  said  replication 
fails  to  allege  that  this  defendant  had  notice 
or  knowledge  that  plaintiff  had  acquired  pos- 
session of  the  bond  without  the  fulfillment  of 
the  conditions  precedent  to  its  delivery.  (2) 
The  said  replication  falls  to  allege  that  the 
defendant  knew  the  circumstances  attending 
the  acquisition  of  the  bond  by  the  plaintiff  at 
the  time  the  goods  were  obtained  by  said 
Saxon  from  plaintiff.  (3)  The  said  replica- 
tion falls  to  show  that  this  defendant  had 
any  knowledge  or  notice  of  the  putting  of  the 
name  of  the  subscribing  witness  to  said  bond 
at  the  time  the  said  J.  W.  Saxon  obtained  the 
goods  from  plaintiff.  (4)  The  said  replication 
falls  to  allege  that  the  defendant,  with  a 
knowledge  or  notice  of  the  condition  of  the 
bond  as  set  out  in  the  complaint,  permitted 
the  said  Saxon  to  become  Indebted  to  plain- 
tiff."  These  demurrers  were  sustained  to 
each  of  the  replications  to  the  several  pleas, 
and  to  each  of  these  rulings  the  plaintiff  b^>- 
arately  excepted. 

Upon  Issue  being  Joined,  the  evidence  In- 
troduced sustained  the  averments  of  the  sev- 
eral pleas.  The  substance  of  this  evidence  is 
sufficiently  stated  in  the  opinion.  Upon  the 
hearing  of  all  the  evidence,  the  court,  at  the 
request  of  the  defendants  Richardson  and 
Miller,  gave  the  general  affirmative  charges 
in  their  behalf,  to  the  giving  of  each  of  which 
charges  the  plaintiff  separately  excepted. 
There  were  verdict  and  judgment  in  favor  of 
the  plaintiff  against  the  defendant  J.  W. 
Saxon  and  in  favor  of  the  defendants  J.  B. 
Richardson  and  B.  W.  Miller.  The  plaintiff 
appeals,  and  assigns  as  error  the  several  ml- 


ings  of  the  court  to  which  exceptions  were 
reserved. 

Appling  &  McOuire,  for  appel^t  CMe- 
man  &  Bankhead,  for  appellees. 

McCr.KTiT.AN,  0.  J.  This  is  an  acttcm  <«  a 
bond  pnrporting  to  have  been  executed  to 
the  White  Sewing-Machine  Company  by  Sax- 
on, Miller,  and  Richardson  to  secure  the 
faithful  i)erformance  by  Saxon  of  his  duties 
as  agent  of  the  company.  MUler  and  Rich- 
ardson defended  on  the  ground  that  they 
signed  the  bond,  and  left  it  with  the  princi- 
pal obligor,  with  the  understanding  and  up- 
on the  condition  that  it  was  not  to  be  deliv- 
ered to  the  oUlgee,  and  they  were  not  to  be 
bound  by  it,  until  and  unless  "four  or  five 
other  good  men"  sboidd  sig^  it  It  is  admit- 
ted that  a  bond  delivered  in  vlolatloa  of  a 
condition  that  certain  other  named  i>er8ons 
should  subscribe  it  is  not  binding  upon  the 
'Soreties  who  sign  upon  the  condition;  but  it 
is  huisted.  that  the  same  result  does  not  flow 
when  the  condition  is  that  other  good  m»i, 
or  "four  or  five  odier  good  men,"  shall  exe- 
cate  it  In  Moss  v.  Riddle  &  Co.,  5  Cranch, 
851,  the  plea  of  a  surety  to  an  action  oa  a 
bond  was  that  he  dellveied  the  Instrument 
to  a  memb»  of  the  partnership  which  was 
the  obligee.  In  escrow,  to  be  his  act  and  deed 
only  on  condition,  that  the  same  should  be 
afterwards  signed,  sealed,  and  delivered  by 
"some  other  friend  of  Welsh,"  the  prindpal 
obligor.  To  this  plea  .the  plaintiffs  demurred 
(1>  because  a  bond  cannot  be  delivered  to  an 
obligee  as  an  escrow;  (2)  because  the  plea 
does  not  state  by  what  other  friend  of  Welsh 
it  was  to  have  been  ^ecuted;  (3)  iiecanse  it 
did  not  state  by  whom  the  execution  of  the 
bond  by  that  other  friend  was  to  have  been 
procured,  leaving  uncertain  whether  the  con- 
dition upon  which  it  was  to  become  the  deed 
of  Moss  was  to  be  performed  by  him,  or  by 
Riddle,  or  by  Welsh;  (4)  because  the  plea  Is 
repugnant  inconsistent,  and  InformaL  There 
was  a  second  plea,  int^ided  to  set  np  that 
defendant's  conditional  signature  was  obtain- 
ed by  fraud.  The  court,  by  Chief  Justice 
Marshall,  held  the  first  i^ea  bad  on  the 
ground  that  a  deUv«7  to  one  partner  is  a 
delivery  to  all,  that  the  delivery  averred  in 
the  plea  was  therefore  a  delivery  to  the 
otdlgee,  and  "that  a  bond  cannot  be  delivered 
to  the  obligee  as  an  escrow."  The  other 
grounds  of  demurrer  to  the  first  plea  are  not 
discussed  or  referred  tov  and  nothing  Is  decid- 
ed upon  the  question  whether  it  was  neces- 
sary for  the  plea  to  aver  the  name  of  the 
other  person  who  was  to  sign  the  bond. 
What  else  is  said  in  the  opinion  has  reference 
to  the  question  of  fraud  arising  on  the  second 
plea.  In  the  case  of  Qulld  v.  Thomas,  54  Ala. 
414,  it  is  said  in  the  opinion:  "The  defense 
presented  by  the  pleas,  and  sustained  by  the 
rulings  on  the  demurrers,  and  the  instruc- 
tions given  to  the  jury,  is  that  the  defendant 
signed  the  b<»d  as  surety  only,  intrusting  It 
to  the  principal  obligor  foe  delivery,  but  with 
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authority  to  deliver  it  only  on  condltloa  that 
other  persons  Joined  as  sureties  in  its  execu- 
tion. Without  authority,  he  delivered  it,  such 
persons  not  having  Joined  in  its  execution.'' 
Upon  this  statement  of  what  the  pleas  con- 
tained it  was  held  that  they  presented  a  good 
defense  to  the  action,  and  that  the  demurrers 
■were  properly  overruled.  It  does  not  appear 
by  the  report  of  the  case  affirmatively  wheth- 
er the  condition  was  merely  tliat  "other  per- 
sons" should  sign  the  bond,  or  that  certain 
named  other  persons  shoold  sign  it  But  the 
court  most  have  considered  this  immaterial, 
as  the  predicate  laid  down  as  a  basis  of  the 
conclusion  declared  Involves  no  specification 
or  identificatlMa  of  such  other  persons.  Upon 
looking  to  the  original  record  in  the  case,  It 
is  found  that  one  of  the  two  pleas  averred  a 
condition  that  the  bond  should  be  signed  by 
Jeese  Latham,  while  the  other  averred  that 
the  condition  to  delivery  was  that  the  bond 
should  be  signed  by  "another  surety."  The 
demurrer  went  to  both  pleas  together,  and 
did  not  assign  as  an  Infirmity  in  the  second 
that  the  name  of  the  other  surety  vraa  not  al- 
leged. The  condition  proved  was  that  laid 
In  the  first  plea,— that  Jesse  Latham  was  (o 
sign  the  bond  as  surety.  So  that  this  case, 
while  more  or  less  persuasive  that  the  court 
did  not  regard  it  essential  to  such  a  condltloa 
that  the  other  person  to  sign  the  obligation 
should  be  named,  is  not  a  decision  of  the 
point.  In  all  of  the  many  other  ca^es  decid- 
ed by  this  court  on  this  subjeet  the  condition 
averred  was  that  other  named  persons  should 
sign  the  instrument  before  its  delivery  to  the 
obligee;  and  we  have  not  been  referred  to 
any  case  in  other  Jurisdictions  bearing  upon 
the  question  whether  a  surety  putting  a  bond 
In  escrow  may  stipulate  that  it  shall  not  be 
delivered  nntil  other  persons,  or  a  given  num- 
ber of  other  persons,  not  named  w  otherwise 
identified,  shaU  have  signed  it  as  sureties. 
But  upon  principle  there  would  seem  to  be 
little  dlffldilty  in  the  point  or  doubt  aa  to  Its 
correct  solntlon.  The  surety  is  under  no  oMi- 
gatlon  to  algn  the  bond  at  all.  His  signature 
1b  his  voluntary  act  Nor  Is  he  under  any 
oUigatlon  to  deUver  a  bond,  having  signed 
It  Signing  for  the  accommodaticn  of  the 
principal  obligor,  he  may  put  such  limita- 
tions and  conditions  upon  his  favor  as  seem 
to  him  proper  or  to  his  interest  The  whole 
matter  Is  at  large  with  him,  and,  having  con- 
stituted the  i»1nclpal  obligor  his  agmt  to  de- 
liver the  bond,  he  may  impose  whatever  con- 
ditions he  chooses  tipon  the  act  of  his  agent 
The  condition  may  be  quite  onerous;  it  may 
be  very  dlfHcult  of  performance;  it  may  in- 
volve uncertainty  as  to  what  is  necessary  to 
performance.  But  whatever  it  is,  or  may  in- 
volve, its  imposition  Is  within  his  clear  and 
unfettered  right  The  thing  to  be  done  not 
being  at  all  obligatory  on  him,  he  can  de- 
cline to  do  it  absolutely,'  and  he  may  do  It 
upon  whatever  conditions,  capricious  or  oth- 
erwise, he  may  elect  to  Impose.  As  he  may 
subscribe  up<«  coDdltlon  ttiat  A.  B.  and  C. 


D.  shall  also  subscribe,  he  may  make  the  oTf- 
ligation  of  his  signature  depend  upon  the 
subscription  of  a  hundred  or  a  thousand  other 
named  persons.  Such  a  condition  would  be 
more  difficult  of  performance  than  a  condi- 
tion that  four  or  five  other  good  men  should 
subscribe  as  sureties,  and  more  unreasonable, 
if  either  could  be  said  to  be  unreasonable. 
If  any  condition  Is  deemed  too  onerous,  or  un- 
reasonable, or  impossible,  even,  of  perform- 
ance, the  holder  in  escrow  is  not  thereby  au- 
thorized to  deliver  to  the  obligee.  He  has  no 
authority  whatever  to  deliver  until  the  con- 
dition, whatever  it  may  be,  has  been  com- 
piled with;  and  the  obligee  who  knows  that 
he  is  acting  as  the  agent  of  the  surety  in 
making  delivery  is  put  on  notice  that  the  con- 
dition was  Imposed,  and  has  not  been  per- 
formed. And  he  will  not  be  heard  to  say 
that  the  surety  should  not  have  imposed  such 
a  condition;  that  It  is  unreasonable,  uncer- 
tain, or  even  Impossible;  since  the  surety, 
havhig  the  undoubted  right  to  decline  to  sign 
at  all,  must  have  an  equally  undoubted  right 
to  determine  under  what  circumstances  and 
to  what  extent  he  will  bind  himself.  And  we 
are  clear  to  the  conclusion  that  if  these  sure- 
ties. Miller  and  Blchardson,  signed  this  bond 
upon  the  condition  that  three  or  four  other 
good  men  should  sign  it  before  It  shoidd  be 
delivered  to  the  obligee,  they  are  up<Hi  this, 
without  more,  not  bound,  the  signatures  of 
the  other  sureties  not  having  been  procured, 
and  the  condition  not  havlqg  been  fulfilled. 

Appellant  however.  Insists  that  a  different 
conclusion  must  be  enforced  in  this  case  be- 
cause of  the  fact  that  the  bond  thus  deliver- 
ed in  escrow  to  Saxon,  and  by  him.  In  viola- 
tion of  the  condition,  delivered  to  the  obligee, 
contahied  the  following  stipulation:  "Bach 
one  signing  this  bond  is  bound  according  to 
the  purport  of  it  without  any  regard  to  any 
understanding  that  any  person  should  also 
sign  this  Instrument;  and  the  person  to  whom 
this  is  Intmsted  has  absolute  authority  to  de- 
Uver it  and  no  notice  of  its  acceptance  by 
said  company  shall  be  required;  and  the 
same  is  made  and  shall  be  construed  without 
reference  to  any  other  Instrument  or  agree- 
ment whatever,  and  any  claim  of  any  arrange- 
ment or  agreement  with  any  of  the  signers 
hereof  to  discharge  or  release  them,  or  any  of 
them,  shall  be  void,  and  of  no  binding  effect 
upon  the  White  SewUig-Machlne  Co.,  unless 
this  bond  shall  be  delivered  up  or  discharged 
in  writing  by  the  said  White  Sewlng-Machlne 
Co.;  and  it  is  to  continue  In  fall  force  until 
so  delivered  or  destroyed."  But  we  do  not 
think  this  provision  in  the  paper  is  of  any 
force  or  operation  in  respect  of  the  question 
tteing  considered.  It  was  a  part  of  the  bond 
Itself.  If  the  pleas  of  Richardson  and  Miller 
state  the  facts  as  to  the  bond  being  delivered 
only  in  escrow  on  a  condition  which  was  nev- 
er performed,  the  bond,  nor  any  part  of  it 
was  executed  by  said  defendants.  This  stipu- 
lation itself  therefore  never  became  binding 
on  Richardson  or  Miller.     It  was  not  their 
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Btlpulatlon,-  it  was  not  tnelr  contract  They 
made  no  contract  with  the  plaintiff.  And  not 
only  was  the  obligee  charged  with  notice  that, 
notwithstanding  what  la  thus  set  down  in  the 
paper  which  these  defendants  signed,  that 
paper,  and  no  part  of  It,  was  binding  on  them 
if  delivered  in  violation  of  the  condition,  but 
the  pleas  allege,  and  the  evidence  without  con- 
flict proves,  that  the  obligee  had  actual  knowl- 
edge that  the  paper  was  signed  only  upon  con- 
dition that  It  should  never  be  delivered,  or  be- 
come a  binding  obligation,  until  and  unless 
the  signatures  of  three  or  four  other  good  men 
should  be  procured. 

The  plaintiff  further  insisted  on  the  trial 
that  defendants  Miller  and  Richardson  were 
estopped  to  set  up  the  defense  that  said  bond 
was  delivered  out  of  escrow,  in  violation  of 
said  condition,  by  the  facts  that  they  came 
to  or  were  chargeable  with  knowledge  or  no- 
tice of  the  fact  that  Saxon,  the  prhidpal 
obligor,  bad  so  delivered  said  bond,  and  was 
carrying  on  a  course  of  dealing  with  the  plain- 
tiff under  the  security  supposed  to  be  afforded 
by  it,  and  with  this  knowledge  or  notice  they 
stood  by,  made  no  objection  to  the  wrongful 
dellveryof  the  bond,  nor  asserted  Its  invalidity 
on  account  thereof,  and  allowed  the  dealings 
between  plaintiff  and  Saxon  to  continue,  plain- 
tiff relying  upon  the  bond  to  secure  the  cred- 
its it  allowed  Saxon  In  the  conrse  of  said  deal- 
ings. The  replication  to  the  foregoing  effect 
is,  in  the  first  place,  sought  to  be  supported 
by  proof  tliat,  soon  after  the  bond  was  deliver- 
ed In  escrow,  Saxon  began  to  carry  on  the 
business  (or  the  obligee  in  respect  of  which  it 
was  intended  the  bond  should  be  plaintiff's 
security  for  his  faithfulness,  and  continued 
to  carry  It  on  for  about  eight  months,  during 
which  the  defaults  complained  of  occurred, 
said  defendants  Richardson  and  Miller  well 
knowing  all  the  while  that  Saxon  was  en- 
gaging in  and  carrying  on  that  business;  and 
it  Is  argued  that  these  facts  were  sufficient 
to  put  them  on  notice  that  the  bond  had  been 
delivered  to  the  obligee  in  violation  of  the 
condition.  We  do  not  think  so.  The  facta 
may  have  been  notice  to  these  defendants 
that  the  bond  had  been  delivered,  and  that 
Saxon  was  acting  nnder  it;  but,  as  It  was 
Saxon's  duty  not  to  deliver  and  the  obligee's 
duty  not  to  accept  the  bond  until  the  condi- 
tion upon  which  It  had  been  signed  and  placed 
In  escrow  had  been  compiled  with,  and  as  pre- 
sumptions favorable  to  duty,  rather  tlian  those 
against  its  performance,  are  always  to  be  In- 
dulged, the  defendants  had  a  right,  tlU  they 
knew  to  the  contrary,  to  presume  that  the 
condition  hiad  been  complied  with  before  the 
paper  was  delivered,  and  that  Saxon  was  pro- 
ceeding under  the  bond  for  which  they  had 
stipulated  as  a  condition  to  any  liability  on 
th«ir  part,— a  bond  signed  by  three  or  four 
other  good  men  along  with  themselves.  But 
there  is  a  tendency  of  evidence  In  the  case  to 
show  that  both  Richardson  and  Miller,  after 
having  actual  knowledge  that  the  bond  had 
been  delivered  in  violation  of  the  condition. 


and  that  Saxon  was  carrying  on  the  business 
under  it,  failed  seasonably  to  repudiate  re- 
sponsibility upon  It,  and  allowed  the  dealings 
between  plaintiff  and  Saxon  to  continue  on 
the  faith  of  the  bond.  The  bond  was  signed 
by  these  defendants  on  August  16,  1893,  and 
Saxon  immediately  thereupon  entered  uiwn 
Hie  business  to  which  it  related,  and  continued 
therein  for  about  eight  months.  Saxon  testi- 
fies that  four  or  five  months  "after  he  had 
been  engaged  in  the  business  under  said  bond 
he  told"  Miller  and  Richardson  that  the 
bond  had.  not  been  signed  by  any  one  else  ex- 
cept them.  Miller  testifies  that  "four  or  five 
months,  or  may  be  longer,  after  Saxon  bad 
been  selling  White  sewing  machines  here  In 
Jasper,  he  went  to  him,  and  asked  him  about 
the  bond,  and  Saxon  told  him  for  the  first 
time  that  he  had  delivered  the  bond  without 
procuring  said  requisite  number  of  men."  It 
la  true  that  this  witness  further  testifies  that 
this  conversation  with  Saxon  was  shortly  be- 
fore this  suit  was  begun,  and  after  the  letter 
written  by  witness  to  plaintiff  on  April  9, 
1S94>  which  letter  is  an  admission  of  liability 
on  the  part  of  Miller.  The  suit  was  Instituted 
CD  May  16,  1^7.  Richardson  testifies  that 
"he  did  not  know  but  wliat  the  condition  had 
been  complied  with  till  a  short  while  before 
suit  was  brought  upon  the  bond."  Here,  then, 
according  to  the  testimony  of  Saxon,  both 
these  defendants  knew  that  the  bond  had 
been  delivered  without  the  other  sureties,  and 
that  the  business  was  being  carried  on  under 
the  bond  as  thus  delivered,  by  the  middle  of 
January,  1894.  The  business  was  carried  on 
under  the  bond  for  two  months  after  that 
time,  and  much  of  the  Indebtedness  of  Saxoa 
to  the  plaintiff  accrued  during  that  subsequent 
period  of  two  months.  Miller's  testimony  in 
one  part  tends  to  corrolwrate  Saxon  as  to  the 
time  he  was  informed  of  the  unauthorized  de- 
livery of  the  bond,  and  In  another  part  he  says 
he  came  to  this  knowledge  after  April  9, 
1891.  If  they  did  have  this  knowledge  in  Jan- 
uary, 1894,  their  failure  to  then  repudiate  the 
bond,  and  continuing,  while  the  business  was 
thereafter  being  carried  on,  to  allow  the  plain- 
tiff to  rest  upon  the  supposed  security  of  the 
bond,  would  be  such  acquiescence  in  and  rati- 
fication of  the  wrongful  delivery  of  the  instru- 
ment in  violation  of  the  escrow  as  would  estop 
them  to  Insist  on  their  nonliability  In  this  ac- 
tion, for  that  the  condition  upon  which  they 
signed  the  bond  had  not  been  complied  with. 
Whether  they  had  such  knowledge  at  that 
time  should  have  been  left  to  the  Jury,  unless 
the  other  defense  advanced  by  tiliem  was  a 
good  defense,  and  was  proved  by  uncontro- 
verted  evidence.  That  other  defense  is  that 
the  bond  was  altered,  after  they  had  signed  it, 
in  this:  tliat  one  Ware,  who  was  the  agent 
of  the  obligee,  but  who  was  not  present  at 
the  time  they  or  either  of  them  signed  the  in- 
strument, subscribed  his  name  thereto  as  an 
attesting  witness  to  their  signatures,  and  that 
they  had  no  knowledge  or  notice  of  this  un- 
til tills  suit  was  brought,  or  Just  l)efore.    The 
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facts  o{  such  subscription  by  Ware,  and  of 
their  Ignorance  of  It,  were  proved  beyond  con- 
troversy at  the  trial,  as  also  that  he  was 
plaintiff's  agent  In  and  about  the  making  of 
this  bond,  that  It  was  handed  to  him  by 
Saxon,  that  he  then  carried  It  to  his  attorneys, 
who  advised  him  It  was  a  good  bond,  that  he 
then  said  he  was  entirely  satisfied  with  It,  and 
thereupon  subscribed  bis  name  to  It  as  a  wit- 
ness, and  kept  It,  and  carried  It  off  with  blm 
for  the  obligee;  and  It  remains  to  be  con- 
sidered vvhether  this  act  of  Ware  was  a  ma- 
terial and  vitiating  alteration  of  the  Instru- 
ment Of  course,  on  the  facts  just  adverted 
to,  It  la  to  be  taken  as  the  act  of  the  obligee 
cortMratlon,  or  as  having  been  procured  to 
be  done  by  it,  and  as  having  been  done  after 
the  complete  execution  of  the  bond.  There 
has  been  no  adjudication  of  this  question  by 
this  court  The  authorities  are  conflicting  up- 
on it  In  the  American  &  English  Encyclo- 
paedia of  Law  is  this  text:  "It  Is  a  material 
alteration  of  an  unattested  instrument  to  In- 
sert subsequent  to  its  execution,  the  signature 
of  an  attesting  witness.  Such  attestation  fur- 
nishes a  distinct  and  different  medium  of 
proof  of  the  execution  of  the  instrument  and 
In  some  states  excepts  it  from  the  operation 
of  the  statute  of  limitations."  Volume  2,  p. 
245.  And  upon  the  general  principle  thiat  any 
alteration  is  material  which  changes  the  ef- 
fect and  operation  of  the  contract  on  the  face 
of  the  paper,  either  by  modifying  original 
sUpnlations  or  by  adding  new  ones,  express 
or  Implied,  It  would  seem  clear  that  the  addi- 
tion of  an  attestation,  which  imports  the  agree- 
ment of  the  parties  upon  and  selection  by 
them  of  a  person  to  be  the  repository  of  the 
proof  of  execution  and  of  the  surrounding  dr- 
cnmatances  (Ellerson  v.  State,  68  Ala.  1),  and 
under  om:  laws  has  the  effect  of  requiring  the 
attesting  witness  to  be  called  to  prove  execu- 
tion, and  of  authorizing  execution  to  be  prov- 
ed. If  he  be  dead  or  beyond  seas,  by  proving 
his  signature,  materially  affects  the  status 
and  rights  of  parties  under  the  contract  And, 
as  has  been  often  said  by  this  court  It  is  of 
no  consequence  whether  the  alteration.  If  al- 
lowed to  operate,  would  be  beneficial  or  det- 
rimental to  the  party  sought  to  be  charged  on 
the  contract  The  important  question  Is  not 
that  but  whether  the  Integrity  and  identity 
of  the  contract  has  been  changed.  Anderson 
V.  Bellenger,  87  Ala.  334,  6  South.  82;  Mont- 
gomery V.  Grossthwalt  90  Ala.  553,  569-671, 
8  South.  408.  The  above-quoted  text  of  the 
Encyclopsedia  is  supported  by  the  courts  of 
last  resort  of  Maine,  Massachusetts,  and  Penn- 
sylvania CBrackett  v.  Mountfort  U.  Me.  115; 
Homer  v.  Wallis,  11  Mass.  309;  Marshall  v. 
Gougler,  10  Serg.  &  B.  164;  Adams  v.  Frye, 
3  Mete.  [Mass.]  103;  Mllbery  v.  Storer,  75  Me. 
GO;  Henning  v.  Werkheiser,  8  Fa.  St  518; 
Foust  V.  Renno,  Id.  378),  while  in  North  Caro- 
lina and  Wisconsin  a  different  view  obtains 
(BlackweU  v.  Lane,  20  N.  C.  113;  Fuller  v. 
Green,  64  Wis.  159,  24  N.  W.  907).  We  shaU 
adopt  the  rule  that  an  unauthorized  attesta- 


tion, made  under  the  circumstances  shown  in 
this  case,  is  a  material  and  vitiating  altera- 
tion. Whether,  to  have  this  effect  It  would 
have  to  be  fraudulently  made,  we  need  not 
decide.  The  authorities  so  holding  also  fur- 
ther hold  that  the  attestation  Is  prima  f^cle 
fraudulent  and,  so  far  from  the  presumption 
being  rebutted  In  the  case  at  bar,  all  the  evi- 
dence bearing  on  the  point  goes  to  strength- 
en It  But  It  would  seem,  under  the  deci- 
sions of  this  court  that  any  material  altera- 
tion made  by  one  not  a  stranger  to  the  con- 
tract would  be  vitiating,  whether  made  with 
fraudulent  Intent  or  not  We  find  no  error 
In  the  rulings  of  the  court  as  to  the  sufficien- 
cy of  the  pleas  setting  up  this  alteration,  or  as 
to  the  Insufficiency  of  the  replication  to  said 
pleas.  The  evidence  was  free  from  conflict 
to  the  proof  of  the  averments  of  these  pleas, 
and  upon  them  the  court  properly  gave  the 
affirmative  charge  for  the  defendants  Richard- 
son and  Miller.    Affirmed. 


(Ul  Ate.   t48) 
JONES  V.  DAVIS  et  aL 

(Supreme  Court  of  Alabama.    May  16,  1899.) 

FUBOBJlSB-MOIIST  Mobtoasb— FaiOBITT. 

A  mortgage  given  by  the  purchaser  of  lands 
to  a  third  person  is  snljordinate  to  a  mort- 
gage given  by  him  thereafter  to  the  vendor  to 
secure  the  price,  since  the  vendor's  lien  for  the 
price  is  saperior  to  the  first  mortgage,  and  is 
not,  as  against  it  merged  in  the  mortgage  giv- 
en therefor. 

Appeal  from  chancery  court  Morgan  coun- 
ty;  W.  K.  Francis,  Chancellor. 

Bill  by  Mallnda  J.  Jones  against  O.  P.  Davis 
and  others.  There  was  a  decree  for  defend- 
ants, and  complainant  appeals.    Affirmed. 

Harris  &  Eyster  and  S.  T.  Wert  for  appel- 
lant   E.  W.  Godbey,  for  appellees. 

TlfSON,  J.  This  appeal  is  prosecuted  by 
the  complainant  from  a  decree  dismissing  her 
bill,  and  adjudging  an  unrecorded  mortgage, 
which  she  alleges  was  executed  by  J.  L.  Da- 
vis to  her  In  1883,  as  subordinate  to  the  lien 
of  the  respondent  Mary  J.  Davis,  acquired  by 
her  by  certain  transfers,  which  will  be  noticed 
later  on.  The  facts  appear,  without  dispute, 
to  be  that  in  1883  J.  L.  Davis  purchased  the 
land  claimed  by  complainant  to  have  been 
conveyed  to  her  by  mortgage  from  J.  J.  Davis, 
paying  part  of  the  purchase  money  in  cash, 
and  executing  his  note  for  the  balance;  that 
complainant  was  present  when  this  purchase 
was  made  by  her  son,  J.  L.  Davis,  and  knew 
of  the  giving  by  him  of  bis  note  for  the  bal- 
ance due  as  purchase  money;  that  after  the 
pm-chase  by  her  son,  and  he  had  received  a 
deed  from  J.  J.  Davis  to  the  land,  she  claims 
that  J.  L.  Davis  executed  to  her  the  mort- 
gage upon  wliich  she  bases  her  right  to  main- 
tain this  suit  Some  years  after  this  sale  and 
purchase,  J.  J.  Davis  died,  and  O.  P.  Davis 
was  appointed  administrator  of  his  estate. 
Finding  that  J.  L.  Davis  bad  not  paid  to  his 
father  the  balance  due  as  purchase  money  up- 
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on  the  lands,  he  called  upon  him,  and  had  him 
execute  the  mortgage  of  February  10,  1889, 
I  to  better  secure  the  purchase-money  note. 
This  mortgage  and  debt  were  afterwards 
transferred  by  him,  tor  a  valuable  considera- 
tion, to  his  mother,  Mary  J.  Darls,  and  widow 
Of  J.  J.  Davis,  who  a  few  days  thereafter  ac- 
quired by  transfer  a  note  and  mortgage  exe- 
cuted by  J.  Ia  Davis  to  one  Culver,  which 
latter  mortgage  was  a  superior  lien  upon  the 
lands  to  either  complainant's  or  the  one  own- 
ed by  O.  P.  Davis  as  administrator.  The 
mortgage  acquired  by  her  from  O.  P.  Davis 
as  administrator  was  foreclosed,  and  the  land 
purchased  by  her  at  the  sale.  No  point  Is 
made  upon  the  regularity  of  this  foreclosure 
sale,  or  the  transfer  of  the  mortgage  to  her, 
by  appellant's  counsel,  and  we  will  therefore 
not  Inquire  Into  them.  The  only  Insistence  Is 
that  the  lien  of  the  mortgage  was  subordinate 
to  the  rights  of  the  complainant. 

Pretermitting  a  discussion  of  the  question 
as  to  whether  O.  P.  Davis  knew  of  the  exist- 
ence of  complainant's  mortgage  when  the 
mortgage  to  him  as  administrator  was  exe- 
cuted, about  which  there  Is  an  Irreconcilable 
conflict  In  the  testimony,  but  conceding  that 
he  did,  complainant's  lien  Is  subordinate  to 
the  equitable  rights  of  Mary  J.  Davis,  who 
became  by  transfer  the  owner  of  the  debt 
which  J.  L.  Davis  owed  as  a  balance  on  the 
purchase  money  of  the  land.  The  taUng  by 
O.  P.  Davis,  as  administrator,  of  the  mort- 
gage, was  confessedly  to  secure  the  balance 
due  his  Intestate's  estate  upon  this  land  pur- 
chase; and  no  other  consideration  entered  in- 
to the  transaction.  He  had,  as  administrator, 
a  vendor's  lien  upon  the  land,  which  was  su- 
perior to  complainant's  mortgage  lien;  and 
without  deciding  as  to  whether  an  acceptance 
by  him  of  this  note  and  mortgage  was  a  waiv- 
er, inter  partes,  of  his  vendor's  lien,  It  cer- 
tainly had  no  such  effect,  so  as  to  allow  the 
Inferior  lien  of  a  stranger  to  Intervene  and 
become  superior  to  his  equitable  rights  to 
have  the  lands  stand  as  a  security  for  the  debt 
due  by  the  mortgagor  upon  the  lands  to  his 
vendor.  In  the  case  of  Thorpe  v.  Durbon,  45 
Iowa,  192,  It  was  said  that:  "In  exchanging 
one  form  of  security  for  another  for  the  same 
debt,  no  other  lien  can  Intervene  and  become 
paramount  thereto.  Where  the  vendee  of  real 
estate  under  a  verbal  agreement  of  purchase 
erected  thereon  a  building  to  which  a  me- 
chanic's lien  attached,  and  subsequently  there- 
to he  received  a  deed,  and  executed  a  mort- 
gage for  the  ptuchase  money,  held,  that  the 
Hen  of  the  mortgage  was  paramount  to  the 
mechanic's  Hen."  See,  also,  Armstrong  v. 
Ross,  20  N.  J.  Eq.  109;  Eggeman  v.  Egge- 
man,  37  Hlch.  436.  The  principle  here  In- 
volved was  recognized  and  enforced  by  this 
court  in  the  case  of  Fouche  v.  Swaln,  80  Ala. 
151,  where  the  facts  appear  substantially  to 
have  been  as  follows:  Mrs.  Swaln  and  her 
husband  sold  certain  lands  In  1869  to  Prior, 
the  legal  title  to  which  was  In  the  husband; 
he  paying  a  portion  of  the  purchase  price  In 


cash,  and  executing  a  deed  of  trust  In  favor 
of  Mrs.  Swaln  to  her  husband,  as  trustee, 
upon  all  the  lands  embraced  In  the  deed  of 
the  Swains  to  him.  This  deed  of  trust  was, 
filed  for  record,  but,  before  Its  actual  recorda- 
tion. Prior,  being  Indebted  to  Cothran,  Son  & 
Co.,  executed  to  them  a  deed  of  trust  during 
the  same  year  npon  the  same  lands,  which 
was  recorded  on  the  day  of  Its  execution.  A 
year  or  two  after  the  execution  of  the  last- 
mentioned  deed  of  trust,  a  bill  was  filed  by 
the  Swains  to  foreclose  the  deed  of  trust  held 
by  them.  This  foreclosure  suit  was  compro- 
mised by  the  Swains  and  Prior,  resulting  In 
Prior's  executing  a  deed  to  the  lands  to  Mrs. 
Swaln;  the  owna  of  the  second  deed  of  trust 
not  being  a  party  to  the  foreclosure  proceed- 
ings, or  participating  In  the  compromise.  Up- 
on these  facts  this  court  said:  "The  title  of 
Mrs.  Swaln  being  superior  to  complainant's, 
we  can  see  nothing  In  the  facts  of  the  case  by 
which  this  priority  has  been  lost  or  forfeited. 
It  Is  shown  that  in  January,  1870,  a  bill  was 
filed  by  Mrs.  Swaln,  to  foreclose  her  trust 
deed,  against  Prior.  This  suit,  however,  was 
compromised,  and,  pursuant  to  the  terms  of 
settlement  between  the  litigants,  Prior  and 
wife  conveyed  the  mortgaged  lands — or,  more 
properly  speaking,  their  interest  in  them— to 
Mrs.  Swain,  by  deed  bearing  date  October, 
1872.  It  may  be  conceded  this  deed  did  not 
affect  the  rights  of  complainant,  as  acquired 
by  the  transfer  to  him  of  the  Cothran  trust 
deed,  because  Prior  could  convey  no  better 
title  than  what  he  owned.  No  more  did'  It 
affect  the  prior  mortgage  and  superior  title  of 
Mrs.  Swain,  It  may  have  satisfied  It  as  be- 
tween her  and  Prior,  Just  as  the  successfol 
prosecution  of  the  foreclosure  suit  would  have 
done.  But,  as  to  any  Junior  incumbrancer, 
her  superior  equity  would  still  be  preserved 
in  Its  full  force  and  vltidlty.  There  would  be 
but  poor  sbow  of  logic  in  holding  that  this 
strengthening  of  her  title  by  Mrs.  Swain  has, 
after  all,  but  served  to  weaken  It  It  is  com- 
mon practice  for  chancery  to  keep  alive  equi- 
table liens  and  Incumbrances,  as  against 
strangers  or  third  parties.  Equity  could  of- 
ten be  but  badly  administered  without  it" 

We  have  considered  the  only  question  sug- 
gested, but  not  argued.  In  appieUanfs  meager 
brief.  And,  indeed,  we  could  have  afBimed 
the  decree  of  the  lower  court  under  the  rules 
of  this  comt,  for  want  of  a  sufficient  brief  by 
appellant's  counseL  However,  as  the  ques- 
tion involved  was  of  importance,  we  have  con- 
sidered it 

We  find  no  error  In  the  decree  of  which  the 
appellant  complains.  The  decree  must  be  af- 
firmed.   Affirmed. 

(m  Alk   421) 

JONES  V.  CAPITAL  CITY  INS.  CO. 

(Supreme  Court  of  Alabama.    April  19,  1809.) 

Insurance— Chajtgk  o*  Fossbssioh. 

1.  Defendant  in  one  plea  having  averred  a 

sale  of  the  interest  of  insured,  and  in  another 

a  sale,  giving  the  name  of  the  v^idee,  to  each 
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of  which  pleu  ptataitiS  demurred  MMratelr. 
the  error,  It  anj,  in  not  stating  to  whom  the 
sale  waa  made  in  the  first  plea  was  not  preju- 
dicial to  plaintiff.  .    .^ 

2.  A  condition  Id  a  poliey  ayolding  It  "it  any 
change  takes  place  in  the  Intereat,  title,  mr  poa- 
aession  ot  the  sabject  of  insnrance"  la  not 
brolcen  by  an  offer  for  sale  by  the  insured,  con- 
tingent on  the  consent  of  the  creditors  of  his 
assignor,  and  a  bid  received,  contingent  on  the 
satisfaction  of  the  purchaser  with  the  title 
after  examination,   when   possession  does  not 

Sass,  no  part  of  the  price  is  paid,  and  no  deed  is 
elivered  to  the  pnrcliaser,  or  to  any  one  for 
him,  before  a  loss  occurs. 

Appeal  from  clrcnit  court,  Conecuh  county; 
John  R.  Tyson,  Judge. 

Action  on  an  insurance  policy  by  James  F. 
Jones  against  the  Capital  City  Insnrance  Com- 
pany. From  a  general  charge  for  the  defend- 
ant, plaintiff  appeals.    Reversed. 

The  complaint  counted  upon  a  policy  of  in- 
anrance  which  waa  issued  to  one  J.  P.  Ether- 
Idge,  assignee,  by  the  defendant,  and  insured 
%  two-story  brick  building  from  loss  by  fire, 
which  said  building  was  destroyed  by  fire  dur- 
ing the  existence  of  the  policy. 

The  defendant  filed  five  plea*.  The  flrat 
waa  the  general  Issue.  To  the  second  and 
third  pleas  the  plaintltTs  demurrers  were  sus- 
tained, and  the  substance  of  the  fourth  and 
fifth  pleas  is  sufDciently  stated  In  the  opinion. 

To  the  fourth  and  fifth  pleas,  the  plaintiff 
separately  demurred  on  the  following  grounds: 
(1)  It  does  not  appear  from  said  pleas  that 
there  was  any  change  of  Interest  by  the  as- 
sured, because  it  waa  not  averred  In  said  plea 
that  there  waa  any  conveyance  In  writing  ex- 
pressing the  consideration  which  was  signed 
by  the  insured,  whereby  the  sold  property  waa 
sold  or  transferred.  (2)  It  does  not  appear 
from  said  plea  that  there  was  any  change  of 
Interest  of  the  assured,  because  It  was  not 
averred  that  said  alleged  sale  or  any  note  or 
memorandum  expressing  the  consideration 
waa  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  party  by 
him  thereunto  lawfully  authorized  in  writing: 

To  pleaa  numbered  4  and  5,  the  plaintiff 
filed  several  replications,  In  which  be  set  up 
that  the  contract  for  the  sale  of  the  property 
Insured,  to  the  person  named  In  said  pleas, 
was  void.  In  that  It  was  not  In  writing,  nor 
was  there  any  note  or  memorandum  In  writing 
expressing  the  consideration  and  subscribed 
by  the  party  to  be  charged  therewith,  or  by 
some  other  person  by  him  thereunto  lawfully 
authorized  in  writing,  nor  was  the  purchaser 
put  in  possession  by  the  seller.  To  these  rep- 
lications of  the  plaintiff  the  defendant  de- 
murred upon  the  ground  that  It  waa  ImmatC' 
rial  whether  any  deed  was  delivered  to  the. 
purchaser,  since  no  deed  of  conveyance  was 
necessary.  The  demurrers  to  the  replications 
were  sustained,  and  the  plaintiff  duly  except- 
ed. The  facts  of  the  case  are  sufficiently 
stated  in  the  opinion. 

Upon  the  introduction  of  all  the  evidence^ 
the  court  at  the  request  of  the  defendant  gave 
to  the  Jury  the  general  affirmative  charge  in 


ita 'favor,  to  the  giving  vt  which  charge  the 
plaintiff  doly  excepted.    - 

There  were  verdict  and  Judgment  for  the 
defendant  The  plaintiff  appeals,  and  aaaigna 
as  error  the  mUngs  of  the  conrt  upon  the  plead- 
ings and  the  giving  of  the  general  afflnnatlve 
charge  requested  by  the  defendant 

J.  F.  Jones  and  D.  M.  Powell,  for  appellant 
ThoB.  a.  &  Chas.  P.  Jonea  and  Bdwln  F. 
Jones,  for  appellee. 

HAEAL80N,  J.  Suit  to  recover  the  value 
of  a  two-stoty  brick  building  Insured  by  tb« 
defendaat  company  against  loss  by  Are,  the 
bniiding  having  been  destroyed  daring  the  Ufa 
of  the  policy. 

W.  B.  Livennan  of  Conecoh  county  owned 
the  property  In  which  he  carried  on  a  mxx- 
cantile  business  In  said  county.  Falling  in 
business,  on  the  16th  of  January,  1894,  he 
made  a  general  assignment  for  the  benefit  of 
hla  creditors,  including  this  storehouse  and  hii 
goods  and  merchandise,  to  J.  P.  Btheridge  aa 
assignee.  Said  Etherldge,  as  such  aaslgnee, 
took  ont  this  policy  of  insnrance  on  the  4tii 
day  of  May,  1894. 

It  appears  that  certain  creditors  of  said  Liv- 
ennan, petitioned  the  register  of  the  chancery 
court  of  Conecuh  county,  on  the  20th  Novem- 
ber, 1894,  to  reqnire  said  Etherldge,  aa  such 
aaslgnee,  to  give  a  bond  as  provided  by  stat- 
ute, for  the  faithful  performance  of  the  trust 
committed  to  him  by  said  assignment,  and  <» 
the  12th  of  December  following,  after  due  no- 
tice to  do  80,  the  said  Etherldge  falling  to  give 
bond,  was  removed  aa  such  assignee,  and  the 
plaintiff  in  this  case,  J.  F.  Jonea,  was  appoint)- 
ed  assignee  of  said  trust  estate  In  his  stead. 
Said  Etherldge  was  ordered  by  the  decree  re- 
moving him  and  appointing  Jones  as  bis  suc- 
cessor, to  turn  over  "to  said  J.  F.  Jonea  at  onoe 
all  the  goods,  wares,  merchandise,  choses  In 
action,  books,  accounts,  notes,  mortgages, 
moneys  and  all  other  evidences  of  debt,  and 
all  property  that  bad  come  into  your  [his] 
hands  as  assignee  of  W.  E.  Llverman."  The 
said  Etherldge,  as  appears,  in  December,  1894, 
after  his  removal  and  this  order  appointing 
Jones  as  his  successor,  delivered  to  him  the 
said  policy  of  Ipsurance,  but  the  same  waa  not 
assigned  In  writing  thereon  by  him  to  said 
Jonea,  until  t\x6  4th  November,  1895,  when  he 
duly  and  regularly  assigned  to  said  Jonea  aa 
such  successor  assignee,  all  his  claim  as  as- 
signee In  said  policy,  and  any  loss  or  damage 
which  had  accrued  to  blm  under  the  same. 
As  such  assignee  from  said  Etherldge  and  un- 
der the  appointment  of  the  register,  the  said 
J.  F.  Jones,  the  appellant,  Instituted  this  salt 
to  recover  of  the  appellee  company  the  loss 
accruing  under  said  policy. 

The  property,  as  was  shown,  was  destroyed 
by  fire  on  the  6th  November,  1894. 

The  policy  contains  the  provision,  that  "If 
any  change  *  *  *  takes  place  In  the  in- 
terest, title  or  possession  of  the  subject  of  in- 
surance (except  change  of  occupants,  without 
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lucrease  of  hazard)  whether  by  legal  process 
or  judgment  or  by  the  voluntary  act  of  the 
assured  or  otherwise,  or  if  this  policy  be  as- 
signed before  a  loss,"  the  same  shall  be  void. 

The  defendant  In  its  fourth  and  fifth  pleas, 
set  up  a  breach  of  this  condition  of  the  policy 
by  averring  in  the  fourtli,  "that  after  the  Is- 
suance of  the  policy  sued  on,  there  was  a 
change  of  the  Interest  of  the  assured,  he  hav- 
ing sold  the  same,  and  received  the  purchase 
money  or  a  part  thereof,  without  the  consent 
of  this  defendant,  prior  to  the  destruction  of 
the  property  described  in  said  complaint" 
The  fifth  plea  Is  in  substance  the  same  as  the 
fourth,  bTit  avers  that  after  the  delivery  of 
the  policy  and  the  happening  of  the  loss, 
Etheridge,  the  assured,  voluntarily  sold  the 
subject  of  the  insurance  to  one  James  W. 
Btherldge  for  the  sum  of  about  $1,500  and 
received  about  $600  of  the  purchase  money, 
without  the  consent  of  the  defendant  indorsed 
on  the  policy. 

One  ground  of  demurrer  to  the  fourth  plea 
was,  that  it  did  not  aver  to  whom  the  alleged 
sale  was  made.  Conceding  that  in  a  case  like 
this,  where  the  assignee  of  the  policy  and 
not  the  original  party  taking  out  the  Insur- 
ance, brings  the  suit,  in  whose  knowledge  the 
fact  of  the  sale  if  made  would  not  lie  as  it 
would  with  the  party  taking  It  out,  If  he  had 
sold,  it  is  unnecessary  to  pass  on  the  question 
raised,  since  in  the  fifth  plea,  the  same  in 
substance  as  the  fourth,  the  name  of  the  par- 
ty to  whom  the  sale  was  made  Is  given.  Un- 
der the  latter  plea,  the  plaintiff  had  the  full 
benefit  of  all  that  be  could  have  claimed,  tf 
the  name  of  the  vendee  had  been  mentioned 
In  the  fourth  plea,  and  if  there  was  error  in 
overruling  the  demurrer  to  It  on  this  ground. 
It  was  error  without  injury.  The  case  was 
really  tried  on  the  fifth  plea.  Howie  v.  Ed- 
wards, 97  Ala.  619,  11  South.  748. 

Another  ground  of  objection  to  the  pleas, 
on  demurrer  was,  In  substance,  that  the  pleas 
did  not  show  such  a  sale  as  would  not  be  void 
under  the  statute  of  frauds.  But  in  tlais  there 
was  no  merit  The  pleas  averred  a  change 
of  interest  of  the  assured  In  the  property,  in 
that  he  sold  the  same  to  the  party  named. 
This  was  a  substantial  averment  of  a  com- 
pleted sale  In  all  the  essential  elements  or 
requirements  therefor.  If  the  plaintiff  with- 
out replying  specially  the  statute  of  frauds 
against  these  pleas,  had  simply  taken  issue 
thereon,  under  our  system  of  pleading,  in  prov- 
ing his  pleas  the  defendant  would  have  been 
required  to  show  a  sale  not  void  under  the 
statute  of  frauds.  A  sale  void  under  that 
statute,  would  not  have  met  the  defense  of 
a  sale  of  the  assnred's  interest  in  the  real 
property  insured,  as  pleaded  to  avoid  the  pol- 
icy. There  was  really,  therefore,  no  neces- 
sity for  plaintiff's  replications,  and  the  subse- 
quent altercations  of  parties  thereon,  and  we 
may  allow  them  to  pass  from  view. 

In  his  work  on  Insurance,  It  Is  said  by  Mr. 
Biddle  in  respect  to  alienation  when  forbid- 
den in  the  policy,  that,  "To  avoid  on  the 


ground  of  alienation  simply,  the  whole  title 
must  be  parted  with;  for  an  alienation  of  a 
part  of  the  property  or  a  diminution  in  Inter- 
est of  the  assured  will  not  avoid;  the  reten- 
tion of  a  legal  or  equitable  title  being  a  suffi- 
cient Interest  Nor  does  a  sale  of  a  part  con- 
flict with  a  clause  against  'sale  or  transfer.' 
But  when  there  Is  a  clause  against  any  change 
in  the  title  or  possession  of  property  by  sale 
or  voluntary  transfer,  a  sale  of  an  undivided 
half  Interest  was  held  to  avoid,"  eta  .1  Bid. 
Ins.  §  203.  The  same  author  holds  on  author- 
ities cited,  that  if  a  sale  is  never  carried  out, 
or  the  property  is  reconveyed  and  the  bargain 
thrown  up,  and  the  vendor  is  In  possession 
at  the  loss,  the  policy  is  not  avoided;  that  an 
executory  agreement  of  sale  Is  not  within  the 
policy  clause,  though  part  of  the  purchase 
money  is  paid,  and  that  a  contract  that  can- 
not be  enforced  is  not  a  sale.  Id.  f!  206,  207, 
224.  See,  also,  on  same  subject  and  to  same 
effect  1  May,  Ins.  §  267;  3  Joyce,  Ins.  M 
2251,  2252.  The  author  last  cited  says:  "A 
void  sale  of  the  insured  property  will  not 
avoid  the  policy,  although  it  contains  a  clause 
forbidding  alienation  or  change  of  title.  Such 
a  sale  does  not  operate  as  a  change  or  transfer 
of  title  in  any  way,  and  is  in  no  way  an 
alienation  of  the  property."    Id.  §  2249. 

The  sale  of  the  Interest  of  the  assured  in 
this  case  as  disclosed,  relates  to  the  whole  and 
not  to  a  part  of  the  real  property  alleged  to 
have  been  sold.  J.  P.  Etherldge,  the  original 
party  insured,  examined  by  defendant,  stated, 
"I  took  out  the  Insurance  policy  sued  on  In 
this  case,  after  I  became  the  assignee  of  W. 
B.  Llverman.  I  advertised  for  sealed  bids  for 
the  sale  of  the  property,  the  subject  of  In- 
surance and  of  this  suit,  some  time  In  July 
and  August,  1894,  but  did  not  receive  but  one 
bid.  This  was  from  J.  W.  Etherldge,  my 
brother,  and  was  for  $1,500.  The  bid  was  In 
writing.  I  held  this  bid  up  for  the  purpose 
of  allowing  my  brother  to  Investigate  the  tiHe 
to  the  property,  and  also  for  the  purpose  of 
hearing  from  the  creditors  of  W.  E.  Llverman. 
At  the  time  the  fire  occurred,  I  had  not  heard 
from  all  the  creditors  and  my  brother  had 
paid  me  no  money  on  the  bid."  Here  he 
makes  it  appear  that  his  acceptance  of  the  bid 
was  contingent  on  the  approval  of  the  cred- 
itors of  his  assignor,  Llverman,  and  his  broth- 
er's bid  was  contingent  on  his  satlsfacUoQ 
with  the  title  after  examination.  He  further 
testified,  that  his  brother  had  never  taken 
possession  of  the  property  named  in  the  pol- 
icy; that  he  never  attempted  to  get  possession 
of  it  or  set  up  any  daim  to  it,  and  had  never 
paid  a  dollar  in  money  or  other  thing  of  value 
on  the  purchase  price  of  It;  and  further,  that 
after  the  fire,  he,  the  assured,  made  a  deed  to 
the  property  to  his  brother,  which  was  drawn 
up  by  W.  D.  Atkinson,  who  was  acting  as 
his  attorney  at  the  time,  and  was  also  the 
agent  of  the  defendant,  and  this  deed  was 
left  with  Atkinson,  and  witness  simply  did 
what  be,  Atkinson,  told  him,  but  he  had  never 
delivered  the  deed  to  bis  brotber  and  bad  not. 
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instructed  or  authorized  Atkinson  to  do  so. 
W.  B.  Liverman  testified  that  he  obtained  this 
deed  from  Atkinson  and  It  had  been  ever 
since  then  In  his  possession,  and  that  it  had 
never  been  delivered  to  J.  W.  Etherldge  or  to 
any  one  for  him,  and  he  had  never  been  au- 
thorized to  deliver  it  to  him.  It  was  shown 
tliat  J.  P.  Etherldge,  the  assignee,  made  proof 
of  loss  and  destruction  of  the  property  and 
that  the  same  belonged  to  him  as  assignee, 
and  was  in  his  possession  as  such  at  the  time 
of  the  fire.  Under  such  a  state  of  facts,  it 
Is  difficult  to  see,  and  cannot  be  held,  that 
there  had  been  a  sale  of  said  property,  or  a 
change  in  the  interest  of  the  assured  such  as 
would  avoid  the  policy  under  its  terms.  The 
defendant  failed  to  make  good  its  defense,  set 
up  In  said  pleas.  There  were  rulings  on  the 
Introduction  of  evidence  tiavlng  reference  to 
the  alleged  sale  and  change  of  interest,  but 
we  need  not  pass  on  these  since  they  cannot 
affect  the  result  On  the  undisputed  evidence 
the  general  charge  for  the  plaintiff  might 
have  been  given  instead  of  for  the  defendant, 
&s  was  done. 
Reversed  and  remanded. 

Oil  Ala.   BO) 

BESSEMER  LAND  &  IMPROVEMENT  CO. 

V.  CAMPBELL. 
(Supreme  Court  of  Alabama.     April  21,  1899.) 

Mastkb  aitd  Sebvant— Dbath  bt  WaoNGruL  AoT 
— Plbadiwo — MiSEB— Fntas — Nboliqbnob— Evi- 

DXNCa  —  CONOLUBIONS  OF  WlTITSSS  —  BUFSBIH- 
TBNDXKT — AUTHOSITT— FKBSUKPTIONB— InSTBUO- 
TI0N8 — HaBHLBBB  EbBOB— DaKAOBS. 

1.  In  an  action  for  causing  an  employe's 
death,  an  allegation  that  a  certain  person  was 
in  defendant's  employment,  that  he  had  super- 
intendence intrusted  to  him,  that  he  was  ue«p- 
ligent  while  in  the  exercise  of  the  superintend- 
ence, and  that  he  was  defendant's  superintend- 
ent, snfiBciently  asserts  ttiat  the  superintendence 
was  intrusted  to  him  by  defendant. 

2.  In  an  action  for  causing  an  employe's  death 
by  suffocation  in  a  mine,  an  allegation  that  the 
superintendent  negligently  failed  to  take  due 
and  proper  precautions  to  prevent  a  fire  from 
causing  the  saffocation  is  a  suffld^it  allega- 
tion of  negligence,  as  an  averment  of  specific 
negligence  is  not  required. 

3.  A  fire  originated  in  the  middle  of  a  mine, 
and  volumes  of  smoke  rose  from  the  air  shaft. 
A  short  time  thereafter  men  passed  up  a  slope 
parallel  with  the  air  shaft  without  much  diffi- 
culty with  smoke,  until  they  reached  a  point 
opposite  the  fire.  There  were  no  appliances  at 
hand  for  extinguishing  the  fire  by  water,  but 
they  could  have  been  obtained  in  a  few  days  by 
telegraphing.  One  at  the  bottom  of  the  mine, 
400  feet  below  the  fire,  could  have  lived  several 
days  while  the  fire  was  raging,  if  it  had  orig- 
inated in  the  air  shaft,  and  had  quickly  pene- 
trated to  the  slope,  and  the  air  shaft  was  Targe 
enough  to  carry  the  smoke  and  ^ases  as  rapidly 
as  they  were  generated.  The  mme  superintend- 
ent smothered  the  fire  by  sealing  up  the  air 
shaft  and  slope,  and  an  employs  who  was  below 
the  fire  was  suffocated.  'Hdd  a  question  for 
the  jury  whether  the  superintendent  was  guilty 
of  negligence  justifying  a  recovery. 

4.  Where  a  fire  is  raging  in  the  middle  of  a 
mine,  while  an  employfi  is  below  the  fire,  it  is 
the  mine  owner's  duty  to  telegraph  to  a  distant 
city,  and  hire  a  special  train,  to  obtain  appli- 
ances with  which  to  extinguisli  the  fire,  if  such 
is  the  only  means  of  saving  the  employe's  life. 


as  the  rule  of  diligence,  when  life  is  at  stake, 
requires  the  doing  of  everything  that  gives  rea- 
sonable promise  of  its  preservation,  regardless 
of  difficulties  and  expense. 

5.  In  an  action  against  an  employer  for  caus- 
ing his  employes  death  by  suffocation  while 
he  was  in  a  mine  below  a  fire  that  was  smother- 
ed by  sealing  the  air  passages,  evidence  as  to 
what  might  have  been  done  towards  providing 
means  adequate  for  his  rescue  is  admissible. 

6.  A  mine  owner  is  liable  for  the  death  of  an 
employe  caused  by  the  superintendent's  failure 
to  do  what  due  diligence  required  of  Um,  be- 
cause he  was  acting  under  excitement. 

7.  A  mine  superintendent  will  be  presumed  to 
have  authority  to  purchase  all  appliances  neces- 
sary to  extinguish  a  fire  to  save  the  life  of  an 
employe,  in  the  absence  of  evidence  to  the  con- 
trary. 

8.  The  giving  of  an  Instruction,  at  plaintifTs 
request,  as  to  a  count  in  the  complaint,  that 
was  in  the  case  when  the  request  was  made,  is 
not  error,  though  subsequently,  at  defendant's 
request,  an  affirmative  charge  was  given  for 
him  on  the  count. 

9.  An  instruction  to  render  a  verdict  against 
a  mine  owner  for  causing  the  death  of  an  em- 
ploye, if  it  was  caused  by  the  superintendent's 
negligently  allowing  a  fire  in  the  mine,  will  not 
require  a  reversal  of  a  judgment  for  plaintiff, 
though  it  is  faulty,  as  bring  abstract. 

10.  In  an  action  against  a  mine  owner  for  caus- 
ing the  death  of  an  employe  through  the  negli- 
gence of  a  person  alleged  to  be  defendant's  su- 
perintendent. It  Is  not  error  to  assume  that  such 
relation  existed,  where  there  was  uncontradict- 
ed evidence  of  such  fact. 

11.  An  employer's  failure  to  use  due  diligence 
in  rescuing  an  employe  while  in  a  mine  in  which 
a  fire  is  started  is  not  excused  by  Us  acting 
pursuant  to  the  unanimous  opinion  of  other  op- 
eratives. 

12.  In  an  action  for  causing  the  death  of  an 
employe  In  a  mine  by  the  employer's  stopping  or 
allowing  the  stopping  of  a  fan  over  an  air 
course,  an  instruction  to  find  for  the  employer, 
if  the  fan  was  stopped  without  his  order,  is 
properly  refused. 

13.  An  employe,  placed  in  imminent  peril,  is 
not  guilty  of  contributory  negligence,  preclud- 
ing a  recovery  for  his  employer's  negligent^ 
causing  his  death,  by  mistakenly  failing  to  avail 
himself  of  a  means  of  escape,  where  he  acted 
as  a  man  of  ordinary  care  would  have  done  un- 
der the  circumstances. 

14.  In  an  action  for  causing  the  death  of  an 
employe,  it  is  error  to  limit  the  recovery  to  the 
amount  he  would  have  contributed  to  the  sup- 
port of  his  dependent  next  of  kin,  where  he  had 
saved  a  part  of  his  wages  after  paying  the 
living  expenses  of  himself  and  those  dependent 
on  him. 

15.  In  an  action  for  causing  the  suffocation  of 
an  employe,  while  400  feet  below  a  fire  in  a 
mine,  by  smothering  the  fire  by  bratticing  a 
slope  and  air  course,  there  was  evidence  that 
the  employe  could  have  lived  a  few  days,  untii 
the  employer  could  have  procured  appliances 
for  extinguishing  the  fire  with  water.  'Beld, 
that  a  witness'  testimony  that  lie  was  satisfied 
that  the  return  air  course  was  on  fire,  and  the 
testimony  of  the  superintendent  that  at  the  time 
he  bratticed  up  the  mine  there  was  nothing  he 
could  have  done  to  save  the  employe,  were  prop- 
erly rejected,  as  being  mere  conclusions. 

16.  In  an  action  for  causing  the  death  of  a 
coal-mine  employe,  on  an  issue  as  to  his  earn- 
ing capacity,  defendant  is  not  harmed  by  evi- 
dence of  the  amount  of  coal  a  strong  and  in- 
dustrious miner  could  dig,  where  there  was  evi- 
dence that  the  deceased  was  strong  and  indus- 
trious. 

17.  In  an  action  for  causing  the  death  of  a 
mine  employe  through  the  employer's  failure  to 
extinguish  a  fire  by  water,  while  the  employe 
was  400  feet  below  the  fire,  evidence  that  sev- 
eral months  previously  a  pipe  line  to  a  river 
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had  been  laid  h  admissible  to  show  the  tead- 
bllity  of  gettiner  water  throagh  that  Hne,  it  it 
still  existed,  or  through  a  iine  to  be  relaid,  U  it 
had  l>een  taken  up,  in  time  to  extinguish  the  fire 
before  the  employe's  death. 

Appeal  from  city  court  of  Birmingliain;  H. 
A.  Sharpe,  Judge. 

This  action  waa  brought  by  Jasper  N. 
Campbell,  as  administrator  of  the  estate  of 
Henry  Recvera,  deceased,  against  the  Besse- 
mer Land  &  Improvement  Company,  to  recov- 
er damages  for  the  alleged  wrongful  and  neg- 
ligent death  of  plaintiff's  intestate,  who  was, 
at  the  time  of  bis  death,  an  employ^  of  the 
defendant  in  its  coal  mine  at  Belle  Ellen,  Ala. 
The  coimta  of  the  complaint  upon  which  the 
cause  was  tried  are  sufBciently  stated  in  the 
opinion,  as  are  also  the  demurrers  interposed 
to  these  counts.  These  demiurrers  were  each 
overruled,  and  the  defendant  separately  ex- 
cepted thereto.  The  defendant  pleaded  the 
general  issue,  and,  by  special  pleas,  set  up  aa 
a  defense  the  contributory  negligence  of  the 
plaintUTs  intestate,  in  that,  after  l>eing  no- 
tified of  the  fire  In  the  mine,  the  intestate 
failed  to  use  due  diligence  to  escape  from 
the  mine,  and  was  thereby  killed.  It  was  on 
these  pleas  that  the  trial  was  liad. 

The  intestate  was  a  coal  miner  in  the  coal 
mine  of  appellant  at  Belle  Ellen,  Ala.,  at  the 
time  he  met  his  death.  The  mine  of  appellant 
consisted  of  a  slope  or  main  entry,  which 
went  into  the  ground  at  an  angle  from  its 
mouth.  On  each  side  of  this  slope  were  head- 
ings or  entries,  running  at  right  angles  to  the 
main  slope.  In  each  entry  or  heading  were 
rooms  driven  at  right  angles  to  the  heading, 
in  which  the  miners  dug  coal,  which  waa 
hauled  out  of  the  heading  in  trams  by  mules, 
and  there  put  on  a  cable  or  chain,  and  hauled 
on  this  cable  or  chain  to  the  mouth  of  the 
slope  by  steam.  Parallel  to  the  main  slope 
was  an  air  conrse,  driven  at  a  distance  of 
aliout  20  feet  from  the  slope.  At  the  place 
where  this  air  course  emerged  to  the  surface 
was  an  air  shaft,  over  which  a  fan  waa  op- 
erated, and  made  to  revolve  by  steam  power. 
The  effect  of  the  operation  of  the  fan  was  to 
make  a  vacuimi  over  the  air  shaft,  and  cause 
the  air  to  rush  out  of  the  air' shaft  to  fill  this 
vacuum,  and,  as  the  air  shaft  was  connected 
at  the  bottom  of  the  mine  with  the  slope,  the 
rush  of  air  out  of  tbe  air  shaft  caused  a  rush 
of  air  down  tbe  slope  from  without,  to  take 
the  place  of  the  air  that  was  removed  by  the 
fan.  The  slope  was  called  the  "intake,"  and 
the  air  shaft  the  "onttake,"  of  the  mine. 
The  putpose  of  the  fan  was  to  create  a  draft 
Into  the  mine  at  the  mouth  of  the  slope,  and 
thence  through  all  the  workings,  and  out  of 
the  mine  through  the  air  shaft,  and  thus  ven- 
tilate the  mine,  and  convey  fresh  air  through- 
out it  When  the  fan  is  in  operation  the  ven- 
tilation is  expedited,  and  when  the  fan  is 
stopped  ventilation  is  retarded.  The  tend- 
ency of  the  air  through  the  mine  is  to  take 
the  nearest  course.  Consequently,  if  an  open- 
ing is  made  between  the  slope  and  air  course 
nigher  up  than  the  bottom  of  the  mine,  the 


tendency  of  the  air  would  be  to  pass  tbrongta 
such  opening  (If  large  enough  to  take  it  all), 
and  out  through  the  air  course,  without  pass- 
ing through  the  lower  workings.  At  tbe  time 
of  the  fire,  intestate  was  working  on  the  sec- 
ond south  entry.  Tbe  fire  originated  higher 
up  In  the  mine,  between  the  first  north  and 
first  south  entries.  The  flre  started  about  9 
or  10  o'clock  in  the  forenoon,  and  was  first 
discovered  burning  in  a  cross  cut  or  "dog 
hole"  (passage  from  the  slope  to  the  air 
course),  which  was  between  the  first  south 
and  first  north  entry.  The  fire  started  in  a 
brattice  (plank  barricade,  with  dirt  packed  In 
between  two  layers  of  plank),  which  was  put 
In  the  crosscut  to  keep  the  air  from  passing 
from  the  slope  into  the  air  conrse.  The  fire, 
when  first  seen,  was  burning  tbe  planks  of 
this  brattice.  The  witness  Hudgins,  who  dis- 
covered It,  immediately  went  out  of  the  mine 
on  a  trip  of  tram  cars,  and  notified  the  super- 
intendent, Johns,  who  was  at  work  in  tbe 
engine  house  on  top.  '  Hudgins  and  Hinton 
testify  that  Johns  was  notified  that  the  fan 
house  was  on  fire,  and  that  he  told  McCall  to 
stop  tbe  fan,  if  the  fan  house  was  on  flre. 
In  this,  both  Johns  and  McCiall  corroborate 
these  witnesses,  while  tbe  witness  Milam 
says  he  beard  notbing  about  the  fan  house 
being  on  fire.  The  witness  McCall  testified 
that  Johns  then  went  into  tbe  mine,  not  go- 
ing to  the  fan  house,  and  that  he  (McCall) 
went  to  the  fan  house,  and  shut  off  the  fan 
for  a  couple  of  minutes,  and,  finding  the  fan 
house  was  not  on  flre,  put  it  In  operation 
again,  and  that  tbe  fan  itself  never  stopped 
revolving.  Other  witnesses  testify  that  the 
fan  was  stopped  for  a  long  time  from  the  first 
announcement  of  the  fire.  After  the  witness 
Johns  had  received  information  of  the  fire,  he 
went  down  into  tbe  mine,  to  the  place  where 
It  was  burning.  He  and  other  men  spent  25 
or  30  minutes  in  throwing  water  on  tbe  fire 
with  buckets  from  a  "sump"  in  the  slope  near 
the  crosscut,  where  the  fire  was.  Tbe  burst- 
ing of  a  steam  pipe,  which  drove  the  smoke 
from  the  flre  up  the  slope,  caused  the  men  to 
desist  from  their  efforts  to  put  it  out  this 
way,  and  they  were  soon  driven  to  the  mouth 
of  the  slope.  After  unsuccessful  efforts,  by 
rescue  parties,  to  reach  the  part  of  the  idope 
below  the  fire,  a  trip  of  cars  was  run  down 
three  times  and  brought  to  the  top  again. 
The  last  time  the  trip  was  on  fire.  The 
testimony  showed  that,  at  this  time,  the  slope 
was  full  of  smoke,  and  that  no  one  ooold 
pass  the  fire  on  tbe  slope,  either  going  up  or 
coming  down.  The  superintendent,  Johns, 
then  consulted  with  the  miners  as  to  what 
else  could  be  done  to  rescue  the  Imprisoned 
men,  and  tbe  miners  unanimously  agreed  that 
nothing  further  could  be  done  to  get  the  men 
out,  and  that  the  proper  thing  to  do  to  save 
tbe  bodies  of  the  men,  and  to  keep  the  mine 
from  burning  entirely  up,  was  to  seal  up  the 
mouth  of  tbe  slope  and  air  course,  and,  by 
withdrawing  tbe  supply  of  air  and  oxygen 
from  the  fire,  to  smother  it  out,  and  this  was 
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done,  after  the  lapse  o£  a  period  varioiuly 
stated  by  the  witneaaea  at  from  one  to  three 
hoora.  At  the  time  of  the  Are,  the  teatlmony 
showed  that  appellant  had  no  hose  at  Its 
plant,  and  that  there  were  bat  two  aoorcea 
for  the' supply  of  water  to  extlngalab  the  flie. 
One  waa  the  water  that  accumulated  in  an 
abandoned  mine,  near  the  slope  which  caught 
fire,  and  called  the  "Electric  Haulage  Drift" 
The  testimony  as  to  the  extent  of  this  sup- 
ply tended  to  ahow  that  it  was  barely  suffi- 
cient, at  the  time  of  the  fire,  to  aupply  the 
boilers  which  ran  the  hoisting  engine,  pumps, 
and  fan,  and  that  there  was  none  available 
for  extinguishing  the  fire  In  the  slope.  The 
other  source  of  supply  was  the  Cahaba  river, 
which  was  a  mile  and  a  quarter  or  a  mile  and 
A  half  from  the  mouth  of  the  slope.  The 
testimony  tended  to  show  that  the  pipe  line 
from  the  Oahaba  river  to  the  slope  was  par^ 
tlally  removed,  and  not  available,  and  that 
there  waa  no  supply  of  pipe  nearer  than  Bir- 
mingham. There  waa  also  testimony  tending 
to  show  that  it  would  require  three  or  foor 
days  to  procure  the  pipe,  and  a  day  or  more  to 
lay  It  after  it  was  procured.  There  was  also 
testimony  tending  to  show  that  the  man  who 
occupied  the  adjoining  room  to  the  intestate 
at  the  time  of  the  fire  notified  the  Intestate 
that  the  slope  was  on  fire,  and  that  the  Intes- 
tate beard  the  notification,  and  started  out 
of  the  room,  and  that  he  had  time  to  get  out 
of  the  mine  before  the  fire  spread. 

During  the  examination  of  one  of  the  wit- 
nesses for  the  plaintifC,  he  testified  that  be 
was  in  the  mine  digging  coal  at  the  time  the 
fire  broke  out;  and,  further,  that  the  mine 
waa  brattlced  up  2  or  2^  hours  after  the  fire 
commenced,  and  that  "at  the  time  the  brat- 
tice was  begun  the  fire  must  have  been  on 
the  slope  and  air  coarse."  The  plaintiff 
moved  to  exclude  the  portion  of  this  wit- 
ness'- testimony  which  Is  in  quotations,  be- 
cause It  was  the  conclusion  of  the  witness. 
The  court  sustained  the  motion,  excluded 
said  testimony,  and  to  this  ruling  the  defend- 
ant duly  excepted. 

During  the  ezamlnatlop  of  another  witness 
for  the  plaintiff,  who  was  at  work  as  a  miner 
In  the  defendant's  mine  at  the  time  of  the 
fire,  and  who  knew  the  plaintiff's  intestate,  be 
testified  that  he  was  a  sober  and  indnstrious 
man,  and  was  a  professional  miner.  There- 
upon the  plaintiff  asked  the  witness  the  fol- 
lowing question:  "How  much  could  an  aver- 
age miner,  who  was  In  good  health  and 
strength  and  Industry,  dig  of  coal  in  a  day  at 
this  mine,  at  that  time?"  The  defendant  ob- 
jected to  the  question,  because  It  called  for 
Immaterial  and  irrelevant  evidence.  The 
court  overruled  the  objection,  and  the  defend- 
ant duly  excepted.  The  witness  answered: 
"From  five  to  nine  tons  a  day." 

Daring  the  examination  of  different  wit- 
nesses for  the  plaintiff,  who  were  shown  by 
their  testimony  to  have  been  engaged  In  min- 
ing for  many  years,  and  to  have  been  ex- 
perienced miners,  the  plaintiff  asked  them  as 


to  the  different  ways  In  which  fires  in  mines 
could  be  extinguished;  and,  during  the  exam- 
ination of  other  witnesses  by  the  plaintiff, 
they  were  asked  as  to  the  feasibility  of  get- 
ting the  necessary  Implements  from  different 
places  to  extinguish  the  fire  In  the  defendant's 
mine,  and  as  to  whether  or  not  these  imple- 
ments could  have  been  obtained  and  used  In 
time  to  have  saved  the  plaintiff's  intestate's 
life.  To  each  of  the  questlona  calling  for  such 
evidence  the  defendant  separately  objected. 
The  court  overruled  the  objections,  and  the  de- 
fendant separately  excepted  to  each  of  such 
rulings. 

During  the  examination  of  the  t>lalntlff,  he 
was  asked  the  following  question:  "State 
whether  or  not  before  the  fire  there  was  a 
pipe  line  for  water  running  from  Belle  Ellen 
mine  to  the  Cahaba  river."  The  defendant 
objected  to  this  question,  because  it  was  not 
confined  to  the  time  of  the  fire  or  about  that 
time.  The  court  overruled  the  objection,  and 
the  defendant  duly  excepted.  The  witness  an- 
swered that,  about  six  or  eight  months  before 
the  fire,  he  saw  a  pipe  line  running  from  the 
mines  in  the  direction  of  the  Cahaba  river. 

During  the  examination  of  one  of  the  wit- 
nesses for  the  defendant,  who  was  shown  to 
have  been  an  expert  miner,  he  was  asked  the 
following  question:  "At  tiie  time  you  brat- 
tlced np  the  mines,  tell  the  jury  whether.  In 
your  opinion.  It  was  practicable  to  put  out  the 
fire  in  any  other  way."  The  plaintiff  object- 
ed to  this  question,  because  it  called  for  the 
conclusion  of  the  witness,  and  was  not  a  mat- 
ter for  expert  testimony.  The  court  sustained 
the  objections,  and  the  defendant  duly  except- 
ed. 

There  was  offered  in  evidence  the  American 
Mortality  Tables,  showing  the  expectancy  of 
plaintiff's  intestate  to  have  been  39.5  years. 

Upon  the  Introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  plaintiff,  gave 
to  the  Jury  the  following  written  charges:  (1) 
"The  jury  cannot  find  for  the  plaintiff  under 
the  first  count  of  the  complaint"  (2)  "If  the 
jury  believe  from  the  evidence  that  defend- 
ant's superintendent,  Johns,  In  the  exercise  of 
his  superintendence,  negligently  caused  or  al- 
lowed a  fire  to  be  or  remain  In  the  mine,  and 
that  the  death  of  Henry  Reevers  was  proxi- 
mately caused  therefrom,  then  the  Jury  must 
find  a  verdict  for  the  plaintiff,  unless  the  Jury 
further  believe  from  the  evidence  that  Henry 
Reevers  was  guilty  of  negligence  himself, 
which  proximately  brought  about  his  own 
death."  (3)  "The  burden  of  proving  contribu- 
tory negligence  on  the  part  of  Henry  Reevers 
is  on  defendant,  Bessemer  Land  &  Improve- 
ment Company."  (4)  "If  the  July  believe 
from  the  evidence  that  defendant's  superin- 
tendent, Johns,  negligently  failed  to  take  due 
and  proper  precautions  to  prevent  the  fire  from 
causing  suffocation  or  asphyxiation  of  Henry 
Reevers,  and  that  Henry  Reevers'  death  re- 
sulted therefrom,  as  charged  in  the  complaint, 
the  jury  must  find  a  verdict  for  the  plaintiff, 
unless  the  Jury  are  reasonably  satisfied,  from 
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the  evidence,  that  Henry  ReeTcn  wa«  hlm- 
eelf  guilty  of  negligence,  which  proximately 
brought  about  his  own  deathV  (5)  "What 
miners  may  hare  said  to  Johns  about  sealing 
up  the  mines,  If  anything,  is  not  the  test  of 
whether  it  was  negligent  or  not  to  seal  up  the 
mines."  (6)  "If  the  Jury  believe  from  the 
evidence  that  Johns  caused  the  mines  to  be 
sealed  up  while  Henry  Reevers  was  inside, 
and  that  It  was  negligent  to  do  so,  under  the 
circumstances,  and  If  the  jury  further  believe 
from  the  evidence  that  Henry  Reevers'  death 
was  the  proximate  consequence  of  the  mines 
being  sealed  up,  then  the  jury  must  find  for 
plaintiff,  no  matter  what  the  miners  may  have 
said  to  Johns  about  the  matter,  provided  the 
jury  are  not  reasonably  satisfied  from  the  evi- 
dence that  Henry  Beevers  proximately  contrib- 
uted to  his  own  death  by  his  own  negligence." 
(7)  "If  the  jury  believe  from  the  evidence  that 
defendant's  superintendent,  Johns,  negligently 
caused  or  allowed  the  mouth  or  openings  of 
the  mine  to  be  closed  after  the  fire  was  dis- 
covered, and  while  Henry  Beevers  was  hi  said 
mine,  and  that  the  death  of  Henry  Beevers 
was  proximately  caused  thereby,  then  the  Jury 
must  fUid  a  verdict  for  plaintiff,  unless  the 
jury  are  reasonably  satisfied  from  the  evi- 
dence that  Henry  Beevers  was  himself  guilty 
of  negligence,  which  proximately  contributed 
to  his  own  death."  (8)  "If  the  Jury  believe 
from  the  evidence  that  defendant's  superin- 
tendent, Johns,  negligently  failed  to  take  due 
and  proper  precautions  to  notify  Henry  Reev- 
ers or  to  cause  Henry  Beevers  to  be  notified 
of  the  fire,  and  If  the  Jury  further  believe  that 
such  failure  (If  there  was  such)  proximately 
caused  the  death  of  Henry  Beevers,  then  the 
jury  must  find  a  verdict  for  plaintiff,  unless 
the  jury  are  reasonably  satisfied  from  the  evi- 
dence that  Henry  Beevers  was  himself  guilty 
of  negligence  which  proximately  contributed 
to  his  own  death."  ^)  "If  the  Jury  believe 
from  the  evidence  that  defendant's  superin- 
tendent, Johns,  liegligently  caused  or  allowed 
smoke  or  gas,  other  than  air,  to  be  In  or  con- 
veyed to  that  part  of  said  mines  where  plain- 
tiff's intestate  was,  and  thereby  proximately 
cause  the  death  of  said  Intestate,  Henry 
Beevers,  the  Jury  must  find  a  verdict  for  plain- 
tiff, unless  the  Jury  are  reasonably  satisfied 
that  Henry  Beevers  was  himself  guilty  ot 
negligence  which  proximately  contributed  to 
his  own  death."  (10)  "Whether  or  not  Johns 
did  or  did  not  do  what  seemed  to  him  or  to 
the  men  best  Is  not  the  Issue  In  tills  case. 
The  issue  Is  whether  what  was  done  or  left 
undone  would  have  been  done  or  left  undone 
by  an  ordinarily  prudent  person,  who  was  a 
mine  superintendent,  under  the  same  circum- 
stances." (11)  "The  test  of  whether  Johns 
was  negligent  or  not  is  not  whether  he  acted 
honestly,  or  whether  he  did  all  he  thought 
of,  but  whether  he  did  all  a  reasonably  pru- 
dent person,  who  was  a  mine  superintendent, 
should  have  done,  under  the  same  circum- 
stances." (12)  "It  the  Jury  believe  from  the 
evidence  that  Johns  was  excited,  and  there- 


by caused  to  do  a  negligent  act,  or  to  refrain 
from  doing  something  that  ought  to  have 
been  done,  and  that  an  ordinarily  prudent 
person,  who  was  a  mine  superintendent,  would 
not  have  so  acted  under  the  same  clrcimistan- 
ces,  then  the  fact  of  excitement  if  such  be  a 
fact,  would  not  prevent  a  recovery  by  plaintiff. 
If  otherwise  entitled  to  a  recovery." 

The  defendant  separately  excepted  to  the 
giving  of  each  of  these  charges,  and  also  sep- 
arately excepted  to  the  court's  refusal  to  give 
each  of  the  following  charges  requested  by  It: 

(I)  "If  the  Jury  believe  the  evidence,  they 
must  find  for  the  defendant."  (2)  "If  the 
Jury  believe  from  the  evidence  that  the  fan 
over  the  air  course  was  stopped,  by  persons 
not  acting  under  any  order  from  the  defend- 
ant's superintendent,  L.  W.  Johns,  then  the 
jury  must  find  for  defendant  under  the  eighth 
count"  (3)  "If  the  Jury  believe  from  the  evi- 
dence that  the  defendant's  superintendent  !>. 
W.  Johns,  owing  to  the  excitement  under 
which  he  labored,  caused  from  the  circum- 
stances of  the  fire,  failed  to  discover  and  adopt 
some  means  of  preventive  effort  which  would 
have  availed  to  save  Intestate,  the  Jury  are 
not  authorized  to  charge  defendant  because 
of  such  failure."  (4)  "If  the  Jury  believe 
from  the  evidence  that  the  Intestate  knew  of 
the  existence  of  the  fire  In  the  mine  in  time 
to  have  escaped  therefrom,  and  failed  to  do  so, 
then  the  Jury  must  find  for  defendant."  (5) 
"Unless  the  Jury  believe  from  the  evidence 
that  the  defendant's  superintendent  L.  W. 
Johns,  was  authorized  by  defendant  at  the 
time  of  the  fire,  to  purchase  hose  and  pipe, 
then  his  failure  to  do  so  could  not  be  negli- 
gence on  his  part  If  the  Jury  believe  such  fail- 
ure to  have  existed."  (6)  "If  the  Jury  be- 
lieve the  evidence,  they  must  find  for  defend- 
ant under  the  sixth  count"  (7)  "U,  the  Jury 
believe  the  evidence,  they  most  find  for  de- 
fendant under  the  seventh  count"  (8)  "If 
the  Jury  believe  the  evidence,  they  must  find 
for  defendant  under  the  eighth  count"  (9) 
"If  the  Jury  believe  the  evidence,  they  must 
find  for  defendant  under  the  ninth  count." 
(10)  "Any  failure  on  the  part  of  defendant's 
superintendent  Johns,  to  use  preventive  ef- 
fort, which  was  caused  solely  by  an  excited 
condition  of  mind,  brought  about  by  the  fire, 
would  not  be  negligence  on  his  part  for  which 
the  defendant  would  be  liable  in  this  action." 

(II)  "If  the  Jtiry  believe  from  the  evidence 
that  the  defendant's  superintendent  Johns,  at 
and  during  the  time  of  the  fire,  was  greatly 
excited  by  reason  of  It,  and  that  owing  to 
such  excitement  he  failed  to  discover  and 
adopt  some  means  of  preventive  effort  which 
otherwise  he  would  have  discovered  and 
adopted,  then  such  failure  on  his  part  would 
not  be  negligence,  for  which  the  defendant  in 
this  action  would  be  liable."  (12)  "Under  the 
evidence  In  this  case,  the  failure  of  the  de- 
fendant's superintendent  L.  W.  Johns,  to  em- 
ploy special  trains  to  bring  hose  and  pipe  from 
Birmingham  to  extinguish  the  fire,  would  not 
be  negligence  on  the  part  of  the  defendant" 
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03)  "Under  the  eyldence  In  this  case,  the 
measure  of  damages  Is  restricted  to  the 
amount  which  the  Jury  may  find  from  the  evi- 
dence that  the  Intestate  would  have  contrib- 
uted to  the  support  of  those  dependent  on  him 
during  his  life,  If  he  had  not  been  killed  In  de- 
fendant's mine."  (14)  "The  measure  of  dili- 
gence which  the  law  exacted  of  the  defendant 
In  extinguishing  the  fire  and  rescuing  Intes- 
tate was  to  make  a  reasonably  diligent  use, 
under  the  existing  circumstances,  of  the 
means  and  appliances  belong^Ing  to  It,  and  rea- 
sonably accessible."  (15)  "The  failure  on  the 
part  of  the  defendant  to  borrow  or  purchase 
supplies  to  be  used  In  extinguishing  the  fire 
would  not  be  negligence  on  the  part  of  the 
defendant.  If  the  Jury  believe  such  failure  to 
have  existed."  (16)  "The  failure  of  defend- 
ant's superintendent,  L.  W.  Johns,  to  get  hose 
and  pipe  from  Birmingham,  before  bratticlng 
up  the  burning  mine,  If  the  Jury  believe  such 
failure  to  have  existed,  would  not  be  negli- 
gence for  which  the  defendant  In  this  action 
would  be  liable."  (17)  "The  only  negligence 
on  the  part  of  defendant's  superintendent,  L. 
W.  Johns,  of  which  the  plaintUf  can  com- 
plain In  this  action,  would  be  his  failure  to 
Inake  a  reasonably  diligent  use  of  the  means 
he  had  at  hand  when  the  fire  broke  out  to 
extinguish  the  fire  and  save  the  Intestate,  If 
the  Jury  believe  that  there  was  any  such  fail- 
ure on  his  part."  (18)  "No  omission  of  pre- 
ventive effort  on  the  part  of  defendant's  super- 
intendent, produced  entirely  by  a  state  of  ex- 
citement of  mind  caused  by  the  circumstances 
of  the  fire,  on  him,  would  be  negligence  on 
the  part  of  defendant  for  which  It  would  be 
liable  in  this  action,  if  the  defendant  exer- 
cised reasonable  care  in  the  selection  and  re- 
tention of  said  superintendent" 

There  were  verdict  and  Judgment  for  the 
plaintiff,  assessing  his  damages  at  |2,000. 
The  defendant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved.    Affirmed. 

Walker  Percy,  for  appellant.  Bowman  & 
Harsh,  C.  P.  Beddow,  and  Campbell  &  Thom- 
as, for  appellee. 

McCLELLAN,  C  3.  The  complaint  original- 
ly contained  ten  counts.  Demurrers  were 
sustained  to  some  of  them,  and  upon  the  rest, 
except  four,  the  affirmative  charge  was  given 
for  the  defendant.  Those  upon  which  the 
verdict  for  plaintiff  was  rendered  are  the 
sixth,  seventh,  eighth,  and  ninth.  The  stxtb 
count  is  as  follows:  "Plaintiff  [J.  N.  Camp- 
bell, as  administrator  of  the  estate  of  Henry 
Reevers,  deceased]  dalms  of  the  defendant 
fifteen  thousand  dollars  as  damages,  for  that 
heretofore,  to  wit,  on  15th  day  of  September, 
1897,  defendant  was  running  and  operating  a 
coal  mine  at  or  near  Belle  Ellen,  In  Bibb  coun- 
ty, Ala.,  and  on  said  day  plaintiff's  intestate 
was  In  the  service  or  employment  of  the  de- 
fendant in  or  about  said  business  of  the  de- 
fendant, and  while  said  Intestate  was  in  said 


mine,  in  and  about  said  business  as  aforesaid, 
a  fire  broke  out  or  was  burning  in  said  mine, ' 
and  said  fire  caused  smoke  or  gases  other 
thafi  air  to  be  In  said  mine  in  such  quantily 
or  density  that  said  intestate  was  suffocated 
or  asphyxiated,  so  that,  as  a  proximate  con- 
sequence thereof,  he  died;  and  plaintiff  fur- 
ther avers  that  his  said  intestate  was  suffo- 
cated or  asphyxiated,  and  his  death  was 
caused  as  aforesaid,  as  a  proximate  conse- 
quence and  by  reason  of  the  negligence  of  a 
person  fc  the  service  or  employment  of  the 
defendant,  who  had  superintendence  intrust- 
ed to  him,  while  In  the  exercise  of  such  super- 
intendence, viz.  defendant's  superintendent  or 
bank  boss,  to  wit,  L.  W.  Johns,  negligently 
failed  to  take  due  and  proper  preeautiona  to 
prevent  said  fire  from  causing  said  ntffoca. 
turn  or  asphyxiation  and  death  of  plaintiff's 
intestate." 

The  only  difference  between  this  count  and 
the  seventh,  eighth,  and  ninth  is  In  respect  of 
the  averments  of  the  negligent  acts  and  omis- 
sions of  said  L.  W.  Johns,  which  we  have 
italicized  above.  The  averment  in  the  sev- 
enth count  is  that  said  Johns  "negligently 
caused  or  allowed  said  smoke  or  gas,  other 
than  air,  to  be  in  or  be  conveyed  to  that 
part  of  said  mine  where  plaintiff's  Intestate 
was  as  aforesaid."  In  the  eighth  It  Is  that 
Johns  "negligently  caused  or  allowed  the  ven- 
tilator fan  of  said  mine  to  be  shut  down  or 
stopped  too  soon  after  the  said  fire  was  dis- 
covered." And  in  the  ninth  count  it  Is  aver- 
red that  said  Johns  "negligently  caused  the 
mouth  or  openings  of  said  mine  to  be  closed 
after  said  fire  was  discovered,  and  while  plaln- 
tifTs  Intestate  was  In  said  mine."  Defend- 
ant demurred  to  each  of  these  counts  on  the 
grounds:  (1)  "It  is  not  averred  in  any  of 
said  counts  that  the  defendant  intrusted  said 
Xi.  W.  Johns  with  such  superintendence,"  and 
(2)  that  "the  specific  negligence  which  It  is 
alleged  said  L.  W.  Johns  is  guilty  of  is  not 
sufficiently  set  out  in  any  of  said  counts." 
The  demurrer  was  overruled,  and  that  action 
of  the  trial  court  Is  presented  for  our  consid- 
eration. EUtch  of  these  counts  avers  that 
Johns  was  in  the  employment  and  service  of 
the  defendant,  that  he  had  superintendence 
Intrusted  to  him,  and  that  he  was  negligent 
while  In  the  exercise  of  such  superintendence, 
and  that  he  was  the  defendant's  superintend- 
ent or  bank  boss.  We  do  not  think  It  re- 
quires discussion  to  demonstrate  that  any  fair 
construction  of  these  averments  leaves  no 
room  to  doubt  that  the  superintendence  which 
the  defendant's  superintendent  had  was  In- 
trusted to  him  by  the  defendant.  Iron  Co.  v. 
Eerndon,  114  Ala.  191,  214,  215,  21  South.  430. 
In  the  averment  of  the  negligence  of  the  su- 
perintendent, Johns,  each  of  the  counts,  even 
the  sixth,  is  sufficient,  under  the  rule  which 
has  been  too  often  declared  by  this  court, 
and  has  been  too  long  established  to  be  now 
departed  from.  The  averment  of  specific  neg- 
ligence Is  not  required.  Hallway  Co.  v.  Da- 
vis, 92  Ala.  307,  8  South.  252;    Laughran  T. 
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BreTrer,  113  Ala.  509,  514,  515,  21  South.  415, 
and  cases  there  cited. 

A  fire  in  a  coal  mine  Is  not  a  thing  of  an 
hour  or  a  day.  It  may  bum  for  days  and 
weeks  and  montha  And  a  Are,  it  is  infer- 
able upon  some  tendencies  of  the  evidence  In 
this  case,  may  be  so  located  in  the  mine,  with 
reference  to  the  slope,  the  air  course,  the  en- 
tries, and  the  chambers  as  that  persons  In  re- 
cesses of  the  mine  beyond  it  may  sorviye  for 
some  indefinite  time  while  the  conflagration 
is  raging  in  a  part  of  the  mine.  How  long 
life  could  be  sustained  when  the  fire  begins 
halfway  down  a  600,  or  700  foot  slope,  In  the 
brattice  of  a  crosscut  leading  Into  the  air 
course,  and  Immediately  bums  through  the 
brattice,  thus  facilitating,  to  a  greater  or  less 
extent,  the  carrying  off  of  the  heat,  smoke, 
and  gases  through  the  air  course,  and  away 
from  the  lower  reaches  of  the  mine,  where 
persons  are  impriscned,  is  not  shown  in  this 
case,  and.  In  the  nature  of  things,  could  not 
be  with  any  approach  to  deflnlteness.  A  wit- 
ness testifies  that  a  man  could  not  have  lived 
in  there  more  than  an  hour  and  a  half,  under 
any  state  of  facts  supported  by  tendencies  of 
the  evidence.  This  was  his  opinion  aa  a  mine 
expert,  but  it  was  conjectural  at  best,  and 
weakened  by  other  opinions  expressed  by  this 
witness,  which  were  in  confilct  with  common 
knowledge.  With  unobstructed  ingress  and 
egress  of  air  down  the  slope  to  the  fire,  and 
then  up  the  air  course,  It  would  seem  that 
the  exhaustion  of  oxygen  In  the  air  below  the 
fire  would  be  slow  Indeed.  And  so,  too,  the 
filling  of  the  lower  spaces  with  smoke  and 
gases.  And,  under  these  circumstances,  a 
man  in  the  mine,  300  or  400  feet  below  the 
fire,  might  live  for  several  days,  so  far  as 
smoke  and  gas  coming  down  on  blm  and  the 
sterilization  of  the  atmosphere  around  are 
concerned.  Of  course,  he  would  have  less 
time  if  the  opening  at  the  fire  into  the  air 
course  was  too  small  for  the  passage  of  all 
the  hot  air  and  smoke  produced  by  the  fire, 
and,  of  course,  too,  bis  span  of  life  would  be 
further  abridged  by  the  spread  of  the  fire  to- 
wards him.  And  then,  too,  if  the  fire  attack- 
ed the  brattice  on  the  side  next  the  slope, 
th^e  must  have  been  some  time  before  that 
was  burnt  through,  and  a  passage  there  made 
for  the  smoke  and  gases  Into  the  air  shaft, 
and  while  this  state  of  things  continued  the 
smoke  would  have  naturally  gone  down  the 
slope  until  It  reached  the  lower  end  of  the 
air  course,  thus  tending  to  fill  the  mines  at 
once.  But  it  is  not  certain  that  the  fire  be- 
gan on  the  slope  side  of  the  brattice.  There 
Is  evidence  that  more  headway  was  made  by 
it  in  the  air  shaft  than  In  the  slope,  and  It  is 
a  fact  of  some  pregnancy  that  the  men  work- 
ing in  the  entries  below  the  fire  were  not 
warned  of  its  existence  by  smoke  coming 
down  there,  but  had  to  be  called  away  by  a 
person  sent  down  into  the  mine  some  time 
after  the  inception  of  the  fire.  It  further  ap- 
pears that  they  experienced  no  difficulty  with 
the  smoke  until  they  reached  the  point  of  the 


file  as  they  came  np  the  slope,  and  It  does 
not  appear  that  the  person  sent  to  them  had 
any  difficulty  with  smoke  opposite  the  point 
of  the  fire  aa  he  went  down  to  the  men,— 
all  which  aJCords  grounds  for  an  Inference  to 
be  drawn  by  the  Jury  that  the  fire  originated 
in  the  air  shaft,  and  that  smoke  got  into  the 
slope  only  after  the  brattice  had  been  burned 
through  from  the  shaft,  and,  of  course,  that 
from  the  moment  there  was  any  fire  In  the 
slope  there  was  exit  from  it  for  the  smoke  in- 
to the  air  shaft  And  It  appears  to  be  certain 
that  the  air  course  was  belching  smoke  before 
there  was  any  Indication  of  it  in  the  lower 
part  of  the  mine.  We  refer  to  these  several 
tendencies  of  the  evidence,  in  consonance  with 
which  the  jury  might  have  found  the  facts, 
to  demonstrate  the  uncertainty  that  must 
necessarily  have  hedged  about  the  inquiry  as 
to  how  long  the  intestate  lived  in  the  mine 
after  the  fire,  or,  rather,  might  have  lived 
had  the  slope  and  air  course  been  left  open, 
and  as  a  basis  for  our  conclusion  that  that 
inquiry  was  peculiarly  one  for  the  Jury.  The 
court  could  not  have  been  Justified  in  fixing 
any  definite  limit  to  the  period  the -intestate 
would  have  survived  if  the  mine  had  been  left 
open.  It  could  not  have  assumed  that  he 
would  have  died  in  a  day  or  two,  or  three 
days,  or  a  week,  nor  could  It  have  assumed,  of 
course,  that  the  Jury  would  find  that  he  could 
not  have  lived  long  enough  for  the  means 
adequate  to  his  rescue  to  have  been  procured 
and  used.  The  whole  matter  was  for  the  Ju- 
ry; and,  to  enable  them  to  say  whether  Johns 
was  at  fault  In  not  procuring  the  means  to  ex- 
tlngoish  the  fire  by  other  process  than  smoth- 
ering it  out,— and  smothering,  may  be,  the  in- 
testate's life  out  along  with  it— the  court 
properly  admitted  the  evidence  tending  to 
show  that  such  means  could  have  been  pro- 
cured. And  it  is  no  objection  to  this  evidence 
that  it  went  far  afield.  If  Reevers'  life  could 
have  been  saved  by  telegraphing  to  New  York 
or  to  Chicago  for  hose  with  which  to  flood 
the  fire,  it  was  upon  the  defendant's  superin- 
tendent to  so  telegraph,  and  have  the  appli- 
ances sent  by  express.  And  so,  if  that  would 
have  met  the  occasion,  he  should  have  tele- 
graphed to  Birmingham,  60  miles  away,  where 
such  appliances  were  generally  kept,  and,  if 
need  had  been,  have  had  them  sent  out  by  a 
special  train.  Where  human  life  is  at  stake, 
the  rule  of  due  care  and  diligence  requires 
everything  that  gives  reasonable  promise  of 
its  preservation  to  be  done,  regardless  of  diffi- 
culties and  exi)ense.  The  person  upon  whom 
the  duty  of  action  rests  does  not  discharge  it 
by  using  only  the  means  immediately  at  hand. 
If  a  man  is  in  a  place  where  he  will  sooner  or 
later  be  burned  to  death,  and  the  person  upon 
whom  rests  the  duty  of  rescue  has  not  at 
hand  a  bucket  of  water  with  which  to  extin- 
guish the  fire  and  save  the  life,  but  there  ie 
time  for  him  to  go  and  get  It,  he  must  go  an£ 
get  it  If  It  is  necessary  and  there  is  time 
for  him  to  go  a  mile  for  it  he  must  go  that 
mile  for  It    Or  If  a  man  Is  lashed  to  the  top 
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of  a  tree,  and  like  to  starve  to  doath,  the  per- 
son -whose  duty  it  is  to  save  him  cannot  ex- 
cuse himself  because  he  has  no  ladder.  He 
must  fetch  one,  and  he  must  go  as  far  as  is 
necessary  to  fetch  one,  •  within  the  time  the 
man  may  survive.  In  the  case  we  have,  it 
being  for  the  jury  to  find  how  long  Reevers 
would  have  survived  had  the  slope  and  air 
shaft  not  been  brattloed  np,  it  was  proper  to 
lay  before  them  evidence  tending  to  show 
what  Johns  might  have  done  daring  such  time 
towards  providing  meaiu  adeqnate  to  hls'reS' 
cue. 

We  do  not  trnderstand  that  an  employer's 
liability  for  the  negligent  act  of  his  superin- 
tendent can  be  measured  by  the  tatter's  poise 
of  temperament,  nor  that  the  character  of  a 
given  act  of  the  superintendent  In  respect  of 
negligence  can  be  made  to  depend  ni)on  his 
excitability  or  the  reverse.  It  is  the  duty  of 
a  superintendent  to  do  what  an  ordinarily 
careful  and  prudent  man  wonld  do  nnder  the 
same  circtimstances,  and  the  employer  is  lia- 
ble if  he  fail  to  do  this,  and  injury  results  to 
an  em|doy&  To  hold,  as  we  are  urged  to 
do  by  connsel  for  appellant  that  there  can 
be  no  liability,  where  the  duty  has  been  neg- 
lected because  of  supersensitlveness  of  the 
superintendent's  nervous  system,  would  be  to 
allow  employers  generally  to  escape  the  bur- 
den the  statute  puts  upon  them  by  employ- 
ing superintendents  who  are  especially  excit- 
able and  given  to  losing  their  heads  on  im- 
portant occasions.  There  is  a  well-establish- 
ed doctrine,  applicaUe  mainly,  if  not  entlrdy, 
under  pleas  of  contributory  negligence,  to  the 
effect  that  where  a  party  has  l)een  suddenly 
placed  in  a  position  of  extreme  peril,  and 
thereupon  does  an  act  which,  under  the  cir- 
cumstances known  to  Mm,  he  might  reason- 
ably think  proper,  but  which  those  who  have 
knowledge  of  all  the  facts,  and  time  to  con- 
sider them,  are  able  to  see  was  not  in  fact  the 
best,  he  will  not  be  held  to  have  been  negli- 
gent in  80  acting;  but,  as  Indicated  in  this 
statement  of  the  proposition,  and  as  has  been 
expressly  ruled  by  this  court,  his  conduct, 
even  in  such  case,  is  measured  by  the  stand- 
ard of  the  care  and  prudence  an  ordinarily 
careful  and  prudent  man  would  have  exsv- 
cised  nnder  the  circumstances.  Thus,  we 
have  said:  "The  fact,  if  it  be  one,  that  the 
intestate  was  panic-stilcken,  and  his  ener? 
gies  paralyzed,  by  the  awful  nature  of  the 
impending  catastrophe,  might  be  proper  to  be 
considered  by  the  jury  In  determining  what 
effort  amounted  to  dne  diligence,  or  what 
omission  of  effort  would  be  negligence,  under 
all  the  circumstances;  but  no  such  consid- 
eration can  relieve  from  the  duty  of  diligence 
on  the  one  hand,  or  condone  negligence  on 
the  other."  Holland  v.  Railroad  Co.,  91  Ala, 
444,  454,  8  South.  627.  We  are  not  aware 
that  this  doctrine  has  ever  been  applied  to  a 
defendant's  superintendent,  and  there  is  no 
predicate  for  its  application  in  any  case,  in 
the  absence  of  personal  peril  to  the  party 
seeking  to  have  his  conduct  me^isared  by  ref- 


erence to  it  But,  however  all  that  may  be. 
the  defendant  here  was  not  entitled  to  a  more 
favorable  rule  than  that  laid  down  by  the 
trial  court,  holding  Johns  to  the  same  care 
and  diligence  that  would  have  been  exer- 
cised by  a  man  of  ordinary  care  and  prudence 
under  the  same  circumstances.  The  law  can- 
not take  any  account  of  those  personal  idio- 
syncrasies of  a  superintendent  which  tend  to 
perturb  him  on  occasion  beyond  ordinary 
men. 

There  is  a  presumption  that  the  superin- 
tendent of  the  mining  operations  of  a  corpo- 
ration has  deputed  to  him  all  the  powers  and 
authority  necessary  to  a  proper  discharge  of 
the  duties  imposed  upon  him.  It  is  his  mani- 
fest duty  to  extinguish  a  fire  in  the  compa- 
ny's mine  in  a  proper  manner,  and  prima  fa- 
cie he  has  the  correlative  authority  to  pro- 
vide means  to  that  end.  This  presumption 
concurs,  with  all  the  evidence  in  this  case,  to 
the  conclusion  that  Johns  had  authority  to 
purchase  and  procure  the  necessary  appli- 
ances to  extinguish  this  fire,  and  the  court 
below  was  not  at  fault  in  assuming  the  exist- 
ence of  such  authority. 

Most  of  the  rulings  of  the  city  court  to 
which  exceptions  were  reserved  are  referable 
to,  and  supported  by,  the  foregoing  views. 
Those  that  are  not  we  will  discuss  separately. 

The  usual  order  observed  in  submitting  re- 
quests for  instructions  to  the  trial  judge  is 
for  the  plaintiff's  requests  to  be  first  sub- 
mitted, and  granted  or  refused,  and  then 
those  of  the  defendant  We  presume  that 
order  was  observed  on  the  trial  of  this  case. 
Therefore,  when  charge  2  was  given  for 
plaintiff  in  respect  of  Johns'  supposed  fault 
as  to  the  Inception  of  the  fire,  the  affirmative 
charge  for  the  defendant  as  to  the  fourth 
count  had  not  been  given,  and  that  count 
was  still  in  the  case.  On  this  state  of  the 
record,  the  most  that  can  be  said  of  that 
charge  (2)  is  that  it  was  abstract  and  this 
infirmity  wlQ  not  require  a  reversal  of  the 
Judgment 

The  fact  that  Johns  was  defendant's  su- 
perintendent was  proved  over  and  over  again 
on  the  trial,  and  by  his  own  evidence,  and  in 
no  way  denied  or  at  all  disputed.  The  tact 
that  the  court  In  some  of  the  instructions, 
assumed  the  existence  of  this  relation  cannot 
be  ground  for  reversal. 

It  was  in  evidence  tiiat  Johns  consulted  the 
operatives  as  to  the  expediency  of  brattlcing 
up  the  mines,  and  that  they  expressed  the 
opinion  that  that  was  the  best  thing  to  be 
done.  Very  clearly,  this  did  not  make  it  the 
best  thing  to  be  done,  nor  relieve  Johns  from 
the  duty  of  taking  some  other  course.  If,  in 
the  exercise  of  due  care  and  diligence,  an- 
other course  should  have  been  pursued.  He 
could  not  in  this  way  shift  the  responsibility 
which  was  upon  him. 

The  complaint  charges  that  Johns  negli- 
gently caused  or  allowed  the  fan  to  be  stop- 
ped too  soon.  If  it  was  not  stopped  at  his 
order,  but  be  allowed  It  to  be  stopped,  the 
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averment  of  the  count  1b  proved.  Charge  2 
refused  to  defendant  was  therefore  too  nar- 
row. 

Charge  4  refused  to  defendant  would  have 
exacted  too  high  a  degree  of  diligence  from 
Reevers.  He  was  not  absolutely  bound  to 
escape  If  there  was  time  for  him  to  have  es- 
caped, but  only  to  do  all  that  a  man  of  ordi- 
nary care  and  diligence  would  have  done,  tm- 
der  the  circumstances,  to  escape.  It  Is  falla- 
cious to  say  that  because  his  life  depended  on 
it  he  was  bound  to  exercise  the  highest  possi- 
ble degree  of  diligence  and  care,  and  to  make 
no  mistakes  la  the  methods  he  adopted  to 
save  his  life.  The  rule  is  one  of  ordinary 
and  reasonable  care  at  all  times,  regardless 
of  what  the  threatened  consequences  are; 
and  it  may  be,  on  a  principle  referred  to  In 
another  part  of  this  opinion,  that  the  awful 
character  of  the  Impending  danger,  the  Imml- 
nency  of  loss  of  life,  itself  shaded  the  gen- 
eral rule,  or,  rather,  was  to  be  taken  into  ac- 
count by  the  jury,  favorably  to  the  plaintiff, 
in  determining  what  a  man  of  ordinary  care 
and  prudence  would  have  then  and  there 
done. 

There  was  evidence  in  the  case  tending  to 
show  that  Reevers  saved  i  part  of  his  wages 
after  paying  the  living  expenses  of  himself 
and  those  dependent  upon  him.  It  would 
therefore  have  been  error  for  the  court  to  lim- 
it the  recovery  to  the  amount  be  would  have 
contributed  to  the  support  of  his  dependent 
next  of  kin. 

The  testimony  of  the  witness  John  White, 
that  "at  the  time  the  brattlclng  was  begun 
the  fire  must  have  been  on  the  slope  and  air 
course,"  was  obviously  a  mere  conclusion  of 
the  witness,  and  was  properly  excluded;  as 
was  also  the  statement  of  the  witness  Mc- 
Call,  "I  am  satisfied  the  return  air  course 
was  on  fire;"  and  the  proposed  testimony  of 
the  witness  Johns,  that,  "at  the  time  he  brat- 
tlced  up  the  mine,  there  was  nothing  he 
could  have  done  to  save  the  men,"  and  "that 
it  was  not  practicable  to  put  out  the  fire  ex- 
cept by  brattlclng  up  the  mines  with  the  aj)- 
pliances  we  had."  These  .  statements  of 
Johns  covered.  Indeed,  the  very  issues  which 
the  Jury  were  trying. 

It  was  in  evidence  that  Reevers  was  a 
strong,  healthy,  sober,  and  Industrious  young 
man,  a  regular  worker,  and  an  experienced 
miner.  In  determining  his  earning  capacity, 
the  defendant  could  not  have  been  prejudiced 
by  the  evidence  that  an  average  mhier,  "in 
good  health  and  strength  and  Industry,  could 
dig  from  five  to  nine  tons  of  coal  a  day  at 
those  mines,  at  that  time."  If  there  is  any 
inaptness  in  the  comparison,  It  is  unfavorable 
to  the  plaintiff. 

The  fact  that,  before  the  fire,  there  had 
been  a  pipe  line  extending  from  the  mine  to 
Gababa  river,  a  distance  of  a  mile  and  a  half, 
tended  to  show  the  feasibility  of  getting  wa- 
ter through  that  line,  if  it  still  existed,  or 
through  a  line  to  be  relaid  there,  If  It  had 
been  taken  up,  in  time  to  extinguish  the  fire 


In  that  way,  whQe  the  Intestate  stUI  survived, 
and  evidence  was  piopetij  received  of  the 
fact 

The  testimony  of  Duncan  as  to  the  inspec- 
tion he  had  made,  etc.,  was  competent,  under 
counts  then  in  the  case. 

The  Judgment  must  be  affirmed.    Affirmed. 


cm  Ala.  329) 
FIELDS  V.  KABTEB. 
(Supr^ne  Court  of  Alabama.    April  18,  1888.) 

CBATTBL  MOBTOAOBS— ViXIDITT— TlTUl  0»  UOKT- 

ojlOob — Snn'ioiBiicT  ov  Dssobiption  — ■  BiaHTS 
OF  MoBTOA.aBB  —  Action  against  Fubohasbb — 
Complaint  —  Ambndment  —  Admisbibilitt  of 
EviDBNOB — ^Instbuctions — Habmt.bss  Ebbob. 

1.  A  purchaser  of  land,  who,  through  a,  mis- 
take in  the  description  in  his  deed,  has  only  an 
equitable  interest,  which  he  can  enforce  in  s 
suit  to  reform  the  instrument,  has  a  sufficient 
title  to  the  land  to  support  a  chattel  mortgage 
on  the  crops. 

2.  In  an  actiom  by  a  mortgagee  against  the 
purchaser  of  mortgaged  crops,  the  purchaser's 
title  to  the  land  on  which  they  were  grown  was 
disputed,  but  no  question  was  raised  as  to  the 
mortgagor's  title  to  any  particular  part  of  the 
tract  ~Sdd,  that  evidence  showing  on  what 
part  of  the  tract  the  crop  was  raised  was  im- 
material. 

3.  In  an  action  by  a  mortgagee  against  the 
purdiasev  of  mortgaged  crops,  it  appeared  that 
the  mortgagor,  through  a  mistake  in  the  conv^- 
ance  to  him,  had  only  an  equitable  interest  In 
die  land,  but  that  it  was  sufflcient  to  support 
the  mortgage.  'HM,  that  an  instruction  that 
plaintiff  could  not  recover  unless,  at  the  time 
the  mortgage  was  executed,  the  mortgagee  had 
a  present  interest  in  the  land  as  distinguished 
from  a  mere  expectation  that  he  would  acquire 
such  interest  and  unless  the  land  conveyed  to 
the  mortgagor  was  the  same  as  that  described 
in  the  mortgage,  was  erroneous. 

4.  Under  a  complaint  alleging  that  defend- 
ant bought  and  received  property  covered  by 
plaintiff's  chattel  mortgage,  plaintiff  cannot  re- 
cover if  defendant  merely  received  the  property 
as  agent  for  others  who  were  the  purchasers. 

5.  In  an  action  by  a  mortgagee  to  recover 
the  value  of  a  mortgaged  crop  purchased  by  de- 
fendant there  was  a  conflict  of  evidence  as  to 
whether  the  crop  was  raised  oo  the  land  de- 
scribed in  plaintiff's  chattel  mortgage.  'HM, 
that  the  court  properly  refused  to  charge  that 
the  mortgage  was  a  lien  on  the  crops  described 
in  the  mortgage. 

6.  Where  a  material  fact  is  established  by 
the  uncontroverted  evidence,  it  is  error  for  the 
court  to  refuse  to  charge  as  to  the  existenos 
of  such  fact 

7.  A  purchaser  of  mortgaged  property  is  not 
a  bailee  of  the  mortgagor,  and  in  an  action 
against  him  by  the  mortgagee  to  recover  the 
value  of  the  property  he  is  not  rostricted  to 
such  defeases  only  as  could  have  been  made 
had  the  action  been  brought  against  the  mort- 
gagor. 

8.  In  an  action  by  a  mortgagee  to  rocorer  the 
value  of  a  mortgaged  crop  "purchased  and  re- 
ceived" by  defendant  in  which  it  appeared  that 
defendant  did  not  purchase  for  himself,  but  as 
agent  for  others,  the  court  errod  in  refusing  to 
allow  plaintiff  to  amend  his  complaint  to  show 
that  defendant  received  the  mortgaged  proper- 
ty. 

Appeal  from  circuit  court,  Cullman  county; 
H.  C.  Speake,  Judge. 

Action  by  A.  E.  Fields  against  J.  H.  Earter. 
There  was  Judgment  for  defendant,  from 
which  plaintiff  appeals.    Reversed. 
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After  all  tbe  evidence  was  Introduced,  and 
before  the  court  gare  tbe  general  charge  to 
the  jury,  the  plaintiff  moved  the  court  to  al- 
low htm  to  amend  the  complaint  on  file,  as  fol- 
lows: "Plaintiff  claims  of  the  defendant  the 
sum  of  one  thousand  dollars  as  damages  from 
the  defendant,  and  for  cause  of  action  shows: 
Plaintiff  was  at  tbe  ttane  hereinafter  com- 
plained of,  and  is  now,  the  owner  and  bolder 
of  a  mortgage  executed  to  him  by  one  J.  M. 
Persall  and  wife,  J.  R.  Persall,  on  or  about 
tbe  18th  day  of  August,  1890,  and  duly  re- 
corded on  the  30th  day  of  August,  1890,  in  tbe 
office  of  the  probate  Judge  in  Cullman  connt7, 
Alabama,  In  volume  12,  page  121,  of  the  Mort- 
gage Records,  which  was  executed  to  secure 
a  bona  fide  Indebtedness  of  $800  then  and 
there  contracted  vrith  plaintiff,  and  which  re- 
mains unpaid  in  part  to  this  day.  And  said 
mortgage,  besides  conveying  legal  title  to 
other  property,  conveyed  to  plaintiff  the  equi- 
table title  in  and  to  all  the  crops  of  cotton 
raised  or  caused  to  be  raised  by  the  said  J. 
M.  Persall  during  the  year  1892.  Said  3.  M. 
Persall  raised  cotton  daring  the  year  1892, 
which  cotton  was  sabject  to  plaintUTs  said 
mortgage  and  equitable  lien,  and  the  defend- 
ant, with  Icnowledge  or  notice  of  plalntUTs 
Uen  thereon,  did  buy  or  receive  within  one 
year  before  the  commencement  of  this  action 
■even  bales  of  said  cotton,  of  the  value  of  one 
thousand  dollars,  which  said  cotton  the  de- 
fendant sold  and  removed  or  caused  to  be  re- 
moved beyond  plalntltTs  reach,  or  by  taking 
In  his  name  from  Cullman  to  Birmingham  de- 
prived the  plaintiff  of  the  opportunity  of  en- 
forcing his  said  lien  upon  said  cotton,  or  cana- 
«d  tbe  same  to  be  so  mixed  with  other  cotton 
as  to  be  indistinguishable  therefrom;  by  rea- 
fion  of  which  acts  of  tbe  defendant  plaintiff 
was  prevented  from  enforcing  his  said  lien 
thereon  under  his  mortgage.  And  by  tbe 
aforesaid  wrongful  acts  of  the  defendant, 
which  were  done  without  plalntltTs  consent, 
tbe  Uen  of  plaintiff  in  said  cotton  has  been 
destroyed,  to  his  great  damage  as  aforesaid; 
and  hence  this  salt."  Tbe  court  overruled 
this  motion,  refused  to  allow  tbe  amendment 
of  said  complaint,  and  to  this  ruling  the  plain- 
tiff duly  excepted. 

Tbe  plaintiff  requested  the  court  to  give  to 
tbe  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  them  as  asked:  (1)  "Under  the 
evidence  in  this  case  I  charge  you,  grentlemen 
of  the  Jury,  that  If  you  bdieve  from  the  evi- 
dence that  Karter,  tbe  defendant,  paid  W.  H. 
Jones  for  bis  services  in  buying  cotton  in.  the 
fall  of  1892,  and  said  Jones  purchased  cotton 
belonging  to  Persall  grown  upon  lands  known 
as  the  'Archy  Place,'  in  Cullman  county,  Ala- 
bama, and  the  same  was  shipped  in  the  name 
of  defendant  Karter,  then  Karter  is  liable  in 
this  action  to  plaintiff  for  the  cotton  so  pur- 
chased." (2)  "If  the  Jury  believe  from  the 
evidence  fbat  defendant,  Karter,  received  cot- 
ton grown  upon  the  farm  cultivated  by  Persall 
during  the  year  1892,  and  shipped  the  same 
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in  his  name,  this  was  such  a  conversion  and 
destruction  of  plaintiff's  lien  thereon  as  would 
entitle  the  plaintiff  to  recover  in  this  action, 
and  your  verdict  will  be  in  favor  of  the  plain- 
tiff for  the  reasonable  value  of  the  cotton, 
with  lawful  interest  thereon  from  the  date  of 
such  conversion."  (3)  "If  the  Jury  believe 
from  the  evidence  that  Persall  hauled  the  cot- 
ton in  controversy  off  the  place,  and  let  tbe 
defendant,  Karter,  ship  said  cottMi  to  Smith 
&  Coughlan,  In  the  city  of  Birmingham,  and 
at  the  time  he  received  tbe  same  paid  Persall 
for  said  cotton,  or  caused  him  to  be  paid  there- 
for, although  the  Jury  may  believe  that  Jones, 
who  purchased  said  cotton,  was  acting  as  tbe 
agent  of  Smith  8c  Coughlan,  and  thereby  tbe 
rights  of  plaintiff  in  said  cotton  under  his 
mortgage  were  destroyed,  and  plaintiff  pre- 
vented from  enforcing  said  rights,  this  is  such 
an  Intoference  with  the  rights  of  the  plain- 
tiff by  defendant  as  will  entitle  the  plain- 
tlfl  to  recover  In  this  action."  (4)  "The  court 
charges  the  Jury  that  said  mortgage,  if  un- 
paid, was  a  lien  upon  the  crops  grown  upon 
the  lands  described  therein  In  the  year  1892, 
and  that  Karter  bad  notice  of  said  lien."  (6) 
"The  court  charges  the  Jury  that  the  said 
mortgage  in  evidence  was  a  lien  upon  the 
crops  grown  upon  the  lands  described  in  said 
mortgage  in  the  year  1882,  and  that  said  de- 
fendant, Karter,  had  notice  of  said  Uen;  and 
that,  if  they  believe  from  the  evidence  that 
said  Karter  did  any  act  during  the  fall  of 
1892  which  deprived  said  Fields  of  the  oppor- 
tunity of  enforcing  said  lien,  then  said  Karter 
is  liable  in  this  action,  and  their  verdict  must 
be  for  the  plaintiff."  (6)  "I^e  court  charges 
tbe  Jury,  at  tbe  request  of  the  plaintiff,  in 
writing,  that  If  they  believe  tbe  evidence  they 
must  find  in  favor  of  the  plaintiff,  and  assess 
his  damages  at  tbe  amount  that  the  evidence 
shows  the  cotton  was  reasonably  worth." 
(7)  "The  court  charges  tbe  Jury  that  if  they 
believe  the  evidence  they  must  find  in  favor 
of  tbe  plaintiff  in  this  cause."  (8)  "Under  Hut 
evidence  in  this  case,  I  charge  you,  gentle- 
men of  the  Jury,  that  the  execution  of  the  deed 
and  mortgage  were  part  of  one  and  the  samn 
transaction."  (9)  "The  court  charges  the  Jury 
that  it  makes  no  difference  how  the  defend- 
ant was  acting,— for  himself,  or  for  Smith  & 
Coughlan,  or  some  other  person,— if  he,  either 
by  himself,  or  his  clerks,  or  i)ei8ons  working 
for  him,  took  possession  of  said  cotton  in  evi- 
dence, and  removed  or  shipped  it  from  Gull- 
man  to  Birmingham  away  from  Cullman,  and 
the  Jury  believe  he  did  this  from  all  the  evi- 
dence, and  believe  from  the  evidence  that 
Fields  had  a  Uen  upon  it,  then  said  Karter 
is  liable  in  this  action,  and  the  verdict  of  tbe 
Jury  must  be  for  the  plaintiff."  (10)  "In  this 
case,  under  the  evidence,  the  defendant,  Kar- 
ter, Is  not  entitled  to  make  any  other  defense 
than  could  have  been  made  by  the  mortgagor, 
PersaU.  Karter,  the  defendant,  was  and  is  a 
mere  bailee  acquiring  possession  from  tbe 
mortgagor,  and  not  a  pnrcbaaer  of  tbe  cotton 
for  value  without  notice." 
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At  the  request  of  the  defoidant  the  conrt 
gave  to  the  jury  the  following  written  cbaiv 
ges,  to  the  giving  of  each  of  which  the  plain- 
tiff separately  excepted:  (1)  "The  court  char- 
ges the  Jury  that  the  burden  of  proof  Is  on 
the  plaintiff  to  prove  to  the  reasonable  satis- 
faction of  the  Jury  that  the  cotton  In  contro- 
versy was  grown  by  J.  M.  Persall,  or  was  a 
part  of  his  crop  raised  by  him  during  the 
year  1892  on  land  In  which  the  said  Persall 
has  a  present  Interest  at  the  time  of  the 
execution  of  the  mortgage  as  distinguished 
from  a  mere  belief,  hope,  or  expectation  that 
he  would  acquire  such  Interest  In  the  future; 
and  unless  these  facts  are  established  by  the 
evidence  in  this  case  to  the  reasonable  satis- 
faction of  the  jury,  then  your  verdict  should 
be  for  the  defendant"  (2)  "Unless  the  Jury 
are  reasonably  satisfied  from  the  evidence  in 
this  case  that  J.  M.  Persall,  at  the  time  of  the 
execution  of  the  mortgage  to  Fields,  introdu- 
ced in  evidence,  had  a  present  interest  in  the 
Archy  place,  as  distinguished  from  a  mere 
belief,  hope,  or  expectancy  that  he  would  In 
future  acquire  such  interest,  then  yonr  ver- 
dict Should  be  for  the  defendant."  (3)  "Un- 
less the  Jury  are  reasonably  satisfied  from  the 
evidence  In  this  cause  that  the  Archy  place 
is  the  same  land  as  that  described  In  the  mort- 
gage introduced  In  evidence,  then  the  verdict 
of  the  Jury  should  be  for  the  defendant"  (4) 
"The  court  charges  the  Jury  tiiat  if  they  be- 
lieve from  the  evidence  that  at  the  time  of 
the  execution  of  the  mortgage  that  Persall 
had  not  a  present  interest  In  the  land  on 
which  the  cotton  was  raised,  but  only  had  a 
mere  belief,  hope,  or  expectation  that  be 
would  in  future  acquire  an  interest  in  said 
lands,  the  plaintiff  cannot  recover  In  this  ac- 
tion, and  your  verdict  should  be  for  the  de- 
fendant" (5)  "Unless  the  Jury  are  reasona- 
bly satisfied  from  the  evidence  in  this  cause 
that  the  cotton  sued  for  was  grown  on  the 
lands  described  in  the  mortgage  In  evidence, 
then  your  verdict  must  be  for  the  defendant" 
(6)  "Unless  the  Jury  are  reasonably  satisfied 
from  the  evidence  that  the  defendant  had  no- 
tice that  the  cotton  in  controversy  was  part  of 
the  crop  of  said  J.  M.  Persall  grown  during 
the  year  1892,  or  that  facts  sufScient  were 
brought  to  his  knowledge  to  put  him  on  in- 
quiry, which.  If  properly  and  diligently  pur- 
sued by  him,  would  have  brought  to  his 
knowledge  that  said  cotton  was  the  cotton  of 
said  Persall  grown  by  him  on  the  Archy 
place,  and  on  which  plaintiff  had  a  mortgage, 
then  the  plaintiff  cannot  recover,  and  your 
verdict  must  be  for  the  defendant"  (7)  "The 
Jury  may  look  to  the  fact,  if  it  be  a  fact,  to- 
gether with  all  the  evidence  in  the  case,  that 
the  witness  Jones  went  to  Birmingham,  Ala- 
bama, and  settled  the  transaction  in  buying 
cotton  during  the  fall  of  1892  with  Smith  & 
Coughlan,  In  determining  whether  or  not  he 
was  the  agent  of  Smith  &  Ooughlan  or  the 
agent  of  Karter." 

There  w«:e  verdict  and  Judgment  for  the 
defendant    The  plaintiff  appeals,  and  assigns 


as  error  the  several  rulings  of  the  trial  conrt 
to  which  exceptions  were  reserved. 

WUl  F.  Brown,  B.  a  Hall,  and  George  EL 
Parker,  for  appellant  Oafer  &  Brown  and 
S.  T.  Wert,  for  appeUee. 

McCLHLLAN,  C.  J.    This  Is  an  action  oC 
trespass  on  the  case,  prosecuted  by  Fields 
against  Karter.    The  complaint  up(Mi  which 
the  trial  was  had  is  as  follows:    "Plaintiff 
sues  to  recover  of  the  defendant  the  sum  of 
one  thousand  dollars,  and  for  cause  of  action 
alleges  the  following:    Plaintiff  was  at  the 
time  hereinafter  complained  of,  and  is  now, 
the  owner  and  header  of  a  mortgage  execute^ 
to  him  by  one  J.  M.  Persalland  wife,  J.  B. 
Persall,  on  or  about  the  18th  day  of  August 
1890,  and  duly  recorded,"  etc,  "which  was 
executed  to  secure  a  bona  fide  indebtedness 
of  $800  then  and  there  contracted  vi^th  plain- 
tiff, and  which  remains  unpaid  in  part  to  this 
day.    And  said  mortgage,  besides  conveying 
legal  title  to  other  property,   conveyed   to 
plaintiff  the  equitable  title  in  and  to  all  the 
crop  of  cotton  raised  or  caused  to  be  raised 
by  the  said  J.  M.  Persall  during  the  year 
1892.    Said  Persall  raised  cotton  during  tbt 
year  1892,  which  cotton  was  subject  to  plaln- 
tltPa  said  mortgage  and  equitable  lien;   and 
the  defendant,  with  knowledge  or  notice  of 
plaintiff's  lien  thereon,  did  buy  and  receive, 
within  one  year  before  the  commencement  of 
this  action,  seven  bales  of  said  cotton,  of  the 
value  of  three  hundred  dollars,  which  said 
cotton  he  sold  and  removed,  or  caused  to  be' 
removed,  beyond  plaintUTs  reach,  or  caused 
the  same  to  be  so  mixed  with  other  cotton 
as  to  be  indistinguishable  therefrom,  by  rea- 
son of  which  said  acts  of  defendant  plaintiff 
is  prevented  from  enfM^ng  bis  said  Ilea 
thereon   under   bis   mortgage;   and    by   the 
aforesaid  wrongful   acts  of  the  defendant, 
which  were  done  without  plaintiff's  consent, 
the  lien  of  plaintiff  in  said  cotton  has  been 
destroyed,  to  his  great  damage;  heace  thiB 
suit"  Plaintiff  Introduced  In  evidence  a  mort- 
gage executed  to  him  on  August  18,  1890, 
by  Persall  and  wife,  covering  certain  159.78 
acres  of  land  in  Cullman  county,  and  crops 
of  cotton  to  be  grown  thereon  in  certain 
years.  Including  1892,  and  proved  that  Persall 
raised  from  seven  to  nine  bales  of  cotton  on 
this  land  in  1892;   that  he  hauled  as  many 
as  six  bales  of  cotton  from  this  land  during 
the  fall  and  early  winter  of  that  year;   that 
these  six  bales  were  paid  for  by  the  defend- 
ant either  for  himself  or  as  agent  for  a  Bir- 
mingham cotton  firm,  and  that  they  were 
shipped  to  said  firm  by  the  defendant    The 
points  of  main  controversy  in  the  case  were 
two  only:    First,  whether  plaintiff  acquired 
any  lien  on  the  cotton  by  virtue  of  tiie  mort- 
gage;  and,  second,  whether  Karter  bought 
and  received  the  cotton,  and  removed  it  out 
of  plalntltTs  reach,  as  averred  in  the  com* 
plaint.    And  as  to  the  first  inquiry  It  is  In- 
sisted that  Persall  had  no  such  interest  In 
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the  land  when  the  mortgage  was  ezecated 
In  1890  as  wonld  enaUe  him  to  vest  in  the 
mortgagee  an  equitable  title  to  crops  to  be 
raised  In  1892.  The  evidence  aa  to  Persall's 
Interest  was  aa  follows:  The  land  constl' 
tDted  a  Sam  known  as  the  "Archy  Place." 
Fields  boaght  it  from  Archy,  and  while  the 
latter  was  still  In  possession  of  it,  holding 
It  for  Fields,  he  (Fields)  sold  the  place  to 
Persall,  and  directed  Andiy  to  put  the  latter 
In  possession,  which  was  done.  Fields  exe- 
cuted to  Persall  a  deed  which  was  intended 
to  convey  this  Archy  place  to  him,  but  by 
mutual  mistake^  or  the  mistake  of  the  scriv- 
enex,  of  which  neither  party  was  aware  at 
the  time,  one  80  acres  of  the  place  was  mis> 
'  described.  The  sale  being  on  credit,  as  soon 
as  this  deed  was  delivered  to  Persall,  he  ex- 
ecuted and  delivered  the  mortgage  to  Fields 
to  secure  the  payment  of  the  purchase  mcmey, 
both  instruments  being  written  and  signed  at 
the  same  time  and  d^vered,  first  the  deed, 
and  then  the  mortgage  back.  In  immediate 
succession.  The  mortgage  correctly  describes 
the  land.  Upon  the  consummation  of  this 
transaction,  Peisall  had  a  right  to  the  imme- 
diate possession  of  the  land,  which  was  Im- 
mediately vested  in  him.  The  mortgage 
which  perfected  this  right  also  in  terms  vest- 
ed the  equitable  title  to  the  subsequently 
raised  cotton  In  Fields,  and  It  is  therefore 
to  be  taken  that  Persall  had  the  right  to 
Immediate  possession  at  the  moment  this 
equity  to  the  cotton  passed.  He  then  also 
had  the  further  right  to  a  correction  of 
Fields'  conveyance  of  the  land  to  him,  the 
absolute  right  to  have  Fields  execute  to  him 
a  conveyance  to  that  part  of  the  Archy  place 
which  had  by  mutual  mistake  been  omitted 
from  or  Incorrectly  described  In  the  deed 
which  Fields  had  executed.  It  Is  to  be  as- 
sumed that  Fields  would  have  recognized 
this  right,  and  at  once  have  voluntarily  exe- 
cuted a  proper  conveyance;  but,  if  he  re- 
fused, Persall  had  a  plain  remedy  In  chan- 
cery to  effectuate  his  right  to  have  a  proper 
and  correct  deed  to  the  land  he  had  pur- 
chased. Reaffirming  the  doctrine  of  Paden 
T.  BeUenger,  87  Ala.  675,  6  South.  851,  it  is 
yet  clear  to  tis  that  this  case  does  not  fall 
within  that  principle,  but  that  P^sall's 
rights  existing  at  the  moment  the  mortgage 
was  executed  to  a  perfect  deed  to  the  Archy 
place,  and  to  the  Immediate  possession  there- 
of, constituted  a  distinct  and  substantial 
equitable  interest  In  the  land,  quite  sufBdrat 
to  support  the  mortgage  of  crops  to  be  g^rown 
thereon  in  subsequent  years.  One  of  our 
cases  goes  much  farther  than  this,  and  prob- 
ably too  far.  Hurst  v.  Bell,  72  Ala.  336. 
The  evidence  showing  this  sufficient  Interest 
In  Persall  was  free  from  conflict  or  adverse 
inferences.  The  court  might  have  charged 
the  jury  affirmatively  upon  it  on  the  hypothe- 
sis of  their  belief  of  the  evidence.  And  there 
being  no  controversy  In  the  case  as  to  Per- 
sall's Interest  in  the  whole  of  the  Archy 
place,  the  inquiry  as  to  whether  the  cotton 


In  question  was  grown  upon  one  or  anotlier 
part  of  that  place  was  immaterial,  and  testi- 
mony should  not  have  been  received  upon  it. 
Upon  the  same  considerations  the  first,  sec- 
ond, and  third  charges  given  for  defendant 
must  be  held  to  have  been  abstract,  confus- 
ing, and  misleading,  and  therefore  improp- 
erly given,  though,  as  they  asserted  a  correct 
proiMsltion  of  law,  the  judgment  would  not 
necessarily  be  reversed  on  account  of  them. 

The  complaint  alleging  that  Karter  "did 
buy  and  receive"  the  cotton  upon  which  plain- 
tiff had  an  equitable  lien,  it  was  essential 
to  recovery  that  the  Jury  should  be  reason- 
ably satisfied  that  he  both  bought  and  re- 
ceived the  cotton.  The  evideace  was  clear 
that  he  received  cotton  from  Persall  which 
the  testimony  tended  to  show  was  grown  on 
the  Archy  {dace,— the  land  described  In  the 
mortgage;  but  there  was  a  conflict  in,  or 
conflicting  Inferences  afforded  by,  the  evi- 
dence as  to  whether  he  bought  the  cotton,— 
one  phase  of  the  evidence  going  to  show  that 
one  Jones,  as  the  agent  of ,  and  being  paid  for 
his  services  by,  Smith  &  Coughlan,  purchased 
the  cotton,  and  that  ECarter,  as  their  agent 
or  cashier,  paid  for  It  with  their  funds,  and 
shipped  it  to  them.  Then,  too,  It  was  not 
directly  proved  that  the  cotton  which  Persall 
sold  was  raised  on  the  Archy  place;  but  that 
was  matter  of  inference.  On  this  state  of 
case  the  court  very  properly  refused  to  give 
the  several  affirmative  charges  requested  by 
plaintiff,  and  also  charges  1,  2,  3,  4,  6,  and  9. 

Charge  8  should  have  been  given  for  plain- 
tiff. The  execution  of  the  deed  and  mortgage, 
respectively,  were  parts  of  one  and  the  same 
transaction  on  the  uncontroverted  evidence. 
Karter,  on  no  aspect  of  the  evidence,  was 
Persall's  bailee.  This  consideration  suffices 
to  condemn  plalntltTs  tenth  charge. 

If  the  refusal  of  the  court  to  allow  the  pro- 
posed amendment  of  the  complaint  was  er- 
ror, it  cannot  be  said  not  to  have  prejudiced 
the  plaintiff.  The  purpose  of  the  amend- 
ment was  to  meet  that  phase  of  the  evidence 
which  tended  to  show  that,  though  Karter 
did  not  buy  Persall's  cotton,  he  yet  received 
and  shipped  it  with  notice  of  plaintiff's  Hen, 
and  thereby  deprived  plaintiff  of  the  benefit 
of  his  lien,— a  state  of  facts  which  was  not 
cotmted  on,  as  we  have  seen,  in  the  original 
complaint  There  was  evidence  before  the 
Jury  tending  to  support  this  amended  count 
at  the  time  It  was  offered,  and  it  is  immate- 
rial whether  It  was  adduced  by  plaintiff  or 
by  defendant  The  proposed  count  presented 
a  good  cause  of  action.  The  refusal  to  al- 
low It  to  be  filed  Is  not,  therefore,  brought 
within  the  principles  declared  in  Beavers  ▼. 
Hardie,  69  Ala.  570,  but  was,  we  think,  in 
violation  of  the  statute  as  It  has  been  liber- 
ally construed  by  this  court  Insurance  Co. 
V.  De  Jamett,  111  Ala.  248,  19  ^outb.  993, 
and  authorities  there  cited. 

We  deem  the  foregoing  a  sufficient  expres- 
sion of  our  views  upon  this  case  for  the  pur- 
poses of  another  trial,  without  considerinK, 
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and  dlsciiBElns  In  detail  rulings  of  the  trial 
conrt  on  the  admissibility  of  testimony,  etc. 
Reversed  and  remanded. 


(121  Ala.  308) 

FRAZIER  et  al.  t.  McWHIRTBR  et  aL 
(Supreme  Ck>urt  of  Alabama.    April  20,  1896.) 

B^LBOTIONS— FbOBATB  JuDSB— JUBISDIOTION— StJBB- 
TIS»— CiOaTS— EXKOUTIOK. 

1.  Under  Code  1886,  {  423,  aathoiizing  the 
probate  jadge  in  election  contests  to  examine 
the  ballots,  and,  after  hearing  the  evidence,  to 
giye  judgment,  and  section  2837,  authorizing 
him  to  adjudge  the  costs  against  the  unsuccess- 
ful party,  he  has  no  authority  to  tax  the  costs 
against  the  sureties  for  costs  of  the  unsuccess- 
ful party. 

2.  Where  a  judgment  against  sureties  for 
'Costs  in  an  election  contest  is  void,  the  court 
jdll  quash  the  execution  thereon  and  vacate 
the  judgment. 

Appeal  from  circuit  court,  Marlon  county; 
Thomas  R.  Roulhac,  Judge. 

Action  by  M.  M.  Frazler  and  others  against 
John  M.  McWblrter  and  others.  There  was  a 
judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed. 

This  action  counted  upon  a  bond  given  by 
the  defendants  as  sureties  for  the  court  costs 
In  the  contest  of  the  election  of  tax  collector 
of  Marlon  county.  It  was  averred  in  the  com- 
plaint that  the  contestant  was  cast  In  the 
contest,  and  that  judgment  was  accordingly 
rendered  against  him  and  the  sureties  on  his 
said  bond  for  the  costs  of  suit,  and  that  said 
costs  had  never  been  paid  by  the  defendants, 
or  either  of  them.  The  defendants  pleaded 
the  general  issue,  and  a  special  plea  in  which 
they  set  up  that  the  plaintiff  ought  not  to  re- 
cover in  this  case,  because  judgment  had  been 
rendered  on  said-  bond  by  the  probate  court 
of  Marlon  connty;  that  said  court  had  juris- 
diction of  the  subject-matter,  and  had  a  right 
to  render  said  judgment  against  these  defend- 
ants; and  that,  therefore,  said  bond  Is  merged 
In  the  said  judgment  The  judgment  refer- 
red to  in  said  special  plea  was  made  an  ex- 
hibit to  the  bill,  and  Its  recitals  showed  that, 
after  hearing  the  contest,  judgment  was  ren- 
dered in  favor  of  the  contestee  and  against 
John  M.  McWhlrter,  WoodrafT  Miles,  and  T. 
W.  McWhlrter  on  the  bond  Involved  in  the 
present  suit,  for  |250,  and  also  a  judgment 
for  $250  against  J.  M.  McWhlrter,  Andrew  J. 
McWhlrter,  H.  W.  Palmer,  J.  W.  Palmer,  and 
T.  W.  Wlgglton  on  another  bond,  which  was 
given,  to  secure  the  costs  in  said  contest,  after 
the  execution  of  the  bond  here  sued  on.  To 
the  special  plea  filed  by  the  defendants  the 
plaintiff  demurred  upon  the  following 
grounds:  (1)  That  said  plea  is  InsuflBcient, 
because  it  shows  on  Its  face  tliat  the  alleged 
judgment  is  void,  in  that  It  was  based  on  two 
bonds  executed  by  different  persons,  and 
judgment  was  thereon  rendered  against  dif- 
ferent and  distinct  parties;  (2)  the  probate 
court  had  no  jurisdiction,  power,  or  authority 
to  render  said  judgment  This  demurrer  was 
OTerruled.    To  the  special  plea  the  plalntifl 


filed  a  replication,  in  which  he  alleged  that, 
after  the  rendition  of  the  judgment  as  alleged 
and  set  out  In  the  fecial  plea  of  the  defend- 
ants, the  said  probate  court  on  motion  of 
said  defendants,  quashed,  set  aside,  and  an- 
nulled said  judgment  and  the  execution  Issued 
thereunder,  and  that,  therefore,  the  defend- 
ants were  estopped  to  allege  the  validity  of 
said  judgment.  The  plaintiff,  for  further 
replication  to  said  plea,  alleged  that  the  judg- 
ment which  was  executed  as  a  part  of  said 
plea  was  void,  and,  further,  that  the  probate 
judge  who  rendered  the  said  judgment  for 
costs  against  the  sureties  on  said  bond  was 
without  power  or  authority  to  render  said 
judgment,  and  that,  therefore,  the  bond  here 
sued  on  was  not  merged  in  said  alleged  judg- 
ment On  motion  of  the  defendants  this 
special  replication  was  stricken  from  the  file. 
On  the  trial  of  the  cause  the  following  facts 
were  disclosed:  At  the  August  election,  1892, 
M.  M.  Frazler  and  John  M.  McWhlrter  were 
candidates  for  the  office  of  tax  collector  of  Mar- 
lon county.  On  the  returns,  M.  M.  Frasler  was 
declared  elected,  and  the  said  McWhlrter  In- 
stitnted  a  contest  of  the  said  election  before 
Hon.  W.  H.  Matthews,  then  probate  judge  of 
Marion  county,  ppon  the  institution  of  this 
contest  the  contestant  John  M.  McWhlrter, 
under  the  provisions  of  section  398  et  seq.  of 
Code  of  1886,  made  and  delivered  the  fidlow- 
Ing  bond  for  the  contest  of  said  election: 

"John  M.  McWhlrter  vs.  M.  M.  Frazler; 
*  *  •  Bond.  We  hereby  acknowledge  our- 
selves contestant  John  M.  McWhIrter's  se- 
curity for  the  court  costs  of  the  contest  in  the 
within  case,  to  the  extent  of  two  hundred  and 
fifty  dollars.  This  August  19th,  1892.  [Sign- 
ed] John  M.  McWhlrter,  Woodruff  Miles,  T.  A. 
McWhlrter. 

."Approved  this  Aug.  19th,  1892.  Walter 
H.  Matthevrs,  Judge  of  Probate." 

This  Is  the  bond  here  sued  upon. 

It  was  further  shown  that  during  the  pro- 
ceedings of  the  contest  before  the  probate 
judge.  It  was  discovered  that  the  costs  ln> 
curred  up  to  that  time  exceeded  $250,  for  the 
security  of  which  the  bond  here  sued  on  was 
given,  ahd  that,  therefore,  an  additional  bond 
of  $250  was  required  of,  and  executed  by,  the 
defendant,  with  different  sureties,  and  con- 
taining a  waiver  of  exemptions,  and  that  it 
was  upon  this  bond  judgment  was  ren- 
dered at  the  same  time  It  was  rendered  upon 
the  bond  here  sued  on. 

Upon  the  Introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  defendants, 
gave  the  general  affirmative  charge  In  their 
favor,  and  refused  to  give  the  general  afflim- 
ative  charge  requested  by  the  plaintiff.  To 
each  of  these  rulings  the  plaintiff  separately 
excepted.  There  were  verdict  and  Judgment 
for  the  defendants.  The  plaintiff  appeals, 
and  assigns  as  error  the  giving  of  the  affirm- 
ative diarge  requested  by  the  defendants,  and 
the  refusal  to  give  the  charge  requested  by  the 
plaintiffs. 

Daniel  Collier,  for  appellamta. 
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TYSON,  J.  The  right  of  the  plaintiff  to 
maintain  this  snlt  Is  unquestionable.  Code 
1886,  II  398,  417;  Dean  t.  Wltherlngton,  116 
Ala.  575,  22  South.  860;  Wilson  t.  Duncan, 
114  Ala.  ^0,  21  South.  983;  HlUlard  v.  Brown, 
103  Ala.  318,  15  South.  605.  The  demurrer 
should  have  been  sustained  to  the  special  plea 
of  the  defendants  setting  up  the  decree  of  the 
probate  court  in  which  the  costs  of  the  contest 
were  adjudged  against  the  defendants  as  sure- 
ties upon  the  Instmment  executed  by  them, 
and  approved  by  the  Judge  of  probate,  given 
as  security  for  the  costs  of  the  contest,  as 
provided  by  section  417  of  Code  of  1886,  and 
ordering  execution  to  l>e  Issued  against  them 
for  the  costs,  since  It  was  a  nullity  and  void. 
So  much  of  the  decree  or  Judgment  as  went 
beyond  confirming  or  annulling  the  election 
altogether  was  In  excess  of  the  jurisdiction 
conferred  upon  him  by  section  423  of  CJode  of 
1886,  providing,  where  the  contest  is  insti- 
tuted before  a  probate  judge,  that  "such  Judge 
of  probate  has  authority  to  make  an  examina- 
tion of  the  ballots  given  in  such  electlmi,  so 
far  as  the  same  may  be  necessary  to  arrive 
at  a  correct  Judgment,  and  must  be  governed. 
In  the  trial  and  determination  of  such  contest, 
by  the  rules  of  law  and  evidence  governing 
the  determination  of  questions  of  law  and 
fact  In  the  courts  of  law  In  this  state,  so  far 
as  applicable;  and  after  hearing  the  allega- 
tions and  evidence,  must  give  Judgment,  ei- 
ther confirming  or  annulling  such  election  al- 
together, or  declaring  some  other  person  than 
the  one  whose  election  Is  contested  duly  elect- 
ed. In  all  contests  of  elections  for  the  office 
of  justice  of  the  peace  or  constable  or  for  any 
ofllce  which  is  filled  by  the  vote  of  a  single 
county,  except  for  members  of  the  general  as- 
nembly,  the  person  whose  election  is  contest- 
ed is  entitled  to  a  trial  by  jury,  the  issue  to 
be  made  up  under  the  direction  of  the  court 
and  a  jury  summoned  as  In  cases  in  the  pro- 
bate court"  It  will  be  noticed  that  no  provi- 
sion is  made  for  a  Judgment  for  costs  against 
the  unsuccessful  party,— much  less,  against 
the  sureties  upon  the  bond  for  the  security 
for  costs;  and  none  exists  authorizing  such  a 
judgment  by  the  Judge  of  probate  against  the 
sureties  in  the  cases  of  contesting  elections 
to  ofQces  filled  by  the  vote  of  a  single  county, 
except  members  of  the  general  assembly. 
However,  as  to  the  unsuccessful  party,  the 
court  could  have  adjudged  the  costs  against 
him,  in  favor  of  the  successful  party,  un- 
der section  2837  of  the  Code  of  1886.  .  But 
this  section  (2837)  does  not  provide  for  the 
adjudication  of  the  costs  against  the  sureties 
on  the  undertaking  of  the  unsuccessful  party 
for  the  costs.  We  do  not  doubt  that  If  the 
unsuccessful  party,  the  contestant  who  gave 
the  security  for  the  costs,  had  paid  any  part 
of  it  to  the  person  entitled  to  receive  it,  or 
bad  obtained  a  release  or  acquittance  from 
such  person,  such  payment  or  acquittance 
would  be  a  good  defense,  pro  tanto,  to  the 
present  suit.    Hllllard  v.  Brown,  supra.    The 


plea  was  subject  to  demurrer,  and  constituted 
no  defense  to  the  action. 

The  decree  or  Judgment  of  the  probate  judge 
adjudging  the  costs  against  the  sureties  upon 
the  bond  of  the  contestant  in  the  contest  case, 
and  ordering  execution  against  them,  being 
void,  on  account  of  want  of  jurisdiction  to 
render  It,  the  probate  judge  on  a  subsequent 
day  correctly  granted  the  application  to  quash 
the  execution,  and  properly  entered  a  decree 
or  Judgment  vacating  the  former  Judgment 
in  this  respect  3  Brick.  Dig.  p.  581,  S  124. 
The  replication  setting  up  the  latter  proceed- 
ing vacating  the  judgment  or  decree  relied 
upon  by  the  defendants  In  their  special  plea 
was  sufficient 

There  was  error  in  giving  the  charge  re- 
quested by  the  defendants,  and  the  general 
affirmative  charge  requested  by  the  plaintiffs 
should  have  been  given.  The  judgment  must 
be  reversed,  and  the  cause  remanded.  Be- 
versed  and  remanded. 


(121  Ala.  316) 
UYINGSTON  T.  CUDD. 
(Supreme  Court  of  Alabama.  April  21,  1809.) 
HoBTSAfiss— SATigrxonoir  or  Bbooed— FasAi/rr. 
Under  Code  1886,  {  1066,  requiring  a  mort- 
gagee on  payment  and  request  of  the  mort- 
gagor to  satisfy  the  record,  or  forfeit  $200  to 
him,  the  mortgagee  la  liable  to  a  penalty, 
though  the  mortgagor  may  have  parted  with 
the  property. 

Appeal  from  circuit  court  Morgan  county; 
H.  C.  Speake,  Judge. 

Action  by  J.  H.  lilvingston  against  J.  J. 
Cudd.  There  was  a  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

A  demurrer  was  sustained  to  the  complaint 
as  originally  filed,  and  thereupon  the  plaintiff 
amended  his  complaint  so  as  to  read  as  fol- 
lows: "<1)  Plaintiff  claims  of  defendant  the 
sum  of  two  hundred  dollars,  for  the  failure  to 
enter  or  have  entered  satisfaction  of  a  mort- 
gage upon  the  margin  of  the  record  thereof, 
for  three  months  from  the  time  he  was  re- 
quested in  writing  so  to  do,  by  the  plaintiff; 
he,  the  defendant,  having  received  at  the  time, 
he  was  requested  In  writing  to  enter  said  sat- 
isfaction, iiayment  and  full  satisfaction  of  the 
amount  secured  by  said  mortgage;  which  said 
mortgage  was  executed  by  plaintiff  In  the  year 
1894,  namely  in  January  of  said  year,  and  was 
payable  to  defendant  Said  mortgage  was  re- 
corded In  the  office  of  the  judge  of  probate 
of  Morgan  county,  Alabama,  on  the  12th  day 
of  February,  1894.  Said  notice  to  defendant 
to  mark  said  mortgage  satisfied  as  above  aver^ 
red  was  made  In  writing  and  received  by  de- 
fendant before  the  commencement  of  this 
suit"  To  this  complaint  the  defendant  de- 
murred upon  the  ground  that  it  falls  to  aver 
that  at  the  time  notice  was  given  to  satisfy 
the  mortgage  the  plaintiff  was  the  owner  of 
any  property  covered  by  said  mortgage.  The 
court  sustained  this  demurrer,  and  the  plain- 


Digitized  by 


Google 


806 


2S  SOUTHERN  BEFORTEfi. 


(Ala. 


tiff  declining  to  {dead  further,  Judgment  was 
rendered  for  the  defendant.  The  plaintiff  ap- 
peals, and  agslgna  as  error  the  ruling  of  the 
court  In  sustaining  the  demurrer  to  the  amend- 
ed complaint 

O.  Kyle,  for  appellant  EL  W.  Godbey,  tor 
appellee. 

HARALSON,  J.  Before  the  amendment  of 
the  statute  in  respect  to  satisfying  mortgages 
on  the  record,  to  Its  present  form,  the  orig- 
inal section  of  the  Code  was,  "Any  mortgagee 
who  has  received  satisfaction  of  the  amount 
secured  by  such  mortgage,  must  if  the  same 
has  been  recorded,  at  the  request  of  the  mort- 
gagor, enter  satisfaction,"  etc.  Code  1886,  { 
2222.  As  amended  it  proyides  that  "If  a 
mortgage  which  Is  of  record  has  been  fully 
paid  or  satiafled,  the  mortgagee  or  the  trans- 
feree or  assignee  of  the  mortgage,  who  has  re- 
ceived payment  or  satisfaction,  must  on  the 
request  in  writing  of  the  mortgagor,  or  of  a 
judgment  or  other  creditor  of  the  mortgagor 
having  a  lien  or  claim  on  the  property  mort- 
gaged, or  of  a  purchaser  from  the  mortgagor, 
enter  the  fact  of  payment  or  satisfaction  on 
the  margin  of  the  record  of  the  mortgagee," 
etc.  Code  1806,  {  1066.  In  default  of  a  com- 
pliance within  two  months  thereafter  with 
such  request  be  forfeits  to  the  party  making 
the  request,  $200.  Under  the  terms  of  the 
section  as  amended  and  extended,  the  right  of 
the  mortgagor  to  demand  entry  of  satisfaction 
on  payment  of  the  mortgage  debt  has  not 
been,  in  any  event,  taken  away  or  abridged. 

In  Gay  v.  Rogers,  109  Ala.  624,  20  South. 
37,  In  speaking  of  this  statute,  it  was  said, 
that  when  a  mortgagee  avails  himself  of  the 
advantages  of  the  registration  act  and  pub- 
lishes to  the  world  that  he  has  a  lien  on  the 
property  of  the  mortgagor,  the  latter,  to  this 
extent  Is  injured  in  his  credit  and  ability  to 
utilize  his  means.  This  he  assumed  In  giving 
the  mortgage  security.  "When  the  lien  or 
mortgage  has  been  wholly  or  partially  satis- 
fled  by  payment,  fairness  and  justice  to  him 
demand  that  his  credit  be  restored.  The  mort- 
gagee having  published  to  the  world  the  exist- 
ence of  his  lien  or  claim,  when  It  has  been  re- 
moved, be  owes.  Independent  of  the  statute, 
a  moral  duty  to  his  debtor  to  give  the  same 
publicity  to  the  fact  that  the  property  of  the 
debtor  is  no  longer  incumbered.  The  statute 
makes  it  a  legal  duty  to  perform  a  moral  duty, 
and  Imposes  a  penalty  If  be  fails  to  discharge 
this  duty.    Scott  v.  Field,  75  Ala.  422." 

In  Iowa,  there  is  a  statute  prescribing  that 
"whenever  the  amount  due  on  any  mortgage 
Is  paid  off,  the  mortgagee,  or  those  legally  act- 
ing for  him,  must  acknowledge  satisfaction 
thereof  In  the  margin  of  the  record  of  the 
mortgage.  If  he  fails  to  do  so  within  six 
months  after  being  requested,  he  shall  forfeit 
to  the  mortgagor  the  sum  of  $26."  Judge 
Dillon  in  construing  this  statute  said:  "The 
record  of  the  mortgage  Is  constructive  notice 
to  the  world  of  the  existence  of  the  debt  and 


Incumbrance.  When  this  Is  paid,  the  statute 
has  provided  for  a  satisfaction  of  the  record, 
so  that  the  world  may  also  know  the  fact  of 
payment.  Unsatlsfled  mortgages  of  record 
tend  to  affect  the  pecuniary  standing  and  cred- 
it of  the  mortgagor  In  business  circles.  In 
view  of  these  considerations,  the  reasonable- 
ness of  the  statute  requiring  the  mortgagee 
to  acknowledge  payment  of  the  debt  in  as 
public  a  manner  as  the  mortgagor  had  ac- 
knowledged Its  existence.  Is  apparent"  Deet- 
er  V.  Crossley,  26  Iowa,  180. 

We  have  referred  to  the  foregoing  decisions 
as  confirmatory  of  the  opinion  we  entertain, 
that  under  this  statute,  a  mortgagor  though 
he  may  have  parted  with  his  Interest  In  the 
mortgaged  property,  still  has  a  substantial  in- 
terest in  having  an  entry  of  satisfaction  made 
upon  Its  record,  and  that  after  default  to  en- 
ter such  satisfaction  by  the  party  charged  with 
the  duty  of  making  the  same,  for  the  time 
specified,  on  proper  demand  of  the  mortgag^or 
to  do  so,  the  mortgagor  has  a  right  of  action 
against  him  to  recover  the  penalty  prescribed. 
The  court  erred  in  sustaining  the  demurrer  to 
the  amended  complahit  Reversed  and  re- 
manded. 


(in 
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BIRMINGHAM  WATERWORKS  GO.  «t  aL 

V.  HUMB. 
(Supreme  Court  of  Alabama.    April  20,  1890.) 

Bight  or  Husbabd  to  Wm's  Ceattzlb — Hin«»« 
or  Stook  —  FowBB  of  Appbopbiation  —  Ezaa- 

0I3B  —  EVIDEKCB  —  COVKON    LAW  —  FbBSUKP- 
TIONB. 

1.  As  between  husband  and  wife,  their  rights 
In  the  wife's  chattels  are  governed  by  the  law 
of  the  place  of  their  domicile  when  the  prop- 
erty is  received. 

2.  The  common  law  is  presumed  to  prevail  in 
Btatefl  judicially  known  to  be  of  common-law 
origin,  in  the  absence  of  evidence  to  the  con- 
trary. 

3.  Shares  of  stock  in  a  business  corporatioD 
belonging  to  a  wife  are  choses  in  action,  sub- 
ject to  the  husband's  common-law  power  of  ap- 
propriation. 

4.  Such  power  may  be  exercised  by  an  assign- 
ment of  the  shares  for  value. 

6.  A  pledge  by  a  husband  of  bis  wife's  shares 
of  stock  for  a  debt  of  his  own  is  an  exercise  of 
his  common-law  power  of  appropriation,  where 
he  intends  thereby  to  appropriate  the  stock  as 
his  own. 

6.  A  bin  alleging  that  a  wife  indorsed  a  cer- 
tificate of  shares  of  stock  to  enable  her  hus- 
band to  reduce  it  to  possession  or  to  pledge  it 
and  that  he  afterwards  pledged  it  sufficiently 
shows  his  intention  to  appropriate  the  sto<±  as 
his  own,  in  the  absence  of  a  demurrer. 

7.  A  husband  may  exercise  his  common-law 
power  of  appropriation  of  his  wife's  shares  of 
stock  without  any  concurrence  or  transfer  on 
her  part. 

Appeal  from  chancery  conrt  Jefferson  coun- 
ty; Thomas  Cobbs,  Chancellor. 

This  is  a  bill  filed  by  the  appellee,  W.  D. 
Hume,  against  the  Birmingham  Waterworks 
Company,  Paul  H.  Elarle,  its  president  J.  F. 
Graham,  its  secretary,  and  B.  C.  Johnson, 
seeking  to  have  a  transfer  on  the  books  of  the 
corporate  defendant  tor  all  shares  of  stock 
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claimed  by  the  appdiee.  The  case  made  by 
the  blU  ia  that  on  the  27tb  of  Febraary,  1895, 
the  Birmingham  Waterworks  Company  Is- 
Bued  a  certificate  to  Mis.  B.  G.  Johnson  for  11 
ahares  of  stock;  that  Mrs.  Johnson  was  then 
a  married  woman,  the  wife  of  J.  T.  Johnson, 
and  that  she  resided  with  her  husband  In  Ten- 
nessee, and  continued  to  reside  there  until 
after  the  6th  of  April,  1896;  that  on  the  6th 
of  April,  1896,  Mrs.  Johnson,  at  Knozvllle, 
Tenn.,  signed  the  blank  Indorsement  printed 
on  the  back  of  the  certificate  In  the  presence 
of  F.  L.  Bradley  and  her  hnsband,  and  the  In- 
dorsement was  left  blank;  that,  having  signed 
the  Indorsement,  she  delivered  the  certificate 
to  her  husband,  and  that  the  indorsement 
was  made  for  the  purpose  of  enabling  him  to 
reduce  it  to  possession,  to  sell,  transfer,  or 
pledge  It;  that  her  husband  delivered  the  cer- 
tificate to  Robblna  &  Gammon  as  security  for 
a  loan;  and  that  he  afterwards  paid  off  this 
loan,  and  they  reassigned  the  certificate  to 
him  on  the  7th  of  June,  1887.  The  blU  fur- 
ther shows:  niat  on  the  16th  of  January, 
1898,  J.  T.  Johnson,  "for  a  valnable  cmisld- 
eratlon,"  aa8lg:ned  the  certificate  to  the  ap- 
pellee. That  on  the  22d  of  January  appellee 
presented  thie  oertlflcate,  and  demanded  the 
issue  of  a  new  certificate  for  11  shares  to  him, 
and  that  the  defendant  corporation  refosed  to 
make  the  transfer.  It  is  alleged  that  be  la 
entitled  to  the  aid  of  a  court  of  eqnity  to  have 
the  transfer  made.  That  Mrs.  Johnson  claims 
to  be  the  owner  of  the  stock,  and  has  forbid- 
den the  corporation  from  making  the  transfer. 
It  is  then  alleged  that  since  the  6th  of  April, 
1893,  the  waterworks  company  has  declared 
dividends,  and  It  is  averred  that  J.  T.  John- 
son, from  and  after  the  6th  of  April,  1895,  be- 
came and  was  the  real  owner  and  holder  of 
the  stock,  and  entitled  to  the  dividends,  and 
that  on  the  10th  of  January,  1898,  "for  a  val- 
nable consideration,"  he  sold  and  transferred 
to  complainants  all  of  the  dividends  then  ac- 
emed  on  the  11  shares  of  stock  since  the  6tb 
ot  April,  1895,  and  by  his  attorney  be  had 
demanded  their  payment,  which  bad  been  re- 
fused. The  prayer  of  the  bill  is  that  the 
waterworks  company  be  compelled  to  trans- 
fer the  shares  of  stock,  and  issue  a  new  cer- 
tificate, and  to  account  for  and  pay  over  the 
dividends.  To  this  bill  the  defendants  de- 
rnilrred  upon  the  following  grounds:  "(1)  It 
appears  In  and  by  the  said  bill  of  complaint 
that  the  said  Beatrice  C.  Johnson  was,  at  the 
time  alleged  in  said  bill,  a  married  woman, 
and,  as  such,  th«  owner  of  the  stock  described 
in  the  said  bill  of  complaint,  and  It  appears 
from  said  bill  of  complaint  that  the  attempted 
transfer  by  said  Beatrice  C.  Johnson  was  in- 
sufficient in  law  to  transfer  and  assign  said 
stock,  in  this:  that  It  does  not  appear  that  the 
husband  of  the  said  Beatrice  C.  Johnson  sig- 
nified his  assent  and  concurrence  of  the  said 
transfer  as  required  by  \&yj.  (2)  It  appears  in 
and  by  the  allegations  of  said  bill  of  com- 
plaint that  the  said  Beatrice  C.  Johnson,  In 
and  by  the  said  attempted  transfer,  undertook 


to  pled^  her  property  as  security  (or  the 
debt  ot  her  said  husband,  contrary  to  the  stat- 
utes in  such  cases  made  and  provided.  (3)  It 
it  not  shown  in  and  by  said  bill  of  complaint 
that  complainant  ever  paid  value  for  the  said 
shares  of  stock."  On  the  submission  of  the 
cause  upon  the  demurrer,  the  chancellor  held 
that  they  were  not  well  taken,  and  decreed 
that  they  be  overruled.  From  this  decree  the 
respondents  appeal,  and  assign  the  rendition 
thereof  as  error.    Affirmed. 

Alex.  T.  London,  for  appellants.  James  B. 
Webb,  for  appellee. 

SHABPE!,  J.  As  between  the  husband  and 
the  wife,  their  rights  In  personal  property 
coming  to  the  wife  attach  under,  and  are  gov- 
erned by,  the  law  of  the  place  where  they  are 
domiciled  at  the  time  the  property  is  received. 
McAnally  v.  O'Neal,  66  Ala.  299;  Gluck  v. 
Cox,  76  Ala.  310;  8  Am.  &:  Eng.  Enc.  Law, 
675.  The  rule  is  established  here  that,  when 
the  contrary  is  not  shown,  it  will  be  presumed 
that  the  common  law  prevails  in  states  which 
are  judicially  known  to  be  of  common  origin 
with  this  state.  Inge  v.  Murphy,  10  Ala.  886; 
Connor  v.  Trawlck's  Adm'r,  87  Ala.  289;  Brad- 
ley V.  Harden,  78  Ala.  70;  1  Brick.  Dig.  p. 
349,  {  9.  The  case  of  Kennebrew  v.  Machine 
Co..  106  Ala.  377,- 17  South.  545,  cited  as  being 
opposed  to.  this  rule,  was  ruled  with  express 
reference  to  the  peculiar  legal  system  of  Lou- 
isiana, and  Is  not  In  conflict  with  the  rule 
stated.  Tennessee  having  an  origin  common 
with  that  of  the  older  states,  and  nothing 
appearing  in  the  bill  to  destroy  the  presump- 
tion of  the  reign  theie  of  common  law,  we 
must  apply  It  in  .determining  this  case. 

By  the  common  law,  the  husband  was  en- 
titled during  coverture  to  receive,  and  to  re- 
duce to  his  possession  and  ownership,  all 
choses  in  action  belonging  to  the  wife  at  the 
time  of  marriage,  or  which  may  accrue  to  her 
while  the  coverture  continues.  As  to  what 
acts  of  the  husband  will  amount  to  such  re- 
duction to  his  possession,  no  rule  has  been 
declared  which  vrlll  apply  with  precision  to 
the  varied  transactions  of  that  nature.  That 
the  husband  may  during  the  coverture.  In  the 
assertion  of  his  marital  rights  and  for  a  valu- 
able consideration,  assign  the  choses  in  action 
of  the  wife  which  are  capable  of  being  im- 
mediately reduced  to  possession,  so  as  to  vest 
at  least  the  beneficial  ownership  In  the  pur- 
chaser, the  authorities  are  generally  agreed. 
2  Kent,  Comm.  137-139,  and  notes;  Clancy. 
Husb.  &  Wife,  150;  Schuyler  v.  Hoyle,  6 
Johns.  Ch.  196;  Needles  v.  Needles,  7  Ohio  St 
432;  Caplinger  v.  SiUlivan,  37  Am".  Dec.  5TO, 
and  cases  collected  In  note;  Biter's  Appeal,  4 
Bawte,  467;  McConneU  v.  Wenrlch,  16  Pa.  St 
365;  Webb's  Appeal,  21  Pa.  St  248;  Rice  v. 
McReynolds,  8  Lea,  38;  George  v.  Goldsby, 
23  Ala.  326.  Shares  In  the  capital  stock  of  a 
business  corporation  cannot  be  reduced  to  pos- 
session by  collection,  as  In  the  case  of  mon- 
eyed contracts;  but,  representing,  as  they  do^ 
Intangible  interests  In  the  property  of  the  co^ 
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poratlon,  fbej  are  classed  as  choses  In  action, 
and,  when  belonging  to  the  wife,  are  subject 
to  the  husband's  common-law  power  of  appro- 
priation, and  this  power  be  may  exercise  by 
assigning  the  shares  for  value.  Cummlngs  v. 
Cummlngs,  143  Mass.  343,  9  N.  B.  730;  Rice 
T.  McReynolds,  supra.  The  last-named  case 
Is  confirmatory  of  the  presumption  that,  as  to 
such  right  of  the  husband,  the  common-law 
rule  was  prevailing  in  Tennessee  when  these 
transactions  were  had. 

Whether  the  pledge  of  Mrs.  Jolmson's  stock 
in  1895  amounted  to  a  reduction  to  the  pos- 
session of  her  husband  may  become  a  question 
of  fact,  depending  largely  upon  whether  his 
intention  was  to  thereby  finally  appropriate 
the  stock  as  his  own.  The  bill  avers  substan- 
tially that  such  was  his  purpose,  and  its  suffi- 
ciency in  that  respect  is  not  challenged  by 
demurrer.  No  concurrence  or  act  of  transfer 
on  the  part  of  Mrs.  Johnson  was  needed  to 
perfect  her  husband's  common-law  right  and 
power  of  appropriation.  The  transaction  be- 
ing In  Tennessee,  the  statutes  of  Alabama  re- 
lating to  the  disposition  of  the  wife's  property 
are  without  application  to  this  case.  The  de- 
cree of  the  chancery  court  will  be  affirmed  at 
appellants'  coat 


(m  Ala.  S<6) 

ALABAMA  STATE  LAND  00.  v.  SHTJT- 

TLESWORTH. 

(Supreme  Court  of  Alabama.    April  21,  1889.) 

E/BOTWIirr— TiTLB  TO  LiXS. 

l.The  effect  of  the  failure  to  pay  taxes  on 
land,  by  one  in  possessioo,  on  the  bona  fides  of 
her  claim  of  ownership,  is  a  matter  of  argument 
to  the  jury,  and  sbonld  not  be  made  the  subject 
of  an  ingtmction. 

2.  The  good  faith  of  the  claim  of  title  of  one 
who  has  been  in  possession  of  lands  for  27 
years  cannot  be  made  the  subject  of  an  instruc- 
tion to  the  jury  in  an  action  of  ejectment 
against  her  tenant. 

Appeal  from  law  and  equity  court,  Tusca" 
loosa  county;  J.  J.  Bilayfleld,  Judge. 

Ejectment  by  the  Alabama  State  Land 
Company  against  3,  R.  Shuttleswortb.  From 
a  verdict  and  Judgment  for  defendant,  plain- 
tiff I4>peal8.    Affirmed. 

The  defendant  pleaded  the  general  Issue, 
and  the  statute  of  limitations  of  10  years. 
The  suit  was  to  recover  80  acres  of  land, 
specifically  described  in  the  complaint;  and 
It  was  shown  by  the  bill  of  exceptions  that 
the  land  involved  in  this  suit  was  a  part  of 
the  lands  which  were  granted  to  the  state  of 
Alabama  by  an  act  of  congress  of  June  3, 
1856,  and  that  the  plaintiff  derived  title  there- 
to from  th&  state.  The  defendant  as  a  wit- 
ness in  his  own  behalf,  testified  that  he  was 
In  possession  of  the  lands  sued  for  as  a  ten- 
ant for  his  mother,  Mary  Shuttleswortb,  and 
that  Mary  Shuttleswortb  had  been  In  posses- 
sion of  said  lands  for  27  years  before  the 
Institution  of  this  suit;  having  lived  in  a 
house  which  was  built  on  said  property,  and 
cultivated  a  part  of  said  lands.  The  defend- 
ant, as  a  witness,  further  testified  that  his 


mother  purchased  said  lands  from  <me  Cutts 
over  27  years  ago,  and  immediately  went  into 
possession  of  said  lands  after  such  purchase. 
Upon  the  cross-examination  of  the  defmid- 
ant  as  a  witness,  he  was  asked  to  state  what 
means  his  mother  had  of  paying  to  James 
Cutts  $300  for  said  tract  of  land,  which  was 
the  consideration  recited  in  said  deed.  The 
defendant  objected  to  this  question  because 
It  called  for  Illegal  and  Irrelevant  evidence. 
The  court  sustained  the  objection,  and  the 
plaintiff  duly  excepted.  Similar  questions 
were  asked  other  witnesses,  to  which  the  de- 
fendant's objections  were  sustained.  Upon 
the  introduction  of  all  the  evidence,  the  plain- 
tiff requested  the  court  to  give  to  the  Jury 
the  following  written  charges,  and  separate- 
ly excepted  to  the  court's  refusal  to  give  each 
of  them  as  asked:  (5)  "The  fact  that  the 
plaintiff  did  not  show  payment  of  taxes  does 
not  Interfere  with  the  right  to  recover  the 
land  sued  for;  but  the  failure  of  defendant 
to  pay  taxes  on  the  lands  is  some  evidence 
that  the  defendant  and  those  under  whom 
he  holds,  have  not  claimed  to  own  the  land." 
(6)  "A  possession,  to  ripen  into  title,  must  be 
with  intoit,  and  in  good  faith,  to  claim  title; 
and,  if  no  such  bona  fide  intent  existed  in 
defendant  and  those  under  whom  he  holds,  the 
Jury  must  find  for  the  plaintiff  for  the  land 
sued  for."  There  were  verdict  and  Judgment 
for  the  defendant  The  plaintiff  ai^eals,  and 
assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 
Smith  &  Smith,  for  appellant 

McCLELLAN,  a  J.  We  are  unable  to  see 
that  the  facts  sought  to  be  elicited  on  cross- 
examination  of  the  defendant's  witnesses, 
that  Mrs.  Shuttleswortb  did  not  have  suffi- 
cient means  to  pay,  and  did  not  at  the  time 
pay,  the  conslderatl(Hi  for  the  land  recited  In 
the  deed  Introduced  to  show  color  of  title, 
tended  to  show  a  want  of  good  faith  mi  her 
part  In  claiming  title  to  the  land  during  the 
27  years  of  her  possession  under  that  color 
of  title.  It  may  be  that  her  failure  to  pay 
any  taxes  on  the  land  was  evidence  at  a 
want  of  such  good  faith  in  her  dalm  of  own- 
ership, but  this  was  matter  for  argument  to 
the  Jury,  which  the  court  was  not  bound  to 
embody  in  an  instruction  to  them.  Charge  5 
was  therefore  properly  refused. 

Charge  6  requested  by  plaintiff  Is  as  fel- 
lows: "A  possession,  to  ripen  into  title,  must 
be  with  intent  and  in  good  faith,  to  claim 
title;  and,  if  no  such  bona  fi^e  intent  existed 
in  defendant  and  those  under  whom  he  holds, 
the  Jury  must  find  for  the  plaintiff  for  the 
land  sued  for."  This  charge  should,  and 
doubtless  would,  have  been  given,  If  Mrs. 
Shuttleswortb,  instead  of  her  son  J.  R.,  had 
been  the  defendant  But  be  claimed  no  title 
at  all  in  the  land,  but  only  that  he  held  under 
his  mother,  who  did,  he  asserts,  have  title 
by  more  than  10  years'  adverse  possession. 
To  say  the  least  the  charge  was  palpably 
misleading  In  its  tendencies.    Affirmed. 
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CORPORATE  AUTHORITIES  OF  SCOTTS- 
BORO  v.  JOHNSON. 

(Sapreme  Court  of  Alabama.     May  10,  1809.) 

EBOArBs  Fbibonbb — Recobd — Cohtbadiotiom  bt 
Fabol  Evisbngb. 

1.  Where  one  found  gruilty  of  an  offense  is 
fined,  and  on  default  of  payment  sentenced  to 
labor  on  the  street,  but  allowed  to  go  at  large 
on  bis  promise  to  pay  the  fine,  be  cannot  be  re- 
arrested as  an  escaped  prisoner. 

2.  Where  one  found  guilty  of  an  offense  i> 
fined,  and  in  default  of  payment  sentenced  to 
two  days'  labor  on  the  street,  but  allowed  to 
go  at  large  on  his  promise  to  pay  the  fine,  hia 
arrest  at  the  expiration  of  two  days  is  unau- 
thorized, since  his  imprisonment  began  with 
the  day  of  his  sentence. 

3.  Defendant  was  convicted  and  fined  by  a 
town  mayor's  court.  On  default  of  payment, 
he  was  sentenced  to  labor  two  days  on  the 
streets,  but  allowed  to  go  at  large  on  his  prom- 
ise to  pay  the  fine.  Five  days  after,  he  resist- 
ed a  rearrest  by  the  marshal  for  the  same  of- 
fense. Held  that,  on  a  prosecution  for  the  re- 
sistance, it  was  not  a  contradiction  of  the  record 
Iqr  parol  evidence  to  show  the  act  of  the  mayor 
in  releasing  him. 

Api>eal  from  circuit  conrt,  JaclcBon  county; 
William  li.  Stephens,  Special  Judge. 

Action  by  the  corporate  autboritlefl  of 
Scottsboro  against  Stokes  Johnson.  From  a 
Judgment  in  favor  of  defendant,  the  authori- 
ties wpeal.    Affirmed. 

J.  E.  Brown,  for  appdiants.  R.  M.  Clop- 
ton  and  Tally  &  Proctor,  for  appellee. 


DOWDELL,  J.  The  appellee  was  prose- 
cuted and  convicted  in  mayor's  court  of  the 
town  of  Scottsboro  for  the  violation  of  one  of 
the  ordinances  of  the  municipality;  the  charge 
being,  "for  disorderly  conduct  In  resisting  ar- 
rest by  the  marshal."  From  this  convictiim 
the  appellee  appealed  to  the  circuit  court  of 
Jackson  county,  in  which  court  he  was  tried 
and  acquitted.  From  the  judgment  of  the 
drcnit  court  the  corporate  authorities  of 
Scottsboro  appeal  to  this  court 

On  the  trial  In  the  circuit  court  the  evi- 
dence, without  conflict,  showed  that  the  ap- 
pellee, Stokes  Johnson,  had  been  previously 
tried  In  the  mayor's  court  for  disorderly  con- 
duct, and  fined  in  the  sum  of  one  dollar;  and, 
in  default  of  payment  of  said  fine,  the  mayor 
entered  np  a  sentence  to  hard  labor  upon  the 
streets  of  said  town  for  two  days,  but  at  the 
same  time  permitted  the  defendant  to  go  at 
large,  and  return  to  his  ordinary  business  and 
duties,  upon  a  promise,  then  made  to  the 
mayor,  that  he  (defendant)  would  pay  said 
fine  of  one  dollar.  After  the  lapse  of  five 
days,  the  defendant  not  having  paid  the  fine 
of  one  dollar,  the  may;or  directed  the  marshal 
to  arrest  the  defendant  and  put  him  to  labor. 
It  was  in  the  making  of  this  arrest  by  the 
marshal  that  the  defendant  offered  resistance, 
and  for  which  he  Is  now  prosecuted  for  "dis- 
orderly conduct  In  resisting  arrest  by  the 
marshaL"  It  is  a  clear  proposition  that  the 
defendant  was  not  an  escape,  for  he  was  at 
large  by  the  order  of  the  court  that  tried  blm. 


So  the  law  as  to  the  rearrest  of  an  escaped 
convict  has  no  application  In  this  case. 

As  a  general  rule,  the  day  on  which  a  pris- 
oner is  sentenced  will  be  reckoned  as  a  part 
of  his  imprisonment  Ez  parte  Meyers,  44 
Mo.  279;  Whart.  Or.  PI.  (8th  Ed.)  i  925.  At 
the  time  of  this  arrest  of  the  defendant  by 
the  marshal  under  the  mayor's  direction,  the 
time  of  the  sentence  bad  expired,  and  any 
further  restraint  of  the  defendant  in  his  liber- 
ty after  the  expiration  of  the  term  of  his  sen- 
tence would  have  been  illegal.  In  case  of  an 
escape,  where  the  defendant  by  his  own  mis- 
conduct prevents  the  execution  of  the  sen- 
tence, the  principle  above  stated  would  not 
apply.  It  follows  that  there  was  no  authori- 
ty of  law  for  the  arrest,  and  the  defendant 
had  a  right  to  resist 

There  was  no  error  in  the  admission  of  the 
evidence  as  to  the  action  of  the  mayor  in  let- 
ting the  defendant  go  at  liberty  upon  his 
promise  to  pay  the  fine.  This  was  in  no  sense 
contradicting  the  record  by  parol  evidence. 

This  view  of  the  case  renders  it  unneces- 
sary to  notice  the  other  assignments  of  error, 
and,  besides,  they  are  not  insisted  on  by  coun- 
sel in  argument  We  find  no  error  in  the 
record,  and  the  judgment  of  the  drcolt  conrt 
Is  affirmed.    Affirmed. 


(m   Ala.   296) 

liANE  T.  MAY  A  THOMAS  HARDWARE 

CO.  et  al. 
(Sapreme  Court  of  Alabama.  May  16,  1809.) 
EvTDBitoa— Books  of  Aooouki. 
An  account  book  Is  not  admissible  to  show 
payment,  unless  the  items  are  shown  to  have 
been  entered  at  or  about  the  times  the  pay- 
ments were  made,  and  the  person  making  the 
entries  knew  them  to  be  correct  when  made. 

Appeal  from  chancery  court,  Madison  coon- 
ty;  William  H.  Simpson,  Chancellor. 

Bill  by  the  May  &  Thomas  Hardware  Com- 
pany and  others  against  Charles  P.  Lane  for 
a  spedflc  performance.  From  a  decree  for 
complainants,  defendant  appeals.     Affirmed. 

The  bill  In  this  case  was  filed  by  the  appel- 
lees, as  assignees  of  one  H.  Pool,  against  the 
appellant,  Charles  P.  Lane,  to  compel  the 
specific  performance  of  a  contract,  entered  in- 
to between  him  and  Pool  in  June,  1893,  where- 
by. In  consideration  of  Pool  erecting  him  a 
dwelling  house  In  the  city  of  Huntsvllle,  he 
(Lane)  agreed  to  iiay  Pool  $1,245  in  money, 
and  to  convey  to  him  three  lots  in  the  city  of 
Huntsvllle,  valued  at  $850.  The  lots  were 
never  conveyed,  and  it  was  to  obtain  a  con- 
veyance of  these  lots  that  the  bill  was  filed.  A 
copy  of  the  contract  between  lane  and  Pool 
was  made  an  exhibit  to  the  bllL  The  com- 
plainants claim  all  the  rights  in  and  to  said 
lots  that  Pool  had  under  said  contract  and 
base  their  claim  upon  two  instruments,  which 
were  made  exhibits  to  the  bill,  viz.  one  In- 
strument in  writing,  bearing  date  May  2S, 
1895,  in  which  Pool  authorized  lane  to  con- 
vey said  lots  to  the  complainants  free  of  all 
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claim  Pool  had  therein,  and  the  other  a  deed 
from  Pool  and  bis  wife,  bearing  date  June  14, 
1885,  whereby  Pool  and  his  wife  conveyed  to 
the  complainants  all  right,  title,  and  interest 
be  and  hU  wife  had  to  said  lots.  It  was 
averred  in  the  bill,  and  the  evidence  introduced 
on  behalf  of  the  complainants  proved,  that 
Pool  completed  the  house  as  stipulated  for  in 
the  contract,  and  that  the  defendant.  Lane, 
accepted  the  house  as  so  completed,  and  mov- 
ed Into  It;  that  said  Lane  had  paid  the  mon- 
ey agreed  to  be  i>aid,  but  refused  both  the  re- 
quest by  Fool  and  of  the  complainants  to 
convey  the  said  lots  as  stipulated  for  in  the 
contract  It  was  averred  and  proven  that  the 
contract  stipulating  for  the  conveyance  of  said 
lots  was  duly  assigned  by  Fool  to  the  com- 
plainants. The  defendant,  in  his  answer,  set 
up  the  defense  that  Fool  did  not  comply  with 
his  contract,  and  that  he  (Lane)  was  compel- 
led to  pay  out,  in  order  to  complete  said  house, 
a  large  sum  in  addition  to  the  $1,245  agreed 
to  be  paid  Pool  In  his  contract  The  evidence 
on  behalf  of  the  defendant  tended  to  prove 
the  allegations  of  his  answer.  In  his  deposi- 
tion, after  having  testified  that  he  had  paid 
to  Fool  amonnts  In  excess  of  $1,216  stipulat- 
ed for  In  the  contract  be  was  asked  the  fol- 
lowing question:  "Please  state  how  much 
yon  had  to  pay  out  for  other  labor,  after  yon 
stopped  paying  Fool,  in  order  to  finish  the 
said  house  according  to  the  contract."  He 
answered:  "To  the  best  of  my  opinion,  I  paid 
out  $389.25  in  cash."  He  was  then  aslied  the 
following  question:  "Did  you  not  ke^  a  book 
in  which  yon  made  a  list  of  all  amounts  paid 
out,  and  the  'parties  to  whom  paid,  which 
composed  the  said  sum  of  $389,257"  Upon 
his  answering  that  he  did,  he  was  then  direct- 
ed in  the  interrogatories  "to  make  the  pages 
of  said  book,  containing  the  said  list,  an  ex- 
hibit to  your  deposition."  In  compliance  with 
this  request  he  made  the  pages  of  his  memo- 
randum book  an  exhibit  to  his  deposition. 
The  complainants  separately  and  severally  ob- 
jected and  excepted  to  the  questions  calling 
for  the  testimony  as  above  stated,  and  also 
excepted  to  each  of  the  answers  thereto,  and 
asked  that  the  pages  attached  to  the  deposi- 
tion of  the  witness  Lane  as  an  exhibit  In  com- 
pliance with  the  request  as  stated  above,  be 
excluded  from  the  evidence,  on  the  grounds 
that  the  entries  made  by  the  defendant  in  his 
memorandum  book  are  not  admissible  as  evi- 
dence, and  are  not  the  best  evidence  of  pay- 
ments or  the  time  of  payments.  The  other 
facts  of  the  case  are  sufficiently  stated  in  the 
opinion.  On  the  final  submission  of  the  cause, 
on  the  pleadings  and  proof,  the  complainants' 
objections  and  exceptions  to  the  evidence 
were  sustained,  and  the  chancellor  decreed 
that  the  complahiants  were  entitled  to  tbe 
relief  prayed  for,  and  ordered  accordingly. 
From  this  decree  the  respondent  appeals,  and 
assigns  the  rendition  thereof  as  error. 

R.  W.  Walker  and  William  Richardson,  for 
appellant  Humes,  SheCfey  &'Speake,  for  ap- 
pellees. 


McOLELLAN,  C.  J.  It  does  not  appear 
that  the  items  on  the  pages  of  respondent's 
memorandum  book  wliich  were  offered  in  evi- 
dence were  entered  at  or  about  the  time  the 
payments  were  made,  nor  sufficiently  that 
the  witness  knew  the  entries  to  be  correct 
when  they  were  made.  The  pages  of  the 
book  thus  offered  were  therefore  properly  ex- 
cluded by  the  chancellor.  Kllng  v.  TunstaU, 
109  Ala.  609,  19  South.  807;  Railroad  Ck>.  T. 
Cassibry,  109  Ala.  687,  19  South.  900,  and 
authorities  there  cited.  It  was  only  by  ref- 
erence to  these  memoranda  that  it  was  at- 
tempted to  prove  the  items  of  alleged  pay- 
ment In  excess  of  that  part  of  the  contract 
price  which  was  to  be  paid  In  money.  The 
witness  expressly  relied  npon  them  as  his 
source  of  "information,"  upon  which  his  tes- 
timony was  given;  and  we  therefore  conclude 
that  it  was  not  made  to  satisfactorily  appear 
In  the  case  that  the  respondent  has  ever  paid 
more  than  th^  $1,245  stipulated  for  in  the  con- 
tract Upon  tbe  whole  evidence  we  hare 
no  difficulty  in  reaching  the  conclusion  that 
Fool  built  and  completed  the  house  within  the 
time  and  In  the  manner  required  by  the  con- 
tract No  time  for  completion  was  specified 
la  tbe  contract  The  implication,  therefore,  is 
that  the  bouse  was  to  be  finished  within  a 
reasonable  time.  It  was  flniabed  within  four 
months  from  the  date  of  the  contract  This 
was  clearly  not  more  than  a  reasonable  time. 
Besides  it  is  not  pretended  that  there  was 
any  unwarranted  delay.  It  Is  insisted,  how- 
ever, that  Pool  did  not  complete  the  struc- 
ture, but  made  default  therein,  and  that  It 
was  carried  on  to  completion  by  the  respond- 
ent himself.  The  evidence  does  not  support 
this  contention.  We  gather  from  It  that  on 
September  23,  1893,  the  contractor.  Pool,  gave 
the  respoudent  a  written  statement  showing 
the  amount  the  latter  had  paid  on  the  con- 
tract the  balance  due  or  whifh  would  be  due 
from  him,  and  the  amount  the  contractor 
owed  for  labor  and  material  on  outstanding 
bills.  From  this  statement  it  appeared  that 
the  aggregate  of  amounts  paid  and  owed  by 
respondent  together  with  outstanding  bills 
which  the  contractor  owed,  and  which  to  the 
extent  of  any  unpaid  balance  of  the  contract 
price  might  be  charged  on  the  property,  was 
greatly  in  excess  of  the  money  respondent 
agreed  to  pay.  Upon  this  state  of  affairs  thus 
coming  to  the  attention  of  the  respondent,  he 
declined  to  make  further  payments  directly 
to  the  contractor,  and  from  thence  on  to  the 
completion  of  the  house,  which  was  within  a 
few  days  thereafter,  he  applied  the  balance 
of  his  money  indebtedness  under  the  contract 
to  the  payment  of  labor  and  material  expend- 
ed and  used  in  Its  completion.  These  pay- 
ments, though  not  made  directly  to  the  con- 
tractor, were  essentially  payments  to  him  un- 
der the  contract,  and  he  continued  to  supervise 
and  carry  on  the  work  under  the  contract  to 
its  completion  to  the  satisfaction  of  the  re- 
spondent It  is  clear,  we  think,  that  the 
adoption  of  this  mode  of  payment  by  respond- 
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ent  was  not  dne  to  anj  dlasatisfactloii  with, 
or  default  on  the  part  of,  the  contractor,  but 
was  dne  to  a  very  natural  desire  on  the  part 
of  the  respondent  to  be  assured  that  the  mon- 
ey should  go  In  satisfaction  of  claims  which 
might,  if  not  paid,  become  charges  on  the 
property.  This  change  in  the  mode  of  pay- 
ment was  obvlouBly  not  an  abrogation  of  the 
contract.  The  contract  was  never  abrogated, 
but,  as  the  chancellor  found,  and  as  we  find, 
was  fully  carried  out  by  Pool;  and  its  com- 
plete and  satisfactory  execution  was  accepted 
and  adcnowledged  by  the  respondent.  The 
contract  to  buUd  the  bouse  being  thus  folly 
executed  by  Pool,  and  that  part  of  the  price 
which  was  to  be  paid  in  money  having  been 
paid,  or  nearly  so,  there  remained  to  be  done 
only  the  conveyance  to  Pool  of  the  lot  of 
land  which  the  contract  bound  the  respond- 
ent to  convey  to  him  upon  the  completion  of 
the  house.  The  contract  for  this  conveyance 
having  been  duly  assigned  by  Pool  to  thec«>m- 
plalnants,  they  are  entitled  to  have  It  spe- 
dflcally  enforced  in  accordance  with  the  prayer 
of  their  bill.  The  demurrer  to  the  bill  Is  not 
Insisted  on  by  counsel,  and  we  advert  to  It 
only  to  say  that  It  was  properly  OTermled. 
Davis  ▼.  Williams  (Ala.)  25  South.  704.  Af- 
firmed. 

on  Ala.  460) 

SOUTHERN  RT.  CO.  v.  SHIELDS. 
(Supreme  Court  of  Alabama.    April  20,  1899.) 

11A8IBR  AJfD  SBBVAKT— PLSJiDINa— ^IXOW  SlBV- 

ABTS — PbBSONAI,  iNJTJBIltS — CiOSTBIBU- 

TOBT  NbOLIOBNOB. 

1.  A  complaint  which  alleges  that  plaintiir, 
while  in  the  employment  of  defendant,  and  as- 
sisting in  driving  piles  on  the  line  of  its  rail- 
road, was  injured  oy  being  thrown  in  front  of 
a  car,  and  run  over,  and  that  said  injnry  was 
caused  by  reason  of  the  negligence  of  one  R., 
who  waa  also  in  the  employment  of  defendant, 
and  who  had  intrusted  to  him  by  it  the  su- 
perintendence over  the  men  and  machinery  nsed 
in  driving  the  piles,  in  this:  that  R.  negligently 
ordered  plaintiff  to  scotch  the  wheels  of  said 
car,  without  taking  the  precaution  to  see  that 
said  car  was  not  in  motion,  and  by  reason 
thereof  plaintiff  was  thrown  down  and  injured 
as  aforesaid, — shows  snch  superintendence  over 
the  work  by  an  em^oy6,  and  negligence  produ- 
cing the  injury  while  m  its  ezwcise,  as  is  con- 
templated by  Code  1886,  g  2590,  snbd.  2,  which 
provides  that,  when  a  personal  injury  is  re- 
ceived by  a  servant  in  the  business  of  the  mas- 
ter, the  master  shall  be  liable  therefor  when  the 
injury  is  caused  by  reason  of  the  negligence  of 
any  person  in  the  employment  of  the  master, 
who  has  any  saperintendence  intrusted  to  him, 
while  in  the  exercise  of  such  superintendence. 

2.  A  complaint  which  alleges  that  plaintiff, 
while  in  the  employment  of  defendant,  and  as- 
sisting in  driving  piles  on  the  line  of  its  rail- 
road, was  injured,  and  that  said  injury  was 
caused  by  the  negligence  of  one  R.,  who  was  in 
the  employment  of  defendant,  and  who  was 
intrusted  by  defendant  with  superintendence 
over  the  men  and  machinei7  used  in  driving 
said  piles,  and  who  was  at  the  time  in  the  ex- 
ercise of  snch  superintendence,  in  this:  that 
said  R.,  knowing  that  the  person  in  charge  of  a 
car  waa  liable  at  any  time  to  start  the  car 
forward,  negligently  ordered  plaintiff  to  scotch 
the  wheel  of  said  car,  by  placing  his  crowbar 
In  front  of  the  wheel,  and  tnat  when  he  under- 


took 80  to  do  the  car  started  and  struck  the  bar, 
and-  knocked  plaintiff  down  and  inflicted  the  in- 
jury aforesaid, — shows  such  superintendence  by 
an  employe  and  negligence  while  in  its  exercise 
as  is  contemplated  by  Code  188G,  g  2590,  subd. 
2.,  which  provides  that,  when  a  personal  injury 
la  received  by  a  servant  in.  the  business  of  the 
master,  the  master  shall  be  liable  therefor 
when  the  injury  is  caused  by  reason  of  the 
negligence  of  aiiy  person  in  the  employment  of 
the  master,  who  has  any  superintendence  in- 
trusted to  him,  while  in  the  exercise  of  such 
superintendence, 

3.  In  an  action  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  a  su- 
perintendent in  ordering  plaintiff  to  stop  a  car 
by  placing  a  crowbar  under  its  front  wheels,  it 
api>eared  that  plaintiff  was  working  under  the 
direction  of  R.;  that  the  car  could  have  been 
moved  by  piying  it  along  the  track  with  a  crow- 
bar; that  such  method  would  start  the  car 
gradually;  that  it  could  be  stopped  without 
great  danger,  by  placing  a  crowbar  under  its 
front  wheels;  that  such  method  of  moving  the 
car  was  the  usual  way;  that  at  Uie  time  of  in- 
jury R.,  the  superintendent,  gave  orders  for  a 
rope  to  be  attached  to  a  log  ahead  of  the  car, 
and  then  wound  around  a  dmm  on  the  car,  op- 
erated by  a  steam  engine;  that  the  latter  meth- 
od gave  the  car  a  greater  Impetus  than  the 
former,  and  made  it  more  dangerous  to  stop 
the  car  in  the  manner  ordered  by  R.;  and  that 
the  motion  of  the  car  waa  so  violeat  that  plain- 
tiff, in  attempting  to  stop  the  car,  by  placing 
a  crowbar  in  front  of  the  wheels,  as  ordered  by 
R.,  was  thrown  before  the  car,  and  injured. 
'Bad,  that  there  was  sufficient  evidence  to  sub- 
mit the  question  of  negligence  to  the  jury. 

4.  It  cannot  be  said,  as  a  matter  of  law,  that 
one  who  is  injured  while  attempting  to  stop  a 
car  in  a  manner  directed  by  his  superintendent 
is  guilty  of  contributory  negligence,  where  he 
had  only  been  in  the  service  one  month,  and 
had  never  seen  an  attempt  made  to  stop  a  car 
in  that  wny,  and  the  method  did  not,  to  his 
mind,  involve  any  obvious  risks  which  a  pmdent 
man  would  not  incur,  and  he  had  a  nght  to 
rely  on  the  greater  knowledge  of  the  superin- 
tendent and  the  assumption  that  he  would  not 
expose  him  to  unnecessary  danger. 

Appeal  from  city  court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

This  action  wap  brought  by  W.  C.  Savage 
against  the  Southern  Railway  Company  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  while 
In  the  employ  of  the  defendant  by  reason  of 
the  negligence  of  the  defendantfs  servants. 
After  the  case  was  appealed  to  this  court, 
the  complainant.  Savage,  died,  and  the  cause 
was  revived  in  the  name  of  John  W.  Shields, 
as  administrator  of  the  estate  of  W.  a  Sav- 
age, deceased. 

As  stated  In  the  opinion,  the  cause  was 
tried  upon  the  fourth  and  sixth  counts  of  the 
complaint  These  counts  were  as  follows: 
(4)  "Plaintift  claims  of  the  defendant,  a  pri- 
vate corporation,  twenty-five  thousand  dollars 
as  damages.  In  this:  that  on  or  about  the 
19th  day  of  January,  1896,  the  defendant  was 
operating  a  railroad  across  the  state  of  Ala- 
bama and  through  Fayette  county  in  said 
state,  and  was  engaged  in  driving  piles  on 
defendant's  line  of  railway  In  said  Fayette 
county,  at  or  nnder  a  trestle  on  its  railroad; 
that  said  piles  were  driven  by  means  of  a 
pile  driver  which  was  situated  on  a  flat  car, 
which  car  was  moved  along  over  said  railroad 
like  other  ears  on  said  railroad,  and  said  pile 
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driver  was  operated  by  means  of  a  steam 
engine  and  drum,  which  were  also  on  aidd 
flat  car,  and  the  said  car  was  moved  from 
place  to  place  on  said  road  wherever  it  was 
necessary  to  drive  piles;  that  before  driving 
a  pile  it  was  necessary  to  hoist  the  same 
from  off  the  ground  where  it  was  lying, 
and  place  the  same  in  an  i^rlght  position 
In  the  place  where  it  was  to  be  driven;  that 
said  pile  was  hoisted  by  means  of  a  rope  at- 
tached to  one  end  of  said  pile,  which  said 
rope  was  drawn  over  a  pulley  fastened  to  the 
top  of  certain  upright  pieces  of  timber,  com- 
monly called  'leads,'  with  the  other  end  of 
said  rope  attached  to  a  drum  on  said  flat  car, 
which  drum  was  operated  by  means  of  a 
steam  engine  on  said  car,  the  said  pile  being 
hoisted  by  patting  said  drum  in  motion,  and 
winding  said  rope  around  said  drum;  that 
before  commencing  to  hoist  the  pile  from  off 
the  ground,  as  aforesaid.  It  was  necessary  to 
prop  or  'scotch'  said  car  by  placing  a  crow- 
bar or  pinchbar  on  the  rail  of  said  road  In 
front  of  and  against  one  or  more  of  the 
wheds  of  said  car,  to  prevent  the  same  from 
being  moved  from  position  by  pulling  on  or 
tightening  said  rope  In  attempting  to  hoist 
said  pile;  that  on  or  about  the  date  afore- 
said the  plaintiff  was  In  the  service  or  em- 
ployment of  the  defendant,  and  was  engaged 
In  assisting  In  driving  plies  on  the  line  of  the 
defendant's  railroad  on  a  trestle  in  the  county 
of  Fayette  aforesaid,  and  while  in  the  dis- 
charge ot  his  duties  under  his  employment, 
and  while  attempting  to  place  a  crowbar  or 
pinchbar  on  the  rail  of  defendant's  said  road, 
in  front  of  and  against  one  of  the  wheels  of 
said  flat  car,  upon  which  was  situated  said 
pile  driver  and  said  engine,  and  while  pre- 
paring to  hoist  a  pile  from  off  the  ground  to 
place  the  same  In  a  perpendicular  position  in 
the  place  where  it  was  to  be  driven,  plain- 
tiff was  thrown  down  upon  the  track  of  said 
railroad  on  said  trestle  by  the  sudden  move- 
ment  of  a  wheel  of  said  car  against  the  pinch- 
bar or  crowbar  which  plaintiff  held  in  his 
hands,  and  was  run  over  .or  partially  run 
over  by  said  car,  or  one  of  the  wheels  thereof, 
and  was  thrown  under  said  pinchbar,  and 
in  consequence  thereof  his  rightleg  was  crush- 
ed and  mangled,  so  that  It  was  necessary  to 
amputate  the  same  below  the  knee  and  above 
the  ankle,  and  was  otherwise  Injured  and 
hurt,  by  reason  whereof  plaintiff  suffered 
great  mental  and  physical  pain,  and  h^s  been 
permanently  disabled,  and  was  thereby  con- 
fined to  his  bed  for  a  long  space  of  time,  and 
expended  large  sums  of  money  in  attempting 
to  effect  a  cure  of  his  Injuries  aforesaid,  and 
expended  large  siuns  of  money  for  medicines 
and  medical  treatment  In  and  alraut  attempt- 
ing to  effect  a  cure  as  aforesaid;  and  that 
he  has  lost  a  great  deal  of  time,  and  has 
been  rendered  'less  able  to  earn  a  Uvellhood.' 
The  plaintiff  avers  that  said  accident  and 
his  said  injuries  were  caused  by  the  negli- 
gence of  one  B.  H.  Rhyne,  who  was  also  in 
the  employment  and  service  of  the  defend- 


ant, and  who  bad  intrusted  to  him  by  the 
defendant  the  superintendence  over  the  men 
and  machinery  em^doyed  in  and  about  the 
driving  of  said  piles,  while  in  the  exercise  of 
said  superintendence,  In  this:  that  said  Rhyne 
negligently  ordered  the  plaintiff  to  scotch 
said  car  with  his  crowbar  and  pinchbar, 
without  taking  the  precaution  to  see  that 
said  car  was  not  in  motion,  and  by  reason 
thereof  plaintiff  was  thrown  down  and  In- 
jured as  aforesaid;  wherefore  he  sues."  (6) 
"The  plaintiff  adopts  and  makes  a  part  of 
this,  the  sixth  count  of  his  complaint  all  of 
the  fourth  count  down  to  and  Including  the 
words  'less  able  to  earn  a  livelihood,'  where 
said  words  flrsf  occur  In  said  fourth  count, 
and  the  plaintiff  avers  that  said  accident  and 
his  said  injuries  were  caused  by  the  negli- 
gence of  one  R.  H.  Rhyne,  who  was  also  In 
the  employment  and  service  ot  the  defend- 
ant, and  who  was  intrusted  by  the  defendant 
with  superintendence  over  the  men  and  im- 
plements and  machinery  employed  In  con- 
nection with  the  driving  of  said  piles,  and 
who  was  at  the  time  In  the  exercise  of  such 
superintendence,  In  this:  that  said  Rhyne, 
knowing  that  the  person  in  charge  of  the  en- 
gine on  said  car  was  liable  at  any  time  to 
put  said  engine  in  motion  and  commence 
winding  said  rope  around  said  drum,  thereby 
commencing  to  hoist  said  pile,  the  tendency 
of  which  was  to  move  said  car  forward,  neg- 
ligently ordered  the  plaintiff  to  scotch  the 
wheel  of  said  car,  by  placing  his  crowbar  or 
pinchbar  in  front  of  and  against  said  wheel; 
and  plaintiff  avers  that,  when  he  undertook 
to  so  scotch  said  wheel,  said  car  suddenly 
started  In  motion  In  the  direction  of  the  plain- 
tiff, and  struck  said  crowbar  or  pinchbar, 
knocking  plaintiff  dovm,  and  Inflicting  the  In- 
juries aforesaid;   wherefore  he  sues." 

The  defendant  demurred  to  these  counts, 
the  grounds  of  which  are  sufllciently  stated 
in  the  opinion.  This  demurrer  was  overruled, 
and  the  defendant  duly  excepted.  The  de- 
fendant pleaded  the  general  issue,  and,  by 
special  plea,  contributory  negligence  on  the 
part  of  the  plaintiff.  The  substance  of  the 
evidence  is  sufficiently  stated  in  the  opinion. 
The  defendant  requested  the  court  to  give 
to  the  jury  the  following  vrritten  charges, 
and  separately  excepted  to  the  court's  refusal 
to  give  each  of  them  as  asked:  (1)  "If  the 
jury  believe  all  the  evidence  In  this  case,  they 
must  find  for  the  defendant"  (6)  "If  the 
jury  believe  all  the  evidence  in  this  case,  they 
must  flnd  a  verdict  for  the  defendant  under 
the  fourth  count  of  the  complaint  as  amend- 
ed." (7)  "If  the  jury  believe  all  the  evidence 
In  this  case,  they  must  find  a  verdict  for  the 
defendant  under  the  sixth  count  of  the  com- 
plaint" There  were  verdict  and  judgment 
for  the  plaintiff,  assessing  his  damages  at 
$2,375.  The  defendant  appeals,  and  assigns 
as  error  the  several  rulings  of  the  trial  court 
to  which  exceptions  were  reserved.    Affirmed. 

Smith  &  Weatherly,  for  appellant  John 
T.  Shugart  and  Lane  &  White,  for  appellee. 
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McCIiELLAN,  C.  J.  ThlB  action  was  In- 
stituted by  William  C.  Savage  against  the 
Southern  Railway  Company.  There  was  judg- 
ment for  plaintiff  below,  and  the  defendant 
appealed.  Savage  subsequently  died,  and  the 
cause  has  been  revived  here  In  the  name  of 
Shields,  the  administrator  of  his  estate.  The 
complaint  contained  33  counts.  A  number  of 
these  were  held  bad  on  demurrer,  and  the 
affirmative  charge  for  defendant  was  given 
on  all  the  rest,  except  the  fourth  and  sixth. 
Each  of  the  counts  thus  left  in  the  case  was 
Intended  to  present  a  case  under  the  second 
subdivision  of  section  2590  of  the  Gode  of 
1886,  as  for  an  Injury  caused  by  the  negli- 
gence of  an  employ^  of  the  defendant,  who 
had  superintendence  Intrusted  to  him,  while 
in  the  exercise  of  such  superintendence. 
There  was  a  demurrer  to  each  of  these  counts 
as  amended,  which  was  overruled.  The  only 
objection  made  by  the  demurrer  which  Is  in- 
stated on  here  Is  that  the  counts  do  riot  show 
superintendence,  and  negligence  producing  the 
Injury  while  In  Its  exercise.  The  counts  are 
not  open  to  this  objection.  They  do  show 
that  <me  Rhyne  had  superintendence  intrust- 
ed to  htm  In  respect  of  a  part  of  the  crew  and 
certain  operations  of  a  pile  driver,  Qiat  plain- 
tiff. Savage,  belonged  to  that  part  of  the 
crew,  and  that  the  injury  was  received  by 
him  while  engaged  In  an  operation  of  the  pile 
driver  of  which  Rhyne  had  charge  and  super- 
hitendence,  and  in  respect  of  which  it  is  al- 
leged that  Rhyne  gave  plaintiff  a  negligent 
order,  in  the  execution  of  which  he  received 
the  injuries  complained  of.  The  demurrers 
were  properly  overruled. 

The  evidence  shows  that  plaintiff  was  in- 
jured while  endeavoring.  In  obedience  to  an 
order  given  him  by  Rhyne,  to  stop  or  scotch 
the  car  carrying  the  pile  driver  by  inserting 
the  beveled  end  of  a  crowbar  on  the  rail  in 
front  of  a  wheel  of  the  car.  The  attendant 
circumstances  were  these:  The  car,  with  the 
pDe  driving  outfit  npon  it,  was  on  a  trestle 
which  was  about  15  feet  high.  The  track 
was  downgrade  from  the  car  to  the  end  of 
the  trestle,  about  75  feet,  and  beyond.  Piles 
were  to  be  driven  Into  the  ground  at  particu- 
lar places  beneath  the  trestle.  The  car  had 
stopped  f onr  or  five  feet  short  of  the  particu- 
lar place  where  the  first  pile  was  to  be 
driven.  The  piles  to  be  used  were  lying  on 
the  ground  in  front  of  the  car.  It  was  nec- 
essary to  hoist  the  piles  and  place  them  in  a 
position  in  the  leads  of  the  pile  driver  to  be 
driven  Into  the  ground.  On  the  car,  as  a  part 
of  the  pile  driving  apparatus,  was  a  steam 
engine,  which  operated  a  drum.  The  plies 
were  to  be  hoisted  by  attaching  lines  or  ca- 
bles to  them,  passing  the  lines  through  a 
pulley  at  the  top  of  the  leads  and  onto  this 
dmm,  to  which  they  were  attached,  so  that 
they  would  be  drawn  in  by  Its  revolutions. 
The  car  had,  as  we  have  Indicated,  to  be 
moved  forward  four  or  five  feet  to  be  in  the 
position  required  to  drive  the  pile.  There 
were  at  the  time  no  appliances  on  the  car 


itself  either  to  move  it  or  to  stop  it  when  once 
in  motion.  There  were  two  possible  ways  of 
getting  It  forward  on  this  occasion  to  the 
desired  point  and  stopping  It  there.  One  was 
to  prize  or  pinch  the  rear  wheels  forward 
with  a  crowbar,  and  to  stop  It  at  the  proper 
place  by  placing  the  beveled  end  of  a  crow- 
bar on  the  rail  in  front  of  a  forward  wheel. 
This  was  the  usual  and  customary  and  the 
safest  way.  By  it  the  car  could  be  moved 
so  slowly  and  gently  that  the  man  with  a 
crowbar  In  front  could  ordinarily  stop  It  with 
accuracy,  ease,  and  safety.  The  other  pos- 
sible way,  under  the  circumstances  existing 
on  the  occasion  under  inquiry,  was  to  let  the 
force  and  tension  hi  the  cables  Uicident  to 
drawing  a  pile  towards  the  car  and  hoisting 
it  draw  the  car  forward  till  It  reached  the 
proper  place,  and  then  stopping  It  by  the  use 
of  the  crowbar,  as  indicated  above.  This  wa« 
an  unusual  and  dangerous  way  to  move  and 
stop  the  car,  according  to  a  tendency  of  the 
evidence,  especially  when  the  movement,  as 
in  this  instance,  was  downgrade;  and  It  would 
seem.  Indeed,  to  require  no  evidence  to  show 
that  it  was  more  difficult  and  perllona  to 
scotch  and  stop  a  car  by  chocking  Its  front 
wheel  with  a  crowbar  held  in  the  hand,  when 
the  car  was  being  pulled  forward  by  the  ca- 
bles attached  to  a  heavy  log  lying  some  dis- 
tance in  front  of  it,  than  to  so  scotch  and  stop 
one  being  gradually  pinched  along  with  a 
crowbar  under  a  rear  wheel.  In  the  latter 
case,  the  car  having  been  set  In  easy  and 
slow  motion  by  the  pinching  crowbar,  it  wonld 
only  be  necessary  to  overcome  its  own  mo- 
mentum, while  in  the  former  not  only  its  own 
motion  would  have  to  be  overcome,  but  also 
the  force  and  tension  of  the  cables  attached  to 
the  pile.  And,  moreover,  very  naturally  the 
motion  would  begin  more  abruptly  in  the  for- 
mer case  than  in  the  latter  and  be  more  rap- 
id, and  this  even  though  the  drum  were 
stopped  as  soon  as  motion  had  been  im- 
parted to  the  car.  On  the  occasion  in  ques- 
tion the  latter  method  was  adopted.  The  evi- 
dence tends  to  show  that,  having  had  the 
cables  attached  to  the  pile  in  front  and  to  the 
drum  In  rear  of  the  leads,  and  Intending  while 
drawing  the  pile  towards  the  car,  and  even- 
tually hoisting  it,  by  the  same  force  to  draw 
the  car  forward,  and  have  the  motion  thus 
imparted  to  It  arrested  at  the  point  It  was 
necessary  to  have  It  stand.  Rhyne  ordered 
the  engine  and  drum  to  be  set  In  motion  and 
the  pile  to  be  drawn  to  the  car  and  then  up 
into  the  position  it  had  to  be  placed  for  driv- 
ing, and,  the  engUie  havhig  been  started,  he 
then  ordered  the  plaintiff  to  catch  the  car 
with  his  crowbar,  and  scotch  and  stop  it. 
Plaintiff  attempted  to  obey  this  order,  but,  as 
a  tendency  of  the  evidence  shows,  the  mo- 
tion of  the  car  was  so  violent  that  when  he 
put  the  end  of  his  crowbar  on  the  track  in 
front  of  and  against  the  wheel  It  slipped  for  a 
time,  and  then  there  was  a  sort  of  jerking 
Increase  of  the  movement,  the  wheel  caught 
the  crowbar,  wrenched  it  out  of  his  hands  in 
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sncb  way  that  he  was  knocked  down  by  It 
with  one  of  hig  legs  acrosa  the  rail  under  the 
crowbar,  and  that  the  wheel  mounted  the  bar 
as  It  lay  across  hla  leg,  and  ran  up  it  until  It 
was  directly  aboye  his  leg,  crushing  and  mash- 
ing it,  so  that  amputation  was  necessary.  On 
these  tendencies  of  the  evidence,  If  the  jury 
found,  as  it  was  open  to  them  to  do.  In  line 
with  them,  It  is  fairly  inferable  that  the 
plaintilTB  Injuries  proximately  resulted  from 
the  attempt  to  move  the  car  in  this  way  In 
connection  with  Rhyne's  order  for  him  to 
stop  it  while  being  moved  in  this  way;  and 
the  danger  to  a  person  attempting  to  atop  a 
car  with  a  crowbar  which  was  being  thus 
moved  the  Jury  might  further  have  found  to 
have  been  so  apparent  to  the  experienced 
mind  of  Rhyne,  and  was  so  calculated  from 
his  point  of  view  to  result  in  injury,  that  he 
was  guilty  of  negligence  in  ordering  the  plain- 
tiff to  catch  or  scotch  and  stop  the  car,  un- 
der all  the  circumstances.  Hence  our  con- 
clusion that  the  refusal  of  the  trial  court  to 
give  the  afllnnative  charge  for  defendant  can- 
not be  assailed  on  the  ground  that  there  was 
no  evidence  that  Rhyne  was  negligent  in  giv- 
ing the  order. 

Nor  do  we  think  that,  as  matter  of  law, 
plaintiff  was  guilty  of  contributory  negligence 
in  attempting  to  obey  the  order.  He  had  been 
in  the  service  only  a  month.  He  had  never 
Been  an  attempt  made  to  stop  a  car,  under 
the  circumstances  existing  when  this  attempt 
was  made.  The  attempt  did  not,  to  his  In- 
experience, Involve  obvious  danger,— risks 
which  a  prudent  man  would  not  Incur;  and 
he  bad  a  right  to  rely  to  some  extent  upon 
Rhyne's  greater  knowledge  and  experience 
and  upon  the  assumption  that  Rhyne  would 
not  expose  him  to  unnecessary  peril;  or,  at 
least.  It  was  for  the  Jury  to  so  find,  If  they  be- 
lieved the  facts  which  the  tendencies  of  the 
evidence  favorable  to  plaintiff  went  to  estab- 
lish. And  the  trial  court  properly  left  both 
questions— as  to  Rhyne's  negligence  and  Sav- 
age's contributory  negligence— to  the  Jury. 
Affirmed. 


(m  Ala.  6S7) 

ALABAlkIA   MIN.    R.    CO.   T.   JONES. 

(Supreme  Court  of  Alabama.     May  16,  1809.) 

Action  fob  C^usino  Dbath — Railboai)  Emflots 

— ^NkOLIOBROH — ^EvniBNOB— DJlMAOBS. 

1.  In  an  action  tor  causing  the  death  of  an 
employe  by  being  thrown  from  a  hand  car 
when  It  collided  with  a  similar  car  in  front  of 
it,  it  cannot  be  said,  as  a  matter  of  law,  that 
the  foreman  on  the  front  car  was  negligent  or 
not  negligent  in  slKnaling  both  cars  to  stop  at 
the  same  time,  while  they  were  going  at  the 
same  rate  of  speed,  when  they  were  16  feet 
apart. 

2.  An  administrator  may  recover  nominal 
damnges  in  an  action  for  bis  intestate's  death, 
wlicre  he  fails  to  furnish  data  to  enable  the 
jury  to  determine  wliat  he  is  entitled  to  recover. 

S.  In  an  action  for  causing  death,  where  re- 
covery is  sought  of  the  amount  which  deceased 
would  have  expended  on  dependents  had  his  ex- 
pectancy of  life  not  been  disappointed,  evidence 
that  there  were  persons  dependent  on  him  for 


support,  and  the  amount  he  contributed  there- 
to, IS  saffldent,  without  proving  their  age. 

4.  A  witness'  statements  to  third  persons  rel- 
ative to  matters  concerning  which  he  had  testi- 
fied are  admissible  to  impeach  him,  where  on 
his  cross-examination  he  denied  making  the 
statements. 

Appeal  from  circuit  court,  Shelby  county; 
George  E.  Brewer,  Judge. 

This  was  an  action  brought  by  the  appellee, 
Mary  A.  Jones,  as  administratrix  of  the  estate 
of  John  Jones,  deceased,  against  the  appel- 
lant, to  recover  damages  for  the  alleged  neg- 
ligent killing  of  the  plaintiff's  intestate,  who 
was  at  the  time  a  section  hand  in  the  employ 
of  the  defendant,  and  be  was  killed  by  falling 
from  the  hand  car  on  May  26,  ISQl,  at  the 
Coosa  river  bridge  on  the  defendant's  railroad. 
The  pleadings  of  the  case  and  the  facts  are 
sufficiently  stated  in  the  opinion.  On  the 
cross-examination  of  Scott,  the  foreman  of 
the  section  who  was  alleged  to  have  superin- 
tendence of  the  plaintiff's  Intestate  and  the 
cars  at  the  time  of  the  accident,  he  was  asked 
whether  or  not,  a  short  time  after  the  accl- 
dent,  he  stated  to  William  Doak  and  Smith 
Peoples,  at  Shelby,  that  he  did  not  know 
how  John  Jones  fame  to  fall  off  the  car,  and 
that  the  cars  knocked  together  so  hard  he 
came  very  near  falling  off,  and  did  not  know 
how  Jones  fell  off.  The  witness  Scott  testi- 
fied that  he  did  not  make  such  statement  to 
either  of  the  iwrsons  referred  to.  The  plain- 
tiff recalled  the  witnesses  William  Doak  and 
Smith  Peoples,  and  asked  each  of  them  If  the 
witness  Scott,  the  section  foreman,  did  not 
state  to  them  at  Shelby,  a  short  time  aftK 
the  accident,  that  he  did  not  know  how  Jones 
was  knocked  off,  and  that  he  (Scott)  waa  sit- 
ting on  the  box,  and  It  came  near  knocking 
him  off,  and  he  did  not  Imow  how  Jones  came 
to  fall  off.  Each  of  these  witnesses  answered 
that  said  Scott  did  make  such  statonent.  The 
defendant  objected  to  this  testimony  of  each 
of  the  witnesses  Doak  and  Peoples,  and  mov- 
ed to  exclude  it  from  the  Jury,  upon  the  ground 
that  it  was  hearsay,  and  not  admissible  in 
evidence.  The  court  overruled  the  objection, 
and  the  defendant  duly  excepted.  Under  the 
opinion  on  the  present  appeal.  It  Is  unneces- 
sary to  set  out  all  the  charges  requested  by 
the  plaintiff  and  the  defendant  Among  the 
charges  given  by  the  court  at  the  request  of 
the  plaintiff,  to  the  giving  of  each  of  which 
the  defendant  separately  excepted,  were  the 
following:  (4)  "If  the  jury  believe  from  the 
evidence  that  Scott,  the  section  boss  of  the 
defendant,  ordered  the  section  hands  to  run 
the  two  hand  cars  across  the  bridge,  and  that 
said  section  bands,  in  compliance  of  said  or- 
der, started  across  the  bridge  with  said  hand 
car,  one  following  15  or  20  feet  behind  the 
other,  and  that  while  on  the  trestle,  a^ter 
crossing  the  bridge,  said  Scott  was  on  the 
front  car,  and  made  a  sign  for  the  hands  on 
said  car  to  stop  or  check  up,  without  first 
ordering  the  rear  car  to  check  up,  or  giving 
those  on  said  rear  car  sufficient  notice  of  bis 
intention  to  check  up  the  front  car,  and  that 
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limnediately,  as  soon  as  those  on  th6  rear  car 
discoyered  the  checking  of  the  front  car,  one  of 
the  hands  on  the  rear  car  suddenly  put  on 
the  brake  of  said  rear  car,  and  this  was  the 
best  thing  to  do,  ander  the  circumstances,  to 
avoid  a  coUlslon  between  the  two  cars,  and 
that  plaintiff's  Intestate,  John  Jones,  was  on 
said  rear  car  at  the  time,  and  that  he  was  at 
hla  post  in  discharge  of  his  duty,  beside  one 
of  the  handles  of  the  lever,  with  his  hands  up- 
on the  same,  working  it  in  order  to  propel 
the  car,  and  that  said  putting  on  of  brake 
snatched  the  handles  out  of  his  hands,  and 
that  before  he  was  able  to  recover  it  the  rear 
car  ran  Into  the  front  car,  and  thereby  threw 
the  said  J<^Ui  Jones  to  the  ground,  and  kill- 
ed him,  and  that  the  said  John  Jones  did 
nothing  which  contrlbnted  proximately  to  his 
death,  then  they  should  find  for  the  plaintiff." 
(8)  "It  the  jury  believe  from  .tiie  evidence 
that  Scott,  the  section  boss  of  the  defendant, 
ordered  the  section  hands  to  run  the  two 
hand  cars  across  the  bridge,  and  Immediately 
behind  the  other,  and  that  said  section  hands, 
in  compliance  with  said  order,  started  across 
the  bridge  with  said  cars,  one  following  about 
16  or  20  feet  behind  the  other,  and  that  while 
on  the  trestle,  after  crossing  the  bridge,  and 
while  said  cars  were  going  at  a  fast  rate  of 
speed,  one  about  10  to  20  feet  behind  the 
other,  said  Scott  was  on  the  front  car,  and 
made  one  and  the  same  signal  for  both  cars 
to  check  up,  and  that  immediately  those  on 
the  rear  car  did  everything  in  their  power  to 
chedc  theh:  car  in  time  to  avoid  a  collision, 
but  that  the  rear  car  did,  notwithstanding, 
collide  with  the  front  car,  and  that  thereby  the 
said  John  Jones  was  thrown  to  the  ground  be- 
low, and  killed,  and  that  he  was  guilty  of  no 
negligence  which  contributed  proximately  to 
bis  death,  then  the  Jury  should  find  for  the 
plaintiff."  Which  charge  the  court  gave,  and 
to  the  giving  of  which  the  defendant  then  and 
there  duly  excepted.  Among  the  charges 
which  the  court  refused  to  give  at  the  request 
of  the  defendant,  and  to  the  refusal  to  give 
each  of  which  the  defendant  separately  except- 
ed, were  the  following:  (5)  "If  the  Jury  be- 
lieve from  the  evidence  that  the  two  hand 
cars  were  run  across  the  bridge  over  Ooosa 
river  at  a  rate  of  speed  that  was  safe,  and  that 
Scott,  the  section  foreman  la  charge  of  said 
cars,  gave  the  signal  for  both  to  slow  up  at 
the  same  time,  that  then  they  must  find  for 
the  defendant"  (28)  "The  court  charges  the 
Jury  that,  where  the  evidence  shows;  the  entire 
Income  of  John  Jones  was  expended  on  hlm- 
mit  and  family,  then  the  amount  expended 
apon  himself  must  be  deducted  fran  the 
amount  he  earned,  and  if  the  plaintiff  falls 
to  show  how  much  was  expended  upon  him- 
self, so  as  to  enable  the  Jury  to  ascertain  with 
reasonable  accuracy  what  was  spent  on  the 
family,  that  they  must  find  for  the  defend- 
ant" (29)  "The  court  charges  the  Jury  that, 
Jbefore  the  plaintiff  can  recover  In  this  cause, 
the  plaintiff  is  required  to  furnish  data  to  en- 
able the  Jury  to  ascertain  with  reasonable  ac- 


curacy the  amount  plaintiff  is  entitled  to  re- 
ceive." There  were  verdlpt  and  Judgment  for 
the  plaintiff,  assessing  his  damages  at  $1,000. 
Defendant  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which  ex- 
ceptions were  reserved.      Reversed. 

Thos.  O.  Jones,  for  appellant  Browne  & 
Leeper  and  Longshwe  &  Beavers,  for  appel- 
lee. 

McOLBIiLA.N,  a 'J.  This  case  has  been 
heretofore  In  this  court,  and  is  reported  in 
107  Ala.  400,  18  South.  80.  The  negligence 
coanted  on  in  each  of  the  four  counts  of  the 
complaint  was  that  of  Scott  the  foreman  of 
the  section  crew  of  which  plaintiff's  Intes- 
tate, John  Jones,  was  a  member.  The  first 
and  third  counts  charge  that  he  had  super- 
intendence Intrusted  to  him  In  respect  of  said 
crew  and  th^r  duties  and  of  two  hand  cars 
nsed  la  their  work,  and  that  while  in  the 
exercise  of  such  superintendence  he  ordered 
the  hand  cars  to  be  run  over  and  across  a 
bridge  spanning  Coosa  river  at  a  high  rate 
of  speed,  the  one  following  the  other  at  a 
distance  of  from  15  to  20  feet  and  that  while 
this  order  was  being  executed,  and  the  cars 
were  thus  being  run  across  the  bridge,  the 
said  Scott  being  on  the  front  car,  negligently 
and  carelessly  stopped  (first  count)  the  car 
on  which  he  was  riding,  without  notifying 
those  on  the  rear  car,  and  that  by  reason 
thereof  the  hindermost  car  ran  into  the  front 
car,  whereby  Jwies  was  knocked  off;  and 
(third  count)  that  said  Scott  negligently  and 
carelessly  suddenly  checked  the  speed  of  said 
front  car,  without  notifying  those  on  the 
rear  car,  and  that  In  consequence  the  rear 
car  collided  with  the  front  car,  whereby 
Jones  was  knocked  off,  and  killed.  The  sec- 
ond and  fourth  counts  aver  that  Scott  was 
in  charge  and  control  of  the  front  car  In 
crossing  over  the  bridge,  and  that  (second 
count)  he  negligently  stopped  It  and  (fourth 
count)  negligently  checked  its  speed,  without 
notice  to  those  on  the  i^ar  car,  whereby  the 
hindermost  ran  into  and  collided  with  the 
foremost  car,  knocking  Jones  off,  and  killing 
him.  The  general  issue  and  several  pleas  of 
contributory  negligence  were  pleaded.  The 
fourth  plea  is  as  ftdlows:  "Defendant  says 
that  plaintiff's  Intestate  contributed  proxl- 
matdy  to  his  own  injury  and  death  In  thist 
that  plaintiff's  Intestate  was  a  section  hand, 
and  that  it  was  a  part  of  his  duty  to  propel 
the  lever  car  upon  which  be  was  riding  by 
means  of  a  handle  or  lever,  and  that  It  was 
his  duty  to  grasp  said  lever  with  one  or  both 
hands  while  said  car  was  moving,  and  de- 
fendant avers  that  at  the  time  of  said  Injury 
and  death  the  said  John  Jones,  Intestate, .  was 
riding  on  the  rear  end  of  a  hand  car  which 
was  moving,  and  In  front' of  which  and  near 
to  It  was  another  moving  hand  car,  going  in 
the  same  direction,  yet  notwithstanding  this, 
said  Jones  failed  to  grasp  or  hold  to  said  han- 
dle or  lever  of  said  car,  but  stood  at  the  rear 
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end  thereof,  and  was  negligently  and  care- 
lessly looking  up  and  down  the  river,  over 
which  said  cars  were  passing,  or  was  looking 
backward  at  said  time,  without  holding  onto 
any  part  of  said  car,  or  to  the  handle  there- 
of, which  was  an  unsafe  and  dangerous  way 
of  crossing  said  trestle  and  river  on  a  moving 
hand  car,  and  but  for  such  negligent  conduct 
of  plaintiff's  intestate  said  Injury  and  death 
would  not  have  happened.  Wherefore,  de- 
fendant says  that  plalntlfTs  intestate  con- 
tributed directly  and  pnysJmately  to  his  own 
injury  and  death."  To  this  plea  plaintiff  re- 
plied "that  her  Intestate  was  holding  to  said 
handle,  and  continued  to  so  hold  until  he 
was  knocked  loose  by  the  sudden  putting  on 
of  the  brake  of  the  car  upon  which  he  was 
riding,  which  said  putting  on  of  said  brake 
suddenly  had  become  necessary  by  reason  of 
the  sudden  stopping  of  the  car  In  front,  and 
chat  Immediately  after  bis  hands  were  so 
knocked  loose  by  the  putting  on  of  said  brake, 
and  before  he  had  time  to  recover  bis  hold 
on  said  handle,  the  car  he  was  on  ran  Into 
the  car  in  frcmt,  by  reason  of  which  he  was 
thrown  out  of  said  car  to  the  ground  below, 
and  killed;  and  she  denies  that  said  Intestate 
was  guilty  of  any  such  contributory  negli- 
gence, as  would  bar  the  defendant's  liability 
for  his  death."  There  was  evidence  tending 
to  prove  the  averments  of  each  count  of  the 
complaint,  and  also  evidence  tending  to  dis- 
prove them.  Similarly  the  averments  of  the 
special  pleas  found  lodgment  in  the  tenden- 
cies of  the  evidence,  and  there  was  other  tes- 
timony going  to  disprove  them.  And  there 
was  evld^ice  both  ways  on  the  allegations 
of  the  replication  copied  above.  In  short, 
the  evidence  was  in  conflict  upon  every  Issue 
presented  on  the  trial;  and  the  court  very 
properly  refused  to  give  the  affirmative  char- 
ges requested  by  the  defendant  on  the  whole 
case,  and  upon  the  respective  counts  of  the 
complaint  Many  special  instructions  were 
givKi  for  plaintiff,  to  which  exceptions  were 
reserved,  and  refused  to  defendant,  and  ex- 
ceptions likewise  reserved  to  said  refusals. 
The  rulings  of  the  court  on  these  charges 
were  in  the  main  correct  In  some  particu- 
lars they  were  erroneous,  and  to  these  only 
will  we  refer  specially. 

The  two  hand  cars  were  precisely  the  same 
in  construction,  weight,  motive  power,  brakes, 
and  all  other  appliances.  They  were  manned 
each  in  the  same  way,  and  by  the  same  num- 
ber of  men.  They  were  going  across  the 
bridge  at  the  same  rate  of  speed,  and  at 
least  15  or  20  feet  apart  Presumably  they 
could  be  each  stopped  within  the  same  dis- 
tance. Presumably,  also,  the  speed  of  each 
could  be  controlled  within  the  same  time, 
and  graduated  in  the  same  degree  within  any 
given  time.  Presumably,  therefore,  a  signal 
given  at  the  same  moment  of  time,  Indeed  the 
same  signal,  to  each  of  the  crews  to  check 
the  speed  of  each,  could  be  obeyed  at  and  in 
the  same  time  by  each  crew,  and  the  speed 
of  each  would  thereby  be  reduced  to  the 


same  extent,  so  that  the  relative  distance  be- 
tween them  would  be  maintained,  and  there 
would  be  no  running  of  the  rear  car  onto  the 
front  car,— no  collisioo.  There  was  evidence 
that  Scott  gave  the  signal  to  check  the  speed 
to  each  car  at  the  same  time  by  the  same  mo- 
tion of  his  hands.  Upon  this  evidence  charge  8, 
given  for  plaintiff,  hypothesizes  negligence  on 
the  part  of  Scott  as  matter  of  law.  This  was 
clearly  erroneous.  It  can  surely  not  be  said, 
as  matter  of  law,  that  Scott  acted  negligently 
in.  giving  the  signal  to  check  the  speed  to 
both  crews  at  the  same  time,  in  view  of  the 
facts  referred  to  above.  In  all  human  prob- 
ability, looking  at  the  situation  from  Scott's 
standpoint  at  the  time  he  gave  the  signal,  the 
cars  would  have  equally  lessened  their  speed 
until  they  stt^ped,  and  all  the  while  have 
maintained  the  same  distance  apart  which 
separated  them  at  the  moment  the  signal  was 
given;  and  that  they  did  not  maintain  this 
distance  goes  to  show  that  the  signal  was 
not  given  to  each  of  the  crews  at  the  same 
time,  rather  than  to  show  that  the  signal,  if 
40  given,  was  negligently  given.  At  the  most, 
the  plaintiff  was  only  entitled  to  have  the 
question  as  to  whether  such  contemporane- 
ous signals  were  negligence  submitted  to  the 
jury,  and  we  make  this  concession  more  on 
account  ot  the  former  opinion  in  this  case 
ttian  otherwise.  The  effect  of  this  instruc- 
tion was  to  take  the  question  away  from  the 
Jury,  and  to  declare,  as  matter  of  law,  that 
the  giving  of  the  signal  to  both  crews  at  the 
same  time  was  negligence.  The  court  erred 
in  giving  this  chajge.  Charge  5,  refused  to 
defendant  declared,  as  matter  of  law,  that 
the  giving  of  the  signal  to  slow  up  to  both 
crews  at  the  same  time  was  not  negligence. 
Influenced  largely  by  the  former  decision,  we 
hold  that  this  charge  was  well  refused.  And 
charge  4,  given  for  the  plaintiff,  is  faulty  in 
that  It  assumes,  as  matter  of  law,  that  Scott 
should  have  first  directed  the  crew  of  the 
rear  car  to  slacken  Its  speed  before  giving 
a  like  signal  to  the  crew  of  the  front  car. 
The  evidence  did  not,  in  our  opinion,  furnish 
sufficient  data  for  a  verdict  to  be  rendered 
in  any  substantial  amount  Notwithstanding 
this,  however,  plaintiff  might  have  been  en- 
titled to  nominal  damages.  Hence  charges 
28  and  29  were  properly  refused. 

It  is  unnecessary,  where  recovery  Is  sought 
of  the  amount  which  deceased  would  have 
expended  on  dependents  had  his  expectancy 
of  life  not  been  disappointed,  to  prove  more 
than  that  he  had  persons  who  would  have 
been  distributees  had  he  left  an  estate  de- 
pendent on  him  for  support  and  the  amount 
he  contributed  to  their  support;  and  there 
is  no  legitimate  occasion  to  show  the  ages 
of  his  minor  children.  The  testimony  of 
Doak  and  Peoples  as  to  the  statement  made 
by  Scott  was  properly  received,  as  tending  to 
Impeach  the  latter  as  a  witness;  predicate 
therefor  having  been  laid  by  questions  to 
Scott  The  rulings  of  the  court  reserved  for 
our  consideration  to  which  we  have  not  re- 
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ferred  have  been  considered  by  us,  and  found 
to  be  free  from  error.    Reversed  and  remand- 


(121  Ala.  687) 

NORTHEN  T.  HANNERS. 
(Supreme  Court  of  Alabama.  May  10,  1899.) 
ExBMFTioKS— ExaocnoH  K>&  Costs. 
Under  Const,  art.  10,  §  1,  and  Code  1896, 
IS  2033-2037,  exompting  certain  personal  prop- 
erty from  execution  for  contract  debts,  an  un- 
successful plaintiff  in  an  action  for  tort  cannot 
claim  exemptiona  as  against  an  execution  for 
costs. 

Appeal  from  circuit  court,  Clay  county; 
George  E.  Brewer,  Judge. 

Proceedings  on  a  claim  for  exemptions  by 
James  T.  Banners  against  0.  S.  Northen. 
From  a  judgment  allowing  the  dalm  for  ex- 
emptions, contestant  appeals.    Reversed. 

The  proceedings  in  this  ease  were  had  on 
the  contest  of  a  claim  of  exemptions,  which 
arose  in  the  following  manner:  James  T. 
Banners,  the  appellee,  brought  an  action  of 
tort  against  the  appellant,  C.  S.  Northen,  to 
recover  damages  for  a  deceit  in  the  sale  of 
property.  In  this  action  the  plaintiff  was  cast 
in  the  suit,  and  Judgment  was  rendered  in  fa- 
vor of  the  defendant  against  him  for  the  costs 
of  the  snlt  Upon  this  judgment  execution 
was  issued  tor  the  costs,  and  was  levied  upon 
personal  property  of  Banners.  Thereupon 
Banners  filed  his  affidavit  of  claim  of  exemp- 
tions. 0.  S.  Northen,  the  defendant  in  the 
original  suit,  filed  bis  contest,— contesting,  not 
the  sufficiency  of  the  claim,  but  the  right  of 
the  plaintiff  in  the  action  of  tort  to  claim  ex- 
emptions against  a  judgment  rendered  against 
him  in  said  action  for  the  costs  of  the  suit 
Upon  issue  made  up  between  the  parties,  the 
facts  as  set  forth  above  were  proven,  and 
thereupon  the  court  gave  to  the  jury  the  fol- 
lowing written  charge:  "If  the  jury  believe 
the  evidence  in  this  case,  the  verdict  must  be 
lo  favor  of  the  defendant  in  execution,  James 
T.  Banners."  To  the  giving  of  this  charge 
the  plaintiff  in-  the  contest  duly  excepted. 
There  were  verdict  and  judgment  in  favor  of 
the  claimant  of  the  exemptions.  The  contest- 
ant appeals,  and  assigns  as  error  the  giving 
of  the  general  affirmative  charge  in  favor  of 
the  defendant  in  execution,  and  the  rendition 
of  judgment  for  the  defendant 

Wbltson.  Graham  &  Baynes  and  M.  N. 
Manning,  for  appellant.  Stogdale  &  Stog- 
dale  and  Knox,  Bowie  &  Dixon,  for  appellee. 

TYSON,  J.  In  all  civil  actions  the  success- 
ful party  Is  entitled  to  full  costs,  for  which 
judgment  must  be  rendered  against  the  unsuc- 
cessful party,  nnless  In  cases  otherwise  di- 
rected by  law.  Code,  {  1325.  It  is  of  no  con- 
sequence whether  the  plaintiff  or  defendant 
is  the  successful  party.  If  the  defendant  la 
the  successful  party,  he  recovers  his  costs  of 
the  plaintiff,  for  which  judgment  must  be 
rendered  by  the  court,  and  he  is  entitled  to 
25S0.-52 


have  execution  upon  this  judgment  issue 
against  the  plaintiff,— as  much  so  as  the  plain- 
tiff would  be  entitled  to  a  judgment  and.  ex- 
ecution for  costs  and  damages  had  he  been 
successful.  Costs  are  not  recoverable  by  vir- 
tue of  any  contract,  expressed  or  implied,  be- 
tween the  parties  litigant;  nor  Is  the  jodg- 
ment  which  the  court  is  anthorized  to  ren- 
der (indeed,  we  may  say,  which  the  statnte 
peremptorily  declares  shall  be  rendered)  based 
npon  any  supposed  contractual  relations  ex- 
isting between  the  parties  to  the  record.  Nor 
was  the  statute  commanding  this  judgment 
to  be  rendered,  by  its  enactment  or  operation, 
intended  to  be  enforced  npon  any  such  theory. 
At  common  law,  costs  were  not  recoverable, 
and  were  not  adjudged  in  the  judgment  in  the 
case.  Bood  v.  Stewart,  10  Ala.  600;  City 
CotmcU  V.  Foster,  M  Ala.  63.  In  certain  class 
of  cases  the  plaintiff  was  permitted  to  have 
the  defendant  "amerced  for  his  willful  delay 
of  Justice  in  not  immediately  obeying  the 
king's  writ  by  rendering  the  plaintiff  his  due, 
or  to  have  him  talcen  up  (capiatur)  till  he  pays 
a  fine  to  the  king  for  the  public  misdemeanor 
which  Is  coupled  with  the  private  injury,  in 
all  cases  of  force,  of  falsehood  in  denying  his 
own  deed,  or  improperly  claiming  property  in 
replevin,  or  to  have  him  adjudged  guilty  of 
contempt  for  disobeying  the  command  of  the 
king's  writ"  It  was  not  until  the  enactment 
of  the  statnte  of  Gloucester  that  costs,  eo 
nomine,  were  recoverable  by  the  plaintiff  In 
real  actions,  and  under  that  statute  the  prac- 
tice of  the  courts  was  to  award  costs  of  the 
"writ  purchased"  in  addition  to  the  damages 
recovered  against  the  defendant  By  statutes 
the  plaintiff's  right  to  recover  all  costs  was 
extended  to  all  cases  In  which  he  was  suc- 
cessful. But  no  costs  were  allowed  the  de- 
fendant in  any  action  when  be  was  successful 
until  the  statute  of  23  Ben.  VIII.,  which  was 
amended  from  time  to  time  until  he  was 
equitably  given  the  same  right  as  the  plain- 
tiff to  recover  the  same  costs  as  the  plaintiff 
would  have  had  if  he  had  recovered.  In  all 
cases  the  costs  were  taxed  by  the.  proper  of- 
ficer of  the  court.  2  Cooley,  Bl.  bk.  8,  p.  809. 
Courts  have  now  no  inherent  power  to  award 
costs,  which  can  be  only  granted  in  any  cause- 
or  proceeding  by  virtue  of  express  statutory 
authority.  5  Enc.  PI.  &  Prac  p.  110,  note  2. 
Under  the  system  of  costs  and  fees  as  pro- 
vided by  our  statutes,  costs  are  not  granted 
by  the  courts  of  this  state  as  damages  to  the 
successful  party,  but  rather  in  the  nature  of 
a  penalty  Imposed  upon  the  unsuccessful  par- 
ty. By  express  statute,  the  law  of  costs  must 
be  held  to  be  penaL  Code,  {  1353;  City  Coun- 
cil V.  Poster,  supra;  Dent  v.  State.  42  Ala. 
514.  The  amount  of  the  costs  recoverable  is 
limited  to  the  fees  of  the  officers  of  the  court 
and  witnesses  required  to  attend  upon  the 
court,  which  are  fixed  by  law,  and  whose  com- 
pensation, as  fees,  must  be  paid  by  the  par- 
ties at  whose  instance  they  are  rendered.  As 
to  the  officers  rendering  the  services,  and  the 
witnesses  who  attend  in  obedience  to  a  sub- 
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poena,  tvhlle  their  fees  are  taxed  so  as  to  make 
up  what  is  known  as  the  "bill  of  costs"  in 
the  case,  and  limit  the  amount  of  the  recovery 
of  the  successful  party,  the  cost  Is  not  re- 
covered by  the  Judgment -in  their  names;  nor 
have  they  such  an  Interest  In  It  as  entitles 
any  one  of  them  to  an  execution  upon  the 
judgment,  except,  in  the  case  where  the  plain- 
tiff is  the  successful  party,  and  the  execution 
against  the  defendant  Is  returned,  "No  prop- 
erty found,"  execution  may  issue  in  the  name 
of  the  clerk  against  the  plaintiff  for  all  costs 
created  by  him.  Code,  f §  1361,  1880.  So  far 
as  the  officers  of  court  and  the  witnesses  are 
concerned,  the  fees  due  to  them  are  mere 
debts,  l>ased  upon  an  implied  promise  to  pay 
by  the  party  at  whose  instance  or  request  they 
perform  the  service.  Dane  v.  Loomis,  51  Ala. 
487;  HIU  v.  White.  1  Ala.  576;  Railroad  Co. 
V.  Bradley,  84  Ala.  468,  4  South.  611,  and  au- 
thorities there  cited.  As  between  them  and 
the  parties  litigant  they  would  be  compelled 
to  resort  to  independent  suits  for  services  ren- 
dered for  the  collection  of  their  fees,  were  it 
not  that  by  the  process  of  execution  the  costs 
must  be  collected  by  the  sheriff;  and  he  is, 
of  course,  Justlfled  in  retaining  out  of  any 
money  collected  by  blm  upon  the  execution 
the  fees  due  In  the  cause,  since,  if  paid  over 
by  liim  to  the  party  in  whose  favor  the  execu- 
tion runs,  such  party  could  be  compelled  by 
suit  to  pay  it  back  to  him  for  the  officers  and 
witnesses  entitled  to  it  The  Judgment  in  fa- 
vor of  the  successful  party  for  costs,  however, 
has  no  element  of  debt  in  it  Lathrop  v. 
Singer,  39  Barb.  396.  If  it  had,  certainly  the 
statute  commanding  the  courts  to  render  Judg- 
ment In  favor  of  the  state  of  Alabama  for 
costs  against  a  defendant  convicted  of  a  mis- 
demeanor, and,  if  not  presently  paid  or  con- 
fessed, to  Imprison  him  or  compel  him  to  per- 
form labor,  would  be  violative  of  that  pro- 
vision of  the  constitution  "that  no  person  shall 
be  imprisoned  for  debt"  That  these  statutes 
are  not  offensive  to  the  constitution  cannot 
now  be  regarded  as  debatable.  Morgan  v. 
State,  47  Ala.  34;  Caldwell  v.  State,  55  Ala. 
133;  McDowell  v.  State,  61  Ala.  176;  Bailey 
v.  State,  87  Ala.  44,  6  South.  298.  As  to  the 
nature  and  character  of  the  judgment  for  the 
costs,  costs  being  a  mere  incident  to  the  suit 
the  Judgment  partakes  of  the  nature  and  char- 
acter of  the  suit  If  the  cause  of  action  de- 
clared upon  by  the  plaintiff  Is  in  tort  the 
Judgment  as  to  damages  and  costs  recovered 
by  him,  must  follow  the  comidalnt  and,  of 
necessity,  be  in  tort.  Stuckey  v.  McKlbbon, 
92  Ala.  622,  8  South.  379;  WiUiams  v.  Bow- 
den,  69  Ala.  433;  McLaren  v.  Anderson,  81 
Ala.  106,  8  South.  188.  And  the  complaint 
may  be  looked  to  for  the  purpose  of  determin- 
ing the  nature  of  the  judgment  Indeed,  "it 
has  never  been  the  practice  to  recite  in  the 
entry  of  Judgments,  or  for  it  to  appear  In  any 
way  thereby,  whether  the  action  and  recovery 
are  ex  contractu  or  ex  delicto."  McDaniel  v. 
Johnston,  110  Ala.  531,  19  South.  36.  If  the 
plaintiff  falls  in  bis  suit  in  tort,  upon  what 


principle  can  it  be  said  that  the  Judgment 
recovered  by  the  defendant  against  him  for 
costs  does  not  follow  the  complaint  and  is  in 
tort?  It  may  be  true,  as  -urged  by  appellee's 
counsel,  that  the  plaintiff  does  not  become 
a  tort  feasor  by  the  Institution  of  his  suit 
But  it  does  not  follow  from  this,  as  argued 
by  him,  that  the  Judgment  is  as  upon  a  con- 
tract The  wrong  committed  by  him,  for 
which  he  became  liable  for  costs  to  the  de- 
fendant In  the  Judgment  consisted  in  the  in- 
stitution of  a  suit  that  he  could  not  success- 
fuUy  maintain,  and  for  which  the  statute  im- 
posed upon  him  the  costs,  to  partake  of  the 
nature  of  his  complaint  The  exemption  of 
personal  property  allowed  under  the  constita- 
tlon  and  statutes  of  this  state  is  only  as 
against  debts  contracted.  Const  art  10^  i  1; 
Code  1886,  f  {  208a-2037.  In  the  case  in  hand, 
the  suit  of  the  appellee  (plaintiff)  was  in  tort 
and  he,  falling  to  prosecute  It  successfully  to 
Judgment  was  not  entitled  to  claim  his  ex- 
emptions against  the  execution  issued  against 
him  for  the  costs  recovered  by  the  defendant 
(appellant).  1  Freem.  Ex'ns.  (2d  Ed.)  3217; 
Russell  V.  Cleary,  105  Ind.  502,  6  N.  K  414; 
Schouton  V.  Kilmer,  8  How.  Prac.  527.  The 
Judgment  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded. 

cm  Aim.  <>«) 
WOODSTOCK  IBON  00.  v.  STRICKLAND 

etal. 
(Supreme  Court  of  Alabama.  Hay  16,  1899.) 
FoBuo  LAin>s— HoifESTBi.D  Laws — Tbahstkbs. 
Act  Cong.  June  15,  1880,  §  2,  enabling  trans- 
ferees of  "persons  who  have  heretofore,  under 
any  of  the  homestead  laws,  entered  lands,"  to 
entitle  themselves  to  the  land  by  payinK  the 
government  price  therefor,  does  not  apply  to 
persons  claiming  under  attempted  transfers 
made  after  the  passage  of  the  act. 

Appeal  from  chancery  court  Calhoun  coun- 
ty; J.  A.  Dowdell,  Chancellor. 

Bill  by  the  Woodstock  Iron  Company 
against  Andrew  J.  Strickland  and  others. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeala     Affirmed. 

John  B.  Knox,  for  appellant  J.  J.  Wil- 
lett  and  S.  D.  O.  Brotbers>  for  appellees. 

McCLETJAN,  a  J.  This  biU  is  filed  by  the 
Woodstock  Iron  Company  against  Strickland 
and  others.  It  avers  that  on  April  20,  1880, 
Strickland  entered  a  certain  parcel  of  public 
land  under  the  homestead  laws  of  ti?e  United 
States;  "that  on  February  9,  1881,  Strickland 
sold  and  conveyed  to  complainant  for  a  valu- 
able consideration,  by  an  instrument  in  writ- 
ing, bona  tide,  the  said  parcel  of  land,  for,  to 
wtt,  twenty  dollars,"  which  was  paid  to 
Strickland  and  that  complainant  thereui>on 
entered  into  possession  of  said  land,  and  has 
since  c(Mitlnued  in  possession,  etc.;  that  at 
the  time  of  said  purchase,  complainant  made 
application,  in  the  name  of  said  Strickland,  to 
the  United  States  land  office  at  Montgomery, 
to  have  said  homestead  entry  commuted  on- 
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der  the  act  of  congress  of  June  16,  1S80,  to  a 
cash  entry,  which  application  was  allowed, 
and  the  complainant  paid  the  government  the 
cash  price,  to  wit,  $100,  and  that  afterwards, 
on  Anguat  13,  1882,  the  patent  Issued  therefor 
In  the  name  of  said  Strickland,  all  which  was 
done  by  and  with  Strickland's  knowledge  and 
consent.  It  is  further  alleged  that,  In  1888, 
Strickland  attempted  to  s^  and  convey  said 
land  to  the  respondent  Beal  on  a  recited  valua- 
ble consideration;  that  Beal  had  notice  of 
complainant's  claim  when  he  purchased  from 
Strickland,  complainant  being  In  the  adverse 
possession  of  the  land  at  the  time;  and  that 
the  said  Beal  is  now  prosecuting  two  suits  in 
ejectment  against  complainant  for  the  land, 
one  In  his  own  name  and  the  other  in  the 
name  of  said  SMckland.  The  prayer  Is  for 
injunction  restraining  the  actions  at  law,  and 
that  upon  final  hearing,  a  decree  be  passed 
I)erpetuatlng  the  Injunction,  declaring  a  re- 
sulting trust  In  said  lands  In  favor  of  com- 
plainant, and  devesting  the  title  thereto  out 
of  the  said  Strickland  and  Beal,  and  Investing 
It  In  the  complainant,  etc.  At  the  hearing 
on  the  merits,  the  chancellor  denied  the  relief 
prayed,  and  dismissed  the  bill,  not  for  the 
want  of  proof  to  support  the  averments  of  the 
bill,  bpt  for  want  of  equity  In  those  aver- 
ments, and  from  that  decree  the  present  ap- 
peal Is  prosecuted. 

The  chancellor  proceeded  on  the  theory  that 
to  declare  and  enforce  the  alleged  trust  re- 
sulting from  the  payment  to  the  government 
for  the  land  by  the  complainant,  and  Its  con- 
veyance by  the  government  to  Strickland, 
would  be  violative  of  the  public  policy  of  the 
United  States  in  respect  of  government  lands; 
and  confessedly  this  Is  true,  nnless  the  case 
is  brought  within  section  2  of  the  act  of  con- 
gress of  June  15,  1880,  which  Is  as  follows: 
"That  persons  who  have  heretofore,  under 
any  of  the  homestead  laws,  entered  lands 
properly  subject  to  such  entry,  or  persons  to 
whom  the  right  of  those  having  so  entered  for 
homesteads,  may  have  been  attempted  to  be 
transferred  by  bona  fide  instrument  In  writ- 
ing, may  entitle  themsdves  to  said  lands  by 
paying  the  government  price  therefor,  and  in 
no  case  less  than  one  dollar  and  twenty-five 
cents  per  acre^  and  the  amount  heretofore 
paid  the  government  upon  said  lands  shall  be 
taken  as  part  payment  of  said  price."  It  Is 
clear,  of  course,  upon  this  statute,  that  only 
entries  made  before  Its  passage  are  vrithln  Its 
provisions.  The  entry  here  Involved  was 
made  a  few  months  before  the  enactment  of 
the  statute,— In  April,  1880.  It  is,  we  think, 
equally  clear,  upon  the  words  of  the  enact- 
ment, that  the  transfer  by  the  entryman  to  a 
third  person  must  also  have  occurred  before 
the  adoption  of  the  statute,  to  entitle  such  as- 
signee to  the  land,  upon  the  payment  of  the 
prescribed  price.  The  right  is  given  only  to 
entrymen,  or  to  persons  to  whom  their  inter- 
ests may  have  been  attempted  to  be  trans- 
ferred,— not  to  persons  to  whom  such  right 
may  be  transferred  in  the  future,  but  to  those 


who  in  the  past  have  received  such  transfers. 
The  words  used  are  Just  as  restrictive  to 
transfers  already  attempted  to  be  consum- 
mated as  are  the  words,  "who  have  hereto- 
fore entered  lands,"  etc.,  employed  with  ref- 
erence to  the  right  conferred  upon  the  entry- 
man  himself;  and,  if  anything  beyond  the 
letter  of  the  act  were  needed  to  enforce  this 
interpretation,  it  Is  found  In  the  other  pro- 
visions of  the  statute,  all  of  which  deal  with 
the  past  or  with  existing  conditions,  not  with 
the  future  or  with  conditions  that  might  tbere- 
after^arise.  As  said  by  the  supreme  court 
of  Florida:  "The  purpose  of  the  act  ot  con- 
gress was  for  the  relief  of  persons  who  bad 
previously  entered  for  homesteads,  and  also 
the  relief  of  persons  to  whom  the  right  of 
those  who  have  so  entered  lands  for  home- 
steads had  been  previously  attempted  to  be 
transferred  by  bona  fide  instrument  in  writ- 
ing. The  policy  of  the  act  was  to  permit 
these  two  classes  of  persons  to  purchase  for 
cash,  or  make  a  cash  entry  of  the  lands  upon 
the  terms  stated  In  the  act,  and  thus  save  them- 
from  loss  consequent  upon  failure  to  comply 
with  the  ordinary  statutory  requirements  as 
to  residence  or  occupation  and  Improvement 
In  the  case  of  homestead  entries.  Neither  of 
these  classes  includes^  nor  does  the  policy  of 
the  act  embrace,  a  person  to  whom  the  pet^ 
son  making  the  entry  may  have  made  a  trans- 
fer, or  a  bona  fide  attempt  to  transfer,  subse- 
quent to  the  act"  Dewhurst  v.  Wright  2& 
Fla.  223,  10  South.  6^.  This  case  was  fol- 
lowed, and  the  foregoing  lang^uage  wa.s  quot- 
ed and  adopted,  in  the  later  case  of  McCrlUis 
V.  Copp  (Fla.)  12  South.  643,  where  many  au- 
thorities, including  Anderson  v.  Carklns,  185 
U.  S.  483, 10  Sup.  Ct.  905,  are  cited. 

There  Is  no  decision  of  this  court  directly 
upon  the  point;  but  In  Mulloy  v.  Cook,  101 
Ala.  178,  10  South.  349,  and  17  South.  809,  it 
is  held  that  a  transaction  of  this  sort  to  be 
enforceable,  must  foe  brought  within  the  act 
quoted  above,  and  Dewhurst  v.  Wright,  supra, 
is  there  cited  approvingly.  The  conclusion 
we  reached  in  that  case,  that  the  trust  could 
not  be  declared  and  enforced,  was  rested  on 
the  ground  that  the  attempted  transfer  was 
not  In  writing.  The  fact  that  we  did  not  put 
It  on  the  further  ground  that  the  transfer  had 
been  attempted  to  be  made  since  the  act  of 
1880,  as  we  might  have  done.  Is  not  to  be 
taken  as  tending  to  show  that  we  then  were 
of  (pinion  that  such  a  tnmsfer  was  within 
the  statute;  for  it  was  not  necessary  to  con- 
sider that  question,  and  It  was  not  consider- 
ed. Considering  It  now,  we  are,  as  Indicated 
above,  clear  to  the  conclusion  that  persons  to 
whom  the  right  of  the  entryman  has  been  at- 
tempted to  be  transferred  since  the  enactment 
jf  the  statute— June  15,  1880— are  not  within 
(B  provisions,  and  that  such  attempted  trans- 
fers are  against  public  policy,  and  should  not 
be  enforced  by  the  courts.  The  attempted 
transfer  relied  on  In  this  case  was  subsequent 
to  the  statute.  The  decree  of  the  chancery 
court  must  therefore  be  affirmed. 
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SHELDON  T.  BIRMINGHAM  BUILDING  & 

LOAN  ASS'N. 
(Supreme  Court  of  Alabama.    April  19,  1899.) 

BniLDIHO   AMD    LOAK    ASSOCIATJONg — BcmCIBNCT 
or  DXCLARATION  —  APPLICATION  OV  FATMBKTa 

— ^Pbehiums — Relief — Pahtibs. 

1.  A  declaration  filed  by  persons  desiring  to 
form  a  building  and  loan  association  as  fol- 
lows: "The  undersigned,  being  desirous  of  form- 
ing a  building  and  loan  association,  make  the 
following  declaration:  The  general  object  for 
which  said  association  Is  formed  is  the  saving 
of  funds  from  monthly  payments  of  the  mem- 
bers, to  be  advanced  to  those  desiring  to  invest 
it,  to  the  end  that  the  profits  arising  from  the 
business  thus  transacted  shall,  with  the  month- 
ly payments,  largely  reduce  the  number  of 
months  required  to  make  eadi  share  worth  its 
par  value,  —eufficiently  expresses  the  intention 
of  the  declarants;  and  the  scheme  of  intended 
operation,  so  far  as  it  is  disclosed,  is  consistent 
with  and  adapted  to  the  exercise  of  the  powers 
expressly  conferred  by  the  statute  relating  to 
such  associations,  including  the  building  of 
houses  and  the  lending  of  money  to  its  mem- 
bers, and  such  powers  need  not  be  defined  in 
the  declaration, 

2.  A  purchaser  of  stock  in  a  building  and  loan 
association  is  not  entitled  to  have  the  amount 
paid  for  stock  applied  to  the  extinguishment  of 
a  loan  made  to  her  at  the  time  she  purchased 
the  stock. 

3.  Code  1886,  <  1556,  provides  that  a  building 
and  loan  association,  when  it  has  funds  on 
hand,  may  lend  the  same  to  the  highest  bidder 
therefor,  on  such  terms  as  may  be  prescribed 
by  the  by-laws.  The  by-laws  prescribed  that 
none  but  members  should  be  allowed  to  bid  for 
a  loan,  and  that  the  amount  of  premium  bid 
should  be  deducted  from  the  amount  of  the 
loan.  The  complainant,  being  a  stockholder,  bid 
an  amount  for  a  loan,  which  was  deducted 
therefrom,  and  gave  a  note  and  mortgage  for 
the  gross  amount  of  the  loan,  bearing  interest 
at  the  rate  of  8  per  cent,  per  annum,  which, 
thus  calculated,  was  more  than  the  legal  rate. 
'ffdd,  that  the  transaction,  being  expressly  au- 
thorized by  the  legislature,  whether  the  premi- 
um be  treated  as  interest  or  otherwise,  was  le- 
gal. 

'  4.  Where  the  by-laws  of  a  building  and  loan 
association  prescribe  that  the  amount  of  the 
premium  bid  for  a  loan  shall  be  deducted  from 
the  loan,  and  that  the  borrower  shall  pay  inter- 
est on  the  gross  amount  of  the  loan  at  the 
rate  of  8  per  cent,  per  annum,  a  loan  so  made 
is  not  usurious. 

5.  The  averment  that  complainant  was  never 
a  stockholder,  and  that  a  sale  of  a  loan  to  her 
was  not  made  at  auction,  is  neutralized  by 
averments  that  certain  payments  made  by  her 
were  required  of  her  under  the  by-laws,  which 
are  set  out,  and  show  that  loans  can  only  be 
made  to  the  highest  bidder,  who  must  be  a 
shareholder,  and  that  she  secured  the  loan  with 
an  alleged  issuance  to  her  of  82  shares  of  stock, 
and  cannot  be  deemed  an  averment  of  noncom- 
pliance with  a  statute  requiring  the  loan  to  be 
made  to  the  highest  bidder,  who  must  be  a 
stockholder. 

fi.  In  the  absence  of  equities,  the  courts  will 
not  relieve  a  party  from  the  nardsbips  of  an 
improvident  contract. 

7.  An  action  relating  to  the  separate  property 
of  a  married  woman  should  be  brought  in  her 
own  name,  under  Code,  f  2527. 

Appeal  from  chancery  court,  Jefferson  coun- 
ty; Thomas  Cobbs,  Chancellor. 

Bill  by  Esther  Sheldon,  in  the  name  of  her 
next  friend,  against  the  Birmingham  Building 
&  Loan  Association.  From  a  decree  in  favor 
of  defendant,  complainant  appeals.    Affirmed. 


'JThe  bill  alleges  that  the  defendant  was  in- 
corporated by  filing  a  declaration  of  incorpora- 
tion in  the  probate  office  of  Jefferson  county. 
Ala.,  on  the  3d  day  of  April,  1879.  A  copy  of 
the  declaration  is  made  an  exhibit  to  the  bill. 
and  80  much  of  It  as  is  pertinent  to  this 
case  Is  copied  in  the  opinion.  It  is  farther  al- 
leged that  on  the  8th  of  March.  1889.  oom- 
plalnant  made  application  to  the  defendant 
to  borrow  $3,280,  and  that  she  was  required 
to  pay  a  premium  of  38^  per  cent  on  this 
loan,  and  that  she  recelred  In  cash,  after  the 
premium  was  deducted,  the  snm  of  $2,017.20 
(the  balance  being  taken  as  premium),  and 
that  she  has  been  making  payments  of  in- 
terest at  the  rate  of  8  per  cent  per  annnm  on 
$3,280;  and  a  copy  of  the  note  and  mortgage 
given  to  seenre  this  loan  is  attached  as  an 
exhibit  to  the  biU.  The  bill  further  aUeges 
that  on  or  about  the  6th  day  of  March.  1891, 
she  made  an  additional  application  to  defend- 
ant to  borrow  an  additional  sum  of  $1,800. 
and  that  she  was  required  to  pay  a  premium  of 
36  per  cent  on  this  loan,  and  that  on  this 
loan  she  received  in  cash  $1,203.20.  and  that 
the  balance  went  to  pay  the  pronlum,  and 
that  she  has  paid  Interest  on  the  said  sum  of 
$1,800  at  the  rate  of  8  per  cent  per  annum; 
and  a  copy  of  the  note  and  mortgage  given 
to  defenduit  to  secure  this  loan  is  ma'de  an 
exhibit  to  the  bilL  As  to  the  flist  loan,  she 
aUeges  that  she  was  required  to  pay  each 
month  does  to  the  amount  of  $16.40,  and  in- 
terest to  the  amount  of  $21.86,  and  that  she 
has  kept  up  these  payments  each  month,  be- 
ginning with  March,  1889,  and  ending  with 
Jnly,  1896.  As  to  the  second  loan,  she  alleges 
that  she  was  required  to  pay  each  month  the 
snm  of  $9.40  as  dues  and  $12.53  as  hiterest 
and  that  she  has  made  these  payments,  begin- 
ning with  the  month  of  March,  1891,  up  to 
and  Including  July,  1894.  As  to  each  of  the 
loans,  respectively,  referred  to  in  the  bill,  the 
complainant  avers  "that  she  never  was  a 
shareholder  in  said  alleged  association,  and 
that  said  association  has  never  issued  her  any 
stock  or  paper  writing,  of  any  character  or 
description,  going  to  show  that  she  was  or  is 
a  stockholder  In  said  association,  but  on  the 
contrary,  your  oratrlx  is  only  a  borrower  of 
money,  and  as  such  she  has  been  compelled  to 
pay  unlawful  and  usurious  Interest  besides 
large  sums  of  money  in  the  way  of  a  mem- 
bership fee,  fines,  penalties,  premiums,  and 
dues,  and  that  during  the  continuance  of  this 
loan  your  oratrlx  has  more  than  paid  to  said 
association  an  amount  largely  in  excess  of  the 
amount  actually  obtained,  yet  notwithstand- 
ing all  these  payments,  the  said  association 
still  claims  and  demands  of  your  oratrlx  a  sum 
largely  in  excess  of  the  original  amount  actn- 
ally  obtained."  It  was  also  averred  In  the 
bill  "that  at  the  time  of  the  application  for 
said  loans  there  was  not  a  competitive  bidding 
or  sale  at  auction  to  highest  bidder  for  the 
alleged  loans  between  herself  and  the  rest  of 
borrowing  members,  but,  on  the  contrary,  the 
premium  was  fixed  by  the  officers  of  said  asao- 
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elation  prior  to  the  making  of  oratrlx'a  ap- 
plication, and  8be  was  Instructed  to  bid  the 
premiums  above  referred  to  In  order  to  obtain 
said  loans."  The  notes  and  mortgages  which 
were  executed  by  the  complainant,  and  which 
are  made  exhibits  to  the  bill,  each  recited  that 
the  complainant  obtained  the  loan  In  strict 
accordance  with  the  by-laws  of  the  associa- 
tion. The  complaint  further  averred  that  the 
respondent  association  was  never  Incorporated 
for  the  object  and  purpose  of  prosecuting  and 
carrying  on  the  business  of  a  legitimate  JbuUd- 
Ing  and  loan  association,  as  Intended  by  the 
statute  of  Alabama  providing  for  the  incor- 
poration of  such  association,  but  that  the  de- 
fendant's business  and  the  object  of  Its  In- 
corporation was  to  loan  as  set  forth  In  Its  dec- 
laration of  Incorporation,  and  for  no  other 
purpose;  that  the  defendant  association  has 
no  power  to  demand  premiums  or  unlawful 
Interest,  or  demand  fines,  or  Impose  forfeitures 
of  membership  fees  against  the  complainant  cm 
account  of  the  loans  herein  complained  of, 
and  that  all  such  demands  and  Items  are  ultra 
vires,  and  that  all  the  authority  or  power  the 
defendant  assodaUon  had  In  making  and 
entering  Into  the  contracts  herein  complained 
of  was  to  collect  the  money  actually  loaned 
the  complainant,  with  legal  Interest  thereon. 
It  was  then  averred  in  the  bill  "that  the  mat- 
ters of  the  aUeged  loans  complained  of  In 
this  bill  are  of  such  complicated  and  Intricate 
character  that  It  Is  necessary  to  have  an  ac- 
count stated  between  the  respondent  associa- 
tion and  your  oratrlz,  in  order  that  your  honor 
may  render  an  intelligible  decree,  so  as  to  do 
equity  to  all  parties  concerned;  and  your 
oratrlz  submits  herself  to  your  honor's  court, 
to  stand  and  abide  by  such  orders  and  decrees 
as  may  be  made  in  the  premises.  And  oratrlz 
stands  ready,  willing,  and  able  to  pay,  and 
hereby  tenders,  whatever  amount  may  be  de- 
creed against  her  upon  both  loans,  separately 
or  conjunctively,  with  lawful  interest  thereon, 
after  giving  your  oratrlz  credit  on  said  loans 
for  the  several  amounts  paid  by  oratriz  to  re- 
spondent association,  whether  they  wo'e  paid 
as  a  membership  fee,  premiums,  fines,  dues, 
or  Interest;  and  oratrlz  is  fully  able  to  re- 
spond promptly  to  any  decree  that  this  hon- 
orable court  may  render  against  her  on  ac- 
count of  said  loans  herein  complained  of." 
The  prayer  of  the  bill  was  that  an  account  be 
stated  between  the  complainant  and  the  asso- 
ciation, charging  her  with  all  moneys  actually 
received,  with  lawfnl  Interest  thereon,  and 
giving  her  credit  for  all  payments  made  to 
said  association  as  membership  fees,  pre- 
mlnms,  dues.  Interest,  and  fines  on  account  of 
said  loan,  and  that,  if  there  Is  a  balance  as- 
certained to  be  due  the  association,  the  com- 
plainant be  allowed  to  pay  off  the  same,  and 
that  after  such  payment  all  contracts  between 
the  complainant  and  the  defendant,  Including 
the  notes  and  mortgages  executed  by  the  com- 
plainant to  the  defendant,  be  canceled  and  an- 
nulled. There  was  also  a  prayer  for  general 
relief.    Snch  by-laws  as  are  pertinent  to  the 


issues  involved  in  the  suit  were  made  exhibits 
to  the  bill.  Section  3  of  the  by-laws  provides 
that  the  capital  stock  of  the  association  shall 
be  $1,000,000,  and  that  the  par  value  of  each 
share  shall  be  ^,  to  be  Issued  In  one  or  more 
series.  Section  12  provides  that  for  each 
share  of  stock  each  member  shall  pay  an 
Initial  fee  of  10  cents  at  the  time  of  subscrib- 
ing for  the  stock,  and  20  cents  per  month  in 
current  funds  until  the  series  with  which  he 
is  connected  shall  have  accumulated  real  as- 
sets sufficient  to  divide  to  each  share  the  sum 
of  $40.  Section  22  provides  that  each  mem- 
ber, for  every  share  of  stock  .in  his  name,  shall 
be  entltied  to  purchase  a  loan  or  advances  of 
$40.  Section  23  provides  that  the  amount 
paid  Into  the  treasury  each  month  shall  be 
sold  to  the  highest  bidder  or  bidders,  and  any 
member  taking  an  advance  or  loan  shall  allow 
the  premiun)  offered  by  him,  to  be  deducted 
as  provided  by  section  36;  section  36  provid- 
ing that  "any  borrower  may  pay,  besides  the 
interest  on  his  loan,  such  sums  as  he  may 
see  proper  from  time  to  time,"  which  pay- 
ments shall  be  entered  as  credits  on  his  note*. 
Section  25  provides  that,  for  each  loan  or  ad- 
vance of  $40  per  share  to  a  member,  at  least 
one  share  of  stock  shall  be  assigned  to  the 
association  as  collateral  security.  Section  26 
provides  that  "any  member  taking  an  advance 
or  loan  shall  pay  to  the  association.  In  addition 
to  his  or  her  monthly  dues  for  shares,  monthly 
interest  on  the  gross  amount  of  the  advances 
or  loan  at  the  rate  of  dght  per  cent,  per  an- 
num." Section  28  provides  that  none  bat 
members  shall  be  allowed  to  bid  for  a  loan 
or  advances.  Section  45  provides  that  any 
stockholder  neglecting  or  refusing  to  pay  his 
(^  her  monthly  dues  or  Interest  as  the  same 
become  due  shall  pay  the  additional  sum  of 
two  cents  monthly  on  each  dollar  remaining 
unpaid.  The  other  sections  of  the  by-laws  at- 
tached as  exhibits  to  the  bin  refer  to  the  mat- 
ter of  security,  and  to  the  matter  of  repay- 
ment and  partial  repayment  of  the  loan. 

The  defendant  moved  to  dismiss  the  bill  for 
the  want  of  equity,  and  also  demurred  to  the 
bill  upon  many  grounds,  the  substance  of 
which  was  as  follows:  (1)  The  averments  of 
the  bill  show  that  Esther  Sheldon  was  a  mar- 
ried woman,  and  that  the  property  involved 
in  the  suit  was  her  separate  property,  and 
that,  therefore,  the  said  suit  should  have  been 
brought  by  her  individnally,  and  not  by  her 
next  friend.  (2)  That  the  complainant  is  es- 
topped to  deny  that  she  was  a  shareholder  In 
the  defendant  association,  and  that  the  pre- 
miums she  paid  for  the  loans  procured  by  her 
were  not  determined  by  competitive  bidding. 

(3)  That  the  bill  and  Its  ezhlblts  show  that 
the  loans  were  made  to  the  complainant  in  the 
manner  authorized  by  law,  and  in  accordance 
with  the  by-laws  of  the  defendant  association. 

(4)  That  it  is  not  shown  by  the  averments  of 
the  bill  that  the  defendant  has  collected,  or 
has  attempted  to  collect,  usurious  Interest.  (5) 
The  averments  show  that  the  rules  and  by- 
laws of  defendant  provided  for  uniform  sales 
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of  monthly  Installmeiita  of  money  paid  to  It, 
and  the  mortgagea  attached  as  exhibits  to 
the  blU  recite  that  the  complainant  received 
advances  or  loans  in  strict  accordance  with  the 
rales  and  by-laws  of  the  defendant  associa- 
tion; and  there  Is  no  averment  to  show  that 
complainant  has  repaid  advances  or  loans  la 
accordance  with  the  rales  and  by-laws  of  de- 
fendant association,  or  that  defendant  has 
collected  or  attempted  to  collect  any  money 
whatever  from  complainant,  other  than  the 
money  required  to  be  paid  on  advances  or 
loains  made  to  complainant  nnder  the  rules  and 
by-laws  of  defendant  association.  (6)  'Hliere 
to  no  averment  to  show  that  an  accounting  Is 
necessary  In  order  to  show  or  arrive  at  the 
amount  that  it  would  take  to  repay  the  ad- 
vances or  loans  owing  by  complainant  The 
averments  further  show  tliat  complainant  has 
in  her  possession  a  book  showing  the  pay- 
ments made  by  her  to  the  association  were 
entered  on  said  book  by  the  association,  and 
the  book  is  not  made  a  part  of  this  bill  as  an 
exhibit,  and  the  averments  show  that  this 
book  will  show  the  state  of  the  account  exist- 
ing between  complainant  and  defendant"  (7) 
"There  are  no.  averments  to  show  that  com- 
plainant has  not  exercised  all  rights  that  a 
stockholder  In  defendant  association  had  the 
right  to  exercise  under  the  rules  and  by-laws 
of  said  association,  nor  is  there  any  averment 
to  show  that  defendant  association  has  de- 
nied to  complainant  any  rights  or  privileges 
of  any  kind  or  character  whatever  that  a 
stockholder  in  said  association  had  a  right  to 
exercise  under  the  rules  and  by-laws  of  said 
association."  On  the  submission  of  the  cause 
upon  the  motion  to  dismiss  and  the  demurrers, 
the  court  rendered  a  decree  sustaining  both 
the  motion  and  the  demurrer.  From  this  de- 
cree the  complainant  appeals,  and  assigns  the 
rendition  thereof  as  error. 

Denson  &  Tanner,  for  appellant  Smyer  & 
Smyer,  for  appellee. 

SHARPS,  J.  The  general  statntes  contained 
in  the  Code  of  1876  when  the  defendant  cor- 
poration was  organized,  and  existing  in  the 
Code  of  1886  when  this  transaction  arose,  set 
forth  and  define  the  powers  of  building  and 
loon  associations.  In  snch  respect  they  differ 
from  those  statutes  relating  to  some  other  in- 
corporations, which  leave  the  purpose  and 
plan  of  the  body  Incorponted  to  be  declared 
by  a  writing  filed.  As  a  grant  and  also  as  a 
limitation  of  power,  they  have  effect  as  if 
embodied  in  a  special  charter,  leaving  unex- 
pressed only  the  implied  authority  to  do  the 
acts  In  furtherance  of  the  objects  and  pur- 
poses 80  expressed.  They  are  not  left  to  be 
increfised  or  altered  by  the  declaration  re- 
quired to  be  filed  as  an  initial  step  in  the  or- 
ganization. The  office  of  the  declaration  was 
well  defined  In  Kamper  ▼.  Insurance  Co.,  78 
Ala.  325,  where  it  was  said  by  this  court; 
"It  to  an  acceptance  by  the  corporators,  under 
the  name  designated  for  the  objects  express- 
ed, of  the  corporate  powers  and  capacity  the 


law  confers,  and  a  itatement  of  tbe  principal 
constituents  of  the  corporation,  tbe  amount 
of  the  capital  stock,  tbe  names  of  the  cor- 
porators, and  the  quantity  each  has  in  the 
capital  stock.  There  to  no  authority  for  In- 
troducing more  into  it,  and.  If  more  be  Intro- 
duced, it  is  mere  surplusage,  not  adding  to  ot 
detracting  from  the  force  of  the  declaration." 
Adopting  thto  principle  as  clearly  correct  we 
fail  to  recognize  the  importance  imputed  by 
appellant's  brief  to  the  recital  of  purpose  in 
the  declaration  filed  to  incorporate  thto  as- 
sociation, or  of  the  omission  tlierefrom  of  any 
statement  of  purpose  to  build,  or  aid  in  build- 
ing, houses  for  its  memben.  As  exhibited  in 
tbe  bill,  tbe  declaration,  so  far  as  to  material 
to  be  considered,  to  as  follows:  "The  under- 
signed, being  desirous  of  forming  a  building 
and  loan  assoctotion,  make  the  following  dec- 
laration: (1)  The  name  of  the  association 
shall  be  the  Birmingham  Building  &  Loan 
Association.  The  general  object  for  which 
said  assoctotion  to  formed  to  the  saving  of 
funds  from  monthly  payments  of  the  mem- 
bers, to  be  advanced  to  those  desiring  to  In- 
vest It  to  tbe  end  that  the  profits  arising 
from  the  business  thus  transacted  shall,  with 
the  monthly  payments,  largely  reduce  the 
number  of  months  required  to  make  each 
share  worth  Its  par  value  of  94D."  The  in- 
tention of  the  declarants  to  form  a  building 
and  loan  association  to  clearly  expressed,  and 
the  scheme  of  Intended  operation,  so  far  as  it 
is  disclosed,  to  consistent  with  and  adapted  to 
the  exercise  of  the  powen  expressly  confer- 
red by  the  statute  upon  such  associations,  in- 
cluding the  building  of  houses,  the  lending  of 
money  to  its  memben  for  buUding,  and  for 
other  purposes.  We  doubt  not  the  sufficiency 
of  the  declaration  for  the  incorporation  of 
the  defendant  as  a  building  and  loan  assocto- 
tion, having  all  the  powera  expressed  or  im- 
plied by  the  statute  as  attaching  to  such  asso- 
ciations formed  thereunder. 

The  question  of  usury,  as  inhering  In  build- 
ing and  loan  contracts,  has  been  prolific  of  Jo- 
dlclal  writing  upon  the  origin  and  character 
of  such  asBoctotions,  and  e^epedallj  as  to  the 
relation  of  a  loan  to  the  stock  upon  which  it 
to  based.  Courts  in  different  Jurisdictions,  in 
cases  arising  under  differing  statutes  and  con- 
tracts, have  produced  decisions  apparently  In 
confiict;  some  holding  that  charges  upon  the 
shares  -are  but  dtoguised  charges  for  the  loan, 
which  may  infect  tbe  contract  with  usury, 
and  that  payments  thereon  are  properly  pay- 
ments upon  the  loan.  Other  dedsicms  favor 
the  application  of  such  payments  upon  the 
stock  as  the  thing  cliarged  for,  unless  by  the 
terms  of  the  agreement  they  go  In  extingutoh- 
ment  of  the  loan.  The  Utter  view  has  been 
aaopted  by  this  court  as  applicable  to  the  sys- 
tem created  by  our  Code.  In  Southern  Build- 
ing &  Ix>an  Ass'n  v.  Anniston  Loan  &  Trust 
Co.,  101  Ala.  682,  15  South.  12S,  the  ques- 
tion was  directly  raised  upon  a  bill  filed  to  re- 
deem from  a  forfeiture  of  stock  and  from  a 
mortgage  taken  by  a  buUding  and  loan  asao- 
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elation  farmed  under  the  general  statnte,  and 
seeking  to  have  credited  upon  the  loan  secared 
by  the  mortgage  payments  made  by  the  mort- 
gagor upon  hia  stock  In  the  association.  Xbe 
right  to  bare  such  payments  so  applied  was 
denied  upon  the  single  ground  of  the  separate 
existence  of  the  stock,  and  the  obligation  to 
make  payments  thereon,  as  distinct  from  the 
undertaking  to  pay  the  debt  accruing  on  ac- 
count of  the  loan.  The  ground  upon  which  re- 
lief was  denied  in  that  case  Is  strengthened 
in  this  by  the  fact  that  there  has  been  no  for- 
feiture of  complainant's  stock.  It  cannot  be 
held  that  she  is  entitled  by  this  proceeding  to 
have  the  payments  made  by  her  upon  her 
stock  credited  ujton  her  lottn,  as  sought  by 
the  bilL  Among  the  powers  conferred  by  the 
statute  referred  to  (Code  1886,  {  1556),  Is, 
"when  funds  are  on  hand,  to  lend  the  same 
to  any  shareholder  of  the  corporation  on  such 
security  and  on  such  terms  and  conditions  as 
may  be  prescribed  by  the  by-laws."  As  an 
equal  mode  of  awarding  the  loan,  the  statute 
authorized  its  sale  to  the  highest  bidder,  and 
provided  that  at  all  such  sales  "all  share- 
holders shall  have  equal  opportunities  to  bid 
under  such  regulations  as  may  be  prescribed 
by  the  by-laws."  A  by-law  of  the  defendant, 
exhibited  In  the  bill,  provides  that  "the 
amount  paid  into  the  treasury  each  month 
shall  be  sold  to  the  highest  bidder  or  bidders, 
and  any  member  taking  an  advance  or  loan 
shall  allow  the  premium  ofTered  by  him  or 
her  to  be  deducted  as  set  forth  in  section  36, 
and  shall  secure  the  association  for  such  ad- 
vance or  loan  by  bond  or  mortgage  on  stock 
of  the  association."  The  by-laws  also  provide 
that  "none  but  members  shall  be  allowed  to 
bid  for  a  loan  or  advance."  Under  such  sys- 
tem, premiums  result  from  competing  bids  of 
shareholders  Inter  se  for  the  privilege  of  re- 
ceiving the  loan;  and  In  one  respect,  at  least, 
they  stand  upon  a  different  footing  from  inter- 
est, in  that  they  are  controlled  by  the  com- 
peting members,  and  not  by  the  lending  asso- 
ciation. If  the  premium  be  treated  as  inter- 
est, the  general  Interest  rate  of  8  per  cent, 
may  be  exceeded  in  the  interest  charge;  but 
.  the  power  given  by  the  statute  to  the  asso- 
ciation and  Its  members  to  so  contract  among 
themselves  Is  not  a  special  privilege,  In  a 
sense  obnoxious  to  the  constitutional  provi- 
sions looking  to  the  conservation  of  equal 
rights.  .The  peculiar  plan  of  business  they 
adopt,  and  the  mutual  participation  In  the 
profits  arising  from  it,  mark  building  and  loan 
associations  as  a  class  so  distinct  from  or- 
dinary lenders  as  to  warrant  the  distinct  legis- 
lative grant  of  the  power  to  so  regulate  char- 
ges for  an  advance  or  loan.  Besides,  the  stat- 
ute is  general  in  its  application,  in  tiiat  It  ex- 
cludes no  one  from  the  right  to  enter  into 
the  relation  of  either  a  borrowing  or  nonbor- 
rowlng  stockholder,  or  from  the  right  to  or- 
ganize under  Us  provisions  the  class  of  the 
corporations  having  such  power  to  lend,  and 
thereby  to  participate  In  the  benefits  confer- 
red by  the  statute. 


The  question  as  to  the  constitutional  right 
of  the  legislature  to  confer  upon  building  and 
loan  associations  the  right  to  contract  for 
more  than  the  general  rate  of  Interest  on  Its 
loans  Is  not  res  Integra  In  this  state.  Such 
right  was  recognized  and  declared  In  the  case 
of  Association  v.  Robinson,  69  Ala.  413,  where 
it  was  said:  "The  general  assembly  ordained 
the  statute  against  usury,  and  its  power  to 
designate  the  transaction  which  shall  be 
deemed  offensive  to  or  which  sliall  be  except- 
ed from  the  Influence  of  the  statute  is  not 
questioned.  When  It  lends  express  sanction 
to  a  particular  transaction  from  the  operation 
of  the  statnte,  that  transaction  la  withdrawn 
and  excepted."  That  case  was  approved,  and 
the  same  principle  reiterated,  in  Association 
T.  Lake,  Id.  456.  Those  cases  have  long  stood 
as  authority  and  doubtiess  reliance  upon  the 
law  as  so  declared  has  resulted  in  Investments 
In  and  transactions  by  such  associations  to 
the  ^ent  that  the  doctrine  of  stare  dedsls 
must  forcibly  apply.  The  principle  Is  well 
sustained  by  anthorlty.  See  Trust  Oa  ▼. 
WhIUied  (N.  D.)  49  N.  W.  818;  State  v.  Ham- 
mer, 42  N.  J.  Law,  436;  4  Am.  &  Bng.  Bnc. 
Law,  1008,  1074  The  decision  hi  Association 
T.  Lake,  supra,  was  made  with  reference  to 
the  general  statute  which  controls  this  case, 
and  Is  therefore  direct  authority  for  the  con- 
clusion which  we  reach,  that  the  premium 
mentioned  In  complainant's  contract,  whether 
treated  as  Interest  or  otherwise,  might  lawful- 
ly be  taken  by  the  defendant. 

Complainant  is  charged  with  Interest  upon 
the  gross  amount  of  the  loan,  including  the 
part  used  or  deducted  In  payment  of  the  pre- 
mium. Decisions  elsewhere  are  numerous, 
and  discussions  are  diverse,  as  to  whether  a 
charge  for  interest  on  the  amount  of  the  pre- 
mium Infects  the  contract  with  usury.  So  far 
as  they  are  based  on  constitutional  or  statu- 
tory laws  differing  from  ours,  or  upon  by- 
laws or  contracts  unlike  those  here  Involved, 
they  are  of  slight  value  In  the  consideration 
of  this  case.  "On  such  terms  and  conditions 
88  may  be  prescribed  by  the  by-laws"  Is  the 
broad  privilege  extended  by  the  statute  In  re- 
spect to  making  loans.  The  by-law  passed  in 
pursuance  of  that  power  Is'  made  part  of 
complainant's  contract,  and  is  as  follows: 
"Any  member  taking  an  advance  or  loan  shall 
pay  to  the  association,  In  addition  to  his  or 
her  monthly  dues  for  shares,  monthly  Inter- 
est on  the  gross  amount  of  the  advances  or 
loan  at  the  rate  of  8  per  cent,  per  annum." 
What  has  been  said  of  the  power  under  the 
general  statute  to  take  the  premium  applies 
as  well  to  interest  upon  the  amount  borrowed 
to  pay  the  premium.  Complainant  owed,  as 
the  premium  she  agreed  to  pay,  a  debt  which 
was  separate  from  that  she  owed  for  the  loan. 
The  effect  of  the  deduction  from  the  amount 
borrowed  was  the  same  as  if  the  whole  had 
been  paid  her  in  hand^  and  out  of  it  the  sepa- 
rate debt  had  been  presenUy  paid.  Bowen  t. 
Association  (N.  J.  Err.  &  App.)  28  Ati.  67. 
The  terms  as  to  Interest  and  the  mode  of  its 
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payment  were  according  to  tbe  agreement,  and 
the  agreement  was  one  which  the  parties  bad 
a  right  to  make. 

The  avermenta  that  the  complainant  was 
never  a  shareholder  in  the  association,  and 
that  there  was  no  sale  of  the  loan  at  auction  or 
competitive  bidding  upon  her  application  for 
the  loan,  are  neutralized  by  inconsistent  aver- 
ments to  the  effect  that  the  premiums  and 
monthly  payments  were  required  of  her  un- 
der the  by-laws,  which,  being  set  out,  show 
their  requirement  to  be  that  loans  be  made 
to  the  highest  bidder  and  to  shareholders 
only;  and  it  is  fnrther  averred  that  com- 
plainant secured  the  loan  partly  "with  an  al- 
leged issuance  of  eighty-two  shares  of  stock 
In  said  association."  Taken  together,  these 
cannot  be  construed  as  an  averment  of  a  non- 
compliance with  the  statute  or  by-laws  In  re- 
spect either  of  fixing  the  premium  or  lending 
to  a  nonstockholder. 

No  forfeiture  has  been  claimed  by  the  asso- 
ciation, and  no  foreclosure  Is  sought,  so  far 
as  appears  in  the  bill.  Tbe  defendant  con- 
tinuing in  the  performance  of  tbe  contract, 
there  Is  no  right  of  redemption  from  the  mort- 
gage until  the  maturity  of  the  debt  secured 
by  it,  except  under  the  terms  of  the  contract 
Weir  V.  Association  (N.  J.  Oh.)  38  AU.  643; 
Saunders  v.  Frost,  6  Pick.  267;  Moore  v. 
Cord,  14  Wis.  213;  20  Am.  &  Eng.  Bnc.  Law, 
619. 

Failing  to  show  by  the  tacts  averred  any 
usurious  or  Illegal  exactions  of  the  complain- 
ant entitling  her  to  relief,  the  bill  is  without 
equity.  Tbe  courts  do  not  relieve  from  the 
mere  hardship  of  contracts,  but  must  accord 
to  tbe  parties  their  legal  rights  acquired  under 
them. 

The  suit  relates  to  the  separate  property 
of  tbe  complainant,  and  was  therefore  Im- 
properly brought  in  the  name  of  a  next  friend. 
Code,  {  2527;  Wolfe  v.  Underwood,  91  Ala. 
523,  8  South.  774.  The  decree  of  the  chan- 
cery conrt  will  be  affirmed  at  appellant's 
?ost 

(m  Ala.  aoo) 

ALABAMA  O.  8.  R.  CO.  ▼.  QUEEN  GTIT 

ELECTRIC  LIGHT  CO. 
(Supreme  Conrt  of  Alabama.    April  20,  1809.) 

SUFBBSBSBAS — ^EXIOUTIOH. 

1.  An  execution  issned  for  an  amoant  largely 
tn  excess  of  the  liability  of  the  obligors  on  a 
claim  bond  should  be  superseded. 

2.  Under  Code,  S  4144,  providing  that,  when 
property  for  'which  a  claim  bond  has  been  ex- 
ecated  is  not  ielirered  to  the  sheriff  after  judg- 
ment has  been  obtained  against  it,  execation 
shall  issue  for  the  amount  of  the  jndgment,  if 
that  be  less  than  the  assessed  value  of  the  prt^- 
erty,  or  for  the  asseesed  value,  if  that  is  not 
greater  than  the  amount  of  the  jndement,  an 
execution  for  the  assessed  value  of  the  proper- 
ty when  it  is  delivered  is  erroneous,  and  should 
be  superseded. 

3.  A  supersedeas  petition  need  not  particular- 
ly describe  pig  Iron  covered  by  the  execution 
which  it  is  sought  to  supersede,  since  it  is  im- 
possible to  describe  it  so  that  it  might  Im  se- 
lected from  a  quantity  of  the  same  kind. 


Appeal  from  city  conrt  of  Gadsden;  John 
H.  Dlsque,  Judge. 

Petition  for  writ  of  supersedeas  by  the  Ala- 
bama Great  Southern  Railroad  Company,  and 
R.  B.  Kyle  and  F.  Y.  Anderson,  as  sureties  on 
a  claim  bond,  against  the  Queen  City  Electric 
JAght  Company.  From  a  judgment  sustaining 
a  demurrer  to  the  petition,  plaintiff  railroad 
company  appeals.    Reversed. 

The  facts  disclosed  in  the  petition  were  as 
fcdlows:  The  Queen  City  Electric  Light  Com- 
pany, the  appellee,  brought  an  action  against 
tbe  Etowah  Furnace  Company,  and  sued  out 
a  writ  of  attachment,  which  was  levied  apon 
471  tons  of  pig  iron  as  tbe  property  of  tbe 
defendant  in  attachment.  The  Alabama  Great 
Southern  Railroad  Company  Interposed  a 
claim  to  this  pig  iron,  and  on  Aug^ist  17,  1893, 
the  Alabama  Great  Southern  Railroad  Com- 
pany entered  into  a  claim  bond,  with  B.  B. 
Kyle  and  F.  Y.  Anderson  as  sureties,  and  In- 
Btituted  a  claim  suit  to  try  the  right  of  prop* 
erty  In  and  to  the  471  tons  of  pig  iron  on 
which  tbe  Queen  City  Electric  Light  Company 
bad  sued  out  Its  attachment.  The  471  tons 
of  pig  iron  claimed  were  left  In  tbe  posses- 
sion of  R.  B.  Kyle,  a  surety  on  tbe  claim 
bond.  Kyle  held  as  bailee  of  the  Alabama 
Great  Southern  Railroad  Company.  Subse- 
quently an  action  of  detinue  was  brought 
against  Kyle  to  recover  202  tons  of  this  pig 
Iron.  This  action  was  brought  by  E.  L.  Knox 
&  Co.  In  this  action,  E.  L.  Knox  &  Co.  recov- 
ered judgment  against  Kyle  for  the  202  tons 
of  pig  iron,  and  it  was  accordingly,  in  obe- 
dience to  the  Judgment,  surrendered  to  K  L. 
Knox  &  Co.  In  tbe  claim  suit,  tbe  Queen 
City  Electric  Light  Company  recovered  Judg- 
ment condemning  68  tons  of  pig  iron  to  the 
satisfaction  of  its  Judgment  against  the  Eto- 
wah Furnace  Company,  defendant  in  attach- 
ment. Within  30  days  after  the  rendition  of 
this  Judgment,  appellant  turned  over  to  the 
sheriff  of  Etowah  county  the  269  tons  of  pig 
Iron  remaining  In  its  possession.  These  269 
tons,  together  with  the  202  tons  hitherto  de- 
livered In  obedience  to  the  Judgment  of  tho 
court  to  E.  L.  Knox  &  Co.,  constituted,  it  will 
be  observed,  the  entire  471  tons  of  pig  iron 
delivered  to  appellant  under  the  dalm  bond. 
Notwithstanding  this  delivery  to  the  8berif^ 
be  proceeded  to  declare  tbe  claim  bond  tor> 
felted,  and  execution  was  issued  against  tbe 
Alabama  Great  Southern  Railroad  Company 
and  the  sureties  on  Its  claim  bond  for  the  as- 
sessed value  of  tbe  iron.  Upon  these  facts, 
the  petition  prayed  that  the  execution  issued 
upon  the  claim  bond  against  the  railroad  com- 
pany and  it9  sureties  be  superseded,  quashed, 
and  annulled.  To  this  petition  the  Queen  City 
Electric  Light  Company  demurred  iq>on  sev- 
eral grounds,  which  may  be  summarized  as 
follows:  (1)  Said  petition  does  not  show  that 
tbe  pig  Iron  recovered  by  E.  L.  Knox  &  Co.  of 
Kyle  and  that  surrendered  to  the  sheriff  were 
any  part  of  that  levied  on  under  the  attach- 
ment In  favor  of  the  Queen  City  Electric  Light 
Company  against  tbe  Etowah  Furnace  Corn- 
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paoy.  (2)  Said  petition  does  not  show  tbat 
the  pig  Iron  levied  on  under  said  writ  of  at- 
tachment  was  embraced  In  tbat  recovered  by 
E.  L.  Knox  &  Co.  or  that  surrendered  by 
Kyle  to  the  sheriff.  (3)  Said  petition  does  not 
show  that  the  58  tons  of  pig  iron  referred  to  Is 
any  part  of  the  471  tons  recovered  by  Knox 
or  turned  over  to  the  sheriff.  (4)  Said  peti- 
tion does  not  show  that  the  58  tons  of  pig  iron 
condemned  by  said  Judgment  attached  to  said 
petition  referred  to  were  delivered  to  the  sher- 
iff of  Etowah  county  within  30  days  from  the 
date  of  said  Judgment  (5)  Said  petition  does 
not  show  that  the  costs  directed  by  said  Judg- 
ment to  be  paid  within  30  days  from  the  ren- 
dition of  said  Judgment  were  paid  vrlthin  said 
30  days.  This  demurrer  was  sustained,  and  to 
this  ruling  the  petitioner  duly  excepted. 
From  the  Judgment  sustaining  the  demurrer 
the  present  appeal  Is  prosecuted,  and  the  ren- 
dition of  such  Judgment  is  aasigned  aa  error. 

Amos  E.  Ooodhue,  for  appellant  Burnett 
&  Culll,  for  appellee. 

SHABf  B,  J.  By  the  judgment  rendered  In 
the  claim  suit  only  SB  tons  of  the  iron  for 
which  the  claim  bond  was  given  was  found 
liable  to  the  appellee's  attachment  nie  claim 
bond  had  no  relation  to  other  attachments 
that  may  have  been  levied  on  the  property, 
and  the  obligation  of  the  bond  was  to  have 
forthcoming  the  property  found  liable  to  the 
appellee's  attachment  alone.  No  description 
is  given  in  the  Judgment  of  the  iron,  so  found 
liable,  and  it  was  impossible  for  the  apitellant 
as  It  is  impossible  for  the  court  to  identify 
the  particular  iron  mentioned  in  the  Judg- 
ment as  distinguishable  from  other  iron  men- 
tioned in  the  bond. 

The  obligation,  so  far  as  It  relates  to  the 
delivery  of  property,  was  sufficiently  perform- 
ed in  the  delivery  to  the  sheriff,  within  30 
days  from  the  Judgment  of  iron  to  the  amount 
of  58  tons,  out  of  the  iron  mentioned  in  the 
bond.  The  delivery  in  excess  of  that  amount 
was  probably  on  account  of  other  attach- 
ments levied  upon  the  same  property,  but 
such  excess  is  not  here  involved.  If  the  claim- 
ant or  Its  sureties  made  proper  delivery  to  the 
sheriff  of  the  property  condemned  and  cov- 
ered by  their  bond,  then  the  condition  of  the 
bond,  BO  far  as  It  required  the  forthcoming 
of  property,  was  satisfied,  and  that  fact  is 
sufficiently  shown  by  the  petition.  The  deliv- 
ery of  property,  however,  did  not  prevent  the 
forfeiture  of  the  bond,  without  performance 
also  of  its  further  stipulation  for  the  pay- 
ment of  costs. 

The  statute  provides  that  if  the  property  b» 
not  delivered,  and  the  costs  of  the  trial  paid, 
within  30  days,  the  officer  must  indorse  the 
bond  "Forfeited,"  and  "execution  must  issue 
thereon  against  the  obligors  In  the  bond  for 
the  amount  of  the  plaintiff's  Judgment  if  that 
be  leas  than  the  assessed  value  of  the  prop- 
erty or  for  the  assessed  value  If  that  Is  not 
greater  than  the  amount  of  the  Judgment  and 


also  for  the  damages  if  any  were  assessed  and 
the  costs  of  the  trial  of  the  right  of  prop- 
erty. And  in  the  event  the  claimant  delivers 
the  property  and  fails  to  pay  damages  and 
costs  within  thirty  days,  execution  must  is- 
sue for  such  damages  and  costs  only."  Code, 
i  4144.  Mo  damages  having  been  assessed  in 
this  case,  the  costs  should  have  been  paid 
by  the  claimant  or  its  sureties,  and,  if  they 
were  not  paid,  the  bond  was  subject  to  for- 
feiture, and  execution  might  properly  have  is- 
sued against  the  obligors  for  costs  alone.  The 
petition  does  not  aver  with  particularity  the 
payment  of  costs,  but  it  does  aver.  In  general 
terms,  that  petitioners  "have  compiled  with  the 
obligations  resting  upon  them  as  obligors  la 
said  bond."  If  it  be  held  that  such  averment 
was  too  general,  as  relating  to  payment  of 
costs,  still  the  petition  was  not  subject  to  the 
demurrer.  The  execution  here  Issued  was  for 
an  amount  largely  In  excess  of  petitioners' 
liability,  and  ought  therefore,  to  be  supersed- 
ed. The  judgment  which  the  apptilee  obtain- 
ed against  the  furnace  company  In  the  attach- 
ment suit  was  for  $126.16.  The  damages  be- 
ing assessed  In  the  claim  suit,  the  execution 
should  not  have  exceeded  that  sum,  besides 
Interest  and  costs,  even  if  there  had  been  no 
delivery  of  property.  It  appears  to  have  been 
issued  for  $464,  the  assessed  value  of  the  68 
tons  of  iron;  which,  as  we  have  seen  by  the 
statute,  is  to  be  done  only  when  the  property 
Is  not  delivered,  and  when  the  assessed  value 
is  not  greater  than  the  amount  of  the  Judg- 
ment. The  Judgment  sustaining  the  demurrer 
must  be  reversed,  and  the  cause  will  be  re- 
manded. 

(121  Ala.  698) 
OALDWBlLL  r.  CALDWELL. 
(Supreme  Court  of  Alabama.    May  11,  1890.) 

DbBOMT     Am    DlSTBIBTTTIOH  —  ASBITSATtOK    ASO 
AWABC. 

1.  Where  a  distribntee  is  indebted  to  the  es- 
tate In  an  amount  in  excess  of  his  distributive 
share,  a  decree  that  he  shall  not  participate 
in  the  dlstribntion  will  not  be  reversed  becanat 
the  amount  of  sudi  indebtedness,  as  stated  in 
the  decree,  is  somewhat  too  large. 

2.  The  use,  in  a  decree  settling  the  estate  of 
ai  decedent,  of  the  term  "advancements,"  in 
speaking  of  the  debts  dne  the  estate  by  a  dis- 
tributee. Is  not  reversible  error. 

3.  The  award  of  an  arbitrator  to  whom  mat- 
ters In  controrerB^  have  been  submitted  in  writ- 
ing U  legal  and  bmding  on  the  parties,  no  fraud 
or  unfairness  being  shown,  although  one  of  the 
parties  withdrew  from  the  sittings  of  the  arbi- 
trator after  two  days,  and  refused  to  further 
attend  and  participate. 

Appeal  from  probate  court,  Jackson  county; 
William  B.  Bridges,  Judge. 

Proceedings  in  settlement  of  the  estate  of 
Hamlin  Caldwell,  deceased.  From  a  decree 
excluding  E.  H.  Caldwell  from  distribution, 
he  appeals.    Affirmed. 

The  following  facts  were  disclosed:  Ham- 
lin Caldwell  departed  this  life.  Intestate,  In 
Jackson  county.  In  the  year  1885,  leaving,  sur- 
viving him,  as  his  heirs  and  only  heirs  at 
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law,  three  sons,  T>.  K.,  G.  B.,  and  H.  H.  Cald- 
irell,  and  one  daughter,  Almena  Caldwell,  all 
of  whom  were  of  full  age,  and  resided  In  said 
county.  Said  Caldwell  owned  an  estate  con- 
sisting principally  of  lands  situated  in  said 
county.  Subsequent  to  hla  death,  in  the 
year  1895,  D.  K.  Caldwell  was  appointed  by 
the  probate  court  of  said  county  the  adminis- 
trator of  the  estate  of  Hamlin  Caldwell,  de- 
ceased. He  gave  bond,  and  qualified  as  such, 
and  entered  upon  the  discharge  of  his  duties. 
Prior  to  his  father's  death,  H.  H.  Caldwell 
and  John  Snodgrass,  Jr.,  were  partners  In  the 
mercantile  business.  Caldwell  bought  Snod- 
grass' interest  for  an  agreed  price  of  $6,000. 
Forthwith  Caldwell  sold  a  half  Interest  In 
the  business  to  O.  B.  Caldwell  for  an  agreed 
price  of  $5,500.  A  small  piece  of  land,  worth 
$500,  sold  to  B.  H.  Caldwell  by  Snodgrass, 
was  not  included  In  the  sale  to  O.  B.  Cald- 
well. John  Snodgrass,  Jr.,  was  indebted  to 
the  estate  of  John  Snodgrass,  Sr.  In  part 
payment  of  the  $6,000  due  John  Snodgrass, 
Jr.,  B.  H.  Caldwell  agreed  to  adjust  the  lia- 
bility of  John  Snodgrass'  estate,  and  accord- 
ingly H.  H.,  G.  B.,  and  D.  K.  CaldweU  exe- 
cuted their  joint  notes  to  the  heirs  of  John 
Snodgrass,  deceased,  for  several  sums,  amount- 
ing in  the  aggregate  to  the  indebtedness  due 
from  Snodgrass,  Jr.  D.  K.  Caldwell  was  In- 
debted to  R  H.  Caldwell,  successor  to  the 
firm  of  Snodgrass  &  Caldwell,  and  it  was 
agreed  among  the  three  brothers  that  the 
amounts  which  D.  K.  and  G.  B.  Caldwell 
might  pay  on  said  notes  to  the  Snodgrass 
heirs  should  be  applied  as  a  credit  on  their 
respective  indebtedness  to  B.  H.  Caldwell. 
In  the  course  of  time,  said  notes  not  being 
paid,  Hamlin  Caldwell  sold  his  "home  place," 
and  paid  said  notes.  The  firm  of  Caldwell 
Bros,  suspended  business.  B.  EL  Caldwell, 
prior  to  the  sale  of  the  home  place,  conducted 
a  mercantile  business  at  Bellefonte,  in  said 
county,  and  also  a  farming  business  on  the 
home  place,  in  the  name  of  his  father,  H. 
CaldweU.  This  business  b^ame  involred  in 
debt,  and  was  closed  ont.  Hamlin .  Caldwell 
paid  the  Indebtedness.  That  business  In  the 
evidence  is  spoken  of  as  the  "Bellefonte  busi- 
ness," and  the  amount  of  debts  paid  by  Ham- 
Un  CaldweU  is  referred  to  as  the  "Butler 
debt"  Bntler  furnished  the  money,  and  took 
a  mortgage  on  the  lands.  The  mortgage  was 
afterwards  foreclosed,  bnt  by  an  arrangement 
Sallie  Brown  paid  the  debt  or  redemption 
money,  and  holds  the  claim  upon  the  land. 
After  Hamlin  CaldweU's  death,  the  three  boys 
undertook  to  settle  or  adjust  the  indebtedness 
of  each  one  to  the  estate,  and  finally  referred 
the  matter,  by  agreement  entered  into  In  writ- 
ing, to  the  arbitrament  of  W.  H.  Norwood,  an 
attorney  at  Scottsboro.  In  the  course  of  said 
arbitration  it  was  sought  to  charge  O.  B. 
CaldweU  with  the  rent  of  a  farm  of  which  he 
had  control  for  12  years  or  more.  Said  G.  B. 
Caldwell  admitted  the  rents  were  worth  $1,- 
500  per  annum,  and  some  years  the  rents 
sold  for  as  much  as  $2,500.    He  claimed  be- 


fore the  arbitrator  that  he  had  paid  the  rents 
each  year  but  one.  That  year  he  gave  his 
note  for  the  rent  to  his  father.  On  said  note 
there  was  one  credit  for  an  amount  paid  by 
E.  H.  Caldwell.  The  amount  paid  was  col- 
lected by  him  from  a  tenant  on  said  farm. 
Said  G.  B.  CaldweU  produced  no  receipts  or 
other  evidences  of  the  payment  of  said  rents, 
except  his  own  statement  The  arbitrator 
announced  his  intention  not  to  charge  said  G. 
B.  CaldweU  with  any  sum  for  the  years  whicb 
he  said  he  paid  the  rent  After  that,  B.  H. 
CaldweU  took  no  further  part  In  the  proceed- 
ings before  the  arbitrator,  and  did  not  at- 
tend his  sittings.  Among  other  things,  the 
arbitrator  charged  said  B.  H.  CaldweU  vrlth 
the  amount  paid  to  the  Snodgrass  estate  on 
said  notes  by  EtamUn  Caldwell  out  of  the 
funds  realized  from  the  sale  of  the  home 
place,  and  with  the  amount  paid  by  Hamlin 
CaldweU  on  the  debts  against  the  BeUefonte 
business.  Said  arbitrator  made  his  award  in 
writing,  and  iUed  the  same  in  the  probate 
court,  and  it  was  entered  as  the  judgment  of 
the  court  The  three  brothers  undertook  to 
settle  their  differences  or  disputes  growing 
out  of  arbitration.  On  the  8th  day  of  Feb- 
ruary they  entered  into  an  agreement  in  writ- 
ing, which  was  signed  by  them  and  their  sis- 
ter. Thereupon,  on  the  0th  day  of  February, 
1897,  the  administrator  filed  his  accounts  for 
a  final  settlement  fi'rom  time  to  time  the 
cause  was  continued,  and  the  final  decree  was 
rendered  on  the  2d  day  of  December,  1807. 
On  said  settiement  after  the  account,  showing 
debits  and  credits  and  the  balance  In  the  ad- 
ministrator's hands  for  distribution,  had  been 
made  out  and  passed  upon  by  the  court  the 
administrator  moved  the  court  to  charge  B. 
H.  CaldweU  with  the  sum  of  $27,588.KS  as 
"advancements"  made  by  his  father,  HamUn 
CaldweU,  that  being  the  amount  ascertained 
In  said  award  to  be  due  to  the  estate  from 
said  B.  H.  Caldwell.  This  motion  was  resist- 
ed, and  the  questions  In  the  case  arose  on  the 
hearings  of  said  motion,  and  the  final  decree 
on  the  granting  of  the  same.  Having  grant- 
ed the  motion,  the  court  excluded  said  B.  H. 
CaldweU  from  participation  in  the  distribu- 
tion of  the  balance  in  the  administrator's 
hands.  The  other  facts  of  the  case  are  soffi- 
dently  stated  In  the  opinion.  In  making  the 
decree  rendered  in  favor  of  Almena.  Caldwell, 
the  court  ascertained  the  aggregate  amount  of 
the  advancements  made  to  aU  the  heirs  by 
the  admlAlBtrator,  and  deducted  this  from  the 
balance  In  the  administrator's  hands  for  dis- 
tribution, and  for  the  balance  thus  ascertain- 
ed a  decree  was  rendered  in  favor  of  Almena 
Caldwell.  From  the  decree  on  said  settle- 
ment B.  H.  CaldweU  prosecutes  this  appeal. 

R.  W.  Glopton  and  Tally  &  Proctor,  for  ap- 
pellant   J.  B.  Brown,  for  appellee. 

TYSON,  J.  Section  280  of  the  Code  re- 
quires on  a  final  settlement  of  an  estate  by 
an  executor  or  administrator  the  probate  court 
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4o  allow  sucb  esecntor  or  administcator,  as  a 
«et-off  against  the  distributive  ahare  of  a  dls- 
.trlbutee,  any  debt  owing  the  estate  bj  such 
distributee  contracted  with  the  deceased  in 
Ilfettme,  or  with  the  executor  or  administrator 
in  his  representative  capacity.  Shoold,  bow* 
ever,  the  amount  of  the  debt  exceed  the  dis- 
tributive share,  no  decree  can  be  rendered  in 
favor  of  the  executor  or  administrator  for  the 
excess;  but  he  will  have  to  resort  to  the 
proper  foram  to  collect  this  excess  due  htm 
from  such  distributee.  Ck)de,  |  210.  It  is  ob- 
vious tliat  the  decree  ascertaining  the  amount 
owing  by  a  distributee  to  the  estate  as  to 
the  excess  is  not  binding  in  another  court, 
where  a  suit  is  instituted  by  an  executor  or 
administrator  to  recover  this  excess.  The  on- 
ly Jurisdiction  conferred  upon  the  probate 
court  is  to  ascertain  that  the  distributee's  in- 
debtedness is  equal  to  or  exceeds  bis  distrib- 
utive share.  And  it  may  be  that  the  proper 
practice,  under  these  sections,  would  be  for 
the  probate  court  to  simply  ascertain  that  the 
distributee's  indebtedness  to  the  estate  ex- 
ceeds the  distributive  share  of  such  distribu- 
tee, and  that  it  is  set  off  in  favor  of  the  ex- 
ecutor or  administrator  against  his  distribu- 
tive share,  and  he  be  not  allowed  to  partid- 
pate  in  the  distribution  of  the  estate.  But, 
when  it  la  apparent  that  no  injury  resulted 
in  stating  the  amount  of  the  indebtedness  ow- 
ing by  the  distributee  In  the  decree,  and  none 
could  possibly  result,  the  decree  will  not  be 
disturbed  should  it  appear  that  the  amount  of 
the  indebtedness,  as  stated  In  the  decree,  is 
too  large.  Whenever  the  amount  of  his  in- 
debtedness Is  confessedly  in  excess  of  his  dis- 
tributive share,  there  Is  no  error  of  which  be 
can  be  heard  to  complain. 

We  entertain  no  doubt  that  the  award  was 
binding  upon  the  appellant  It  appears  there 
"was  a  written  submission  of  the  matters  in 
dispute  between  the  parties,  that  each  appear- 
ed before  the  arbitrator,  and  each  was  ac- 
corded' a  hearing.  The  appellant,  after  at- 
tending upon  the  sittings  of  the  arbitrator  for 
two  days,  accompanied  by  his  counsel,  with- 
drew, and  refused  to  further  attend  and  par- 
ticipate. No  fraud  or  unfairness  Is  charged 
or  shown.  The  award  rendered  by  the  arbi- 
trator was  fairly  responsive  to  and  within  the 
issues  presented  to  him  in  the  written  sub- 
mission, and  its  rendition  was  conclusive  up- 
on the  appellant  The  very  matter  he  now 
complains  of  here  was  fairly  and  impartial- 
ly, so  far  as  we  are  advised,  adjudged  by  the 
arbitrator,  and  his  Indebtedness  to  the  estate 
ascertained  to  be  quite  40  times  the  amount 
of  his  distributive  share  In  the  estate. 

Much  stress  is  laid  upon  the  word  "ad- 
vancements," as  found  In  the  decree  and  used 
by  the  witnesses  In  their  testimony.  It  may 
be  conceded  it  was  Improvidently  used;  but 
after  all,  practically,  it  is  of  no  consequence 
-whether  his  indebtedness  to  the  estate  arose 
out  of  advancements  made  to  him  by  Ills  fa- 
ther or  debts  due  by  him  to  his  father.  The 
only  material  difference  between  the  two,  so 


far  as  the  settlement  is  Involved,  is  that  ad- 
vancements do  not  bear  interest,  and  debts 
da  Had  the  entire  amount  of  his  indebted- 
ness to  the  estate  arisen  out  of  advancements 
made  by  his  father,  it  would  still  have  been 
the  duty  of  the  probate  court  to  have  exclud- 
ed him  from  any  further  participation  in  the 
division  and  dlstrlbntion  of  the  estate.  If  the 
amount  of  such  advancement  was  equal  to  or 
exceeded  his  share.  Code,  S  1401.  However, 
aa  to  all  these  matters  the  arbitration  pro- 
ceeding was  conclusive,  and  there  was  no  er- 
ror in  admitting  the  award  In  evidence.  This 
renders  it  unnecessaiy  to  consider  the  other 
numerous  assignments  of  error,  since,  upon 
this  award,  the  court  could  have  properly  as- 
certained the  amount  of  appellant's  indebted- 
ness to  bis  father's  estate  to  be  the  sum 
named  in  the  decree.    Decree  is  affirmed. 


cm  Ala.  427) 
BOULDIN  V.  BARCLAT. 
(Supreme  Court  of  Alabama.    May  IS,  1890.) 

NOTCS  —  SlGH^TURB  —  Al/TBRilTION  —  BCHSBN  09 

Pboof. 
Where  in  an  action  on  a  note  defendant  in- 
terposes a  general  plea  of  non  est  factum,  and 
plaintiS  proves  signature,  the  note  itself  giving 
no  indication  of  alteration  since  signature,  the 
burden  of  showing  such  alteration  is  on  defend- 
ant 

Appeal  from  circuit  court,  Jackson  county; 
3.  A.  Bllbro,  Judge. 

Action  by  Vlr^ll  Bouldin,  as  trustee,  against 
James  P.  Barclay  on  notes.  There  was  a 
Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed. 

The  defendant  filed  a  plea  of  non  est  fac- 
tum, in  which  he  averred  "that  the  notes  up- 
on which  the  action  is  founded  were  not  exe- 
cuted by  him,  or  by  any  one  authorized  to  bind 
him  In  the  premises."  This  plea  was  verified 
by  the  defendant's  affidavit  On  the  trial  of 
the  case,  W.  R.  Ivey  and  other  witnesses  for 
the  plaintiff  testified  that  the  notes  sued  on 
were  executed  and  signed  by  the  defendant, 
and  that  there  had  been  no  alteration  or 
change  in  them,  in  any  respect  since  their 
execution.  In  response  to  questions  asked 
on  cross-examination,  the  said  W.  R.  Ivey 
and  the  other  witnesses  testified  that  the 
words,  "bearing  Interest  from  date"  were  writ- 
ten in  said  notes  before  they  were  executed 
by  the  defendant  Tbe  defendant  as  a  wit- 
ness in  his  own  behalf,  admitted  that  the 
notes  sued  on  were  signed  by  him;  but  he 
testified  that  the  words  "bearing  interest  from 
date"  were  not  in  them  when  they  were  exe- 
cuted. Another  witness  for  the  defendant, 
who  was  shown  to  have  executed  notes  simi- 
lar to  those  sued  on,  testified  that  In  his  notes 
there  was  no  provision  for  the  payment  of  in- 
terest from  date.  In  his  general  charge  to  the 
Jury,  the  court  Instructed  them,  among  other 
things,  as  follows:  "The  burden  of  proof  is 
on  the  plaintiff  to  show  that  the  notes  sued  on 
were  executed  by  the  defendant  as  they  now 
appear,  and  that  there  has  been  no  material 
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alteration  Jn  ttem  since  they  were  executed.** 
The  plaintiff  duly  excepted  to  this  portion  of 
the  court's  oral  charge,  and  also  separately 
excepted  to  the  court's  refusal  to  give  each  of 
the  following  written  charges  requested  by 
him:  (1)  "The  notes  sued  on,  not  showing 
any  suspicious  alterations  on  their  faces,  the 
burden  of  proof  is  on  the  defendant  to  show 
any  material  alterations  therein."  (2)  "The 
court  charges  the  Jury  that  the  burden  of 
proof  Is  on  the  defendant  In  this  case  to  rea- 
sonably satisfy  the  Jury  that  the  notes  have 
been  altered  as  alleged."  There  were  verdict 
and  Judgment  for  the  defendant  The  plain- 
tiff appeals,  and  assigns  as  error  the  several 
rulings  of  the  trial  court  to  which  exceptions 
were  reserved. 

Martin  &  Bouldin,  for  appellant  B.  W. 
Clopton,  for  appellee. 

McOLEIiLAN,  C.  J.  Where,  to  an  action 
on  a  note  or  bond,  the  defendant  interposes 
a  special  plea  of  non  est  factum,  not  denying 
his  signature,  but  setting  up  alteration  after 
execution,  the  burden  is  upon  him  to  show 
such  alteration,  unless  the  paper  itself  fur- 
nishes some  evidence  or  indication  of  having 
been  tampered  with,— some  badge  of  the  al- 
leged fraud,  so  to  speak.  Montgomery  v. 
Grossthwalt,  90  Ala.  653,  8  South.  498;  Bar- 
cUft  V.  Treece,  77  Ala.  528.  This  upon  the 
presumption,  In  favor  of  good  faith  and 
against  fraud,  where  the  paper  bears  no  evi- 
dence to  the  contrary,  that  the  paper  Is  as  It 
was  when  it  was  signed.  In  such  case  the 
plaintiff  may  Introduce  the  paper  without  any 
evidence  of  Its  execution  or  negativing  altera- 
tion; and,  if  the  defendant  offers  no  evidence. 
Judgment  must  go  for  plaintiff.  The  same 
presumption  against  alteration,  when  there  Is 
no  appearance  of  it  on  the  face  of  the  papn, 
attends  the  note  on  a  general  plea  of  non  est 
factum.  The  averment  of  that  plea  Is  that 
the  note  sued  on  was  not  executed  by  the  de- 
fendant or  by  any  one  authorized  to  bind  him 
in  the  premises.  Where  the  note  does  not  ap- 
pear to  have  been  tampered  with,  this  aver- 
ment, prima  facie,  is  a  denial  of  the  signature, 
and  does  not  inform  the  plaintiff  that  reliance 
will  be  had  upon  an  alteration.  He  therefore 
makes  a  prima  facie  case  against  the  plea  on 
proof  of  signature,  and  he  may  then  put  the 
note  in  evidence;  and,  if  the  defendant  offers 
no  evidence,  the  presumption  against  altera- 
tion. In  connection  with  proof  of  signature, 
entitles  him  to  Judgment  Just  as,  where  there 
Is  a  special  plea  of  alteration  only,  the  admis- 
sion of  signature  and  presumption  against 
fraud  makes  out  the  plaintiff's  case,  and  en- 
titles him  to  recover,  unless  the  defendant 
proves  alteration.  Our  opinion  is  therefore 
that,  in  the  case  at  bar,  when  the  plaintiff 
proved  that  the  defendant  signed  the  notes 
sued  on,  the  papers  themselves  giving  no  indi- 
cation of  alteration  since  the  signature,  the 
burden  was  on  the  defendant  to  show  that 
material  alterations  had  been  made  in  them 


since  he  signed  them.  It  fidlows  that  the 
trial  court  erred  in  giving  the  portion  of  its 
general  charge  to  which  exception  was  re- 
served, and  in  refusing  charges  1  and  2  re- 
quested by  the  plaintiff.  Beversed  and  re- 
manded. 


(121  Ala.  SE6) 
TUTWILBB  et  aL  V.  McGABT7  et  al. 
(Supreme  Court  of  Alabama.    April  20,  1896.) 

8BT-0f»  —  PlXADTSa  —  AnTHOMTT    0»    AOBUT— 

HaBKISSS  ERBOB— iNgTKnCTIOKB — COM- 

8TBUCTI0N  OT  CONTBAOT. 

1.  A  set-off  for  lees  than  the  amount  claimed 
in  the  complaint  may  be  pleaded  as  a  defrase, 
under  Code  1886,  p.  797,  authorizing  the  plead- 
ing of  a  set-off  as  a  defense. 

2.  Error  in  holding  pleas  insufflcient  is  harm- 
less, where,  under  other  pleas,  defendants  have 
the  full  benefit  of  all  matters  overruled  in  the 
former. 

5.  On  an  issue  whether  a  certain  person  was 
the  superintendent  of  two  persons  jointiy  en- 
gaged in  mining,  two  witnesses  testified  that  b» 
was  superintendent  for  one  of  them,  and  anoth- 
er that  such  person  stated  that  he  was  also 
tending  to  the  business  ot  the  other  miner. 
'Held  to  warrant  a  charge  that  such  person  waa 
the  superintendent  for  both  miners. 

4.  Under  such  evidence,  a  charge  that  it  was 
necessary  to  show  that  the  superintendent  had 
authority  to  do  the  particular  act  complained 
of,  but  it  was  binding  on  the  principals  if  within 
the  scope  of  the  general  authority  conferred  on 
him,  was  not  alistract. 

6.  An  agreement  between  a  miner  and  th« 
operator  of  a  sawmill,  that  the  latter  shall  cut 
and  saw  ail  timber  required  by  the  former  for 
certain  purposes,  and  that  if  he  fails  to  furnish 
as  much  as  required,  the  miner  shall  have  the 
right  to  procure  it  from  others,  and  charge  the 
cost  to  the  mill  owner,  gives  the  mill  owner 
the  exclusive  right  to  supply  the  miner  with  all 
the  timbers  required  by  nim  for  such  purposes. 

6.  An  objection  that  the  complaint  does  not 
show  plaintiffs  to  be  the  owners  ot  the  contract 
sued  on  must  l>e  made  by  demurrer. 

Shaipe,  J.,  dissenting. 

Appeal  from  city  court  ot  Bhmlngham;  H. 

A.  Sharpe,  Judge. 

Action  by  W.  D.  McCarty  &  Co.,  «  part- 
nership compose.1  of  J.  W.  McCarty  and  W,  D. 
McCarty,  against  B3.  M.  O^utwiler  and  the  Tut- 
wUer  Coal,  Coke  &  Iron  Company,  a  corpora- 
tion, to  recover  damages  for  the  breach  of  a 
contract  entered  Into  by  J.  W.  McCarty  and 

B.  M.  TutwUer  and  the  Tutwller  Coal,  Coke  t. 
Iron  Company,  which  contract  was  assigned 
by  J.  W.  McCarty  to  W.  D.  McCarty  &  Co. 
From  a  Judgment  In  favor  of  ^alntiffs,  de- 
fendants appealed.    Reversed. 

The  aald  contract  waa  set  out  at  length  in 
the  transcript,  and,  exclusive  of  the  signa- 
tures, was  in  words  and  figures  aa  follows: 
"This  agreement,  made  this  18th  day  of  May, 
1896,  between  J.  W.  McCarty,  party  of  the 
first  part  and  B.  M.  Tutwller  and  TatwUer 
Coal,  Coke  &  Iron  Company,  parties  of  the 
second  part  witnesseth,  to. wit:  The  said 
party  of  the  first  part  agrees  to  deliver  from 
the  lands  belonging  to  said  parties  of  the  sec- 
ond part  such  sawed  lumber,  either  pine  or 
oak,  as  may  be  required  by  them  at  or  around 
their  Blossburg  mines,  the  new  mines,  and 
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tbe  mlnea  to  be  opened  In  the  Bailey  Hollo'w, 
section  S4,  township  16  south,  of  range  4  west, 
for  their  own  nae,  or  at  places  required  by 
their  customers,  provided  that  for  all  lumber 
famished  iMtrons  of  said  parties  of  the  second 
part  a  fair  and  reasonable  price  shall  be  paid 
for  baollng  it  over  one  mile;  that  is  to  say,  it 
it  Is  hauled  two  miles  from  the  mill  to  the  site 
of  the  work,  the  second  mile  shall  be  paid  for. 
Said  party  of  the  first  part  agrees  to  furnish 
lumber  promptly  after  being  ordered,  that  Its 
mill  shall  be  kept  in  good  working  order,  and 
it  shall  control  suflacient  (itock  and  labor  to 
cut,  haul,  and  saw  logs  without  unnecessary 
delay.  The  party  of  the  first  part  also  agrees 
to  furnish  well-sawed,  sound  lumber,  of  uni- 
form width  and  thickness,  free  from  splits  and 
wind  shakes.  Said  party  of  the  first  part 
agrees  to  saw  no  lumber  less  than  twelve 
inches  in  diameter  at  the  butt,  and  unless  oth- 
erwise instructed  by  said  parties  of  the  sec- 
ond part  [Here  follow  the  specifications  of 
the  lumber  to  be  sawed,  and  the  price  to  be 
paid  therefor.]  Timbers  must  be  stacked  at 
the  mouth  of  the  slope  convenient  for  counting 
and  loading  on  tram  cars.  If  for  any  reason 
said  party  of  the  first  part  should  fail  to  get 
or  deliver  the  required  amount  of  sawed  or 
mine  timber,  then  the  i>arties  of  the  second 
part  can  hire  others  to  get  them,  and  charge 
the  cost  to  the  said  party  of  the  first  part 
Said  parties  of  the  second  part  agree  to  per- 
mit said  party  of  the  first  part  to  cut  all  tim- 
bers for  sawing  of  not  less  than  12  inches  in 
diameter  at  the  butt  and  for  mine  purposes 
from  its  lands  now  owned  or  to  be  acquired  in 
sections  27  and  34,  township  16  south,  of 
range  4  west,  and  to  pay  the  prices  above 
mentioned  on  its  regular  pay  days,  when  the 
conditions  of  this  agreement  have  been  faith- 
fully complied,  with  by  said  party  of  the  first 
part  It  is  distinctly  understood  that  said 
party  of  the  first  part  shall  do  bis  trading 
in  the  store  of  said  parties  of  tbe  second 
part  and  shall  use  every  legitimate  means 
to  make  his  employes  do  likewise,  and  fur- 
ther that  he  will  issue  no  orders  to  his  em- 
ployes to  any  store  other  than  that  of  said 
parties  of  the  second  part  nor  pay  any  debts 
contracted  by  his  employes  with  any  other 
^rties.  This  contract  is  to  be  in  force  un- 
til tbe  18th  day  of  May,  1898.  Said  parties 
of  the  second  part  agree  to  give  receipts  for 
all  sawed  lumber  as  delivered,  and  to  count 
and  receipt  for  all  mine  timbers  daily,  and 
also  to  permit  said  party  of  the  first  part  to  lo- 
cate his  mill  and  the  necessary  outhouses  to 
operate  same  on  their  lands,  free  of  rent,  pro- 
vided such  machinery  and  houses  are  not  in 
the  way  of  structures  and  roads  required  by 
said  parties  of  the  second  part  Parties  of  the 
second  part  agree  to  permit  the  party  of  the 
first  part  to  make  convenient  roads  through 
their  lands  for  hauling  timbers  and  lumber, 
provided  they  are  held  blameless  for  any  dam- 
age to  crops  by  reason  of  such  roads  being 
made  and  used  through  said  lands,  and  that 
fences  are  kept  up,  or  gates  or  drawbars  are 


put  up  when  roads  enter  or  leave  cultivated 
fields  or  lands  used  for  pasture.  Witness  our 
hands  and  seals,  this  18th  day  of  May,  1896." 

The  breaches  assigned  in  the  complaint  for 
which  damages  were  claimed  were  as  follows: 
(1)  Failure  of  defendants  to  permit  plaintifCs 
to  cot  timber  from  their  lands  as  contracted 
for;  (2)  failure  to  pay  the  plalntifFs  for  tim- 
ber cut  for  defendants  at  contract  price;  (S) 
that  there  was  required  by  the  defendants,  at 
and  around  the  mines  described  In  said  con- 
tract a  large  amount  of  timber  and  mine  lum- 
ber, such  as  was  described  in  said  contract, 
but  the  defendants  failed  to  permit  plaintilfs 
to  furnish  same  as  they  contracted  to  do;  (4) 
that  while  the  defendants  required  a  great 
deal  of  lumber  and  mine  timber  for  use  In  and 
around  the  mines  described  In  said  contract, 
and  while  the  plalntifCs  were  prepared,  will- 
ing, and  ready  to  carry  out  their  part  of  said 
contract,  the  defendants,  on  July  7,  1896,  no- 
tified plaintiffs  that  they  would  not  order  from 
plalntlfTs  any  more  lumber  or  timber  under 
said  contract 

The  defendants  filed  tbe  following  pleas: 
"(1)  That  they  are  not  guilty  of  any  of  the 
matters  therein  alleged.  (2)  That  they  never 
owed  nor  promised  to  pay  any  of  the  sums  of 
money  dalmed  In  the  said  plaintiffs'  complaint, 
nor  any  part  thereof.  (3)  Said  defendants 
deny  each  and  every  allegation  of  said  com- 
plaint charging  them,  or  either  of  them,  with 
default;  failure,  or  breach  of  the  contract 
therein  set  out,  and  all  allegations  of  said 
complaint  claiming  that  the  plaintiffs  have 
been  damaged  or  injured  in  the  premises  by 
any  act  or  default  of  the  defendants,  or  ei- 
ther of  them.  (4)  The  defendants  say,  as  a 
defense  to  the  plaintiffs'  action,  that  at  tbe 
time  said  action  was  commenced  the  plaintiffs 
were  Indebted  to  the  Tutwller  Coal,  Coke  & 
Iron  Company,  one  of  the  defendants,  by  ac- 
count due,  to  wit,  on  the  27th  August,  1896, 
In  the  sum  of,  to  wit,  S89i*/ioo,  which  they 
hereby  offer  to  set  off  against  the  demand  of 
the  plalntlffB,  and  they  claim  judgment  for  the 
excess.  (5)  That  the  said  defendants  have  in 
all  things  fully  complied  with  all  their  stipula- 
tions and  undertakings  in  the  contract  set  out 
In  said  complaint;  but  notwithstanding  this, 
the  plaintiffs  have  broken  and  failed  to  comply 
with  their  undertakings  in  said  contract  in 
many  respects,  to  the  great  damage  of  the  de- 
fendants, to  wit,  said  plaintiffs  have  not  fur- 
nished the  lumber  therein  contracted  to  be 
furnished  promptly  after  being  ordered,  and 
they  have  not  furnished  well-sawed,  sound 
lumber,  of  uniform  width  and  thickness,  free 
from  splits  and  wind  shakes,  and  said  plain- 
tiffs have  not  furnished  all  mine  timbers  re- 
quired by  the  defendants  at  their  slope  mines 
in  Bailey  Hollow,  of  the  kinds  and  dimeo- 
slons  stipulated  in  said  contract  set  out  in 
said  complaint  to  be  furnished,  by  which  said 
failures  and  defaults  of  the  said  plaintiffs  the 
defendants  have  been  put  to  great  expense 
and  damaged,  to  wit,  the  sum  of  $6,000,  which 
they  hereby  offer  and  claim  to  recoup  against 
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the  claim  of  the  plaintiffs  In  this  action,  and 
they  ask  Judgment  for  the  excess  thereof  over 
said  claim,  and  all  costs  In  this  actfon.  (6) 
The  defendants  say' that  the  contract  set  out 
In  said  complaint  was  made  to  and  with  one 
J.  W.  McGarty,  and  not  with  the  plaintiffs  as 
Individuals  or  as  a  partnership,  and  that  the 
plaintiffs  were  not  at  the  time  this  suit  was 
brought  the  owners  or  owner  thereof,  nor 
were  they  then  entitled  to  the  rights  and  ben- 
efits of  said  contract,  and  they  are  not  en- 
titled to  sue  or  recover  In  this  action." 

To  the  first,  second,  third,  and  sixth  pleas, 
the  plaintiffs  demurred  upon  the  following 
grounds:  (1)  Said  pleas  neither  traverse  nor 
confess  and  avoid  the  material  allegations  of 
the  complaint.  (2)  Said  pleas  are  neither  the 
general  issue  nor  any  special  plea  setting  up 
special  matters  of  defense,  other  than  a  gen- 
eral denial  of  the  plaintiffs'  cause  of  actlcm. 
(3)  All  matters  and  things  which  could  be  giv- 
en in  evidence  under  said  pleas  could  be  given 
In  evidence  under  the  general  issue.  To  the 
fourth  plea  the  plaintiffs  demurred  upon  the 
grounds  that,  while  it  purports  to  bean  answer 
to  the  whole  complaint,  it  shows  on  Its  face 
that  it  la  only  an  answer  to  a  part  of  said  com- 
plaint These  demurrers  were  sustained,  and 
to  the  sustaining  of  the  demurrers  to  each  of 
the  pleas  the  defendants  separately  excepted. 
The  defendants  then  offered  to  file  other 
pleas,  numbered  from  7  to  14,  inclusive.  The 
court  allowed  two  of  these  pleas  to  be  filed, 
which  were  as  follows:  "(9)  The  defendants, 
for  answer  to  the  plaintiffs'  complaint,  say 
that  they  never  assumed  nor  promised  nor 
owed  In  manner  and  form  as  In  the  plaintiffs' 
complaint  Is  alleged  and  claimed.  (10)  The 
defendants,  as  a  special  plea,  in  answer  to 
the  plaintiffs'  complaint,  say  that  all  the  al- 
legations of  said  complaint  are  untrue,  with- 
out this:  that  the  defendants  do  not  deny 
the  execution  of  the  alleged  agreement  or 
contract  in  said  complaint  set  out."  The 
eighth  and  fourteenth  pleas  were  pleas  of  set- 
off, and  substantially  the  same  as  the  fourth 
plea.  The  court  refused  to  allow  any  of  these 
pleas  to  be  interposed,  except  the  ninth  and 
tenth,  as  stated  above,  and  to  this  ruling  the 
plaintiffs  duly  excepted.  The  trial  was  had 
upon  Issue  Joined  upon  the  fifth,  ninth,  and 
eleventh  pleas.  The  contract  involved  in  this 
controversy  was  Signed  on  May  18,  1896. 

The  testimony  for  the  plaintiffs  tended  to 
show  that  on  May  22,  1896,  they  went  to  the 
place  of  business  of  Hardy  &  Tynes  for  the 
purpose  of  buying  a  sawmill;  that  Eli  Tutwl- 
ler  went  with  them;  that  he  (Ell  Tutwller) 
was  the  superintendent  of  the  Tutwller  Coal, 
Coke  &  Iron  Company,  and  attended  to  the 
business  of  E.  M.  Tutwller.  Each  of  the 
plaintiffs  further  testified  that,  upon  being 
told  that  it  would  be  impossible  to  get  the 
sawmill  In  place  before  30  days,  Ell  Tutwller 
consented  to  give  them  30  days  within  which 
to  get  their  mill  ready  for  work.  The  testi- 
mony for  the  plaintiffs  tended  to  show  that  the 
defendants  did  not  give  them  any  orders  for 


sawing  the  timber,  notwithstanding  there  was 
much  lumber  needed  and  required  in  and 
around  the  mines,  but  that  a  great  deal  of  the 
lumber  that  the  defendants  were  tmder  C(m- 
tract  to  let  them  saw  was  for  the  defendants 
hewn  by  one  Daniel  Morgan,  under  contract 
with  the  defendants.  One  of  the  plaintiffs 
testified  that  on  June  12th,  14th,  and  15th  he 
saw  E.  M.  Tutwller,  and  demanded  that  he 
should  stop  Morgan  hewing  trestle  timbers, 
and  give  the  orders  therefor  to  plaintiffs,  to 
be  sawed  by  them;  that  on  the  15th  E.  M. 
Tutwller  stated  tg  said  witness  that  the  tim- 
ber was  Ills,  and  he  would  do  with  It  as  he 
pleased;  and  that  it  was  cheaper  for  him  to 
have  It  hewed  than  sawed.  Both  of  the 
plaintiffs  testified  that  they  went  to  see  B.  M. 
Tutwller  at.  his  office,  and  made  complaints 
about  the  timber  being  hewed,  instead  at 
sawed,  and  that  Tutwller  told  them  he  would 
have  their  stock  of  timber  hewed,  and  would 
give  them  no  more  orders,  and  that,  after 
waiting  until  July  17,  1896,  without  having 
received  but  a  few  orders,  which  they  filled, 
and  realizing  that  the  defendants  had  not 
complied  with  their  contract,  they  shut  down 
their  mill  and  finally  moved  it  away;  and 
that  by  reason  of  the  defendants'  refusal  to 
give  them  orders  for  lumber,  and  to  allow 
the  timber  to  be  sawed  as  was  contracted  for, 
the  plaintiffs  were  greatly  damaged;  the 
amount  of  damages  being  variously  estimated 
by  the  different  witnesses.  B.  M.  Tutwller, 
as  a  witness,  denied  having  had  a  conversa- 
tion with  either  of  the  plaintiffs,  as  testified 
to  by  them,  but  stated,  on  the  contrary,  that 
be  told  them  he  had  plenty  of  orders  he  would 
give  them;  that,  after  their  complaining  as  to 
having  the  timber  hewn  by  Morgan,  he  wrote 
a  letter  to  the  plaintiffs,  in  which  he  offered 
to  pay  them  the  difference  between  what  it 
cost  to  have  it  hewn  and  the  price  for  sawing 
the  timber  under  the  contract;  and  that  from 
July  7  to  August  1,  1896,  he  stopped  Morgan 
from  hewing  the  timber,  and  on  July  15th  he 
asked  the  plaintiffs  to  resume  the  sawing  un- 
der Ihe  contract,  and  off»ed  to  arbitrate  with 
them  his  right  to  have  the  trestle  timbers 
hewn,  but  they  refused  to  comply  with  his  re- 
quest. It  was  shown  that  the  plaintlfl's  traded 
at  the  store  owned  by  the  Tutwller  Coal, 
Coke  &  Iron  Company,  and  that  there  was  a 
balance  due  said  company  from  the  plaintiffs, 
on  account,  of  $89.14. 

The  bUl  of  exceptions  contains  the  follow- 
ing statement:  "The  court  read  the  original 
paper,  which  Is  correctly  copied  and  set  out 
in  the  plaintiffs'  complaint,  and  construed  the 
same  and  held,  and  so  stated  to  the  Jury,  tbat 
the  word  'required,'  whenever  used  tbereln, 
must  be  taken  and  understood  as  meaning 
'needed  ft»r  use';  and  that  the  contract  naust 
be  read  as  If,  In  so  many  words,  the  defend- 
ants had  agreed  to  take  and  pay  for  from 
the  plaintiffs  exclusively  such  sawed  Imnber, 
either  pine  or  oak,  split  heading  and  room 
crossties,  split  mine  props,  and  caps,  at  the 
prices  specified,  that  might  be  'needed  for  uae' 
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at  the  places  specified  In  the  contract  by  the 
defendants  and  their  customers,  from  the  18th 
May,  1896,  to  the  18th  May,  1898."  And  the 
court  allowed  said  original  paper  thus  con- 
strued to  go'  In  evidence  before  the  Jury,  to 
trhlch  construction  and  admission  thereof,  sev- 
erally, the  defendants  excepted. 

tTpon  the  introduction  of  all  the  evidence, 
the  court,  at  the  request  of  the  plaintiffs,  gave 
to  the  Jury  the  following  written  charges,  to 
the  giving  of  each  of  which  the  defendants 
separately  excepted:  (11)  "If  the  Jury  be- 
lieve from  the  evidence  that  Ell  Tutwiler  was 
superintendent  of  defendants'  business,  then 
defendants  are  bound  by  his  acts  and  declaia- 
tions  done  or  made  within  the  line  and  scope 
of  his  authority  as  such  snperlntendent"  (12) 
"If  the  Jury  believe  the  evidence,  B!U  Tut- 
wiler was  superintendent  of  defendants'  busi- 
ness.'' (13)  "In  Older  to  show  the  authority  of 
EU  Tutwiler  to  bind  defendants  by  particular 
acts  or  declarations,  It  Is  not  necessary  to 
show  that  defendants  speciflcally  antboriaed 
said  Eli  Tutwiler  to  do  those  particular  acts; 
but  such  acts  and  declarations,  If  made  In  the 
line  and  scope  of  such  general  authority  as 
may  have  been  conferred  on  him  by  defend- 
ants, would  be  binding  on  them." 

The  defendants  requested  the  court  to  give 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  refysal 
to  give  each  of  them  as  asked:  (4)  "That  If 
the  Jury  believe  from  the  evidence  that  the 
ptalnttlfs  shut  down  their  sawmill,  and  re- 
fused and  failed  to  deliver  lumber  and  tim- 
bers promptly  after  they  were  ordered  by  the 
defendants,  and  finally  abandoned  and  remov- 
ed their  mill,  and  disabled  themscilveB  from 
delivering  lumber  or  timber,  under  and  ac- 
cording to  the  contract,  then  the  plalndfla 
cannot  recover  in  this  action  for  any  profits 
they  might  have  made  thereafter  by  compli- 
ance with  said  contract,  even  though  It  may 
be  proved  that  they  might  have  made  such 
profits  thereby."  (6)  "If  the  Jury  believe 
from  the  evidence  that  the  defendants,  or  el- 
tber  of  them,  gave  to  the  plaintiffs  orders  for 
sawed  or  mine  timbers,  such  as  the  plain- 
tiffs agreed  by  their  contract,  when  required, 
to  deliver  to  the  defendants,  and  that  plain- 
tiffs, for  any  reason,  failed  to  get  and  deliver 
promptly  the  sawed  or  mine  timbers  so  re- 
quired and  ordered  under  said  contract,  then 
the  defendants,  from  the  time  of  such  failure, 
were  authorized  to  get  such  sawed  or  mine 
timbers  from  others,  and  charge  the  cost 
thereof  to  the  plaintiffs,  and  to  have  such  cost 
recouped  and  deducted  from  any  demand  of 
the  plaintiffs  In  this  action."  (7)  "If  the  Jury 
believe  from  the  evidence  that  the  defend- 
ants, or  either  of  them,  gave  to  the  plaintiffs 
orders  for  sawed  or  mine  timbers  and  Inm- 
t>er,  such  as  the  plaintiffs  agreed  by  their  con- 
tract to  deliver  to  the  defendants  when  re- 
quired, and  if  they  believe  that  the  plaintiffs 
failed  or  refused  to  deliver  such  lumber 
promptly  after  being  ordered,  then  this  was  a 
default  and  breach  of  contract^   which,  aa 


long  as  It  continued,  authorized  the  defend- 
ants to  withhold  further  orders  from  the 
plaintiffs,  and  to  get  the  amount  of  sawed  and 
mine  timbers  required  by  the  defendants  dur- 
ing such  default  from  others,  and  charge  the 
coat  thereof  to  the  plaintiffs  in  this  action." 

There  were  verdict  and  Judgment  for  the 
plaintiffs,  assessing  their  damages  at  $460. 
The  defendants  api>eal,  and  assign  as  error 
the  several  rulings  of  the  trial  court  to  whlcb 
exceptions  were  reserved. 

Garrett  &  Underwood,  for  appellants. 
Bowman  &  Harsh  and  0.  P.  Beddow,  for  ap- 
pellees. 

McCLELLAN,  0.  7.  The  fourth  plea  filed 
by  the  defendants  is  in  the  form  prescribed 
by  the  Code  for  a  plea  of  set-off.  If  proved, 
it  Is,  In  a  sense,  a  defense  to  the  action  to 
the  extent  of  the  amount  set  np  In  It,  though, 
strlctiy  speaking,  set-off  Is  not  a  defense  at 
all,  but  In  the  nature  of  a  cross  action.  It 
does  not  go  In  denial  of  the  cause  of  ac- 
tion set  up  in  the  complaint,  or  In  bar  of 
recovery  upon  that  cause  of  action,  but  as- 
serts only  that  the  defendant  has  a  Just  dalm 
against  the  plaintiffs,  which  should  be  accom- 
modated  in  the  Judgment  to  be  rendered,  and. 
In  effect,  paid  out  of  plaintiffs'  recovery.  But; 
while  all  this  Is  true,  it  was  competent  for 
the  legislature  to  denominate  such  cross  ac- 
tion a  defense,  and  to  prescribe  a  form  for  the 
plea  bringing  It  forward.  In  which  it  Is  call- 
ed "a  defense  to  the  action,"  though  It  may 
not  In  a  given  case  go  to  the  whole  action,  or 
rather  to  the  whole  amount  claimed.  Code 
1886,  p.  797,  form  37;  Lang  v.  Waters'  Adm'r, 
47  Ala.  624.  The  trial  court  erred  In  sustain- 
ing the  demurrer  to  this  plea.  We  deem  it 
tmnecessary  to  pass  upon  the  sufficiency  of 
pleas  1,  2,  9,  and  6,  which  were  also  held 
bad  on  demurrer.  The  defendants  had  the 
full  benefit  of  all  the  matters  averred  In  these 
pleas  on  the  trial,  and  they  could  not  have 
been  injured  by  the  action  of  the  court  on  the 
demurrers  to  them.  The  aame  may  be  said 
of  the  pleas  numbered  7, 11,  12,  and  13,  which 
the  court  refused  to  allow  to  be  filed.  The 
defendants  could  not  possibly  have  been  in- 
jured by  that  action  of  the  court.  Every  is- 
sue tendered  by  the  plea  was  already  before 
the  court  Pleas  8  and  14  were  pleas  of  set- 
off. They  were  open  to  the  same  objection 
which  the  city  court  held  good  against  plea  4. 
Holding  plea  4  to  be  bad,  the  court  acted 
consistently  in  declining  to  allow  these  pleas 
to  be  filed;  for  It  Is  never  Incumbent  on  a 
court  to  allow  the  filing  of  a  plea  which  Is 
demurrable.  Here  we  have  held  the  fourth 
plea  to  be  good;  and  hence  the  court's  action 
in  respect  of  pleas  8  and  14  cannot  be  rested 
on  the  ground  that  those  pleas  were  bad;  but 
the  point  Is  saved  for  appellants  In  our  ruling 
on  the  fourth  plea,  and  we  need  not  pass  on 
the  propriety  of  the  court's  action  in  refusing 
to  allow  the  eighth  and  fourteenth  pleas  to  be 
filed. 

We  beg  leave  to  remark  that  it  seems  to  us 


Digitized  by 


Google 


832 


26  SOUTHERN  BEPOBTKB. 


(Ala. 


that  there  was  no  semblance  of  occasion  In 
this  case  for  more  than  three  pleas,  viz.  the 
general  issue  (Code,  |  3296),  set-off,  and  re- 
coupment. Two  witnesses  testified  that  EU 
Tutwller  was  superintendent  of  one  of  the  de- 
fendants, the  Tutwller  Goal,  Ooke  &  Iron 
Company,  and  one  testified  without  objection 
that  EII  said  he  was  attending  to  the  busi- 
ness of  the  other  defendant,  E.  N.  Tutwller. 
There  was  no  evidence  to  the  contrary.  One 
who  is  attending  to  the  mining  bnsiness  of 
another  may  well  be  said  to  be  that  other's 
superintendent  The  court,  on  this  state  of 
the  case,  committed  no  error  in  cliarging  the 
Jury  to  find  that  EU  Tutwller  was  the  super- 
intendent of  the  defendants,  if  they  believed 
the  evidence.  Charges  11  and  13,  g^ven  at 
plaintiffs'  Instance,  confessedly  state  sound 
propositions  of  law,  and,  In  view  of  the  evi- 
dence as  to  EU  being  the  superintendent  of 
the  defendants,  they  are  not  abstract  We 
concur  in  the  construction  put  on  the  writ- 
ten contract  by  the-  trial  court  It  Is  so  obvi- 
ously correct  upon  a  view  of  the  whole  writ- 
ing, that  we  deem  it  unnecessary  to  enter  np- 
on  a  discussion  of  It 

Charges  4,  6,  and  7,  refused  to  the  defend- 
ants, are  bad  In  that  they  take  no  account  of 
the  evidence  going  to  show  such  breach  of  the 
contract  by  the  defendants  as  would  authorize 
the  plaintiffs  to  refuse  to  further  carry  it  out 
If  not  also  upon  other  grounds.  If  it  were 
supposed  that  the  complaint  does  not  show 
that  the  plaintiffs  were  the  owners  of  the  con- 
tract at  the  time  suit  was  Instituted,  the  de- 
fect should  have  been  reached  by  demurrer. 
Reversed  and  remanded. 

SHARPS,  J.,  dissenting: 


<121  Ala.  150) 

EZZBLL  V.  BROWN. 

(Snpreme  Conrt  of  Alabama      May  17,  1899.) 

RirOBHATioN    o»  Instbumints — Deeds — Dbpbot- 
m  DssoBimosr  —  Fbaudulbut   Convbtanobs 

<— EVIDBKOB  —  JUDICIAI.    SaLBS  —  CaVBAT   EKP- 
TOR. 

1.  A  bill  to  correct  the  description  In  a  con- 
veyance of  land  lying  east  of  the  Chickasaw 
boundary  line,  describing  it  as  the  north  frac- 
tiona]  half  of  section  35.  etc..  Is  not  defective 
in  failing  to  locate  it  east  or  west  of  such 
boundary  line,  since  lands  west  of  it  are  not 
described  in  the  government  survey  by  sections. 

2.  In  an  action  to  have  a  deed  from  husband 
to  wife  declared  fraudulent,  as  against  a  credit- 
or of  the  husband  whose  indebtedness  is  evi- 
denced by  note,  the  note  Itself,  without  proof  of 
its  execution,  as  against  the  grantee,  is  not 
competent  evidence  of  an  indebtedness,  she  be- 
ing a  stranger  to  the  transaction. 

3.  Where  creditors  assail  a  conveyance  from 
husband  to  wife  as  fraudulent,  as  between 
them  and  the  grantee  the  consideration  recited 
in  the  deed  Is  not  evidence  of  its  existence, 
but  must  be  proven  by  independent  evidence. 

4.  The  rule  of  caveat  emptor  applies  to  a  pur- 
chaser at  a  Judicial  sale. 

Appeal  from  chancery  court  Franklin  coun- 
ty; William  H.  Simpson,  Chancellor. 

Bill  by  Josephine  Brown  against  Laura  O. 
Bzzell,  averring  the  f<dlowlng  facts:    On  De- 


cember 23,  1803,  Wyatt  Brown,  the  hnsband 
of  the  complainant  executed  and  delivered  to 
her  a  deed.  In  due  and  regular  form.  Intend- 
ing to  convey  to  the  complainant  "the  north 
fractional  ^  of  section  85,  township  6,  range 
13,  In  Franklin  county,  Alabama,"  but  by 
mistake  of  the  attorney  who  dnfted  said 
deed,  said  lands  were  mlsdescribed  as  "the 
fractional  ^  of  section  35,  township  6,  range 
13,  in  Franklin  county,  Alabama."  A  copy 
of  this  deed  was  made  an  exhibit  to  the  bill, 
and  the  consideration  expressed  therein  was 
$1,200,  of  the  separate  estate  of  Josephine 
Brown,  which  the  grantor,  Wyatt  Brown,  had 
converted  and  used  to  his  own  benefit  and 
for  the  love  and  affection  the  grantor  had  tor 
the  grantee.  It  was  then  averred  that  it  was 
the  intention  of  Wyatt  Brown  to  convey  to 
Josephine  Brown  "the  north  fractional  \i  of 
section  36,  township  6^  range  18,  In  Franklin 
county,  Alabama,"  and,  knowing  that  tbla 
was  the  Intention  on  the  part  of  the  grantor 
and  the  grantee,  the  complainant  Immediate- 
ly upon  the  ececntlon  and  delivery  of  said 
deed,  on  December  28, 1883,  went  into  poonca 
slon  of  said  north  fractional  %  of  section  85, 
township  6,  range  IS,  and  had  had  continuoas 
and  uninterrupted  jmsseaslon  thereof  ever 
since,  claiming  the  same  as  her  own  lands. 
Wyatt  Brown,  the  husband  of  Josephine 
Brown,  the  complainant  in  the  original  bill  In 
this  cause,  was  indebted  to  John  T.  EszeU,  by 
note  dated  March  20, 1893,  for  the  sum  of  $5a 
payable  on  December  26,  1808,  with  Interest 
from  date.  The  payee  transferred  this  note 
to  Latua  O.  Eszell,  and,  iiayment  of  it  not  be- 
ing made  when  It  was  due,  she  brought  anlt 
on  U,  In  the  Justice's  court  of  W.  H.  Austin, 
where  she  obtained  Judgment  and  the  execn- 
tlon  Issued  thereon,  on  January  30, 1886,  was 
levied,  for  want  of  personal  property  of  the 
defendant,  on  the  lands  Involved  In  this  suit 
On  certificate  to  the  circuit  court  an  order  of 
■ale  of  the  real  estate  levied  on  waa  obtained, 
and  on  the  third  Monday  in  July,  1885,  the 
sheriff  sold  the  lands  to  Liaura  O.  Eo/Ai,  for 
$79.07,  and  on  September  18,  1885,  executed 
his  deed  to  her  for  them.  Laura  O.  E^oell, 
as  purchaser  at  said  sale,  brought  an  action 
of  ejectment  In  the  circuit  court  against  the 
complainant  for  the  recovery  of  said  lands. 
It  was  then  averred  In  the  bill  that  Laura  O. 
Ezzell  had  notice  of  the  conveyance  of  said 
lands  to  the  complainant  long  before  the  ex- 
ecution was  Issued,  and  before  the  order  of 
sale,  and,  further,  that  the  complainant  had 
no  adequate  means  of  defending  the  eject- 
ment suit  Laura  O.  Ezzell  and  Wyatt  Brown 
were  made  parties  defendant  to  the  bill,  and 
the  prayer  was  that  the  deed  from  Wyatt 
Brown  to  the  complainant  be  corrected,  and 
be  so  reformed  as  to  properly  describe  the 
lands  Intended  to  be  conveyed;  that  the  deed 
from  the  sheriff  to  Laura  O.  Ezzell  be  deliver- 
ed up  and  canceled  and  removed  as  a  cloud 
upon  the  complainant's  title;  and  that  an  In- 
junction issue,  restraining  Laura  O.  EJes^ 
from  further  prosecuting  her  action  of  eject- 
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meat.  The  eherUTs  deed  to  Laura  0.  Ezzell 
and  tlie  summons  and  complaint  In  the  eject- 
ment suit  were  made  exhibits  to  the  bill.  Up- 
on the  filing  of  the  bill  a  temporary  injunc- 
tion was  issued.  In  the  sheriff's  deed,  the 
lands  conveyed  to  Lanra  O.  Ezzell  were  de- 
scribed as  follows:  "FracOpnal  N.  %  of  Sec. 
35,  T.  6,  B.  13,  W.  of  Chickasaw  boundary  line; 
14411/100  acres."  The  defendant,  Laura  O. 
Ezzell,  filed  her  answer,  in  which  she  denies 
that  Wyatt  Brown  conveyed  to  complainant, 
Josephine  Brown,  any  part  of  fractional  north 
half  of  section  35,  township  6,  range  13,  west 
of  the  Chickasaw  boundary  line,  or  that  she 
had  any  notice  of  hia  conveying  to  her  such 
lands,  and  asserts  that  she,  having  obtained  a 
judgment  for  her  debt,  and  purchased  the 
lands  in  controversy  at  jsheriff's  sale,  which 
lands  the  deed  to  Mrs.  Brown  did  not  em- 
brace, Mrs.  Brown's  deed  cannot  now  be  re- 
formed or  changed,  so  as  to  affect  her  interest 
<ff  devest  her  of  the  title  and  the  right  of 
possession  which  she  acquired  in  and  to  the 
land  thereby,  and  that  the  deed  to  Mrs.  Brown 
should  be  canceled  as  a  cloud  on  her  said  title. 
Her  answer  also  denies  that  Mrs.  Brown  paid 
to  her  husband,  Wyatt  Brown,  the  considera- 
tion of  $1,200  recited  in  bis  deed,  or  that 
Brown  ever  used  that  amount  of  her  separate 
estate,  as  Mrs.  Brown  alleges  in  her  bill;  -and 
she  avers  that  the  said  consideration  of  $1,- 
200  named  in  the  deed  was  simulated,  and 
that,  in  fact,  there  was  no  valuable  considera- 
tion for  the  conveyance,  and  that  It  was  vol- 
untary, and  was  made  for  the  purpose  of 
hindering,  delaying,  and  defrauding  Wyatt 
Brown's  oredltors,  and  that  she  (Mrs.  Ezzell) 
was,  as  the  holder  of  his  note  on  which  she 
obtained  Judgment,  a  creditor  of  said  Wyatt 
Brown  before  his  said  conveyance  to  his  wife. 
She  asks  that  her  answer  may  be  talwn  as  a 
cross  bill,  makes  Wyatt  Brown  a  party  there- 
to, as  well  as  Mrs.  Brown,  the  complainant  in 
the  original  bill,  and  prays  that  Mrs.  Brown's 
deed  from  her  husband  may  be  canceled,  as 
to  these  lands,  as  a  doud  on  her  title,  and 
that  the  Injunction  may  be  dissolved.  Ther^ 
was  attached  to  the  answer  and  cross  bill  of 
the  complainant  the  note  which  was  executed 
by  Wyatt  Brown  to  John  T.  Ezzell,  and  which 
was  alleged  In  the  cross  bill  to  have  been 
transferred  to  Laura  O.'  Ezzell,  and  to  have 
constituted  the  basis  of  the  Judgment  against 
Wyatt  Brown.  There  was  a  decree  pro  con- 
fesso  against  Wyatt  Brown  as  defendant  to 
the  original  bill.  The  complainant  in  the 
original  bill,  Josephine  Brown,  denies  any 
knowledge  on  her  part  of  the  transfer  to 
Laura  O.  Ezzell,  and  she  denies  any  intention 
on  her  part,  or  on  the  part  of  Wyatt  Brown, 
of  hindering,  delaying,  or  defrauding  Wyatt 
Brown's  creditors,  in  the  execution  of  his  deed 
to  the  complainant;  and  she  also  denies  that 
the  consideration  mentioned  in  said  deed  was 
simulated,  and  the  deed  a  voluntary  one,  but 
insists  that  the  consideration  as  expressed  in 
said  deed  was  true  and  correct.  The  cause 
was  submitted  upon  the  pleadings,  without 
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any  proof,  and  the  chancellor  rendered  a  de- 
cree granting  the  relief  prayed  for  in  the  orig- 
inal bill,  and  ordering  said  cross  bill  dismiss- 
ed. From  this  decree  the  respondent  appeals, 
and  assigns  the  rendition  thereof  as  error. 
Affirmed. 

Thos.  R.  Boulhac.  for  appellant.  W.  H. 
Key,  for  appellee. 

TYSON,  J.  The  bin  In  this  cause  was  filed 
for  the  purpose  of  correcting  a  misdescription 
of  lands  sought  and  intended  to  be  conveyed 
by  the  deed  from  complainant's  husband  to 
her,  and  to  enjoin  the  prosecution  of  an  ac- 
tion of  ejectment  brought  by  the  appellant  to 
recover  than.  The  bill  avers  that  the  cor- 
rect description  of  the  lands  is  the  north 
fractional  half  of  section  85,  township  6,  range 
13,  In  Franklin  coimty,  Ala.,  while  the  de- 
scription In  the  deed  was  by  mistake  written 
as  "the  fractional  half  of  Sec.  35,  T.  6,  R.  IS, 
west"  Section  85,  township  6,  range  13,  In 
Franklin  county.  Is  a  fractional  section,  cod- 
taining  only  368.21  acres,  lying  east  of  the 
Chickasaw  boundary  line.  The  first  conten- 
tion of  appellant,  respondent  in  the  court  be- 
low, is  that  the  deecrlption  in  the  bill  is  in- 
definite, because  it  fails  to  locate  the  lands 
east  or  west  of  the  Chickasaw  boundary  line. 
The  lands  west  of  this  line  are  no  part  of  sec- 
tion 36,  and  they  are  not  described  In  the  grov- 
erument  survey  by  section,  township,  and 
range.  The  description  in  the  bill  of  the  land 
is  sufflcioitly  definite  and  certain. 

All  the  material  averments  of  the  bUl  are 
expressly  admitted  by  the  answer,  and  the 
complainant  was  not,  therefore,  compelled  to 
resort  to  testimony  to  establish  her  case  as 
made  by  her  bill.  The  cross  bill  sought  to 
have  the  deed  proposed  to  be  executed  to  com- 
plainant by  her  husband  declared  fraudulent 
against  the  respondent  as  a  creditor  of  the 
grantee's  husband.  To  this  end  it  is  alleged 
that  the  recited  consideration  in  the  deed 
sought  by  the  complainant  to  be  corrected  was 
simulated  and  fictitious.  The  only  allegation 
of  Indebtedness  by  complainant's  husband  to 
the  complainant  In  the  cross  bill  is  that  he 
executed  and  delivered  his  promissory  note  to 
one  John  T.  Ezzell,  dated  March  20,  1893,  due 
December  25,  1893,  and  transferred  to  the 
complainant  on  the  6th  day  of  October,  18&4, 
for  $50,  and  reduction  of  the  note  to  Judgment 
before  a  Justice  of  the  peace,  Issue  of  execu- 
tion, levy  of  execution  upon  these  lands,  order 
of  sale  of  the  lands  on  motion  In  the  circuit 
court,  and  deed  by  sheriff  to  the  complainant 
In  the  cross  bill.  The  note  and  written  trans- 
fer thereof  were  made  exhibits  to  the  cross 
bill.  The  answer  of  complainant  In  the  orig- 
inal bill  to  the  cross  bill  denies  the  averments 
of  the  cross  bill.  The  cause  was  submitted 
upon  original  bill  and  exhibits  thereto,  an- 
swer to  cross  bill,  decree  pro  confesso  against 
complainant's  husband,  answer  and  cross  bill, 
and  exhibits  thereto,  for  final  decree.  A 
transcript  of  the  Judgment,  as  alleged  In  the 
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croes  bm,  by  tbe  JnstlM  of  the  peace  upon 
the  note,  was  not  an  exhibit  to  the  bill  or 
cross  bill.  In  fact,  the  only  exhibit  to  the 
cross  bill  was  the  note  and  Its  transfer. 
There  was  no  evidence  offered  to  prove  the 
execution  of  the  note,  and  none  to  prove  the 
existence  of  the  debt  It  purported  to  evidence. 
Certainly  the  note,  as  against  the  complain- 
ant, was  not  competent  evidence  without 
proof  of  Its  execution,  nor  were  Its  recitals 
evidence  of  any  debt  against  her,  she  being 
a  stranger  to  the  transaction.  Garrett  t. 
Garrett,  64  Ala.  263. 

There  being  no  pnxrf  that  complainant  la 
the  cross  bill  was  a  creditor  prior  to  the  exe- 
cution of  the  deed  assailed,  the  burden  of 
proof  was  never  shifted  to  the  comi^alnant 
in  the  original  bill  to  inrave  the  bona  fides  of 
the  consideration  expressed  in  ttie  deed  from 
her  husband  to  her.  Smith  v.  Collins,  94  Ala. 
394,  10  Sooth.  384;  Chipman  ▼.  Glennon,  96 
Ala.  263,  13  South.  822;  Bank  v.  McDonnell, 
£0  Ala.  434,  8  South.  137.  As  between  her 
and  her  husband,  the  consideration  recited  In 
the  deed  was  conclusive  as  to  its  character, 
and  could  not  Iiave  been  shown  by  him  to 
have  been  other  and  different  than  as  ex- 
pressed, though  as  against  his  creditors  It 
may  have  been  shown  by  them  to  have  been 
simulated  or  the  deed  to  Iiave  been  a  volun- 
tary conveyance.  In  other  words,  as  between 
the  creditors  of  the  grantor,  when  such  rela- 
tion is  proven  to  have  existed,  and  the  com- 
plainant, the  consideratloa  recited  in  the  deed 
is  not  evidence  of  its  existence,  but  must  Ite 
proven  by  Independent  competent  evidence. 
Houston  T.  Blaclcman,  66  Ala.  662,  and  att- 
thorlties  there  cited. 

The  complainant  in  the  ckms  bill,  as  pur- 
chaser, cannot  Invoke  the  doctrine  of  bona 
fide  purchaser  for  value  witliont  notice.  The 
rule  of  caveat  emptor  applies  to  Judicial  sales. 
Goodbar  v.  Daniel,  88  Ala.  683,  7  South.  254; 
Thomas  v.  Olazener,  90  Ala.  638,  8  South. 
153;  Lindsay  v.  Cooper,  94  Ala.  170, 11  South. 
325;  Clemmons  v.  Cox,  114  Ala.  850,  21  South. 
42&  There  was  no  error  in  the  decree  of  the 
chancellor,  dismissing  the  cross  bill  and  grant- 
ing the  relief  prayed  for  in  the  original  bill. 
Affirmed. 


(121  Ala.  240) 

FERRIS  V.  HOAGI/AND  et  al. 

(Supreme  0>Qrt  of  Alabama.    April  11,  1899.) 

Leabs — ^LioxNSB — ^BiLL  TO  Rbstbaut  Tbsspabs — 
Cahceixation  ov  CJontbaot — Equitt — ^Motion 
TO  Dismiss  —  AmiiDuaNT  —  Dbuttsbbb  —  Rb- 

YBBSAI.. 

1.  A  contract  under  which  one  person  is  to 
cnltiyate  another's  vineyard,  gather  and  mar- 
ket the  crop,  and  take  his  compensation  out  of 
the  proceeds,  the  surplus  to  be  returned  to  the 
owner,  no  time  beini;  fixed  for  termination  of 
possession,  is  not  a  lease,  but  a  contract  of  em- 
ployment, though  it  states  that  the  owner  leased 
the  Tineyard  to  the  other. 

2.  Where  one  agrees  to  cultivate  another's 
vineyard,  and  to  gather  and  market  the  crop, 
out  of  the  proceeds  of  which  he  is  to  take  his 
compensation,  he  has  an  irrevocable  license  to 


enter  on  the  land,  and  the  owner  cannot  main- 
tain a  bill  to  restrain  Urn  from  grathering  the 
crop  oo  the  groand  that  it  is  a  trespass,  be- 
cause he  has  not  performed  his  contract  as  to 
cultivating  the  land. 

8.  Where  one  who  lias  agreed  to  cultivate  a 
vineyard,  and  to  gather  and  market  the  crop, 
his  compensation  to  be  retained  out  of  tiie  pro- 
ceeds, does  the  work  nnskillfully  and  injurious- 
ly, withont  the  owner's  fault,  and  he  is  insol- 
vent, and  the  owner  has  suiMtantially  complied 
on  his  part,  or  snch  compliance  has  been  waiv- 
ed, the  owner  is  entitled  to  have  the  contract 
rescinded. 

4.  A  bill  by  the  owner  of  a  vineyard  to  can- 
cel an  agreement  with  another  to  cultivate  it, 
and  gather  the  crop,  because  the  latter  has  not 
performed  on  his  part,  will,  on  motion  to  dis- 
miss, be  regarded  as  amended  so  as  to  allege 
that  the  nonperformance  was  without  the  own- 
er's fault,  and  that  there  was  a  substantial  com- 
pliance by  the  latter,  or  a  waiver  thereof. 

5.  Where  a  demurrer  to  a  bill  on  several 
grounds  is  improperly  sustained  as  to  one,  the 
decree  will  not  be  reversed  if  the  demurrer 
should  have  been  sustained  on  one  of  the  oth- 
er grounds. 

6.  The  refusal  to  dissolve  an  injunction  until 
final  decree  is  not  improper  where  respondent's 
insolvency  is  alleged,  and  he  has  given  no  se- 
cnrity  to  perform  the  decree. 

Appeal  from  caebome  ooonty  oonrt;  T.  J. 
Barton,  Judge. 

Bill  by  J.  A.  Hoagland  and  another  against 
Willett  Ferris.  From  a  decree  overmllng  mo- 
tions to  dissolve  a  temporary  injunction  and 
to  dismiss  the  bill,  and  overruling  all  grounds 
of  a  demurrer  except  one,  respondent  appeals. 
Affirmed. 

The  complaint  avers  that  on  February  13, 
1898,  plaintiffs  entered  Into  a  contract  with  Wil- 
lett Ferris,  doing  business  under  the  name  and 
style  of  Ferris,  Anderson  &  (3o.,  whereby  the 
said  Ferris  contracted  to  do  certain  work  upon 
the  vineyard  of  the  complainants  in  the  way 
of  caring  for,  pruning,  trelllsing,  staking,  and 
tying  up  the  vines  in  said  vineyard;  that  no 
price  was  named  in  said  writing  to  be  paid 
Ferris,  Anderson  &  Ck>.  for  the  work  specified, 
but  a  reasonable  compensation  was  to  l>e  paid 
tb»efor.  It  was  then  averred  tliat  Willett 
Ferris,  or  Ferris,  Anderson  &  Co.  had  faUed 
to  care  for  and  perform  the  work  upon  said 
vineyard  as  the  contract  re^^uired,  and  had 
violated  said  contract,  and  breached  its  re- 
quirements, In  that  they  failed  to  prune  and 
trellis  said  vines,  had  failed  to  stake  and  tie 
up  said  vines,  and'  had  failed  to  "sunmier 
prune"  said  vines,  as  they  had  contracted  to 
do;  and  that  "the,  work  he  did  on  said  vine- 
yard- was  unskiilFulIy  done,  and  really  worth 
very  little  or  nothing  to  the  vineyard,"  and  in 
fact  was  an  Injury  thereto,  but  that  the  said 
Willett  Ferris  now  demanded  and  charged  an 
unreasonable  price  for  the  work  that  he  had 
done.  It  was  then  averred  In  the  bill  that 
Willett  Ferris  was  claiming  the  right  under 
said  contract  to  the  crop  of  g^rapes  that  were 
then  on  plaintiffs'  vines,  and  tliat,  although 
he  had  been  forbidden  to  enter  said  vineyard, 
because  be  had  not  compiled  with  the  require- 
ments of  the  contract,  and  had  breached  it, 
he  had  entered  thereupon,  and  was  gathering 
and  disposing  of  the  grapes  in  said  vineyard, 
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and,  If  not  restrained  by  a  court  of!  equity,  he 
would  deprive  tbe  complainants  of  their  crop 
of  grapes.  The  complainants  further  averred 
that  Wlllett  Ferris  was  Insolvent,  and  unable 
to  respond  in  damages  for  the  alleged  tresxiass, 
and  that,  unless  he  was  enjoined  from  taking 
said  grapes,  the  complainants  would  suffer 
irreparable  loss.  Tbe  complainants  ottered  to 
pay  whatever  compensation,  if  any,  might  be 
ascertained  by  the  court  to  be  due  said  Wlllett 
Ferrla  The  prayer  of  the  bill  was  that  said 
Willett  Ferris  and  Ferris,  Anderson  &  Co.  be 
enjoined  from  entering  upon  and  taking  any 
grapes  or  other  things  from  said  vineyard, 
and  that  the  said  contract  be  canceled  and  an- 
nulled. Tbe  contract  referred  to  in  the  bill, 
and  which  was  made  an  exhibit  thereto,  was 
in  words  and  figures  as  follows:  "State  of 
Alabama,  Cleburne  County.  Know  all  men  by 
these  presents:  That  we,  John  Hoagland  and 
Josle  Hoagland,  known  as  the  parties  of  the 
first  part,  and  Ferris,  Anderson  &  Co.,  as 
parties  of  the  second  part,  all  of  the  town  of 
Frnlthurst,  Ala.  That  whereas,  we,  the  par- 
ties of  the  first  part,  and  owners  of  vineyard 
lot  No.  1,237  in  Cleburne  county,  Alabama, 
have  this  day  leased  unto  the  parties  of  the 
second  part  our  vineyard  lot  with  the  follow- 
ing conditions,  to  wit:  All  the  vines  are  to 
be  pruned  at  once  as  fast  as  possible  by  the 
parties  of  the  second  part,  and  60  rows  of 
vines  are  to  be  trelUsed  with  one  wire,  and 
the  parties  of  tbe  first  part  are  to  furnish  the 
posts  therefor.  The  balance  of  the  vines  are 
to  be  restaked  and  tied  up.  Summer  pruning 
and  cultivating  are  to  be  done  by  the  parties 
of  the  second  part  The  grapes  are  to  be 
picked  and  marketed  by  parties  of  the  second 
part,  and  all  over  juylng  for  expenses  to  be 
paid  to  the  parties  of  the  first  part.  But,  If 
not  enough  is  received  for  the  grapes  of  1898 
to  pay  the  expenses,  then  the  parties  of  the 
second  part  are  to  have  the  vineyard  for  the 
season  of  1899  on  the  same  conditions  as  1898. 
But  the  parties  of  the  second  part  are  to  trellis 
the  balance  of  the  vines,  by  the  parties  of  the 
first  part  furnishing  the  posts  therefor,  and 
all  that  is  received  for  the  grapes  of  1899 
over  paying  the  expenses  are  to  be  turned  over 
to  the  parties  of  the  first  part,  if  any.  [Sign- 
ed] Josle  Hoagland.  Ferris,  Anderson  &  Co. 
J.  A.  Hoagland."  On  the  filing  of  the  bill 
upon  the  complainants  entering  into  a  bond  as 
fixed  by  the  derk,  a  temporary  injunctiun  was 
issued  in  accordance  with  tbe  prayer  of  the 
bllL  The  respondent,  Ferris,  filed  bis  an- 
swer to  the  bill,  In  which  he  admitted  the  exe- 
cution of  the  contract,  but  denied  the  material 
allegations  of  the  bill.  This  answer  was 
sworn  to.  The  defendant  moved  to  dissolve 
tbe  injunction  on  the  denials  of  the  answer. 
Tbe  defendant  also  moved  to  dismiss  the  bin 
for  tbe  want  of  equity,  and  demurred  to  it  up- 
on many  grounds,  the  substance  of  which  was 
that  the  complainants  had  a  complete  and  ade- 
quate remedy  at  law,  and  that  the  matters 
and  things  complained  of  in  said  bill  were  not 
of  equitable  cognizance,  and  also  upon  the 


following  ground:  "(11)  It  falls  to  show  that 
cmnplainanta  bad  any  right  to  Interfere  with 
Wlllett  Ferris  or  Ferris,  Anderson  &  Co.  in 
their  or  his  purpose  or  avowed  Intention  to 
gather  said  grapes.  Inasmuch  as  It  fails  to 
show  that  complainants  had  or  would  have 
any  right  to  said  grapes,  or  any  portion  there- 
of; it  fails  to  show  what  said  grapes  were 
worth,  and  what  defendants,  or  either  of 
them,  was  entitled  to  for  the  work  they  bad 
done  on  said  vineyard,  and  fails  to  show  that 
said  grapes  were  worth  more  than  Wlllett 
Ferris,  or  Ferris,  Anderson  &  Co.  were  en- 
ticed to  for  said  work."  Upon  the  submission 
of  the  cause  upon  the  demurrers  and  motions, 
the  court  overruled  both  the  motion  to  dis- 
solve the  injunction  and  the  motion  to  dismiss 
the  bill  for  the  want  of  equity,  and  overruled 
all  tbe  grounds  of  demurrer  except  the  ground 
numbered  11,  which  was  sustained.  From 
this  decree  the  respondent  appeals,  and  as- 
signs the  rendition  thereof  as  error. 

Matthews  &  Whiteside,  for  appellant  Mer- 
rill &  Bridges,  for  appellees. 

SHARPE,  J.  A  lease  carries  to  the  lessee 
the  right  to  the  possession  of  the  leased  prem- 
ises. 12  Am.  &  Eng.  Enc.  Law,  976;  Gallen  v. 
Hilty,  14  Pa.  St.  286.  Such  possession  the 
landlord  has  no  right  to  disturb  until  the  ex- 
piration of  the  term,  unless  under  the  terms 
of  the  contract  Warner  v.  Abbey;  112  Mass. 
355;  Darling  v.  Kelly,  113  Mass.  29.  If  a  right 
be  g^ranted  by  the  owner  of  land  to  the  gran- 
tec  merely  to  be  upon  or  to  do  acta  or  work 
upon  land,  it  is  a  license,  and  not  a  lease. 
Riddle  v.  Brown,  20  Ala.  412;  Rap.  &  L.  Law 
Diet.  735;  18  Am.  &  Eng.  Enc.  Law,  639;  Cook 
V.  Steams,  11  Mass.  533.  If  the  contract  men- 
tioned in  the  bill  of  complaint  is  a  lease,  then 
the  theory  advanced  by  appellees  that  the 
bill  has  equity  for  the  restraint  of  a  trespass 
by  defendant  upon  the  vineyard  must  fail, 
since  a  trespass,  being  an  injury  to  the  pos- 
scission,  cannot  be  committed  by  one  who  is 
in  rightful  possessioa  The  use  of  the  word 
"lease"  in  the  contract  is  evidence  that  the 
parties  meant  what  the  word  implies;  but  the 
guide  to  construction  being  the  intent  of  the 
parties,  the  whole  instrument  must  be  exam- 
ined in  view  of  the  subject-matter  of  the  con- 
tract, the  situation  of  the  parties,  and  the 
objects  to  be  accomplished,  so  far  as  they  are 
declared  by  the  contract.  In  determining  the 
rights  and  interests  created  by  it  Here  a 
vineyard  was  to  be  cultivated,  trimmed,  and 
trelllsed,  and  the  grapes,  when  ripe,  were  to 
be  gathered  and  marketed.  By  the  agreement, 
defendant  undertook  to  do  the  work,  and  de- 
pend for  his  compensation  upon  the  crop,  with 
the  privilege  of  reserving  it  themfrom,  and 
of  baving  the  vineyard  upon  similar  terms  for 
the  second  year  If  the  crop  of  the  first  was  In- 
sufficient to  pay  him;  the  surplus  proceeds  to 
be  paid  to  complainants.  There  was  no  rent 
to  be  paid,  or  sharing  in  the  crop  to  be  had; 
tbe  sole  Interest  of  the  defendant  beiug  t^« 
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collection  from  the  proceeds  of  his  pay.  No 
time  tras  fixed  for  the  termination  of  any 
possessory  Interest,  but  by  Inference  the  com- 
pletion of  the  work  ended  the  defendant's 
right  to  be  upon  the  premises.  Such  facts  do 
not  establish  the  relation  of  landlord  and  ten- 
ant, and  the  contract  must  be  held  one  for 
employment,  and  not  a  lease.  But,  so  far  as 
It  affects  the  question  of  trespass,  the  result 
Is  the  same.  The  contract  remained  in  force, 
there  being  no  rescission  by  the  parties.  It 
not  only  conferred  the  right,  but  imposed  the 
duty,  upon  defendant  to  enter  upon  the  land 
in  the  execution  of  the  work  of  gathering  the 
crop  as  well  as  of  cultivation.  It  gave  a  li- 
cense to  defendant  to  so  enter,  which,  being 
granted  upon  a  valuable  consideration,  was 
not  revocable  so  as  to  destroy  his  right  to  col- 
lect from  the  crop  after  It  had  ripened,  and 
so  as  to  cause  a  failure  In  the  performance  of 
his  obligation  to  gather  and  market  same. 
The  doctrine  of  estoppel  in  pais  applies  In  such 
case.  Rhodes  v.  Otis,  33  All-  578;  McAl- 
lister y.  Walker,  69  Mo.  App.  496.  For  the 
purpose  of  restraining  a  trespass  the  bill  Is 
without  equity,  but,  If  It  sufficiently  shows  a 
right  In  complainants  to  cancel  or  rescind  the 
contract.  It  may  stand  for  relief  in  that  as- 
pect When  the  remedy  for  recovery  of  dam- 
ages at  law  is  Inadequate,  equity  may  decree 
the  cancellation  of  a  contract,  at  the  Instance 
of  a  party  who  has  substantially  complied 
with  It,  fot  Its  nonperformance  by  the  other 
party,  and  where  the  parties  can  be  placed 
substantially  In  statu  quo.  Miller  v.  PhiUipB, 
31  Pa.  St  218;  Doughton  v.  Association,  41 
N.  J.  Eq.  666,  7  AtL  479;  Light  Heat  &  Wa- 
ter Co.  V.  City  of  Jac&son  (Miss.)  19  South. 
771;  Trust  Co.  t.  Galesbnrg,  133  U.  S.  156, 
10  Snp.  Ct  816.  The  contract  implies  the  obli- 
gation on  the  part  of  defendant  to  do  the  work 
stipulated  for  In  a  busbandmanllke  manner. 
The  bill  alleges,  in  effect  that  it  was  done  un- 
pklllf  uUy,  and  was  worthless  and  Injurious  to 
the  vineyard.  Such  defective  and  worthless 
performance  was  equivalent  to  no  perform- 
ance, and,  if  such  allegations  were  sustained 
by  proof,  it  would  entitle  complainants  to  re- 
scission. If  the  allegations  and  proof  were  suf- 
ficient in  other  respects.  To  entitle  complain- 
ants to  such  relief,  it  should  appear  that  the 
nonperformance  of  defendant  was  due  to  no 
fault  of  theirs,  and  also  that  there  was  a  sub- 
stantial compliance,  or  a  waiver  by  defendant 
of  compliance,  on  their  part,  with  the  obliga- 
tions rested  upon  them  by  the  contract  The 
bill  Is  defecitive  In  failing  to  aver  such  facts, 
but,  the  defect  being  amendable,  the  bill  will 
be  regarded,  on  the  motion  to  dismiss  it,  as 
amended.  The  demurrer  will  be  treated  as  a 
whole,  and,  having  been  sustained  upon  one 
of  Its  grounds,  the  decree  thereon  will  not  be 
reversed.  Steiner  v.  Parker,  108  Ala.  357,  19 
South.  386;  McDonald  v.  Pearson,  114  Ala. 
630,  21  South.  534.  In  view  of  the  aHeged  in- 
solvency of  the  defendant  and  the  lack  of  se- 
curity for  his  performance  of  the  ultimate  de- 
cree, we  cannot  say  that  the  retention  of  the 


injunction  to  await  sudi  decree  was  an  im- 
proper exercise  of  the  court's  discretion.  Find- 
ing no  error  in  the  record,  the  decree  appeal- 
ed from  win  be  affirmed. 


BROWN  et  al, 


(Ul  Ala.  <26> 
T.  TILLMAN. 


(Supreme  Court  of  Alabama.     May  9,   1899.) 
JunaMENTS  —  BBS  Judicata  —  Mattebs  Wbich 

MiaET  EAVB  BEBM  LlTIOATBD. 

1.  A  former  suit,  in  which  the  question 
whether  a  sheriff  held  and  sold  certain  property 
as  a  receiver  of  the  court  or  as  sheriff  was  in 
issue  ajid  determined  in  favor  of  his  contention 
that  he  acted  as  receiver,  wliere  the  judgment 
was  not  appealed  from,  Is  conclusive  in  a  subse- 
quent action  between  the  same  parties  wherein 
the  sheriff,  as  such,  is  sought  to  be  held  liable 
for  the  proceeds  of  the  sale. 

2.  In  considering  whether  an  Issue  is  res  Judi- 
cata, it  is  immaterial  that  such  issue  was  rais- 
ed in  the  former  suit  bv  the  party  insisting  that 
it  is  res  Judicata,  or  that  he  supported  tne  is- 
sue by  evidence  and  induced  the  court  to  rule 
and  charge  in  his  favor  on  it. 

8.  Where  an  estoppel  could  have  been  pleaded 
In  reply  to  a  plea  in  a  former  suit  and  jnd^ 
ment  is  rendered  for  defendant  the  matters  of 
original  estoppel  cannot  be  relied  on  in  a  second 
action  as  against  the  plea  o£  res  judicata. 

Appeal  from  circuit  court;  Butler  county; 
John  R.  Tyson,  Judge. 

This  was  an  action  brought  by  the  appellee^ 
W.  L.  Tillman,  against  the  appellant  J.  F. 
Brown,  as  sheriff,  and  the  sureties  on  his  of> 
flcial  bond,  to  recover  damages  for  the  al- 
leged wrongful  taking  and  selling  by  Brown 
of  certain  property,  described  in  the  com- 
plaint The  tacta  of  the  case  are  sufficiently 
stated  in  the  c^lnion,  as  are  the  pleadings. 
After  the  court  overruled  the  demurrers  to 
plalntitTs  replications,  the  defendant  filed 
several  rejoinders.  To  these  rejoinders  the 
plaintiff  demurred,  which  demurrers  were 
sustained.  Issue  was  then  Joined  on  the  rep- 
lications, and  ujpon  the  trial  there  were  ver- 
dict and  judgment  for  the  plaintiff.  The  de- 
fendants appeal,  and,  among  many  other  rul- 
ings of  the  trial  court,  assign  as  error  the 
overruling  of  their  demurrers  to  the  plain- 
tiffs  several  replications.    Reversed. 

Lane  &  Crenshaw  and  D.  M.  PoweU,  for 
appellants.    J.  Cl  Richardson,  for  appellee. 

McCLELLAN,  0.  J.  Tillman  prosecutes 
this  action  against  Brown,  as  sheriff,  and  the 
sureties  on  his  official  bond.  The  facts,  sub- 
stantially uncontroverted,  are  as  follows: 
One  Heard,  a  merchant  on  January  5,  1891, 
sold'  and  delivered  his  stock  of  merchandise 
to  Tillman.  On  January  10^  1801,  Murray 
and  others,  creditors  of  Heard,  ffied  their  bill 
In  chancery  against  Heard  and  TiUman,  at- 
tacking said  sale  and  conveyance  as  fraudu- 
lent and  void,  and  praying  a  decree  to  that 
effect,  the  application  of  the  property  to  their 
debts,  and  the  appointment  of  a  receiver. 
PlUey  was  appointed  receiver  by  the  regis- 
ter on  the  same  day,  and  at  once  took  pos^ 
session  of  the  stock  of  goods.    TlUman  there- 
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upon  appealed  from  the  register's  order  ap- 
poluUng  the  receiyer  to  the  cbanceUOT,  and 
gave  bond,  under  wblcb  the  property  was 
surrendered  to  him  on  January  13,  1891.  On 
January  7,  1891,  Stanton  and  McDonald  sev- 
erally sueid  out  attachments  against  Heard 
on  the  ground  that  he  had  fraudulently  dis- 
posed of  his  property.  The  writs  went  Into 
the  hands  of  Brown,  the  sheriff,  and  on  Jan- 
uary 14th,  as  soon  as  the  property  had  been 
returned  to  Tillman  under  his  appeal  and  su- 
persedeas bond,  he  levied  them  upon  a  part 
of  the  stock  of  goods  In  question,  and  took 
possession  under  the  levies.  January  17th 
the  chancellor  disi>osed  of  the  appeal  taken 
from  the  order  of  the  register  by  affirming 
that  order,  but  he  displaced  Pilley  as  receiv- 
er, and  In  his  stead  appointed  Brown,  who, 
as  sheriff,  was  at  the  time  In  possession  of 
a  part  of  the  property.  The  chancellor  was 
petitioned  to  vacate  the  levies  of  the  attach- 
ments, but  to  this  petition  he  responded: 
"While  any  lien  which  may  have  been  ac- 
quired may  not  be,  and  is  not,  discharged, 
the  same  is  held  in  abeyance  until  the  fur- 
ther order  of  this  court,  and  said  sheriff 
shall  manage  and  control  the  property  under 
the  direction  of  this  court  He  vrlll  not  per- 
mit any  of  the  same  to  be  reidevled,  but  shall 
bold  the  whole  of  the  property  as  the  receiv- 
er of  this  court"  Tillman  appealed  from  the 
order  of  the  chancellor  appointing  Brown  re- 
ceiver, and  that  order  was  affirmed  by  the 
supreme  court  9  South.  614.  In  February, 
1891,  Brown,  as  sheriff,  advertised  the  sale 
of  the  property  upon  which  said  attachments 
were  levied  to  be  made  on  March  6th.  On 
March  4th  Tillman  petitioned  the  chancellor 
to  restrain  said  sale.  On  March  11th  Brown 
answered  the  petition  under  oath,  stating 
that  he  bad  ceased  to  act  as  receiver  since 
January  21,  1891,  on  which  day  the  order 
appointing  him  receiver  had  been  suspended 
by  Tillman's  appeal  to  the  supreme  court, 
and  that  he  had  turned  over  to  Tillman  all 
the  property  that  came  into  his  hands  as  re- 
ceiver, except  that  part  which  he  had  levied 
said  attachments  upon,  etc.  The  chancellor, 
on  March  17th,  denied  and  dismissed  this  pe- 
tition, and  Brown,  as  sheriff,  acting  under 
said  attachments,  and  being  indemnified  in 
respect  thereof,  on  March  30,  1891,  sold  the 
goods  upon  which  the  levies  had  been  made, 
receiving  at  said  sale  the  gross  sum  of  $1,- 
203.47.  It  Is  confessed  In  the  case  that 
Brown  has  never  paid  or  accounted  for  the 
money  thus  received  to  anybody,  either  as 
sh^ff,  or  as  receiver,  or  otherwise.  On  May 
21,  1891,  motions  were  made  In  the  circuit 
court  to  vacate  and  set  aside  the  attachment 
levies.  On  April  12,  1892,  the  cause  of  Mur- 
ray and  others  against  Heard  and  TlUman 
came  on  to  be  heard  on  Its  merits  In  the  chan- 
cery court,  and  a  decree  was  then  rendered 
sustaining  the  sale  by  Heard  to  Tillman,  de- 
nying relief,  and  dismissing  the  bill.  This 
decree  further  provided  for  a  settlement  by 
Brown  with  the  register;  and  on  April  25th 


Brown  filed  Ua  accounts  as  such  receive 
with  the  register,  but  made  no  showing  there- 
in as  to  the  jftapeety  he  had  sold  under  the 
attachments,  or  as  to  the  proceeds  thereof, 
nor  was  he  charged  therewith  on  said  settle- 
ment In  May,  1892,  the  motions  pending  in 
the  circuit  court  to  quash  the  levies  of  the 
attachments  were  granted,  and  said  levies 
were  set  aside  and  vacated.  On  October  1, 
1892,  Tillman  brought  suits  in  trespass  In  the 
circuit  court  against  Brown,  the  sheriff,  and 
the  plaintiffs  in  the  attachments,  for  the 
wrongful  taking  of  the  property  on  which 
the  attachments  were  levied.  On  the  trial 
of  said  causes  Brown  and  the  other  defend- 
ants thereto  respectively  Insisted,  by  pleas, 
motions  to  exclude  testimony,-  and  requests 
for  Instructions^  and  Induced  the  court  to  rule 
and  charge,  that  plaintiff  was  not  entitled  to 
recover  the  value  of  the  goods  so  taken,  or 
the  proceeds  of  the  sale  of  such  goods,  but 
only  the  damages  that  may  have  been  sus- 
tained by  irialntlff  from  the  detention  there- 
of by  Brown,  as  sheriff,  from  the  time  of  the 
levy  to  the  time  Brown  was  appointed  re- 
ceiver, a  period  of  three  or  four  days;  and 
upon  these  mllngsy  thus  induced  by  Brown, 
the  jury  returned  a  verdict  for  $25  only  as 
damages,  and  judgment  was  entered.  May  29, 
1894,  accordingly.  No  appeal  was  taken  from 
this  judgment  On  November  8,  1892,  after 
due  notice,  the  report  of  the  register  on  the 
accounts,  acts,  and  doings  of  Brown  as  re- 
ceiver was  submitted  for  confirmation.  There 
were  no  exceptions  to  the  report  and  on  De- 
cember 12,  1892,  It  was  in  all  things  con- 
firmed. In  the  report  thus  confirmed  Brown 
was  not  charged  with  the  ^operty  now  In 
controversy,  nor  with  the  proceeds  of  the 
sale  thereof,  nor  concerning  any  act  rdating 
thereto.  Brown's  Immunity  from  liability  to 
account  for  this  property  or  its  proceeds  was 
rested  In  the  chancery  court  on  the  Idea  that 
he  held  it  disposed  of  It  and  received  the 
proceeds  of  its  sale,  not  as  receiver  in  the 
chancery  cause,  but  as  sheriff  under  the  writs 
In  the  attachment  suits;  and  In  the  actlMis 
of  trespass  at  law  he  rested  his  immunity 
from  liability  for  the  proi>erty  and  for  Its 
proceeds  on  the  ground  that  he  had  held  It 
all  the  time  It  was  in  his  possession,  except 
the  three  or  four  days  Intervening  the  levy 
of  attachments  and  his  appointment  as  re- 
ceiver, and  had  sold  it  and  received  the  pro- 
ceeds of  Its  sale,  not  as  sheriff,  but  as  receiv- 
er In  the  chancery  case. 

On  July  25,  1894,  Tillman  demanded  of 
Brown  the  property,  or,  if  he  had  disposed  of 
It  the  reasonable  value  thereof.  Brown  fall- 
ing to  comply  with  this  demand,  Tillman,  on 
September  30,  1884,  Instituted  this  suit  The 
complaint  contains  two  counts.  Bach  is  for 
a  breach  of  Brown's  official  bond  as  sheriff. 
Each  is  based  upon  Brown's  dealings  with 
the  plaintiff's  property  under  writs  running 
against  the  estate  of  Heard.  The  first  count 
averp  that  plaintiff  lost  his  said  property  by 
reason  of  Brown's  taking  and  disposing  «{  it 
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under  said  writs,  and  claims  the  value  of  it 
Ti'Ith  Interest  The  second  also  counts  npon 
such  loss,  alleges  tbe  sale  by  Brown  under  the 
writs,  and  claims  the  sum  that  Brown  re- 
ceiyed  at  said  sale.  There  was  a  demurrer 
to  the  complaint  on  the  ground  that  the  two 
counts  were  repugnant  and  inconsistent,  ajid 
mlsjoined,  in  that  (it  is  insisted)  the  first 
count  is  ex  delicto,  for  Brown's  tort  In  taking 
and  disposing  of  the  property,  and  sounds  in 
damages,  and  that  (it  is  further  Insisted)  the 
second  count  ratifies  Brown's  dealings  with 
the  property,  walyes  his  tort,  and  claims  the 
money  he  received  at  the  sale  in  assumpsit 
It  would  seem  to  follow,  from  what  fs  said 
above,  that  the  complaint  is  not  open  to  the 
objection  taken  by  the  demurrer.  But  we 
need  not  decide  this  point  Conceding  de- 
fendants' position  in  this  regard,  the  only  ef- 
fect would  be  the  emasculation  of  the  first 
count  On  the  theory  of  the  demurrer,  tbe 
second  count  waives  the  tort  relied  on  in  tbe 
first  The  fact  that  the  tort  is  relied  on  In 
the  first  cannot  affect  the  waiver  of  it  In  the 
second  count,  nor  the  Integrity  of  that  count 
Had  the  demurrer  been  sustained,  the  first 
count  would,  of  necessity,  have  gone  out  of 
the  case.  That  count  was  effectually  put  out 
of  the  case  by  the  charge  of  the  court  for  a 
verdict  on  tbe  second  count,  and  the  bring- 
ing in  of  a  verdict  on  that  count;  so  that  If 
error  was  committed  In  overruling  the  de- 
murrer, It  Involved  no  injury  to  the  defend- 
ants. 

The  defense  Interposed  was  that  the  Issues 
presented  by  the  complaint  here  had  been  ad- 
judicated in  a  former  action  between  Till- 
man and  Brown,— the  action  brought  by  Till- 
man against  Brown  and  the  obligors  on  his 
bond  of  indemnity.  In  trespass,  for  the  taking 
of  the  property  Involved  In  this  suit,— where- 
in Judgment  was  rendered  for>the  plaintiff  In 
the  sum  of  $25,  which  Judgment  has  been 
paid.  To  the  several  pleas  setting  up  this 
former  adjudication  the  plaintiff  replied  sub- 
stantially as  follows:  The  former  action. 
Judgment  therein,  and  payment  of  the  Judg- 
ment are  admitted,  and  so,  also,  that  said 
Judgment  has  not  been  set  aside  or  reversed, 
but  Is  still  of  fnll  force;  and  the  plaintiff 
goes  on  to  say:  (1)  That  In  said  action  he 
offered  evidence  showing  that  Brown  had  sold 
the  property  in  question  after  levying  upon 
tbe  same,  and  the  extent  of  his  damages  re- 
sulting from  such  disposition  of  said  prop- 
erty, and  sought  in  said  action  to  recover  said 
damages;  that  said  Brown  and  the  other  de- 
fendants in  said  action  offered  evidence  tend- 
ing to  show  that  Brown  held  the  property  as 
receiver  under  the  appointment  of  the  chan- 
cery court,  and,  while  so  holding  it  sold  it; 
that  said  defendants  asked  the  court  to  rule 
in  said  case  that  plaintiff  could  have  no  re- 
covery for  any  damages  by  reason  of  the  sale 
of  said  goods,  and  by  objection  to  the  rele- 
vancy of  testimony  as  to  said  sale  and  by  re- 
quests for  Instructions  to  the  Jury  they  In- 
duced the  court  to  hold  and  to  charge  the  Jury 


that  tbe  plaintiff  could  not  recover  In  said  ac- 
tion on  account  of  said  sale;  and  that  there 
was  no  Issue  as  to  said  sale  in  said  case. 
Wherefore  plaintiff  says  that  there  was  no 
adjudication  of  his  present  cause  of  action  in 
said  former  suit,  and  that  the  said  Brown  and 
his  co-defendants  in  this  cause  are,  by  rea- 
son and  means  of  tbe  acts  and  doings  of  said 
Brown  In  the  former  cause,  whereby  be  pro- 
cured the  court  to  rule  that  there  was  no  is- 
sue in  said  former  suit  as  to  plalntltTs  alleged 
damages  arising  out  of  the  sale  of  said  goods, 
estopped  now  to  maintain  that  the  cause  of 
action  of  plaintiff  arising  out  of  said  sale  has 
been  adjudicated.  (2)  That  the  defendants 
are  estopped  from  setting  up  as  a  defense  In 
this  suit  that  one  of  the  Issues  In  the  former 
suit  was  plaintiff's  damages  arising  out  of 
the  sale  of  said  goods  by  Brown  as  sheriff, 
because  in  said  action  the  defendant  Brown 
and  others  induced  the  court  to  hold  that 
there  was  no  such  Issue  In  that  cause,  In  this 
way:  that  said  Brown  and  the  other  defend- 
ants therein  pleaded  and  adduced  evidence  to 
show  that  Brown,  after  January  17,  18&1, 
held  and  sold  said  property  wblle  It  was  in 
his  possession  as  receiver  of  the  chancery 
court  and  thereby  and  otherwise,  at  their  In- 
stance and  request  the  court  was  Induced  to 
hold,  and  did  hold,  that  by  reason  of  the  pos- 
session of  said  Brown  as  receiver  there  was 
no  issue  in  said  cause  as  to  the  sale  of  said 
goods,  and  the  issue  that  passed  into  Judg- 
ment in  said  cause  was  upon  the  plea  of  said 
Brown  that  he  held  said  goods  as  receiver 
when  he  sold  them,  whereon  Brown  induced 
the  court  to  direct  a  verdict  that  the  plaintiff 
could  not  recover  in  said  action  for  the  tres- 
pass of  selling  said  property;  that  on  ac- 
count of  the  said  plea  and  the  evidence  offered 
by  said  Brown,  the  only  trespass  for  which 
the  plaintiff  recovered  in  said  cause  was  for 
the  taking  of  said  goods  and  holding  the 
same  for  the  three  or  four  days  intervening 
the  levy  and  Brown's  appointment  to  be  re- 
ceiver In  the  chancery  suit  (The  third  repli- 
cation Is  a  mere  Joinder  of  Issue  on  the  pleas.) 
(4)  That  in  the  chancery  cause  of  Murray 
and  others  against  Heard  and  Tillman,  the 
plaintiff  here,  respondent  in  that  case,  upon 
Brown's  advertising  said  property  for  sale  un- 
der said  attachments,  filed  a  petition  to  tjtie 
chancellor,  alleging  that  Brown  had  posses- 
sion of  said  goods  as  receiver,  and  praying  an 
order  restraining  said  Brown  from  making 
said  proposed  sale;  that  said  Brown  answered 
said  petition  under  oath  prior  to  said  sale, 
and  alleged  in  his  answer  that  his  possession 
of  said  goods  as  receiver  bad  terminated,  and 
that  he  held  and  had  advertised  the  same  for 
sale  as  sheriff;  and  that  by  reason  of  said  an- 
swer and  said  averment  therein,  plalntUTs  pe- 
tition was  denied  by  the  chancellor,  and 
Brown  proceeded  to  sell  said  goods  as  sheriff. 
Wherefore  plaintiff  now  dalms  and  alleges 
that  defendants  are  estopped  to  deny  In  this 
action  that  Brown  sold  said  property  aa  sher- 
iff. 
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There  were  demmrera  severally  to  these 
replications,  and  the  circuit  court  overruled 
them.  Those  to  the  first  and  second  replica- 
tions made  the  objection  that  those  replica- 
tions showed  that  one  Issue  In  the  former  case 
was  whether  Brown  held  possession  of  the 
property  after  January  17, 1801,  and  sold  the 
same,  March  30, 1889,  aa  receiver  of  the  chan- 
cery court,  or  as  sheriff,  acting  under  the 
writs  of  attachment;  and  it  Is  very  clear  to 
TIB,  from  the  replIcatlonB^  that  that  Issue  was 
in  that  case,  was  litigated  In  the  trial  thereof, 
and  was  determined  In  favor  of  Brown,— the 
court  blading  that  he  held  the  property  and 
sold  It  as  receive,  and  not  as  sheriff.  This, 
in  our  opinion,  Is  fatal  to  the  replications  In 
qnestlon.  Showing  these  facts,  so  far  from 
answering  the  pleas  of  toTvaer  adjudication, 
they  but  confess,  not  only  the  adjudication 
pleaded,  but  its  tenor  and  scope,  to  the  inclu- 
sion therein  of  a  judgment  upon  an  issue  In 
the  present  action  vital  to  the  plalntllTs  cause 
of  action.  It  la  of  no  consequence^  of  course, 
that  the  rulings  of  the  court  in  this  regard 
in  the  former  action  may  have  been  errone- 
ous. Assuming  they  were,  plaintifrs  only 
remedy  against  the  consequent  judgment  was 
an  appeal  from  it  While  it  stands  unrevers- 
ed, it  is  conclusive,  as  If  no  error  were  com- 
mitted in  its  rendition.  "On  a  second  trial, 
It  can  never  become  an  inquiry  whether  the 
first  Issne  was  rightly  determined,  either  in 
matters  of  law  or  of  fact.  Whether  the  ia- 
sae  was  within  the  acope  of  the  pleadings, 
whether  It  was  the  same  as  that  on  trial,  and 
whether  it  was  submitted  and  determined  on 
Its  merits,  are  the  subject  and  otent  of  per- 
missible testimony  on  the  defense  of  res  ad- 
judicata."  Haas  v.  Taylor,  80  Ala.  4S9,  464, 
2  South.  633,  and  authorities  tiiere  dted;  Lid- 
deU  V.  Chidester,  84  Ala.  506,  4  South.  426. 
Brown  la  here  sued  as  sheriff,  and  the  other 
defendants  are  sued  as  sureties  oh  his  official 
bond  as  sheriff,  for  that,  in  that  capacity,  he 
wrongfully  took,  held,  and  sold  plalntlfTs 
property.  A  vital  issue  is  whether  be  did 
these  things  aa  sheriff.  That  issne  was  with- 
in the  scope  of  the  pleadings  on -the  former 
trial,  and  it  was  on  that  trial  submitted  and 
determined,  properly  or  otherwise,  on  its  m«> 
its.  That  determination  being  pleaded  here, 
the  issue  Itself  cannot  be  here  again  gone  In- 
to. It  la  forever  foreclosed.  Nor  is  it  of  any 
consequence  that  the  Issue  was  made  by  the 
present  defendant  Brown  in  the  former  case. 
If  presented  at  all,  it  had  to  be  made  by  one 
of  the  parties  to  that  salt;  and,  presenting  a 
matter  of  defense,  it  was  upon  the  defendant 
therein  to  make  It.  And  It  is  equally  imma- 
terial that  the  party  presenting  the  issne 
naturally  supported  it  by  evidence,  and  in- 
duced the  court  to  rule  and  charge  in  his 
favor  upon  It  All  judgments  of  courts  are 
rendered  at  the  instance  of  parties  to  them; 
and  a  judgment  can  be  none  the  less  determi- 
native of  the  Issues  and  conclusions  on  them 
upon  which  the  Judgment  is  rested  because  it 
Is  arrived  at  in  line  with  the  pleadings  and 


other  insistence  of  the  party  In  whose  favor 
it  ia  entered.  In  the  case  at  bar,  the  rulings 
and  judgment  in  the  former  suit  to  the  effect 
that  Brown  held  and  sold  the  property  as  re- 
ceiver, and  the  further  consequent  ruling  that 
he  could  not  be  held  to  answer  for  its  value 
or  for  the  proceeds  of  its  sale  as  sheriff,  and 
for  taking  and  holdhig  and  selling  it  under 
the  attachments,  are  none  the  less  binding 
upon  the  plaintiff,  for  that  they  were  made 
and  entered  at  Brown's  Inatance  and  request 
There  is  no  matter  of  estoppel  sei  up  in  these 
replications  Nos.  1  and  2.  The  theory  that 
he  is  eatopped  to  insist  upon  the  former  judg- 
ment because  it  was  rendered  at  his  Instance, 
Is  wholly  imtenable.  His  contention  here  ia 
directly  in  line  ■wlQi  bis  contention  there. 
If  he  were  being  sned  here  as  receiver,  1m 
might  well  be  estopped— by  his  pleadings,  acts, 
and  doings  in  the  former  case,  where  he  in- 
aiated  that  he  held  and  aold  the  property  aa 
receiver,  and  induced  the  conrt  to  ao  hold- 
to  now  aay  that  he  In  fact  did  not  h(dd  and 
aell  the  property  as  receiver.  He  cannot  re- 
cover In  one  case  on  pleas  setting  up  that  he 
was  receiver  and  not  sheriff,  and  in  anodier 
on  pleas  alleging  that  he  was  aherifl  and  not 
receiver,  when  hia  original  contention  and  the 
reaulta  flowing  from  it  are  properly  brooght 
to  the  court's  attention  in  the  second  suit; 
but  having  formeriy  irieaded  and  recovered  on 
his  receivership,  he  not  only  may  rely  upon 
that  judgment  in  a  subsequent  action,  but  U 
not  to  bis  interest  to  do  so,  he  may  be  forced 
to  stand  upon  It  and  estopped  to  deny  it 
Lehman  V.  Clark,  86  Ala.  109,  4  South.  651. 
Our  conclusion,  therefore,  is  that  the  circuit 
court  erred  in  overmllng  the  demturer  to  rep- 
lications 1  and  2. 

A  judgment  la  conclusive  against  every  de- 
fense that  might  have  been  made  against  it 
whether  pleaded  or  not  Where  a  plaintiff 
recovers  on  a  cause  of  action  which  he  might 
have  been  eatopped  to  assert  on  matters  then 
existing,  but  which  were  not  pleaded,  he  can- 
not afterwards.be  estopped  by  such  matters 
■to  rely  on  his  judgment;  and  where  a  defend- 
ant recovers— 1.  e.,  defeats  plaintiff's  recovery 
—on  a  defense  pleaded  which  might  have  been 
eviscerated  by  the  replication  of  matters  which 
would  have  estopped  him  to  rely  on  such  de- 
fense, auch  matters  of  original  estoppel  are 
foreclosed.  They  cannot  be  relied  upon  by 
the  plaintiff  in  a  second  action  against  the 
defense  of  a  former  judgment  Their  exist- 
ence only  argues  that  the  former  judgment 
was  improperly  rendered,  or,  accurately  speak- 
ing, that  its  rendition  would  have  been  er- 
roneous, had  the  estoppel  been  replied  to  the 
plea.  Hence  our  conclusion  that  the  fourth 
replication  was  also  bad.  The  matter  set  up 
in  it  would  have  been  good  against  Brown's 
plea,  in  the  former  suit  that  be  held  and  sold 
the  property  as  receiver.  Having  In  the  chan- 
cery cause  answered  the  petition  for  an  order 
restraining  the  sale  of  the  property,  which 
petition  proceeded  on  the  ground  that  he  had 
possession  of  the  goods  as  receiver,  and  In  his 
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answer  stated  nnder  oath  that  his  possesskxi 
as  receiver  had  terminated,  and  that  he  held 
and  had  advertised  the  property  for  sale  as 
sheriff,  acting  under  the  writs  of  attachment, 
and  having  by  such  averment  Induced  the 
chancellor  to  refuse  the  restraining  order,  he 
should  not  have  been  allowed  to  say,  in  the 
subsequent  action  against  him  as  sheriff,  that 
he  held  the  property  and  had  sold  it  aa  re- 
cover, and  doubtless  would  not  have  been  so 
allowed,  if  his  said  anstver  and  the  decree  of 
the  chancellor  upon  it  had  been  brought  to 
the  attention  of  the  conrt  by  a  replication  to 
his  plea  setting  up  the  receivership  in  the  ac- 
tion of  trespass.  But  it  was  not  so  replied 
to  that  plea.  The  plea  was  held  to  be  good 
by  the  court,  and  held  to  be  proved  by  the 
Jury,  and  judgment  went  accordingly.  That 
judgment  must  stand  as  determinative  of  the 
issues  involved  on  the  pleadings,  though  an- 
other issue  might  have  been  made  by  reply- 
ing this  matter  of  estoppel  to  the  plea,  and 
though,  upon  said  issue  being  made,  the  judg- 
ment rendered  would  not  have  been  rendered. 
The  matter  of  estoppel  not  having  been  re- 
plied to  that  plea,  and  judgment  on  the  plea 
having  been  entered  for  the  defendant,  the 
estoppel  Is  as  fully  foreclosed  and  emasculated 
as  if  it  had  been  there  replied,  and  there  had 
been  Judgment  for  the  defendant,  the  estop- 
pel  to  the  contrary  notwithstanding.  We 
hold,  therefore,  that  the  fourth  replication  was 
no  answer  to  the  plea  of  former  adjudication, 
and  that  the  court  should  have  sustained  the 
demurrer  to  It 

Defendants  proved  their  pleas  of  former 
adjudication,  and,  with  the  special  replica* 
tlons  eliminated  from  the  case,  they  will  be 
entitled  to  the  affirmative  charge  on  another 
trial.     Beversed  and  remanded. 


(m  Ala.  106) 

DANFORTH  v.  McELBOT. 
(Supreme  Court  of  A'labama.    April  18,  1899.) 

WABaEODSB     RbOBIFTS  —  BlOHTS    ov    BoH^    Fn» 
HOLDIBS. 

Under  Code,  {  4222,  providing  that  ware- 
house receipts,  unless  stamped  "Not  negotiable," 
may  be  transferred  by  indorsement,  so  that  the 
transferee  will  be  deemed  the  owner  of  the 
property  therein  specified,  so  far  as  to  give 
validity  to  any  transfer  made  by  him,  a  pur- 
chaser for  value,  without  notice,  from  one  to 
whom  the  receipt  was  indorsed  by  the  original 
holder  in  payment  of  a  gambling  debt,  has  title 
to  the  property,  as  against  the  original  owner. 

Appeal  from  circuit  court,  Jefferson  comi- 
ty; James  J.  Banks,  Judge. 

Detinue  by  Lizzie  McElroy  against  the  Mc- 
Knight  Warehouse  Company.  A.  T.  Danforth 
intervened  as  claimant.  From  a  judgment  for 
plaintiff,  claimant  appeals.    Affirmed. 

The  defendant  filed  Its  answer,  suggesting 
A.  T.  Danforth  as  claimant  of  the  cotton  sued 
for.  After  this  suggestion,  the  claimant  filed 
a  plea  alleging  that  said  bale  of  cotton  was 
his,  and  "that  the  title  had  never  passed  from 
him;  his  indorsement  on  said  cotton  receipt 


having  been  procured  In  fulfilling  a  gambling 
contract,  and  for  no  valuable  consideration." 
Upon  issue  thus  formed,  the  cause  was  tried 
upon  an  agreed  statement  of  facts,  which  was 
as  follows:  "Claimant  Is  a  farmer,  and  de- 
IKislted  in  the  warehouse  of  McSnight  one 
bale  of  cotton  shortly  before  the  bringing  of 
this  action.  The  value  of  said  cotton  was 
$30.  He  received  from  McKnIght,  the  ware- 
houseman, a  warehouse  receipt  therefor. 
That  night,  or  shortly  thereafter,  claimant 
went  on  a  spree,  and  played  cards  and  gam- 
bled with  certain  parties  in  the  city  of  Bir- 
mingham. During  the  pendency  of  the  game, 
claimant  lost  in  gambling  a  considerable 
amount  of  money,  and  for  such  gambling 
consideration  assigned  and  transferred  in 
writing  his  said  warehouse  receipt  No  other 
consideration  was  paid  for  said  warehouse 
receipt  Plaintiff  at  the  time  was  the  man- 
ager and  proprietor  of  a  house,  with  fur- 
nished rooms  to  rent  One  Al  Grey  rented 
rooms  from  her,  and  was  indebted  to  her  In 
the  sum  of  $12,  and,  on  demand  being  made 
on  him  for  such  rent,  settled  with  plaintiff 
in  the  following  manner:  He  transferred  to 
her  the  said  warehouse  receipt  for  the  pay- 
ment of  the  rent  dne,  $12,  and  $8  paid  to  him 
by  plaintiff.  Plaintiff  had  no  knowledge,  di- 
rectly or  indirectly,  of  the  acquisition  of  the 
receipt  at  a  gambling  table  or  otherwise,  was 
not  a  party  or  privy  to  said  gambling,  nor 
knew  anything  about  it  The  party  from 
whom  she  obtained  said  warehouse  receipt 
left  the  city  shortly  afterwards,  and  plain- 
tiff has  not  seen  him  since.  The  same  day 
the  warehouse  receipt  was  obtained  by  and 
transferred  to  her,  which  was  the  day  altex 
it  was  transferred  by  Danforth,  she  caused 
demand  to  be  made  upon  Mr.  McKnight  the 
warehouseman,  for  the  cotton,  and  he  re- 
fused to  deliver  It  on  said  demand;  and  thia 
was  about  noon.  Said  receipt  had  on  it  only 
the  indorsement  of  Danforth.  The  words  'Not 
negotiable'  did  not  appear  on  said  warehouse 
receipt"  The  court  hearing  the  cause  with- 
out the  Intervention  of  a  Jury,  rendered  Judg- 
ment for  the  plaintiff.  From  this  Judgment 
the  claimant  appeals,  and  assigns  the  rendi- 
tion thereof  as  error. 

Vassar  L.  Allen,  for  appellant  A.  A.  OolB- 
man,  for  appellee. 

SHARPB,  J.  By  force  of  the  statute,  gam- 
bling contracts  are  void,  and  it  has  "been  held 
that  invalidity  follows  the  contract  into  the 
hands  of  a  bona  fide  holder  for  value.  Haw- 
ley  V.  Bibb,  69  Ala.  52.  In  respect  of  their 
use,  as  authorized  by  statute  In  the  disposi- 
tion of  property,  warehouse  receipts  are  not 
contracts.  By  the  statute,  unless  stamped 
"Not  negotiable,"  they  "may  be  transferred 
by  the  indorsement  thereof,  and  any  person 
to  whom  the  same  is  transferred  must  be 
deemed  and  taken  to  be  the  owner  of  the 
things  or  property  therein  specified  so  far  as 
to  give  validity  to  any  pledge,  lien  or  trans- 
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ter  made  or  created  by  such  person."  Code, 
i  4222.  In  such  use  fbe  receipts  do  not  rep- 
resent money  or  value,  but  are  the  represent- 
atlres  of  property,  symboUzlng  Its  delivery 
Into  the  possession  of  the  assignee.  Investing 
him  with  such  rights  as  it  is  the  Intention 
of  the  parties  to  pass  in  the  property  Itself. 
Bank  v.  Hurt,  90  Ala.  130.  12  South.  568. 

The  agreed  statement  of  facts  shows  that 
the  warehouse  receipt  for  the  cotton  In  suit 
was  transferred  by  the  claimant,  Danfortfa, 
to  Grey,  In  payment  of  a  gambling  debt,  that 
thereafter  Grey  sold  and  transferred  it  with- 
out further  Indorsement  to  the  plaintiff,  and 
that  the  receipt  "had  on  it  only  the  Indorse- 
ment of  Danforth."  The  facts  do  not  other- 
wise show  the  form  of  the  indorsement;  but, 
since  an  Indorsement  is  made  by  writing  the 
transferror's  name  only,  the  statement  that 
the  receipt  had  on  it  only  the  indorsement  of 
Banfortb  Is  equivalent  to  the  statement  that 
the  indorsement  was  in  blank.  As  in  the 
case  of  other  instruments  which  may  be 
transferred  by  indorsement,  such  blank  in- 
dorsement carried  with  It  authority  to  the 
plaintiff  to  complete  the  form  of  transfer  to 
berselt,  and  no  further  indorsement  by  Grey 
or  Danforth  was  necessary.  The  facts  fur- 
ther show  that  the  plaintUf  bought  for  value 
and  without  notice  that  Grey's  acquisition 
rested  upon  a  gambling  conslderatlML  The 
transfer  to  her,  under  the  dalmant's  indorse- 
ment, was  precisely  of  the  character  to  which 
the  statute  In  terms  gives  validity.  It  was 
not  the  transfer  ot  a  void  contract,  but  a 
transfer  to  the  plaintifF  of  the  cotton  sped- 
fled  in  the  receipt  The  purchase  having  been 
Induced  by  the  claimant's  indorsement,  be 
is  estopped  to  assert,  as  against  the  plaintiff, 
the  claim  which  under  the  statute  he  might 
have  asserted  against  Grey.  The  Judgment  of 
the  circuit  court  will  be  affirmed. 


(121  Ala.  44S> 

NORTON  V.  KUMPE  et  al. 
{Supreme  Court  of  AlBbama.    April  19,  1899.) 

BBOISTBR   OV    DBXDS  —  ISSBXINO  CONTBTANOSS — 

LiAxiLiTT  OH  OmciAi.  Bonds — Construotivb 
Nonas — DAiueiis — Fueading— Limitation  op 

AOTIONS. 

1.  Act  Feb.  28,  1887  (Acta  1886-87,  p.  661), 
requires  certain  judges  of  probate  to  keep  a 
Keneral  index  of  the  record  In  their  ofBces  of  all 
deeds  and  mortgages  of  lands,  or  any  estate  or 
interest  therein.  A  judge  failed  to  index  a 
mortgage  recorded  in  his  office,  and  plaintiff, 
after  searching  such  Index,  purchased  the  prem- 
ises described  in  the  mortgage,  in  the  belief 
that  it  was  unincumbered,  ana  was  dispossess- 
ed by  foreclosure.  'BM,  that  the  statute  impos- 
ed the  performance  of  a  ministerial  duty  on  the 
judge,  and  that  plaintiff,  in  an  action  on  his 
official  bond,  was  entitled  to  recover  nominal 
damages,  and  such  actual  damages  as  proxi- 
jnately  resulted  from  the  failure  to  index  the 
nortgage,  regardless  of  the  motive  of  the  judge 
in  not  indexing  the  mortgage. 

2.  Act  l<"eb.  28,  1887  (Acts  1886-87,  p.  661), 
requiring  a  judge  of  probate  to  prepare  and 
iirep  a  general  index  of  the  records  in  his  office 
of  eUI  deeds  and  mortgages  of  lands,  or  any  es- 
tate or  Interest  therein,  applies  to  prior  as  well 


as  subsequently  recorded  conv^ances,  and  de- 
mands the  same  degree  of  care  and  accuracy 
in  its  execution  as  did  the  statutory  direction 
to  record -and  index  the  conveyances. 

3.  The  constructive  notice  which  the  registra- 
tion statutes  impute  frran  the  filing  of  a  con- 
veyance for  record  is  for  the  protection  of  those 
claiming  under  it,  and  does  not  protect  the  re- 
cording officer  from  liability  for  failure  to  index 
a  conveyance  when  required  so  to  do  by  law. 

4.  A  comi^aint  which  shows  the  plaintiff  to  be 
entitled  to  nominal  damages  is  not  demurrable. 

6.  It  a  complaint  alleges  damages  which  are 
too  remote,  defendant's  remedy  is  by  motion 
to  strike  out,  and  not  by  demurrer. 

6.  When  the  complaint  alleges  proximate 
damages  from  a  wrongful  act,  the  amount  re- 
coverable is  to  be  determined  by  the  proof. 

7.  The  obligors  in  an  offldal  bond  are  liable 
for  the  nonperformance  of  a  ministerial  duty 
imposed  by  a  statute  passed  subsequent  to  the 
execution  of  the  bond,  under  Code,  i  3087. 

8/ The  statute  of  limitation,  to  be  available 
as  a  defense,  must  be  set  up,  not  by  demurrer, 
but  by  special  plea,  in  order  that  plaintiff  may 
plead  matters  which  would  permit  the  bar  from 
attaching. 

Appeal  from  circuit  court,  Lawrence  comi- 
ty; H.  C.  Speake,  Judge. 

Action  by  T.  H.  Norton  against  J.  0. 
Kumpe  and  others  on  an  official  bond.  From 
a  Judgment  in  favor  of  defendants,  plaintiff 
appealed.    Beversed. 

The  complaint,  as  amended,  averred  tbe 
following  facts:  James  C.  Kumpe  was  elect- 
ed Judge  of  probate  of  Lawrence  county, 
Ala.,  In  August,  1886,  and  qualified  and  took 
upon  himself  the  duties  of  the  office,  which 
he  continued  to  exercise  until  his  re-election 
in  1892.  Before  entering  upon  the  duties  of 
the  office  after  his  election  in  1886,  be  exe- 
cuted a  bond  conditioned  for  the  faithful  per< 
formance  of  the  duties  of  his  office,  with  the 
other  defendants  in  this  case  as  sureties 
thereon.  On  February  28, 1887  (Acts  1888-87, 
p.  661),  an  act  of  the  general  assembly  was 
approved,  which  required  the  probate  Judge 
of  Lawrence  county  "to  prepare  and  keep 
general,  direct  and  reversed  index  of  the  rec- 
ords In  his  office,  of  all  deeds  and  mortgages 
of  lands  or  any  estate  or  Interest  therein." 
On  April  6,  1881,  Nellie  Dickson,  who  own- 
ed lands  situated  in  Lawrence  county,  exe- 
cuted, with  her  husband,  a  mortgage  upon 
said  lands  to  one  Moore,  which  was  filed  for 
record  In  the  office  of  the  Judge  of  j^robate 
ot  Lawrence  county,  and  recorded  in  Mort- 
gage Record  No.  11.  Afterwards,  In  Decem- 
ber, 1888,  Nellie  Dickson  and  Barton  Dickson 
sold  to  the  plaintiff,  T.  H.  Norton,  the  lands 
which  they  had  i»«viously  mortgaged  to 
Moore.  Subsequent  to  this  sale,  the  note  to 
secure  which  the  mortgage  was  given  not 
being  paid,  the  lands  were  eali  under  said 
mortgage,  and  Norton  was  dispossessed  ot 
them  by  the  purchaser  at  said  sale,  and  said 
lands  became  wholly  lost  to  the  plaintiff. 
The  plaintiff  then  alleged  in  said  complaint 
that  prior  to  the  purchase  of  said  lands  from 
Nellie  Dickson  In  December,  1888,  he  examin- 
ed the  general,  direct,  and  reversed  Index 
which  was  kept  in  the  office  of  tbe  Judge  of 
probate  of  Lawrence  county,  and  said  Index 
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did  not  disdoae  the  existence  of  the  mort- 
gage on  said  lands  from  Nellie  Dickson  to 
Moore,  and  that,  thereupon,  relying  upon  saJd 
index,  which  did  not  disclose  any  incum- 
brance upon  said  lands,  he  purchased  the 
same,  and  paid  the  purchase  money.  It  was 
then  averred  that  the  said  J.  C.  Kumpe,  as 
judge  of  probate,  had  not  faithfully  perform- 
ed the  duties  of  bis  office,  and  had  commit- 
tc4  a  breach  of  the  conditions  of  his  official 
bond,  in  that  he  did  not  prepare  and  Iceep  a. 
correct  general,  direct,  and  reversed  index  of 
the  records  In  bis  Office  of  all  deeds  and 
mortgages  of  lands,  and,  further,  that  he  did 
not  enter  or  have  entered  upon  the  general, 
direct,  or  reversed  index  of  the  records  In  his 
office  the  said  mortgage  which  was  executed 
by  Nellie  Dickson  and  her  husband  to  Moore, 
previous  to  the  purchase  and  payment  for  the 
said  lands  by  the  plaintiff,  and  that  by  rea- 
son of  such  failure  by  James  G.  Kumpe,  as 
Judge  of  probate,  the  plaintiff  was  induced  to 
believe  that  said  lands  were  unincumbered, 
and  he  purchased  the  same  and  paid  the  pur- 
chase money  therefor,  and  was  therefore  in- 
jured to  the  extent  of  the  money  so  paid  for 
said  lands.  To  this  complaint  the  defendants 
demurred  upon  many  grounds,  among  which 
were  the  following:  (1)  The  complaint  falls  to 
show  that  the  mortgage  was  not  Indexed  In 
Mortgage  Record  No.  11,  where  it  la  alleged  In 
the  first,  second,  and  third  counts  of  said  com- 
plaint the  said  mortgage  was  recorded;  (2) 
because  the  complaint  falls  to  show  that  the 
plaintiff  examined  all  the  mortgage  records 
of  the  probate  office  to  ascertain  whether  the 
said  property  was  incumbered,  before  buying 
the  property  described  in  the  complaint;  (3) 
because  it  is  not  shown  by  said  complaint 
that  the  act  omitted  to  be  done  was  omitted 
with  the  intention  to  injure  the  plaintiff;  (4) 
because  it  is  shown  in  said  com^daint  that 
the  mortgage  from  Nellie  Dickson  to  Moore 
was  recorded  in  Mortgage  Record  No.  11  of 
Xiawrence  County  at  the  time  the  plaintiff 
purchased  the  lands  described  in  the  com- 
plaint The  court  sustained  each  of  the 
grounds  of  demurrer  above  set  out,  and  over- 
ruled the  other  grounds  of  demurrer.  Among 
the  grounds  of  demurrer  which  were  over- 
ruled was  the  following:  That  It  la  shown 
by  the  complaint  that  the  action  on  the  bond 
was  barred  by  the  statute  of  limitations  of 
six  years  before  the  Institution  of  this  suit 
The  plaintiff  duly  excepted  to  the  court's  sus- 
taining the  grounds  of  demurrer  which  are 
set  out  above,  and,  the  plaintiff  declining  to 
plead  further,  judgment  was  rendered  in  fa- 
vor of  the  defendants.  The  plaintiff  appeals, 
and  assigns  as  error  the  ruling  of  the  court 
in  sustaining  the  several  grounds  of  demur- 
rer. 

James  Jackson  and  D.  A.  McGregor,  for  ap- 
pellant. Lowe  &  Almon,  James  Abercrom- 
ble,  and  Kirk  &  Almon,  for  appellees. 

SHARPE,  J.  By  the  act  of  February  28, 
1887  (Acts  1886^87,  p.  661),  probate  judges  of 


each  of  certain  counties,  Induding  Lawrence, 
were  required  "to  prepare  and  keep  a  gener- 
al, direct  and  reversed  index  of  the  records 
In  his  office,  of  all  deeds  and  mortgages  of 
lands  or  any  estate  or  interest  therein."  A 
ministerial  duty  was  thus  enjoined  upon  the 
probate  judge,  as  the  recording  officer.  In 
which  all  persons  affected  by  the  notice  im- 
parted by  registration,  and  all  having  occa- 
sion to  use  the  index  in  the  examination  of 
the  records,  have  a  direct  Interest.  It  to  a 
principle  of  general  application  that  for  the 
neglect  of  a  ministerial  duty  which  a  public 
officer  owes,  not  merely  to  the  public,  but  to 
individuals,  an  action  will  lie  in  favor  of  tlie 
individual  who  may  be  injured  thereby.  Coo- 
ley,  Torts,  383;  Commissioners  v.  DuCkett, 
20  Md.  468;  Stephenson  v.  Manufacturing 
Co.,  28  0.  C.  A.  2&2,  84  Fed.  114.  And  the 
motive  of  the  oS&eeT  is  immaterial.  Clark  t. 
MiU»,  64  N.  Y.  628.  The  principle  applies  to 
a  recording  officer  for  failure  to  comply  with 
a  statutory  requirement  to  index  records  of 
conveyances.  Throop,  Pub.  Off.  I  748;  Coo- 
ley,  Torts,  38S,  386;  Hunter  v.  Windsor,  24 
Vt  327;  Green  t.  Oarrlngton,  16  Ohio  St 
649;  Morton  v.  Smith  (Tex.  Civ.  App.)  44  S. 
W.  683;  Insurance  Co.  v.  Dake,  87  N.  Y.  257; 
Jennings'  Lessee  ▼.  Wood,  20  Ohio,  261;  20 
Am.  &  Eng.  Bnc.  Law,  564.  The  direction  to 
prepare  and  keep  a  general,  direct,  and  re- 
versed index  of  prior  as  ^ell  as  subsequently 
recorded  conveyances  was  as  imperative,  and 
demanded  the  same  measure  of  care  and  ac- 
curacy in  its  execution,  as  did  the  statutory 
direction  to  record  and  index  In  the  first  in- 
stance. The  purpose  of  the  enactment  was 
to  afford  facilities  for  a  search  of  the  record, 
and  such  purpose  would  fall  if  no  reliance 
could  be  had  upon  the  greneral  Index.  If  It 
carried  no  presumption  of  verity,  the  search- 
er must  resort  to  the  records,  as  if  there  was 
no  general  index.  The  general  index.  If  con- 
sulted at  all,  would  become  a  snare,  rather 
than  a  guide,  tf^  when  purporting  to  point  to 
all  incumbrances.  It  was  silent  as  to  some. 
The  mere  constructive  notice  which  the  reg- 
istration statutes  impute  from  the  filing  of  a 
conveyance  for  record  is  for  the  protection  of 
those  claiming  under  the  conveyance,  and  does 
not  exist  for  the  protection  of  the  recording 
officer  from  liability  for  nonperformance  of 
official  duty. 

If,  by  reason  of  a  breach  of  the  dnty  im- 
posed by  the  statute  upon  the  probate  judge, 
the  plaintiff's  search  of  the  records  was  ren- 
dered futile,  and  he  was  kept  without  actual 
notice  of  the  Moore  mortgage,  and  was  so 
misled  to  his  Injury,  as  alleged  in  this  com- 
plaint then  the  plaintiff's  right  of  action  is 
complete,  at  least  f  of  the  recovery  of  nominal 
damages,  and  also  for  such  actual  damagres 
as  proximately  resulted  from  the  wrong. 

As  a  general  rule,  a  complaint  good  to  re- 
cover even  nominal  damages  is  safe  from  de- 
murrer. Pryor  v.  Beck,  21  Ala.  393.  If  It 
allege  damages  which  are  too  remote,  the  de- 
fendant's remedy  for  Its  correction  to  by  mo- 
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tlon  to  strike  out.  Within  the  allegationB  of 
proximate  damages,  the  proof  must  control 
as  to  what  are  recoverable.  The  anestlon  as 
to  what  special  damage  may  be  recovered  is 
not  raised  by  this  record. 

Though  the  duty  was  created  subsequent 
to  the  execution  of  the  bond.  Its  performance 
was  within  the  obligation,  and  binding  upon 
the  sureties  as  well  as  upon  the  ofilcer.  Code, 
I  3087,  and  cases  there  cited. 

To  be  availed  of  as  a  defense  to  an  action, 
the  statute  of  limitations  must  be  set  up,  not 
by  demurrer,  but  by  a  special  plea;  otheiv 
wise  the  plaintiff  has  not  the  opportunity  of 
pleading  matter  which  would  prevent  the  bar 
from  attaching.  Hubs  ▼.  Railroad  Co.,  66 
Ala.  472.  The  judgment  In  sustaining  the 
demurrer  was  erroneous,  and  must  be  revers- 
ed.   The  cause  will  be  remanded. 

(121  Ala.  TO) 

GWIN  et  al.  t.  NATIONAL  BUILDING  & 

LOAN  ASS'N. 
(Supreme  Court  of  Alabama.    May  10,  1880.) 

Btrn-Drso  Associations  —  Patvbnts  oh  Stock  — 
Pabtiai.  PATuq^TS — Satisvaotios  or  Bicobs. 
A  borrtfwing  member  of  a  building  associa- 
tion was  to  pay  .so  much  a  month  on  her  stock, 
which  included  premium,  dues,  and  interest, 
which  payments  were  to  continue  until,  with 
the  dividends,  they  equaled  the  par  value  of 
the  stock.  Under  the  by-laws  of  the  associa- 
tion, whenever  the  stock  was  fully  paid  up,  it 
could  be  applied  in  part  payment  of  the  loan, 
but,  in  case  of  six  months'  default  in  the  pay- 
ments, they  were  to  be  forfeited.  "Btid,  that 
the  payments  were  not  partial  payments  on  the 
mortgage  securing  the  loan,  and  hence  the 
borrower  could  not  compel  the  association  to 
enter  them  as  a  partial  satisfaction  on  the 
margin  of  the  record  of  the  mortgage  as  author- 
ized by  Code,  |  106S. 

Appeal  from  dty  court  of  Gadsden;  John 
H.  Disqne,  Judge. 

Action  by  Mattle  Owln  and  another  against 
the  National  Building  &  Loan  Association. 
There  was  a  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

This  action  was  brought  to  recover  from  the 
defendant  the  statutory  penalty  of  $200  for  Its 
failure  to  enter  upon  the  margin  of  the  rec- 
ord of  a  mortgage  In  the  office  of  the  probate 
court  partial  payments  upon  said  mortgage, 
which  plaintiffs  had.  In  writing,  requested  the 
defendant  to  do.  The  defendant  pleaded  the 
general  issue.  On  the  trial  it  was  shown  that 
Mattle  G win' was  a  stockholder  In  the  Nation- 
al  Building  &  Loan  Association,  owning  20 
shares  of  the  capital  stock,  and,  desiring  a 
loan  on  said  shares  of  stock,  she  made  applica- 
tion therefor,  and  obtained  said  loan,  by  exe- 
cuting to  the  building  and  loan  association  a 
mortgage  upon  certain  lands  owned  by  her, 
together  with  the  shares  of  stock.  Her  hus- 
band Joined  her  in  this  mortgage.  In  the  con- 
tract looking  to  the  negotiation  of  the  loan, 
and  In  the  mortgage,  the  borrower,  Mattle 
Gwin,  agreed  to  pay  $19  per  month  upon  her 
stock, — $7  as  premium,  $7  as  monthly  dues, 
and  $5  as  interest;  and  It  was  further  stipu- 


lated that  said  payments  shonid  continue  un- 
til the  dues  so  credited  upon  said  stock,  to- 
gether with  the  dividends  declared  thereon, 
should  equal  the  par  value  of  the  stock.  Aft- 
er having  held  the  said  stock  for  4^  years, 
the  said  Mattle  Gwin  and  T.  B.  Gwln  served 
written  notice  upon  the  National  Building  & 
Loan  Association,  requesting  it  to  enter  on  the 
margin  of  the  record  of  the  mortgage  given  by 
them  to  it  the  dates  and  amounts  of  all  par- 
tial payments  made  upon  said  motgage,  and 
that  said  association  failed  for  SO  days  to 
enter  said  partial  payments  as  demanded. 
The  cause  was  tried  by  the  court  withont  the 
intervention  of  a  Jury,  and  upon  the  hearing 
of  all  the  evidence  the  court  rendered  Judg- 
ment for  the  defendant.  The  plaintiffs  ap- 
peal, and  assign  as  error  the  rendition  of  said 
Judgment 

Geo.  D.  Motley,  for  appellants.  W.  B.  Hoi- 
loway,  for  appellee. 

TYSON,  J.  Partial  payments  made  by  a 
mortgagor  upon  the  mortgage  debt  must  be 
such  as  he  Is  entitled  to  have  applied  to  the 
satisfaction  of  the  debt  pro  tanto  at  the  time 
he  makes  the  demand  of  the  mortgagee  to  en- 
ter them  upon  the  margin  of  the  record  of  the 
mortgage.  If  this  right  is  undeterminable, 
or  dependent  upon  an  act  to  be  performed  In 
the  fnture,  at  the  date  of  the  making  of  this 
demand,  he  cannot  maintain  an  action  under 
section  106K  of  the  Code  against  a  mortgagee 
who  falls  or  refuses  to  make  the  entry  after 
demand  in  writing  within  the  time  prescribed. 
The  appellants  became  members  of  the  de- 
fendant building  and  loan  association,  and 
subscribed  for  20  shares  of  its  stock,  and  ob- 
tained a  loan  of  $1,000,  securing  their  con- 
tract by  mortgage.  Under  the  by-laws  of  the 
association  they  were  entitled  to  one  vote  for 
each  share  of  stock  owned  by  them,  and  oth- 
erwise to  participate  In  the  management  of 
the  association.  On  the  1st  day  of  the  months 
of  January  and  July  In  each  year  the  associa- 
tion was  required  to  apportion  and  credit  all 
undivided  profits  upon  the  shares  In  force. 
The  dues  required  to  be  paid  by  the  share- 
holders are  the  only  source  of  Income  to  the  as- 
sociation by  which  any  profits  can  be  accumu- 
late by  the  association  to  be  applied  to  the 
payment  of  the  shares  of  stock.  Whenever 
the  stock  has  been  fully  paid  np  by  the  profits 
earned  by  the  association,  the  holder  of  the 
stock  can  have  its  value  applied  in  part  pay- 
ment of  the  loan.  And  It  Is  this  alone  that 
they  have  the  right  to  have  applied  as  a  cred- 
it upon  their  mortgage  debt  And  this  they 
cannot  demand  and  enforce  should  they  make 
default  for  six  months  in  the  payment  of  their 
dues,  for  upon  such  forfeiture  they  would  not 
be  entitled  to  have  the  mortgage  debt  abated 
to  the  extent  of  the  aggn^egate  of  the  pay- 
ments made  by  them  on  their  stock  sub- 
scription prior  to  their  default.  Southern 
Building  &  Loan  Ass'n  v.  Anniston  Loan  & 
Trust  Co.,  101  Ala.  582,  15  South.  123,  and 
authorities  there  cited.    It  is  nowhere  shown. 
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nor  Is  it  contended  here,  that  appellants'  stock 
has  matured,  or  that  they  have  rei)aid  their 
loan;  non  constat,  they  may  have,  after  the 
institution  of  this  suit,  made  default  Under 
the  authority  last  above  cited  the  monthly 
payments  are  not  partial  payments  upon  their 
mortgage.  See,  also,  End.  Bldg.  Ass'ns,  {{  132, 
477,  480-182.  The  Judgment  must  be  affirm- 
ed. 


(121  AIo.  4ffi) 

NEW  SOUTH  BUILDING  &  LOAN  ASS'N  t. 
BOWIE. 

(Supreme  CSoart  of  Alabama.     May  16,  1899.) 

IfOBTOAOB»— iHTBBXaT — FaBTIAI.  PaTUXBT— SaTIB- 

VAOTION  or  Rbookc — Dbmajtd. 

1.  Payment  of  interest  stipulated  in  the  mort- 

faze  is  a  "partial  payment*'  within  Code  1886, 
lB68,  requiring  a  mortgagee  to  enter  partial 
payments  on  the  margin  of  the  mortgage  rec- 
ord. 

2.  A  letter  from  a  mortgagor's  attorney  to  the 
mortgagee  identified  the  mortgage,  and  request- 
ed that  the  mortgagee  "enter  on  the  margin  of 
the  record  of  this  county  where  said  mortgage  is 
recorded  each  and  every  partial  payment  made 
thereon"  by  the  mortgagor,  and  stated,  "In  any 
evemt,  we  demand  the  entry  of  partial  payments 
to  be  made  on  the  maivin  of  the  records." 
EM,  that  under  Code  1886,  {  1868,  requiring  a 
mortgagee  to  enter  partial  payments  on  the 
margm  of  the  record  on  written  request  of  the 
mortgagor,  this  was  a  sufBdent  request,  and 
was  not  affected  by  the  fact  that  the  letter  al- 
so contended  the  mortgage  was  paid  in  fall,  and 
demanded  satisfaction  in  full,  and  erroneous- 
ly contended  other  payments  were  partial  pay- 
ments. 

Appeal  from  circuit  court,  Talladega  coun- 
ty; George  E.  Brewer,  Judge. 

Action  by  A.  T.  Bowie  against  the  New 
South  Building  &  Loan  Association.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

This  action  was  brought  by  the  appellee, 
A.  Y.  Bowie,  against  the  appellant,  the  New 
South  Building  &  Loan  Association,  to  recover 
of  the  defendant  the  statutory  penalty  of  $200 
for  failure  to  enter  on  the  margin  of  the  rec- 
ord of  a  mortgage  the  dates  and  amounts  of 
partial  payments  made  thereon,  after  request 
to  do  so  In  writing.  As  originally  framed, 
the  complaint  contained  three  counts.  Demur- 
rers being  interposed  to  each  of  these  counts, 
they  were  amended.  Demurrers  were  again 
Interposed  to  the  counts,  and  were  sustained 
to  the  first  and  third  counts  of  the  complaint. 
In  the  second  count  the  plaintiff  averred  that, 
after  having  executed  to  the  defendant  a 
mortgage  on  certain  real  estate,  which  mort- 
gage was  recorded  In  a  certain  designated 
book  of  mortgages  in  the  office  of  the  probate 
Judge  of  Talladega  county,  and  after  the  exe- 
cution of  said  mortgage,  beginning  on  March 
1,  1891,  the  plalnUff  paid  to  the  defendant  the 
sum  of  $4  Interest  on  said  mortgage  indebted- 
ness, and  continued  to  do  so  each  month  there- 
after up  to  March  1,  1897.  The  mortgage 
above  referred  to  was  executed  by  the  plain- 
tiff to  secure  a  loan  of  money  made  by  the 
defendant  to  him  in  the  sum  of,  to  wit,  $800, 


and  then  further  averred  that:  "In  and  by 
said  mortgage  it  was  stipulated  and  agreed 
that  the  plaintiff  was  to  pay  to  the  defendant 
the  sum  of  four  dollars  per  month  interest 
upon  said  loan  for  each  month  thereafter, 
which  payment  was  to  be  made  on,  to  wit, 
the  last  Saturday  of  each  month  thereafter, 
and  said  mortgage  was  executed  to  secure  the 
Iiayment  of  said  interest,  as  well  as  principal; 
and  It  was  further  stipulated  and  agreed  that 
the  plaintiff  was  to  pay  the  sum  of  four  dol- 
lars per  month  on  or  by  the  last  Sattuday  of 
each  month  thereafter  as  premium  upon  said 
loan;  and  plaintiff  further  avers  that  he  was 
to  pay  to  said  defendant  the  sun  of  $5.60  per 
month  for  each  month  successively  after  that 
time  on,  to  wit,  the  last  Saturday  of  each 
month,  until  the  maturity  of  said  mortgage 
Indebtedness,  which  payment  was  called  'dues' 
upon  alleged  Issue  of  stock  made  by  the  de- 
fendant to  the  plaintiff  at  or  abont  the  time 
of  the  execution  of  said  mortgage."  It  wbjb 
then  further  averred  by  the  plaintiff  In  said 
count  that  defendant  was  requested  by  bhn, 
on  March  20, 1897,  In  writing,  to  enter  on  the 
margin  of  the  record  on  said  mortgage  the 
dates  and  amounts  of  all  partial  payments 
which  It  received  on  said  mortgage,  but  that 
the  defendant  failed  for  30  days  after  receiv- 
Ing  said  request  to  enter  said  partial  pay- 
ments on  the  margin  of  the  record  of  said 
mortgage,  and  that  by  reason  of  sudi  failure 
and  such  omission  on  the  part  of  the  defend- 
ant It  has  forfeited  to  said  plaintiff  the  sum 
of  $200;  wherefore  he  brings  this  suit 

To  the  second  count  of  the  complaint  the 
defendant  demurred  upon  several  grounds,  the 
substance  of  which  Is  the  following:  (1)  That 
the  payments  of  Interest  on  the  mortgage  In- 
debtedness in  monthly  installments,  as  herein 
averred,  are  not  partial  payments  on  the  matt- 
gage  Indebtedness,  or  such  a  partial  payment 
thereon  as  entitled  the  plaintiff  to  recover 
the  statutory  penalty  for  the  failure  on  the  de- 
fendant's part  to  enter  such  payments  on  the 
margin  of  the  record  of  the  mortgage  after 
demand  in  writing;  It  being  averred  that  all 
of  such  payments  are  payments  of  Interest 
on  the  Indebtedness,  and  none  of  such  pay- 
ments reduced  the  principal  of  the  Indebted- 
ness; and  said  count  shows  affirmatively  that 
the  plalnUff  made  no  "partial  payment"  on 
the  principal  of  his  Indebtedness  to  the  de- 
fendant secured  by  such  mortgage.  (2)  On 
the  ground  that  payment  of  premium  and  dues 
on  stock  as  therein  averred  are  no  part  of  the 
indebtedness  of  $800  secured  by  said  mort- 
gage. Such  payments  of  said  premium,  dues 
on  stock,  and  interest  is  not  such  a  partial 
payment  or  payments  on  the  mortgage  debt 
as  entitles  the  plaintiff  to  maintain  this  ac- 
tion. 0)  It  Is  not  averred  that  any  demand 
was  made  by  plaintiff  to  enter  said  payments 
of  premium  and  dues  on  stock  on  the  margin 
of  the  record  of  said  mortgage,  nor  is  it  aver- 
red that  the  payment  of  such  Installment  of 
premium  or  dues  on  stock  were  secured  by 
said  mortgage.    (4)  It  affirmatively  appears  in 
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said  count  as  amended  that  no  part  of  the 
principal  indebtedness  of  $800  secured  by  said 
mortgage  was  paid  by  the  plaintiff,  and  no 
part  of  such  principal  Is  averred  to  have  been 
paid.  This  demurrer  to  the  second  count  was 
overruled,  and  to  this  ruling  the  defendant 
duly  excepted.  To  this  count  of  the  com- 
plaint the  defendant  filed  six  pleas.  The  first 
and  second  pleas  were,  in  substance,  the  gen- 
eral issue.  The  substance  of  the  remaining 
pleas  were  as  follows:  Third.  Plaintiff  was 
Indebted  to  it  In  the  sum  of  $800,  which  In- 
debtedness was  secured  by  a  mortgage  de- 
scribed In  the  complaint,  and  that  the  plain- 
tiff had  not,  before  the  commencement  of  this 
suit,  made  any  partial  payment  or  payments 
upon  the  principal  of  said  indebtedness. 
Fourth.  That  the  plaintiff  was  a  stockholder 
in  ■  the  defendant  corporation,  owning  eight 
shares  of  stock;  and  by  the  terms  of  such 
mortgage  agreed  to  make  monthly  payments 
on  said  shares  of  stock,  aggregating  $5  per 
month,  and  also  stipulated  to  pay  the  defend- 
ant, as  premium,  60  cents  jfei  month  on  every 
$100  of  money  borrowed  by  him  of  defendant 
until  such  indebtedness  should  be  taken  Tip, 
aggregating  $4  per  month,  and  averring  that 
plaintiff  borrowed  $800,  and  to  secure  such 
sum,  and  the  note  evidencing  the  same^  exe- 
cuted to  the  defendant  the  mortgage  in  the 
complaint  mentioned;  and  that  said  monthly 
payments  on  stock  and  the  premium  were  not 
payments  upon  the  said  indebtedness  of  $800 
secured  by  such  mortgage.  Fifth.  The  plain- 
tiff never  requested'  or  demanded  in  writing 
that  defendant  so  Indorse  on  the  margin  of  the 
record  of  such  mortgage  the  payment  of  dues 
on  stock,  the  premium  made  by  the  plaintiff  to 
the  defendant,  and  that  such  dues  owing  by 
the  plaintiff  to  the  defendant  on  the  stock  of 
this  defendant  owned  by  him,  and  such  pre- 
miom,  was  an  amount  paid  by  the  plaintiff 
under  the  rules  and  regulations  of  defendant, 
as  a  borrowing  stockholder,  plaintiff  having 
borrowed  $800  from  the  defendant,  and  se- 
cured the  same  by  said  mortgage.  Such  dues 
on  stock  and  premium  averred  to  have  been 
paid  were  no  part  of  plaintifTs  indebtedness  to 
defendant  on  such  loan,  and  the  payments 
thereof  were  not  partial  payments  of  such 
indebtedness.  Plaintiff  had  never  fully  paid 
or  matured  said  stock  before  the  commence- 
ment of  this  suit,  and  the  plaintiff  had  never 
imid  anything  but  the  accrued  interest  on  said 
indebtedness.  Sixth.  That  plaintiff  made  no 
partial  payments  upon  the  principal  of  the  In- 
debtedness secured  by  said  mortgage  but  the 
monthly  installments  of  interest  on  the  same 
as  the  same  accrued,  and  that  such  payment 
of  interest  was  not  a  partial  payment  of  said 
debt  of  $800  under  the  statute  under  which 
this  suit  is  brought  Defendant  filed  an  ad- 
ditional plea,  which  averred  that  the  plaintiff 
'n-as  a  stockholder  in  the  defendant  corpora- 
tion, owning  eight  shares  of  stock,  and  the  al- 
leged payments  of  dues  on  stock  were  made  on 
such  stock,  and  were  not  made  upon  said  debt 
in  the  complaint  mentioned. 


To  each  of  the  several  pleas  the  plaintiff 
filed  demurrers,  which  were.  In  substance,  as 
follows:  (1)  That  it  was  unnecessary  to 
show  that  plaintiff  made  any  partial  pay- 
ment or  payments  on  the  principal  of  the 
Indebtedness  to  entitie  him  to  maintain  this 
action,  and  that  it  was  unnecessary  for  him 
to  show  more  than  that  he  had  made  pay- 
ments of  interest  as  set  out  in  the  complaint, 
the  receipt  of  which  were  not  denied  by  the 
plea.  (2)  That  it  was  immaterial  whether 
payments  made  by  him  upon  the  alleged 
stock  or  upon  the  premium  therein  referred 
to  were  payments  upon  the  principal  indebt- 
edness or  not,  since  it  Is  not  denied  by  the 
plea  that  plaintiff  paid  Interest  upon  said  in- 
debtedness, and  defendant  failed  to  credit 
such  payments  of  Interest  The  demurrers 
to  the  fifth  plea  and  sixth  plea  being,  In  sub- 
stance, that  said  pleas  showed  affirmatively 
that  plaintiff  paid  Interest  upon  the  loan  as 
the  same  fdl  due.  And  to  the  additional 
I^ea  the  same  grounds  of  demurrer  were  as- 
signed and  the  further  ground  that  the  aver- 
ment therein  that  said  itayments  were  dues 
on  stock,  and  were  made  on  the  ntlalntlfTs 
shares  of  stock,  and  not  upon  the  debt  !• 
Immaterial  to  the  Issue,  and  is  no  answer  to 
the  complaint— all  of  which  demurrers  were 
sustained. 

The  court  a^^alnst  the  objection  of  the  de- 
fendant admitted  in  evidence  a  copy  of  a 
letter  written  by  the  plaintifTs  attorneys  to 
the  defendant  on  March  20,  1897,  as  testified 
to  by  F.  L.  Vance,  notice  having  been  given 
for  the  production  of  the  same.  Two  copies 
of  such  letter  were  offered  and  Introduced  in 
evidence  against  the  defendant's  objection, 
each  being  Identical,  and.  the  objections  to 
each  copy  being  the  same.  The  letter,  la 
substance,  referred,  to  the  mortgage  by  its 
date  and  record;  that  the  writers  had  been 
employed  by  the  plaintiff,  or  stated  that  the 
writers  had  been  employed  by  the  plaintiff, 
and  that  it.  was  their  contention  that  this 
mortgage  had  been  paid;  and  requesting  the 
defendant  to  mark  upon  the  records  of  Tal- 
ladega county  the  fact  that  it  had  been  paid 
in  full,  and  to  return  to  them  the  papers; 
containing  the  further  statement  as  follows: 
"We  farther  request  that  you  enter  upon  the 
margin  of  the  records  of  this  county,  where 
said  mortgage  Is  recorded,  each  and  every 
partial  payment  made  thereon  by  said  A.  Y. 
Bowie,"  stating  that,  unless  the  mortage 
was  satisfied  on  the  records,  and  the  papers 
returned  to  them,  they  would  file  a  bill  to 
caned  the  same  as  a  doud  on  the  title,  and 
concluding  with  the  clause:  "In  any  event, 
we  demand  the  entry  of  partial  payments  to 
be  made  on  the  margin  of  the  records.  We 
further  demand  the  satisfaction  of  the  mort- 
gage upon  the  records."  The  objections  to 
such  letter,  eight  in  number,  were,  in  sub- 
stance: (1)  Because  there  is  a  demand  to 
satisfy  said  mortgage  in  full.  (2)  That  it  Is 
not  a  demand  to  enter  on  the  margin  of  said 
records  the  payments  of  interest  <xl  such  in- 
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debtedness.  (3)  There  Is  no  demand  in  Bncli 
letter  for  the  entry  of  the  date  and  amounts 
of  partial  payments  on  such  Indebtedness  on 
the  margin  of  the  record.  (4)  It  Is  not  stated 
that  the  partial  payments  therein  referred  to 
were  partial  payments  made  by  the  plaintiff 
to  the  defendant  on  the  Indebtedness.  To 
the  ruling  of  the  conrt  In  admitting  said  let- 
ter in  evidence,  the  defendant  duly  excepted. 

The  court  also  admitted,  against  defend- 
ant's objection,  a  letter  purporting  to  be  from 
the  defendant,  dated  March  26,  1897,  and 
purporting  to  be  In  reply  to  such  letter  of 
March  20th,  the  signature  to  said  letter  be- 
ing typewritten;  the  substance  of  the  objec- 
tion being  that  there  was  no  proof  of  the 
signature,  or  that  It  was  made  by  any  an- 
thorlzed  agent  of  defendant,  and  the  genuine- 
ness of  such  letter  was  not  sufUclently  proven. 
To  which  ruling  the  defendant  excepted. 

It  was  admitted  that  the  plaintiff  had  paid 
to  the  defendant  monthly  Installments  of  In- 
terest on  the  Indebtedness  secured  by  said 
mortgage,  on  or  by  the  last  Saturday  of  each 
month  from  the  date  of  the  mortgage  to 
March  20,  1897.  Defoidant  offered  to  prove 
that  at  the  time  of  the  execution  of  the  mort- 
gage the  plaintiff  was  a  stockholder  in  the 
defendant  corporation,  owning  8  shares  of 
stock  of  $100  each,  and  continued  to  own 
such  stock  to  the  time  of  the  trial.  The  court 
refused  to  permit  such  proof,  and  sustained 
the  plaintiff's  objection  thereto  on  the  ground 
that  It  was  Immaterial  and  Irrelevant,  to 
which  ruling  of  the  court  the  defendant  ex- 
cepted. 

The  cause  was  tried  by  the  conrt  without 
the  Intervention  of  a  jury,  and  upon  the  hear- 
ing of  all  the  evidence  Judgment  was  ren- 
dered in  favor  of  the  plaintiff.  From  this 
Judgment  the  defendant  appeals,  and  all  of 
the  rulings  of  the  court  overruling  the  de- 
fendant's (appellant's)  demurrers  to  the  sec- 
ond count  of  the  complaint  as  amended,  and 
sustaining  the  plaintiff's  demurrers  to  the  de- 
fendant's pleas;  and  the  ruling  of  the  court 
In  admitting  In  evidence  the  letter  of  March 
20,  18G7,  written  by  the  plalntlfTs  attorneys 
to  the  defendant,  against  the  defendant's  ob- 
jection, and  admitting  the  alleged  letter  of 
the  defendant  in  reply  thereto,  together  with 
the  Judgment  of  the  court  on  the  facts  in 
favor  of  the  plaintiff,  are  here  assigned  as 
error. 

Whltson  &  Oraham,  for  appellant  Brown 
&  Dryer  and  Knox,  Bowie  &  Dixon,  tor  ap- 
pellee. 

McCLELLAN,  O.  J.  This  is  an  action  by 
Bowie  against  the  New  South  Building  & 
Loan  Association  to  recover  the  penalty  pre- 
scribed by  section  1065  of  the  Cknle  (section 
1868,  Code  1886)  for  a  failure  on  the  part  of 
the  defendant  to  enter  alleged  partial  pay- 
ments made  by  plaintiff  upon  a  mortgage 
which  he  had  executed  to  defendant  on  the 
margin  of  the  record  of  said  mortgage,  re- 
quest that  such  payments  be  so  entered  hav- 


ing, the  complaint  avers,  been  made.  There 
are  really  but  two  questions  In  the  case,  viz.: 
.First,  whether  the  payment  of  stipulated  in- 
stallments of  interest  are  partial  payments  on 
this  mortgage,  under  the  statute;  and,  if  so, 
second,  whether  the  mortgagor  made  the  stat- 
utory request  that  they  be  entered  on  the 
record  of  the  mortgage.  The  mortgage,  in 
terms,  secures  the  payment  of  the  debt  and 
Interest,— the  sum  of  $800  loaned  to  the  mort- 
gagor, and  monthly  Installments  of  $4  as  In- 
terest thereon.  It  Is  shown— admitted.  In- 
deed—that divers  sums  of  ^  each  have  been 
paid  under  the  mortgage  as  Interest  on  the 
principal  of  $800  from  month  to  month;  that 
none  of  these  payments  have  been  entered  on 
the  record,  and,  for  the  purposes  of  this  case, 
that  nothing  has  ever  been  paid  on  the  prin- 
cipal. Our  opinion  Is  that  these  payments  of 
Interest  were  "imrtlal  payments,"  within  the 
Intent  and  letter  of  the  statute.  They  were 
secured  by  the  mortgage  In  the  same  way  that 
the  principal  Is  secured.  The  liability  for 
their  payment  at  maturity  was  upon  the  mort- 
gagor and  upon  the  mortgaged  property.  Just 
as  was  the  liability  for  the  payment  of  the 
principal  sum.  At  maturity  these  Install- 
ments were  Just  as  much.  In  every  sense,  a 
debt  from  the  mortgagor  to  the  mortgagee 
secured  by  the  mortgage  as  was  the  principal. 
To  the  extent  of  the  amounts  of  the  install- 
ments BO  paid  the  failure  to  enter  the  pay- 
ments on  the  record  was  of  the  same  detri- 
ment to  the  mortgagor  as  a  failure  to  enter 
part  payment  of  the  principal  would  have 
beeh,  and  such  failure  is  as  clearly  within 
the  purposes  of  the  statute.  They  are,  in 
other  words,  within  the  scope  and  purposes 
of  the  enactment,  and  they  also  fill  all  Its 
terms,  if  they  can  be  said  to  be  "partial  i>ay- 
ments."  TTnder  this  mortgage  the  sum  se- 
cured at  any  given  time  was  made  up  of  two 
Items,  viz.  the  unpaid  principal  and  the  ac- 
crued Interest.  The  aggregate  of  these  Items 
was  the  amount  to  the  reduction  of  which  any 
payment  less  than  the  whole  was  to  to  be  ap- 
plied. Any  payment  less  than  the  total  of 
principal  and  Interest  was  essentially  a  "par- 
tial payment"  of  the  sum  secured.  It  is  of 
no  consequence  that  by  the  terms  of  the  mort- 
gage the  monthly  payments  of  fonr  dollars 
were  payments  on  and  of  the  Interest  Had 
there  been  no  provision  In  the  mortgage  for 
the  separate  payment  of  interest,  but  only 
that  the  Interest  should  be  four  dollars  per 
month,  and  had  these  several  payments  of 
four  dollars  been  made  generally,  without  ref- 
erence In  the  mind  of  the  mortgagor  to  the 
Interest,  the  law,  even  apart  from  our  statute, 
would  have  applied  them  to  the  Interest  And 
the  statute  not  only  so  directs,  but  In  doing 
BO  affords  a  definition  of  "partial  payments," 
which  embraces  payments  of  interest  only, 
and  which  is  of  special  force  as  applied  to 
the  section  (1(X35)  we  are  considering,  as  the 
definition  Is  part  of  the  bftdy  of  laws  of  which 
said  section  Is  another  part  The  statute  re- 
ferred to  Is  section  2^9  of  the  Code  (section 
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1763,  Code  1886),  and  Is  as  follows:  "Partial 
payments  applied  to  Interest— When  partial 
payments  are  made,  the  Interest  due  is  first 
to  be  paid,  and  the  balance  applied  to  the  pay- 
ment of  tbe  principal."  Here  Is  a  clear  recog- 
nition of  the  unity  of  the  items  of  principal 
and  Interest  as  constituting  and  aggregating 
the  debt  to  be  paid,  and  an  equally  dear  rec- 
ognition of  all  payments  leas  than  the  w.h<rie 
made  against  that  aggregate  as  "x>artial  pay. 
ments."  The  sum  paid  In  a  given  instance  is 
Done  the  lees  a  "partial  payment"  under  the 
statute,  and  none  the  less  so  denominated  by 
it  for  being  In  part  applied  to  aocraed  inter- 
est; and,  too,  it  would  obrlously  be  none  the 
less  a  "partial  payment"  on  the  debt  if  less 
in  amount  than  that  part  of  the  debt  made  up 
of  accrued  interest,  and  wholly  applied  to  the 
interest  And  there  is  another  Code  defini- 
tion of  the  phrase  "partial  payment"  to  the 
same  effect  Section  2811  (section  2628,  Code 
1886)  provides  that  "a  partial  payment  made 
npon  the  contract  by  the  luirty  sought  to  be 
charged  before  the  bar  is  complete"  will  take 
the  obligation  ont  <rf  the  statute  of  limita^ 
tions;  and  it  is  thoroughly  well  settled,  of 
course,  that  the  payment  of  interest  is  a  "par- 
tial payment"  under  this  proTision.  There  is, 
as  we  have  seen,  no  conceivable  reason  to  be 
found  in  the  context  of  section  lOBSy  or  in  its 
purview,— its  objects  and  intents.— for  apply- 
ing to  the  term  "partial  payments"  as  employ- 
ed therein  a  different  meaning  from  that 
which  attaches  to  it  under  the  common  law, 
and  which  is  given  to  it  wherever  It  Is  used 
In  other  parts  of  the  Code;  and  we  have  no 
doubt  of  correctness  in  reaching  and  declar- 
ing the  conclusion  of  the  trial  court  that  the 
payment  of  the  interest  secured  by  this  mort- 
gage was  a  partial  payment  within  the  spirit 
aod  letter  of  that  section,  whldt  the  mortga- 
g:or  was  entitled  to  hare  entered  on  the  mar- 
gin of  the  record  of  the  mortgage.  In  so 
holding  we  do  no  violence  to  the  doctrine  that 
a  penal  statute  must  be  strictly  construed. 
However  highly  penal  an  enactment  may  be, 
there  can  be  no  warrant  for  excluding  from 
its  operation  anything  falling  both  within  its 
purposes  and  its  expressed  terms.  We  are 
also  of  opinion  that  the  written  request  was 
•uffident  and  that  the  fact  of  its  having  been 
made  was  sufficiently  proved.  The  letter 
which  was  sent  to  the  mortgagee  by  the  mort- 
gagor's attorneys,  and  which  was  received  by 
tbe  defendant,  identified  the  mortgage,  and 
requested  that  the  mortgagee  "enter  upon  the 
saargin  of  the  records  of  this  county  where  said 
mortgage  is  recorded  each  and  every  partial 
payment  made  thneon  by  said  A.  Y.  Bowie," 
the  mortgagor;  and  the  letter  contained  this 
further  statement:  "In  any  event  we  demand 
the  entry  of  partial  payments  to  be  made  on 
the  margin  of  the  records."  This,  considered 
by  itself,  was,  upon  all  the  authorities,  a  suf- 
ficient request  Jordan  v.  Mann,  67  Ala.  697; 
Stelner  v.  Snow,  80  Ala.  45;  Loeb  v.  Hnddle- 
«ton,  105  Ala.  257,  16  South.  714.  And  It  Is 
of  oo  consequence  that  ia  the  same  letter  It  is 


said:  "It  is  our  contention  that  this  mort- 
gage has  been  paid.  We  therefore  request 
you  to  mark  upon  the  records  of  this  mort- 
gage in  this  county  the  fact  that  it  has  been 
paid  and  satisfied  In  full,  and  that  you  return 
to  us  the  papers."  This  request  for  an  entry 
of  satisfaction,  to  which  the  mortgagor  may 
not  have  been  entitled,  did  not  relieve  the 
mortgagee  from  its  duty  to  enter  payments 
which  liad  been  made,  and  the  making  of  the 
two  requests  In  the  same  letter  did  not  evis- 
cerate that  one  which  the  mortgagor  had  a 
right  to  mak&  Nor  is  tt  material  that  the 
mortgagor  considered  that  not  only  the  In- 
stallments of  Interest,  but  the  premiums  and 
dues  on  stock  paid,  were  partlnl  payments  on 
the  mortgage,  while  the  mortgagee  thought 
otherwise,  and  may  have  been  right  in  so 
thinking.  That  the  defendant  thus  in  good 
faith  conceived  that  It  had  and  may  have  had 
substantial  grounds  to  contend  that  the  pay- 
ment of  "premiums"  on  the  loan  and  dues  on 
the  stock  were  not  partial  payments  on  the 
mortgage  can  afford  it  no  excuse  for  falling 
to  enter  the  payments  of  interest,  which  were 
dearly  partial  payments  under  the  statute, 
and  which  the  company  must  be  held  as  mat- 
ter of  law  to  have  known.  The  case  was 
tried  on  the  second  count  as  amended.  This 
count  avers  stipulations  for  the  monthly  pay- 
ment of  premiums  on  the  loan  and  stock  dues, 
and  this  averment  is  proved  by  the  mortgage; 
but  It  does  not  a,rer  the  payment  of  such  pre- 
miums and  dues,  or  either.  The  argument  of 
counsel  to  the  effect  that,  even  if  payments 
of  Interest  be  partial  payments  under  the 
statute,  plaintiff,  having  averred  payment  of 
premiums  and  stock,  was  bound  to  prove  such 
payments  before  he  can  recover,  etc.,  is  lack- 
ing in  the  necessary  basis  of  fact  The  ques- 
tions decided  In  the  case  of  Owln  v.  Assoda- 
tlon  (at  the  present  term)  25  South.  843,  are 
not  Involved  In  this  record.  The  judgment  of 
the  circuit  court  must  be  affirmed.    Affirmed. 


(121  AlL  12») 
BIRMINGHAM    RAILWAY    *   ELECTRIO 

CO.  V.  JAMEa 
(Supreme  Court  of  Alabama.     April  21,  1899.) 

Stbbbt  Cabs— iNJumas  to  FAssBNon  Auohtiii* 
— Aboumbnt  of  Ck>uiiaBL — Instbuotions — Nes- 

UOBSCS  —  DiSCHABOB    OV    PaSSBNOBB  —  StTDDHH 
STABTHTO — CONTBIBUTOBT  NSSUOBKCB. 

1.  In  an  action  for  death  of  a  passenger, 
caused  by  a  sodden  jerk  of  a  street  car  while 
he  was  attempting  to  alight  therefrom,  the  evi- 
dence tended  to  snosv  that,  thcough  negligence 
of  the  conductor,  the  car  was  carried  beyond 
the  passenger's  deetination.  The  conductor  tes- 
tified that  the  passenger  was  drunk,  used  pro- 
fane language,  and  made  faces  at  acme  women 
on  the  car.  There  was  evidence  to  contra- 
dict these  statements.  Veld,  tliat  a  statement 
of  plaintiff's  counsel,  in  argument,  that,  not 
satisfied  with  taking  the  passengers  life,  the 
conductor  attempted  to  rob  him  of  his  good 
name,  was  not  improper. 

2.  In  an  action  for  death  of  a  pasoenger, 
claimed  to  have  been  caused  by  a  sadden  jerk 
of  a  street  car  while  he  was  alighting,  a  pas- 
senger testified  for  the  company  that  to  tha 
best  of  his  recoUectioo»  the  car  stopped  at 
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the  crossing.  All  of  the  company's  testimony 
was  not  introduced  to  show  that  the  car  so 
stopped.  'Hdd,  that  a  charge  that  some  of  the 
testimony  offered  by  the  company  tended  to 
show  that  the  car  stopped  at  the  crossing  was 
not  erroneous. 

3.  In  an  action  for  death  of  a  passenger, 
claimed  to  have  been  caused  by  a  sudden  jerlc 
of  the  car  while  he  was  alighting  therefrom,  a 
witness  testified  that  the  car  slowed  up  almost 
to  a  standstill,  it  being  hard  to  tell  whether 
it  was  going  or  standing  still.  The  court 
charged  that  some  witnesses  testified  that  the 
car  so  nearly  stopped  that  its  motion  was  al- 
most imperceptible,  but  subsequently  withdrew 
the  statement  saying  merely  that  some  of  the 
testimony  tcmded  to  show  that  the  car  slowed 
up.    'Few  not  error. 

4.  Where  a  street  car,  having  failed  to  stop 
at  a  crossing  in  compliance  with  a  passenger's 
request,  slows  up  beyond  such  crossing  to  such 
an  extent  as  to  imply  an  invitation  to  him  to 
alight,  it  is  the  duty  of  the  operatives  not  to 
cause  the  car  to  jerk  suddenly  so  as  to  endan- 
ger his  safety. 

5.  Where  a  street  car  slows  up  to  allow  a 
passenger  to  alight,  and  he  is  injured  b^  a 
sudden  jerk  thereof,  his  attempting  to  alight 
before  the  car  actually  stops  cannot  be  held  con- 
tributory negligence,  as  matter  of  law,  but  it 
is  for  the  jnry  to  determine,  though  the  passen- 
ger carried  a  small  bundle  nnder  one  arm 
(which,  however,  was  not  shown  to  have  in- 
cumbered him),  whether  he  was  negligent  or 
not. 

6.  In  an  action  for  Injuries  to  a  passenger, 
some  witnesses  testified  that,  when  the  street 
car  had  slowed  up  nearly  to  a  standstill,  the 
passenger  attempted  to  alight,  and  by  a  sud- 
den jerk  of  the  car  was  thrown  down.  Other 
witnesses  testified  that  the  passenger  was 
thrown  from  the  platform  after  the  car  had 
started,  and  while  it  was  going  six  or  eight 
miles  an  hour.  It  was  admitted  that  the  pas- 
senger was  negligently  riding  on  the  steps  or 
platform  in  violation  of  the  rules.  'HeW,  that 
a  charge  that  such  negligence,  alone,  would  not 
defeat  a  recovery,  unless  it  proximately  con- 
tributed to  the  injury,  was  proper. 

7.  In  an  action  for  injuries  to  a  passenger, 
claimed  to  have  been  caused  by  a  sudden  jerk 
of  the  car,  throwing  him  off,  a  charge  that, 
if  the  Injury  resulted  from  the  passenger's 
riding. on  the  platform,  he  conld  not  recover, 
was  properly  refused,  as  it  did  not  hypothesize 
such  riding  as  the  proximate  cause. 

8.  Ordinarily  it  is  not,  as  a  matter  of  law, 
contributory  negligence  for  a  passenger,  when 
the  street  car  is  slowing  up  to  allow  him  to 
alight,  to  go  upon  the  platform  or  steps  before 
the  car  has  actually  stopped. 

Appeal  from  circuit  conrt,  Jeffenon  coun- 
ty; James  J.  Banks,  Judge. 

Action  by  MoUie  James,  as  execntriz  of 
Lewis  H.  James,  deceased,  against  the  BI> 
mingbam  Railway  &  Electric  Company.  From 
a  Judgment  entered  on  a  verdict  for  plaintiff, 
defendant  appeals.    Affirmed. 

Appellee,  the  plaintiff  below,  sued  to  re- 
cover damages  received  by  the  Intestate,  her 
husband,  resulting  in  his  death,  alleged  to  have 
been  received  while  a  passenger  on  an  elec- 
tric car  operated  by  appellant,  defendant  be- 
low, through  the  negligence  of  the  persons  in 
charge  of  the  car.  There  were  three  counts 
in  the  complaint,  the  first  charging  simple 
negligence,  and  the  other  two  negligence  of  a 
wanton  and  Intentional  character  on  the  part 
of  defendant.  The  case  was  tried,  under  the 
rulings  of  the  court,  alone  on  the  first  count 


After  Its  introductory  part,  that  count  charges, 
that  on  the  day  the  accident  occurred,  "plain- 
tiff's Intestate.  Lewis  H.  James,  was  upon 
one  of  said  two  cars,,  being  carried  by  de- 
fendant, as  its  passenger,  to  a  point  on  said 
railway,  to  wit  Thirty-Ninth  street,  and  while 
so  upon  said  car,  and  upon  the  steps  or  plat- 
form thereof,  engaged  In  and  about  alighting 
from  said  car,  at  or  near  said  decedent's  des- 
tination as  aforesaid,  defendant  so  negligently 
conducted  itself  In  or  about  carrying  plaintiff 
as  its  passenger  as  aforesaid,  that  said  cars 
were  given  an  impetus  forward  or  pulled  or 
Jerked  suddenly,  and  as  a  proximate  conse- 
quence thereof  said  Intestate  was  knocked, 
thrown  or  caused  to  fall  from  the  platform  or 
steps  of  said  car,  and  was  run  over  by  one  or 
both  of  said  cars,  and  so  Injured  that  he  died." 

The  defendant  pleaded  not  guilty,  and  in 
substance,  that  the  plaintiff's  Intestate  con- 
tributed proximately  to  bis  injury  and  death 
by  negligently  riding  on  the  platform  of  the 
car  while  the  same  was  In  motion  and  while 
he  was  intoxicated;  for  negligently  being  or 
riding  on  the  platform  or  steps  of  the  car 
while  tu  motion;  that  he  was  riding  on  the 
back  platform  of  the  car  while  tt  was  in  mo- 
tion, without  holding,  or  without  taking  due 
precaution  to  prevent  himself  from  falling 
from  said  car;  that  his  Injury  and  death  arose 
from  the  negligent  manner  In  which  he  alight- 
ed or  attempted  to  alight  from  defendant's 
car;  and  that  his  Injury  and  death  arose  from 
the  negligent  manner  in  which  be  was  riding 
on  the  car. 

C.  T.  Farrer,  a  locomotive  engineer,  testi- 
fied for  plaintiff  in  substance,  that  be  was  a 
passenger  on  the  same  car  with  James,  which 
was  the  leading  and  closed  car,  followed  by 
an  open  car;  that  witness  sat  on  uie  plat- 
form with  his  back  to  the  wall  and  James 
came  out  and  was  talking  to  him  and  one  or 
two  others  on  the  platform,  when  the  con- 
ductor came  oat;  that  James  said  to  the  con- 
ductor, "Stop  at  Thirty-Ninth  street;  I  want 
to  get  off  there,"  and  the  conductor  told  him 
"All  right;"  that  be  remained  on  the  car  till 
James  got  hurt,  which  was  "exactly  a  car 
length  and  a  half,  beyond  Thirty-Ninth 
street,"  a  car  length  being  30  feet;  that  the 
car,  after  passing  the  station,  did  not  stop 
entirely  still,  but  came  nearly  to  a  stop,  and 
gave  a  sudden  move  off;  that  James  was  on 
the  bottom  step,  with  bis  right  band  on  the 
supporting  bar,  a  bundle  nnder  bis  left  aim 
and  one  foot  on  the  step,  and  all  at  once  the 
electricity  was  turned  on  the  car,  which 
Jerked  forward  and  threw  him  from  his  bal- 
ance and  around  off  towards  the  car;  that  he 
wheeled  and  tried  to  recover,  but  fell  to  the 
ground;  that  bis  left  foot  was  ready,  it 
seemed,  for  getting  off  the  car  when  it  stop- 
ped, and  his  foot  never  touchy  the  gn^nnd 
until  bis  body  was  gone;  that  be  was  not 
drunk  but  sober  as  any  man;  may  have  had 
a  drink  or  more  than  one,  but  he  could  not 
tell  that  he  was  under  the  influence  of  an  in- 
toxicant 
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P.  D.  Self,  for  plaintiff,  testified,  that  he 
was  standing  at  the  station  waiting  for  a  car 
to  go  to  town,  and  the  car  that  killed  James 
came  up  and  did  not  stop  at  the  station;  it 
rolled  on  by  the  station  10  or  16  feet  and  then 
slowed  almost  to  a  standstill;  It  was  bard  to 
tell  whether  It  was  going  or  standing  still; 
that  he  was  within  S  or  4  feet  of  James  on 
the  left  side  of  the  car  going  east  when  be 
was  in  the  act  of  stepping  off  the  car;  that 
his  foot  struck  the  gn:t>und,  the  other  being 
on  the  car,  and  as  it  did,  the  car  gave  a  quick 
Jerk,  and  Jerked  the  man  under  the  rear  car 
and  it  ran  over  him;  that  the  car  went  about 
60  feet  before  it  stopped  and  came  back;  that 
when  James  was  about  to  step  off,  the  car 
started  all  at  once  and  Jerked  him  off;  it 
made  a  quick  Jump  and  twisted  him  right 
imder  and  between  the  two  oars;  that  at  the 
time  James  fell  the  whole  train  bad  passed 
the  shed  at  the  station,  and  James  had  his 
band  on  the  hand  hold. 

Seyeral  witnesses  testified  for  the  defend- 
ant that  the  train  stopped  at  the  Thirty-Ninth 
street  station  and  started  again  without  a 
Jerk,  and  that  James  did  not  get  off  when  the 
train  stopped.  One  of  the  witnesses  swore 
he  made  no  effort  to  get  off,  and  when  the 
train  started  from  the  station,  he  was  stand- 
ing on  the  platform,  and  when  it  had  gone 
two  or  three  car  lengths,  running  six  or  eight 
miles  an  hour,  he  fell  from  the  platform  of  the 
car.  None  of  them  saw  him  fall,  except  (me 
Harris,  whose  evidence  was  admitted  on 
showing,  and  by  that  showing  it  appears,  that 
after  the  train  started,  and  had  gone  two  or 
three  car  lengths,  James,  still  standing  on 
the  platform  of  the  car,  fell  to  the  ground 
when  it  was  running  six  or  eight  miles  an 
hour,  and  in  the  fall  was  injured. 

The  conductor  swoie,  that  deceased  was 
drunk,  but  had  not  seen  him  drink  any;  that 
the  first  he  knew  any  one  was  hurt,  was 
-when  after  the  train  left  the  station,  and  was 
about  three  car  lengths  away,  he  heard  some 
one  say,  "Stop  the  car,  you  have  hurt  a  man," 
and  be  caused  the  car  to  be  stopped  as  quickly 
as  possible,  and  went  back  and  picked  James 
ap.  Be  also  swore  that  deceased  was  pass- 
ing out  of  the  car  onto  the  platform  and  back 
again  several  times,  but  this  part  of  his 
evidence  was  in  conflict  with  that  of  other 
witnesses.  One  of  defendant's  witnesses, 
Dickinson,  testified  that  James  went  out  to 
the  platform,  that  after  James  walked  out 
to  the  idattorm,  witness  shut  the  door  and  it 
stayed  closed  till  the  deceased  got  hurt 

The  other  facts  of  the  case  adduced  on  the 
trial,  which  are  necessary  to  an  understand- 
ing of  the  decision  on  the  present  appeal,  are 
Bufflclently  stated  In  the  opinion. 

Biaintifl's  counsel  in  the  course  of  his  argu- 
ment to  the  Jury,  in  his  opening  speech  In 
this  cause,  said:  "Not  satisfied  with  taking 
the  life  of  this  man,  this  witness  attempts  to 
rob  him  of  his  good  name."  The  defendant 
objected  to  the  said  statement  made  in  argu- 
ment by  plaintiff's  counsel,  and  defendant  re- 
25So.-«4 


quested  the  court  to  instruct  the  Jury  that 
such  argument  was  improper,  and  that  the 
Jury  should  pay  no  attention  thereto.  The 
court  refused  to  so  instruct  the  Jury,  and  the 
defoidant  excepted. 

In  addition  to  the  portions  of  the  court's 
oral  charge,  which  were  excepted  to  and 
which  are  copied  in  the  opinion,  the  defend- 
ant also  separately  excepted  to  the  follow- 
ing portions  of  the  court's  oral  charge  which 
are  numbered  4  and  6  to  correspond  with  the 
assignments  of  error,  based  upon  the  giving 
by  the  court  of  such  instructions:  (4)  "Well, 
if  the  car  passed  Thirty-Ninth  street  crossing 
without  stopping  for  Mr.  James  to  alight,  and 
then  if  it  slowed  up  to  such  an  extent  as 
would  imply,  on  the  part  of  those  perscms 
who  had  charge  of  the  car,  that  that  was  an  in- 
vitation for  Mr.  James  to  alight  at  that  point, 
and  be  endeavored  to  do  so,  why  then  it  was 
Just  as  much  their  duty  not  to  Jerk  the  car 
suddenly,  or  give  It  a  forward  impetus  bo 
suddenly,  aa  to  imperil  his  life  or  his  safety, 
as  If  it  had  been  at  the  crossing  itself..  If 
they  stopped  the  car,  or  if  they  slowed  it  up 
beyond  Thirty-Ninth  street  crossing  to  such 
an  extent,  and  If  that  was  an  invitation  to 
Mr.  James  to  alight  at  that  point,  why  then, 
I  say  they  were  under  Just  as  much  duty  to 
protect  him  against  injury  as  If  the  stop  had 
been  made  right  at  .Thirty-Ninth  street  cross- 
ing; and  if  they  gave  the  car  a  sudden  im- 
petus or  Jerk  at  that  point,  that  would  con- 
stitute on  their  part  a  breach  of  duty  to  Mr. 
James."  (5)  "Now,  then,  as  to  whether  or 
not  Mr.  James  was  guilty  of  contributory 
negligence  in  attempting  to  alight  from  the 
car  while  in  motion  at  that  point,  would  de- 
pend upon  circumstances.  That  would  be  a 
question  for  you  to  determine.  It  would  be 
a  question  for  you  to  say  whether  or  not  a 
man  of  ordinary  prudence  and  care  would 
have  undertaken  to  alight  from  a  train  or  an 
electric  car  that  was  moving  at  the  speed 
that  that  car  was  moving  at  that  time  and 
at  that  {dace.  Would  a  man  of  ordinary  \fm- 
dence  and  care  have  alighted  from  it,  or 
would  he  have  undertaken  to  have  alighted 
from  it  under  those  circumstances?  If  so, 
then  an  attempt  on  his  part  to  do  so  would 
not  constitute  contributory  negligence.  If  a 
man  of  ordinary  prudence  and  care  would  not 
have  undertaken  to  do  It  under  those  circum- 
stances, then  his  attempting  to  do  It  would 
be  contributory  negligence,  and  would  defeat 
bis  light  to  recover  in  this  action." 

At  the'  request  of  the  defendant,  the  court 
by  and  with  the  consent  of  the  plaintiff,  in- 
structed the  Jury  as  follows:  "I  charge  you 
that  the  undisputed  evidence  shows  that  Lew- 
is H.  James  was  guilty  of  negligence  In  rid- 
ing on  the  platform  or  steps  of  the  car  against 
and  in  violation  of  the  rule  of  the  defendant" 
In  this  connection,  the  court  gave  to  the  Jury, 
at  the  request  of  the  iflaintiff,  tbe  following 
charges,  to  the  giving  of  each  of  which  tbe 
defendant  separately  excepted:  (1)  "Though 
the  Jury  believe  from  the  evidence  that  plain- 
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tiff's  Intestate,  Lewis  H.  James,  was  guilty  of 
negligence,  yet  such  negligence  would  not  de- 
feat a  recovery,  if  plaintiff  Is  otherwise  enti- 
tled to  recover,  unless  the  Jury  are  reasonably 
satisfied  from  the  evidence  that  such  negli- 
gence contributed  proximately  to  his  death." 
(2)  "Though  the  Jury  believe  from  the  evi- 
dence that  Lewis  H.  James  rode  on  the  plat- 
form or  on  the  steps,  and  yet  If  the  Jury  are 
not  reasonably  satisfied  from  the  evidence 
that  so  riding  on  the  platform  or  on  the  steps 
proximately  contributed  to  his  death,  his  so 
riding  on  the  platform  or  steps  would  not,  of 
itself,  prevent  a  recovery  by  the  plaintiff  In 
this  case." 

The  defendant  rcQuested  the  court  to  give 
to  the  Jury  the  following  written  charges, 
and  separately  excepted  to  the  court's  refusal 
to  give  each  of  them  as  askied:  (1)  "I 
charge  you  that  if  you  believe  from  the  evi- 
dence that  plaintiff's  intestate's  injury  and 
death  was  the  result  of  his  riding  on  the 
platform  of  the  car  while  the  same  was  in 
motion,  yon  must  fiiid  for  the  defendant." 
(2)  "I  charge  you  that  the  evidence  in  this 
case  shows  that  the  plaintiff's  Intestate  was 
guilty  of  negligence  that  proximately  contrib- 
uted to  his  death  In  attempting  to  leave  the 
car  while  the  same  was  in  motion."  (3)  "If 
yon  believe,  from  the  evidence,  that  at  the 
time  the  plaintiff  fell  from  the  car  he  was 
standing  upon  the  steps  of  the  car,  and  that 
the  car  was  then  In  motion,  you  must  find 
for  the  defendant"  (4)  "If  you  believe, 
from  the  evidence,  that  Lewis  H.  James  fell 
from  the  step  of  the  car,  you  must  find  for 
the  defendant"  (5)  "If  yon  believe  the  evi- 
d^ice,  you  cannot  find  that  the  conductor, 
Brooks,  was  guilty  of  any  negligence."  (6) 
"I  charge  you  that  if  you  believe,  from  the 
evidence,  that  plaintiff's  intestate's  death  was 
caused  by  his  having  gotten  upon  the  steps  of 
the  car  while  the  same  was  in  motion,  then 
yon  must  find  for  the  defendant"  (7)  "I 
charge  you  that  the  undisputed  evidence  In 
this  case  shows  that  the  plaintiff  was  guilty 
of  negligence  that  proximately  contributed  to 
his  injury  in  riding  upon  the  platform  of  the 
car  while  the  same  was  In  motion."  (8)  "I 
charge  you  that  if  you  believe,  from  the  evi- 
dence, that  plaintiff's  intestate's  death  was 
proximately  contributed  to  by  his  having  got- 
ten upon  the  steps  of  the  car  while  the  same 
was  in  motion,  then  you  must  find  for  the 
defendant."  (9)  "If  you  believe,  from  the 
evidence,  that  Lewis  H.  James  fell  from  the 
platform  of  the  car,  you  must  find  for  the  de- 
fendant" (10)  "If  you  believe  the  evidence, 
you  must  find  for  the  defendant"  (11)  "If 
you  believe  the  evidence,  you  must  find  for 
the  defendant  under  the  first  count  of  the 
complaint"  (12)  "When  a  passenger  has 
made  known  to  the  conductor  of  a  street  car 
his  destination,  and  while  the  car  Is  slowing 
up  for  such  destination,  and  while  the  car  Is 
still  in  motion,  it  is  negligence  for  the  pas- 
senger to  get  upon  the  step  of  the  car  and  pre- 


pare to  alight  from  the  car;  and  If  such  pas- 
senger, while  upon  the  step  of  the  car,  under 
such  circumstances,  is  thrown  to  the  ground 
and  Injured  by  a  sudden  Jerk  of  the  car,  caus- 
ed by  the  negligence  of  those  operating  the 
car,  such  passenger  cannot  recover  for  such 
injury  because  of  the  negligence  of  such  pas- 
senger." (13)  "If  the  Jury  believe,  from  the 
evidence,  that  the  plaintiff's  intestate  attempt- 
ed to  leave  the  car  while  it  was  in  motion; 
and  further  believe,  from  the  evidence^  that 
he  was  injured  by  reason  of  such  attempt, 
then  their  verdict  must  be  for  the  defendant" 
(14)  "If  the  Jury  believe,  from  the  evidence, 
that  the  plaintifTs  intestate  left  the  platform 
while  the  car  was  in  motion,  and  got  on  the 
step  and  was  thrown  off  said  step  by  a  Jerk 
of  the  car,  then  their  verdict  must  be  for  the 
defendant"  (16)  "If  the  Jury  believe,  from 
the  evidence,  that  the  plaintifl's  intestate 
without  necessity  went  out  of  the  car  onto 
the  platform  and  onto  the  step  before  the  car 
reached  Thirty-Ninth  street  and  while  the  car 
was  in  motion  was  thrown  off  said  step  by  a 
sudden  Jerk  of  the  train,  then  their  verdict 
must  be  for  the  defendant"  (16)  "I  charge 
you,  gentlemen  of  the  Jury,  that  it  is  negli- 
gence in  a  passenger  to  attempt  to  leave  a 
moving  car  without  necessity."  (17)  "I 
charge  you,  gentlemen  of  the  Jury,  that  it  is 
negligence  in  a  passenger  to  attempt  to  leave 
a  moving  car."  (18)  ''The  undisputed  evi- 
dence, if  the  Jury  believes  it  shows  that  the 
plaintiff's  intestate  was  guilty  of  contributory 
negligence."  (18)  "I  charge  you  that  Lewis 
H.  James  owed  to  the  defendant  the  duty  not 
to  be  on  the  platform  or  step  of  the  car  while 
it  was  in  motion."  (20)  "I  charge  you,  gen- 
tlemen of  the  Jury,  that  when  a  street  car 
reaches  a  regular  stopping  place,  the  destina- 
tion of  passengers,  whUe  it  would  be  the  duty 
of  the  conductor  to  have  the  car  stopped,  and 
to  wait  a  sufBcient  length  of  time  to  enable 
the  passengers  to  alight  in  safety  by  the  ex- 
ercise of  reasonable  diligence,  and.  In  any 
event  to  see  and  know  that  no  passenger  is  in 
the  act  of  alighting,  or  Is  otherwise  in  a  po- 
sition which  would  be  rendered  perilous  by 
the  motion  of  the  car,  when  he  again  causes 
the  car  to  be  put  In  motion.  It  is  also  the  duty 
of  such  passengers  not  to  go  out  of  the  car 
upon  the  platform  or  steps  of  the  car  until 
the  car  stops."  (21)  "I  diarge  you,  gentle- 
men of  the  Jury,  that  when  a  passenger  has 
made  known  to  the  conductor  of  a  street  car 
his  destination,  and  while  the  car  is  slowing 
up  for  such  destination,  and  while  the  car  Is 
still  in  motion,  it  is  negligence  for  the  pas- 
senger to  get  upon  the  steps  of  the  car  and 
prepare  to  alight  from  the  car." 

There  were  verdict  and  Judgment  for  plain- 
tiff, asseSBlBg  her  damages  at  $10,000.  1'he 
defendant  appeals,  and  assigns  as  error  the 
several  rulings  of  the  trial  court  to  which  ex- 
ceptions were  reserved. 

Walker,  Porter  8c  Walker,  for  appellant 
Bowman  &  Harsh,  for  appellee. 
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HARALSON,  T.  In  a  case  of  recent  Im- 
pressloo  in  tbia  court,  the  prlnciplea  govern- 
ing this  appeal.  In  its  essential  features,  were 
fnlly  discussed  and  settled.  It  was  there 
held,  sanctioned  as  stated  by  the  great  weight 
of  anthorlty,  many  of  which  are  cited,  that 
the  act  of  a  passenger  In  Iwivlng  a  car  while 
it  la  in  motion,  la  not  negligence  per  se.  It 
Is  stated  also  that  there  are  some  exceptions 
to  this  rule,  such  as  the  great  speed  of  the 
train,  the  age  or  Infirmity  of  the  passenger, 
or  his  being  Incumbered  with  bundles  or  chil- 
dren, or  other  facts  which  render  the  attempt 
to  alight  so  obviously  dangerous  that  the 
conrt  may,  as  a  matter  of  law,  when  the  testi- 
mony Is  undisputed,  declare  that  the  passen- 
ger's conduct  was  reckless  and  negligent  "But 
ordinarily.  It  Is  for  the  jury  to  say  whether 
he  acted  as  a  reasonably  cautious  and  prudent 
man  would  act  under  like  circumstances." 
Again,  the  doctrine  Is  there  expressly  recog- 
nized, that  It  Is  not  negligence  In  law  for  a 
passenger  to  take,  with  ordinary  care,  a  po- 
sition on  the  steps  of  a  car  preparatory  to 
alighting,  nor  for  him  to  attempt  to  alight 
from  a  train  moving  so  slowly,  that  it  would 
not  appear  dangerous  to  do  so,  to  a  man  of 
ordinary  prudence;  but  It  was  further  held 
that,  ordinarily,  the  question  of  negligence 
vel.  son  should  be  submitted  to  the  Jury. 
Watklns  v.  Electric  Co.  CAla.)  24  South.  392. 
As  further  applicable  to  one  phase  of  this  case, 
we  may  extract  from  that  decision  what  was 
said  In  reference  to  Increasing  the  speed  of  a 
train  at  a  moment  when  a  passenger  Is  pre- 
sumed to  be  about  to  alight,  as  follows: 
"There  were  no  exceptional  circumstances  at- 
tendant upon  appellant's  attempt  to  alight 
from  the  car,  or  upon  his  taking  a  position  on 
the  step  preparatory  to  alighting,  that  ren- 
dered his  conduct  so  obviously  dangerous  as 
to  justify  the  conrt  In  declaring  it  negligence 
as  a  matter  of  law,  and  withdrawing  from  the 
jury  the  issue  of  negligence  on  the  part  of  the 
plaintiff.  He  had  notified  the  conductor  that 
he  desired  to  get  off  at  Twenty-Fourth  street, 
and,  when  the  train  slowed  up  on  approaching 
the  crossing,  he  had  a  right  to  assume,  that  It 
was  being  slowed  up  for  the  pur];>ose  of  en- 
abling him  to  get  off,  and  that  Its  speed  would 
be  gradually  lessened  until  It  stopped  at  the 
crossing,  rather  than  increased  with  a  sudden 
jerk.  He  assumed,  of  course,  the  risk  of  the 
ordinary  movement  of  the  train  slowing  up 
at  a  street  crossing  to  let  off  a  passenger,  but 
not  the  risk  of  a  sudden  negligent  movement 
at  the  very  place  where,  and  moment  when, 
it  should  have  stopped,  and  where,— In  view 
of  the  conmionly  known  custom  of  passengers 
on  street  cars,  permitted,  if  not  actually  en- 
couraged by  the  companies,— those  In  charge 
of  the  train,  after  having  been  notified  to  stop, 
should  have  known  of  the  position  of  the 
pUintiS." 

The  witness.  Brooks,  for  the  defendant, 
was  the  condnctor  on  the  train.  Through  his 
negligence,  as  the  evidence  tended  to  show, 
James  was  carried  beyond  his  destination. 


and  tbns  he  contributed  certainly  though  not 
proximately  to  the  Injury  which  caused  his 
death.  He  testified  that  deceased  was  drunk, 
used  profane  language  on  the  cars,  and  mis- 
behaved himself  in  making  faces,  while  he 
was  on  the  platform,  at  some  colored  women 
inside  the  car.  There  was  evidence  tending 
to  show  that  these  statements  were  not  tme. 
The  argument  of  counsel  excepted  to,  was 
based  on  this  evidence,  and  be  had  the  right 
to  state  any  inferences  the  evidence  afforded, 
even  if  reflective  on  the  witness,  to  aid  the 
Jury  in  arriving  at  a  correct  conclusion.  Mec- 
tric  Co.  T.  Wildman  (Ala.)  24  South.  MS; 
Brown  t.  State,  25  South.  1t44. 

The  court.  In  its  oral  charge,  stated  that 
"some  of  the  testimony  offered  by  the  defend- 
and  tends  to  show  that  the  car  stopped  at 
Thirty-Ninth  street  station."  It  is  Insisted 
that  the  use  of  the  word  "some"  in  the  charge 
rendered  It  erroneous,  for  that  each  of  the 
five  witnesses  examined  by  defendant  ties- 
tifled  that  the  car  stopped  at  said  station. 
In  this,  counsel  have  faUen  into  Inadvertent 
error.  Dickinson,  who  was  a  passenger  and 
examined  by  defendant,  did  not  testify  posi- 
tively that  the  car  stopped,  but  stated,  that 
to  the  best  of  his  recollection,  the  train  stop- 
ped at  the  station.  Moreover,  the  court  did 
not  charge,  that  some  of  defendant's  witness- 
es testified  that  the  car  stopped,  but  that  some 
of  the  testimony  offered  by  defendant  tended 
to  show  that  the  car  stopped.  This  state- 
ment was  literally  true.  All  the  testimony 
offered  by  defendant  was  not  introduced  to 
show,  and  did  not  tend  to  show,  that  the 
train  stopped. 

The  other  part  of  the  oral  charge  excepted 
to,  that  "some  of  the  witnesses  [for  plaintiff] 
testifying  that  it  [the  train]  so  nearly  stopped, 
that  its  motion  was  almost  imperceptible,"  is 
quite  as  unsubstantial  as  the  foregoing  ex- 
ception. In  point  of  fact,  one  of  the  plain- 
tiff's witnesses,  P.  D.  Self,  testified,  that  the 
car  "rolled  by  the  station  about  10  or  15  feet 
and  then  slowed  up  almost  to  a  standstill.  It 
was  hard  to  tell  whether  It  was  going  or 
standing  still."  A  fair  construction  of  this 
language  would  be  "that  its  motion  was  al- 
most Imperceptible."  But,  more  than  that, 
the  court,  after  using  that  expression,  added, 
"I  believe  that  was  the  language  of  the  wit- 
ness. Lest  I  trench  upon  your  province,  how- 
ever, I  withdraw  that  statement  from  yon, 
and  simply  say,  that  the  testimony  of  some 
of  the  witnesses  for  the  plaintiff  tends  to 
show  that  some  feet  beyond  Thirty-Ninth 
street  crossing,  the  cars  slowed  up,"  and  that 
statement  was  literally  true.  It  was  not  with- 
out the  province  of  the  court  to  state  to  the 
jury  the  undisputed,  as  well  as  the  disputed 
evidence.    Code  1896,  |  S326. 

There  was  no  error  In  those  portions  of  the 
court's  charge,  made  the  basis  of  assignments 
4  and  6.  These  charges  are  consistent  with 
principles  decided  In  Watklns'  Case,  supra. 
The  fact  that  deceased  bad  a  single  bundle 
under  his  left  arm  whtla  on  the  train,  which 
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one  of  the  witnesses  stated  looked  like  dry 
goods,  and  about  8  inches  in  diameter  by  10 
or  12  In  length,  was  not  shown  to  have  Incum- 
bered him  at  all.  The  charge  fairly  left  to 
the  Jury  the  question  of  contributory  negli- 
gence In  attempting  to  alight  from  the  car 
before  It  came  to  a  full  stop. 

There  was  no  vice  In  the  other  jtart  of  the 
oral  charge,  assigned  as  No.  6.  The  court  had 
Just  charged  the  Jury  that  it  was  negligence 
in  the  deceased  to  ride  on  the  rear  platform, 
and  then  follows  the  part  of  the  charge  ex- 
cepted to,  tIz.:  "Then  the  question  for  you 
to  determine  is,  whether  or  not  the  want  of 
care  on  his  part  contributed  proximately  to 
his  Injury.  Would  his  Injuries  have  been  in- 
flicted anyway,  whether  he  was  riding  on 
the  rear  platform  or  not?  If  they  would,  why 
then,  that  would  not  be  the  proximate  con- 
tributory cause."  We  fall  to  discover  that 
there  was  any  error  in  this  instruction.  It 
is  well  understood  that  negligence  which  did 
not  contribute  proximately  to  the  Injury  will 
not  defeat  a  recovery. 

The  court  at  the  request  of  defendant,  the 
plaintlfTs  counsel  consenting  thereto,  charged, 
"that  the  undisputed  evidence  shows  that 
Lewis  H.  James  was  guilty  of  negligence  in 
riding  on  the  platform  or  steps  of  the  car 
against  or  In  violation  of  the  rules  of  the  de- 
fendant" 

The  court  gave  at  the  instance  of  plaintiff, 
as  would  seem  in  connection  with  the  fore- 
going, two  charges  to  which  defendant  ex- 
cepted. These  charges,  when  referred  to  the 
evidence  In  the  case,  were  proper  instructions. 

The  first  charge  asked  by  defendant  was 
properly  refused,  if  for  no  other  reason,  for 
that  it  did  not  hypothesize  deceased's  riding 
on  the  platform  as  the  proximate  cause  of  his 
injury.  Thompson  v.  Duncan,  76  Ala.  S34; 
McDonald  v.  RaUway  Co.,  110  Ala.  161,  20 
South.  317. 

The  remaining  refused  charges  all  present 
in  one  form  or  another,  and  more  or  less 
plainly,  the  same  question,— whether  It  is  con- 
tributory negligence  for  a  passenger  when  ap- 
proaching his  destination  to  attempt  to  leave 
a  moving  train,  or  to  go  upon  the  platform  or 
steps  while  the  same  is  slowing  up  for  the 
station.  This  question,  as  we  have  seen,  has, 
by  the  decisions  of  this  court  above  referred 
to,  been  settled  adversely  to  appellant 

We  find  no  error  in  the  rulings  of  the  court 
below  in  the  trial  of  the  cause,  nor  in  over- 
ruling the  motion  for  a  new  trial. 

Affirmed. 


(121  Ala.  197) 

WEINGARTEN  et  al.  v.  MARCUS  et  aL 

(Supreme  C!oart  of  Alabama.    April  19,  1899.) 

FRi.nDUi.BNT  CosYnxvcsa — CoNrissioN  ofJudo- 
KKNT — Remedy — EquiTi. 

1.  A  confession  of  judgment  on  a  simulated 
debt  is  invalid  as  against  existing  creditors. 

2.  A  transfer  of  goods  to  one  alleged  to  be  a 
secret  partner  of  the  transferror  may  be  at- 
tacked as  fraudulent  by  creditors  of  the  trans- 


ferror by  a  bin  In  equity,  notwithstanding  the 
existence  of  a  remeay  at  law  against  the  al- 
leged secret  partner,  since  Code,  §818,  gives  t» 
simple  contract  creditors  the  remedy  in  chan- 
cery to  subject  projierty  fraudulently  coaveyed 
by  the  debtor  to  the  payment  of  their  debts. 

Appeal  from  city  court  of  Birmingham;  W. 
W.  Wilkerson.  Judge. 

Bill  by  Levi  Weingarten  and  others  against 
S.  Marcus,  Jr.,  and  others.  From  a  decree 
dismissing  the  bill,  complainants  appeal.  Re- 
versed. 

The  bill  In  this  case  was  filed  by  creditors 
of  S.  Marcus,  Jr.,  alleging  that  the  latter  had 
confessed  Judgments  in  favor  of  several  dif- 
ferent parties,  Including  Ike  Adler;  that  all 
of  said  Judgments  were  frandulent  and  void; 
that  execution  had  been  Issued  thereon,  and 
levied  on  a  stock  of  goods  belonging  to  said 
Marcus,  which  was  at  that  time  In  the  pos- 
session of  said  sherift  under  said  levies;  and 
that  if  he  was  allowed  to  sell  the  property, 
and  pay  over  the  money,  complainants  would 
be  without  relief,  and  would  lose  their  debts. 
All  of  the  plaintiffs  In  said  Judgments  and 
George  M.  Morrow,  sheriff,  were  made  parties 
defendant  The  prayer  of  the  bill  was  that 
the  Judgments  might  be  set  aside  and  the 
property  levied  on  condemned  to  the  satisfac- 
tion of  complainants'  demands;  that  in  the 
meantime,  if  the  sheriff  should  have  sold  said 
goods,  he  be  required  to  hold  the  proceeds  of 
sale  to  satisfy  the  claims  of  orators,  and  that 
the  other  defendants  be  held  trustees  In  In- 
vltum  of  said  property.  The  bill  was  after- 
wards amended  by  striking  out  all  the  parties 
defendant  except  Ike  Adler.  In  the  amended 
bill  it  was  alleged  that  Marcus  had  fraudu- 
lently confessed  Judgment  In  favor  of  Adler, 
and  that  execution  had  Issued  on  such  Judg- 
ment and  had  been  levied  on  the  stock  of 
goods  of  Marcus;  that  said  stock  had  been 
sold  by  the  sheriff,  and  had  been  purchased 
by  Adler.  It  was  further  averred  that  said 
Ike  Adler  had  been  secretly  Interested  In  the 
business  carried  on  by  Marcus  on  account  of 
which  complainants'  debts  were  contracted, 
and  was  Interested  in  the  business;  that  the 
debt  on  which  the  Judgment  was  confessed 
was  simulated,  and  used  fraudulently  to  trans- 
fer the  property  to  Adler.  There  were  other 
allegations  of  fraud,  not  necessary  to  be  stat- 
ed. The  defendant  Ike  Adler  moved  to  dis- 
miss the  bill  for  the  want  of  equity.  Upon 
the  submission  of  the  cause  upon  this  motion 
the  court  sustained  the  motion,  and  ordered 
the  bill  dismissed,  the  complainants  being  al- 
lowed 30  days  within  which  to  amend.  From 
this  decree  the  present  appeal  is  prosecuted, 
and  the  rendition  thereof  is  assigned  as  error. 

MountJoy  &  Tomlinson,  for  appellants.  Ca- 
boniss  &  Weakley,  for  appellees. 

SHARFE,  J.  The  bill  contains  ample  aver- 
ments to  bring  the  case  within  section  818 
of  the  Code.  Besides  the  charge  of  actual 
fraudulent  intent  actuating  the  confession  of 
Judgment  In  favor  of  defendant  It  la  alleged 
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that  the  debt  upon  which  the  Judgment  was 
founded  was  simulated,  which  fact  would  of 
Itself  Tltlate  the  transaction  as  against  exist- 
ing creditors.  By  the  uniform  decisions  of 
this  court  a  suit  which  Is  coUuslve,  being  be- 
gun and  carried  on  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  credltoia  by  the 
creation  of  a  lien  upon  the  property  of  the 
debtor,  or  by  placing  the  property  in  the  cus- 
tody of  the  law,  or  otherwise  obstructing  the 
collection  of  rightful  claims,  is  as  rigidly  con- 
demned by  the  statute  as  a  fraudulent  con- 
veyance In  contract  form.  Cartwrlght  T. 
Bamberger,  90  Ala.  405,  8  South.  264;  Bam- 
berger V.  Voorhees,  99  Ala.  292,  13  South.  305; 
Alabama  Nat.  Bank  v.  Mary  Lee  Coal  &  RaU- 
way  Co.,  108  Ala.  288,  19  South.  404;  Comer 
T.  Heldclbach,  100  Ala.  220,  19  South.  719; 
Pollak  Co.  V.  Muscogee  Mfg.  Co.,  108  Ala.  467, 
18  South.  611;  Bank  v.  lauchelmer,  102  Ala. 
4H  14  South.  776;  Stelner  v,  Parker,  108 
Ala.  357,  19  South.  386.  It  is  not  claimed  by 
complainants  that  the  specific  gooda  can  be 
reached  under,  this  bill,  to  which  the  trans- 
feree corporation  is  not  a  party,  and  any  re- 
lief under  it  must  be  by  personal  decree  en- 
forceable by  execution  as  upon  a  judgment  at 
law.  Therefore  appellee  Insists  that,  in  view 
of  the  allegation  In  the  bill  to  the  effect  that 
he  was  secretly  Interested  as  a  partner  of 
Marcus,  appellants'  remedy  at  law  is  ade- 
quate; a  personal  Judgment  at  law  and  exe- 
cution being  as  eSectlre  for  the  collection  of 
the  debt  as  a  personal  decree  and  execution  In 
equity.  It  is  the  general  rule  that  fraud  U 
cognizable  in  eqnlty  only  when  the  law  court 
la  without  power  to  afford  the  peculiar  relief 
■ought,  and  that  rule  would  seem  to  apply  to 
this  case  unless  avoided  by  the  statute  con- 
ferring upon  the  chancery  court  the  Jurisdic- 
tion Invoked  by  this  bill.  Originally,  only 
Judgment  creditors  who  had  exhausted  their 
legal  remedy  could  come  into  equity  to  sub- 
ject to  their  debts  property  which  had  been 
fraudulently  conveyed  by  their  debtors.  Sec- 
tion 818  of  the  Code  gave  to  simple  contract 
creditors  the  remedy  in  chancery  to  discover 
or  to  subject  sach  property  to  the  payment  of 
their  debts.  When  a  case  falls  within  the 
statute,  the  Jurisdiction  of  the  chancery  court 
attaches  by  Its  express  provision,  independent 
of  its  original  Jurisdiction  respecting  fraud. 
In  Railway  Co.  v.  McKenzIe,  85  Ala.  548,  5 
South.  324,  referring  to  section  818  of  the 
Code,  this  court,  by  Chief  Justice  Stone,  said: 
"The  only  claim  of  equitable  ground  in  that 
statute  was  the  fraud  hnputed,  which  Is  not 
always  and  per  se  a  subject  of  equity  Juris- 
diction. A  majority  of  this  court  so  decided 
In  Smith's  Ex'r  v.  Cockrell,  66  Ala.  64.  See, 
also,  2  Pom.  Kq.  Jur.  §  014,  and  note.  In  the 
absence  of  statute  It  Is  certainly  not  a  ground 
of  equitable  Jurisdiction  when  the  gravamen 
of  the  complaint  Is  that  tangible  personal 
property  has  been  conveyed  in  fraud  of  cred- 
itors. Yet  through  all  these  years  relief  has 
been  granted  to  creditors  without  a  lien  In  the 
chancery  court,  and  under  that  statute."    It 


has  been  held  by  this  court  that  the  remedy 
extends  to  the  value  as  well  as  to  the  pro- 
ceeds of  such  property  converted  by  a  fraudu- 
lent grantee.  Dickinson  v.  Bank,  98  Ala.  546, 
14  South.  650.  In  that  case  it  was  said: 
"The  proceeds  of  property  fraudulently  con- 
veyed 'in  the  hands  of  the  fraudulent  grantee 
may  be  condemned  and  ordered  paid  to  the 
creditor,  or  the  right  enforced  against  the 
vendee  by  personal  decree  and  execution.  So, 
also,  if  the  goods  have  been  otherwise  con- 
verted or  appropriated  by  the  fraudulent  gran- 
tee, he  is  liable  upon  an  accounting  by  per- 
sonal decree  and  execution  to  pay  the  value 
thereof  in  discharge  of  the  claims  of  the 
creditor."  It  results  from  such  construction 
of  the  statute  that  the  Jurisdiction  conferrea 
by  it  upon  the  chancery  court  Is  not  depend- 
ent upon  the  character  of  the  relief  which  may 
be  afforded,  but  attaches  to  relieve  againat 
the  particular  class  of  fraud  there  mentioned 
by  any  appropriate  process  and  decree.  A 
transfer  of  partnership  goods  to  an  Individual 
member  of  the  firm  may  be  fraudulent  as  to 
creditors,  and  therefore  within  the  Jurisdiction 
given  by  the  statute.  The  remedy  at  law 
against  the  alleged  secret  partner  was  not  ex- 
clusive. The  right  of  election  existed  on  the 
part  of  complainants  to  regard  the  ostensible 
partner  with  whom  they  contracted  as  their 
sole  debtor  and  the  secret  partner  as  a  stran- 
ger. Ex  parte  Hodgklnson,  19  Yes.  294;  Ex 
parte  Norfolk,  Id.  454.  The  bill  is  not  without 
equity,  and  the  decree  of  dismissal  must  be 
reversed.  The  cause  will  be  remanded  to  the 
City  court    Beversed  and  remanded. 


(m  Ala.  158) 
SHORTER  V.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Alabama.    April  19,  1889.) 
'EUiLBOi.va — ^Dai.TH  or  BaAxaitui — Contbibutobt 

NBQLiaBNCB — ^EVISENOB — HaBHLESS  EBBOB. 

1.  In  an  action  for  causing  the  death  of  a 
brakeman  killed  between  cars  while  attempting 
to  couple  them,  when  one  of  them  was  in  mo- 
ticm,  a  rule  of  the  railroad  company  prohibiting 
brakemen  from  going  between  cars  while  coup- 
ling them  is  admissible  on  an  issue  of  con- 
tributory negligence. 

2.  A  brakeman  having  entire  charge  of  a 
car  approaching  another,  and  falling  to  so 
regulate  the  speed  of  the  former  as  to  give  him- 
self time  to  set  the  coupling  pin  in  the  latter, 
is  guilty  of  contribufbry  negligence,  precluding 
a  recovery  for  his  death,  by  the  falling  on  him 
of  a  load  from  the  former  while  he  was  setting 
the  pin. 

3.  A  brakeman  failing  to  ase  a  coupling  stick 
with  which  he  is  provided  is  guilty  of  contribu- 
tory negligence,  precluding  a  recovery  for  his 
death  while  he  was  guiding  the  coupling  link 
with  his  hands. 

4.  A  judgment  will  not  be  reversed  for  erro- 
neous admission  of  evidence,  where  appellee 
would  have  been  entitled,  to  an  affirmative 
charge  if  the  evidence  had  been  rejected. 

Appeal  from  city  court  of  Birmingham;  H. 
A.  Sharpe,  Judge. 

This  action  was  brought  by  the  appellant, 
Phillip  Shorter,  as  administrator  of  the  estate 
of  Jacob  Shorter,  deceased,  against  the  South- 
ern Railway  Company,  to  recover  damages  for 
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the  alleged  negligent  killing  of  the  plaintiff's 
intestate.  The  defendant  pleaded  the  general 
issue  and  contributory  negligence  on  the  part 
of  plaintiff's  intestate.  The  undisputed  erl- 
dence  shows:  The  plaintiff's  Intestate,  who 
was  a  brakeman  In  the  defendant's  service, 
was  riding  a  flat  car  loaded  with  car  wheels 
and  trucks  down  to  make  a  coupling  between 
the  flat  car  and 'one  of  14  standing  cars  on  a 
side  track,  in  the  daytime.  The  flat  car  had 
Just. been  "kicked"  into  the  siding  by  the  as- 
sistance of  the  plaintiff's  intestate,  and  was 
going  at  a  rate  of  speed  rariously  estimated 
at  from  four  to  six  or  seven  miles  an  hour; 
and  after  it  was  kicked  it  was  exclusively  un- 
der the  charge  and  control  of  plalntltTs  intes- 
tate, who  could  stop  it  altogether  or  regulate 
its  speed,  as  he  chose,  by  means  of  a  brake 
which  was  in  good  order,  and  which  was  lo- 
cated at  one  end  of  the  car.  The  trucks  and 
wheels  were  kept  in  position  at  each  end  of  the 
car  by  a  heavy  piece  of  timber  laid  across  the 
floor  of  the  car  against  which  the  wheels  rest- 
ed, the  timbers  themselves  resting  against  up- 
right oaken  stanchions,  two  at  each  end,  and 
one  at  or  near  each  comer  of  the  car;  the  stan- 
chions being  3%  or  4  Inches  In  thickness,  trim- 
med down  at  the  end,  which  fitted  into  the 
pockets  fixed  into  the  body  of  the  car  for  hold- 
ing them.  Just  before  the  moving  car  got  to 
the  standing  cars,  the  deceased  Jumped  off 
the  moving  car,  ran  ahead  of  it,  and  in  front 
of  it,  and  went  in  entirely  between  the  cars 
which  were  to  be  coupled  together,  although 
he  had  a  coupling  stick  in  his  right  hand,  and 
attached  to  his  wrist  by  a  string,  furnished 
him  to  prevent  going  between  the  cars  to  cou- 
ple them,  and  almost  immediately  thereafter 
the  cars  came  together,  and  the  man's  chest 
and  body  were  crushed  in  the  collision  In 
some  way,  so  that  he  died  In  a  short  while. 
It  was  unnecessary  for  him  to  have  gone  in, 
in  such  manner,  between  the  cars,  in  order  to 
have  performed  his  duty  of  making  the  coup- 
ling. After  the  accident,  the  deceased  was 
found  lying  outside  of  the  rails  of  the  track, 
he  having  stepped  out  from  between  the  cars 
before  he  fell,  both  stanchions  at  the  end  of 
the  car  nearest  the  standing  cars  were  found 
broken  off  even,  or  almost  even,  with  the 
pockets  holding  them,  the  crosspiece  was  lying 
across  the  track,  and  the*front  pair  of  trucks 
had  rolled  off  the  end  of  the  car,  and  the  axle 
was  resting  on  the  drawhead  of  the  flat  car. 
The  wheels  were  33  Inches  In  diameter.  There 
was  a  written  contract  of  employment  be- 
tween deceased  and  the  railway  company, 
which,  among  other  things,  prohibited  him  (1) 
from  coupling  cars  except  with  a  stick;  (2) 
from  going  between  cars,  under  any  circum- 
stances, for  the  purpose  of  coupling  when  an 
engine  was  attached  to  such  cars  or  train,  to 
the  observance  of  which,  and  other  require- 
ments of  the  contract,  he  bound  himself  in  con- 
sideration of  being  employed;  (3)  which  spec- 
ified that  the  employe  understood  that  the 
danger  of  going  between  cars  to  couple  them 
mas  greatly  increased  by  the  fact  of  many 


foreign  cars  having  no  bumpers  attiiched  to 
them;  (4)  that  no  conductor  or  engineer  bad 
the  right  or  authority  to  alter,  amend,  or  sus- 
pend any  of  these  provisions,  or  to  discharge 
or  punish  the  employs  for  observing  these  pro- 
visions. This  contract  was  in  force  at  the 
time  of  the  accident  Upon  the  defendant 
offering  to  introduce  this  contract  In  evidence, 
the  plaintiff  objected.  The  conrt  overruled 
the  objection,  and  the  plaintiff  duly  excepted. 
Three  printed  rules  of  defendant,  of  which 
deceased  was  Informed,  and  which  were  de- 
scribed as  "K,"  "L,"  and  "M,"  were  also  In 
force  at  the  time  of  the  accident  Rule  "V 
required  that  every  employ^  must  exercise  the 
utmost  caution  to  avoid  injury  to  himself  or  to 
his  fellows,  "especially  in  the  switching  of 
cars,  and  in  all  movements  of  trains,  which 
work  each  employs  must  look  after,  and  be 
responsible  for  his  own  safety";  and  called 
the  employe's  attention  to  the  fact  that 
"Jumping  on  or  off  trains  or  engines  In  mo- 
tion, getting  between  cars  in  motion  to  couple 
or  uncouple  them,  and  all  similar  imprudences 
are  dangerous,  and  in  violation  of  duty."  Up- 
on the  defendant  offering  to  introduce  in  evi- 
dence the  rules  "K,"  "L,"  and  "M,"  the  plain- 
tiff objected  to  their  Introduction,  npon  the 
grounds  that  they  were  nnreasonable,  imma- 
terial, and  irrelevant  The  court  overruled 
this  objection,  and  the  plaintiff  duly  except- 
ed. There  was  testimony  introduced  on  the 
part  of  the  plaintiff  tending  to  show  that  the 
stanchions  which  supported  the  truclu  on  the 
moving  car  were  rotten,  and  that  when  a 
moving  car  struck  a  stationary  car  these 
stanchions  broke,  and  the  trucks  fell  npon  the 
defendant  and  they  caused  the  Injnry.  Upon 
the  introduction  of  all  the  evidence,  the  court 
at  the  request  of  the  defendant,  instructed  the 
Jury  as  follows:  "If  the  Jury  believe  the  evi- 
dence, they  mnst  find  a  verdict  for  the  de- 
fendant" To  the  giving  of  this  charge  the 
plaintiff  duly  excepted.  There  were  verdict 
and  Judgment  for  the  defendant  The  plain- 
tiff appeals,  and  assigns  as  error  the  rulings 
of  the  trial  conrt  to  which  exceptions  were 
reserved.    Affirmed. 

Bowman  &  Harsh,  for  appellant  Smith 
&  Weatherly,  for  appellee. 

McCLEDLAN,  0.  J.  We  construe  rule 
"ti,"  introduced  In  evidence  by  the  defendant 
to  prohibit  getting  between  cars,  either  of 
which  is  in  motion,  to  couple  or  uncouple 
them.  The  deceased  got  between  cars,  one 
Of  which  was  in  motion,  to  couple  them,  and 
was  killed  in  consequence  of  being  there. 
This  rule  was  pertinent,  therefore;  and.  In 
view  of  It  we  concur  with  the  trial  court  in 
holding  that  he  was  guilty  of  contributory 
negligence,  barring  plaintiff's  recovery  in  this 
action.  Whether  he  was  between  this  cars  for 
the  purpose  of  setting  the  coupling  pin  or  of 
guiding  the  link  Is  Immaterial.  If  It  was  nec- 
essary for  him  to  go  In  there  to  set  the  pin, 
he  should  have  done  this  before  the  cars 
came  dangerously  near  to  each  other,  and. 
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having  entire  control  of  the  moring  car  by 
means  of  a  brake,  he  might,  had  he  been  duly 
careful,  have  regulated  Ita  approach,  so  as  to 
have  afforded  time  for  him  to  have  set  the 
pin  and  to  have  withdrawn  his  body  before 
the  cars  came  together.  Not  to  so  control  It, 
and  to  go  In  to  set  the  pin,  when,  la  conse- 
quence of  his  own  want  of  care  In  not  prop- 
erly regtdatlng  Its  approach,  he  could  not 
withdraw  before  the  collision,  was.  In  view  of 
the  rule,  at  least  proximate  contributory  neg- 
ligence on  his  part  On  the  other  hand,  hav- 
ing a  coupling  Btli^  and  being  under  a  duty 
to  use  It,  there  could  have  been  no  necessity 
tor  him  to  go  between  the  cars  In  the  man- 
ner the  nncontroverted  evidence  shows  he  did 
for  the  purpose  of  guiding  the  link;  and.  If  he 
went  In  there  for  that  purpose,  he  was  like- 
wise guilty  of  proximate  contributory  negli- 
gence in  exposing  his  person,  in  violation  of 
the  rule  and  without  necessity,  to  the  peril 
which  killed  him. 

We  attach  no  importance  to  the  fact  that 
death  was  caused  by  the  dislocation  and  fall- 
ing of  the  truclEs  with  which  the  moving  car 
was  loaded.  The  car  and  its  load  constituted 
one  thing.  The  load  was  a  part  at  the  car. 
The  load  and  the  car  together  made  up  the 
element  of  danger  which  the  rule  forbade  de- 
ceased to  encounter  as  he  did,  and  It  was,  in 
the  sense  of  the  rule,  the  moving  car  which 
produced  the  result  complained  of.  Had  the 
trucks  not  fallen,  but  deceased  had  come  to 
bis  death  by  reason  of  their  being  on  the  car, 
it  could  not  be  insisted  that  the  violation  of 
tbe  rule  was  not  the  proximate  cause  of  his 
death;  and  had  the  car  not  been  freighted  at 
all,  but  the  Injury  had  been  lafllcted  by  tome 
part  of  it  being  torn  by  the  violence  of  the 
collision  away  from  It,  and  hurled  against  the 
deceased,  mashing  him  against  the  other  car, 
and  killing  him,  It  could  not  be  reasonably 
contended  that  such  injury  waa  not  Incident 
to  his  being  between  the  cars,  in  violation  of 
the  rule.  The  evidence  Is  without  conflict 
that  deceased's  whole  body  was  between  the 
cars  at  the  moment  they  came  together.  All 
occasion  there  could  have  been  for  his  offices 
between  tbe  cars  at  that  time  was  to  guide 
the  link  into  the  drawhead.  With  the  aid  of 
the  stick  .which  he  had,  and  which  It  was  his 
duty  to  use,  the  evidence  is  without  conflict 
Jn  showing  tliat  he  could  have  performed  this 
service  without  placing  his  body  where  it 
would  be  and  was  mashed  between  the  fall- 
ing trucks  and  the  other  car.  There  Is  noth- 
ing, therefore,  appearing  from  the  evidence  to 
at  all  palliate  his  violation  of  the  rule,  or  to 
relieve  bis  forbidden  act  of  its  negligent  char- 
acter. Whatever  might  be  said,  la  the  ab- 
sence of  the  rule  to  which  we  have  referred, 
as  to  whether  his  act  was  negligent  per  se, 
with  the  rule  and  Its  palpable  violation  be- 
fore the  Jury,  the  dty  court  properly  gave 
the  affirmative  charge  for  the  defendant.  If 
tb«  court  erred  In  any  of  its  rulings  on  tes- 
timony. It  was  error  without  Injury.  With 
all  the  evidence  admitted  against  plaintiff's 


objection— except  rule  "I***  which  we  have 
held  to  have  been  properly  admitted— out  of 
the  case,  and  the  evidence  offered  by  plain- 
tiff which  was  excluded  on  defendant's  objec- 
tion before  the  Jury,  the  court  should  still 
have  given  the  affirmative  charge  for  the  de- 
fendant   Affirmed. 


(UIAU 
JOBDAN  et  aL  t.  JORDAN  et  sL 


4U) 


(Supreme  Oonrt  of  Alabama.     May  16,  1889.) 
Bbotvsitb    AppontTM»NT— Nacaparrr— fowaa  ov 

COUBT. 

Where  a  bill  for  the  sale  of  partnership 
lands  did  not  aver  facts  showing  the  necessity 
for  tbe  app<^ntment  of  a  receiver,  and  the  stip- 
ulation on  which  the  decree  was  entered  did  not 
provide  for  such  appointment,  the  court  had  no 
authority  to  make  it 

Appeal  from  chancery  court,  Miir»h»ii  coun- 
ty; W.  H.  Simpson,  Jddge. 

Bill  by  Annie  Jordan  and  others  against 
W.  O.  Jordan  and  others.  There  was  a  de- 
cree for  complainants,  and  respondents  ap- 
peal.   Modlfled. 

The  bin  was  Ued  for  the  aettlement  of  the 
partnership  of  Jordan,  Manning  ft  Co.,  said 
partnership  having  been  composed  of  David 
0.  Jordan,  Thomas  J.  Cochran,  James  L.  Jor- 
dan, and  William  Manning,  all  of  whom  were 
dead  at  the  time  of  the  flling  of  the  bill  ex- 
cept WUliam  Manning.  Upon  the  bearing  of 
said  bill,  an  order  was  made,  as  thetein  pray- 
ed for,  appointing  one  Thomas  U  Farrow  as 
receiver  of  Jordan,  Manning  ft  Co.  There 
were  also  decrees  In  said  cause  ordering  the 
sale  of  the  personal  property  belonging  to 
said  firm,  and  a  decree  was  rendered  ordering 
a  reference  before  the  register  to  ascertain, 
and  for  him  to  report,  tbe  state  of  the  ac- 
counts, as  between  the  several  partners  of 
Jordan,  Manning  &  Co.,  On  July  2,  1897, 
under  the  direction  of  the  court,  Thomas  L. 
Farrow  ffied  his  account  of  receipts  and  dis- 
bursements, which,  by  tbe  register,  was  duly 
audited  and  allowed,  and  a  balance  was 
found  to  be  due  said  Thomas  L.  Farrow  for 
and  on  account  of  disbursements  made  by 
him  as  such  receiver.  This  report  of  the  reg- 
ister was  confirmed  by  a  decree  of  the  court 
On  January  18,  1899,  while  the  suit  was  still 
pending  In  the  court,  the  following  agree- 
ment was  entered  into  between  the  parties 
to  said  cause:  "In  this  cause  It  Is  agreed, 
by  and  between  all  of  the  parties  to  this  bill, 
both  complainants  and  defendants,  as  fol- 
lows: First  Ttiat  complainants  file  at  once, 
or  as  soon  as  practicable,  a  supplemental  bin 
in  this  cause,  setting  out,  as  near  as  can  be> 
a  complete  description  of  all  of  the  real  es- 
tate belonging  to  tbe  late  partnership  busi- 
ness of  Jordan,  Manning  &  Co.,  for  the  wind- 
ing up  of  which  this  suit  was  brought;  said 
supplemental  bill  to  pray  for  an  order  of  sale 
of  said  lands  for  the  purpose  of  paying  the 
amount  due  Thomas  L.  Farrow,  receiver,  ac- 
cording to  the  report  >of  the  register  hereto- 
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fore  filed,  and  the  decree  of  the  chancellor 
thereon,  and  other  costs  that  may  be  due 
herein,  and  for  the  further  and  other  pur- 
pose of  division  among  those  entitled  there- 
to according  to  tbelr  respectlTe  Interests. 
Second.  That,  on  the  filing  of  said  supple- 
mental bUl,  a  decree  he  entered  without  fur- 
ther delay,  and  without  the  Issuance  of  any 
other  or  further  notice  or  summons;  this 
agreement  being  talien,  treated,  and  accepted 
as  a  confession  of  said  supplemental  bill. 
That  said  decree  direct  the  sole  of  said  lands 
for  the  puri>o8e8  above  set  out,  and  may  be 
rendered  by  th6  chancellor  In  term  time  or  In 
vacation,  whenever  submitted  to  him.  Third. 
That  said  decree  direct  that  said  lands  be 
sold  at  public  auction,  in  front  of  the  court- 
house door  In  said  county,  after  thirty  days' 
notice  by  publication  In  some  newspaper  pub- 
lished In  said  county,  for  one-third  cash,  the 
balance  \n  two  equal  annual  installments, 
with  the  legal  rate  of  Interest,  with  the  re- 
tention of  a  vendor's  Hen  and  two  approved 
sureties.  Fourth.  That  the  chancellor  refer 
it  to  the  register  to  ascertain  what,  if  any, 
rents  have  been  received  by  the  said  Thomas 
Ik  Farrow  on  lands  belonging  to  said  Jor- 
dan, Majining  &  Co.  since  the  last  accounting 
by  him  as  such  receiver."  In  obedience  to 
this  agreement,  Annie  Jordan,  and  the  other 
children  of  James  L.  Jordan,  deceased, 
through  their  guardian,  Thomas  L.  Farrow, 
and  others,  filed  the  present  supplemental 
bill  against  the  other  parties  In  the  original 
suit,  setting  out  the  facts  as  above  stated. 
The  prayer  of  this  supplemental  bill  was  as 
follows:  "Your  orators  pray  that,  by  decree 
of  this  court,  the  said  lands  be  ordered  sold 
for  the  purpose  of  paying  ofF  and  discharging 
said  costs,  debts,  and  charges,  and  for  the 
purpose  of  distribution  among  those  entitled 
thereto,  and  that  it  be  referred  to  the  regis- 
ter to  ascertain  and  report  what  amounts,  if 
any  rents,  have  been  received  by  Thomas  L. 
Farrow  since  bis  last  accounting  as  receiver, 
and  what  amounts,  If  any,  he  has  expended 
In  necessary  repairs,  or  in  the  payment  of 
taxes,  and  the  discharging  of  any  Hens  or  in- 
cnmbrances  on  said  lands  by  reason  of  any 
unpaid  taxes  or  otherwise,  and  for  such  oth- 
er and  further  relief  as  may  be  Just  and  equi- 
table and  proper  In  the  premises."  Upon  the 
submission  of  the  cause  upon  the  pleading 
and  the  written  agreement  of  the  parties,  as 
above  set  out,  the  chancellor  rendered  a  de- 
cree ordering  (1)  that  the  lands  described  In 
the  supplemental  bill  of  complaint  be  sold 
for  the  purpose  of  paying  the  amount  due 
Thomas  L.  Farrow  as  receiver  and  the  other 
charges  and  costs  that  may  be  due  in  said 
suit;  (2)  that  the  lands  be  sold  at  public 
auction;  (8)  that  Thomas  L.  Farrow  be  ap- 
pointed receiver  for  the  purpose  of  selling 
said  lands,  and  collecting  the  deferred  pay- 
ments and  rents  on  said  lands;  (4)  that  the 
receiver  report  to  the  next  term  his  actions 
under  this  decretal  order;  (6)  that  he  report 
to  the  register,  as  soon  as  practicable  after 


sale,  a  statement  of  the  rents  received  by 
him;  and  (6)  that  said  Thomas  L.  Farrow  be 
directed  to  enter  Into  a  bond,  conditioned  and 
payable  as  the  law  requires,  in  the  sum  of 
16,000.  From  this  decree  the  respondents  ap- 
peal, and  assign  the  rendition  thereof  as  er- 
ror. 

O.  D.  Street,  for  appellants.  Lusk  &  Bdl, 
for  appellees. 

TTSON,  J.  The  supplemental  bin  in  this 
cause  was  filed  and  submitted  In  vacation 
pursuant  to  a  written  agreement  signed  by  the 
respondents.  By  the  agreement  It  was  ex- 
pressly agreed  the  purposes  for  which  the  biU 
was  to  be  filed,  and  that  upon  its  filing  a  de- 
cree should  be  rendered  in  vacation,  ordering 
that  the  lands  be  sold.  In  accordance  with 
the  terms  of  the  agreement,  the  cause  was 
submitted  by  the  comi>Iainants  upon  the  bOI 
and  agreement  in  vacation  to  the  chancellor 
for  decree.  By  the  filing  of  the  agreement, 
and  a  submission  of  the  cause  upon  their  bill 
and  agreement,  the  complainants  were  con- 
clusively precluded  from  ever  attacking  the 
decree.  In  so  far  as  It  is  within  the  scope  of 
the  bill  and  agreement.  The  decree  sought  to 
be  reviewed  by  this  appeal  was  rendered  by 
him  ordering  a  sale  of  the  lands  in  accordance 
with  the  averments  of  the  bill  and  the  terms 
of  the  written  agreement,  and  also  appointing 
one  Farror,  one  of  the  complainants,  as  re- 
ceiver for  the  puriwse  of  selling  the  lands.  It 
Is  that  portion  of  the  decree  appointing  Farror 
as  receiver  to  make  the  sale  of  the  lands  that 
the  appellants  assalL  There  Is  no  avermmt 
in  the  bill  of  any  facts  for  the  necessity  of 
the  appointment  of  a  receiver,  and  certainly 
there  is  nothing  in  the  agreement  between 
the  parties  which  can  be  construed  into  a 
consent  by  them  to  his  appointment;  and, 
unless  the  order  appointing  him  can  be  Justi- 
fied upon  one  or  the  other  of  these  grounds. 
It  was  erroneous.  It  may  be  regarded  as 
elementary  law  that  a  receiver  should  not  be 
appointed  except  upon  a  bill  or  petition  filed 
praying  It,  and  after  answer  thereto,  "unless 
the  necessity  be  of  most  stringent  character," 
wlOiout  consent  of  all  parties  to  the  record. 
Code,  I  799;  Meyer  v.  Johnston,  6S-  Ala.  349; 
Iron  Works  Co.  v.  Foster,  64  Ala.  822.  And 
besides,  Farror,  being  one  of  the  complainants 
In  the  cause  and  Interested  in  the  subject-mat- 
ter of  the  suit,  was  not  a  suitable  person  to 
act  as  receiver.  "A  receiver  aKXilnted  by  the 
court  should  be  capable,  honest,  impartial, 
and  wlthont  personal  Interest  to  serve." 
Btowah  MIn.  Co.  v.  WlUs  YaUey  MIn.  ft  Mfg. 
Co.,  106  Ala.  500,  17  South.  522. 

As  we  have  said,  there  being  no  averment 
In  tlie  bill  which  will  sustain  this  portion  of 
the  decree,  It  may  be  argued  that  the  agree- 
ment consenting  that  the  decree  of  sale  be 
ordered  by  the  chancellor,  and  nothing  said 
a».  to  whom  he  should  appoint  to  conduct  the 
side,  that,  therefore,  the  respondents  should 
he  held  to  have  consented  to  the  adoption  of 
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any  mode  which  the  chancellor  might  select. 
They  are  presumed  to  have  consented  that  the 
sale  be  made  under  the  direction  of  the  court, 
and  to  be  conducted  by  such  person,  to  be 
designated  by  the  chancellor,  as  Is  usual  In 
such  cases,  and  as  the  law  directs  In  cases 
Involving  no  extraordinary  necessity  for  a  re- 
ceiver. This  is  as  far  as  their  consent  can  be 
construed  to  extend.  There  was  nothing  in 
the  facts  or  pleading  before  the  court  which 
authorized  the  resort  to  the  extraordinary 
remedy  of  the  appointment  of  a  receiver,  and 
could  not  have  been  within  the  contemplation 
of  the  parties  when  the  agreement  was  made. 
The  portion  of  the  decree  appointing  the  re- 
ceiver was  not  only  beyond  the  purview  of  the 
bin,  but  outside  the  agreement 

The  decree  ordering  a  sale  of  the  lands  was 
correct  It  follows  that  that  portion  of  the 
decree  ordering  a  sale  of  the  lands  should  be 
allowed  to  stand,  and  the  portion  of  the  de- 
cree appointing  the  receiver  should  be  an- 
nulled. The  cause  Is  remanded.  In  order  that 
further  proceedings  may  be  had  In  conformity 
with  the  views  here  expressed.  T^e  costs  of 
this  appeal  are  Imposed  equally  upon  the  ap- 
pellants and  appellees.  Affirmed  In  part,  and 
reversed  In  part,  and  remanded. 

<m  Ala.  S4) 

LOmSVILLB  ft  N.  R.  00.  t.  HIMB. 
(Supreme  Court  of  Alabama.    May  9,  1890.) 

CUSBIBBS  —  PABSaiTGBBa    OK    TsaiOHT    TaUHS  — 

BjaoTioir  ov  Passbnskb— FuuLSiHe — Dxiu.aaB. 

1.  If  a  paasenger  holding  a  ticket  is  ejected 
from  a  train,  his  action  against  the  carrier  may 
be  either  in  tort  or  on  the  contract. 

2.  A  passenger  bonght  a  ticlcet  and  requested 
the  ticket  a^ent  to  procure  bim  a  permit  to 
ride  on  a  freight  train,  which  the  agent  prom- 
ised to  do,  and  give  the  permit  to  the  conductor. 
The  agent  procured  the  permit,  but  neglected  to 
give  ft  to  the  conductor,  in  consequence  of 
which  plaintiff  was  ejected  from  the  train. 
Held,  that  plaintiff  could  recover  of  the  carrier. 

3.  Plaintiff  obtained  a  ticket  of  defendant's 
agent,  who  promised  to  procure  plaintiff  a  per- 
mit to  ride  on  a  freight  train,  and  to  give  it  to 
the  condnctor,  but  the  agent  neglected  to  do  so. 
In  an  actitm  for  plaintiff's  Section,  held,  that 
defendant's  rule  prohibiting  passengers  from 
riding  without  permits,  and  plaintiff's  knowl- 
edge of  the  rule,  were  no  defense. 

4.  In  an  action  to  recover  for  wrongful  ejec- 
tion from  defendant's  train,  a  demurrer  will 
not  lie  to  a  part  of  the  complaint  as  the  rem- 
edy Is  by  motion  to  strike  out  the  objectionable 
parts. 

5.  Plaintiff,  who  was  wrongfully  ejected  from 
defendant's  freight  train,  was  entitled  to  re- 
cover all  damages  proximately  resulting  from 
the  wrong,  including  the  expense  and  incon- 
venience to  which  he  was  put  and  for  humilia- 
tion and  indignity  suffered  by  him. 

6.  Plaintiff  was  wrongfully  ejected  from  de- 
fendant's train,  but  was  Invited  by  the  con- 
dnctor to  re-enter  the  train,  which  the  passen- 
ger refused  to  do  until  the  train  was  backed  to 
where  he  was  standing.  'Eeld,  that  plaintiff 
could  not  recover  his  damage  resulting  from 
delay  in  bis  joamey. 

7.  Plaintiff,  who  was  wrongfully  ejected  from 
defendant's  train,  cannot  recover  damages  for 
humiliation  resulting  from  his  being  "guyed" 
about  being  put  off  by  persons  who  were  not 
present  when  he  was  ejected,  as  such  damages 
are  too  remote. 


Appeal  from  circuit  court  Limestone  coun- 
ty; B.  0.  Speake,  Judge. 

Action  by  Silas  R.  Hine  against  the  Louis- 
ville &  NasbTille  Railroad  Company.  There 
was  judgment  for  plaintiff,  from  which  de- 
fendant appeals.    Reversed. 

The  complaint  claimed  $1,000  damages,  and 
Its  averments  were  as  follows:  That  on  Oc- 
tober 7,  1896,  "It  became  necessary  for  the 
plaintiff  to  make,  on  the  defendant's  freight 
train,  then  near  due,  a  hasty  trip  from  Athens 
to  Decatur,  stations  on  the  defendant's  rail- 
road In  this  state  about  fifteen  miles  apart  on 
opposite  sides  of  the  Tennessee  rivor;  the 
urgent  purpose  of  this  trip  being  to  bring 
from  Decatur  to  Athens  the  already  delayed 
wedding  garments  of  a  lady  to  whom  he  was 
engaged  to  be  married  on  the  next  evening. 
That  thereupon,  about  five  o'clock  p.  m.  Oc- 
tober 7,  1896,  the  plaintiff  applied  to  Oeorge 
L.  Sherrell,  as  the  defendant's  depot  ticket 
and  tel^raph  agent  at  Athens,  for  a  regular 
ticket  and  a  special  permit  to  go  and  ride  on 
such  freight  train  to  Decatur,  then  explain- 
ing  to  him  the  necessity  and  Importance  of 
such  trip.  That  thereupon  the  platntlfl  paid 
for  and  received  from  such  agent  such  ticket 
signed,  and  delivered  to  such  agent  twenty- 
five  cents  for  such  permit  to  be  obtained  by 
such  agent  by  telegraph  from  the  defendant's 
general  superintendent  at  Nashville,  Tennes- 
see. That  thereupon  such  agent  informed  the 
plaintiff  that  he  need  not  wait  for  such  i>er- 
mlt;  that  he  (such  agent)  would  give  such 
permit  when  it  came,  to  the  conductor  of  such 
freight  train  when  he  arrived;  such  permii 
being  generally.  If  not  universally,  given  to 
male  iwssengers,  such  as  the  plaintiff,  when 
asked  for.  That  such  freight-  train  arrived 
at  Athens  about  7  o'clock  p.  m.,  October  7, 
1896,  when  the  pUIntlff,  with  such  ticket  In 
reliance  upon  sudi  agent  as  to  such  permit 
boarded  such  freight  train  where  it  had  stop- 
ed,  over  one  hundred  yards  from  defendant's 
depot  In  Athens,  therein  took  his  seat  as  one 
of  the  passengers  thereon;  and,  after  sudi 
freight  train  had  proceeded  several  hundred 
yards  on  Its  way  to  Decatur,  the  conductor 
demanded  of  the  plaintifl.  In  addition  to  such 
ticket  such  permit  which  the  plaintiff  then 
did  not  have,  stepped  the  train,  and  expelled 
the  plaintiff  therefrom,  after  the  plaintiff  had 
Informed  him  of  all  that  was  said  and  oc- 
curred between  him  and  audi  agent  about 
sudi  permit  And  that  sncfa  agent  had  re- 
ceived such  permit  from  the  superintendent 
betoK  the  train  arrived  at  Athens.  And  the 
plaintiff  avers  that  in  consequence  of  all 
which,  he  lost  the  money  he  thus  paid,  was 
grievously  disappointed  in  reference  to  the 
preparations  for  hia  wedding,  was  humiliated, 
was  subjected  to  ridicule,  and  was  subjected 
to  Indignity,  whereby  he  suffered  damage  to 
the  amount  of  one  thousand  dollars;  hence  this 
suit"  To  this  complaint  the  defendant  inter- 
posed the  following  demurrers:  "(1)  To  that 
X>ortlon  of  the  complaint  in  these  words:  'It 
became  necessary  for  plaintiff  to  make  on  de- 
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fcndant's  freight  train,  tben  near  due,  a  hasty 
trip  from  Athens  to  Decatur,  stations  on  the 
defendant's  railroad  in  this  state  about  fifteen 
miles  apart,  on  opposite  sides  of  the  Tennessee 
rlTer;  the  urgent  purpose  of  his  trip  being  to 
bring  from  Decatur  the  already  delayed  wed- 
ding garments  of  a  lady  to  whom  he  was  to 
be  married  on  the  next  evening,'— because  (a) 
It  Is  Immaterial,  on  the  averments  of  the  com- 
plaint, what  plalntlfTs  object  or  purpose  was; 
(b)  the  matter  stated  Is  not  an  element  of 
damages  for  which  a  recovery  could  be  bad 
against  this  defendant;  (c)  said  matter  Is  a 
conclusion  of  the  pleader,  and  not  a  statement 
or  allegation  of  a  traversable  fact  (2)  To 
that  portion  of  the  complaint  which  seeks  a 
recovery  of  defendant  beeaoae  plaintlflf  "waa 
grievously  disappointed  in  reference  to  the 
preparations  for  his  wedding,  was  humiliated, 
was  subjected  to  ridicule,  and  was  subjected 
to  indignity,'  (a)  because,  under  the  aver- 
ments of  the  complaint  in  this  cause,  said 
matters  are  not  elements  of  damages  for 
which  a  recovery  conid  be  bad  against  this 
defendant;  (b)  because  it  is  Immatezial,  under 
the  averments  of  said  complaint,  whether  the 
results  of  plaintUTs  failure  to  obtain  passage 
on  said  train  were  as  stated  In  said  para- 
graph or  not,  not  being  such  character  of  dam- 
ages or  Injuries  as  would  entitle  plalntltt  to 
recover  therefor.  (3)  Because,  upon  the  al- 
legations of  said  complaint,  the  remedy  of 
the  plaintiff,  tf  any,  is  an  action  upon  the  con- 
tract, and  was  not  an  action  sounding  in  dam- 
ages. (4)  Because,  upon  the  allegations  of 
said  complaint.  If  a  remedy  exists.  It  is  an 
action  tx  contractu,  and  not  ex  delicto."  This 
demurrer  was  overruled,  and  the  defendant 
then  filed  the  -general  issue  and  the  following 
special  plea:  "Second.  On  October  7,  1896, 
there  was  in  existence  and  in  force  a  rule  of 
the  defendant  company  to  the  effect  that  pas- 
sengers must  not  be  carried  on  freight  trains 
without  permission  from  the  general  manager 
or  the  superintendent,  exccfpt  as  provided  for 
ut)on  the  time-tables,  and  by  special  Instmo 
tions  that  might  from  time  to  time  be  Issued; 
that  under  this  rule,  which  was  known  to  the 
plaintiff  at  the  time,  the  defendant  company, 
before  accepting  any  one  as  a  passenger,  re- 
quired a  ticket  for  passage,  with  a  permit 
from  the  general  manager  or  the  superintend- 
ent to  ride  upon  such  particular  train,  all  of 
which  was  known  to  plaintiff  at  the  time,  and 
plaintiff  thereupon  tendered  to  the  conductor 
a  ticket  for  transportation  from  Athens  to 
Decatur,  but  he  did  not  accompany  said  ticket 
with  a  permit  from  the  general  manager  or 
superintendent,  nor  exhibit  to  said  conductor 
such  permit  Wherefore  defendant  says 
plaintiff  is  not  entitled  to  recover,  and  puts 
Itself  upon  the  country."  The  plaintiff  moved 
to  strike  the  second  plea  from  the  file.  The 
court  granted  this  motion,  and  the  defendant 
duly  excepted. 

The  facts  of  the  case,  as  disclosed  on  the 
trial,  were  substantially  as  follows:  In  Oc- 
tober, 1886,  the  plaintiff,  Hine,  applied  to  one 


Sherrell,  the  agent  of  the  defendant  at  Athens, 
Ala.,  for  a  ticket  and  permit  to  ride  on  a 
freight  train,  then  near  due,  to  Decatur,  Ala. 
He  was  Informed  by  Sherrell  that  it  would  be 
necessary  for  him  to  get  a  permit  from  the 
superintendent  of  that  division.  The  superin- 
tendent lived  at  Nashville,  and  the  plaintiff 
requested  the  agent  to  telegraph  to  him  for 
such  permit,  the  plaintiff  paying  for  the 
telegram,  'nie  agent  promised  to  deliver  the 
permit  to  the  conductor  of  the  train  on  which 
the  plaintiff  Intended  to  make  his  Journey. 
It  appears  from  the  evidence  that  one  Speake 
also  Intended  to  take  this  train,  and  had  re- 
quested the  agent  to  telegraph  to  Nashvflle 
for  a  permit  allowing  him  to  ride  on  said 
train,  whereupon  the  agent  telegraphed  for  a 
Joint  permission  for  Speake  and  the  plaintiff, 
and  delivered  the  permit  to  Speake,  on  his 
calling  and  asking  for  it  Speake  testified 
that,  the  train  being  a  little  late,  he  decided 
to  postpone  his  Journey,  and  forgot  to  grlve  the 
permit  to  Hine.  Bine  boarded  the  train  at  the 
station,  and,  when  It  had  moved  off  some  four 
or  five  hundred  yards,  was  asked  by  the  con- 
ductor for  his  ticket  and  permit  He  produced 
his  ticket,  bnt  did  not  have  a  permit  He 
explained  to  the  conductor  that  the  agent  had 
promised  to  deliver  the  permit  to  the  con- 
ductor of  the  train,  and  that  he  had  tele- 
graphed to  Nashville  for  a  p^hhft,  and  that  he 
was  very  anxious  to  continue  his  Journey. 
The  conductor  replied  that  he  had  orders  not 
to  allow  any  one  to  ride  on  his  train  unless 
they  had  a  permit  and  that  he  would  have  to 
put  him  off.  When  the  train  had  been  brought 
to  a  stop,  the  plaintiff,  protesting,  got  off. 
No  Insulting  or  unnecessarily  harsh  words 
were  used,  nor  was  there  any  force  or  Tlo- 
lehce  done  the  person  of  the  plaintiff.  It 
appears  from  the  pleadings  and  the  evidence 
that  the  object  of  the  plaintiff's  Journey  was 
to  bring  from  Decatur  to  Athens  the  wedding 
garments  of  his  bride  In  time  for  his  marriage 
the  next  day;  and  it  was  shown  that  the 
garments  were  received  in  time  for  the  wed- 
ding, and  did  not  cause  a  postponement  of  the 
marriage.  It  also  appears  from  the  evidence 
that  the  defendant  had  a  regulation  that  no 
passengers  would  be  allowed  to  ride  on  Its 
freight  trains  unless  they  had  a  permit  from 
the  division  superintendent  or  the  general 
manager. 

The  conrt  in  its  general  charge,  among 
other  things,  Instructed  the  Jury  as  follows: 
(1)  "If  you  find  for  the  plaintiff,  in  estimating 
his  damages  you  can  look  to  the  fact  if  it  be 
a  fact,  that  he  was  humiliated  by  being  put 
off  the  train;  that  he  suffered  ridicule  and 
was  subjected  to  Indignity;  that  he  was  dis- 
appointed in  his  arrangements  for  the  wed- 
ding, and  the  same  postponed.  If  yon  find 
that  such  was  the  fact,  you  can  look  to  these 
things  as  elements  of  damages  to  which  the 
plaintiff  is  entitled,  In  making  up  your  ver- 
dict" To  this  portion  of  the  court's  general 
charge  the  defendant  duly  excepted,  and  also 
duly  excepted  to  the  court's  refusal  to  give,  at 
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the  request  of  the  defendant;  the  following 
written  charge:  (1)  "As  I  told  70a  In  my 
general  charge,  yon  cannot  give  punitive  dam- 
ages In  this  case.  Punitive  damages  are  such 
as  are  given  as  a  i>enalty  or  punishment  to 
deter  or  prevent  the  party  from  again  com- 
mitting a  similar  offense.  But  I  now  charge 
you  again  that,  if  yon  find  the  plaintiff  Is 
entitled  to  recover  at  all  in  this  case,  then 
damages  for  the  'indignity,  humiliation,  and 
ridicule,'  If  such  there  were,  are  actual  dam- 
ages to  be  allowed  by  you  In  such  sum  as  yon 
may  think  right,  not  exceeding  one  thousand 
dollars."  The  defendant  then  requested  the 
court  to  give  to  the  Jury  the  following  written 
charges,  and  separately  excepted  to  the  court's 
refusal  to  give  each  of  them  as  asked:  (1) 
"If  the  Jury  believe  the  evidence,  you  will  find 
for  the  defendant"  (4)  "I  charge  yon.  gen- 
tlemen of  the  Jury,  that,  nnder  the  undisputed 
evidence  in  this  case,  the  conductor  had  the 
right  to  refuse  to  carry  the  plaintiff  aa  a 
passenger  from  Athens  to  Decatur,  Ala.,  and 
the  plaintiff  Is  not  entitled  to  recover  in  this 
action."  (6)  'If  the  Jury  bdleve  from  the 
evidence  that  the  rules  of  the  detoidant  re- 
quire the  plaintiff  to  have  a  permit  to  ride  on 
the  freight  train  going  from  Athens  to  Decatnr 
on  the  evening  of  October  T,  1888,  it  was  the 
duty  of  the  plaintiff  to  fnmlah  to  the  con- 
ductor evidence,  beyond  his  own  statement, 
of  his  right  to  passage  on  the  said  freight 
train;  and  if  the  Jury  furthw  believe  from  the 
evidence  that  the  plaintiff  had  sent  a  telegram, 
and  In  response  thereto  the  superintendent 
had  telegraphed  a  permit  for  the  plaintiff  to 
ride  on  the  said  freight  train,  yet,  if  the  plain- 
tiff did  not  have  the  said  permit  in  his.  pos- 
session, to  exhibit  to  the  conductor  when  re- 
quested so  to  do,  your  verdict  should  be  for 
the  defendant."  (7)  "If  the  Jury  believe  from 
the  evidence  that  the  rules  and  regulations  of 
the  defendant  required  the  plaintiff  to  have  a 
permit  from  the  general  manager  or  superin- 
tendent to  ride  on  a  freight  train  going  from 
Athens  to  Decatur  on  the  evening  of  October 
7,  1896,  it  was  the  duty  of  the  plaintiff  to 
furnish  the  conductor  evidence  beyond  his 
own  statement  that  he  had  such  permit;  and 
if  the  Jury  believe  from  the  evidence  that  he 
failed  to  furnish  such  evidence,  and  the  plain- 
tiff got  off  said  train  when  informed  by  the 
conductor  that  he  could  not  permit  him  to  ride 
on  such  freight  train,  then  your  verdict  should 
be  for  the  defendant,  notwithstanding  the  fact 
that  he  had  a  ticket  from  Athens  to  Decatur." 
(8)  'It  is  the  duty  of  a  passenger  undertaking 
to  ride  on  freights,  when  the  rules  and  regula- 
tions of  the  railroad  require  him  to  obtain 
permits  from  the  superintendent  and  general 
manager,  to  see  to  it  before  he  takes  a  train 
that  he  has  sudi  a  permit  as  will  carry  him  on 
that  train."  (9)  "I  charge  you,  gentlemen  of 
the  Jury,  that  under  the  law  In  this  state  a 
passenger  is  not  allowed  to  ride  on  freight 
trains,  where  the  rules  and  regulations  of  the 
railroad  company  require  passengers  to  ob- 
tain permits  to  so  ride  from  the  general  man- 


ager or  superintendent,  nntess  the  pan^ger 
produces  and  tenders  to  the  conductor  a  pet- 
mit  from  the  general  manager  or  superintend- 
ent, accompanied  with  a  ticket  or  legal  pass; 
and  if,  upon  demand  for  a  permit  from  the 
conductor  or  proper  official  of  the  rood,  the 
passenger  fails  or  refuses  to  produce  it,  he 
may  lawfully  be  expelled  from  the  cars."  (10) 
"A  railroad  company  is  not  liable  for  damages 
for  ejecting  a  passenger  from  a  freight  train, 
riding  without  a  permit,  when  the  rules  and 
regulations  of  the  railroad  oompany  require 
persons  traveling  on  freight  trains  to  have  a 
permit  from  the  general  manager  or  superin- 
tendent" (U)  "If  the  Jury  beUeve  the  evi- 
dence, then  the  plaintiff  can  recover  nothing 
in  this  case  but  nominal  damages."  (16)  "I 
charge  you,  gentlemen  of  the  Jury,  that  the 
fact  that  Ihe  plaintiff  was  humiliated,  if  such 
was  the  fact,  is  not  an  element  of  damages  in 
this  case."  (17)  "I  charge  you,  gentlemen 
of  the  Jtvy,  that  the  disappointment  of  the 
plaintiff  In  reference  to  the  preparations  for 
his  wedding,  If  such  was  a  fact,  is  not  an  ele- 
ment of  damages  in  this  case."  (18)  "I 
charge  you,  gentlemen  of  the  Jury,  the  fact 
that  the  plaintiff  was  subjected  to  ridicule,  if 
such  was  the  fact,  is  not  an  element  of  dam- 
ages in  this  case."  (19)  "I  charge  you,  gentle- 
men of  the  Jury,  that  the  fact  that  the  plain- 
tiff was  subjected  to  Indignity,  if  such  was 
the  fact  is  not  an  element  of  damages  In  this 
case." 

There  were  verdict  and  Judgment  for  the 
plaintiff,  assessing  his  damages  at  |250. 
From  this  Judgment  the  defendant  appeals, 
and  assigns  as  error  the  several  rulings  of 
the  trial  court  to  which  exceptions' were  re- 
served. 

T%08.  O.  Jones,  Cbas.  P.  Jones,  and  Alex. 
C.  Birch,  for  appellant  McCIellan  &  Me- 
dian, for  appellee. 

SHARPE.  J.  A  breach  of  the  duty  which 
a  common  carrier,  as  such,  owes  to  its  pas- 
sengers, Involves  misfeasance  as  well  as  non- 
feasance; and  for  an  injury  caused  by  such 
breach  an  action  lies  In  favor  of  the  passen- 
ger in  tort,  as  well  as  upon  the  contract  of 
carriage.  2  Sedg.  Dam.  (8th  Ed.)  |  859;  5 
Am.  &  Eng.  Bnc.  Law  [2d  Ed.]  691;  Railroad 
Co.  V.  Gaines  (Ky.)  36  S.  W.  174,  59  Am.  St 
Rep.  465;  Sheldon  v.  The  Uncle  Sam,  18  Gal. 
527. 

A  passenger  Is  bound  to  conform  to  the  rea- 
sonable and  proper  regulations  of  the  carrier 
respecting  the  time  and  mode  of  transporta- 
tion, and  it  may  be  conceded  that  ordinarily 
the  conductor  of  a  freight  train  may  require 
of  one  attempting  to  take  passage  thereon 
evidence,  beyond  his  own  statement  and  the 
production  of  a  ticket  that  he  has  conformed 
to  a  regulation  requiring  spedel  permission  as 
prerequisite  to  his  right  to  do  so.  It  does 
not  appear  from  the  complaint  however,  that 
there  was  any  rule  of  the  defendant  which  re- 
quired absolutely  one  who  has  actually  ob- 
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tain^  gnch  xtermlsslon  to  himself  exhibit  to 
the  conductor  the  written  evidence  of  snch 
permlsalon.  In  the  absence  of  notice  to  the 
plaintiff  of  sudt  absolute  requirement,  he  had 
a  right  to  assume  that  the  defendant's  ticket 
and  telegraphing  agent  knew  his  duties,  and 
would  perform  them.  If,  therefore,  as  ap- 
pears from  the  complaint,  the  plaintiff  was  In- 
duced to  board  the  train,  and  begin  the  Jour- 
ney, disarmed  of  the  written  permit,  by  the 
conduct  of  the  d^ehdant's  agent,  and  in  re- 
liance upon  his  advice,  and  his  undertaking  to 
give  the  permit  to  the  conductor,  the  defend- 
ant could  not  rightfully  eject  him  from  the 
train  for  failure  to  exhibit  a  written  permit 
to  the  conductor. 

The  carrier  cannot  shield  Itself  from  the 
consequences  of  misconduct  or  mistake  on  the 
part  of  one  of  its  agents,  acting  within  the 
scope  of  his  duties,  which  has  naturally  l>e- 
trayed  another  of  Its  agents  into  the  final 
act  of  Injury  to  the  passenger.  Murdock  v. 
Bailroad  Co.,  137  Mass.  293,  50  Am.  Rep.  807; 
Railroad  Co.  v.  Fix,  88  Ind.  381,  45  Am.  Rep. 
464;  Hufford  v.  Railroad  Co.,  64  Mich.  631,  81 
N.  W.  S44,  8  Am.  St  Rep.  859;  Head  v.  Rail- 
road Co.,  79  Ga.  358,  7  S.  E.  217,  11  Am.  St 
Rep.  434;  Railroad  Co.  v.  Gaines,  supra. 

Upon  such  considerations,  it  appears  that 
the  demurrers  to  the  whole  complaint  were 
properly  overruled.  For  the  reasons  last  stat- 
ed, it  also  appears  that  the  plea  numbered  2 
contained  no  sufficient  answer  to  the  com- 
plaint, and  the  action  of  the  court  In  striking 
It  out  was  without  error. 

A  demurrer  does  not  lie  to  part  of  a  com- 
plaint unless  the  suit  be  one  upon  a  bond,  as- 
signing breaches.  To  rid  it  of  objectionable 
parts,  the  remedy  Is  by  motion  to  strike  them 
out  Hester  v.  Ballard,  96  Ala.  410,  11  South. 
427;  Kennon  v.  W.  tJ.  TeL  Co.,  92  Ala.  399, 
9  South.  200;*  Pryor  v.  Beck,  21  Ala.  393. 

The  issue  being  found  in  favor  of  the  plain- 
tiff, he  was  entitled  to  recover  the  damages 
proximately  resulting  to  him  from  the  wrong. 
Including  the  expense  and  inconvenience  to 
which  he  was  put.  Humiliation  and  indignity. 
If  suffered  by  him  from  the  ejection,  are  also 
elements  of  actual  damages.  Such  damages 
may  arise  from  a  sense  of  injury  and  outraged 
rights  engendered  by  the  ejection  alone,  with- 
out regard  to  the  manner  in  which  it  was  ef- 
fected, and  though  done  only  through  mis- 
take. Head  v.  Railroad  Co.,  supra;  Railroad 
Co.  V.  Flagg,  43  III.  364;  Railroad  Co.  v. 
Hoefllch,  62  Md.  300,  50  Am.  Rep.  223;  Smith 
V.  Railroad  Co.,  23  Ohio  St  10. 

We  think  that,  under  the  undisputed  facts 
appearing  in  the  record,  the  plaintiff  was  not 
entitled  to  recover  for  disappointment  in  re- 
spect of  arrangements  for  his  wedding,  or  for 
any  ridicule  to  which  he  may  have  been  sub- 
jected, so  far  as  is  shown  by  the  proof.  It  is 
an  undisputed  fact  that  after  plaintiff  had 
left  the  train  for  a  short  distance  only,  he 
was  invited  by  the  conductor,  through  a  spe- 
cial messenger,  to  board  the  train  and  resume 
his  Joiuney,  and  that  he  refused  to  do  so,  ex- 


cept upon  condition  that  the  train  should  be 
backed  to  him.  While  by  refusing  such  offer 
the  plaintiff  did  not  forfeit  bis  right  of  action 
for  the  ejection,  he  could  not  be  allowed  to 
aggravate  his  Injury  or  to  enhance  his  dam- 
ages by  a  voluntary  abandonment  of  the  trip. 
On  the  contrary,  it  was  his  legal  duty  to  use 
ordinary  care  to  make  his  damage  no  greater 
than  was  necessary,  and  to  adopt  reasonable 
and  convenient  means  to  that  end;  and  the 
application  of  that  rule  would  certainly  have 
required  of  plaintiff  his  return  to  the  train,  If 
the  accomplishment  of  the  Journey  was  im- 
portant Railroad  Co.  v.  FuUerton,  79  Ala. 
298;  6  Am.  &  Eng.  Enc.  Law,  693;  Car  Co. 
▼.  Blum,  109  lU.  20;  Sedg.  Daim.  (7th  Ed.)  56. 
Under  such  circumstances,  it  cannot  be  held 
that  the  failure  of  plaintiff  to  make  the  trip, 
or  a  consequent  postponement  of  arrange- 
ments for  his  marriage,  was  the  necessary  or 
proximate  result  of  the  vrrong  complained  of. 

There  was  no  proof  that  plaintiff  was  sub- 
jected to  ridicule,  other  than  his  statement 
that  he  "was  guyed  by  some  of  the  boys  abont 
town  for  being  put  off  and  not  being  permit- 
ted to  ride."  It  is  not  shown  that  the  per- 
sons who  did  the  "guying"  were  present  when 
plaintiff  was  ejected,  or  that  he  alone  did  not 
inform  them  of  it,  or  that  their  conduct  vras 
In  any  sense  approximate  upon  the  wrong. 

From  what  we  have  stated  as  the  law  con- 
trolling the  case,  it  follows  that  charges  num- 
bered 17  and  18  requested  by  the  defendant 
should  have  been  given,  and  that  the  re- 
mainder of  those  charges  were  properly  re- 
fused; and  also  the  written  charge  requested 
by  plaintiff,  because  it  affirmed  the  mention- 
ed ridicule  to  be  an  element  of  damage,  should 
have  been  refused.  The  part  of  the  oral 
charge  excepted  to  was  correct,  so  far  as  it 
affirmed  that  humiliation  could  be  the  subject 
of  plaintiff's  damage;  and  the  exception  there- 
to, covering  too  much,  was  not  well  taken. 
For  the  errors  Indicated,  the  Judgment  must 
be  reversed,  and  the  cause  remanded. 


(7(  UlBS.  898) 

TORRE  et  al.  v.  JEANNIN  et  aL 
(Sopreme  Court  of  MiarissIppL    May  8,  1899.) 

FDBUO   LaBDB — PaTXNTS — IdXNTITT  Of    PXTSHTCB 
— EVISEHOB — HaBMLESS  EbBOK — AUBHB. 

1.  Iiouis  Fa^ard,  in  1793,  settled  on  a  tract 
of  land,  residing  there  till  his  death,  in  183(^ 
and  bis  children  occupied  it  thereafter.  The 
land  was  always  known  as  the  "Louis  Fayard 
Claim."  In  1847  a  patent  to  the  land  was  is- 
sued to  Louis  Fasiar.  The  oldest  inhabitants 
had  never  heard  of  any  one  named  Fasiar,  but 
all  knew  the  Fayarda,  and  the  title  of  Fayard's 
descendants  had  not  been  challenged  in  the  60 
years  following.  'Htid,  that  Fayard  and  Fasiar 
were  the  same  person. 

2.  Krrom  in  the  admlssioD  and  ezdasion  of 
hearsay  evidence  in  a  controversy  over  ancient 
boundaries  are  harmless  where  they  do  not 
materially  affect  the  result 

3.  A  witness  was  asked,  "Of  what  countij 
was  your  father  a  subject?"  and  be  answered, 
"France,— Paris."  'BM,  that  this  was  too 
vague  and  unsatisfactory  to  prove  the  fa- 
ther, who  lived  many  years  in  this  country,  and 
died  here,  was  an  alien. 
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Appeal  from  circuit  conrt,  HarrlBon  county; 
T.  A.  Wood,  Judge. 

Action  by  Joseph  Torre  and  others  against 
M.  L.  Jeannln  and  others.  There  was  a  judg- 
ment for  plalntUtS,  and  defendants  appeal. 
Affirmed. 

Action  of  ejectment  by  appellees  against  ap- 
pellants. The  plaintiffs  claim  title  as  the 
heirs  of  J.  B.  Jeannln,  their  father,  and  de- 
ralgn  their  title  aa  fc^ows:  A  patent  Issued 
to  Louis  Fasiar;  a  partition  proceeding  In  the 
probate  court  of  Harrison  connty  among  the 
belrs  of  Louis  Fayard,  by  which  lot  2,  accord- 
ing to  a  plat  of  the  commissioners,  dividing 
the  land,  was  allotted  to  Alexis  Fayard,  one 
of  the  heliB  of  Louis  Fasiar,  and  a  deed 
from  him  to  J.  B.  Jeannint  their  father,  who 
died  intestate.  This  action  was  brought  to 
recover  lot  2.  Defendants  denied  that  they 
were  In  possession  of  lot  2,  and  deralg^ned  title 
to  the  land  they  were  In  possession  of  through 
one  Lyons,  who  claimed  under  a  tax  title, 
and  they  claimed  title  by  adverse  possession 
of  said  Lyons.  The  defendants  objected  to 
the  introduction  of  patent  from  the  United 
States  to  Fasiar  as  the  foundation  of  plain- 
tiffs' title,  Issued  in  1847,  as  the  heirs  among 
whom  the  land  was  divided  bad  their  names 
written  Fayard.  They  also  objected  to  the 
introduction  of  the  partition  proceedings  be- 
cause the  Identity  of  the  two  names  had  not 
been  established.  There  was  some  contro- 
versy as  to  the  boundary  lines  of  lot  2,  and 
parol  evidence  was  Introduced  to  establish 
the  lines.  When  plaintiffs  closed  their  case, 
the  defendants  made  a  motion  to  exclude  all 
their  evidence,  because,  inter  alia,  the  evi- 
dence showed  that  J.  B.  Jeannln,  the  father 
of  plaintiffs,  through  whom  they  claimed,  was 
an  alien.  The  opinion  contains  a  further 
statement  of  the  facts. 

J.  L  Ford  and  Frank  Johnston,  for  appel- 
lants. Denny  &  Woods,  A.  7.  Harper,  and 
W.  B.  Harper,  for  appellees. 

WOODS,  0.  J.  It  would  be  hazardous  for 
a  conrt  not  familiar  with  the  French  lan- 
guage to  undertake  to  settle  Important  prop- 
erty rights  on  the  sole  ground  that  proper 
names  of  parties  asserting  such  rights  are  not 
Identical  In  sound  and  orthography  with  that 
of  their  ancestor,  aa  disclosed  by  the  patent 
obtained  from  the  United  States.  Whether 
the  name  Fayard  has  similar  or  identical 
sound  with  the  name  of  Fasiar  as  written  and 
pronounced  in  old  French,  we  are  utterly  un- 
able to  say,  after  looking  at  it  In  the  light  of 
the  evidence  in  the  record  before  ns.  Bnt 
this  Is  not  vital  to  the  issue.  The  Identity  of 
Louis  Fayard  with  the  person  called  Lonls 
Fasiar  In  the  patent  cannot  be  said  to  be 
doubtf uL  In  the  year  1783,  Louis  Fayard,  the 
ancestor  of  him  through  whom  the  father  «tf 
the  appellees  claim  title,  settled  upon  this 
land,  and  continued  to  reside  upon  the  same 
until  his  death,  about  the  year  1830,  and  his 
children  continued  to  occupy  and  claim  the 


land  after  his  death.  In  the  year  1847  a  pat- 
ent was  Issued  to  Louis  Fasiar,  as  the  name 
Is  therein  written,  In  pursuance  of  the  pro- 
visions of  an  act  of  congress  of  March  3, 1819. 
By  the  terms  of  a  treaty  between  the  United 
States  and  Spain,  by  which  the  territory  of 
Bast  and  West  Florida  was  ceded  by  the  lat- 
ter to  the  former,  the  United  States  under^ 
took  to  respect  existing  private  rights  In  prop- 
erty In  the  ceded  territory.  Besides  protect- 
ing private  ownership  under  grants  from  the 
several  foreign  governments  who  had  suc- 
cessively owned  the  ceded  territory,  the  act 
of  congress  of  1819  made  xnrovlsion  for  grants 
of  lands,  not  exceeding  640  acres,  to  settlers 
actually  occupying  their  holdings.  The  claim 
of  Lonls  Fayard,  written  Fasiar  in  the  pat- 
ent, was  established  to  the  satisfaction  of  the 
Interior  department,  and  a  patent  issued,  after 
the  government  snrvey  had  been  made,  to  sec- 
tion 26,  township  7,  range  9  west,  the  same 
being  the  land  settled  upon  by  Fayard  In 
1793,  and  continuously  occupied  by  him  until 
his  death,  and  afterwards  by  his  heirs  at 
law.  In  the  year  1849,  the  land  Involved  in 
the  present  suit  was  allotted,  under  regular 
proceedings  had  by  the  heirs  of  Lonls  Fayard 
for  that  purpose  in  the  probate  conrt  of  HaT" 
rlson  county,  to  Alexis  Fayard,  one  of  the 
sons  of  said  Louis  Fayard,  as  lot  2,  the  other 
lots— 1,  8,  4,  B,  and  6— falling  to  the  sev- 
eral other  children  or  descendants  of  said 
Lonls  Fayard;  and  these  various  allotments 
have  stood  as  then  made  for  60  years.  The 
entire  body  of  the  lands  embraced  In  the  pat- 
ent of  1847  has  always  been  called  and 
known  as  the  "Louis  Fayard  Claim."  The 
oldest  Inhabitants  In  that  region— and  one  who 
testified  was  over  100  years  old  when  her 
deposition  was  taken— have  never  known  or 
heard  of  any  person  whose  family  name  was 
Fasiar,  while  all  knew  the  Fayards,  and  one 
knew  Louis  Fayard  In  his  lifetime,  and  when 
he  was  in  actual  occupation  of  the  Fayard 
claim.  The  title  of  Louis  Fayard  and  of  bis 
descendants  and  their  grantees  baa  never  been 
before  challenged.  That  Lonls  Fayard,  the 
settler  of  179S,  and  Louis  Fasiar,  the  patentee 
from  the  United  States,  were  one  and  the 
same  man,  appears  to  us  to  be  perfectly  cer- 
tain; and  the  title  to  the  lot  in  controversy, 
derived  by  conveyance  to  appellees'  father 
from  Alexis  Fayard,  Is  perfectly  made  out 
The  c6nrt  below  did  not  err  in  so  holding,  and 
In  peremptorily  instructing  the  jury  so  to  find. 

Whether  the  land  described  In  the  declara- 
tion was  lot  2  was  left  to  the  jury,-  under  all 
the  evidence.  That  the  defendants  (appel- 
lants here)  were  In  xwssesslon  of  the  prop- 
erty was  admitted  by  their  plea,  and  evidence 
offered  by  them  to  deny  possession  was  un- 
availing. That  they  had  no  title  derived  from 
some  unnamed  tax  sale  is  too  clear  to  require 
remark.  That  iwssesslon,  under  color  of  title 
from  one  Lyons,  for  less  than  10  years,  did 
not  bar  plaintiffs'  (appellees')  right  of  recov- 
ery. Is  also  clear. 

Complaint  Is  made  to  the  court's  action  in 
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admitting  and  ezdndlng  evldenoe.  That  beai^ 
say  evidence  Is  admissible  In  controversies 
over  ancient  boundaries  seems  to  be  well  es- 
tablished. That  some  errors  were  committed 
may  be  conceded,  but  they  could  not  bare 
materially  affected  !tbe  result,— the  only  re- 
sult which  could  have  been  rightfully  reached 
having  been  reached. 

It  is  argued  by  counsel  for  appellants  that 
the  purchaser  of  this  property,  the  ancestor  of 
appellees,  from  Alexis  Fayard,  was  at  the 
time  of  the  purchase  a  nonresident  unnatu- 
ralized alien,  and  Incapable  of  holding  or 
transmitting  by  descent,  real  estate  situated 
in  this  state.  Under  the  views  which  we  en- 
tertain touching  the  10  words  of  evidence 
found  in  the  record  on  this  point,  It  will  be 
imnecessary  to  consider  at  all  the  treaty  of 
1853  between  France  and  the  United  States 
by  which  the  rights  of  a  French  alien  to  hold 
and  dispose  of  real  estate  in  the  United  States 
were  placed  on  the  same  footing  with  those 
of  citizens  of  this  country,  or  to  examine  the 
decisions  of  the  United  States  st^reme  court 
on  this  subject  The  only  scrap  of  evidence 
on  this  point  Is  found  In  one  question,  and  the 
answer  to  It  One  of  the  appellees  was  asked, 
"Of  what  country  was  your  father  a  subject?" 
to  which  she  replied,  "France,— Paris."  The 
answer  seems  to  show  that  the  witness  was 
giving  the  nativity  of  her  father,  and  it  waa 
too  vague  and  unsatisfactory  to  warrant  the 
counsel's  contention.  There  Is  absolutely 
nothing  to  show  that  the  father  of  appellees 
was  never  naturalized  during  the  many  years 
of  his  life  when  he  resided  In  this  country. 
"An  alien  Is  one  who  is  bom  out  of  the  Ju- 
risdiction of  the  United  States,  subject  to 
some  foreign  government,  and  who  has  never 
been  naturalized  under  the  constitution  or 
laws  of  the  United  States,  or  any  of  them." 
1  Am,  &  Eng.  Bnc  Law,  456.  The  appellees 
are  not  to  be  subjected  to  the  loss  of  their 
Inheritance  by  evidence  so  Inconclusive  and 
unsatisfactory.  The  evidence  of  alienage 
must  be  clear  and  satisfactory,  and  these  10 
words  are  neither  clear  nor  satisfactory  proof 
of  the  facts  that  the  father  waa  a  subject  of 
France,  and  that  he  died  without  ever  having 
been  naturalized.    AAnned. 


(77  Miss.  1) 

CARTER  et  al.  v.  HARVET  et  al. 
(Supreme  Court  of  Mississippi.    April  24,  1889.) 
H0SBun>  AKD  Viira  —  Rioht  to   Shasb  im  tna 

OrHSB'S  ESTATB— WlLI/— PaOVlSION  FOB  Hos- 

BXSJJ — Rbkuncixtion  bt  Creditors. 

1.  Where  a  testatrix  provides  that  her  bus' 
band,  if  he  aurvlvefl  tlieir  children,  shall  inherit 
her  property,  all  of  which  she  devised  to  them, 
Code  1882,  |  4497,  providing  that  if  a  hus- 
band or  wife  makes  no  provision  for  the  other, 
the  survivoT  shall  share  in  the  decedent's  es- 
tate, does  not  apply,  and  he  takes  under  the 
will,  and  not  under  the  statute. 

2.  Creditors  cannot  renounce  for  their  debtor 
a  provision  made  for  him  in  bis  wife's  will,  so 
as  to  entitle  him  to  share  in  her  property,  as 
provided  by  Code  1882,  f  4497,  where  no  pro- 
vision is  made  for  hinu 


Appeal  from  chancery  court  Oktibbeha 
county;  Baxter  McFarland,  Chancellor. 

Bill  by  W.  H.  Harvey,  Jr.,  and  others 
against  Carter  Bros.  &  Co.  and  others.  From 
a  decree  in  favor  of  complainants,  defendants 
appeal.    Affirmed. 

On  June  27,  1886,  Mrs.  E.  A.  Harvey  died 
testate,  leaving  her  husband  and  three  minor 
children  as  b^  only  heirs.  In  her  will  she 
devised  all  her  property  to  her  three  children, 
and  made  her  husband  executor  of  the  estate 
and  guardian  of  the  children,  with  entire 
control  of  same  until  the  children  became  of 
age;  and  further  provided  that  If  the  chil- 
dren should  die  before  the  husband,  be  should 
Inherit  all  the  property.  Appellants  Garter 
Bros.  &  Co.  held  an  unsatisfied  judgment  for 
about  $1,000  against  W.  H.  Harvey  &  Co.,  of 
wliich  firm  W.  H.  Harvey  was  a  member, 
and  levied  upon  one-fourth  interest  of  the 
estate  of  Mrs.  E.  A.  Harvey,  claiming  that 
under  section  4487  of  the  Code  of  1892,— 
which  provides  that  "if  the  will  of  the  hus- 
band or  wife  shall  not  make  any  provision 
for  the  other,  the  survivor  of  them  shall  have 
the  right  to  share  tn  the  estate  of  the  de- 
ceased husband  or  wife  for  the  other  of 
them,"— the  husband  had  a  right  to  share  in 
the  estate  of  the  deceased  wife.  On  March 
18,  1886,  the  original  biU  In  this  case  was 
filed  by  the  Ebirvey  children,  setting  up  the 
probate  of  the  wlU  of  Mrs.  K.  A.  Harvey,  and 
praylngfor  an  injunction  to  prevent  the  sale  of 
this  prc-^erty  for  the  debt  of  their  father, 
which  injunction  was  granted.  By  his  own 
motion,  W.  H.  Harvey  waa  made  a  party  to 
this  suit  Defendants  moved  to  dissolve  this 
iqjunctlon.  The  motion  was  overruled,  and 
an  answer  filed,  alleging  the  will  to  be  a 
forgery,  and  an  Issue  ot  devisavit  vel  non 
was  made  up.  At  the  trial  complainants  In- 
troduced in  evidence  the  will  of  Mrs.  E.  A. 
Harvey,  the  records  showing  the  probate  of 
the  wlU,  and  a  number  of  depositions  and 
affidavits  of  witnesses,  who  testified  that  the 
will  introduced  in  evidence  was  the  will  of 
Mrs.  E.  A.  Harvey.  The  Issue  was,  by  agree- 
ment heard  by  the  chancellor  without  a  jury. 
The  decree  was  adverse  to  defendants,  and 
they  appeal. 

Thos.  J.  O'Neill,  for  appellants.  H.  L. 
Muldrow,  Wiley  A.  Nash,  and  Alexander  ft 
Alexander,  for  appellees. 

WOODS,  0.  J.  1.  Looking  at  aU  the  evi- 
dence in  the  record,  documentary  and  other, 
we  have  no  hesitation  whatever  in  affirming 
the  finding  of  the  learned  court  below  as  to 
the  genuineness  of  the  paper  purporting  to 
be  the  will  of  Mrs.  Harvey.  That  the  paper 
was  wholly  written  and  signed  by  the  testa- 
trix Is  overwhelmingly  established  by  all  the 
evidence. 

2.  The  will  of  Mrs.  Harvey  did  not  tall 
to  make  any  provision  for  her  husband. 
The  error  of  the  counsel  for  appellant  arises 
out  of  bis  reading  into  section  4487  oC  oar 
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Code  the  words  any  "adequate"  or  "auflB- 
dent"  proylslon  for  the  husband.  The  plain 
and  unambiguous  language  Is:  "If  the  win 
of  the  husband  or  wife  shall  not  make  any 
provlslMi  for  the  other,  the  survlror  of  them 
shall  hare  the  right  to  share  In  the  estate 
ot  the  deceased  husband  or  wife,  as  In  the 
case  of  the  miBatlsfactory  provision  in  the 
will  ot  the  husband  or  wife,  for  the  other  of 
them."  In  the  case  before  us  there  was  no 
failure  to  make  any  provlsloB  by  the  will  of 
the  wife  for  the  husband.  He  was  made 
executor  of  the  will  and  guardian  of  the  in- 
fant children  (then  of  very  tender  age),  with- 
out  bond,  with  the  right  to  use'  the  estate, 
as  he  always  had  done,  for  the  benefit  of  the 
Infants.  He  thus  had  some  provision  made 
for  him.  Besides,  the  whole  estate  was  be- 
queathed and  devised  to  him  absolutely.  In 
the  event  of  the  children  of  the  testatrix  dy- 
ing befote  reaching  their  majority.  These 
piovlslODB  of  the  will  were  satisfactory  to 
the  husband,  for  he  has  never  renounced  the 
will,  and  it  Is  not  for  his  creditors  to  re- 
nounce for  him.  The  decree  is  the  only  one 
which  could  properly  have  been  rendered. 
Affirmed. 


ILLINOIS  CENT.  R.  CO.  v.  TRAIL. 
(Supreme  Court  of  Mississippi.    April  24, 1899.) 

PaSSENOXII  OS  FSXIGET  TfiiJl^— Pebsokai.  Injubt 
— GkOBS  NBOUOENaS — Pb0XI)U.TB  Ci.T7SB. 

Plaintiff  boarded  defendant's  freight  train, 
wbieh  was  not  designed  to  carry  psssengers, 
and  jumped  off  at  a  station,  to  which  he  had 
purchased  a  ticket,  on  its  failure  to  stop,  and 
while  it  was  running  at  from  six  to  eight  miles 
per  hour,  and  was  injured.  'HM,  that  though 
defendant  was  guilty  of  gross  negligence,  for 
which  only  it  was  liable,  under  Code,  §  3557, 
plaintiff's  own  recklessness  was  the  proximate 
cause  of  his  injury,  and  he  could  not  recover. 

Appeal  from  circuit  court,  Panola  county; 
Z.  M.  Stephens,  Judge.    ' 

Action  by  A.  P.  Trail  against  the  Illinois 
Central  Railroad  Company.  From  a  Jndg- 
meiit  for  plalntilt,  defendant  appeals.  Re- 
versed. 

Mayes  &  Harris,  for  appellant  Eugene 
Johnson,  for  appellee. 

TERRAL,  J.  The  appellee,  being  on  a 
through  freight  train  of  the  appellant  compftp 
ny,— a  train  not  designed  to  carry  passen- 
gers,—and  desiring  to  get  off  at  Batesvllle, 
jumped  off  the  train  while  it  was  running 
at  a  speed  of  eight  miles  per  hour,  and  was 
considerably  hurt  and  injured  by  the  fall  re- 
ceived from  so  alighting,  and  recovered  In 
the  circuit  court  $295  for  his  damages;  and 
from  a  Judgment  for  said  anm  the  railroad 
company  appeals. 

The  plaintiff  bdow  was,  as  he  testifies,  ex- 
pert In  getting  on  and  off  moving  trains. 
He  boarded  the  train  at  Oakland,  and  paid 
his  fare  to  Batesrille,  where  he  desired  to 
stop,  at  the  suggestion  of  a  friend  that  he 
might  get  a  Job  of  tinwork  there;   he  being 


a  tinner  by  trade.  As  the  train  was  ap- 
proaching the  station,  he  says,  it  was  running 
so  slowly  that  he  thinks  he  could  have  alight- 
ed with  perfect  safety,  and  he  supposed  It 
would  stop  at  the  station;  but  It  immediate- 
ly increased  its  speed,  and  when  it  passed  the 
station  house,  and  came  to  the  next  point 
where  he  supposed  he  could  alight  with  safe- 
ty, it  was  running  between  six  and  eight  miles 
per  hour,  when,  upon  jumping,  his  foot  was 
placed  upon  a  rock,  or  other  object,  about 
the  size  of  a  guinea  egg,  which  threw  him  to 
the  ground,  and  caused  the  injury  ot  which 
he  complains.  The  company  claims  it  should 
have  had  a  peremptory  Instruction,  and  its 
refusal  is  the  only  material  error  assigned. 
As  was  said  in  Dowell  v.  Railway  Co.,  61 
Miss.  519,  the  plaintiff's  own  rashness  has 
caused  his  misfortune.  It  is  obviously  too 
hazardous  to  jump  off  a  train  moving  eight 
miles  per  hour,  without  assuming  all  the  con- 
sequences of  such  action.  The  evidence  for 
the  company  shows  the  train  was  running 
much  faster,  but  the  defendant  himself  swore 
that  the  train  was  running  between  six  and 
eight  miles  an  hour.  The  pUUntilTs  own  evi- 
dence settles  the  case  against  him.  By  sec- 
tion 3667,  Code,  a  railroad  company  is  not 
liable  for  injuries  to  passengers  on  trains  not 
Intended  for  both  passengers  and  freight,  ex- 
cept for  the  gross  negligence  of  its  servants. 
Of  necessity,  the  gross  negligence  must  be 
the  proximate  cause  of  the  injury.  The  train 
should  have  stopped  at  Batesvllle.  It  was  a 
wrong  to  plaintiff  that  it  did  not  do  so.  But  its 
not  being  stopped  was  not  the  proximate  cause 
of  the  injury.  The  injury  done  to  the  plaintiff 
was  caused  solely  by  his  own  reclilessness  in 
disembarking  from  a  swiftly-moving  train. 
Reversed  and  remanded. 


(r7  Mte8.  50 

SUNPLOWHR  LAND  &  MFG.  CO.  et  al.  v. 

WATTS  et  al. 
(Supreme  Court  of  Mississippi.    April  21^  1899.) 

Dbbs  or  Lbvbb  CouMissioirBBS  —  Xitlb — Aors 
1888,  C.  83,  i  1. 
Acts  1888,  c.  23^  {  1,  which  provides  that 
deeds  of  conveyance  executed  by  Gwin  and 
Hemingway,  as  levee  commisBioners,  shall  be 
taken  and  held  in  all  courts  of  the  state  as 
prima  facie  evidence  that  the  land  embraced 
therein  was  duly  and  legally  sold  to  said  board 
of  levee  commissioners,  np  to  and  including  the 
sales  of  1874  for  the  taxes  due  thereon,  and 
that  the  title  conferred  by  said  deeds  is,  to  all 
intents  and  purposes,  valid,  does  not  relieve  a 
person  holding  under  a  deed  by  Gwin  and  Hem- 
ingway, which  does  not  show  when  or  by  what 
particular  sale  the  title  to  the  land  was  ac- 
quired by  the  levee  board,  from  proving  the 
particular  title  by  which  the  levee  board 
claimed. 
Campbdl,  Special  Judge,  dissenting. 

Appeal  from  chancery  court.  Sunflower 
county;   A.  H.  Longino,  Chancellor. 

Bill  by  J.  E.  Watts  and  another  against  Sun- 
flower Land  &  Manufacturing  Company  and 
another.  From  a  decree  In  favor  of  complain- 
ants, defendants  appealed.    Affirmed. 
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Appellee  Watts  filed  his  bQl  In  chancery  to 
remove  clouds  upon  his  title  to  lots  13  and  14, 
section  35,  township  22,  range  4  W.,  In  Sun- 
flower county,  and  deralgns  his  title  from  a 
grant  from  the  United  States  to  the  state  of 
Mississippi;  then  through  a  series  of  conrey- 
auces  to  John  J.  Hoolcer,  through  whose  heirs 
he  claims  to  have  derired  title;  then  down  to 
himself.  Defendants  claim  ownership  by  vir- 
tue of  sales  of  the  land  for  taxes  to  the  state 
in  1883  and  In  1886,  and  a  sale  to  the  liqnidat- 
ing  levee  board,  and  a  deed  from  Gwin  and 
Hemingway,  commissioners  of  the  chancery 
court  of  Hinds  county,  appointed  In  the  case 
of  Green  against  Glbbs,  and  also  a  deed  from 
the  auditor,  made  in  pursuance  of  the.  act  of 
1888,  together  with  certain  mesne  conveyan- 
ces. Complainants  contend  that  the  two  sales 
to  the  state  above  mentioned  were  void,  be- 
cause In  the  assessment  roll  ]under  which  the 
first  sale  was  made  this  land  was  assessed  to 
the  state,  and  that  the  assessment  roll  made  in 
the  year  1883,  under  which  the  second  sale 
was  made,  was  not  filed  by  the  assessor  with 
the  clerk  of  the  board  of  supervisors  at  the 
time  fixed  by  law,  no  action  having  been  taken 
by  the  board  to  cure  the  invalidity  arising 
from  the  delay  of  filing;  and  introduced  in 
evidence  the  land  assessment  roll  for  Snnfiow- 
er  county,  showing  assessment  of  land  In  con- 
troversy, with  indorsement  of  filing,  etc.;  and 
also  introduced  in  evidence  a  deed  from  Vas- 
sar,  levee  commissioner,  conveying  these 
lands,  In  1871,  to  appellee's  vendors.  Appel- 
lants, defendants  below,  contend  that,  not- 
withstanding their  failure  to  show  a  good  title 
vested  in  the  state  by  reason  of  either  of  the 
two  sales  for  taxes,  and  the  consequent  inef- 
ficiency of  the  auditor's  deed,  the  deed  of 
Gwln  &  Hemingway  vested  title,  which  had 
not  been  assailed  by  complainants,  and  com- 
plainants have  no  title  to  the  land  which 
gives  them  a  standing  in  court  for  litigating 
with  appellants  the  validity  of  appellants'  title, 
and  alleged  In  their  answer  that  the  lands 
In  controversy  were  sold  to  the  liquidating 
levee  board  in  1873  or  1874,  for  delinquent 
taxes  due  thereon,  and  In  support  of  the  alle- 
gation Introduced  in  evidence  the  deed  from 
Gwln  and  Hemingway  to  one  of  Its  vendors. 
At  the  trial  in  the  court  below,  a  decree  was 
rendered  in  favor  of  complainants,  and  de- 
fendants appeal. 

Grifiln  &  Larkln  and  Frank  Johnston,  for 
appellants.  Baker  &  Moody  and  P.  O.  Chap- 
man, for  appellees. 

WOODS,  C.  J.  The  only  question  present- 
ed by  this  appeal  is  as  to  the  effect  of  a  deed 
to  the  land  in  controversy  made  by  Gwln  and 
Hemingway,  levee  commissioners,  to  E.  C. 
Gordon,  in  the  year  1881,  viewed  in  the  light 
of  section  1,  c.  23,  Acts  1888.  The  deed  from 
the  levee  commissioners  does  not  show  when, 
or  by  what  particular  sale,  the  title  to  the 
land  was  acquired  by  the  levee  board.;  and 
in  the  case  of  National  Bank  of  Republic  t. 


Lonlsvllle,  N.  O.  &  T.  By.  Co.,  72  Miss.  447,  17 
South.  7,  this  court.  In  construing  the  third 
section  of  this  chapter  23,  Acts  1888,  held  that 
the  auditor's  deed  to  purchasers  of  levee  lands, 
though  declared  to  be  evidence  of  paramount 
title,  did  not  operate  to  absolve  such  purchas- 
ers from  {minting  ont  the  particular  title  by 
which  the  state  claimed.  That  opinion  gov- 
erns the  case  in  hand.  We  can  add  nothing 
to  the  reasoning  employed  in  the  opinion  nam- 
ed, and  we  shall  not  mar  its  symmetry  by 
making  quotations  from  It    Affirmed. 

GAMPBEIiL,  Special  Judge.    I  dissent  In 
toto  from  the  above  view. 

WHITFIELD.  J.,  disqualified. 


C7T  Him.  766) 

HIGDON  et  al.  t.  SALTEB. 
(Supreme  Court  of  Mississippi.  May  1,  1SD9.) 
TiJunra  —  Void  &axm  —  LmmKo  Smpjlsatb 
TakOTs. 
Under  Code  1802,  |  8813,  directing  the 
manner  of  selling  land  for  taxes,  and  of  offer- 
ing it  in  subdivisions,  and  requiring  the  collect- 
or to  proceed  to  aell  until  the  requisite  amount 
is  produced,  or  until  all  the  land  constitntiiijg 
one  tract,  and  assessed  to  the  same  owner,  is 
offered,  the  collector  cannot  unite  the  lands 
of  two  owners  of  separate  tracts  and  sell  them 
together. 

Appeal  from  circuit  court,  Ooplah  county; 
Robert  Powell,  Judge. 

Action  by  S.  G.  Salter  against  Watt  Hlgdon 
and  others.  There  was  a  Judgment  for  plain- 
tiff, and  defendants  appeaL    Reversed. 

AcUon  of  ejectment  by  appellee  against  ap- 
pellants to  recover  possession  of  620  acres  of 
land  in  Copiah  county.  The  suit  was  brought 
against  W.  Hlgdon  and  Joe  Middleton,  and 
the  Topeka  Trust  Company,  the  owner  of  all 
the  lands,  was  admitted  to  defend.  The  cause 
was  tried  before  the  court,  a  Jury  having  been 
waived.  Appellee  claimed  under  a  tax  deed 
executed  by  the  tax  collector  of  Copiah  county 
on  the  2d  day  of  March,  1896,  the  land  hav- 
ing been  sold  for  the  state  and  county  taxes 
for  the  year  1895.  The  opinion  contains  a  fur- 
ther statement  of  the  facts. 

R.  P.  Willing,  for  appellants.  B.  N.  Miller, 
for  appellee. 

WOODS,  C.  J.  The  lands  embraced  la  this 
litigation  are  all  Included  in  one  conveyance 
from  the  tax  collector  to  appellee,  and  were  - 
sold  by  the  former,  at  the  tax  sale,  to  the 
latter,  as  one  tract,  the  tax  collector  first  of- 
fering 40  acres,  and,  receiving  no  bid,  adding 
another  40  acres,  and  so  continuing  until  the 
entire  520  acres  were  put  up,  when  appellee 
bid  $22.40,  that  being  the  amount  of  taxes  due 
on  all  the  land,  including  costs  and  damages. 
The  assessment  roll  under  which  the  tax  col- 
lector sold,  and  under  and  in  pursuance  of 
which  he  could  only  sdl,  showed  the  lands 
assessed  as  two  separate  tracts,  to  two  sepa- 
rate owners,  more  than  200  acres  being  as- 
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sesaed  to  Salter,  and  something  leas  than  300 
acres  being  assessed  to  "unknown  owner." 
Section  3813,  Code  1892,  directs  the  tax  col- 
lector to  sell  land  on  which  the  taxes  remain 
unpaid,  or  so  much  or  such  parts  of  the  land 
of  each  delinquent  taxpayer  as  will  pay  the 
taxes  due  by  him,  with  costs  and  charges,  to 
the  highest  bidder  for  cash.  The  manner  of 
offering  subdivisions  In  making  the  sale  is  then 
pointed  out,  and  the  collector  Is  then  directed 
to  so  proceed  to  sell  imtll  the  requisite  amount 
Is  produced,  or  "until  all  the  land  constltnting 
one  tract,  and  assessed  as  the  property  of  the 
same  owner,  be  offered."  The  statute  is  plain 
that  all  the  land  constituting  one  tract,  and 
assessed  to  the  same  owner,  may  be  sold  If 
the  requisite  amount  cannot  be  produced  by 
the  offer  of  subdivisions  of  the  land;  but  It 
was  never  in  contemplation  that  a  collector, 
acting  on  his  private  opinion  touching  the  con- 
stitution of  separate  parcels  making  one  tract, 
or  of  the  ownership  of  separate  parcels,  and 
atterly  disregarding  what  was  clearly  shown 
on  the  assessment  roll,  might  unite  the  lands 
of  two  distinct  owners  of  separate  tracts,  and 
sell  all  for  the  taxes  unpaid  of  one  or  the 
other  or  both  of  the  owners.  We  held,  in 
Nelson  v.  Abemathy,  74  Miss.  164,  21  South. 
150,  and  In  Oregory  t.  Brogan,  74  Miss.  694, 
21  South.  521,  that  a  tax  sale  was  void  be- 
cause of  the  tax  collector's  failure  to  desig- 
nate the  several  40-acre  legal  subdivisions 
composing  the  tract  sold  by  their  proper  de- 
scription at  the  time  of  offering  the  same,  and 
that  such  error  was  not  cured  by  sections  3813, 
3815,  Ck>de  1892.  Surely,  in  the  face  of  those 
decisions,  the  sale  of  separate  tracts  of  land, 
assessed  to  different  owners,  In  one  body, 
was  fatally  erroneous,  and  the  purchaser  at 
«nch  sale  acquired  no  title.  Bereraed  and  re- 
manded. 


BOOKOTTT  et  al.  v.  ANDREWS. 

(Supreme  Court  of  Mlasissippi.    May  1;  1890.) 

Taxation — Void  Baxs— LsoiaijkTiOH. 

The  imposition  by  the  leeislature  of  the 
war  taxes  of  1861,  in  aid  of  the  rebellion,  be- 
ing void,  a  sale  of  land  thereunder  was  void, 
and  could  not  be  validated  by  subsequent  leg- 
islation. 

Appeal  from  chancery  conrt.  Sunflower 
county;  A.  H.  Longlno,  Chancellor. 

Action  by  O.  T.  Bookoot  and  others  against 
F.  M.  Andrews.  There  was  a  judgment  for 
defendant,  and  plaintiffs  appeal.    Afltemed. 

Appellants  filed  tbehr  bill  against  appellee, 
claiming  title  to  lot  1  of  section  33,  township 
18,  range  5  west,  situated  in  Sunflower  coun- 
ty, Miss.,  and  ask  the  court  to  cancel  appel- 
lee's deed  as  a  cloud  upon  appellants'  title. 
Appellants  set  out  their  deraignment  of  title, 
showing  that  their  rights  are  conferred  by 
auditor's  deed  to  them  of  .this  lot,  which  was 
claimed  by  the  state  und^r  and  by  a  sale  for 
taxes,  made  on  the  7th  day  of  July,  1862. 
To  this  bill  appellee  interposed  a  demurrer  on 
25  So.— 55 


the  following  grounds:  (1)  Because  the  tax- 
es for  which  the  land  in  controversy  was  sold 
in  1862,  and  through  which  sale  plaintiffs 
claim .  title,  were  in  aid  of  the  rebellion,  and 
said  sale  was  illegal  and  void;  and  (2)  be- 
cause said  sale  was  made  on  a  day  other  than 
the  one  fixed  by  law.  At  the  trial  In  the  court 
below  the  demurrer  was  sustained  and  the 
bill  dismissed,  and  from  this  decree  an  appeal 
was  prosecuted. 

Baker  &  Moody,  for  appellants.  W.  S. 
Chapman  and  Chapman  &  Chapman,  for  ap- 
pellee. 

TERRAL,  J.  In  this  case  It  Is  sought  to 
maintain  the  validity  of  a  sale  of  land  for 
taxes  made  In  July,  1862,  which  by  former 
decisions  of  this  court  have  been  held  void 
because  the  taxes  levied  or  a  part  of  them 
were  in  aid  of  the  rebellion,  on  the  ground 
that  subsequeut  statutes,  by  a  sort  of  side 
wind,  have  validated  such  sales.  This  con- 
tention is  based  upon  the  power  of  the  legis- 
lature to  cure  by  subsequent  legislation  such 
Irregularities  in  tax  sales  as  it  could  have  pro- 
vided against  beforehand. 

It  Is  sufficient  to  say  that  the  power  of  the 
legislature  to  cure  Irregularittes  in  tax  pro- 
ceedings does  not  apply  to  a  matter  of  this 
sort.  The  Imposition  by  the  legislature  of 
the  war  taxes  of  1861  was  not  a  mere  Irregu- 
larity. It  affected  the  validity  of  the  sale, 
and  the  sale  Itself  was  void.  The  legislation 
quoted,  in  onr  opinion,  was  not  Intended  to 
validate  sales  of  land  for  war  taxes;  for  we 
could  not  Impute  such  Intention  to  the  legisla- 
ture, unless  It  was  dearly  expressed  or  nec- 
essarily Implied.  The  action  of  the  chancery 
conrt  is  afilnned. 


(77  Miss.  28) 

YAZOO  &  M.  V.  R.  CO.  v.  ANDERSON. 
(Supreme  Conrt  of  Mississippi.    May  8,  1899.) 

CaBBUBS — EXPULSIOS  OT  PJlSBSNOSB. 

Where  a  baggage  man  coUusively  agreed 
to  carry  a  person  who  had  no  intention  of  pay- 
ing his  fare,  the  company  was  not  liable  for  in- 
juries cansed  by  the  baggage  man  forcing  him 
to  jump  from  the  moving  train. 

Appeal  from  circuit  court,  Claiborne  coun- 
ty;  W.  K.  McLaurin,  Judge. 

Action  by  Floyd  Anderson  against  the  Ya- 
Eoo  &  Mississippi  Valley  Railroad  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

This  was  an  action  brought  to  recover  dam- 
ages for  an  alleged  wrongful  expulsion  of 
plaintiff  from  the  baggage  car  of  the  com- 
pany by  the  baggage  master  while  the  train 
was  running  at  a  high  rate  of  speed,  by  rea- 
son whereof  he  was  injured.  The  plaintiff 
was  a  laborer  working  on  a  bridge  gang  un- 
der a  man  by  the  name  of  Ratliff,  in  Louis- 
iana. Plaintiff  lived  in  KnoxvUle,  Miss.,  and, 
desiring  to  go  home,  applied  to  his  foreman 
for  transportation.  At  the  trial  plaintiff  tes- 
tified that  he  knew  that  he  was  required  by 
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the  rules  of  the  ntUroad  company  to  hare  a 
pass  entitling  him  to  tranBportatlon,  and  that 
he  applied  to  hla  foreman  for  same,  and  that 
the  foreman  failed  to  get  the  pass,  bat  made 
arrangements  with  the  baggage  master  to 
haye  plaintiff  carried  to  Knozrllle,  Miss.;  that 
he  got  on  the  train  at  Cabbare,  and  went  into 
the  baggage  car;  that  before  the  train  got 
to  Knoxrille  the  baggage  master  told  him  to 
get  ready  to  get  off,  and  that  when  they 
readied  Knoxvllle  be  was  told  by  the  bag- 
gage master  to  get  off,  when  be  (plaintiff) 
asked  if  the  train  was  going  to  stop,  and,  as 
the  train  did  not  stop,  he  asked  permission  of 
the  baggage  master  to  be  carried  to  the  next 
station,  which  the  baggage  master  refused, 
and  told  plaintiff  to  get  off;  that  he  hesitated 
to  get  off;  and  that  the  baggage  master  pull- 
ed out  his  gim,  and  said,  "Get  off,"  when 
plaintiff  sprung  off,  and,  falling  under  the 
train,  his  left  leg  was  cut  off. 

Mayes  &  Harris,  for  appellant  Martin  ft 
Anderson  and  McLauiln  A  McKnlgbt,  for  ap- 
pellee. 

WOODS,  O.  J.  Accepting  as  true  the  evi- 
dence of  the  appellee  himself,  the  peremp- 
tory instructlMi  asked  for  the  appellant  should 
have  been  glyen.  By  the  fraudulent  collu- 
sion of  the  appellee,  the  bridge  foreman,  and 
the  baggage  master,  the  appellee  was  ad- 
mitted to  the  baggage  car  to  be  carried  some 
distance  in  violation  of  the  rules  of  the  com- 
pany, against  its  interests,  and  in  fraud  of  its 
rights.  He  knew  he  must  pay  fare  or  have  a 
pass,  and,  though  he  endeavored  to  secure  the 
pass,  he  fidled  to  get  it;  and  he  did  not  pay 
his  fare,  and  never  Intended  so  doing.  The 
baggage  master  and  the  appellee  were  aware 
of  the  propriety  of  keeiring  the  appellee  out 
of  sight  whUe  in  the  baggage  car,  and  when 
the  train  reached  Knozville, .  the  point  to 
which  the  baggage  master  collusively  agreed 
to  carry  appellee,  the  train  not  stopping,  the 
baggage  master  compelled  the  appellee  to 
Jump  frmn  the  rapidly-moving  car,  whereby 
he  lost  a  leg.  The  baggage  master  may  be 
liable  to  appellee  for  his  injury,  but  not  the 
railroad  company.  The  case  is  controlled  by 
the  opinions  of  this  court  in  Railroad  Co.  v. 
Latham,  72  Miss.  32,  16  South.  767,  and  WU- 
liams  V.  Railroad  Co.  (Miss.)  1»  South.  80. 

Reversed  and  remanded. 

(76  Uln.  693) 

HOOKER  et  al.  v.  McINTOSH  et  al. 
(Supreme  Court  of  Missigsippl.    May  1,  1889.) 

PUBLIO  IiAiroS— AORBEHBNT  TO  ReLINQCISB  HoIH- 

STHAS  Entry — ^Vaiiditt — Notes— Coh- 

STDBBATIOK — INSTBUCTIONS. 

1.  An  agreement  by  the  filer  of  a  homestead 
entry  on  public  lands  to  relinquish  his  entry, 
to  permit  another  to  enter  on  the  lands,  is  valid. 

2.  A  note  given  in  consideration  of  the  payee 
relinquishing  a  homestead  entry  on  public  lands, 
to  enable  the  maker  to  enter  on  the  lands,  is 
founded  on  a  sufficient  consideration. 

3.  Where  the  defense  to  notes  giren  in  con- 
eideration  of  the  relinquishment  of  an  entry  on 
public    lands,   to   enable   the   maker   to    enter 


thereon,  was  that,  after  having  so  entered, 
the  parties  agreed  that,  in  lien  of  paying  the 
notes,  the  maker  should  sell  the  lands  and  divide 
the  proceeds  with  the  payee,  and  that  he  had 
sold  the  lands  and  paid  the  payee  part  of  his 
share  of  the  proceeds,  a  charge  that  the  maker 
had  the  burden  of  showing  payment  of  the 
notes  by  a  preponderance  of  the  evidence  was 
erroneous,  since  the  defense  was  that  there  bad 
been  a  novation  of  debts,  and  not  that  the  notes 
had  been  paid. 

4.  The  court  having  charged,  at  the  request  of 
the  payee,  that  he  could  recover,  notwithstand- 
ing the  agreement  to  sell  the  lands  and  share 
the  proceeds,  if  the  maker  had  failed  to  pay  him 
his  sliare  of  the  proceeds  of  the  sale  of  the 
lands,  it  was  inconsistent  to  charge,  at  tiie  re- 
qnest  of  the  maker,  that  no  recovery  could  be 
had  if  the  agreement  had  been  made,  and  the 
maker  sold  the  lands  pursuant  thereto. 

Appeal  from  circuit  court,  Lawrence  coiuty; 
W.  P.  Cassedy,  Judge. 

Action  by  D.  A.  Mcintosh  and  another 
against  John  Hooker  and  another.  There  was 
a  Judgment  for  plaintiffs,  and  defendants  ap- 
peal.    Reversed. 

In  1866  John  Newson  entered  for  a  home- 
stead 160  acres  of  land  in  Lawrence  county, 
and  proceeded  to  build  a  house  on  this  tract 
of  land,  and  to  clear  np  and  cultivate  the 
land.  In  1880  Newson  sold  his  interest  in 
the  land  and  the  Improvements  to  one  John 
Hooker  for  $300,  and  received  from  Hooker 
three  promissory  notes,  of  $100  each,  payable 
in  one,  two,  and  three  years.  After  the  price 
was  agreed  upon,  Newson  and  Hooker  went 
to  the  land  office  at  Jackson,  Miss.,  and  New- 
son  canceled  his  claim,  apd  Hooker  entered 
the  land  the  same  day.  Mcintosh,  who  had 
by  some  means  obtained  possession  of,  or  ac- 
quired some  interest  in,  these  notes,  together 
with  Newson,  brought  this  suit  on  two  of 
the  promissory  notes  against  Hooker,  as  prin- 
cipal, and  Herring  as  surety,  on  the '  notes. 
It  was  claimed  by  appellants  (defendants  be- 
low) that  after  Hooker  entered  the  land  he 
was  disturbed  by  the  White  Caps  to  such  an 
extent  that  he  could  not  live  on  the  land,  and 
that  there  was  a  second  contract  between 
Newson  and  Hooker,  in  which  it  was  agreed 
that  Hooker  was  to  sell  his  homestead  Inter- 
est for  what  he  could  get,  and  divide  equally 
the  proceeds  between  himself  and  Newson, 
and  that  Hooker  sold  his  Interest  for  a  horse 
worth  about  $50,  and  that  he  paid  to  Newson 
about  30  gallons  of  molasses,  at  35  cents  per 
gallon,  and  a  yearling  worth  $6,  and  that 
Newson  never  called  for  the  balance.  These 
claims  were  denied  by  complainants.  The 
first  instruction  given  for  plaintiff  Is  as  fol- 
lows: "The  court  instructs  the  Jury,  for  the 
plaintiff,  that  the  notes  sued  on  In  this  case 
are  prima  facie  evidence  of  the  defendants' 
indebtedness  to  the  plaintiff,  and  entitle  the 
plaintiff  to  recover,  and  they  will  find  for  the 
plaintiff  unless  they  believe  from  the-  evi- 
dence that  the  defendants  have  settled  these 
notes.  And  on  the  question  of  payment  the 
burden  of  proof  fs  on  the  defendants,  and 
they  must  show  the  payment  by  a  preponder- 
ance of  the  evidence."  Second  instruction  for 
plaintiff:    "The  court  Instructs  the  Jury,  for 
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the  plaintiff,  that  although  they  may  tteUeve 
from  the  evidence  that  the  plaintiff  Newson 
agreed  for  the  defendant  Hooker  to  sell  the 
Jand  for  what  he  conld  get  for  it.  If  he  would 
pay  him  one-half  of  whatever  he  got  for  the 
land,  and  that  he  would  accept  this  one-half 
In  payment  of  the  notes,  still  the  plaintiff  is 
not  debarred  from  recovering  on  these  notes  If 
they  believe  from  the  evidence  that  Hooker 
sold  the  land  for  a  mare  worth  fifty  dollars, 
and  that  be  did  not  pay  Newson  one-half 
thereof."  The  following  is  the  third  instruc- 
tion for  defendants:  "The  court  instmcts  the 
Jury,  for  the  defendants,  that  if  they  believe 
from  the  evidence  that,  after  the  execution  of 
the  notes  sued  on,  John  Newson  and  John 
Hooker  entered  into  an  agreement  that  Hooker 
was  to  sell  whatever  right  he  had  to  the  land 
for  whatever  he  could  get  for  it,  and  pay  to 
Newson  half  of  what  such  right  was  sold  for, 
and  Newson  released  and  relinquished  all 
right  he  had  to  enforce  payment  of  the  notes, 
and  agreed  to  take  the  one-half  of  such  sale 
as  the  amount  due  him,  then,  If  Hooker  sold 
such  right,  Newson  cannot  recover  on  the 
notes,  and  the  jury  should  find  for  defend- 
ants." At  the  trial  in  the  court  below  Judg- 
ment was  in  favor  of  plaintiffs,  and  defend- 
ants appeal. 

John  H.  Arrington  and  McWlllle  &  Thomp- 
son, for  appellants.  Mcintosh  &,  Bro.  and 
Brame  &  Brame,  for  appellees. 

WOODS,  0.  J.  The  arrangement  between 
Newson  and  Hooker,  whereby  the  former 
agreed  with  the  latter  to  relinquish  his  claim 
to  and  abandon  the  land,  and  to  cancel  his 
entry  at  the  land  office,  in  order  that  the  lat- 
ter might  enter  the  land  and  ultimately  secure 
a  patent  therefor,  was  not  illegal,  and  con- 
stituted a  BufBclent  consideration  for  Hooker's 
notes  given  to  Newson.  It  was  simply  the 
relinquishment  of  Newson's  possessory  right 
In  the  premises,  with  the  improvements  made 
thereon  by  him.  The  authorities  on  the  sub- 
ject are  collated  in  19  Am.  &  Eng.  Enc.  Law, 
pp.  323,  324,  and  notes,  and  Id.  pp.  332-334^ 
with  notes.  The  case  must,  however,  be  re- 
versed because  of  erroneous  Instructions.  The 
first  Instruction  given  for  the  plaintiff  confined 
the  jury  to  a  question  of  payment  of  the  notes. 
That  was  not  really  the  defense  offered.  No 
one  pretended  that  the  notes  had  been  paid. 
The  question  was,  had  there  been  a  novation 
of  the  original  Indebtedness?  The  second  in- 
struction given  for  the  plaintiff,  and  Instruc- 
tion given  for  the  defendant  marked  "No.  3" 
In  the  transcript,  are  not  harmonious.  Be> 
versed. 


at  Miaa.  75S) 

HiLINOIS  CENT.  B.  CO.  v.  BISHOP  et  al. 
(Supreme  Court  of  Mississippi.  April  8,  1889.) 
RAJLBOADS — ISJCBT  TO  Bkotioh  Hahd— Cadb»— 
NsoLiomioB  OF  Oo-Emplotb — Liability. 
1.  When  a  hand  car  was  crowded,  it  had  been 
the  custom  of  section  men  to  lay  a  plank  across 
it,  with  ends  extending  beyond  the  sides  a  foot 


and  a  half,  so  as  to  afford  seats  for  extn, 
men,  and  Its  use'  was  not  dangerous.  A  sec- 
tion hand,  while  thus  seated,  was  struck  by  the 
lever  of  a  drawbridge  which  was  left  in  an  im- 
proper poeition.  'Had,  that  the  accident  was  not 
due  to  the  use  of  the  plank,  but  to  the  improp- 
er position  of  the  lever. 

2.  A  section  hand,  in  crossing  on  a  hand  car 
a  draw  bridge  within  the  section  on  which  he 
worked,  was  struck  by  the  bridge  lever  which 
had  been  left  In  an  improper  position,  'field,  If 
the  accident  was  due  to  the  negligence  of  the 
bridge  tender,  who  was  also  employed  by  the 
railroad  company,  and  whose  duty  it  was  to 
keep  the  draw  closed,  and  signal  the  ciew  when 
to  go  forward,  that  they  were  co-employ68,  and 
he  could  not  recover. 

Appeal  from  circuit  court,  Hinds  coimty; 
Bobert  Powell,  Judge. 

Action  by  Julia  Bishop  and  others  against 
the  Illinois  Central  Ballroad  Company. 
There  was  a  verdict  for  plaintiffs,  and  de- 
fendant appeals.    Reversed. 

This  was  a  suit  by  Julia  Bishop  to  recovw 
damages  of  the  railroad  company  for  the 
death  of  her  son,  Oscar  Bishop,  which  occur- 
red In  the  state  of  Ijovlslana.  Oscar  Bishop 
was  a  section  hand  working  on  a  section  of 
the  railroad  which  lay  in  the  state  of  Lonlsl- 
ana.  The  section  on  which  deceased  worked 
was  divided  by  Pass  Manchac;  the  track  of 
the  railroad  company  crossing  the  pass  over  a 
drawbridge  which  was  owned  by  the  com-  - 
pany,  and  a  part  of  Its  track.  The  draw  was 
operated  by  a  bridge  tender  by  the  name  of 
Strauther,  whose  business  It  was  to  open  and 
dose  the  draw,— open  the  draw  when  boats 
had  to  pass,  and  dose  it  so  that  trains  could 
pass  over  the  bridge  In  safety.  At  the  time 
of  the  injury,  deceased  was  riding  on  a  hand 
car,  sitting  on  a  plank  which  was  provided 
by  the  railroad  company  in  cases  where  the 
crew  consisted  of  too  many  for  one  hand  car, 
and  not  enough  for  tw)o.  The  plank  was  pro- 
vided to  afford  extra  seating  for  laborers,  and 
was  laid  loose  across  the  hand  csr,  with  the 
ends  extending  beyond  the  sides  of  the  car 
about  a  foot  and  a  half.  Deceased  was  sit- 
ting on  one  end  of  this  plank,  holding  to  a 
keg  of  beer;  and,  while  crossing  the  draw- 
bridge, the  end  of  the  plank  struck  the  handle 
of  the  draw,  which  had  been  left  by  the 
bridge  tender  In  an  upright  position.  This 
striking  of  the  handle  knocked  Oscar  Blshc^ 
from  the  plank,  and  he  was  precipitated  Into 
the  water,  and  drowned  b^ore  he  could  be 
rescued.  At  the  trial  several  wituesses  testi- 
fied that  use  of  the  plank  was  usual  and  ordi- 
nary In  the  company's  business.  It  was  also 
established  by  the  testimony  of  several  wit- 
nesses that  on  the  day  on  which  deceased  was 
Injured  the  regular  section  foreman,  Ed  Cush- 
man,  was  sick,  and  the  crew  went  out  under 
the  supervision  of  Fred  Cushman,  and  that 
this  Fred  Cushman  was  a  mere  laborer  In  the 
crew  himself;  that  the  section  hands.  Includ- 
ing the  foreman  or  boss,  were  all  under  the 
Immediate  supervision  of  what  was  Icnown 
as  the  "supervisor,"  this  supervisor  having 
charge  of  all  the  section  hands  in  a  certain 
district,  this  district  being  divided  Into  sec- 


Digitized  by 


Google 


868 


25  SOUTHERN  BBPORTEB. 


(Miss. 


tlons,  and  each  section  assigned  to  a  partlcn- 
lar  crew,  but  all  were  under  the  constant  and 
immediate  supervision  of  a  supervisor.  At 
the  final  hearing,  there  was  a  verdict  for  the 
plaintiff  for  $1,000,  and  the  railroad  company 
appeals. 

Mayes  &  Harris,  for  ai^ellant  WilUam- 
flon  &  Potter,  for  appellees. 

WOODS,  G.  J.  L  The  use  of  the  plank  on 
the  hand  car  Is  shown  by  all  the  evidence  to 
have  been  employed  by  appellant  and  Its  em- 
ployes continuously  for  at  least  15  years  prior 
to  the  accident  which  resulted  In  the  death  of 
appellee's  son.  Its  use  was  not  only  custom- 
ary, but  Is  shown  also  to  have  not  been  a  dan- 
gerous appliance.  The  broths  of  the  deceas- 
ed, who  was  Introduced  aa  a  witness  for  ap- 
pellee, testified  that  the  use  of  the  plank  was 
as  safe  as  walking  in  a  road.  The  use  of  the 
plank  was  not  the  cause  of  the  injury  com- 
plained of.  The  accident  was  caused  direct- 
ly by  the  Improper  position  of  the  lever  used 
in  closing  and  fastening  the  drawbridge. 

2.  The  bridge  tender  was  not  the  superior 
of  the  section  crew,— the  alter  ego  of  the  rail- 
road company.  He  was  simply  a  fellow  serv- 
ant of  the  deceased,  and  engaged  In  the  same 
employment  He  had  charge  of  a  small  por- 
tion of  the  track  In  the  section  upon  which 
the  crew  to  which  the  deceased  belonged 
worked.  The  small  part  of  the  track  in  this 
section  which  he  had  charge  of  was  that  part 
of  the  line  where  the  rails  of  the  track  rested 
upon  the  superstructure  which  spanned  Man- 
chac  Pass,  which  connected  Maurepas  and 
PontchartraJn  lakes.  So  far  as  bis  duties  to 
the  section  crew  were  concerned,  be  had  only 
to  keep  the  draw  dosed,  and  signal  the  crew 
to  go  forward.  But  his  duty  to  give  signals 
did  not  make  him.  a  superior  officer  of  the 
section  crew.  He  was  no  more  a  superior 
officer,  than  any  ordinary  switchman,  whose 
duty  It  is  to  open  and  close  switches,  is  supe- 
rior to  conductors  and  engineers  whom  he 
signals  to  go  forward  with  their  trains.  If 
the  lever  to  the  drawbridge  was  left  in  an  im- 
proper position  by  him.  It  was  the  negligence 
of  a  fellow  servant,  simply.  In  what  manner, 
or  by  what  means,  or  by  whose  agency,  the 
lever  was  left  In  an  upright  position  on  the 
occasion  in  question,  nowhere  appears.  But, 
we  repeat,  if  it  was  so  Improperly  left  upright 
by  the  bridge  tender,  it  was  the  negligence  of 
a  fellow  servant,  merely,  for  which  the  rail- 
road company  was  not  liable. 
.  3.  We  need  not  determine  whether  the  sec- 
tion foreman  is  a  vice  principal,  within  the 
principles  of  any  decision  to  be  found  in  the 
Louisiana  Reports.  The  courts  of  that  state 
have  never  held  a  section  'foreman  to  be  a 
vice  principal,  but,  if  they  bad  so  held,  or  If 
such  character  might  be  fairly  Imputed  to  hhn 
by  reason  of  his  b^ing  within  the  principles  of 
any  adjudication  of  the  supreme  court,  still 
the -plaintiff  should  not  have  recovered,  be- 
cause no  negligence  of  the  foreman  was 
shown  by  the  evidence.    We  have  already 


said  that  the  use  of  the  piftnk  by  him  for  seat- 
ing a  part  of  his  crew  was  not  negligence. 
The  requiring  the  deceased  to  hold  the  keg, 
though  Improper,  perhaps,  was  harmless,  for. 
the  holding  the  keg  in  no  way  contributed  to 
the  injury.  That  was  occasioned  by  negli-  ' 
gence  of  the  bridge  tender  in  leaving  the  lever 
upright,  if  we  assume  that  he  did  negligently 
so  leave  it.  ▲  very  careful  examination  of 
the  Louisiana  cases  leads  us  to  our  conclu- 
sion.   Reversed  and  rauanded. 

(76  HtsB.  821> 

CHAPMAN  et  al.  v.  WHITE  SBWING- 
MAOH.  GO. 
(Supreme  Oourt  of  Mississippi.  April  10,  1880.) 
Tb^udulbnt  CoNYaTAKOBs — Dbbd  to  Wm  Ain> 
Son— CoNBiDBBATioir. 
A  father,  indebted  to  his  wife  and  son, 
conveyed  lasda  to  them  Jointly,  delivering  the 
deed  to  the  wife  alone,  and  told  her  it  was  to 
secure  her.  There  was  no  understanding  as  to 
what  was  to  be  paid  for  the  property,  and  aft- 
erwards the  wife  recovered  a  judgment  against 
the  husband  for  the  debt.  The  son  knew  noth- 
ing of  the  conveyance  nntil  after  it  was  re- 
corded, and  he  had  no  agreement  with  his  fa- 
ther that  the  latter  should  secnre  blm,  and  he 
never  made  any  claim  to  the  profits  of  the  lands, 
and  permitted  his  father  to  control  it.  !17eU, 
that  the  conveyance  was  valid  as  against  the 
husband's  creditors  as  to  the  wife,  but  invalid 
as  to  the  son,  it  never  having  he&a.  delivered 
to  him. 

Appeal  from  chancery  court.  Hinds  comity; 
H.  0.  Conn,  Chancellor. 

Bill  by  the  White  Sewlng-Machine  Company 
against  W.  C.  Chapman  and  others  to  set 
aside  a  conveyance.  There  was  a  decree  for 
complainant,  and  defendants  appeal.  Modi- 
fled. 

In  August,  1892,  W.  O.  Chapman  became 
surety  on  the  bond  of  one  Hawkins  In  favor 
of  appellee,  and  In  Hay,  1885,  a  Judgment 
was  rendered  against  him  on  this  bond  In 
favor  of  appellee,  which  was  enrolled  In  the 
county  of  Hinds,  where  Chapman  lived.  In 
February,  1893,  W.  C.  Chapman  conveyed  all 
his  property  to  his  wife,  Annie  T.  Chapman, 
and  his  son,  John  D.  Chapman,  Jotaitly.  The 
deed  conveys  to  them  the  W.  i^  of  the  S.  W. 
%  of  section  14,  township  7,  range  2  W.,  and 
the  E.  %  of  the  S.  W.  %  of  section  15,  town- 
ship 7,  range  2  W.,  in  Hinds  county.  This 
deed  was  filed  for  record  February  25,  1883. 
Appellee  ffied  the  bill  In  this  case  In  the  chan- 
cery court  of  Hinds  county  against  W.  C. 
Chapman,  Annie  T.  Chapmen,  and  John  D. 
Chapman  to  set  aside  this  deed  as  fraudulent 
and  void  as  to  complainant,  charging  that  it 
was  made  to  hinder  and  delay  It  in  the  collec- 
tion of  its  debt  The  defendants  answered, 
denying  the  equities  of  the  bill.  On  the  trial 
both  Mrs.  Chapman  and  John  D.  Chapman  tes- 
tified that  they  knew  nothing  of  any  Inten- 
tion on  the  part  of  W.  C.  Chapman  to  convey 
his  property  to  them  for  the  purpose  of  pla- 
cing it  beyond  the  reach  of  his  creditors.  Mrs. 
Chapman  testified  that  she  loaned  her  hus- 
band, W.  C.  Chapman,  $900  in  1888,  and  other 
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small  Bums  at  other  times,  and  that  he  owed 
ber  most  of  It  at  the  time  the  conveyance  was 
made,  and  that  It  was  understood  that  the 
deed  was  made  to  compensate  her  for  that 
money,  and  that  he  dellyered  the  deed  to  ber, 
and  she  put  It  In  her  trunk,  but  did  not  know 
what  was  In  the  deed,  except  W.  C.  Chapman 
told  ber  be  had  deeded  bis  property  to  ber 
and  John  In  order  to  secure  her,  and  that 
there  was  no  understanding  as  to  what  was 
to  be  paid  for  the  property.  The  evidence 
also  shows  that  Mrs.  Annie  T.  Chapman  after- 
wards brought  suit  on  the  note  for  the  $900 
against  ber  husband,  and  recovered  a  Judg- 
ment on  It  against  him.  Mrs.  Chapman  lives 
on  the  land  conveyed,  but  John  D.  Chapman 
does  not.  John  D.  Chapman  testified  that  he 
did  not  know  of  the  deed  untU  some  time  after 
it  was  made  and  recorded,  and  first  heard  of 
It  by  some  members  of  the  family  talking  of 
it,  and  that  It  was  never  delivered  to  him, 
and  that  there  was  no  agreement  made  about 
it,  and  that  his  father  owed  him,  and  the 
deed  was  made  to  secure  to  him  the  amount 
owed.  He  liad  never  claimed  the  land,  and 
his  father  lived  on  it  and  controlled  It,  and 
he  liad  never  asked  an  account  for  the  rents. 
There  was  evidence  tending  to  prove  that  it 
was  the  purpose  of  W.  C.  Chapman  to  convey 
Ms  property  to  bis  wife  and  son  for  the  pur- 
pose of  defeating  complainant  In  the  collec- 
tion of  its  debt.  From  a  decree  for  com- 
plainant granting  the  relief  sought,  and  set- 
ting aside  the  B.  ^  of  the  S.  W.  ^  and  the 
W.  %  of  the  S.  E.  %  of  section  15,  township  7, 
range  2  W.,  as  a  homestead,  the  defendants 
appealed. 

W.  Calvin  Wells,  for  appellants.  W.  R. 
Harper  and  A.  H.  Jayne,  for  appellee. 

WHITFIELD,  J.  The  testimony  shows 
dearly  that,  as  to  Mrs.  Chapman,  the  deed  to 
ber  one-half  Interest  was  delivered  to  and 
accepted  by  ber  with  full  knowledge  of  its 
contents,  for  a  valuable  cc»isideratlon,  long 
antedating  appellee's  claims.  As  to  the  son, 
tbe  testimony  Is  too  uncertain  to  show  deliv- 
ery to  him,  or  to  his  mother  fOr  him.  He 
never  saw  the  deed;  says  It  never  was  de- 
livered to  him.  And  there  is  nothing  to  show 
that  it  was  ever  delivered  to  the  mother  for 
liim.  There  is  no  fraud  whatever  on  the  part 
of  tbe  mother  or  son,  and  tbe  father  bad  tbe 
Tight  to  prefer  them.  He  did  this  effectually 
as  to  tbe  mother,  but  we  are  not  willing  to 
disturb  the  finding  of  the  chancellor  as  to  tbe 
son,— that  tbe  deed  was  never  delivered  to 
him,  or  any  one  for  him.  As  the  decree  is  er- 
roneous as  to  tbe  mother,  tbe  homestead  allot- 
ment is  also  erroneous.  We  remark.  In  pass- 
ing, how  curious  a  fact  it  is  that  so  few  per- 
sons desiring  to  save  their  homestead  exemp- 
tions avail  themselves  of  tbe  Increased  ex- 
emption allowed  by  section  1973  of  the  Code 
of  1892,— a  most  beneficent  provision,  first  in- 
troduced into  our  law  by  our  late  Brother, 
Jndge  Cooper.  In  so  far  as  the  decree  can- 
ard the  conveyance  to  tbe  son,  it  is  affirmed. 


In  so  far  as  it  cancels  said  conveyance  to  tbe 
mother,  Mrs.  Chapman,  and  as  to  the  home- 
stead allotment,  it  is  reversed,  and  the  cause 
remanded  to  be  proceeded  with  in  accordance 
with  this  opinion,  a  new  allotment  of  tiie 
homestead  being  made.  We  think  tbe  equi- 
ties of  the  case  make  it  proper  that  appellee 
should  pay  all  the  costs  of  this  court  So  or- 
dered. 


(77  MlB8.   7> 

MnrCAL  RESERVE  FUNl^  LIFE  ASETN  v. 
OGLETREE. 

(Supreme  Court  of  Mississippi.    April  24,  1800.) 

LnH  iKBusAjrcx— AppuoATioir— Lsrsimioi&KT  Dw- 

OLOSUBBS — BVIDHKaB — ^AVOIDAITOB    OV  FOUOT. 

1.  It  is  competent  to  show  that  insured  made 
full  disclosures  to  the  insurer's  medical  exam- 
iner, who  wrote  in  the  application  only  the  sub- 
stance of  his  answers,  according  to  his  con- 
ception thereof,  and  failed  to  include  a  material 
disclosure. 

2.  That  insured  did  not  disclose,  as  to  medical 
treatment,  when  examined,  that  a  physician 
had  successfully  prescribed  for  a  tem^rary 
ailment  while  he  was  visiting  at  the  physician's 
private  residence,  and  that  he  likewise  prescrib- 
ed for  him  again  a  few  days  later,  when  they 
happened  to  meet  on  the  street.  Is  insufficient 
to  avoid  the  policy. 

Appeal  from  chancery  court,  Kemper  coun- 
t^i  A.  M.  Byrd,  Chancellor. 

Bill  by  Mrs.  Amelia  J.  Ogletree  against  the 
Mutual  Reserve  Fund  Life  Association  and 
another.  From  a  decree  for  complainant,  de- 
fendant company  appeals.    Affirmed. 

The  bill  alleges  that  on  tbe  31st  day  of 
July,  1896,  appellant  issued  a  policy  of  Insur- 
ance on  the  life  of  complainant's  husband, 
B.  H.  Ogletree,  for  ^,000,  payable  to  her,  and 
that  she  bad  assigned  tbe  policy  to  C.  Bosen- 
baum  to  secure  a  debt  that  she  and  her  hus- 
band owed  him.  The  bill  prayed  for  a  de- 
cree against  tbe  appellant,  and  an  accounting 
between  herself  and  Rosenbaum.  The  an- 
swer of  appellant  admitted  the  issuance  of 
the  policy  and  the  assignment  to  Rosenbaum, 
but  denied  all  liability  on  tbe  policy.  Tbe 
answer  set  up  as  a  defense:  That  B.  H. 
Ogletree  on  June  18,  1806>  made  a  written 
application  to  appellant  for  said  p<dlcy  of 
insurance,  which  was  signed  by  him,  ana 
that  it  was  induced  to  issue  tbe  policy  upon 
the  faith  that  the  answns  to  the  questions 
contained  in  tbe  application  were  correct 
and  true.  That  by  part  1  of  said  application 
it  was  inquired  of  said  Ogletree  as  follows: 
"Are  you  now,  and  have  you  been  in  goofl 
health  throughout  the  past  twelve  months, 
and  free  from  all  ailments,  diseases,  weak- 
ness, and  infirmity?'  To  which  he  answered, 
"Yes."  That  lu  part  2  he  was  asked,  "Are 
you  now,  and  have  you  always  been,  in  good 
health,  free  from  all  ailments,  weakness,  and 
Infirmity?"  To  which  he  answered,  "Yes." 
He  was  further  asked:  "Have  you  ever  had 
any  Illness,  local  disease,  weakness,  or  ail- 
ment of  the  bead,  throat,  lungs,  heart,  stom- 
ach, liver,  kidneys,  bladder,  or  any  disease 
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or  Infirmity  whatever?  If  yes,  state  nature, 
date,  duration,  and  severity  of  attack,  and 
whetlier  fully  recovered."  To  which  he  an- 
swered: "Nothing  except  slight  attack  of 
biliousness.  Nev»  to  extent  of  calling  a 
physician."  "How  long  since  yon  consult- 
ed or  were  attended  by  a  physician?  Give 
date."  To  which  he  replied,  "Nothing  for  35 
years."  "Give  name  and  address  of  each  phy- 
sician who  has  prescribed  for  you  or  attend- 
ed you  within  the  past  five  years,  and  for 
what  disease  or  ailment,  and  date."  To 
which  he  replied,  "None."  "Have  yon  had 
any  illness,  disease,  or  medical  attendance  not 
stated  above?"  To  which  he  replied,  "No." 
That  all  these  answers  were  false  and  un- 
true,—and  averred  that  the  health  of  B.  H. 
Ogletree  had  not  been  good  throughout  the 
12  months  prior  to  making  the  application, 
and  he  wae  suffering  with  a  disease  of  the 
Ilvcr,  and  had  consulted  a  physician,  who 
had  found  that  he  was  suffering  with  a  liver 
disease,  and  prescribed  for  him.  On  the 
hearing  of  the  cause,  Dr.  T.  J.  Bickley  testi- 
fied that  he  had  prescribed  for  Mr.  Ogletree 
on  June  7,  1896,  for  some  liver  trouble,  and 
prescribed  for  him  on  several  different  occa- 
sions after  that,  during  the  year  1886,  for  the 
same  trouble,  which  was  an  enlargement  or 
engorgement  of  the  liver.  To  meet  this  de- 
fense, WlUiam  Ogletree  testified  that  he.  was 
present  when  his  father,  B.  H.  Ogletree,  made 
the  application  for  the  policy,  and  that  in  an- 
swer to  the  question,  "Are  you  now,  and  have 
you  been  in  good  health  throughout  the  past 
twelve  months,  and  free  from  all  aliments, 
disease,  weakness,  and  infirmity?"  his  father 
stated  to  Dr.  Hooney,  the  medical  examiner, 
that  Dr.  Bickley  had  prescribed  for  him  tor 
an  attack  of  biliousness.  From  a  decree  for 
complainant,  defendant  appealed. 

Oochran  &  Bozeman  and  J.  A.  P.  Camp- 
bell, for  appellant  W.  K.  Smith  and  T.  W. 
Brame,  ton  appellee. 

WOODS,  0.  J.  If  the  evidence  of  WlUiam 
Ogletree  was  competent  and  crediide,  the  de- 
cree of  the  court  below  must  be  affirmed. 
That  It  was  competent  is  well  settled  by  the 
adjudtoations  of  this  court  We  refer  to  one 
only.  In  the  case  of  Insurance  Co.  v.  Myers, 
55  Miss.  479,  the  court  said:  "We  adopt  the 
doctrine  of  those  cases  which  hold  that,  If  the 
agent  takes  charge  of  the  preparation  of  the 
application,  or  suggests  or  advises  what  shall 
be  answered,  or  what  will  be  a  sufficient  an- 
swer, the  company  shall  not  avoid  the  policy 
because  they  are  false  or  untrue,  if  full  dis- 
closures were  made  by  the  applicant  to  him." 
See  the  opinion  of  the  court,  delivered  by 
Simrall,  0.  J.,  and  also  the  coocnrrlng  opinion 
of  Chalmers,  J.,  in  that  case,  in  which  he 
qualifies  his  former  opinion  In  Association  v. 
Leflore,  53  Miss.  1.  The  evidence  of  William 
Ogletree  shows  that  the  insured  did  state  to 
the  medical  examiner  of  the  Insurer  that  Dr. 


Bickley  had  prescribed  for  him  for  a  tempo- 
rary billons  ailment;  and  the  medical  ex- 
aminer. In  his  evidence,  more  than  once  states 
that  he  has  no  recollection  of  such  answer 
having  been  made  at  the  time  of  the  exam- 
ination by  the  ap{»llcant  for  insurance.  But, 
to  put  the  matter  beyond  controversy,  the 
medical  examiner,  on  cross-examination,  was 
asked  this  question,  viz.;  "When  you  say 
that  you  do  not  remember  that  Ogletree  [the 
applicant]  made  any  statement  about  being 
prescribed  for  by  Dr.  Bickley,  do  you  mean 
to  say  posltlvdy  that  no  such  explanation 
was  made,  or  do  you  simply  mean  that  you 
do  not  remember?"  To  which  he  replied: 
"I  mean  to  say  that  I  do  not  remember  any 
such  statement."  While  it  is  true  that  the 
medical  examiner  afterwards  testified  that  if 
such  statement,  as  to  Dr.  Bickley's  prescrib- 
ing for  the  applicant,  had  been  made,  he 
would  have  written  it  in  the  application,  yet 
he  frankly  admits  that  he  did  not  write  all 
that  the  api^cant  said  to  blm  in  answering 
questions  propounded  to  him,  but  only  the 
substance  of  the  answers,— the  substance,  of 
course,  according  to  the  conception  of  the  ex- 
aminer, and  not  according  to  the  conceptloa 
of  the  applicant  The  truth  is,  the  applicant 
had  escaped  doctors  and  drugs  for  35  years, 
with  the  insignificant  reception  of  the  pre- 
scription given  him  on  a  social  visit  at  Dr. 
Bickley's  private  residence  for  a  temporary 
ailment,  and  repeated  five  days  later,  at  the 
suggestion  of  Dr.  Bickley,  when  tiie  applicant 
happened  to  meet  the  doctor  on  the  street. 
This  temporary  ailment  had  readily  yielded 
to  the  prescription,  and  the  applicant  had 
been  restored  to  his  usual  good  health,  and 
when  Dr.  Mooney,  the  medical  examiner, 
made  a  careful  elimination  of  the  applicant, 
he  failed  to  find  any  evidence  of  that  or  any 
other  ailment;  and  Dr.  Mooney  declares  that 
while  it  was  possible  that  he  might  have 
failed  to  discover  the  alleged  engorgement  of 
the  applicant's  liver,  on  his  careful  examina- 
tion, It  was  not  probable.  Indeed,  so  line  a 
risk  was  the  applicant,  that  the  medical  ex- 
aminer recommended  that  a  policy  for  $10,000 
be  issued,  if  desired  by  the  applicant,  tbon^ 
he  only  vrlshed  |4,000.  The  evidence  of  WO- 
llam  Ogletree  was  both  competent  and  cred- 
ible. All  the  evidence  demonstrates  that  at 
the  time  the  application  was  made,  and  for 
very  many  years  anterior  thereto,  the  appU- 
cant  was  a  sober,  energetic,  active  man,  and 
possessed  of  good  health  in  an  eminent  de- 
gree. To  i)ermit  the  Insurer  to  escape  lia- 
bility because  of  a  most  technical  objection 
as  to  the  want  of  fullness  of  the  answer  made 
in  the  application.  In  not  showing  that  Dr. 
Bickley  had  prescribed  for  the  applicant  un- 
der the  circumstances  referred  to  by  us,  and 
especially  when  that  objection  Is  unfounded, 
if  William  Ogletree  Is  to  be  believed,  would, 
it  seems  to  us«  sacrifice  right  and  Justice. 
AfiSrmed, 
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NEW  YORK  LIFE  INS.  CO.  t.  JACK  et  al. 

(Supreme  Coort  of  Mlnissippi.    May  1.  1889.) 

Lnrrn  iNsmunoB — Aotion  om  toiici—P^xizta— 
EncBKOB. 

1.  A  wife,  who  is  neither  executrix  nor  as- 
signee of  her  deceased  hosband,  Is  not  a  proper 
party  to  an  action  on  an  insnrance  policy,  pay- 
able to  the  husband's  executors  or  assigns. 

2.  In  an  action  on  an  insurance  policy,  evi- 
dence of  a  conversation  with  plaintiff  as  to  all 
the  policies  he  had  in  defendant's  company  is 
admusible;  the  conversation  relating  to  the 
policy  in  suit  as  embraced  in  all  the  p<^cies. 

Appeal  from  circuit  court,  Noxubee  county; 
G.  B.  Huddleaton,  Judge. 

Action  by  Oay  Jack  and  Mrs.  Llllle  B. 
Stewart,  the  former  claiming  to  be  the  as- 
signee and  the  latter  the  widow  of  CharleB 
T.  Stewart,  agalnet  the  New  York  Ufe  In- 
surance Company  on  a  life  policy  for  |1,000, 
issued  March  9,  1881,  to  Charles  T.  Stewart 
The  policy  was  made  payable  to  the  Insured's 
executors,  administrators,  or  assigns,  and  was 
assigned  to  Ouy  Jack  April  18,  1881,  who 
paid  all  premiums  on  it  Charles  T.  Stewart 
was  married  to  Mrs.  Lillle  'B.  Stewart  in  1894. 
The  declaration  alleges  that  Mrs.  Llllle  B. 
Stewart  is  the  widow  and  only  heir  of  Charles 
T.  Stewart,  and  that  Guy  Jack  Is  the  assignee 
of  the  policy  sued  on;  that  the  Insured  left 
no  estate  except  policies  of  Insurance  on  bis 
life,  and  that  he  owed  no  debts  except  to 
Guy  Jack,  which  debts  were  protected  by 
'  said  policies  of  insmance;  and  alleges  that 
no  administration  on  the  estate  of  Charles 
T.  Stewart  was  necessary.  It  further  alleges 
that  Mrs.  Llllie  B.  Stewart  and  Guy  Jack 
luiTe  adjusted  th^r  respectlTe  claims  to  the 
proceeds  of  said  policy  of  Insurance.  A  de- 
murrer to  the  dedaration  was  overruled,  and 
defendant  filed  three  pleas.  The  second  plea 
set  tq)  as  a  defense  that  Guy  Jack  had  asslgn- 
ed  the  policy  to  one  C.  Rosenbaum,  and  had 
no  Interest  In  the  poUcy  sued  ml  The  third 
plea  Is  as  follows:  'Defendant  says  that 
the  irialntur,  Mrs.  LilBe  B.  Stewart  ought 
not  to  have  or  recover  anything  from  It  on 
account  of  said  policy,  for  that  by  the  terms 
and  conditions  of  said  policy  the  same  was 
made  payable  in  case  of  death  to  the  execo- 
tora,  administrators,  or  assigns  of  said  Cbas. 
T.  Stewart;  and  the  said  Chaa  T.  Stewart, 
prior  to  the  bringing  of  this  suit  duly  as- 
aigned  said  policy,  and  had  no  interest  therein 
at  the  time  of  his  alleged  death,— all  of  which 
fully  appears  by  the  transfers  and  exhibits 
filed  by  plaintiffs  with  their  declaration,  and 
said  plaintiff  Sirs.  Llllle  B.  Stewart  has  no 
Interest  In  said  policy  or  the  proceeds  thereof, 
either  as  executor,  administrator,  or  assign 
of  the  said  Ohas.  T.  Stewart."  Plalntifrs 
replied  to  the  second  plea  that  the  policy  Imd 
been  reassigned  to  Guy  Jack  by  Rosenbaum, 
and  demurred  to  the  third  plea,  and  the  de- 
murrer was  sustained.  Defendant  filed  the 
seneral  issue,  and  gave  notice  that  It  would 
prove  the  following  affirmative  matter  In  de- 
fense:   That  Guy  Jack,  designing  to  cheat 


and  defraud  defendant,  induced  the  deceased 
to  make  written  application  to  defendant  for 
a  policy  of  insurance  on  his  life  for  $1,000 
and  to  two  other  companies  for  $10,000  each, 
and  that  when  all  of  said  policies  had  been 
Issued,  Jack,  in  pursuance  of  said  fraudulent 
scheme,  persuaded  and  induced  said  Stewart 
to  assign  said  policies  to  him,  and  that  after 
be  had  fraudulently  procured  said  Stewart 
to  obtain  said  policies  of  insurance,  and  had 
assigned  them  to  him,,  that  be  (the  said  Jack) 
paid  the  premiums  thereon,  and  that  after- 
wards he  induced,  procured,  and  employed 
one  Dr.  Lipscomb  to  kin  the  said  Stewart 
which  was  done  when  said  policies  had  been 
In  force  less  than  seven  months;  that  both 
said  Jack  and  Lipscomb  had  been  indicted  by 
the  grand  jury  of  Kemper  county  for  the 
murder  of  said  Stewart  and  that  said  Ups- 
comb  had  been  tried  twice,  and  convicted  for 
the  murder  of  Stewart  S^rther  notice  was 
given  that  it  would  prove  that  some  of  (he 
answers  to  questions  in  the  application  were 
false  and  untrue.  On  the  trial  it  was  ad- 
mitted that  Dr.  Lipscomb  had  been  convicted 
of  the  murder  of  (Charles  T.  Stewart,  and  that 
Stewart  died  at  the  time  alleged  in  the  dec- 
laration, and  that  proof  of  the  death  of  Stew- 
art was  made,  and  that  the  policy  was  as- 
signed to  Guy  Jack  and  reassigned  to  him 
by  Rosenbaum,  but  defendant. claims  not  to 
have  had  notice  of  the  reassignment  On 
the  trial  J.  A.  Melton  was  asked  by  defend- 
ant to  relate  t^  conversation  he  had  with  Guy 
Jack  about  the  insurance  policies,  generally, 
that  he  held  In  the  New  York  Life  Insurance 
Company  by  assignment  Plaintiffs'  counsel 
objected  to  this  evidence.  The  objection  was 
sustained,  and  defendant  excepted.  The  court 
gave  a  peremptory  instruction  for  plaintiffs. 
There  were  verdict  and  judgment  accordingly. 
Defendant's  motion  for  a  new  trial  was  o\et- 
ruled,  and  it  appe^ed.    Reversed. 

F.  v.  Brahan,  for  appellant  T.  W.  Bram& 
fo*'  appellees. 

WHITFIELD,  J.  By  the  terms  of  the  con- 
tract—the policy  of  Insnrance  —  the  appellant 
contracted  to  pay  to  "the  insured's  executors, 
admlniatratois,  or  assigns."  The  policy  was 
assigned,  and  not  to  Mra  Stewart  She  was 
not  the  executor,  administrator,  or  assign  of 
the  insured,  and  had  no  standing  In  court  In 
this  case,  as  plaintiff.  She  was  a  stranger 
to  the  contract  If  she  had  an  agreement 
with  Jack  for  a  division  of  the  proceeds  of 
the  policy,  that  was  a  matter  of  contract  be- 
tween her  and  Jack,  with  which  the  appel- 
lant had  no  concern.  And  It  is  not  permis- 
sible for  Jade  to  shot  out  proof  competent 
against  him  by  the  easy  process  of  joining 
as  co-plaintiff  with  himself  one  who  has  no 
standing  to  sue  on  the  contract  of  insnrance. 
The  demurrer  to  plaintiffs'  third  plea  should 
have  been  overruled.  It  was  error  to  exclude 
the  testimony  of  J.  A.  Melton  as  to  the  con- 
versation had  with  Jack  as  to  all  the  policies 
In  appellant's  company  Jack  had,  the  conve^ 
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satlon  relating  to  all,  and  to  this  one  aa  em- 
braced in  all,  Buch  policies.  And  It  'was,  of 
course,  error  to  grant  tbe  peremptorr  instruc- 
tion for  plaintiff.  We  do  not  now  pass  on 
any  other  assignments  of  error.  Bereraed 
and  remanded. 


SHAT  T.  HOLMES  et  aL 
(Supreme  Court  of  Mississippi.    May  1,  1889.) 

Tax  Trrui — QuiBTOtd  Titlb— Plbamno. 

Plaintiff  in  an  acticm  for  land  averred  tiiat 
he  deriyed  his  title  by  patent,  and  that  defend- 
ant claimed  title  under  a  pretended  tax  sale 
and  a  pretended  deed  to  the  land,  under  which 
he  had  been  in  posseBsion  for  more  than  three 
years.  A  demurrer  was  sustained  to  the  bill. 
HM,  that  the  demurrer  was  ill,  since  an  own- 
er's title  to  land  would  not  pass  to  a  pretended 
purchaser  at  a  pretended  sale,  although  there 
had  been  three  years'  actual  possession  there- 
under. 
Woods,  O.  X,  dissenting. 

Appeal  from  chancery  court,  Leflore  conn- 
ty;  A.  H.  Lionglno,  Chancellor. 

BUI  by  John  H.  Shay  against  G.  W.  Holmea 
and  others.  I^ere  was  a  decree  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Ward  &  Ward,  for  appellant  Ooleman  & 
McOlorg,  for  appelleea. 

TBRRAL,  J.  This  suit  shows  a  contention 
concerning  a  tax  title.  Shay  alleges  himself 
to  be  the  owner  in  fee  of  certain  lands  describ- 
ed In  his  bill,  and  alleges  that  his  title  accmed 
to  him  by  a  patent  from  the  state  of  Mississip- 
pi bearing  date  July  18,  1887,  and  immedi- 
ately thereafter  ayers  that  his  title  papers  bear 
date  July  18,  1897.  The  bill  also  alleges  that 
Shay  paid  the  taxes  for  the  year  1891,  and  he 
attaches  as  an  exhibit  to  his  bill  what  he  calls 
a  receipt  of  the  auditor  for  said  taxes,  but 
the  receipt  is  deficient  in  not  showing  in  what 
range  said  land  lies.  The  bill  also  alleges 
that  the  defendants  claim  title  nnder  "a  pre- 
tended sale  of  said  lands,  made  on  tbe  8th  day 
of  March,  1892,  and  by  a  pretended  deed  there- 
for," and  that  nnder  said  pretended  sale  of 
said  land  said  defendant  Holmes  has  been  in 
tbe  actual  possession  of  said  land,  or  of  a  part 
thereof,  from  tbe  8th  da^  of  March.  1894,  to 
the  filing  of  the  bill  In  this  case,— a  period  of 
more  than  three  years.  The  defendants  de- 
murred to  the  bill,  the  court  sustained  the  de- 
murrer, and  Shay  appeals. 

The  demurrer  was  IIL  The  bill,  In  one  part 
of  it,  alleges  the  complainant  received  bis  pat- 
ent from  the  state  in  July,  1897,  and  that  the 
tax  sale  was  made  at  a  time  when,  according 
to  other  averments  of  the  bill,  the  title  to  the 
land  was  in  the  state,  and  so  the  tax  sale  was 
void.  The  bill  also  alleges,  and  the  demur- 
rer admits,  that  the  tax  sale  at  which  defend- 
ants bought  said  land  was  but  "a  pretense." 
Certainly  the  demurrer  should  have  been  over- 
ruled. Tbe  title  deed  exhibited  to  Shay's  bill 
does  not  contain  the  80  acres  of  land  described 
as  the  "N.  %  of  S.  E.  %  of  Sec.  14,  T.  20,  R. 
2  W.,"  and,  if  the  demurrer  had  been  to  that 


part  of  the  bill  only.  It  would  have  been  good, 
for  the  complainant's  title  deed  showed  he  bad 
no  claim  to  said  80  acres  of  land.  We  do  not 
think  the  owner's  title  to  bis  land  would  pass 
to  a  pretended  purchaser  at  a  pretended  sale. 
A  sale  even  to  bar  the  owner's  right  by  three 
years'  actual  possession  must  be  an  actual 
sale  made,  and  bona  fide  at  least  on  the  part 
of  the  purchaser.  Neither  a  sham  sale,  nor 
three  years'  actual  possession  nnder  a  sham 
sale,  by  the  purchaser  thereat,  can  confer  title 
to  the  fraudulent  purchaser,  or  upon  his  ven- 
dees, knowingly  claiming  title  under  such 
false  sale.  Tbe  judgment  of  tbe  chancery 
court  is  reversed,  and  the  demurrer  to  the  bill 
Is  overruled,  and  the  case  is  remanded,  and 
the  defendants  have  30  days  in  which  to  an- 
swer the  bilL 

WOODS,  0.  J.,  dissents. 


(7S  Miw.  7S) 
SPEED  et  aL  V.  McKNIGHT. 
(Supreme  Court  of  Mississippi.    April  17,  1890.) 
Tax  Sals — YAUDirr. 
A  sale  as  one  tract,  for  driinqnent  taxes, 
of  lots  widely  separated  and  of  differing  values, 
though  owned  by  the  same  person,  is  void. 

Appeal  from  chancery  court,  Warren  coun- 
ty; Claude  Plntard.  Chancellor. 

Bill  by  Theodore  McKnight  agahist  E.  A. 
Speed  and  others.  From  a  decree  for  com- 
plainant, defendants  Appeal,  and  complainant 
brings  a  cross  appeaL  Reversed  on  direct 
appeaL 

The  bill  In  this  case  was  flled  by  Theodore 
McKnight,  In  the  chancery  court  of  Warren 
county,  against  a  number  of  persons,  to  con- 
firm his  tax  title  to  lots  186,  138,  160,  and  162 
of  Speed's  addition  to  the  city  of  Ylckaburg. 
Miss.,  in  sections  26,  34,  and  29,  tovraship  16, 
range  3  east  The  lands  were  sold  to  the 
state  In  March,  1894,  for  the  state  and  county 
taxes  for  the  year  1893.  The  defendants  hi 
their  answer  deny  that  any  lota  described  ai 
"lots  136,  138,  160,  and  162,  secttons  26,  84, 
and  29,  township  16,  range  S  east"  were  sold 
by  the  sheriff  of  Warren  county  for  the  non- 
payment of  taxes,  or  were  ever  assessed  for 
taxes  for  the  year  1898.  They  aver  tliat  the 
only  entry  upon  tbe  assessment  roll  that  may 
be  construed  as  referring  to  said  lots  la  one 
assessment  to  Frederic  Speed,  as  owner,  as 
foUows:  "Lots  123  to  162,  inclusive,"  valued 
at  $800.  They  further  aver  that  the  lots  num- 
bered 123  to  162,  inclusive,  in  Speed's  addi- 
tion, are  not  contiguous,  but  are  in  different 
subdivisions,  widely  separated,  and  divided  by 
streets  and  roads,  and  that  there  is  a  great 
difference  in  the  'relative  value  of  said  lots, 
some  being  worth  10  times  as  much  as  others, 
and  in  no  sense  a  single  tract.  They  further 
aver  that  whatever  taxes  were  due  on  lot  150 
had  been  paid  before  the  sale  for  taxes  In 
1894.  There  were  other  defenses,  bnt  nnder 
the  view  taken  of  the  case  by  the  court,  it  Is 
not  necessary  to  set  them  out  The  proof 
showed  that  the  lots  were  assessed  as  f ollows. 
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"F.  Speed,  lots  123  to  162,  IncluslTe,  ralue 
$800,  Speed's  addition,  secUona  26,  34,  and  29, 
T.  16,  R.  3  east."  It  was  shown  that  Judge 
Stiother  owned  lots  123  and  124,  Judge  Gil- 
land  owned  lota  133.  148.  160.  and  153.  and 
a  Mr.  Dordeyn  owned  lots  167,  158.  and  161, 
and  that  before  the  sale  these  parties  went 
to  the  sheriff's  office  and  paid  the  taxes  on 
these  lots,  and  thereupon  the  sheriff  changed 
the  assessment  roll  by  erasing  the  figures 
"123,"  and  Inserting  "126,"  and  otherwise 
changed  It,  so  that,  as  dianged.  It  stood:  "F. 
Speed,  lots  125  to  162,  Inclusive,  except  133, 
148,  160,  163,  167,  15d,  161,  valued  at  i^M; 
J.  T.  Btrother,  123  and  124;  OlUand,  133. 148, 
160,  153;  Durdeyn,  157,  159,  and  161."  And 
by  this  changed  assessment  the  sale  was  made 
by  the  sheriff,  and  the  sale  was  made  of  all 
the  lots  as  one  entire  body  or  tract,  and  by 
separate  lots.  The  proof  further  shows  that 
the  lots  are  not  an  entire  tract,  but  they  are 
separated  and  belong  to  different  parties,  and 
that  there  was  great  difference  in  their  rel- 
ative values.  The  cause  was  heard  at  the 
February,  1888,  term  of  the  chancery  court 
of  Warren  county,  and  after  the  proof  and 
argument  had  been  heard  by  the  court  it  was 
taken  under  advisement,  a  decree  to  be  ren- 
dered In  vacation.  No  decree  was  rendered 
until  the  2&th  day  of  September,  1888,  at  the 
September  term  of  the  court,  when  there  was 
a  final  decree  rendered  granting  the  relief 
sought  by  complainant,  except  as  to  lot  150. 
From  that  decree  the  defendants  appealed, 
and  the  complainant  prosecuted  a  cross  ap- 
peal In  the  supreme  court  a  motion  was 
made  by  appellee  to  strike  out  the  bill  of  ex- 
ceptions, because  the  record  shows  that  the 
cause  was  tried  and  the  testimony  heard  at 
the  Febmary,  1888,  term  of  the  chancery 
court,  and  taken  under  advisement,  a  decree 
to  be  rendered  in  vacation,  and  that  the  bill 
of  exceptions  was  not  taken  nor  signed  until 
the  29th  day  of  September,  1898,  not  being 
taken  in  the  manner  nor  within  the  time  re- 
quired by  law. 

McWillle  &  Thompson  and  McLaurln  & 
McKnIgbt,  tat  plaintiff.  Magmder  &  Bry- 
■on,  for  defendants. 

WHITFIELD,  J.  The  motion  to  strike  the 
bill  of  exceptions  from  the  record  is  denied. 
It  Is  not  perceived  what  duty  appellant  was 
under  to  set  about  the  preparation  of  a  bill 
of  exceptions  to  the  decree  until  the  decree 
had  been  rendered.  On  the  merits,  the  as- 
sessment under  which  this  property  was  sold 
and  the  sale  were  utterly  void.  The  case  of 
•Corbum  v.  Crittenden,  62  Miss.  125,  Is  wholly 
unlike  this  case  In  its  facts.  The  assessment 
here  was  the  act  of  the  sheriff,  and  the  lots 
were  physically  widely  separated  and  of  dif- 
fering values,  as  shown  by  proof,  and  should 
not  have  been  sold  as  one  tract.  The  decree 
«n  the  cross  appeal  is  affirmed.  The  decree 
on  the  direct  appeal  is  reversed,  and  cause  re- 
manded for  decree  In  accordance  with  this 
i^lnion. 


Cn  Miss.  U7) 
BASS  et  aL  T.  UAXWELL.  Qerk,  st  aL 
(Supreme  Court  ot  Mississipid.    Feb.  6,  1880.) 

On^BDIAHS — COHFENB1.TIOM. 

Code  1892,  g  2188,  providing  that  the  clerk 
of  the  chancery  court,  when  appointed  guardian 
of  a  minor  who  has  propert7,  shall  be  allowed 
not  more  than  10  per  cent,  "on  the  amount  of 
the  estate,"  if  finally  settled  by  him,  or  not 
more  than  5  per  cent.,  if  not  so  settled,  applies 
to  the  personal  estate  and  the  income  of  the 
realty,  and  not  to  the  corpus  of  the  real  estate. 

Appeal  from  chancery  court,  De  Soto  coon- 
ty;  J.  C.  Longstreet,  Chancellor. 

Bill  by  B.  L.  Bass,  guardian,  and  another, 
against  T.  R.  Maxwell,  clerk  of  chancery 
court,  and  others.  From  a  Judgment  entered 
on  sustaining  a  demurrer  to  the  bill,  complain- 
ants appeal.    Beversed. 

T.  R.  Maxwell,  the  clerk  of  the  chancery 
court  of  De  Soto  county,  Miss.,  at  the  Febru- 
ary term,  1892,  In  that  court,  was  appointed  as 
guardian  of  the  person  and  estate  of  Dan  Har- 
Ideroads,  a  minor,  under  section  2188  of  the 
Code  of  1882.  Said  minor  was  the  owner  of  a 
large  real  and  personal  estate  situated  princi- 
pally in  the  state  of  MisslBsippi,  but  a  por- 
tion of  it  lay  in  the  state  of  Arkansas.  Max- 
well, as  such  guardian,  assumed  charge  and 
control  of  the  estate  of  his  said  ward  in  both 
states,  and  continued  to  act  as  such  guardian 
until  August,  1885,  when  his  said  ward,  being 
then  over  the  age  of  14  years,  elected  to  select 
his  own  guardian,  and  did  select  the  appel- 
lant B.  li.  Bass,  who  qualified  and  took  charge 
of  said  minor's  estates.  While  said  Maxwell, 
as  clerk,  was  acting  as  guardian  of  said  mi- 
nor's estates,  he  received  and  disbursed  large 
sums  of  money  belonging  to  said  minor's  es- 
tates, and  regularly  made  and  filed  with  the 
chancery  court  his  annual  accounts  of  such 
receipts  and  expenditures,  filing  three  annual 
accounts  and  his  final  account  after  Bass  was 
appointed  guardian.  In  his  first  anntial  ac- 
count as  guardian  the  said  Maxwell  bad  ex- 
pended the  sum  of  $4,970,  and  claimed  and 
was  allowed  10  per  cent  at  said  expenditures. 
In  his  second  annual  account  Maxwell  showed 
that  he  had  expended  the  sum  of  $4,250,  and 
claimed  and  was  allowed  thereon  10  per  cent 
commission.  In  his  third  annual  account  be 
showed  that  he  had  expended  the  sum  of  $3,- 
827.84,  and  he  claimed  and  was  allowed  there- 
on commissions  on  the  same  at  10  per  cent 
In  his  final  account  he  showed  that  he  had  ex- 
pended $1,245.83,  and  claimed  and  was  allow- 
ed 10  pex  cent  commission  thereon.  Also,  it 
seems  by  that  account  that  Maxwell  had  in  his 
hands  rent  notes  for  the  year  ot  1886  for  some 
of  his  ward's  lands,  which  had  evidently  been 
rented  out  by  Maxwell  before  Bass  was  ap- 
pointed guardian  in  his  place;  these  rent 
notes  aggregating  $5,-268.76.  And  in  said  final 
account  Maxwell  was  allowed  5  per  cent  com- 
missions. These  accounts  were  approved  and 
allowed  by  the  court  Under  the  will  of  the 
said  ward's  father,  he  was  not  to  have  thn 
control  of  bis  Mississippi  property  until  b« 
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arrived  at  the  age  of  26  years;  but,  he  bar- 
ing lately  become  21  years  of  age,  the  said 
Basa,  as  guardian,  made  final  settlement  with 
him,  80  tai  as  his  Arkansas  property  was  con- 
cerned, and  placed  him  In  full  charge  and  con- 
trol of  same.  E.  L.  Bass,  as  guardian  of  said 
Mississippi  property,  and  the  said  Dan  Har- 
kleroads,  in  his  own  right  as  owner  of  his 
Arl^ansas  property,  exhibited  their  bill  In  the 
chancery  court  of  De  Soto  county,  Miss., 
against  T.  R.  Maxwell  and  the  sureties  on  his 
bond,  as  clerk,  alleging. that  the  allowance  to 
him  by  said  chancery  court,  of  10  per  cent 
commissions  on  the  amounts  disbursed  by  blm, 
as  shown  by  his  different  settlements,  Is  Ille- 
gal and  erroneous,  and  should  not  have  been 
allowed;  be  not  having  finally  settled  or 
wound  up  the  estate  of  said  minor,  and  was 
therefore  not  entitled  to  commissions  on  the 
estate  which  j^assed  through  his  hands  to  an 
amount  exceeding  6  per  cent,  and  that  said 
Maxwell,  as  guardian,  was  not  entitled  to  any 
commissions  whatever  on  the  rent  notes  of 
1896,  mentioned  in  his  final  account  and  pray 
that  their  bill  may  be  taken  as  a  bill  of  review 
to  review  all  of  the  proceedings  In  said  court 
In  the  matter  of  said  Maxwell's  guardianship, 
and  asking  for  a  decree  against  said  Maxwell 
and  the  sureties  on  his  bond,  as  clerk,  for  the 
difference  between  what  his  commissions  were 
as  allowed  him  at  10  per  cent  and  what  he 
was  entitled  to  receive  at  5  per  cent,  with  the 
addition  of  the  commissions  on  said  rents 
of  1896  added  thereto,  and  that  he  be  charged 
with  Interest  at  10  per  centum  on  the  amount 
found  to  be  due  by  him,  with  annual  rests. 
To  this  bill  defendants  demurred  on  the 
grounds,  among  others,  that  the  bill  did  not 
show  that  the  said  Maxwell,  as  guardian,  had 
received  commissions  In  amount  exceeding  5 
per  cent,  of  the  estate  of  his  ward,  and  that 
the  bill  did  not  disclose  any  error  of  law  ap- 
parent on  the  face  of  the  proceedings  sought 
to  be  reviewed.  At  the  trial  In  the  court  be- 
low the  demurrer  was  sustained,  the  bill  dis- 
missed, and  complainants  appeal. 

Farley  &  Lauderdale  and  Cooper  &  Wad- 
dell,  for  appellants.  Perkins  &  Winston,  for 
appellees. 

WHITFIELD,  J.  Several  consideiatlons 
show  that  the  contention  of  appellee  cannot 
be  sonnd.  That  contention  Is  that  each  chan- 
cery clerk,  no  matter  how  many,  who  may  act 
as  guardian  of  a  minor,  under  the  provisions 
of  section  2188  of  the  Code  of  1882,  Is  enti- 
tled to  6  per  cent  on  the  value,  not  only  of 
all  the  personal  estate  and  of  the  Income  from 
the  real  estate,  but  of  the  value  of  the  corpus 
of  all  his  real  estate  also.  Of  course,  so  far  as 
the  mode  adopted  by  the  chancellor  of  arriv- 
ing at  the  compensation  Is  concerned,  it 
amounts  to  nothing,  so  long,  as  to  amount  he 
keeps  within  the  legal  limit.  But  the  argu- 
ment stresses  too  exclusively  a  single  word 
"estate."  It  Is  not  so  much  the  meaning  of 
this  word,  isolatedly  looked  at,  as  Its  meaning 
In  the  phrase  "amount  of  the  estate    *  -  *    * 


settled  by  him."  Looking  to  the  whole  context 
all  related  statutes,  especially  section  2225, 
and  the  subject-matter  dealt  with,  we  think 
it  Is  clear  that  a  guardian  Is  not  ordinarily, 
entitled  to  any  commissions  upon  the  value  of 
the  corpus  of  his  ward's  real  estate,  and  that 
the  word  "estate,"  in  the  phrase  "amount  of 
the  estate  settled  by  him,"  means  personal  es- 
tate proper  and  the  Income  of  the  realty.  The 
court  looks  to  the  real  estate,  In  the  sense 
that  he  ascertains  Its  Income,  and  allows  com- 
missions on  that  But  It  was  assuredly  never 
Intended  to  allow  commissions  on  the  value  of 
the  corpus  of  the  real  estate.  He  is  to  be 
compensated  for  his  "trouble."  Ordinarily  he 
has  no  "trouble"  with  regard  to  real  estate, 
beyond  paying  taxes,  etc.,  and  collecting  rents; 
and  for  this  commissions  on  the  amount  of  the 
Income  of  the  real  estate  are  compensation 
deemed  adequate.  He  Is  paid  for  his  "trou- 
ble" In  respect  to  the  "estate  settled  by  him," 
—the  estate  he  deals  with,— and  that  does  not 
ordinarily  Include  the  corpus  of  the  real  es- 
tate. We  are  not  dealing  with  the  case  of  a 
guiirdlan  who  sells  his  ward's  lands  under  the 
order  of  the  court  nor  with  any  concelvaWe 
case  where  he  might  deal  with  the  corpus, 
otherwise  than  In  the  usual  way.  This  guar- 
dian paid  taxes,  redeemed  lands  from  tax 
sales;  rented  them,  etc. 

Section  2188  provides  that  he  shall  "not 
be  allowed  more  than  ten  per  cent  on  the 
amount  of  the  estate,  If  finally  settled  by  him, 
or  not  more  than  five  per  cent,  if  not  so  set- 
tled." Here  there  was  a  guardian  before  tliis 
one,— the  former  chancery  clerk;  and  one  after 
him,— the  appellant  If  appellee's  contention 
be  sound,  each  guardian  could  have  been  al- 
lowed not  only  5  per  cent  on  the  amount  of 
the  personal  estate  and  of  the  Income  of  the 
real  estate,  but  6  per  cent  also  on  the  value 
of  the  corpus  of  the  real  estate;  or,  in  other 
words,  15  per  cent  on  the  amount  of  the 
estate,  real  and  personal,  would  thus  be  al- 
lowed, though  the  statute  positively  limits 
the  compensation  to  10  per  cent  of  the 
"amount  of  the  estate  settled."  Again,  if  ap- 
pellee's contentions  were  sound,  the  clerk 
should  give  a  bond  when  "the  estate  of  the 
ward  exceeds  in  value  the  penalty  of  his  offi- 
cial bond,"  additional  to  his  official  bond. 
Nothing  of  the  sort  was  done  here,  though 
the  lands  are  estimated  by  the  guardian  him- 
self at  $70,000.  Again,  the  guardian  asked 
the  chancellor  to  allow  him  commissions  on 
the  value  of  the  corpus  of  the  estate,  which 
he  refused  to  do,  but  expressly  fixed  the  com- 
pensation at  10  per  cent,  not  5  per  cent,  and 
limited  It  to  the  personal  estate  proper  and 
Income  of  the  real  estate.  These  three  con- 
siderationis  show  that  the  chancellor  thought 
correctly  that  commissions  should  not  be  on 
the  Corpus  of  the  real  estate.  Cases  may 
readily'  be  imagined  where  lands  might  be 
worth  large  sums,  and  yet  rent  for  very  small 
ones.  Take  an  almost  wholly  uncleared  farm 
in  the  Delta,  worth  $20,000,  but  renting,  oo 
some  small  cleared  acreage,  foi  $1,000. 
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According  to  appellee*!  ttieoiy,  each  cban- 
oery  derk  gnanlian  wonld  be  entitled  to  5  per 
ceaX.  on  the  ralue  of  the  corpus,  (20,000,  be- 
ing 11,000,  thus  absorbing  tiie  whole  rent, 
and  also  to  5  per  cent,  on  this  sum  of  $1,000 
rent  Such  foUy  cannot  be  Imputed  to  the 
legislature.  Statutes  must  receive  a  reason- 
able application,  looking  to  their  purpose,  the 
whole  context,  and  the  subject-matter  dealt 
with,  not  narrowly  to  isolated  words. 

In  section  2225  the  phrase  '^alue  of  the 
estate"  occurs,  and  yet  it  Is  plain  that  the 
basis  fixed  by  that  statute,  for  the  computa- 
tion of  commissions,  is  tiie  "value  of  the  es- 
tate" passing  through  bis  hands  "settled  by 
him,"  as  shown  by  the  dlsborsements  and  re- 
ceipts of  the  various  annual  accounts  and  the 
final  account  The  record  leaves  the  matter 
of  the  rent  notes,  as  to  whether  they  are  for 
1805  or  1880,  in  some  confusion.  But  it  was 
manifest  error  to  allow  the  appellee  10  per 
cent,  as  shown  by  the  record,  he  not  having 
'flnal^  settled  the  estate.  Reversed,  demur- 
rer overruled,  and  remanded,  with  leave  to 
answer  In  30  days  after  mandate  filed  in  the 
court  below. 


GRACB  V,  GULP  &  0.  E.  CO. 

(Supreme  Court  of.  Misaissippi.    March  13^ 

1899.) 

Rjluaoass— GiTTLB  GuASDa— Opikioh  Evnixsaa. 

1.  It  is  the  duty  of  a  railroad  company  to  con- 
struct its  cattle  guards  so  that  they  will  ex- 
tend across  the  entire  width  of  the  right  of 
way  occupied  by  it  at  each  point  where  it 
mten  and  leaves  each  side  of  each  necessary 
indoaure,  which  are  sufficient  to  prevent  or- 
dinary stock  from  entering  or  leaving  said  in- 
closure,  under  Code  1892,  }  8561,  which  makes 
it  the  duty  of  eveiy  railroad  company  to  coa- 
stnict  and  maintain  ail  necessary  or  proper 
stock  gaps  and  cattle  guards  where  its  track 
passes  through  inclosed  land. 

2.  It  is  error  to  permit  a  witness  to  give  an 
opinion  as  to  whether  cattle  guards  are  proper- 
ly constructed  in  an  action  against  a  railroad 
company  for  failure  to  erect 'sufficient  guards. 

Appeal  from  circuit  conrt,  Tippah  coonty; 
Z.  M.  Stephens,  Judge. 

Action  by  Thomas  J.  Orace  against  Golf  ft 
Chicago  Ballroad  Company.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appealed. 
Reversed. 

This  suit  was  brought  to  recover  penalties 
onder  section  3561  of  the  Code  of  1882,  for 
failure  to  construct  and  maintain  necessary 
stock  gaps  and  cattle  guards  and  road  cross- 
ings, and  also  for  damages  for  changing  the 
natural  course  of  a  certain  stream,  causing 
plaintUTs  land  to  overflow.  There  were 
three  counts  to  plaintiff's  declaration.  In  his 
first  count  be  alleges  that  the  said  railroad 
of  defendant  runs  through  two  Inclosures  on 
bis  land,  one  a  field  on  the  north  side,  and 
the  other  a  wood  lot  on  the  south  side,  and 
that  at  the  points  where  the  railroad  enters 
and  leaves  said  inclosure  on  each  side  of  each 
inclosure  the  defendant  has  failed  to  construct 
and  maintain  proper  and  necessary  stock  gaps 


and  cattle  guards  as  required  by  law,  to  the 
damage  of  plaintiff  $250  for  failnre  in  each  in- 
closure and  $500  for  both.  In  the  second 
count  he  alleges  that  there  existed  during  the 
year  1895  three  necessary  plantation  roads 
over  said  railroad,  and  that  defendant  failed 
to  make  and  mabitain. suitable  and  convenient 
crossings  of  the  track  at  said  places,  to  plain- 
tiff's  damage  in  each  case  $260,  and  for  all 
three  $760;  that  the  cattle  guards  on  either 
side  of  the  wood  lot  inclosure  are,  and  have 
been  for  a  great  number  of  years,  in  close 
proximity  to  and  very  near  the  residence  ot 
plaintiff,  and  that  said  cattle  guards  are  con- 
structed by  digging  pits  under  said  railroad 
tracks  which  pits  are  so  inartfDlly,construc1r 
ed  and  maintained  that  a  great  quantity  ot 
water  runs  into  said  pits,  and,  being  unable 
to  escape,  becomes  stagnant  and  poisonous, 
and  thereby  has  caused  within  the  last  four 
years  great  sickness  and  suffering  to  com- 
plaimmt  and  his  family,  and  large  expendi- 
tures of  money  for  medical  and  doctor's  bills, 
to  plaintifCs  damage  $600.  The  third  count 
alleges  that  the  railroad  company.  In  the 
construction  of  its  road  on  plaintifTs  land, 
changed  and  diverted  a  certain  stream  from 
its  natural  course,  thereby  causing  plaintiff's 
land  to  overflow,  to  plaintiff's  damage  $250. 
To  tbls  declaration  defendant  pleaded  the  gen- 
eral issue,  with  notice  that  certain  proof 
would  be  introduced  at  the  trial.  A  demur- 
rer was  also  filed  by  defendants  to  this  dec- 
laration on  the  ground,  among  others,  that 
there  was  improperly  joined  in  the  de<daration 
a  count  in  debt  for  a  penalty  for  failure  to 
erect  and  maintain  cattie  guards  and  planta- 
tion roads,  with  a  count  In  trespass  on  the 
case  for  overflowing  lands  and  maintaining  a 
nuisance.  The  demurrer  to  the  declaration 
was  sustained,  and  the  plaintiff  amended  his 
declaration  by  striking  out  the  third  count. 
The  defendant  demurred  to  the  amended  dec- 
laration, and  the  demurrer  was  sustained. 
Plaintiff  amended  by  striking  out  the  fiecond 
plea,  and  issue  was  Joined  on  the  first  count 
At  the  trial,  witnesses  Harris  and  Simpson, 
for  defendant  were  asked  to  give  their  opin- 
ions as  to  whether  or  not  the  cattie  guards 
were  properly  constructed.  To  this  plaintiff 
objected,  and  the  objection  was  overruled  by 
the  court  The  ninth  instruction  asked  by 
plaintiff  and  refused  by  the  court  Is  as  fol- 
lows: "The  court  charges  the  Jury  that  the 
law  requires  the  defendant's  company  to  con- 
struct and  maintain  an  appliance  extending 
entirely  across  defendant's  right  of  way  occu- 
pied by  it  at  each  point  where  the  railroad 
enters  and  leaves  each  side  of  each  necessary 
inclosure,  which  are  sufScient  to  prevent  or- 
dinary stock  from  entering  or  leaving  said  In- 
closure, and  yon  are  to  determine  from  the 
evidence  whether  the  cattie  guards  in  dispute 
are  snfilcient  as  required  by  law.  And  if  l^e 
Jury  believe  from  the  evidence  that  the  de- 
fendant failed  during  the  year  1896  to  con- 
struct or  maintain  such  appliances  for  cattie 
guards  as  required  by  law  as  alleged  by  plaia 
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tiff,  tbey  should  find  for  plaintiff."  The  trial 
resulted  in  a  verdict  for  defendant,  and  plains 
tiff  appeals. 

0.  Lee  Oram,  for  appellant. 

WHITFIELD,  J.  The  recced  In  this  case 
Is  exceedingly  confused.  We  notice  only  the 
&aon  assigned  as  having  been  committed  on 
the  second  trial.  The  case  of  Railroad  Co. 
V.  Spencer,  72  Miss.  491,  17  South.  16S,  con- 
trols the  case.  It  was  error  to  refuse  the 
ninth  Instruction  asked  hy  plaintiff,  as  to 
the  duty  of  malting  the  cattle  guard  extend 
across  the  entire  width  of  the  right  of  way. 
There  was  evidence  that  it  did  not  extend 
across  the  width  of  the  right  of  way  as  actu- 
ally occupied  and  used  by  the  appellee.  It 
was  also  error  to  permit  witnesses  Harris  and 
Simpson  to  give  their  opinions  as  to  whether 
the  cattle  guards  were  properly  constructed. 
That  was  for  the  jury  on  testimony  as  to  bow 
the  cattle  guards  were  constructed.  Reversed 
and  remanded. 


MONROE  COimTT  ALLIANCE  t.  OWENS 
et  al. 

(Supreme  Court  of  MiBsissippi.    April  24  1889.) 

FABiaBS'  AUJABOa — CbANOB  or  0BO^XI£kTIO8 — 

Pbofbbtt  Riohts. 
Defendant,  a  county  alliance,  was  organ- 
ized as  a  branch  of  the  National  Farmers'  Alli- 
ance and  Co-operative  Union  of  America.  The 
tatter's  plan  of  orKanization  provided  for  nation- 
al, state,  county,  and  aub,  or  farmers'  alli- 
ances, and  that  amendments  of  the  state  con- 
stitution in  regard  to  matters  aflectint;  the  coun- 
ty alliances  should  be  adopted  by  a  two-thirds 
majority  vote  of  the  committee  on  constitution 
and  by-laws,  and  then  be  referred  to  the  county 
alliances  for  ratification.  The  national,  state, 
and  connty  alliances  were  delegated  bodies; 
the  county  alliances  representing  the  farmers 
alliances,  which  were  composed  of  indlyiduals. 
After  the  organization  of  the  defendant,  the 
committee  on  constitution  passed  an  amendment 
to  the  state  ronstitution  which,  in  effect,  made 
each  of  the  individual  members  of  the  various 
farmers'  alliances  members  of  the  county  alli- 
ances of  their  respective  conntiea.  This  amend- 
ment was  ratified  by  the  requisite  number  of 
county  alliances.  'EM  that,  though  the  per- 
sonnel of  the  defendant  had  changed,  it  re- 
mained the  same  organization,  retaining  its 
property  rights  under  the  new  methods  of  ad- 
ministration. 

Appeal  from  chancery  court,  Monroe  coun- 
ty; Baxter  McFarland,  Chancellor. 

Bill  by  T.  Y.  Owens  and  others  against  the 
Monroe  County  Alliance  to  establish  a  lost 
deed  and  enjoin  an  unlawful  detainer  suit. 
Decree  for  complainants.  Defendant  appeal^ 
and  complainants  file  a  cross  appeal.  Re- 
versed. 

The  National  Farmers'  Alliance  &  Co-oper- 
ative Union  of  America  was  incorporated  in 
1887  under  Supp.  Rev.  St  U.  S.  p.  425.  Its 
plan  of  organization  was:  (1)  National  alli- 
ance; (2)  state  alliances;  (3)  county  alli- 
ances; and  (4)  sub,  or  farmers'  alliances. 
The  national  alliance  Issued  charters  to  the 
lub  and  county  alliances,  direct,  until  40  al- 


liances had  been  organized  In  the  state,  then 
the  state  .alliance  was  organized,  and  then 
the  state  alliance  issued  charters  to  sub  and 
county  alliances.  An  amendment  of  the  con- 
stitution of  the  national  alliance  which  affect- 
ed the  rights  of  the  state  alliances  was  made 
by  setting  out  the  amendment  In  writing,  or 
In  a  report  of  the  ccHumlttee  on  constitution 
and  by-laws,  passing  it  by  a  two-thirds  ma- 
jority, and  then  referring  the  amendment  to 
the  state  alliances  for  ratification  by  the 
suballlances  In  the  state.  The  state  constitn- 
tion  could  be  amended  in  the  same  way. 
Under  this  plan  the  state  and  county  alliances 
were  delegated  bodies,  and  the  local  lodges 
were  made  up  of  individual  members.  Be- 
fore a  lodge  could  be  chartered  by  the  state, 
there  had  to  be  as  many  as  five  suballlances 
in  the  connty.  After  a  county  alliance  was 
chartered,  it  did  not  forfeit  its  charter  by  the 
mere  fact  that  the  number  of  suballlances  in 
the  county  had  been  reduced  below  the  num- 
ber of  five.  The  Monroe  Connty  Alliance 
was  chartered  in  1888  by  the  state  aUiance, 
and  paid  its  dues  and  has  been  represented  In 
the  state  alliance  since  up  to  1896,  and  has 
hdd  regular  meetings  since  its  charter  was 
Issued.  The  Mississippi  State  Alliance  in 
1895  passed  a  resolution  changing  the  state 
constitutioi)  by  adopting  what  was  known  as 
the  "Georgia  plan,"  which  made  every  alli- 
ance man  In  good  standing  a  member  of 
the  county  alliance.  The  county  alliances 
thronghout  the  state  ratified  the  amendm^it 
in  1896.  In  November,  1895,  the  Monroe 
County  Alliance  ratified  the  amendment  at  a 
called  meeting.  There  are  now  only  about 
30  members  of  the  Monroe  County  Alliance. 
In  July,  1889,  the  Monroe  Cotmty  Alliance  was 
quite  a  strong  organization,  and  had  been  en- 
gaged in  conducting  a  cottoh  storage  and 
warehouse  business  in  Aberdeen,  In  said  coun- 
ty, on  property  they  had  rented,  and  had  de- 
cided to  buy  property  in  which  to  carry  on 
this  business,  and'  appointed  appellees  a  com- 
mittee to  investigate  the  matter  and  get  suit- 
able property  for  the  purpose.  This  com- 
mittee, after  some  Investigation,  found  that 
they  could  get  some  lots  in  Aberdeen,  belong- 
ing to  one  Timberlake;  but  the  county  alli- 
ance had  no  money  on  hand  to  pay  for  the 
property,  and  they  could  find  no  one  who  was 
willing  to  lend  the  money  to  the  alliance,  but 
were  Informed  by  one  Mrs.  Mltchel  that  she 
would  lend  them  the  money  with  which  to 
buy  and  Improve  the  property,  if  they  would 
take  the  deed  In  their  names,  and  give  their 
notes  secured  by  deed  of  trast  on  the  prop- 
erty. This  arrangement  was  carried  into  ef- 
fect Timberlake  executed  a  deed  to  a]H>el- 
lees  (11  in  number),  and  they  got  the  mMiey 
from  Mrs.  Mitchd;  executing  their  notes,  and 
giving  a  deed  of  trust  on  the  property  purchas- 
ed from  Timberlake.  This  arrangement  was 
reported  to  the  county  alliance,  and  on  one 
occasion,  after  some  discussion,  the  county 
alliance,  at  a  regular  meeting,  passed  a  reso- 
lution donating  about  $40  to  the  warehouse^ 
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Some  time  In  the  rear  1806  the  earnings  of  the 
warehouae  had  about  liquidated  the  Indebted- 
neaa  to  Mrs.  Mitchel.  In  1S96  the  Monroe 
Ooimty  Farmers'  Alliance  procured  a  quit- 
claim deed  from  TJmberlake  to  the  ware- 
house property,  the  deed  to  appellees  having 
been  destroyed  by  fire  and  not  haying  been 
recorded.  Appellees  have  been  In  possession 
of  the  warehouse  since  it  was  purchased,  and 
In  December,  1896,  the  M<Jnroe  County  Farm- 
erg'  Alllajace  brought  an  action  of  unlawful 
entry  and  detainer  against  them  to  recoyer  it 
T.be  cause  was  tried  In  the  Justice  of  the 
peace  court,  and  resulted  In  a  yerdtct  and 
Judgment  for  plaintiffs,  from  which  an  appeal 
was  taken  to  the  circuit  court  Thereupon 
appellees  filed  their  bill  in  this  case  in  the 
chancery  court  of  Monroe  county,  praying  the 
court  to  establish  their  lost  deed  made  in 
1889,  and  to  perpetuaUy  enjoin  the  unlawful 
oitry  and  detainer  suit,  and  to  cancel  as  a 
doud  on  tbelr  title  the  deed  of  Tlmberlake  to 
the  Monroe  County  Alliance;  claiming  a  fee- 
simple  title  in  themselyes  mider  the  deed  in 
1889  from  Timberlake.  The  defendants  an- 
swered, dootylng  that  complainants  held  the 
fee-simple  title,  but  averring  that  they  only 
held  the  legal  title  as  trustees  for  the  Monroe 
Goanty  Alliance.  Much  testimony  was  taken 
on  both  sides,— that  of  ai^>eUees  tending  to 
show  that  the  Monroe  County  Alliance  bad 
no  interest  in  the  property,  and  that  the  com- 
mittee, after  doing  all  in  their  power  to  pur- 
chase the  property  for  the  alliance,  abandoned 
all  hope  of  doing  anything  In  Its  behalf,  and 
then  bought  the  property  for  themselves  In- 
dlvidnally.  For  defendants,  the  evidence 
tended  to  prove  that  the  committee,  until  a 
short  time  before  the  unlawful  entry  and  de- 
tainer suit  was  brought  recognized  Its  rights, 
and  made  reports  to  the  county  alliance  at  Its 
meeting  each  year,  that  appellees  paid  no 
money  of  their  own  for  the  property,  that  they 
were  generally  recognized  as  the  agents  of 
the  Monroe  County  Farmers'  Alliance,  and 
that  the  warehouse  was  patronized  by  the 
members  of  the  alliance  because  it  was  thought 
to  be  their  property.  On  the  final  hearing 
the  court  below  granted  the  prayer  of  appel- 
lees' bin,  established  their  lost  deed,  canceled 
the  deed  from  Tlmberlake  to  the  Monroe  Coun- 
ty Alliance  made  In  1896,  and  perpetually  en- 
Joined  the  further  prosecution  of  the  unlaw- 
ful entry  and  detainer  suit  The  court,  how- 
ever, held  that  at^ellees  only  held  the  legal 
title  as  trustees  for  the  Monroe  County  Alli- 
ance as  it  existed  at  the  time  of  the  purchase, 
but  held  that  the  defendants  were  not  the 
Monroe  County  Alliance,  and  were  not  en- 
titled to  the  equitable  interest  in  the  property. 
B.  H.  Bristow  and  W.  B.  Walker,  for  com- 
plainants. Geo.  C.  Paine  and  Clifton  &  Eck- 
ford,  for  defendant 

WOODS,  C.  J.  We  are  of  opinion  that  the 
equitable  title  to  the  property  in  controversy 
Is  in  the  present  Monroe  County  Alliance. 
The  alliance  has  never  ceased  to  exist,  al- 


though Its  membership  has  changed,  and  Its 
methods  of  Internal  administration  have  beea 
altered;  and  the  organization  of  to-day  and 
that  of  the  year  1889  is  one  and  the  same. 
The  fact  of  an  irregular  or  unauthorized  rati- 
fication of  what  is  called  the  "Georgia  Plan" 
by  the  County  alliance  of  Monroe  county  is  im- 
material. The  county  alliance  of  Monroe 
need  not  hare  taken  any  action  on  the  pro- 
posed change  la  the  oonstitutlon  of  the  state 
alliance.  That  change  became  effective  by 
the  action  of  the  state  alliance,  and  the  sub- 
sequent ratification  of  that  action  by  the  req- 
uisite number  of  county  alliances.  Independ- 
ently of  what  the  Monroe  cotinty  alliance  did, 
or  attempted  or  failed  to  do.  Disagreeing 
with  the  finding  of  fact  on  this  point  made 
by  the  court  below,  the  decree  will  be  revers- 
ed, and  remanded  for  further  proceedings  in 
acoHxtance  with  this  opinion. 


Cn  Mlsi.  48) 
HEBRON  et  aL  v.  KEIXY  et  aL 

(Supreme  Court  of  MisslasippL.    March  13* 
1899.) 

On  rehearing.    Afflnned. 

For  former  decision,  see  23  South.  64L 

WOODS,  C.  J.  We  can  add  nothing  to 
what  was  said  in  onr  original  opinion  on  the 
subject  of  Interest  It  is  still  Impossible  to 
detennlne  upon  what  basis  the  court  below 
proceeded  in  stating  the  account,  and  in  his 
finding  of  the  sum  due  from  the  appellants  to 
antellees.  Hicks  v.  Blakeman,  74  Miss.  459, 
21  South.  7,  400,  is  InappUcable  here.  That 
was  a  suit  between  the  parties  who  were  as- 
serting title  to  the  property  adverse  to  each 
other.  It  was  essentially  ejectment  hi  chan- 
cery, and  the  rules  governing  actions  in  eject- 
ment were  properly  applied.  In  the  case  be- 
fore us,  by  the  former  decision  of  this  court 
(Hebron  v.  Kelly,  76  Miss.  74,  21  South.  799), 
the  appellees  were  compelled  to  abandon  their 
assertion  of  title  to  the  property  as  bona  fide 
purchasers,  and  assume  that  of  trustee  in  a  re- 
sulting trust  Practically,  the  appellees  were 
placed  by  us  in  the  position  of  a  mortgagee 
out  of  possession,  and  the  present  case  taHa  In 
that  class  to  which  Uhler  v.  Adams,  78  Miss. 
332,  18  South.  654,  belongs,  and  the  principles 
announced,  as  governing  In  that  case,  are  ap- 
plicable on  the  present  appeal.  We  adhere  to 
our  original  opinion  and  decree 


(76  Miss.  907) 
ALCORN  et  al.  y.  ALCORN. 
(Supreme  Ctourt  of  Mississippi.    May  1,  1899.) 

ISJCSOTION — ^DlSBOLtlTIOR. 

1.  Where,  on  motion  to  dissolve  an  injunc- 
tion granted  in  aid  of  a  enit  to  cancel  a  deed, 
it  appeared  that  the  injunction  did  not  change 
the  status  of  the  parties,  bat  preserved  thnr 
rights  as  they  had  previously  existed,  an  order 
continuinK  the  injunction  until  final  bearing 
was  not  erroneons.  • 

2.  In  determining  whether  an  injunction 
should  be  dissolved,  the  court  may  examine  an 


Digitized  by 


Google 


878 


25  SOXrrHKRN  BKTOBTBB. 


(MIML 


amended  Mil,  thonsli  tbe  amendment  was  not 
made  until  after  the  motion  to  diwolTe  was 
filed. 

Appeal  firom  chancery  court,  Ooahoma.  coun- 
ty; A.  H.  I/ongino,  Chancellor. 

Salt  by  Amelia  W.  Alcotn  atralnst  Ifajr 
Yates  Alcorn  and  another.  From  an  order 
overruling  defendants'  motion  to  dissolve  an 
injunction,  the  defendants  appeaL    Affirmed. 

The  bill  alleges:  That  James  L.  Alcorn 
died  on  the  18th  of  December,  1894,  testate, 
having  by  wiU  dated  April  18,  1883,  devised 
all  Ills  property,  real  and  personal,  to  com- 
plainant, Amelia  W.  Alcorn,  his  wife.  That 
by  the  will  complainant  and  James  Alcorn, 
the  only  son  of  testator,  were  appointed  ex- 
ecntors  of  the  will,  which  was  probated,  and 
the  executors  qualified  under  it  That,  as 
such  devisee,  complainant  became  the  owner 
of  Eagle's  Nest  plantation,  In  Ooahoma  coun- 
ty, Miss.,  whereon  was  located  testator's  resi- 
dence, fanning  implements,  and  other  person- 
al property.  That  complainant's  son  and  co- 
executor  caused  the  personar  property  to  be 
appraised  as  the  property  of  testator's  estate, 
but  that  there  was  a  large  amount  of  personal 
property  and  many  thousand  dollars  of  choses 
in  action,  part  of  the  testator's  estate,  be- 
queathed to  complainant,  which  he  had  failed 
to  have  appraised  or  inventoried,  and  had 
wrongfully  converted  to  his  own  use.  That 
on  the  20th  day  of  July,  1805,  complainant  and 
James  Alcorn  executed  a  written  agreement, 
whereby,  in  consideration  of  the  nndertaking 
oa  the  part  of  James  Alcorn  to  pay  all  the 
debts  of  the  testator's  estate,  complainant, 
reserving  to  herself  a  life  estate  in  the  Elagle's 
Nest  plantation,  contracted  to  convey  to  him 
the  remainder  of  that  place  In  fee,  and  that 
on  the  14th  of  October,  1885,  she  did  convey 
to  him  said  remainder  in  fee.  That,  hi  or* 
der  to  enable  her  son  to  pay  the  debts  so  as- 
sumed, complainant  allowed  him  to  have  the 
use  of  tbe  plantation  and  personal  property 
thereon  for  the  years  1885,  1886,  and  1887, 
free  of  charge,  except  a  comfortable  support 
for  complainant  That,  by  the  close  of  tbe 
year  1897,  all  of  the  debts  of  testator's  es- 
tate having  been  paid,  complainant  rented 
sold  place,  except  the  residence,  to  her  son, 
James  Alcorn,  for  the  year  1888.  That  James 
Alcorn  died  November  20,  1888,  owning  a 
stock  of  goods  in  a  storehouse  on  the  planta- 
tion, crops  of  com,  etc.,  thereon,  and  left,  as 
his  only  heirs,  defendants  May  Yates  Alcorn 
and  her  infant  son,  James  !■.  Alcorn,  resi- 
dents of  Coahoma  county.  That,  after  the 
death  of  James  Alcorn,  May  Yates  Alcorn 
went  upon  said  plantation,  and  took  charge  of 
the  pr(4>erty  of  James  Aloom,  and  Is  carrying 
on  the  business  of  said  decedent,  collecting  the 
debts  due  him,  controlling  and  managing  the 
property  and  assets  of  his  estate,  as  the  own- 
er, and  he  charges  that  she  Is  an  executor 
de  son  tort  of  James  Alcorn,  and  liable  for  his 
debts,  and  that  the  assets  belonging  to  his 
estate  are  ample  to  pay  all  debts  owing  com- 
plainant by  said  decedent    That  the  defend- 


ant May  Yates  Alcorn  now  asserts  that  she 
is  the  sole  owner  of  all  of  said  property  in  fee, 
and  is  seeking  to  exercise  acts  of  ownership 
and  authority  over  it  and  is  seeking  to  inter- 
fere with  the  right  of  complainant  to  control 
and  manage  said  property.  That  this  claim 
is  disquieting  the  tenants  and  laborers  on  said 
place.  That  the  claim  of  defendants  Is  based 
on  a  deed  executed  November  8,  1886,  which 
deed  is  as  follows:  "In  ctmalderation  of  one 
dollar  In  hand  paid,  •  *  *  and  for  the 
fnrOier  consideration  of  my  dependence  npon 
my  son's  management  to  stipport  me  and  pay 
oir  and  discharge  the  obligations  connected 
with  Eagle's  Nest  plantation,  and  to  enaUe 
him  to  mortgage  and  pay  off  mortgages,  and 
for  the  farther  consideration  of  love  and  af- 
fection, I  convey  and  warrant  to  my  son,  Jas. 
AlccHai,  during  my  lifetbne,  as  the  property  is 
hie  at  my  death,  for  the  purpose  Iierein  aet 
forth,  and  agree  that  tbere  sliall  not  be,  In 
case  of  my  death  or  otherwise,  any  accoonta 
required  of  htm  for  money  received  or  expend- 
ed, the  following  described  lands,  known  as 
'Eagle's  Nest  Plantation.' "  That  in  obtain- 
ing from  her  the  exeention  of  tfala  deed,  he 
represented  to  her  that  It  might  became  nec- 
essary for  him  to  place  a  mortgage  on  ber 
property  to  enable  him  to  raise  money  with 
which  to  pay  debts,  and,  having  great  confi- 
dence In  tilm,  she  execnted  the  deed  solely 
for  that  purpose.  That  the  power  to  mort- 
gage had  never  been  exercised  by  James  Al- 
corn to  the  time  of  his  death,  and  that  at  an 
times  daring  his  life  he  openly  stated  that 
the  deed  had  no  other  effect  and  that  he- at  all 
times  recognized  the  right  of  complainant  to 
the  ownership  of  the  property.  That  if  the 
title  to  the  pn^ierty  passed  at  all,  it  passed  In 
trust  for  the  sole  purpose  set  oat  and  mo 
other,  and  that  as  the  trust  had  been  dis- 
diarged,  the  title  reverted  to  complainant  or 
is  held  by  defendants  as  a  naked  legal  title 
in  trust  for  complainant  That  said  deed  costs 
a  cloud  upon  complainant's  title,  and  she  is 
entitled  to  have  It  canceled.  The  bill  prays 
for  a  cancellation  of  the  deed  of  April  8, 
1885,  and  for  a  preliminary  injunction  re- 
straining defendants  from  interfering  with 
the  possession  of  property  described  in  the 
bill,  and  from  asserting  any  claim  to  the  lands 
adverse  to  complainant  A  bond  was  given, 
and  a  writ  of  injunction  Issued.  Defendant 
May  Yates  Alcorn  answered  tbe  bill,  denying 
all  the  equities  of  the  bill,  and  averred  In  her 
answer:  Tliat  after  the  execution  of  the 
will  mentioned  in  liie  bill,  James  L.  Alcorn, 
by  a  deed  of  gift  dated  April  28, 1894,  convey- 
ed to  James  Alcorn  all  of  the  property,  real 
and  personal,  he  then  owned.  A  copy  of  this 
deed  was  made  an  exhibit  to  the  answer, 
showing  that  it  was  acknowledged  April  28. 
1894,  and  filed  for  record  January  28,  1887. 
That  all  the  property  in  controversy  vested  in 
James  Alcorn  under  that  deed,  except  the 
right  of  complainant  to  have  100  acres  includ- 
ing the  residence  set  apart  to  her.  That 
James  Alcorn,  notwithstanding  hia  rights  on- 
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der  this  deed,  was  willing  for  his  mother  to 
have  a  life  estate  In  Kagle's  Nest  plantation 
during  her  life,  and  was  willing  to  perform 
the  obligations  Imposed  In  the  deed  of  July. 
1895,  In  consideration  that  he  should  bare 
the  title  to  the  100  acres  after  her  death,  and 
that  he  accordingly  entered  Into  said  contract 
The  answer  admits  the  execution  of  the  deed 
of  October  14,  1885,  from  complainant  to 
James  Alcorn,  and  denies  the  rent  contract. 
The  answer  further  sets  np  that  James  Al- 
corn, by  his  will,  bequeathed  all  his  personal 
estate  to  defendant  May  Yates  Alcorn,  and 
devised  bis  real  estate  to  her  for  life,  with 
remainder  to  James  L.  Alcorn;  that  the  will 
was  probated,  and  letters  testamentary  Issued 
to  May  Yates  Alcorn;  and  admits  that,  as 
such  ezecQtrlz,  she  had  taken  possession  of 
his  property,  tat  the  purpose  of  preaerving  It 
until  she  could  inroTe  the  will  and  qualify  as 
executrix.  The  motion  to  dissolve  came  on 
to  be  heard  In  the  term,  on  January  20,  1899, 
and,  on  application  of  the  complainant.  It  was 
continued,  to  be  heard  In  vacation.  After  the 
continuance,  complainant,  on  beo  application, 
was  given  leave  to  amend  her  bill.  The 
amended  bill  avers:  That  complainant  Is  re- 
dding In  the  residence  on  £]agle's  Nest  planta- 
tion where  all  her  household  goods  and  per- 
sonal ^ects  are,  and  has  no  other  home,  and 
that  during  the  life  of  her  husband  and  son 
she  was  the  undisputed  mistress  of  her  said 
home.  That,  by  reason  of  the  conduct  of  May 
Yates  Alcorn  In  exdting  discontent  among 
the  laborers  and  servants  by  asserting  that 
since  the  deatb  of  James  Alcorn  they  had  be- 
come the  sole  owners  of  the  property,  com- 
plainant was  subjected  to  many  Inconvenien- 
ces and  Indignities  up(m  her  said  estate. 
Ttiat,  shortly  prlw  to  the  flUng  of  the  original 
bill,  defendants  removed  to  the  state  of  Ten- 
nessee, where  they  have  continuously  remain- 
ed. That  the  deed  of  gift  dated  April  28,  ISdl, 
set  oiDt  In  the  answer,  had  been  obtained  by 
undue  influence  exercised  by  James  Alcorn 
over  bis  father,  at  the  time  he  had  no  suffi- 
cient mental  capacity  to  execute  It  On  the 
trial  of  tite  motion  to  dissolve,  affidavits  were 
read  in  evidence  by  complainant  tending  to 
show  that  James  Alcorn  always,  in  iiislife-. 
tim«,  recognlssed  the  right  of  his  mother  to  a 
lite  interest  in  the  Eagle's  Nest  plantation, 
and  the  personal  property,  and  to  show  that 
James  'L.  Alcorn  was  of  unsound  mind  when 
deed  of  gift  of  April  28,  1894,  was  executed. 
The  evidence  for  defendants  tended  to  prove 
that  James  Alcorn  had  claimed  as  owner  of 
the  prcq^erty  since  his  father's  death.  On  the 
hearing  of  the  motion  to  dissolve  the  injonc- 
tlon,  defendants  objected  to  the  reading  of 
the  amended  bill.  TUB  objection  was  over- 
ruled. 

Perkins  &  Winston,  for  appellants.  J.  W. 
Cutrer,  for  appellee. 

WHITFIEXiD,  X  This  appeal  was  granted 
to  settle  the  principles  of  the  cause.  The  only 
point  lor  adjudication,  howeveri  is  the  prO'> 


priety  of  the  action  of  the  chancellor  in  retain- 
ing the  Injunction  tlU  the  final  hearing,  and 
all  that  we  shall  say  will  be  understood  as 
addressed  solely  to  the  solution  of  that  ques- 
tion. We  have  given  this  record  a  most  thor- 
ough consideration,  and,  from  it,  are  satisfied 
that  the  appellant's  counsel  puts  his  conten- 
tion too  strongly  when  he  characterizes  the 
injunction  as  having  for  its  sole  object  tlie 
putting  the  appellant  out  of,  and  the  appellee 
Into,  the  possession  of  the  Eagle's  Nest  planta- 
tion. It  Is  to  be  noted  that  prior  to  filing  the 
bill,  appellant  went  to  Memphis,  and  has  not 
since  been  on  the  property  Involved.  The 
difficulty  with  counsel's  position  Is  that  the 
character  and  quality  of  possession  set  up  by 
appellant  now,  since  the  deatb  of  her  husband, 
from  which  she  says  she  Is  being  shut  out,  is 
not  at  ail  the  character  and  quality  of  posses- 
sion set  np  by  her  and  her  husband  when  be 
lived.  It  Is  clear  that  be  never  claimed  under 
the  aUeged  deed  from  bis  father  of  date  April 
28, 18»4,  which  was  not  put  to  record  for  some 
three  years;  and  It  Is  also  satisfactorily  shown 
that  her  husband  did  not  claim  under  the  in- 
strument of  date  November  8,  1885,  as  abso- 
lute owner  of  the  property.  We  are  not 
speaking  of  how  these  things  may  turn  out  to 
be  on  final  hearing,  on  full  proof,  but,  on  the 
record  as  it  now  stands,  It  Is  clear  to  us  that 
the  alleged  deed  of  April  28,  1894,  was  void 
for  Incapacity  on  the  part  of  Governor  Alcorn 
to  execute  it,  and  that  if  the  Instrument  of 
November  8,  1895,  bad  any  other  effect  than 
to  empower  James  Alcorn  to  mortgage  the 
property  to  pay  debts,  etc.,  and  passed  the 
legal  title  to  him,  it  so  passed  It  In  trust,  the 
whole  beneficial  interest  remaining  in  Amelia 
W.  Alcorn,  his  mother.  The  facts  In  testi- 
mony. In  connection  with  the  Instruments, 
giving  them  this  character,  and  the  only  pos- 
session James  erer  set  up  being  of  this  char- 
acter and  quality,  in  strict  recognition  of  bis 
mother's  life  estate  in,  not  100  acres,  but  the 
whole  of  that  part  of  Eagle's  Nest  devised  to 
her  by  her  husband,  it  Is  not  for  the  appel- 
lant, the  daughter-in-law,  now  to  change  the 
character  and  quality  of  that  possession,  for 
the  time  It  lasted,  into  an  adverse  holding. 
Because,  sIdco  her  husband's  d^th,  and  the 
record  of  the  deed  of  April  28,  1884,  she  now 
elects  to  claim  all  save  100  acres  as  hers  and 
her  son's,  under  the  Instruments  referred  to 
now  for  the  first  time.  Invoked  to  show  title  in 
her  husband.  It  does  not  at  all  follow  that  this 
newly-asserted  character  of  possession  can, 
by  some  magic  ex  post  facto  operation,  be 
Imputed  to  a  possession  of  a  wholly  different 
kind,  held  by  her  husband  till  his  death.  The 
true  view  of  the  bUl  is  that  it  seeks  to  pre- 
serve the  possession  of  the  appellee  as  it  was 
— to  maintain  the  status  as  to  possession  as  It 
had  been  between  mother  and  son— until  the 
chancery  court,  having  full  Jurisdiction  of  the 
subject-matter,  shall  finally  dispose  of  the 
rights  of  the  parties.  In  this  view,  the  prin- 
ciples of  the  cases  of  Woods  v.  Riley,  72  Miss. 
73,  8  South.  884;  Jones  v.  Btandon.  60  Miss« 
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at  pagea  560,  601;  Marble  Co.  ▼.  Ripley,  10 
Wall.,  at  top  page  354;  Beatty  t.  Kurtz,  2 
Pet  506;  and  of  the  cases  cited  In  Dudley  y. 
Hurst  (Md.)  1  Am.  St  Rep.,  In  note  at  page 
375  (8.  c.  8  AtL  901)— are  decisive  of  the  cor- 
rectness of  the  action  of  the  learned  chancellor. 
It  was  proper  to  look  to  the  amended  bill, 
though  the  amendment  was  made  after  the 
motion  to  dissolve  was  made.  C!onoyer  T. 
Ruckman,  34  N.  J.  Eq.,  at  page  297. 

Many  considerations  are  Influential  with  the 
chancellor  In  determining  his  action  aa  to  dis- 
solving an  Injunction,  or  retaining  it  till  full 
proof,  on  final  hearing,  as  whether  the  com- 
plainant will  suffer  more  from  the  dissolution 
than  the  respondent  from  Its  retention  (Fulton 
V.  Greacen,  36  N.  J.  £(}.,  at  page  221);  as 
where  the  bill  shows  a  probable  right,  and 
probable  danger  to  that  right,  unless  the  In- 
junction be  retained;  and  many  other  con- 
siderations, addressing  themselves  to  the 
sound  Judicial  discretion  of  the  court  applied 
to  to  dl8S<dve  it  Very  wide  latitude,  neces- 
sarily, must  be  allowed  the  trial  court  The 
effectuation  of  right— the  vindication  of  Justice 
—is  the  object  here,  as  everywhere,  in  Judicial 
proceedings;  and,  when  fraud  is  charged,  the 
reasons  for  retaining  the  injunction  are  great- 
ly strengthened.  Hollis  v.  Williams,  43  Ga., 
at  page  217.  Once  more  remarking  that  our 
observations  are  addressed  merely  to  the  ac- 
tion of  the  chancellor  in  retaining  this  injunc- 
tion, and  that  while  it  is  true  that  mandatory 
injunctions  are  granted  with  great  caution 
prior  to  full  bearing,  but  are  to  be  granted 
prior  thereto,  nevertheless,  "where  the  exi- 
gencies of  the  case  are  great"  (see  note  to 
City  of  Moundsvllle  v.  Ohio  River  R.  Co.  [W. 
Va.]  20  Lawy.  Rep.  Ann.,  at  page  161  [s.  c. 
16  S.  E.  514]),  and,  specially,  that  we  rest  our 
decision  in  this  case  upon  its  very  extraordi- 
nary facts,  we  hold  that  the  injunction  was 
properly  retained  until  final  hearing.  Af- 
firmed. 
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(Snpreme  Court  of  Florida.    May  10,  1899.) 
Eaapne  QAKBLnia  Pl^ob  —  Ibdiotioht  —  Bn 

DBNOB. 

1.  The  artificial  effect  given  to  the  finding  of 
implements,  devices,  or  apparatns  commonly 
used  in  games  of  chance  in  gambling  houses,  or 
by  gamblers,  by  section  2648,  Rev.  St,  is  c<m- 
fined  to  the  purpose  for  which  the  bouse,  room, 
booth,  sheitw,  or  place  where  fotind  is  kept. 
Such  finding  does  not,  under  the  statute,  consti- 
tute prima  fade  evidence  that  the  implements 
found  were  used  for  gaming  purposes,  nor  that 
any  person  had  procured,  suffered,  or  permitted 
another  to  play  for  money  or  other  valuable 
thing  at  any  game  in  the  place  where  such  im- 
plements are  found. 

2.  An  information  charging  that  defendant 
"did  keep  a  certain  gaming  place,  and  did  then 
and  there  suffer  and  permit  many  persons, 
whose  names  are  to  the  solicitor  unknown,  to 
play  therein,  at  games  of  cards  and  other 
games  of  chance,  for  money  and  for  other  hire, 
for  gain  and  for  reward,"  does  not  charge  an 
offense  nnder  that  danse  of  section  2644,  Rev. 
ftt.|  relating  to  the  keeping  of  places  for  the 


purpose  of  gaming  or  gambling,  but  does  diarge 
an  offense  under  the  clause  of  the  same  sec- 
tion relating  to  one  who,  in  any  place  of  which 
he  may  tiave  charge,  control,  or  management, 
procures,  suffers,  or  permits  any  person  to  play 
for  money,  etc. 

3.  Evidence  exantlned,  and  Aeld  insnflldent  to 
snpport  the  verdict 

(SyUabus  by  the  Conrt) 

Error  to  criminal  court  of  record,  HUlsboro 
county;  William  A.  Carter,  Judge. 

Joseph  Richardson  was  convicted  and  sen- 
tenced for  keeping  a  gaming  place,  and  brings 
error.     Reversed. 

G.  A.  Hanson  (Harris  A  Peeples,  on  the 
brief),  for  plaintiff  in  enw.  WUUam  B.  La- 
mar, Atty.  Gen.,  for  the  State. 

CARTER,  J.  On  Joly  7, 1898,  Is  tbe  crim- 
inal court  of  record  of  HUlsboro  county,  idaln- 
tiff  in  error  was  by  the  verdict  of  a  Jury 
found  guilty  as  charged  under  an  information 
alleging  "that  Joseph  Richardson,  late  of  the 
county  of  HUlsboro,  in  the  state  aforesaid,  on 
the  31st  day  of  May,  in  the  year  of  our  Lord 
1898,  with  force  and  arms,  at  and  in  the  coun- 
ty of  HIilsboro  aforesaid,  did  keep  a  certain 
gaming  place,  and  did  then  and  then  suffer 
and  permit  many  persons,  whose  names  ax* 
to  the  solicitor  unluiown,  to  play  therein,  at 
games  of  cards  and  other  games  of  chance^ 
for  money  and  for  other  hire,  for  gain  and  for 
reward,  against  the  form,"  etc.  Defendant 
made  a  motion  for  a  new  trial,  upon  tbe 
ground,  among  others,  that  the  verdict  was 
contrary  to  law  and  against  the  weight  of  evi- 
dence. The  motion  was  overruled,  and  from 
tbe  sentence  imposed  he  sued  out  tills  writ  ot 
error,  and  assigns  as  error  the  ruling  upon  the 
motion  for  a  new  trial. 

From  the  evidence  it  appears  that  the  de- 
fendant and  one  Payne  occupied  a  room  in  a 
private  dwelling,  in  which  sleeping  rooms 
were  rented  by  the  proprietor;  that  two  offi- 
cers in  1898  went  to  this  room,  opened  the 
door  and  found  therein  a  large  number  of  dice 
and  packs  of  bicycle  cards,  of  the  kind  gen- 
erally used  in  gambling.  One  witness  esti- 
mated the  number  of  dice  at  about  100,  and 
the  cards  at  about  a  dozen  packs,  while  an- 
other estimated  them  at  double  these  nnm- 
bera.  The  ofllcers  also  found  in  the  room  a 
small  ratchet  drill,  with  several  bits  for  drill- 
ing holes,  lying  on  a  small  bedroom  table; 
and  attached  to  the  table  was  a  small  vise, 
holding  one  of  the  dice.  The  size  of  the 
room  was  about  10x12  feet,  and  It  contained 
a  doable  bedstead,  and  bedding  made  np  for 
sleeping  pntposes,  and  a  bureau,  waahstand, 
bowl  and  pitcher,  one  chair,  and  the  table  be- 
fore mentioned.  The  room  had  the  general 
appearance  of  an  ordinary  bedroom.  There 
were  found,  also,  a  quantity  of  lead,  shot 
paint,  and  brushes,  and  tbe  drill  bits  were 
suited  for  drilling  holes  about  the  size  oC  the 
spots  on  the  dice.  Some  of  the  dice  were 
fbund  to  be  loaded.  The  defendant  was  com- 
paratively a  stranger  In  the  community. 
There  was  no  eTidence  twidlnt  to  show  that 
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any  gambling  had  In  fact  ever  taken  place  In 
the  room,  or  that  the  dice  or  cards  had  ever 
been  used  for  gambling  or  other  purposes, 
or  that  defendant  ever  suffered  or  permitted 
any  persons  to  play  at  any  game,  for  money 
or  otherwise.  In  the  room.  The  defendant 
denied  that  any  gambling  had  ever  been  car- 
ried on  in  the  room,  to  his  knowledge;  and 
Payne,  the  other  occupant,  testlfled  on  behalf 
of  defendant  that  the  room  bad  never  been 
used  for  gaming  purposes,  but  only  aa  a  bed- 
room. Defendant  admitted  that  the  cards 
and  dice  were  his  property,  and  that  he  was 
loading  and  experimenting  with  and  selling 
the  dice  to  s<ddier8  and  others,  and  two  wit- 
nesses on  his  behalf  corroborated  this  state- 
ment 

The  jory  evidently  njected  defendant's  ex- 
planation of  his  possession  and  use  (tf  the 
dice,  and,  finding  he  had  not  accounted  for 
his  possession  of  the  cards,  applied  to  the  fact 
of  the  finding  of  the  cards  and  dice  In  a  room 
occupied  by  him  the  statutory  effect  declared 
by  section  2G48,  Kev.  St,  reading:  "If  any  of 
the  implements,  devices,  or  apparatus  com- 
monly used  In  games  of  chance  In  gambling 
houses  or  by  gamblers  are  found  in  any 
boose,  room,  booth,  shelta:  or  other  place.  It 
shall  be  prima  fade  evidence  that  said  house, 
room,  booth,  shelter  or  place  where  the  same 
are  found  Is  kept  for  the  purpose  of  gam- 
bling." A  careful  reading  of  this  statute  shows 
that  the  artificial  effect  given  to  the  finding 
of  the  Implements  mentioned  In  the  places 
mentlOTied  Is  confined  to  the  purpose  for  which 
such  place  Is  kept  Such  flndlpg  does  not, 
under  the  statute,  cmiBtltnte  prima  facie  evi- 
dence that  the  Implements  found  were  used 
for  gaming  purposes,  nor  that  any  person  had 
procured,  suffered,  or  permitted  another  to 
play  for  money  or  other  valuaUe  things  at 
any  game  In  the  place  where  such  Instruments 
are  found  w  elsewhere.  The  statute  has  no 
application  whatever  to  a  trial  upon  any 
charge  other  than  one  Involving  the  having, 
keeping,  exercising,  or  maintaining  a  gaming 
romn,  or  a  house,  booth,  tent  shelter,  or  other 
place,  for  the  purpose  of  gaming  or  gambling. 
Wooten  V.  State,  24  Fla.  335,  5  South.  89. 
Unless  the  information  before  ns  charges  an 
offense  of  this  nature,  the  Jury  were  not  juati. 
fled  In  applying  to  the  fact  of  the  finding  of 
tbe  implements  the  artificial  effect  provided 
by  this  statute.  The  infmnnatlon  is  based 
upon  section  2644,  Bev.  St,  reading  as  fol- 
lows: "Whoever  by  himsrif,  his  servant 
derk  or  agent  or  In  any  other  manner  has, 
keeps,  exercises,  or  maintains  a  gaming  table 
or  room,  or  gaming  Implements  or  apparatus, 
at  house,  booth,  tent,  shelter  or  other  place 
for  the  purjrase  of  gaming  or  gambling,  or  In 
any  place  of  which  he  may  directly  or  Indi- 
rectly have  charge,  control  or  management 
either  exclusively  or  with  others,  procures, 
suffers,  or  permits  any  person  to  play  for 
money  or  other  valuable  thing  at  any  game 
whatever,  whether  heretofore  prohibited  or 
not,  shall  be  punished,"  etc.  There  is  no  al- 
25S0.-66 


legation  In  this  Information  as  to  the  unlaw- 
ful character  of  the  place,  except  that  it  was 
a  "gaming  place,"  and  that  defendant  on  one 
occasion  suffered  and  permitted  many  per- 
sons to  play  therein  for  money,  etc.,  but  not 
that  this  occurred  on  divers  days,  or  habitual- 
ly or  commonly,  or  that  the  place  was  kept 
for  the  purpose  of  gaming,  or  other  language 
which  we  can  construe  as  equivalent  to  an  al- 
legation that  the  place  was  kept  by  defend- 
ant "for  the  purpose  of  gaming  or  gambling," 
within  that  clause  of  the  statute  relating  to 
the  keeping  of  places  for  such  purpose.  Doyle 
V.  State,  19  Tex.  App.  410;  Montgomery  v. 
State,  40  Fla.  — ,  24  South.  68.  Tbe  Infor- 
mation does,  however,  charge  an  offense  un- 
der the  last  clause  of  the  statute,  relating  to 
one  who,  in  any  place  of  which  he  may  have 
charge,  control,  or  management  procures,  suf- 
fers, or  permits,  etc.,  as  the  allegati(«  in  the 
Inf onuatlon  to  the  effect  that  defendant 
"kept"  a  gaming  place,  and  "therein"  suffered 
and  permitted,  etc.,  are  equivalent  to  the 
statutory  requirement  that  he  suffered  and 
permitted,  etc.,  in  a  place  of  which  be  had 
"control."  State  v.  Middleton,  11  Iowa,  246. 
As  the  statute  giving  artificial  effect  to  tbe 
finding  of  gambling  instruments  has  no  appli- 
cation to  the  charge  made  in  this  Information, 
and  there  was  nothing  whatever  shown  in 
connection  with  the  simple  fact  of  the  find- 
ing of  tbe  Implements  to  authorize  tbe  Jury  to 
presume  that  defendant  suffered  and  permit- 
ted gaming  In  the  room  occupied  by  him,— the 
mere  fact  of  finding  the  implements  not  con- 
stituting prima  facie  evidence  to  that  effect 
withoat  the  aid  of  a  statute  which  we  have 
not,— It  foUows  that  there  was  no  evidence 
upon  which  the  Jury  could  legally  have  found 
defendant  guilty  of  the  offense  charged. 

The  Judgment  is  reversed,  and  a  new  trial 
granted. 


(U  Fla.  31«> 
SIMMONS  V.  STATE. 
(Supreme  Coprt  of  Florida.    May  2,  1899.) 

ROBBBBT — ^PnTTIHO  IN  FaUI. 

1.  Proijerty  obtained  by  trick  or  artifice,  or 
by  thrtate  of  illegal  arrest,  criminal  prosecu- 
tion, or  insmnations  against  character,  except 
they  relate  to  sodomitical  practices,  is  not  tak- 
en by  "putting  in  fear,"  within  the  meaning  of 
section  2398,  Rev.  St 

2.  Allegations  In  an  information  to  the  effect 
that  Simmons,  Tyre,  and  Jonee,  by  putting  in 
fear  one  Rebecca  Jackson,  by  then  and  there 
falsely  representing  and  pretending  to  the  said 
Rebecca  Jackson  that  one  of  them,  to  wit  the 
said  Jones,  was  then  and  there  an  officer,  to 
wit,  a  constable,  and  authorized  to  take  her 
furniture,  and  by  then  and  there  threatening  to 
arrest  and  take  into  custody  the  said  Rebecca 
Jackson  if  she  resisted  them  in  the  taking  of 
said  furniture,  do  not  show  a  "putting  in  fear," 
within  the  meaning  of  section  ^98,  Rev.  St. 

(Syllabus  by  the  Oonrt.) 

Brror  to  criminal  court  of  record,  Duval 
county;  John  L.  Doggett,  Judge. 

W.  H.  Simmons  was  found  guilty  of  robbery 
by  putting  in  fear,  and  brings  error.  Re- 
versed. 
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W.  P.  Ward,  for  plftintlff  to  error.  William 
B.  Lamar,  Atly.  Gen.,  for  the  State. 

GARTBB,  J.  On  February  24,  1898,  plain- 
tiff In  error  waa,  In  the  criminal  court  of 
record  of  Dnval  connty,  found  {pillty,  as  char- 
ged, upon  a  trial  under  an  Information  duly 
filed,  charging  "that  W.  H.  Simmons,  H.  M. 
Tyre,  and  S.  S.  Jones,  of  the  county  of  Duval 
and  state  of  Florida,  on  the  7tb  day  ot  Janu- 
ary, In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-eight,  In  the  county 
and  state  aforesaid,  did  then  and  there,  by 
putting  In  fear  one  Rebecca  Jackson,  by  then 
and  there  falsely  representing  and  pretending 
to  the  said  Rebecca  Jackson  that  one  of  them, 
to  wit,  the  said  S.  S.  Jones,  was  then  and 
there  an  officer,  to  wit,  a  constable,  and  au- 
thorized to  take  her  furniture,  and  by  then 
and  there  threatening  to  arrest  and  take  Into 
custody  the  said  Rebecca  Jackson  If  she  re- 
sisted them  In  the  taking  of  said  fumlttire, 
did  then  and  there  feloniously  rob,  steal,  and 
take  from  the  person  of  the  said  Rebecca 
Jackson  one  stove,  of  the  value  of  eighteen 
dollars;  one  bureau,  of  the  value  of  twelve 
dollars;  one  washstand,  of  the  value  of  eight 
dollars;  one  bedstead,  of  the  value  of  four 
dollars;  one  Child's  crib,  of  the  .value  of  four 
dollars;  one  crib  mattress,  of  the  value  of 
one  dollar,— all  of  the  value  of  forty-seven 
dollars,— the  property,  goods,  and  chattels  of 
the  said  Rebecca  Jackson,  contrary  to  the 
form  of  the  statute,"  etc.  Before  the  trial 
plaintiff  In  error  moved  to  gnash  the  Informa- 
tion, which  was  denied,  and  after  the  verdict 
he  moved  In  arrest  of  Judgment,  upon  the 
ground  that  the  Information  did  not  allege 
facts  sufficient  to  charge  him  with  the  crime 
of  which  he  was  convicted;  but  this  motion 
was  also  overruled,  and  from  the  sentence  im- 
posed he  sued  out  this  writ  of  error. 

The  only  error  assigned,  which  we  find  it 
necessary  to  consider,  relates  to  the  ruling 
upon  the  motion  In  arrest  of  Judgment.  The 
Information  is  based  upon  section  2398,  Rev. 
St.,  reading  as  follows:  "Whoever  by  force, 
violence  or  assault,  or  putting  In  fear,  feloni- 
ously robs,  steals  and  takes  from  the.  person 
of  another,  money  or  other  property  which 
may  be  the  subject  of  larceny  (such  robber 
not  being  armed  with  a  dangerous  weapon), 
shall  be  punished  by  Imprisonment  in  the 
state  prison  not  exceeding  fifteen  years."  The 
Information  does  not  charge  any  force,  vio- 
lence, or  assault,  but  sets  forth  in  detail  the 
facts  from  which  the  conclusion  that  Rebecca 
Jackson  was  put  In  fear  Is  drawn,  and  plain- 
tiff In  error  argues  that  the  facts  alleged  are 
not  sufficient  to  show  a  "putting  In  fear," 
within  the  meaning  of  the  statute  quoted. 
The  statute  does  not  define  what  drcum- 
Btances  shall  constitute  "putting  in  fear,"  but' 
this  expression  Is  evidently  used  In  a  technical 
sense,  and  we  must  ascertain  its  meaning  by 
reference  to  the  common-law  definition  of 
"robbery,"  from  whence  it  Is  derived.  Turner 
V.  State,  1  Ohio  St  422;    Clary  v.  State,  33 


Ark.  561.  At  common  law,  robbery  was  "the 
felonious  and  forcible  taking  of  the  property 
of  another  from  his  person  or  In  his  presence, 
against  his  will,  by  violence  or  by  putting  in 
fear."  1  Whart  Or.  Law,  J  846;  2  Buss. 
Crimes  (9th  Ed.)  *98.  The  putting  In  fear,  or 
Intimidation,  was  considered  the  equivalent 
of  constructive  violence,  and  the  demands  of 
the  law  were  met  by  proof  of  fear  excited  with 
respect  to  apprehended  injuries  to  the  person, 
property,  or  character.  Id.  ♦US.  Though 
there  need  be  no  great  degree  of  terror  or 
affright  for  personal  safety  excited  In  the 
person  robbed,  the  fact  most  be  attended  with 
such  circumstances  of  terror  or  Intimidation, 
such  threatening  by  word,  gesture,  or  manner, ' 
as.  In  common  experience,  are  likely  to  create 
an  apprehension  of  danger,  and  induce  one 
to  part  with  bis  property  for  Oie  safety  of  his 
person.  Id.;  1  Hawk.  P.  G.  (8th  Ed.)  p.  214, 
{  8;  Fost  Crovra  Law  (2d  Ed.)  128.  The  ter- 
ror which  would  lead  the  person  robbed  to 
apprehend  an  injury  to  his  character  was 
never  deemed  sufficient  to  support  an  indict- 
ment for  robbery,  except  in  the  particular  In- 
stance of  Its  being  excited  by  means  of  In- 
sinuations against,  or  threats  to  destroy,  the 
character  by  accusations  of  sodomitlcal  prac- 
tices. 2  Russ.  Crimes  (9th  Bd.)  'US;  1 
Whart.  Cr.  Law,  (  862;  2  BIsh.  New  Or.  Law. 
(  1178. 

The  facts  alleged  in  this  Information  do  not, 
in  our  opinion,  sustain  the  alleged  conclusion 
that  Rebecca  Jackson  was  put  in  fear,  within 
the  meaning  of  the  statute.  The  defendants 
are  alleged  to  have  falsely  represented  to  her 
that  one  of  their  number  was  a  constable,  and 
authorized  to  take  her  furniture,  and  to  have 
threatened  to  arrest  and  take  her  Into  custody 
If  she  resisted  them  In  the  taking  of  her  fur- 
niture. These  representations  and  threats 
are  not  alleged  to  bare  been  accompanied 
with  any  show  of  force  or  other  circumstances 
calculated  to  produce  terror.  Her  property 
was  not  threatened,  her  character  was  not 
assailed  by  any  Insinuations  of  sodomitlcal 
practices,  nor  woe  there  any  menaces  against 
her  personal  safety  other  than  a  threat  to 
arrest  and  take  her  Into  custody  If  she  resisted 
the  taking  of  the  furniture.  The  means  used 
were  more  In  the  nature  of  tricks  or  artifices, 
to  enable  the  accused  to  obtain  possession  of 
the  property  with  her  express  or  Implied  con- 
sent, than  those  resorted  to  by  the  robber  to 
Intimidate  his  victim  Into  submission  to  ex- 
tortion. The  rule  is  well  settled  that  property 
obtained  by  tridt  or  artffice,  or  by  threats  of 
illegal  arrest  or  criminal  prosecution,  or  in- 
sinuations against  character,  except  they  re- 
late to  sodomitlcal  practices,  is  not  taken  by 
"putting  In  fear,"  within  the  conmion-law 
definition  of  robbery,  and  we  think  the  same 
nde  aK>lIes  to  the  offense  defined  by  our  stat- 
ute. Rex  y.  Edwards,  5  Oar.  &  P.  618;  Shlnn 
v.  State,  64  Ind.  13;  State  v.  Deal,  64  N.  0. 
270;  Britt  v.  State,  7  Humph.  4S;  Long  v. 
State,  12  Oa.  293;  Bnssey  v.  State,  71  Ga. 
100;  Thomas  v.  State,  91  Ala.  34,  9  South.  81; 
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Bontt  T.  State,  SI  Ark.  691,  84  S.  W.  262; 
HaU  y.  People,  171  BL  640,  40  N.  B.  496. 

The  Judgment  la  reyened,  and  the  cause 
remanded  to  tbe  conrt  below,  with  directions 
to  grant  tbe  motion  In  arrest. 


(41  Fla.  KM) 

TAGBR  et  al.  y.  McCOHMACK. 
(Supreme  Conrt  of  Florida.    March  16,  1899.) 
AfpsaI/— BBTiaw— AsaioNKXNTs  or  Ebbob— Bill 

or  EX0H.AJ1GE— PBBSUlCPTIONg. 

1.  Where  an  exception  Is  general  to  the  re- 
fnaal  to  gire  sererBl  instmctiona  asserting  dis- 
tinct propositiona  of  law,  an  appellate  court  will 
examine  them  do  farther  than  to  ascertain  that 
aome  one  of  them  was  incorrect,  and  therefore 
properiy  refused. 

2.  The  liability  assumed  by  the  drawing  of  a 
bill  of  exchange  is  clearly  recognized  by  the 
law;  the  mere  act  of  drawing  such  a  bill  im- 
porting the  moat  certain  and  precise  contract, 
for  presumed  adequate  consideration,  that  the 
bill  shall  be  accepted  and  paid,  and  that.  If  It  is 
not,  the  drawer  will  pay  It. 

3.  Evidence  examined,  and  Md  insnffident 
to  support  the  verdict. 

<8yllabns  by  the  Conrt.) 

Error  to  circuit  court.  Lake  county;  John 
D.  Broome,  Judge. 

Action  by  C.  B.  McCormack  against  Er- 
nest and  Arthur  Yager,  doing  business  as  the 
Bank  of  Leesburg.  Judgment  for  plaintiff. 
Defendants  bring  error.    Beversed. 

Anderson  &  Hocker,  for  plalntlflB  tn  error. 
John  It,  Doggeitt,  for  defendant  in  error. 

CABTEB,  J.  On  August  24,  1892,  defend- 
ant in  error  began  an  action  of  assumpsit 
against  plaintiffs  in  error  In  the  circuit 
court  of  Lake  county;  the  declaration,  filed 
same  day,  containing  only  common  counts  for 
goods  sold  and  delivered,  work  done  and  ma- 
terials provided,  money  lent,  money  paid, 
money  received,  and  account  stated.  De- 
fendants' plea  alleged  that  they  were  not  In- 
debted to  plaintiff,  as  alleged  in  the  declara- 
tion. In  any  amount  whatever,  but  that 
plaintlfl  was  Indebted  to  defendants  in  the 
sum  of  |286  for  a  draft  cashed  by  defendants 
for  plaintiff  on  April  1, 1891,  and  for  the  sum 
of  11.66,  protest  fees  paid  thereon,  and  for 
Interest  on  said  amounts  from  April  1,  1891, 
until  paid,  at  the  legal  rate,  except  that  plain- 
tiff was  entitled  to  a  credit  thereon  of  $206.10, 
paid  April  14,  1891,  leaving  a  balance  still  due 
defendants  of  $81.55  and  interest,  for  which 
latter  sum  they  demanded  Judgment  Plain- 
tiff "Joined  issue"  on  this  plea,  and  the  cause 
proceeded  to  trial,  resulting  In  a  verdict  tor 
plaintiff,  upon  which  Judgment  was  entered 
in  his  favor  for  $239.30  and  costs.  Defend- 
ants moved  for  a  new  trial,  alleging,  among 
other  grounds,  that  the  verdict  was  contrary 
to  the  evidence.  Tbe  motion  being  overruled, 
defendants  excepted,  and  sued  out  the  present 
writ  of  error  from  the  Judgment  entered 
against  them. 

It  appears  from  the  evidence  that  plaintiff 
during  the  spring  of  1891  was  engaged  in 


buying  and  selling  cabbages  In  Florida,  as  a 
broker,  and  on  March  20th  of  that  year 
George  Davles  of  Cleyeland,  Ohio,  wired  him*. 
"Will  advance  $1.00  crate  and  brokerage,  three 
cars  week,  commencing  immediately,"— and 
on  the  same  day  wrote  him  quoting  and  con- 
firming the  telegram.  On  March  23d,  Davles 
wired  him:  "Cabbage  market  Improving. 
Have  wired  money  to  -Bank  of  Leesburg,"— 
and  on  the  same  day  wrote  the  defendants: 
"We  had  our  bank  wire  you,  'Will  honor 
draft  on  George  Davles,  three  cars  per  week, 
dollar  ten  per  crate,  bin  lading  attached, 
through  0.  B.  McCormack.'  Please  consider 
this  good  until  ordered  otherwise,"— and  on 
the  same  day  the  German-American  Savings 
Bank  Company,  of  Cleveland,  Ohio,  wired  de- 
fendants: "Will  honor  draft  on  George  Da- 
vles, three  cars  cabbage  per  week,  dollar  ten 
per  crate,  bill  lading  attached,  through  C.  B. 
McCormack."  In  pursuance  of  the  arrange- 
ment between  Davles  and  plaintiff,  the  de- 
fendants being  aware  of  plaintiff's  instruc- 
tions, plaintlfl  bought  and  shipped  several 
cars  of  cabbages,  drawing  on  Davles  through 
defendants  in  pursuance  of  the  instructions; 
the  drafts  being  cashed  by  defendants  and 
proceeds  placed  to  plaintiff's  credit  The  first 
car  was  shipped  on  March  24tb,  and  a  fourth 
Car  on  March  27th;  and  for  the  last  car  a 
bill  of  exchange  was  drawn,  with  bill  of  lad- 
ing attached,  which  was  cashed  by  defend- 
ants, and  proceeds  placed  to  plaintiff's  credit. 
This  bill  reads  as  follows:  "On  demand,  pay 
to  the  order  of  Bank  of  Leesburg  two  hun- 
dred eighty-six  and  no/ioo  dollars,  value  re- 
ceived, and  charge  the  same  to  account  of 
C.  B.  McCormack.  To  George  Davles,  Cleve- 
land. Ohio." 

The  bill  was  duly  presented,  and  protested 
for  nonpayment,  and  thereupon  defendants 
Charged  tbe  amount  of  same  to  plaintiff's  ac- 
count, and  notified  him  of  this  action.  The 
previous  bills  were  duly  paid,  but  the  fourth 
was  not  paid  by  Davles,  because,  as  be  claim- 
ed, it  was  drawn  for  a  fourth  car  shipped 
within  a  week,  contrary  to  instructions.  Nev- 
ertheless he  received  the  fourth  car  of  cab- 
bages, sold  it  in  tbe  same  manner  as  the 
three  previous  ones,  and  accounted  to  the 
owners  for  same. 

Plaintiff  testified  that  by  his  instructions 
from  Davles  be  became  the  latter's  agent,  and 
was  so  recognized  by  defendants,  and  that 
the  fourth  bill  of  exchange  was  cashed,  and 
proceeds  credited  to  his  account  by  them,  on 
the  same  basis  as  the  three  previous  ones; 
the  fourth,  according  to  his  testimony,  having 
been  cashed  on  March  30th.  The  defendants' 
cashier  testified  that  the  fourth  bill  was  pre- 
sented, cashed,  and  proceeds  placed  to  plaln- 
tifTs  credit  on  April  1st;  that  when  plain- 
tiff presented  it  witness  told  him  that  he  had 
exceeded  his  instructions;  that  tbe  bill  was 
drawn  for  a  fourth  car  shipped  during  one 
week;  that  It  would  not  be  paid;  that  plain- 
tiff stated  he  was  sure  tbe  bill  would  be  paid, 
and.  If  It  should  not  be,  he  'Would  make  It 
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good  to  defendants;  that  witness  then  stated 
to  plaintiff,  If  he  would  guaranty  payment  of 
the  bill,  and  would  make  It  good  to  defend- 
ants If  not  paid  In  Cleveland,  he  would  cash 
It;  that  plaintiff  agreed  to  do  this,  and  then 
and  there  guarantied  payment  of  the  same. 
When  the  bill  was  charged  back  to  plaintiff 
It  left  his  account  overdrawn  $81.55.  Plain- 
tiff denied  that  he  ever  stated  to  defendants' 
cashier  that  he  would  guaranty  payment  of 
the  fourth  bill,  or  that  he  would  make  It  good 
to  defendants  if  It  was  not  paid,  and  stated 
that  he  had  no  recollection  of  any  such  con- 
versation between  himself  and  the  cashier  as 
testified  to  by  the  latter;  and  he  further  tes- 
tified that,  according  to  the  business  customs 
of  defendants,  neither  he  nor  any  other  per- 
son could  have  secured  credit  for  the  amount 
of  the  bill  on  their  simple  personal  guaranty. 
Defendants'  cashier  testified  that  In  cashing 
the  first  three  bills,  he  relied  upon  the  ac- 
ceptance of  the  German-American  Savings 
Bank  Company,  but  In  cashing  the  fourth,  or 
last  one,  he  relied  upon  the  guaranty  of  plain- 
tiff. It  appears  from  the  evidence  that  the 
Germ  an- American  Savings  Bank  Company  tel- 
egraphed defendants  on  March  31st:  "Pay  no 
more  drafts  on  George  Davles  until  further 
advices." 

Defendants  requested  fire  Instructions,  to 
the  refusal  of  which  a  general  exception  was 
taken.  No  objections  are  made  as  to  the  suf- 
ficiency of  the  replication  to  defendants'  plea 
of  set-off,  but  upon  remand  of  the  case  It 
may  be  well  for  the  parties  to  consider  wheth- 
er this  replication  Is  applicable  to  a  plea  of 
set-off,  BO  as  to  make  an  Issue  proper  to  be 
submitted  to  a  Jury. 

L  The  defendants'  refused  Instructions  as- 
serted five  distinct  propositions  of  law,  and 
we  find  that  some  of  these  propositions  were 
Incorrect  The  exception  being  general,  we 
examine  them  no  further  than  to  ascertain 
that  some  one  of  them  was  incorrect  and, 
therefore,  properly  refused. 

n.  The  court  erred  In  overruling  the  mo< 
tlon  for  a  new  trial.  The  bill  drawn  by  plain- 
tiff, upon  Its  face,  purported  to  be  his  indi- 
vidual bill,  and  "the  liability  assumed  by  the 
drawing  of  a  bill  of  exchange  is  clearly  rec- 
ognized by  the  law.  The  mere  act  of  drawing 
a  bill  imports  the  most  certain  and  precise 
contract  for  presumed  adequate  considera- 
tion, that  the  bill  shall  be  accepted  and  paid, 
and  that  If  It  Is  not  the  drawer  will  pay  It" 
Cummings  v.  Kent  44  Ohio  St  92,  4  M.  E. 
710;  Wood  V.  Surrells,  89  111.  107;  Martin  T. 
Lewis,  30  Grat  672;  Abrey  v.  Crux,  L.  E. 
5  C.  P.  37.  The  written  bill,  upon  its  face, 
purporting  to  Impose  a  personal  liability  up- 
on plaintiff  In  the  event  It  was  not  paid  by 
Davles,  the  burden  of  proof  was  upon  him  to 
show  that,  in  fact  he  was  not  to  be  liable  as 
drawer.  He  did  not  claim  that  there  was  any 
express  understanding  between  him  and  the 


defendants  that  he  was  not  to  be  liable  on  any 
of  the  bUla  drawn  by  him,  nor  that  there  was 
any  express  understanding  between  him  and 
bis  alleged  principal,  or  the  defendants,  that 
the  bills  to  be  drawn  by  him  were  to  be  con- 
sidered the  bills  of  his  principal,  nor  did  be 
sign  the  bill  as  an  agent  or  purport  thereby 
to  bind  only  his  principal.  If  we  assume  that 
plaintiff  was  merely  an  agent  for  Davles,  he 
certainly  did  not  sign  the  bill  as  agent,  <a 
otherwise  indicate  an  intention  not  to  bind 
himself  personally  by  his  signature  to  the 
same.  Elvldence  that  defendants,  in  cashing 
the  first  three  bills,  relied  upon  the  accept- 
ance of  the  Cleveland  bank,  and  that  accord- 
ing to  their  business  customs,  plaintiff  could 
not  upon  his  simple  personal  guaranty,  have 
secured  credit  with  them  for  the  amount  of 
either  of  the  bills,  does  not  prove  an  agree- 
ment or  understanding  between  the  parties 
that  the  legal  liability  assumed  by  plaintiff 
by  the  act  of  drawing  the  bill  was  to  be  re- 
leased. .  The  defendants  claimed  that  they 
knew  the  last  bill  was  drawn  contrary  to  in- 
structions, and  that  they  cashed  it  not  upon 
the  credit  of  the  Cleveland  bank,  but  upon 
plaintiffs  express  guaranty.  If  this,  be  true, 
then  plaintiff  •  would  clearly  be  liable.  If  it 
be  untrue,  and,  as  testified  by  plaintiff,  no 
special  guaranty  was  ever  made  by  him,  and 
no  conversation  between  him  and  defendants' 
cashier  ever  took  place  as  testified  by  the  lat- 
ter, then  he  is  liable  as  drawer  of  the  bill,  be- 
cause he  does  not  pretend  that  tbetv  was  ever 
any  agreement  to  release  him,  or  that  he, 
though  the  drawer,  was  not  to  be  liable.  So, 
even  though  he  was  merely  an  agent  for  Da- 
vies,  and  drew  the  bill  for  a  car  shipped  ac- 
cording to  instructions,  he  had  a  perfect  right 
to  bind  himself  personally,  and  he  did  enter 
into  an  engagement  which  purported  to  so 
bind  him,  and,  in  order  to  absolve  him,  it  de- 
volved upon  him  to  show  that  though  appar- 
ently personally  bound,  he.  In  fact  was  not 
to  be  so  bound.  Leadbltter  v.  Farrow,  5 
Maule  &  S.  345.  He  nowhere  states  that  he 
was  not  to  be  personally  bound,  nor  does  he 
even  state  that  he  did  not  intend  to  bind  him- 
self by  the  drawing  of  the  bills,  and  there  la 
certainly  nothing  in  the  letters  and  telegrams, 
or  in  the  course  ot  dealing  between  the  par- 
ties, to  change  the  plain  legal  effect  ot  the  in- 
strument drawn  by  him. 

Giving  full  effect  to  all  the  evidence  before 
the  jtu7,  we  think  It  was  InsufiSclent  to  sap- 
port  the  verdict  It  may  be  that  some  of 
the  testimony  was  inadmissible,  because  tend- 
ing by  parol  to  vary  and  contradict  the  terms 
of  the  written  bill  of  exchange;  but  as  no 
objections  were  interposed  to  any  evidence 
offered  In  the  court  below,  we  do  not  feel 
called  upon  to  determine  that  question  at  this 
time. 

The  Judgment  of  the  circuit  court  Is  revers- 
ed, and  a  new  trial  granted. 
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WALKEB  ▼.  SABVBN, 

(Sni^eme  Court  of  Florida.    March  7,  1899.) 
T>XA.:rT8  IK  Ck)ifMON— Pdbohasb  o»  Lakd*— Lia- 

BiuTue  Intbb  8b— Vmidob's  Libs  —  Eottobob- 

ICXKT  —  DbCBBB  -    CONTBTANOB  OF   IhTBBBST  — 
M^RSBALINa  AB8ST8 — APPBiJ/ — RbVIBW. 

1.  Where  tenants  in  common  purchaBC  land 
and  execute  their  joint  note  for  the  parchase 
price,  and  the  grantor  reserves  a  lien  n^on  the 
land  sold  to  secure  the  note,  such  tenants  m  com- 
mon, while  jointly  bound  to  the  vendor  for  the 
whole  debt,  are,  as  between  themselvea,  each  eq- 
nitaUy  bound  to  discharge  one-half  of  the  same; 
and  if  either  voluntarily  or  under  compulsion  of 
law  pays  more  than  his  one-half  thereof  he  is 
entitled  to  maintain  a  suit  for  contribution 
against  his  co-tenant,  and  can  enforce  his  right 
to  contribution  as  against  his  co-tenant* ■  inter- 
est in  the  land. 

2.  Where  a  vendor  files  a  bill  against  tenants 
In  common  to  enforce  his  lien  for  purchase  mon- 
ey dne  by  them  jointly  for  land  sold  them,  but 
the  bill  contains  no  8Jlegati<»s  or  prayer,  and 
the  answers  assert  no  claim,  and  no  cross  bill 
is  filed  for  the  purpose  of  settling  in  that  suit 
the  rights  of  contribution  between  the  defend- 
ants aa  tenants  in  common,  and  it  does  not  ap- 
iwar  that  one  of  the  defendants  baa  paid  mwe 
than  one-half  the  original  purchase-money  debt, 
it  is  error  to  decree  that  the  interest  of  (me  of 
the  tenants  in  common  lie  first  sold  to  pay  the 
decree  for  purchase  money,  and,  if  it  sells  for 
a  sum  BuCBcient  to  pay  the  sum  decreed,  that 
the  Interest  of  the  other  tenant  in  common  be 
not  sold.  In  anch  case  the  decree  should  direct 
the  sale  of  a  aufflciency  of  the  whole  property 
and  the  interest  of  every  defendant  therein  to 
pay  the  parchase-money  debt,  leaving  the  de- 
fendants to  institnte  proceedings  to  adjust  the 
rights  of  contiibntlon,  it  any  exist  between 
them^^as  they  may  see  proper. 

8.  tlie  rule  requiring  that  where  lands  are 
mortgaged  to  secure  a  debt,  and  a  part  of  the 
lands  aie  snbseanently  sold  and  conveyed  by 
the  mortgagor,  tne  portion  unsold  is  prmiarily 
liable  nnder  the  mortgage,  does  not  apply  to 
the  case  where  tenants  in  common  jointly 
mortgage  the  joint  property  for  a  joint  debt, 
and  me  of  them  subsequently  sells  and  conveys 
his  entire  interest  to  another  person,  subject 
to  the  incumbrance.  In  such  case  the  whole 
property  is  still  liable  for  the  entire  debt,  and 
one  tenant  in  common  cannot  charge  the  whole 
Joint  debt  primarily  upon  the  interest  of  the 
other  tenant  in  common  by  selling  and  convey- 
ing his  own  interest 

4.  The  fact  that  a  decree  for  the  sale  of  prop- 
erty has  been  executed  by  the  master  making 
the  sale  and  executing  a  conveyance  thereunder 
does  not  prevent  an  appellate  court  from  revers- 
ing such  decree  upon  appeal  talcen  after  the 
sale,  but,  if  the  purchaser's  title  acquired  at 
such  sale  is  such  that  a  reversal  of  the  decree 
will  not  affect  it,  the  ai^pellaiit  will  be  left  to 
his  remedies  for  restitution  as  against  the  par- 
ties to  the  suit. 

(Syllabus  by  the  Court) 

Appeal  from  drcult  conrt,  Hernando  coan- 
ty;  WOIIam  A.  Hocker,  Judge. 

Bill  by  James  D.  Sarven  against  George  N. 
Barren  and  others.  From  a  decree  In  tayor 
of  plaintiff,  Charles  B.  Walker,  one  of  the  de- 
fendants, appealed.  Reversed  in  part  and  af- 
firmed in  part 

On  August  6,  1893,  appellee  filed  bis  bill 
in  equity  in  the  circuit  court  of  Hernando 
coun^  against  appellant  and  George  N.  Sar- 
ven, Willie  B.  Mayes,  and  her  husband, 
James  M.  Mayes,  alleging  that  complainant 
was  on  and  before  November  18.  18S2,  seised 


In  fee  and  posKsaed  of  certiln  lands  iltnated 
In  Hernando  county,  therein  particularly  de- 
scribed, and  on  said  day  bargained  and  nold 
same  to  defendants  Walker  and  Sarven  for 
the  sum  of  $3,579,  for  which  sum  said  de- 
fendants executed  a  Joint  note,  due  three 
years  after  date,  with  interest  at  6  per  cent 
per  annimi  from  date,  payable  annually,  re- 
citing th»ein  that  the  consideration  therefor 
was  "a  tract  of  land  in  Hernando  county, 
state  of  Florida,  this  day  purchased  from 
said  Sarven,  and  for  which  he  has  executed 
to  us  his  deed,  in  which  a  Hen  Is  retained  for 
the  payment  of  this  note";  that  upon  the  exe- 
cution of  said  note  complainant  made  and  de- 
livered to  said  defendants  a  deed  conveying 
said  lands,  in  which  it  was  declared  that 
"it  is  understood  and  agreed  that  a  lien  is 
hereby  retained  on  said  land,  and  every  part 
thereof,  f<^  the  payment  of  said  purchase- 
money  note  for  $3,579,  and  this  deed  is  to  be 
regarded  as  in  operation  until  said  note,  with 
its  Interest,  shall  be  paid";  that  this  deed 
was  duly  recorded  in  the  public  records  of 
said  county  May  2,  1883;  that  on  or  about 
May  14,  1890,  complainant  released  his  lien 
apon  10  acres  of  the  land,  speciAcaliy  describ- 
ed, same  having  been  sold  to  one  John  K 
Walker  by  said  defendants  with  bis  consent; 
that  on  March  10,  189S,  complainant  institut- 
ed suit  in  the  circuit  court  of  Hernando 
county  against  said  defendants  to  recover 
the  balance  due  on  said  note,  and  on  April  4, 
1888,  obtained  final  judgment  therein  for  $3,- 
043.10  and  costs;  that  ezecuti(Hi  duly  issued 
on  said  Judgment,  and  on  April  10,  1893,  no 
other  property  of  said  defendants  being 
found,  was  levied  on  all  of  said  land  except 
the  10  acres;  that  on  May  26,  1893,  the  de- 
fendant Willie  B.  Mayes  filed  In  said  circuit 
court  her  bill  of  complaint  against  complain- 
ant, alleging  that  she  was  seised  in  fee  and 
possessed  of  an  undivided  one-half  interest  in 
the  lands  advertised  to  be  sold  under  said 
execution;  that  she  was  so  seised  and  pos- 
sessed under  and  by  virtue  of  certain  deeds 
to  her  by  defendant  George  N.  Sarven  and 
one  Wiley  J.  Embry  for  the  one-half  inter- 
est in  said  lands  which  defendant  George  N. 
Sarven  had  under  the  deed  from  complainant 
before  mentioned;  that  she  was  so  seised  and 
possessed  from  the  19th  day  of  March,  1890; 
that  she  "has  always  recognized  the  facts  as 
stated  in  the  deed  executed  by  James  D.  Sar- 
ven to  said  George  N.  Sarven  and  Charies  B. 
Walker;  that  said  James  D.  Sarven  retained 
a  vendor's  lien  on  said  lands  for  the  unpaid 
purchase  money" ;  that  her  bill  prayed  for  an 
injunction  to  restrain  the  sale  of  her  half  inter- 
est In  the  lands,  and  that  a  temporary  injunc- 
tion Issued  in  accordance  with  said  prayer  on 
May  26,  1893.  The  bUl  further  aUeged  that 
when  Willie  B.  Mayes  purchased  the  half  In- 
terest In  said  land  from  Embry,  who  had  pur- 
chased from  George  N.  Sarven,  she  had  ac- 
tual as  well  as  constructive  knowledge  that 
complainant  held  a  vendor's  Hen  for  the  pur- 
chase mcwey,  and  that  the  note  given  there- 


Digitized  by 


Google 


886 


26  SOUTHBSN  REPOKTBR. 


^la. 


for  had  not  been  paid,  and  fbat  when  sbe 
filed  her  said  bill  8he  well  tmew  that  the 
judgment  under  which  complainant  sought  to 
sell  said  lands  was  for  the  remainder  of  said 
purchase  money  and  interest,  and  that  all  of 
said  lands  were  subject  to  its  satisfaction. 
The  bill  also  alleged  that  no  payments  had 
been  made  on  the  purchase-money  note  ex- 
cept the  following:  By  Barren  and  Walker, 
$244.21,  January  27,  1886;  by  W.  J.  Embry, 
$300,  February  28,  1890;  by  Winie  B.  Mayes, 
$1,299,  June  12,  1891,  $100,  April  23,  1892, 
$214.72,  September  21,  1892;  and  that  the 
Judgment  before  mentioned  represented  the 
true  and  correct  amount  due  on  the  purchase- 
money  debt  at  the  time  of  its  rendition.  The 
amended  prayer  of  the  bill  asked  that  a  ven- 
dor's Hen  be  decreed  in  favor  of  complain- 
ant against  said  land,  and  every  part  there- 
of, except  the  10  acres  released;  that  the 
land  be  decreed  to  be  sold  to  pay  complain- 
ant's Judgment,  and  the  costs  of  suit;  and 
for  general  relief. 

The  defendant  George  N.  Sarven  filed  his 
answer,  admitting  the  sale  of  the  lands  upon 
the  terms  stated  in  the  bill,  the  execution  of 
the  note  for  purchase  money,  and  the  deed  of 
ccmveyance  containing  the  clause  quoted,  as 
alleged  in  the  bill.  He  also  stated  that  on 
July  25,  1888^  he  sold  and  conveyed  his  un- 
divided half  interest  In  said  landd  to  W.  J. 
Embry;  that  Embry  knew  at  the  time  of  bis 
purchase  that  only  $244.20  had  been  paid 
on  the  note  for  purchase  money,  and  that  the 
balance  remained  unpaid.  He  further  stated 
that,  according  to  the  best  of  his  information 
and  belief,  the  common-law  Judgment  obtain- 
ed by  complainant  represented  the  correct 
amount  due  on  the  purchase-money  note. 

The  appellant,  Charles  B.  Walker,  filed  his 
answer,  admitting  the  sale  of  the  land,  the 
execution  of  the  note  for  purchase  money, 
the  delivery  of  the  deed  containing  the  clause 
quoted,  the  institution  of  tbe  suit  upon  the 
note  for  purchase  money,  the  recovery  of  judg- 
ment therein,  and  that  this  Judgment  repre- 
sented the  correct  amount  due  for  purchase 
money,  as  alleged  In  the  bill  of  complaint 
He  also  stated  that  after  their  purchase  Walk- 
er and  Sarven  entered  into  possession  of  the 
lands,  improved,  cultivated,  and  set  out  orange 
and  other  fruit  trees  thereon  until  some  time 
in  July,  1888,  when  Sarven  sold  his  half  in- 
terest to  W.  J.  Embry,  who,  at  the  time  of  his 
purchase,  had  full  knowledge  of  tbe  nnpald 
purchase-money  note;  that  Embry,  on  or  about 
March  19,  1890,  sold  said  half  Interest  to  Wil- 
lie B.  Mayes,  who,  with  his  (Walker's)  con- 
sent was  let  into  Joint  possession  of  all  said 
lands;  that  she  had  full  actual  notice  that  the 
purchase-money  note  was  unpaid,  and  after 
her  purchase  made  certain  payments  credited 
upon  the  note. 

Willie  B.  Mayes  and  her  husband  demurred 
to  the  amended  bill,  and,  upon  their  demurrer 
being  overruled,  filed  their  answer,  admitting 
that  complainant  was  on  November  18,  1862, 
seised  and  possessed  of  the  lands  described 


In  the  bm;  that  he  on  Oat  day  sold  same  to 
George  N.  Sarvoi  and  Charles  B.  Walker,  re- 
ceived their  note  for  purchase  money,  and 
executed  and  delivered  to  them  a  deed  con- 
taining the  clause  quoted;  that  the  deed  was 
placed  upon  record;  that  complainant  rdeased 
his  lien  upon  the  10  acres  of  land  described  in 
the  bill;  that  complainant  instituted  tbe  suit 
to  recover  balance  of  purchase  money  against 
George  N.  Sarven  and  Charles  B.  Walker, 
obtained  judgment  procured  execution,  and 
levied  same  on  the  lands  sold  to  Sarven  and 
Walker;  that  thereupon  Willie  B.  Mayes  filed 
her  bill  containing  the  allegations  and  prayer, 
and  that  a  temporary  injunction  Issued,  all 
as  alleged  In  the  bOl.  Said  defendants,  fur- 
ther answering,  alleged  that  the  temporary  in- 
junction was  subsequently,  on  December  1& 
1898,  made  perpetual,  and  admitted  that  when 
Willie  B.  Mayes  purchased  the  undivided  half 
Interest  in  the  lands  from  Embry,  who  had 
purchased  from  George  N.  Sarven,  she  had 
actual  as  well  as  constructive  notice  that  tbe 
complainant  had  a  vendor's  lien  for  purchase 
money  on  said  lands,  and  that  the  note  given 
therefor  by  Walker  and  Sarven  had  never 
been  paid  In  full,  and  alleged  that  the  deed 
from  Embry  to  WlUle  B.  Mayes  recited  the 
fact  that  all  of  the  purchase  money  due  com- 
plainant had  not  been  paid.  Said  answM  also 
admitted  that  all  payments  ever  made  on  onn- 
plainant's  purchase-money  note  were  correctly 
stated  In  the  bill,  and  alleged  that  all  of  said 
payments  were  made  by  said  defendants  or 
Embry,  except  tbe  one  for  $244.21,  which  was 
made  by  George  N.  ftirven  and  Charles  B. 
Walker;  that  since  the  judgmmt  against 
Walker  and  Sarven  was  obtained  by  com- 
plainant said  respondents  had  repeatedly  of- 
fered to  pay  It  oft,  provided  complainant 
would  assign  and  transfer  same  to  them,  but 
that  complainant  had  positively  refused  to  do 
so;  that  respondents  were  willing  to  pay  off 
said  Judgment  then.  If  complainant  would 
transfer  the  judgment  to  them,  or  execute  to 
them  a  good  and  sufildent  deed  of  conveyance 
to  all  the  land. 

Tbe  cause  was  set  down  for  hearing  npon 
bill  and  answers,  and  thereupon,  on  May  12, 
1894,  the  court  decreed  in  favor  of  complain- 
ant a  vendor's  lien  npon  all  the  land  described 
in  the  bin  for  the  amount  of  the  Judgment, 
viz.  $3,643.10,  with  interest  from  April  4, 
1883;  and,  further,  that  defendants  Gharies 
B.  Walker  and  Willie  B.  Mayes  pay  to  the 
complainant  within  30  days  said  amount 
with  Interest  and  the  costs  of  suit;  that  npon 
payment  of  said  amounts  complainant  exe- 
cute to  said  defendants  Charles  B.  Walker 
and  Willie  B.  Mayes  a  qnltdaim  deed  to  said 
land,  reciting  therein  by  whom  sach  pajnneut 
was  made;  that  in  default  of  such  payment 
the  lands  as  described  in  the  bill  (except  the 
10  acres)  be  sold  on  a  legal  sale  day  at  public 
auction  for  cash  to  the  highest  and  best  bidder 
before  the  court-house  door  in  said  county,  by 
a  special  master  therein  appointed,  after  giv- 
ing public  notice  of  such  sale  in  the  manner 


Digitized  by 


Google 


Fla.) 


WALKEB  T.  SARVEN". 


887 


(Therein  specified;  that  the  one  nndlvlded  half 
interest  of  defendant  Charles  B.  Walker  be 
first  sold,  and,  If  the  proceeds  of  such  Interest 
be  not  Bufilclent  to  satisfy  said  Jadgment  and 
Interest  and  the  costs  of  the  snit,  that  said 
master  then  Immediately  proceed  to  sell  the 
other  one  undivided  half  Interest  in  said  lands 
of  the  defendant  WUlIe  B.  Mayes,  the  costs  of 
snIt  In  either  event  to  be  paid  equally  by 
Charles  B.  Walker  and  Winie  B.  Mayes,  and 
that  the  defendants  and  all  persons  claiming  by, 
through,  or  under  them,  or  either  of  them,  be 
forever  barred  from  all  eqnity  of  redemption  of. 
In,  and  to  said  lands,  and  every  part  thereof. 
On  Angnst  6,  1894,  the  undivided  Interest  of 
appellant  in  the  lands  mentioned  in  the  decree 
was  sold  under  the  decree  to  Dr.  John  Bowen 
for  $4,130.65,  the  exact  amount  necessary  to 
pay  the  amount  mentioned  In  the  decree  and 
Interest  and  the  costs  of  suit  This  was  con- 
firmed by  the  court  on  August  8,  1884,  and 
on  the  13th  of  August  the  proceeds  of  sale 
were  applied  to  the  payment  of  the  amounts 
mentioned  In  the  decree.  Thereafter,  on  Oc- 
tober 28, 1894,  Charles  B.  Walker,  In  the  name 
of  all  the  defendants,  entered  an  appeal  from 
the  decree  of  May  12,  1894,  and  caused  to  be 
Issued  and  served  upon  George  N.  Sarven, 
Willie  B.  Mayes,  and  her  husband,  James  M. 
Mayes,  a  summons  to  appear  and  Join  in  the 
prosecution  of  the  appeal.  Said  parties  hav- 
ing failed  to  appear  or  join  in  the  appeal,  a 
severance  was  granted  In  thia  court  on  Jnne 
11,  18S6,  and  an  order  made  authorizing 
Charles  B.  Walker  to  prosecute  the  appeal  as 
sole  appellant  Charles  B.  Walker  only  as- 
signs error  in  this  court  and  those  assigned 
all  relate  to  that  feature  of  the  decree  only 
which  directed  that  his  undivided  one-half  In- 
twest  In  the  land  be  .first  sold  to  i>ay  the 
amount  decreed. 

Angus  Paterson,  for  appellant  Thomas 
M.  Shackleford  and  Frank  M.  Slmonton,  for 
appellee. 

CARTBR,  J.  (after  stating  the  facts).  We 
have  been  unable  to  discover  any  principle  by 
whlich  that  feature  of  the  decree  appealed 
from  can  be  sustained.  By  their  joint  pur- 
chase George  N.  Sarven  and  Charles  B.  Walk- 
er became  tenants  In  common  of  the  lands 
conveyed  to  them  by  James  D.  Sarven,  each 
being  entitled  to  an  undivided  one-half  Inter- 
est therein.  The  debt  for  purchase  money 
was  a  joint  debt,  for  the  whole  of  which  efich 
was  equally  bound  to  James  D.  Sarven,  and 
the  grantor's  Hen  reserved  in  the  latter's  deed 
of  conveyance  was  a  lien  for  the  whole  debt 
upon  the  whole  property.  As  between  them- 
adves,  however,  George  N.  Sarven  and 
Charles  B.  Walker  were  each  equitably  bound 
to  discbarge  one-half  of  the  joint  debt,  snd  If 
either  volontarlly  or  under  compulsion  of  law 
paid  more  than  one-half  he  was  entitled  to 
contribntion  from  the  other  for  the  excess. 
Wiley  J.  Embry  purchased  the  undivided'  In- 
-ierest  of  Qeorge  N.  Sarreii  wltb' knowledge 


that  the  whole  property  was  charged  with  the 
grantor's  Hen  for  the  entire  purchase  price 
due  by  George  N.  Sarven  and  Charles  B. 
Walker,  and  subsequently  sold  the  same  in- 
terest subject  to  the  same  incumbrance,  to 
Willie  B.  Mayes,  a  purchaser  with  like  notice. 
By  this  purchase  Willie  B.  Mayes  became  a 
tenant  In  common  with  Charles  B.  Walker  of 
an  estate  charged  with  the  prior  incumbrance. 
While  Mrs.  Mayes  may  not  have  become  per- 
sonally bound  for  the  debt  due  to  James  D. 
Sarven,  her  Interest  in  the  land  was,  in  her 
hands,  subject  to  the  whole  of  that  debt  so 
far  as  James  D.  Sarven  was  concerned, 
though  as  between  her  and  Charles  B.  Walk- 
er, her  co-tenant  the  respective  interests  of 
each  were  equitably  bound  for  one-half  of  the 
purchase-money  debt  In  proceedings  to  fore- 
close tbls  prior  Incnmbrance  upon  the  Joint 
estate  neither  co-tenant  was  entitled  to  have 
the  decree  charge  the  other's  Interest  with  the 
entire  debt,  nor  could  either  insist  that  the 
decree  charge  the  Interest  of  each  with  one- 
half,  or  any  other  particular  part,  of  the  debt 
for  the  simple  reason  that  the  whole  estate 
was  equally  liable,  so  far  as  James  D.  Sarven 
was  concerned,  for  the  entire  debt;  and  the 
decree  should  therefore  have  directed  the  sale 
of  so  much  of  the  entire  estate  as  would  be 
sufficient  to  satisfy  the  debt  and  costs.  Frost 
V.  Frost  3  Sandf.  Oh.  188;  Sehoenewald  v. 
Dleden,  8  III.  App.  389;  Perre  v.  Gaati^i,  14 
Cal.  619;  Hubbard  v.  Dam  Co.,  20  Vt  402; 
Sonthworth  v.  Parker,  41  Mich.  198,  1  N.  W. 
044.  If  either  party  bad  paid  more  than  his 
just  share  of  the  joint  debt  he  could  have 
maintained  a  suit  for  contribntion  against  his 
co-tenant,  and  enforced  his  right  to  contribu- 
tion as  against  his  co-tenant's  Interest  in  the 
land.  Gee  v.  Gee,  2  Sneed,  305;  Furman  ▼. 
McMniian,  2  I/ea,  ISO.;  Newbold  v.  Smart  67 
Ala.  826.  It  may  be  questioned  whether,  un- 
der any  circumstances,  a  suit  to  fwedose  the 
Joint  lien  can  be  converted  into  a  proceeding 
for  settling  the  equities  between  tenants  in 
common  growing  out  of  their  right  to  con- 
tribution, and  for  securing  an  adjustment  of 
these  rights  by  molding  the  decree  of  fore- 
closure so  as  to  protect  tbem.  These  are 
matters  of  no  concern  to  the  Uenholder,  and  it 
would  seem  unjust  to  require  him  to  await 
the  result  of  litigation  between  co-defendants, 
in  which  he  is  not  interested,  before  obtain- 
ing the  relief  to  which  his  lien  entlUea  him,  re- 
gardless of  the  result  of  the  litigation  between 
the  co-defendants.  Such  equities  certainly 
Cannot  be  adjusted  In  the  absence  of  proper 
allegations  in  the  bill  of  foreclosure  putting  in 
issue  the  question  of  contribution,  or  a  cross 
bill  by  the  defendant  claiming  such  equities, 
to  which  the  defendant  against  whom  they 
are  claimed  Is  a  party.  Iglebart  v.  Crane,  42 . 
m.  261.  In  this  case  no  cross  bill  was  filed. 
The  bill  did  not  put  In  issue  any  question  of 
contribution  between  the  co-defendants,  nor 
did  the  answer  of  any  of  the  defendants  claim 
contribution  nor  Insist  that  aay  particular  In- 
terest In  the  Joint  prtqiterty-  be  flrst  subjected 
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to  the  appellee's  debt,  nor  state  any  facts  to 
Justify  any  such  decree.  The  answer  of  Mrs. 
Mayes  did  not  eyen  show  that  she  or  her 
predecessors  In  Interest  had  paid  one-half  of 
the  original  debt,  with  Interest;  but,  on  the 
contrary,  the  payments  so  made  aggregated 
less  than  one-half  of  the  entire  debt.  The 
decree  therefore  charged  Walker's  Interest  not 
nnly  with  his  one  half  of  the  Joint  debt,  but 
with  a  portion  of  the  other  half,  which,  as 
between  him  and  Mrs.  Mayes,  was  equitably 
chargeable  upon  her  half  Interest  in  the  land 
exclusively. 

It  is  suggested  in  a  brief  purporting  to  have 
been  filed  In  this  court  In  behalf  of  Mrs. 
Mayes  that  the  decree  can  be  sustained  by 
applying  the  rule  that  where  lands  are  mort- 
gaged to  secure  a  debt,  and  a  part  of  the 
lands  are  subsequently  sold  and  conveyed  by 
the  mortgagor,  the  portion  unsold  Is  primarily 
liable  under  the  mortgage  (Ellis  t.  Fairbanks, 
38  Fla.  267,  21  South.  107),  and  that  the  Uen 
reserved  by  James  D.  Sarven  was  a  mort- 
gage Hen,  bringing  It  within  the  rule.  Bat 
the  rule  does  not  fit  the  present  case.  Here 
we  have  tenants  in  common  Jointly  mortga- 
ging the  Joint  property  for  a  Joint  debt  To 
say  that  one  of  them  can,  by  selling  and  con- 
veying his  entire  Interest  in  the  property, 
thereby  charge  the  whole  Joint  debt  primarily 
on  the  other's  interest,  is  to  assert  a  proposi- 
tion BO  clearly  erroneous  as  to  require  no  ar- 
gument to  refute  it  In  the  language  of 
Jndge  Cooley:  "There  are  no  authorities 
which  sanction  such  a  doctrine,  and,  If  there 
were  any,  they  could  only  be  regarded  as  in- 
advertent departures  from  reason  and  Jus- 
tice." Southworth  y.  Parker,  41  Mich.  198,  1 
N.  W.  944.  See,  also,  Rathbone  t.  Clark,  9 
Paige,  618. 

It  scppenn  from  the  record  that  before  this 
appeal  was  taken  the  decree  complained  of 
was  executed  by  sale  of  the  appellant's  prop- 
erty In  accordance  with  its  terms.  This  fact 
does  not  affect  this  appeal,  nor  prevent  the 
reversal  of  the  decree  appealed  from  (CX>mmis- 
Bioners  t.  Johnson,  21  Fla.  577;  Burrows  ▼. 
Mlckler,  22  Fla.  572;  O'Hara  v.  MacConnell, 
9S  U.  8.  160;  Peer  ▼.  Oookerow,  14  N.  J.  Eq. 
361),  altbongb,  if  the  purchaser's  title  acquir- 
ed at  such  sale  is  such  that  a  reversal  of  the 
decree  will  not  affect  it  nnder  previous  deci- 
sions of  this  court  (Oarrln  r.  Watkins,  29 
Fla.  151,  10  South.  S19,  then  the  appellant 
will  be-  left  to  bis  remedies  for  restitution. 
Upon  remand  of  the  cause  the  circuit  conrt 
may,  upon  proper  proceedings,  make  such  or- 
ders as  to  restitution  and  to  subject  Mrs. 
Mayes'  Interest  in  the  land  to  payment  of  its 
Just  proportion  of  the  purchase-money  debt  as 
may  be  proper,  without  prejudice  to  the  right 
of  appellant  or  Mrs.  Mayes  to  maintain  any 
appropriate  proceedings  against  the  other  to 
enforce  contribution,  or  any  other  legal  or 
equitable  rights  as  between  themselTeB. 

The  decree  appealed  from.  In  so  far  as  It 
provides  "that  the  one  undivided  half  Inter- 
est of  the  defendant  Oharlea  B.  Walker  be 


first  sold,  and.  If  the  proceeds  of  such  Inter- 
est be  not  sufficient  to  satisfy  said  Judgment 
and  interest  and  the  costs  of  this  suit,  then 
the  said  master  Will  immediately  proceed,  and 
sell  the  other  one  undivided  half  interest  in 
said  lands  of  the  defendant  Willie  B.  Mayes." 
is  reversed,  and  In  all  other  respects  said  de- 
cree is  affirmed,  without  prejudice  to  the  right 
of  Mrs.  Mayes  or  appellant  to  maintain  any 
appropriate  proceedings  against  the  other  to 
enforce  contribution,  or  any  other  legal  or 
equitable  rights  as  between  themselves. 


(41  Fla.  US) 
WESTON  T.  JONESw 
(Supreme  Court  of  Florida.    April  18, 1899.) 

ATTilOHiaiNT  —  TRikVBBSB  OF  AfTIDXVIT  —  PlSAS- 

me  —  SnmiissioN  or  Issubs  —  An>  of 

FOBBOLOSUBB— DlSBOLUTIOH. 

1.  Under  section  1656,  Rev.  St,  defendant's 
affidavit  to  the  effect  that  be  was  not  at  the 
time  plaintiff's  attachment  affidavit  was  filed 
indebted  to  plaintiff  in  the  sum  demanded,  or 
any  part  thereof,  tenders  a  proper  traverse  of 
the  attachment  affidavit  as  to  the  debt  or  sum 
demanded. 

2.  Upon  a  traverse  in  attachment  of  the  debt 
or  sum  demanded,  it  is  the  duty  of  the  court 
nnder  section  ItiSiS,  Rev.  St.,  upon  seasonable 
application,  in  all  cases  where  the  issues  hare 
not  already  been  made  up  in  the  main  suit,  to 
require  the  formal  pleadings  in  the  main  suit  to 
be  made  up,  and  the  issues  therein  settled  by 
special  order,  without  reference  to  the  time  fix- 
ed by  the  rules  or  statutes  for  pleading  in  reg- 
ular course,  in  order  that  the  issues  in  the  main 
case  thus  made  up  may  be  submitted  to  the 
court  or  jury  along  with  the  issues  raised  by 
the  traverse  of  the  special  ground  of  attadi- 
ment  alleged. 

8.  Attachments  in  aid  of  foredosnres  on  per- 
sonal property,  anthwised  by  section  1640,  K«t. 
St.,  are  statutory  chancery  writs,  issued  by,  re- 
turnable to,  and  under  the  control  of,  the  chan- 
cery court  foreclosing  .the  mortgage.  The  conrt 
from  which  such  writ  issues  has  full  control 
over  it  and  power  to  discharge  it  if  improvi- 
dently  issued,  to  the  same  extent  as  it  has  pow- 
er over  other  equitable  writs;  bat  the  proceed- 
ings for  its  discnarge  must  he  taken  under  the 
rules  of  chancery  practice,  and  not  under  statu- 
tory provisions  relating  only  to  general  attach- 
ments at  law. 

4.  Section  1666,  Rev.  St,  regulating  proceed- 
ings to  dissolve  attachments  at  law,  has  no  ap- 
plication to  attachments  in  aid  of  foreclosure* 
on  personal  property  authorised  by  section  1640, 
Id. 

(Syllabus  by  the  Conrt) 

Error  to  circuit  court;  Colombia  county; 
John  F.  White,  Judge. 

Action  by  Harold  Weston  against  Oalhoan 
Jones  to  foreclose  a  chattel  mortgage.  De- 
fendant obtained  a  Judgment,  and  itlaintlff 
brings  error.     Reversed. 

A.  J.  Henry,  for  idaintlff  in  errw. 

CARTER,  J.  Plaintiff  in  error,  on  Febra- 
ary  25,  1888,  filed  bis  bill  In  equity  in  tbe  dr- 
cuit  court  of  Columbia  county  against  defend* 
ant  in  enae  and  one  James  E.  Young,  the 
purchaser  of  a  portion  of  the  mortgaged  prop- 
erty, to  foredose  a  mortgage  upon  personal 
property  executed  by  Jones  to  WeStmi  on  Oc- 
tober 20,  1881.     On  the  same  day  Weston's 
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attorney  filed  his  affidavit,  alleging,  substan- 
tlally,  that  Jones  was  Justly  Indebted  to  bis 
client  in  the  sum  of  $2,000,  which  was  actu- 
ally doe;  that  the  debt  was  evidenced  by  four 
promissory  notes  dated  October  20,  1891,  and 
secured  by  a  mortgage  of  same  date  upon 
certain  personal  property,  describing  It;  that 
a  bill  had  been  filed  to  foreclose  said  mort- 
gage; that  said  property  bad  remained  In  pos- 
sessioa  of  Jones;  and  that  affiant  had  reason 
to  believe,  and  did  believe,  that  the  mortgaged 
property  would  be  concealed,  so  that  it  would 
not  be  forthcoming  to  answer  a  demand  Jn 
foreclosure.  A  bond  on  behalf  of  Weston  was 
filed,  payable  to  Jones,  In  the  sum  of  H,000, 
which,  after  redtlng  that  Weston  had  ffied  a 
bill  to  foreclose  the  mortgage  described  Jn 
the  affidavit,  and  had  applied  for  an  attadi- 
ment  in  aid  of  foreclosure.  Was  conditioned 
to  pay  all  costs  and  damages  the  defendant 
Jones  might  sustain  In  consequence  of  Improp- 
wly  suing  out  said  attachment.  A  writ  of 
attachment  was  Issued  by  the  clerk,  com- 
manding the  aherifl  to  attach  and  take  Into 
custody  the  property  emtnraoed  In  the  mort- 
gage, and  hold  same  or  so  much  thereof  as 
could  be  foond  sufficient  to  satisfy  Weston  In 
the  sum  of  $2,000  and  costs,  which  was  levied 
upon  a  portion  of  the  mortgaged  property. 
On  March  13,  1803,  Jones  filed  bis  affidavit,  to 
the  efFect  that  Weston's  attorney  did  not  be- 
lieve, or  have  reason  to  beHeve,  that  the  mort- 
gaged property  would  be  concealed,  so  that  It 
wonld  not  be  forthcoming  to  answer  a  de- 
mand In  foredoBure,  and  that  affiant  Is  no.t, 
and  was  not  at  the  time  of  the  ffiing  of  the 
attachment  affidavit.  Indebted  to  Weston  In 
the  sum  of  $2,000,  the  amount  demanded,  we 
any  part  thereof.  Weston  moved  to  strike 
the  latter  clause  of  this  affidavit,  upon  the 
ground  that  it  was.  In  effect,  a  plea  of  nil 
debit,  and  therefore  not  a  proper  traverse  of 
the  attadiment  affidavit  The  court  denied 
this  motion,  and  Weston  then  applied  to  the 
court  for  an  order  requiring  formal  pleadings 
to  be  filed  as  to  the  debt  or  sum  demanded 
by  him,  which  application  the  court  also  de- 
nied, and  set  the  motion  to  dissolve  for  hear- 
ing on  March  28,  1893.  On  the  last-named 
date  Jones  made  a  formal  demand  for  a  Jury 
to  try  the  issues  Joined  on  the  motion  to  dis- 
solve, and  the  court  directed  the  sherifT  to 
summon  a  Jury  from  the  body  of  the  county 
for  that  purpose.  Upon  the  return  of  the 
sheriff,  a  Jury  was  impaneled,  and  a  trial  en- 
tered upon,  resulting  in  a  verdict  for  Jones, 
as  vrdl  upon  his  denial  of  the  debt  claimed  as 
upon  his  denial  of  the  special  ground  of  at- 
tachment alleged.  Weston  moved  for  a  new 
trial,  upon  the  ground  that  the  verdict  was 
contrary  to  the  evidence,  the  weight  of  the 
evidence,  the  law,  and  the  charge  of  tbe  court 
This  motion  was  overruled,  and  Judgment  up- 
on the  verdict  was  entered  dissolving  the  at- 
tachment and  adjudging  costs  against  Wes- 
ton, from  which  he  sued  out  this  writ  of  error. 
The  eTld«ice  Introduced  and  proceedings 
had  upon  the  trial  before  the  Jury  are  em- 


braced in  a  bill  of  exceptions  Incorporated 
Into  the  transcript  of  record.  Errors  are  as- 
signed upon  the  rulings  denying  the  motion 
to  require  formal  pleadings,  refusing  to  strike 
the  second  clause  of  the  traverse,  affidavit, 
denying  the  motion  for  a  new  trial,  and  ad- 
mitting In  evidence  certain'  documents  and 
parol  testimony  objected  to. 

The  proceeding  by  attachment  was  regard- 
ed by  the  court  below  and  by  tbe  parties  as  a 
legal  proceeding,  subject  to  the  rules  pre- 
scribed by  the  Revised  Statutes  for  general  at- 
tachments at  law,  and  the  proceedings  adopted 
for  Its  dissolution  were  those  prescribed  by 
section  1656  of  those  statutes.  As  this  was 
the  theory  upon  which  tbe  case  was  tried  be- 
low, we  shall  first  consider  If  there  be  error 
In  the  proceeding  from  that  standpoint  The 
section  referred  to  (Rev.  St  t  1656)  reads  as 
follows:  "Proceedings  to  Dissolve.  The 
court  to  which  such  attachment  is  retumaUe 
shall  always  be  open  for  the  purpose  of  hear- 
ing and  deciding  motions  to  dissolve  such  at- 
tachments, and  in  any  case  upon  oath  In  writ- 
ing made  by  the  defendant  and  tendered  to 
the  court  that  any  allegatiou  in  the  plaintUTs 
affidavit  Is  untrue,  a  trial  of  such  travose 
shall  be  had,  and  If  the  allegation  in  the 
plalntlfTs  affidavit  which  is  traversed  Is  not 
sustained  and  proved  to  be  true,  the  attach- 
ment shall  be  dissolved.  If  such  affidavit 
shall  traverse  the  debt  or  sum  demanded,  the 
Judge  may,  upon  ap^icatlon  of  either  party, 
require  formal  pleadings  as  to  the  debt  or 
sum  demanded  to  be  filed  In  such  time  as  he 
may  fix,  and  the  issue  of  fact  if  any  raised 
by  sasSi  pleadings  shall  be  tried  as  herein- 
before provided  and  at  the  same  time  aa  the 
issue.  If  any,  made  by  the  affidavit  as  to  the 
special  cause  assigned  In  plaintiff's  affidavit. 
Issues  of  law  raised  by  such  pleadings  shall 
be  determined  and  given  effect  to  by  the  Judge 
as  in  other  controversies  at  law.  Upon  the 
demand  of  either  party,  a  Jury  to  be  summon- 
ed from  the  body  of  the  county  upon  the  or- 
der of  the  Judge,  shall  be  empaneled  to  try  the 
Issue  Joined  as  aforesaid;  but  a  circuit  Judge 
shkll  not  be  required  in  vacation  to  go  to  any 
county  In  which  he  does  not  reside,  to  try 
any  such  motion  to  dissolve."  Assuming  that 
this  section  applies  to  the  present  proceeding, 
we  hold: 

I.  That  the  motion  to  strike  the  latter 
clause  of  the  traverse  affidavit  was  correctly 
decided  by  the  court  below.  Tbe  statute  ex- 
pressly autb(Hrlzes  a  defendant  in  attachment 
to  deny  the  truth  of  any  allegation  in  plain- 
tiff's affidavit,  and  this  clause  of  defendant's 
affidavit  was  strictly  a  denial  of  the  plaintiff's 
allegation  aa  to  the  debt  due,  and  was  there- 
fore entirely  sufficient 

II.  That  the  court  should  have  granted 
plaintiff's  motion  to  require  formal  pleadings 
to  be  filed  as  to  the  debt  or  sum  demanded. 
The  original  act  (section  5,  c.  741,. approved 
February  15,  1834),  authorizing  motions  ot 
this  character  to  dlBsolve  attachments  by 
traverse,  gave  the  courts  no  authority  to  re- 
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qnlre  pleadings  to  determine  the  Isanes  to  be 
tried  under  a  traTerae  of  plalntlfTs  affldarlt 
as  to  the  debt  due.  It  simply  authorized  the 
defendant  to  make  oath,  In  writing,  that  the 
allegations  of  the  plaintiff's  affidavit  were  nn- 
tme,  either  as  to  the  debt  or  sum  demanded, 
or  as  to  the  special  cause  asslgrned  for  grant- 
ing such  attachment;  and,  upon  tender  of 
such  oath,  required  the  court,  or  a  Jury  If  de- 
manded by  defendant,  to  hear  evidence  upon 
the  issue  so  presented,  and,  if  the  allegations 
of  plalntlfTs  affidavit  were  not  sustained  and 
proved  to  be  true,  the  attachment  was  requir- 
ed to  be  dissolved.  This  section  of  the  act  of 
1834,  with  a  subsequent  modification  autbop- 
izing  either  party  to  demand  a  Jury  upon 
trial  of  such  motions,  remained  in  force,  con- 
trolling motions  of  this  character,  until  the 
adoption  of  our  Revised  Statutes,  in  1892. 
As,  In  ordinary  attachments  at  law,  the  plain- 
tiff's affidavl:  was  and  still  is  not  required  to 
state  In  detail  the  nature  or  character  of  the 
debt  sued  for,  trat  simply  in  a  general  w]ty 
that  defendant  is  indebted  to  plaintiff  in  a 
certain  sum  of  money,  and  the  defendant's 
affidavit  was  and  still  ia  a  simple  denial  of 
that  general  and  very  Indefinite  allegation 
of  plaintiffs  affidavit,  it  Is  quite  evident  that 
the  real  issue  arising  upon  such  a  traverse,  in 
cases  where  the  Issues  had  not  been  made  vp 
in  the  suit  in  which  the  attachment  was  sued 
out,  oould  never  be  ascertained  until  defendant 
bad  dosed  his  evidence;  neither  could  it  be 
known  what  pazticniar  debt  or  cause  of  ac- 
tion the  defendant  was  expected  to  meet  nntU 
plaintiff's  evidence  was  all  in,  and  the  specta- 
cle  was  presented  of  a  common-law  court,  try- 
ing cases,  in  which  neither  the  court,  xutrtiea, 
nor  Jury  could  know  what  particular  cause  of 
action  or  defense  was  In  Issue  between  the 
parties  until  developed  by  the  evidence  on 
the  trial.  The  plaintiff  could,  under  the  broad 
allegations  of  his  affidavit,  prove  any  debt  due 
him  by  defendant  upon  any  cause  of  action 
for  which  attachment  would  He;  and  the  de- 
fendant, in  opposition,  could  prove  that  he 
never  owed  such  a  debt,  that  it  had  been 
paid,  or  any  fact  which  would  show  that  'at 
the  time  plaintiff  brought  suit  or  sued  out 
the  attachment  the  defendant  did  not  owe  the 
particular  debt  proven.  To  remedy  these  very 
grave  objections,  the  legislature,  by  adopting 
the  Revised  Statutes,  amended  this  section  of 
the  act  of  1834  to  read  as  above  quoted.  This 
quoted  section  of  the  Revised  Statutes  is  es- 
sentially remedial  in  respect  to  the  points  sug- 
gested, and  should  be  liberally  construed  to 
advance  the  remedy  and  suppress  the  mis- 
chief. The  obvious  purpose  and  meaning  of 
the  section  are  to  grant  power  to  require  the 
formal  pleadings  in  the  suit  begun  by  the 
attachment,  or  in  which  it  Issued,  to  be  made 
up  and  the  Issues  therein  settled,  by  special  or- 
der, without  reference  to  the  time  fixed  by 
rules  or  statutes  for  pleading  in  regular  course, 
in  order  that  the  issues  In  the  main  case  thus 
made  up  may  be  submitted  to  the  court  or 
Jury  along  with  the  Issue  raised  by  the  denial 


of  the  special  ground  of  attachment  traversed. 
By  this  means  the  parties  are  not  taken  by 
surprise  upon  the  trial,  and  the  verdict  of  one 
and  the  same  Jury  setties  the  merits  of  the 
main  suit,  as  well  as  the  propriety  of  the  at- 
tachment The  Judge  of  the  court  below  re- 
fused the  motion  In  this  case,  evidently  believ- 
ing that  the  use  of  the  word  "may"  Invested 
him  with  a  discretion  as  to  whether  he  should 
require  the  filing  of  pleadings  in  such  cases; 
but  we  entertain  a  contrary  opinion.  It  is  a 
familiar  rule  that,  when  a  statute  directs  the 
doing  of  a  thing  for  the  sake  of  Justice,  the 
WMd  "may"  means  the  same  as  "shall." 
Mitchell  V.  Duncan,  T  Fla.  14.  Again,  per- 
missive words  in  a  statute  respecting  courts  w 
officers  are  imperative  in  those  cases  where 
indivldnals  have  a  right  that  the  power  con- 
ferred be  exercised.  Suth.  St.  Const  |{  461, 
462.  Viewed  in  this  light  we  think  the  word 
"may"  In  this  section' is  not  used  in  the  sense 
of  giving  the  courts  or  Judges  a  discretion  to 
refuse  an  application  of  this  cliaracter,  sea- 
sonably made.  In  cases  where  the  issues  have 
not  already  been  made  op  in  the  main  suit 
but  to  confer  authority  upon  the  coort  to  re- 
quire such  pleadings  when  duly  applied  for. 
Macdougall  v.  Paterson,  11  C.  B.  765.  In 
this  case  the  defendant  had  filed  no  answer  to 
the  bin  of  complaint  and  no  issues  had  been 
made  up  in  the  foreclosure  suit  as  to  the 
debt  or  sum  demanded.  Blther  party  was 
therefore^  under  the  statute,  entitied  to  an  or- 
der requiring  formal  pleadings  upon  demand 
therefor  seasonably  made. 

UL  But  we  are  of  opinion  that  the  section 
referred  to  has  no  appUcatloc  to  attachments 
in  aid  of  foreclosure,  and  that  the  proceedings 
at  law,  submitting  to  a  Jury  the  Issues  arising 
upon  the  traverse  of  the  attachment  affidavit 
and  the  entry  of  a  Judgment  at  law  upon 
tfaehr  verdict  dissolving  the  attachment  were 
irregular.  In  the  Revised  Statutes  of  1892 
(sections  1635-1665)  the  statutes  intended  to 
remain  in  force,  relating  to  attachments,  with 
some  amendments  and  additions,  are  consoli- 
dated In  chapter  1,  tit  7,  under  the  head  "Of 
Spedal-  Statutory  Proceedings  at  Law."  Sec- 
tion 1635  provides  that  any  creditor  may  liave 
an  attachment  at  law  against  the  goods,  chat- 
tels, lands,  and  tenements  of  iiis  debtor,  un- 
der the  circumstances  and  in  the  numner 
thereinafter  provided;  section  1636,  that  such 
attachment  shall  issue  from  the  court  having 
Jurisdiction  of  the  amount  claimed,  or,  in  cer- 
tain cases,  by  Justices  of  the  peace  or  the 
county  Judge,  returnable  to  the  drcnit  or 
county  court;  section  16S7  prescribes  the 
grounds  for  attachment  upon  debts  actually 
due;  section  1638,  upon  debts  not  actually 
due;  section  1639,  against  executors  and  ad- 
ministrators; and  section  1640  reads  as  fol- 
lows: "In  Aid  of  Foreclosures  on  Personal 
Property.  Any  credltw  who  may  be  com- 
mencing or  who  may  have  commenced  a  suit 
to  foreclose  a  mortgage  on  personal  property 
the  possession  of  which  has  remained  in  the 
debtor,  may  have  an  attachment  against  Bucb 
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prc^erty  whenever;  L  l%e  aald  prop»ty 
wlU  be  concealed  ao  tbat  K  will  not  be  foithT 
coming  to  answer  a  demand  on  foreclosure, 
«r  2.  The  aald  property  wUI  be  removed  be- 
yond the  JorlBdlctlon  of  the  court  foreclosing 
the  mortgage."  Section  1641  requires  an  af- 
fidavit to  be  filed  "before  any  attachment 
shall  issue  In  any  of  the  foregoing  cases." 
Section  1&12  states  the  requirements  of  the 
affidavit  when  the  debt  la  actually  due;  sec- 
tion lOiS,  when  the  debt  Is  not  actually  due; 
section  1644,  against  executors  and  admlnls  ' 
trators;  and  section  1646  reads  as  follows: 
"Attachment  In  Aid  of  Foreclosure.  In  cases 
of  attachments  In  aid  of  foredosure  of  mort- 
gages on  personal  property  such  affidavit  shall 
describe  spedflcally  the  property  upon  which 
the  mortgage  exists  and  shall  state  that  a  bill 
has  been  filed  to  foreclose  said  mortgage,  the 
amount  of  the  debt  or  demand  secured  by 
such  mortgage,  that  the  same  Is  actually  due, 
and  that  affiant  has  reason  to  believe  In  the 
existence  of  one  or  more  of  the  special  grounds 
enumerated  in  section  1640.  The  original 
mortgage  or  a  certified  copy  thereof,  shall  be 
attached  to  the  affidavit"  Section  1646  re- 
quires a  bond  on  behalf  of  plaintiff  in  attach- 
m&at;  section  1647  prescribes  the  effect  upon 
debts  not  due  of  the  existence  of  grounds  as- 
signed for  attachment;  and  section  1648,  re- 
lating to  the  form  of  the  writ,  provides,  in 
■nbdlvlBlon  1,  for  the  form  of  such  writ  gen- 
erally, and  by  subdivision  2  aa  follows:  "In 
Aid  of  Suits  to  Foreclose.  In  suits  to  fore- 
doae  mortgages  the  writ  shall  describe  the 
pn>perty  and  command  the  officer  to  take  and 
bold  such  property  or  ao  much  thereof  as  can 
be  found  sufficient  to  satisfy  the  debt  to  be 
foreclosed."  Section  1649  provides  that  the 
writ  shall  be  returnable  when  fully  executed, 
or  when  the  officer  shall  be  convinced  that  no 
property  can  be  found,  and  that,  if  property 
be  seized  under  the  writ,  it  shall  be  returned 
when  the  property  seized  shall  have  finally 
passed  from  the  lien  o(  the  writ  and  the  con- 
trol of  the  officer.  Section  1650  makes  pro- 
vision for  cases  where  the  property  is  remov- 
ed from  the  county  pending  levy  of  the  writ, 
and  where  property  to  be  attached  is  situated 
in  a  county  other  than  the  one  in  which  suit 
Is  brought.  Section  1661  prescribes  the  effect 
of  the  levy  of  the  writ  upon  real  and  personal 
property.  Section  1652  provides  for  restoring 
attached  property  to  defendant  or  some  person 
for  him  upon  giving  bond  conditioned  for  the 
forthcoming  of  such  property,  and  to  abide  the 
final  order  of  the  court  Section  1653  is  as 
f(Aow8:  "Upon  Bond  to  Pay  the  Debt  Or 
It  may  be  restored  to  the  defendant  (or  in 
case  of  foredosure  of  mwtgage,  to  any  per^ 
son  who  shall  make  affidavit  that  he  is  the 
owner  of  the  equity  of  redemption),  on  bis  en- 
tering into  bond  with  two  good  and  suffldent 
sureties  to  be  approved  by  the  officer,  .condi- 
tioned for  the  payment  to  the  plaintiff  in  at- 
tadiment  of  the  debt  or  demand  and  all  costs 
of  suit,  when  the  same  shall  be  adjudicated  to 
be  payable  to  luch  plaintiff."    Section  1654 


provides  that,  if  the  property  be  not  subject 
to  attachment.  It  may  be  retaken  by  defend- 
ant by  a  replevin  proceeding;  section  1665, 
that  all  personal  property  levied  on  by  attadi- 
ment,  unless  it  be  restored  to  defendant,  or 
some  person  for  him,  as  provided  In  sec- 
tions 1652  to  1655,  or  be  claimed  by  a  third 
person,  as  provided  by  section  1665,  shall 
remain  in  custody  of  the  officer  until  dispos- 
ed of  according  to  law,  but  tbat  when  the 
property  attached  shall  be  of  a  perishable  na- 
ture, or  liable  to  great  deterioration  in  value, 
or  the  cost  of  keeping  same  shall  be  great- 
ly disproportionate  to  the  value  thereof,  the 
officer  who  issued  the  writ  may  in  vacation 
or  term  time  grant  an  order  for  the  sale 
of  such  property  after  such  notice  as  to  him 
shall  seem  expedient;  the  proceeds  to  be  paid 
into  court  to  abide  the  judgment  thereof. 
Section  1666  has  already  been  quoted.  Sub- 
sequent sections  prescribe  the  effect  which  a 
dissolution  of  the  attachment  shall  have  upon 
a  suit  begun  by  attachment  and  upon  writs 
of  garnishment  Issued  in  the  attachment  suii; 
require  notice  of  the  institution  of  suits  by  ax- 
tachment  to  be  personally  served  or  published 
in  cases  commenced  by  attachment  where 
property  has  been  attached  and  not  retaken 
by  defendant;  regulate  the  filing  of  the  dec- 
laration, entry  of  defendant's  appearance,  and 
subsequent  proceedings,  the  entry  of  defaults 
and  final  judgments;  authorize  amendments 
of  pleadings  and  proceedings  In  attachment; 
and  regulate  the  entry  of  judgments  against 
defendants  and  sureties  upon  forthcoming 
bonds  and  bonds  to  pay  the  debt  Sections 
1656-1664.  SecUon  1666  provides  that,  if  any 
attachment  shall  be  levied  upon  property 
claimed  by  any  person,  other  than  defendant 
in  attachment  such  person  may  at  his  option 
replevy  the  same,  or  interpose  a  dalm  in  the 
manner  provided  in  casf  of  execution. 

Owing  to  the  manner  in  which  all  the  stat- 
utes relating  to  general  attachments  are  thus 
compiled,  consolidated,  and  enacted  aa  law, 
some  confusion  arises  as  to  the  predse  na- 
ture and  exact  status  of  attachments  in  aid 
of  foreclosure.  Those  sections  ^edflcally  re- 
lating to  this  class  of  attachments  (sections 
1640,  1645)  purport  to  have  been  compiled 
from  section  6  of  the  act  of  December  11, 
1824,  entitled  "An  act  to  regulate  the  fore- 
dosure of  mortgages  by  the  courts  of  com- 
mon law  of  this  territory,  and  for  other  pur- 
poses." This  act  provided  a  medal  method 
of  foredoslng  mortgages  of  real  and  personal 
property  in  courts  of  common  law;  but  be- 
cause of  the  anomalous  character  of  the  pro- 
ceeding and  the  crude  provisions  of  the  stat- 
ute, the  courts  exi>erienced  great  difficulty  in 
enforcing  it  and,-  under  the  construction  pla- 
ced upon  it  by  this  court  in  Manley  v.  Bank, 
1  Fla.  160,  Wilson  v.  Hayward,  2  Fla.  27, 
and  Daniels  v.  Henderson,  6  Fla.  452,  the 
remedy  afforded  was  applicable  to  only  a  lim- 
ited number  of  cases,  in  consequence  of  which 
the  statute  gradually  fell  into  disuse,  and  at 
the  time  of  the  adoption  of  the  Revised  Stat- 
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ntea  was  practically  obsolete.  This  statutory 
remedy,  except  certain  features  of  the  attach- 
ment  provisions,  was  not  only  not  retained  In 
the  Revised  Statutes,  but  a  provision  was 
therein  Inserted  as  section  1987,  requiring  that 
"all  mortgages  shall  be  foreclosed  In  chan- 
cery." 

By  section  6  of  the  act  of  1824  It  was  pro- 
vided that,  upon  application  of  any  person  en- 
titled to  the  foreclosure  of  a  mortgage  upon 
personal  property  remaining  in  possession  of 
the  mortgagor  for  an  attachment  against  the 
property  mortgaged.  It  shall  be  the  duty  of 
the  Judge  of  the  court  to  which  application 
for  the  foreclosure  of  the  mortgage  shall  be 
made  to  direct  the  Issuing  of  a  writ  of  attach- 
ment by  the  clerk,  directed  to  the  executive 
officer  of  the  court,  commanding  him  to  at- 
tach, levy  upon,  and  take  into  possession  and 
custody  the  mortgaged  property,  or  so  much 
thereof  as  will  be  sufficient  to  satisfy  the  debt 
or  demand  of  petitioner  and  the  costs  and 
charges  of  the  proceedings,  and  that  the  of- 
ficer execute  the  writ  without  delay,  and  re- 
tain the  attached  property  in  his  custody  until 
the  Judgment  of  foreclosure  be  obtained,  when 
he  shall  dispose  of  It  according  to  law,  or  un- 
til the  further  order  of  the  court  In  the  prem- 
ises, unless  replevied  In  the  manner  therein- 
after pointed  out;  but  that  no  such  writ  shall 
issue  unless  petitioner  In  foreclosure  or  his 
agent  or  attorney  shall  make  oath  of  the  sum 
really  and  truly  due  upon  the  mortgage  to  be 
foreclosed,  and  tbat  he  has  reason  to  fear  that 
the  proi>erty  mortgaged  will  be  concealed,  so. 
that  the  ordinary  process  of  law  cannr  t  reach 
It,  or  that  It  will  be  removed  beyon4  tua  Ju- 
risdiction of  the  court,  and  shall  exhlbil  to  the 
Judge  the  original  mortgage,  or  any  other  evi- 
dence, or  an  acknowledgment  of  the  debt  or 
demand  secured  by  It  which  shall  ai^ear  to 
have  been  given  by  the  mortgagor  at  the  time 
the  application  for  such  writ  shall  be  made, 
and  that  the  demand  of  said  attachment,  If 
made  at  the  time  of  filing  the  petition  for 
foreclosure,  must  be  contained  In  the  petition; 
but  that  the  attachment  may  be  applied  for 
by  petition  and  obtained  on  CMnpllance  with 
aforesaid  requisitions  at  any  time  before  the 
Judgment  of  foredosure.  No  bond  was  requir- 
ed to  be  given  by  the  applicant  for  such  at- 
tachment; nor  were  there  any  provisions  au- 
thorizing a  dissolution  of  an  attachment  im- 
properly Issued;  but  by  the  seventh  section 
the  mortgagor,  or  any  person  having  an  inter- 
est In  the  equity  of  redemption  of  any  prop- 
erty levied  on  under  such  attachment,  was  au- 
thorized to  replevy  same  by  giving  bond,  with 
two  sureties,  in  a  sum  sufficient  to  cover  the 
amount  of  the  debt  sworn  to  be  due  upon  the 
mortgage,  payable  to  the  officer,  conditioned 
to  return  to  him  or  bis  successor  said  property 
whenever  the  mortgage  of  it  shall  be  foreclos- 
ed by  the  Judgment  of  the  court,  or  to  pay 
such  sum  of  money  as  shall  by  said  Judgment 
be  adjudged  to  be  due  the  petitioner  for  fore- 
closure and  all  the -costs  and  charges  of  the 
proceedings,  whenever  same  shall  be  demand- 


ed; which  bond  was  to  have  the  force  and 
effect  of  a  Judgment,  but  no  replevy  was  al- 
lowed but  upon  payment  of  all  costs  of  is- 
suing the  attachment  and  of  the  proceedings 
consequent  thereon.  It  Is  i)erfectly  clear  that 
the  writ  In  aid  of  foreclosure  authorized  by 
this  statute  was  a  vrrit  at  law,  issued  by  the 
court  of  law  In  the  Identical  proceeding  in 
which  the  mortgage  was  being  foreclosed,  as 
process  to  bring  the  mortgaged  property  with- 
in the  control  of  the  court  so  foreclosing  it. 
The  attachment  was  not  an  independent  pro- 
ceeding at  law  to  aid  foreclosure  in  another 
suit,  but  was,  when  Issued,  essentially  a  part 
of  the  foreclosure  proceedings.  The  writ  In 
aid  of  foreclosure  Is  continued  in  force  by  the 
Revised  Statutes,  but  as  those  statutes  abro- 
gated all  remedies  for  foreclosure  at  law,  and 
provided  for  the  foreclosure  of  all  mortgages 
in  chancery,  the  attachment  so  continued  in 
force  became  a  statutory  chancery  writ,  to  be 
issued  in  suits  of  foreclosure  In  chancery,  and 
it  is  the  writ  of,  returnable  to,  and  under  the 
control  of,  the  chancery  court  foreclosing  the 
mortgage.  While  in  the  Revised  Statutes  the 
statutes  authorizing  and  regulating  this  writ 
are  placed  among  tiiose  authorizing  and  regu- 
lating general  attachments  at  law,  it  cannot 
be  assumed  that  the  legislature  intended  to 
continue  this  writ  in  its  legal  aspect,  as  there 
are  no  foreclosures  at  law  for  it  to  aid  as  for- 
merly. Nor  can  It  be  assumed  that  the  legis- 
lature Intended  to  create  a  new  writ,  to  be  is- 
sued by  a  law  court  in  aid  of  a  foreclosure  In 
equity,  and  subject  it  to  the  statutory  provi- 
sions for  dissolution  by  the  law  court  upon 
traverse  of  the  debt  dalmed;  for,  if  so,  and 
the  law  court  can  require  ideadlngB,  and  try 
with  a  Jury  the  question  of  indebtedness, 
which  goes  to  the  merits  of  the  controversy  In 
the  foreclosure  suit.  It  can  thereby  withdraw 
from  the  court  of  equity  its  authority  to  ad- 
judicate the  merits  of  the  foreclosure  suit,  and, 
instead  of  aiding  that  court  to  foreclose  the 
mortgage.  It  would  exercise  a  Jurisdiction  - 
properly  belonging  to  that  court,  and  bring 
about  conflicts  between  the  two  courts  not 
easy  to  reconcile,  and  not  contemplated  by 
the  statutes.  Other  consequences  would  flow 
from  regarding  the  writ  In  this  light,  as,  for 
instance,  claims  might  be  Interposed  to  the 
^Toperty,  and  the  question  of  superiority  of 
such  claims  adjudicated  between  the  claim- 
ant and  the  mortgagee  In  the  law  court,  there- 
by withdrawing  from  the  court  of  equity  these 
questions  which  rightfully  belong  to  it  Nor 
do  we  think  the  attachment,  as  an  equitable 
writ,  is  subject  to  dissolution,  under  the  pro- 
visions of  section  1666,  Rev.  St  This  section, 
as  already  stated,  purports  to  have  been  com- 
piled from  section  6  of  the  act  of  February 
16,  1834,  with  some  additions  and  amend- 
ments, and  it  is  certain  that  prior  to  the  adop- 
tion of  the  Revised  Statutes  the  acts  referred 
to  did  not  apply  to  proceedings  In  equity  or 
embrace  attachments  in  aid  of  foreclosures  at 
law,  but  applied  only  to  general  attachments 
at  law.    This  section,  as  It  teads  In  the  Re- 
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vised  Statutes,  does  not,  In  terms,  pi]rport  to 
embrace  attachments  In  aid  of  foreclosure, 
although  Its  language  Is  perhaps  broad  enough 
to  authorize  a  construction  Including  them. 
But  such  a  construction  would  effect  such  an 
Important  and  unprecedented  change  in  equity 
Jurisdiction  and  practice  as  to  render  It  cer- 
tain that  the  legislature  did  not  intend  that 
section  to  apply  to  such  writs.  According  to 
the  constitution  of  courts  of  equity,  all  ques- 
tions of  fact  are  decided  by  the  chancellor 
without  the  aid  of  a  Jury,  except  In  those 
cases  where,  according  to  equity  practice,  is- 
sues In  chancery  may  be  submitted  to  a  Jury, 
and  in  those  cases  the  chancellor  is  not  bound 
by  their  verdict  to  the  same  extent  as  Judges 
of  courts  ot  law  are  bound  by  verdicts  in  com- 
mon-law cases.  The  amount  of  the  debt  se- 
cured by,  or  whether  anything  Is  due  upon,  the 
mortgage,  where  the  foreclosure  Is  being  had 
In  equity.  Is  a  question  of  fact  to  be  decided 
by  the  chancellor,  unless  a  trial  of  that  que»- 
tlon  by  a  Jury  be  directed  according  to  chan- 
cery .practice.  The  section  referred  to.  If  ap- 
plicable to  attachments  Issued  In  foreclosure 
cases,  would  make  it  the  duty  of  the  chancellor 
to  order  a  Jury  for  the  trial  of  the  issue  rais- 
ed by  a  traverse  of  the  debt,  upon  the  simple 
demand  of  either  party,  and  thereby  devest 
the  chancellor  of  his  power  to  try  and  decide 
the  question  without  the  aid  of  a  Jiu7,  ac- 
cording to  the  usual  and  long-established  prac- 
tice of  tbat  court  While  it  may  be  competent 
(or  the  legldatore  to  do  this,  the  legislative 
win  to  that  effect  must  be  clearly  expressed 
and  the  legislative  Intent  clearly  manifest.  The 
language  of  the  section  under  consideration  is 
more  applicable  to  proceedings  In  courts  of 
law  than  to  those  In  courts  of  chancery;  and, 
as  the  statutes  from  which  it  was  compiled 
never  applied  to  attachments  In  aid  of  fore- 
closure, or  to  proceedings  In  equity,  we  think 
It  has  no  application  to  equitable  attachments 
In  aid  of  foreclosure.  The  court  of  equity 
from  which  the  attachment  issues  has  full  con- 
trol over  it,  and  has  power  to  discharge  or  dis- 
solve It,  if  Improperly  Issued,  to  the  same  ex- 
tent as  It  has  power  over  other  equitable  writs 
Improvldently  Issued;  but  the  proceedings  for 
such  discharge  must  be  taken  under  the  rules 
of  Chancery  practice,  and  not  under  statutory 
provisions  relating  only  to  general  attach- 
ments at  law.  The  Jiidgment  dissolving  the 
attachment  is  reversed. 

(41  Fla.  Ul) 

ADAMS  et  al.  v.  SNEED  et  aL 

(Supreme  Court  of  Florida.    April  18,  1899.) 

Slayb  Mabbuobs  —  Eptbots  ot  Ehakoipation — 

BlOHT  TO  Inhbbit — Statutbs — RePHAI/ — 

Constitutional  Law. 

1.  In  the  absence  of  enabling  statutes,  the  Is- 
sue Of  customary  slave  marriages,  which  termi- 
nated before,  or  were  never  ratified  by  the  par- 
ties thereto  after,  emancipation,  possess  no  in- 
heritable blood,  under  onr  statutes  of  descent. 

2.  General  emancipation  was  not  retroactive, 
so  as  to  infuse  in^ientable  blood  into  those  who 
did  not  possess  it  before  emancipation;  nor  did 


it  render  valid  costomary  slave  marriages  con- 
tracted before,  but  not  ratified  or  confirmed  aft- 
er, emancipation;  nor  does  general  emancipa- 
tion authorize  the  courts  to  place  the  children 
of  customary  slave  marriages,  which  termi- 
nated before,  or  were  never  ratified  by  the 
parties  after,  emancipation,  upon  the  plane  of 
the  legitimate  issue  of  legal  marriages,  within 
the  meaning  of  statutes  of  descent. 

3.  Children  of  customary  slave  marriages, 
which  terminated  before,  or  were  never  ratified 
by  the  parties  thereto  after,  emancipation,  are 
neither  legitimates  nor  bastards,  within  the 
meaning  of  onr  statutes  of  descent)  they  sim- 
ply have  no  status  one  way  or  the  other.  The 
case  of  Williams  v.  Kimball,  16  South.  783,  35 
Fla.  49,  in  so  far  as  it  holds  that  snch  chil- 
dren are  placed  in  the  same  category  as  bas- 
tards, and  that  it  is  proper  to  give  them  the 
benefit  of  any  legislation  adding  to  the  inherit- 
able capacity  of  bastards,  overruled. 

4.  Chapter  1566  (act  approved  December  12, 
186B)  was  repealed  by  sections  4,  6,  art  8,  and 
section  1,  art.  16,  Const  1868,  and  the  re-enact- 
ment of  said  chapter  as  section  1820,  Rev.  St 
is  in  conflict  with  article  12,  Const  1886,  and 
therefore  void. 

Taylor,  C.  J.,  dissenting. 
(Syllabus  by  the  Cburt.) 

Error  to  circuit  court,  Duval  county;  Wil- 
liam B.  Young,  Referee. 

Action  by  Page  Sneed  and  others  against 
Louis  Adams  and  others.  Plaintiffs  recover- 
ed a  Judgment  below,  and  defendants  bring 
error.    Reversed. 

W.  B.  Owen,  for  plaintiffs  In  error.  A  W. 
Cockrell  &  Son,  for  defendants  in  error. 

GARTER,  J.  On  August  23,  1884,  Page 
Sneed  instituted  In  the  circuit  court  of  Duval 
county  an  action  Of  ejectment  against  Louis 
Adams,  seeking  to  recover  title  to,  and  pos- 
session of,  a  certain  parcel  of  land,  105  feet 
square,  in  block  11  of  Brooklyn,  In  the  dty 
of  Jacksonville.  J.  C.  Greeley  and  Samuel 
Oauze  were  subsequently  made  parties  de- 
fendant upon  their  application,  and  the  cause 
was,  by  consent  of  parties,  referred  to  W.  B. 
Young,  Esq.,  referee.  Subsequently  Nancy 
Rosa  Allen,  Lnclen  Ross,  Margaret  Ross  Bron- 
son,  and  Violet  Roes,  a  minor,  by  her  nest 
friend,  Luclen  Ross,  were  made  parties  plain- 
tiff. Greeley  and  Adams  pleaded  not  guilty, 
and  a  trial  before  the  referee  was  had,  re- 
sulting in  a  finding  and  Judgment  for  plain- 
tiffs, from  which  the  defendants  sued  out  this 
writ  of  error. 

It  seems  that  Gauze  and  Adams  were  ten- 
ants of  Greeley,  and  claimed  no  rights  in  the 
property  other  than  as  such  tenants.  The 
record  shows  that  this  property  formerly  be- 
longed to  one  Miles  Price,  who  conveyed  same 
to  August  Bueslng  September  2, 1867.  Bues- 
Ing  conveyed  to  George  W.  Mitchell  March  8, 
1869,  and  Mitchell  conveyed  to  Benjamin 
Jenkins  January,  24,  1877.  There  Is  evidence 
tending  to  show  that  Jenkins  went  Into  pos- 
session of  the  property  after  bis  purchase; 
that  he  died  a  bachelor  and  intestate  about 
May,  1892;  that  his  mother  and  the  mother 
of  Page  Sneed  were  sistHs;  and  that  Nancy 
Ross  Allen,  Lnclen  Ross,  Margaret  Ross  Bron- 
son,  and  Violet  Boss  were  the  children  and 
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heirs  at  la\r  of  one  Henry  Ross,  deceased,  a 
brother  of  Page  Sneed.  It  was  agreed  be- 
tween the  parties  at  the  trial  that  "the  moth- 
er of  Page  Sheed,  the  mother  of  Ben  Jenk- 
ins, and  also  the  mother  of  these  two  women 
were  born  and  lived  and  died  In  slavery,  and 
were  not  married  other  than  according  to  the 
customs  of  slavery  times  in  middle  Florida." 
Greeley  claimed  title  to  the  land  through  con- 
veyances from  grantees  of  the  heirs  of  Miles 
Price.  The  referee  found  that  the  mother 
of  Page  Sneed  and  Henry  Ross  and  the  moth- 
er of  Ben  Jenkins  were  sisters  and  slaves, 
and  died  in  slavery,  without  ever  having  been 
married  other  than  according  to  the  customs 
of  slavery  in  middle  Florida;  that  plaintiffs 
were  the  next  of  kin  of  Ben  Jenkins,  and  were 
in  being  at  the  time  of  his  death;  that  Jenk- 
ins having  died  without  Issue  or  lawful  heirs, 
the  title  to  the  lot  In  question  vested  in  the 
states  and  that  by  virtue  of  the  act  of  De- 
cember 12,  1866,  plalutifTs  were  entitled  to  re- 
cover it  The  referee  also  found  that  plaintiffs 
could  not  inherit  the  land  in  dispute  by  vir- 
tue of  the  provisions  of  section  17,  Act  Nov. 
17,  1829,  relating  to  Inheritance  by  and  from 
bastards. 

The  defendants  moved  for  a  new  trial  upon 
the  ground  that  the  findings  and  Judgment  of 
the  referee  were  contrary  to  the  law  and  the 
evidence,  and  the  overmllng  of  this  motion 
constitntes  one  of  the  assignments  of  error 
relied  upon  in  this  court. 

As  the  mother  of  Page  Sneed  and  Henry 
Boss  and  the  mother  ot  Benjamin  Jenkins 
were  born  and  lived  and  died  in  slavery,  it  fol- 
lows that  Sneed,  Rosa,  and  Jenkins  were  bom 
■laves,  as  their  condition  or  status  followed 
that  of  their  mothers.  Section  1,  p.  216,  Du- 
val's Oomp.  St;  section  1,  p.  531,  Thomp.  Dig. 
And  as  these  two  women  and  their  mother 
were  never  married  other  than  according  to 
the  customs  of  slavery  in  middle  Florida,  It 
becomes  necessary  to  determine  whether  the 
offspring  of  customary  slave  marriages,  not 
confirmed  after  emancipation,  possess  inherit- 
able blood.  This  question  was  before  the 
court  in  Daniel  v.  Sams,  17  Fla.  487,  and  it 
was  held  that  while  there  was  a  moral  obli- 
gation which  natural  law  imposed  in  the  re- 
lation of  husband  and  wife  among  slaves, 
still  Its  legal  consequences  were  regulated  by 
the  municipal  law,  and  that  the  Issue  of  a 
■lave  marriage,  under  that  law,  in  the  ab- 
sence of  enabling  statutes,  possess  no  inher- 
itable blood.  And  this  statement  of  the  law 
accords  with  all  the  decisions  upon  this  sub- 
ject with  exceptions  presently  to  be  mention- 
ed. In  addition  to  authorities  cited  by  the 
court,  see  Jackscm  v.  Lervey,  5  Oow.  397; 
Hall  V.  U.  S.,  92  C.  S.  27;  McDowell  t.  Sapp, 
89  Ohio  St  658;  Soott  v.  Raub,  88  Va.  721, 
14  S.  E.  178;  Butler  T.  BuUer,  161  lU.  451, 
44  N.  E.  203.  In  Tennessee,  contrary  to  the 
uniform  rulings  in  other  states,  customary 
■lave  marriages  with  the  master's  consent 
though  never  authorized  or  regulated  by  stat- 
ute, were  recognized  as  valid  by  the  courts, 


and  the  issue  are  regarded  as  legitimate. 
Brown  v.  Cheatham,  91  Tenn.  97,  17  S.  W. 
1033.  In  Stikes  v.  Swanaon,  44  Ala.  633,  It 
was  held  that  emancipation  and  elevation  to 
citizenship  gave  to  children  of  slave  maj- 
riages  inheritable  blood;  but  this  decision 
was  overruled  in  Cantelou  v.  Doe,  56  Ala.  519, 
where  It  is  held  that  the  issue  of  customary 
slave  marriages,  which  terminated  prior  to 
emancipation,  do  not  possess  inheritable  blood, 
in  the  absence  of  enabling  statutes.  See,  al- 
so, Washington  v.  Washington,  69  Ala.  281. 
In  1  Blsh.  Mar.,  Dlv.  &  Sep.  {  670  et  seq.,  the 
author  contends  that  children  of  customary 
slave  marriages  were  not  regarded  as  illegiti- 
mates or  bastafds  in  slavery,  but  occupied  a 
status  peculiar  to  that  institution;  that  the 
abolition  of  slavery  destroyed  this  peculiar 
status,  and  It  could  never  again  be  occupied 
by  any  person,  white  or  black;  that  If  the 
children  of  slave  marriages  could  not  choose  a 
new  status  upon  the  abolition  of  slavery,  the 
law  ought  to  do  so  for  them,  and,  electing  for 
them,  it  ought  to  choose  that  which  Is  most 
to  their  advantage,  and  therefore  select  the 
legitimacy  of  freedom,  rather  than  thrust 
them  back  and  downward  to  the  degradation 
of  bastardy,  which  was  not  theirs  in  slavery. 
The  Tennessee  decisions  have  not  been  fol- 
lowed by  any  other  court  so  far  as  we  have 
been  able  to  find,  and  are  based  upon  the 
status  of  slaves  as  persons  as  established  by 
previous  decisions  in  that  state,  peculiar  to 
the  slave  In  Tennessee,  and  contrary  to  his 
status  in  any  other  slave  state;  and  those  de- 
cisions are  not  applicable  to  slave  marriages 
In  Florida.  Nor  has  the  doctrine  contended 
for  by  Mr.  Bishop  been  accepted  as  the  law; 
for,  while  every  person  will  readily  accede  to 
his  argument  that  the  Issue  of  slave  mar- 
riages were  not  illegitimate  in  the  sense  of 
being  bastards,  that  they  were  the  Innocent 
offspring  of  a  relation  morally,  and,  to  a  very 
Umlted  extent,  legally,  regarded  as  marriage, 
that  with  the  abolition  of  slavery  all  impedi- 
ments to  future  legal  marriages  and  to  the 
acquisition  of  Inheritable  blood  by  the  Issue 
of  such  future  marriages  were  swept  away, 
yet  In  law  the  children  of  these  marriages  did 
not  possess  Inheritable  blood.  Emancipation 
was  not  retroactive;  nor  could  it  Infuse  In- 
heritable blood  into  those  who  did  not  possess 
it  before  emancipation;  nor  render  valid  slave 
marriages  contracted  before,  but  not  confirm- 
ed after,  emancipation.  It  is  the  province  of 
the  legislature  to  validate  void  or  voidable 
marriages,  to  legitimate  children,  to  designate 
heirs,  and  to  infuse  Inheritable  blood  into 
those  who  are  to  inherit  the  property  of  de- 
cedents; and  conuuon-law  courts  have  no 
power  to  choose  the  status  of  legitimacy  for, 
or  infuse  inheritable  blood  into,  any  person, 
l)ecause  he  may  be  Innocent  and  deserving, 
and  we  find  no  warrant  in  the  common  law 
which  authorizes  us  to  declare  that  general 
emancipation  requires  or  authorizes  us  to 
place  the  children  of  slave  marriages  which 
terminated   before   emancipation    upon    the 
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plane  of  the  legitimate  Issue  of  legal  mar- 
riages, within  the  meaning  of  statutes  of  de- 
scent  then  In  force.  Pierre  v.  Fontenette,  25 
La.  Ann.  617;  Andrews  v.  Simmons,  68  Miss. 
732,  10  South.  65;  Hereford  v.  Rabb  (Miss.) 
19  South.  201;  Tucker  v.  BeUamy.  98  N.  C. 
31,  4  S.  E.  34;  Gregley  v.  Jackson,  38  Ark. 
487.  These  views  are  In  accordance  with  the. 
decision  In  Daniel  t.  Sams,  supra,  where  It 
was  held  that  there  was  no  law  In  this  state, 
statutory  or  otherwise,  which  gave  Inheritable 
blood  to  the  children  of  customary  slave  mar- 
riages not  ratified  by  the  parties  thereto  after 
emancipation,  and  that  the  legislation  of  1866 
(chapters  1469,  1552,  1666,  Laws  1866)  did  not 
give  to  such  children  Inheritable  blood.  There 
has  been  no  additional  legislation  upon  this 
subject  applicable  to  the  present  case,  and  It 
Is  clear  that  the  plaintiffs  cannot  trace  their 
relationship  to  Benjamin  Jenkins  through 
slave  marriages  for  the  purpose  of  Inheriting 
his  estate,  under  our  s,tatute8  of  descent  In 
Williams  V.  Kimball,  35  Fla.  49,  16  South. 
783,  the  plaintiff,  Williams,  claimed  to  In- 
herit certain  real  estate '  owned  by  Dlanna 
Landsbury,  who  was  bom  a  slave,  and  died  In 
1885.  Williams  claimed  to  be  a  brother  of 
Polly  Page,  the  mother  of  Dlanna,  and  Wil- 
liams and  Folly  Page  were  bom  slaves  of  the 
same  slave  father  and  mother.  The  opinion 
states  tliat  the  record  did  not  show  whether 
WHlIams  and  PoUy  Page  were  the  children  of 
a  customary  slave  marriage  or  some  other 
cohabitation,  but  that  the  marriage  or  cohabi- 
tation, whichever  It  was,  terminated  befwe 
emancipation,  miroughout  the  entire  ojdn- 
lon,  however,  the  parties  are  treated  aa  the 
Issue  of  a  customary  slave  marriage;  and 
while  It  was  admitted  that  such  children  were 
regarded  as  standing  upon  a  different  plane  to 
those  slave  children  who  were  bastards  pure 
and  simple,  and  that  from  a  liberal  point  of 
view  such  children  were  perhaps  not  bastards, 
the  court  held  that,  so  far  as  the  want  of 
inheritable  blood  was  concerned,  they  were 
placed  In  the  same  category  as  bastards,  and 
that  it  was  proper  to  give  them  the  benefit  of 
any  legislation  adding  to  the  Inheritable  ca- 
pacity of  bastards.  The  court  then  proceeds 
to  constrae  the  provisions  of  section  17,  Act 
Nov.  17, 1820,  referred  to  In  the  finding  of  the 
referee  In  this  case,  reading,  "Bastards,  also, 
shall  be. capable  of  inheriting  or  of  transmit- 
ting inheritance  on  the  part  of  their  mother. 
In  like  manner  as  If  they  had  been  lawfully 
begotten  of  such  mother,"  and  concludes  that 
this  legislation  only  makes  the  bastard  legiti- 
mate 80  far  as  the  mother  Is  concerned,  and 
does  not  make  him  legitimate  so  far  as  the 
kindred  of  the  mother  Is  concerned,  and  that 
be  cannot  take  by  inheritance  from  collateral 
kindred  upon  his  mother's  side.  Holding,  as 
we  do,  that  the  children  of  customary  slave 
marriages  are  neither  legitimates  nor  bas- 
tards, within  the  meaning  of  our  statutes  of 
descent.  It  would  not  be  proper  in  the  present 
case  for  us  to  review  this  construction  of  the 
bastardy  statute;  but  we  may  remark,  in  pass- 


ing, that  the  construction  adopted,  while  sus- 
taiied  by  some  authorities  (Allen  v.  Ramsey's 
Heirs,  1  Mete.  [Ky.]  635;  Scroggin  v.  Allan,  2 
Dana,  363;  Groan  v.  Phelps'  Adm'r,  94  Ky. 
213,  21  S.  W.  874;  Bent's  Adm'r  v.  St.  Vraln, 
30  Mo.  268;  Gibson  v.  McNeely,  11  Ohio  St 
131;  Hawkins  v.  Jones,  19  Ohio  St  22;  Blair 
V.  Adams,  59  Fed.  243;  Flora  v.  Anderson,  75 
Fed.  217),  Is  repudiated  In  Virginia  and  otner 
states  having  similar  provisions  in  their  rules 
of  descent;  and  the  court  in  Williams  v.  Kim- 
ball seems  to  have  overlooked  the  fact  that 
our  statute  of  descents  embracing  the  provi- 
sion In  regard  to  bastards  was  adopted  from 
the  statutes  of  Virginia.  Oarland  v.  Harri- 
son, 8  Leigh,  368;  Hepburn  v.  Dundas,  13 
Grat  219;  Bennett  v.  Toler,  16  Grat.  588; 
Appeal  of  Dickinson,  42  Conn.  491;  Gregley 
V.  Jackson,  38  Ark.  4137;  Briggs  v.  Greene,  10 
R.  L  495;  Butler  v.  Land  Co.,  84  Ala.  384,  4 
South.  675;  Town  of  Burlington  v.  Fosby,  6 
Vt  83.  But  see  Bacon  v.  McBrlde,  32  Vt  585. 
But  the  proposition  asserted  In  the  Wllllams- 
Klmball  Case,  to  the  effect  that  children  of 
customary  slave  marriages,  so  far  as  the  want 
of  Inheritable  blood  18  Concerned,  are  placed 
in  the  same  category  as  bastards,  and  that  it  la 
proper  to  give  them  the  benefit  of  any  legisla- 
tion giving  inheritable  capacity  to  bastards,  Is 
incorrect;  and  we  overrule  the  case  to  that  ex- 
tent The  true  view  Is  announced  In  the  case 
of  Daniel  t.  Sams,  supra,  In  the  following  lan- 
guage: "As  to  these  children,  however,  the 
stati]8  of  bastardy,  as  remarked  by  Mr.  Bishop, 
was  as  foreign  to  this  Institution  [slavery]  as 
the  status  of  legitimacy.  They  had  no  foul  or 
corrupt  blood.  The  simple  fact  was  that  they 
had  no  status,  as  to  this  particular,  one  way 
or  the  other."  If  these  children  were  not  bas- 
tards when  slaves,  it  would  be  giving  to  eman- 
cipation a  remarkable  result  to  hold  that  free- 
dom reduced  them  to  the  degrading  status  of 
bastardy.  There  Is  no  intimation  In  the  WIl- 
liams-Klmball  Case  that  the  court  Intended 
to  overrule  any  proposition  announced  In 
Daniel  v.  Sams.  On  the  contrary,  the  latter 
case  Is  approvingly  cited.  In  the  desire  to 
find  some  ground  upon  which  to  hold  that  the 
unfortunate  issue  of  slave  marriages  could  In- 
herit property  under  our  statutes  of  descent, 
the  court  Inadvertently  applied  to  them  the 
bastardy  statute,  though  admitting  that  such 
Issue  were  not  properly  speaking,  bastards. 
To  hold  that  they  are  bastards,  not  only  in- 
vests them  with  a  new  status,  which  should 
properly  come  from  the  legislature,  and  not 
from  the  courts,  but  forces  upon  them  a  status 
which  humiliates  and  degrades  them  unjustly. 
We  think  the  referee  was  right  In  his  conclu- 
sion that  plaintiffs  could  not  Inherit  the  prop- 
erty of  Benjamin  Jenkins,  under  the  bastardy 
statute. 

The  plaintiffs,  however,  base  their  right  to 
recover  upon  chapter  1566  (act  approved  De- 
cember 12,  1866),  which  reads  as  follows; 

"Section  1.  That  whenever,  upon  the  death 
of  any  person  of  color,  seized  or  possessed  of 
real  or  personal  estate  there  are  persons  In 
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being  who  would  Inberit  said  property,  or  any 
part  thereof  under  tbe  several  statutes  of 
descent  of  this  state,  but  who  are  prevented 
from  so  doing  on  account  of  the  legal  inca- 
pacity of  said  persons  of  color  to  contract 
marriage  In  a  state  of  slavery,  which  said 
estate  would  otherwise  escheat  to  tbe  state, 
all  the  right,  title  and  interest  of  the  state  of 
Florida  is  hereby  vested  la  and  waived  In 
favor  of  those  persons  who  would  have  in- 
herited said  estate,  if  said  parties  had  been 
competent  to  contract  marriage. 

"Sec.  2.  That  the  fact  that  the  said  parties 
shall  have  failed  to  obtain  a  license  to  marry, 
or  shall  have  failed  to  be  married  according 
to  the  forms  of  law,  shall  in  no  case  aftect 
the  operation  of  this  act,  but  the  same  shall 
be  held  to  apply  to  all  cases  wherein  the  par- 
ties were  known  as  husband  and  wife." 

While  this  statute  is  not  referred  to  in  tbe 
case  of  WlUiams  v.  Kimball,  supra,  the  effect 
of  that  decision  is  to  deny  its  validity.  This 
act  Is,  as  Its  title  imports,  nothing  more  nor 
less  than  "an  act  in  relation  to  escheats."  A 
careful  reading  of  the  language  will  show  that 
the  legislature  did  not  intend  or  attempt  to 
validate  slave  marriages;  nor  to  render  legiti- 
mate the  offspring  of  such  marriages;  nor  to 
give  them  Inheritable  blood.  On  the  con- 
trary, it  expressly  recognizes  the  "legal  In- 
capacity of  said  persons  of  color  to  contract 
marriage  in  a  state  of  slavery."  The  only 
purpose  of  this  statute  was  to  waive  In  favor 
of,  or  grant  to^  certain  admittedly  illegitimate 
persons  all  the  right,  title,  and  Interest  which 
the  state  would  acquire  by  escheat  in  specifled 
property,  as  to  which  there  should  be  no  law- 
ful heirs  capable  of  Inheriting  same.  This 
construction  of  the  statute  is  clearly  estab- 
lished by  the  decision  in  Daniel  v.  Sams, 
supra.  If  this  act  is  still  in  force,  there  is 
plausible  ground  to  hold  that  the  finding  of 
the  referee  in  the  present  case  was  correct; 
but  we  are  clearly  of  opinion  that  It  was  re- 
pealed by  the  constitution  of  1868,  which  pro- 
vided, among  other  things  (section  4,  art  8), 
that  "the  common  school  fund  •  •  • 
shall  be  derived  from  the  following  sources: 

•  •  •  The  proceeds  of  lands  or  other  prop- 
erty which  may  accrue  to  the  state  by  escheat 
or  forfeiture";  (section  6,  Id.)  "the  principal 
of  the  common  school  fund  shall  remain  sa- 
cred and  inviolable";  and  (section  1,  art  15) 
"that  •  ♦  •  all  acts  and  resolutions  of 
the  legislature  conflicting  or  Inconsistent  with 

•  •  •  th's  constitution  •  •  *  axe  here- 
by declared  null  and  void  and  of  no  effect" 
These  provisions  of  the  constitution  directing 
the  proceeds  of  property  accruing  to  the  state 
by  escheat  to  be  applied  to  the  common  school 
fund  superseded  the  act  of  1866,  which  un- 
dertook to  waive  the  rights  of  the  state  In 
such  property  in  favor  of  persons  not  capable 
of  inheriting.  We  do  not  mean  to  Intimate 
that  these  provisions  of  the  constitution  pro- 
hibited the  legislature  from  reg^aUng  the 
descent  of  property,  or  from  validating  invalid 
marriages,  or  from  legitimizing  children,  or 


from  declaring  who  should  be  capable  of  In- 
heriting the  property  of  deceased  persons. 
The  act  In  question  did  not  attempt  to  do  any 
of  these  things;  but  it  did  attempt  to  vest  in 
persons,  not  lawful  heirs  of  the  deceased,  the 
state's  right,  tiUe,  and  interest  In  property 
which  would  properly  escheat  and  which,  un- 
der the  constitution,  was  required  to  be  dis- 
posed of  for  the  benefit  of  the  school  fund. 
Under  this  statute,  the  parties  would  derive 
tltie,  not  by  Inheritance  from  a  deceased  per- 
son, but  by  grant  from  tbe  state  of  Its  right 
of  escheat  The  constitution,  by  prescribing 
a  different  course  for  tbe  disposition  of  such 
property,  repealed  the  statute.  If  We  con- 
cede that  this  statute  was  re-enacted  by  the 
adoption  of  tbe  Revised  Statutes  (section 
1829),  it  may  be  answered  that  artide  12  of 
the  present  constitution  of  1885  contains  pro- 
visions inconsistent  with  the  provisions  of  the 
re-enactment  to  the  effect  that  "the  school 
fund  ♦  •  •  shall  be  derived  from  the  fol- 
lowing sources:  •  •  ♦  The  proceeds  of 
escheated  property  or  forfeitures;  •  •  • 
the  principal  of  the  state  school  fund  shall  re- 
main sacred  and  inviolate";  and  that  the  re- 
enactment  would  thwefore  be  void.  Harvey 
v.  Harvey,  25  S.  &  283;  State  T.  Reeder,  5 
Neb.  203. 

We  think  the  referee  erred  in  finding  for 
the  plaintiffs  below  for  reasons  stated.  The 
Judgment  Is  therefore  reversed,  and  a  new 
trial  granted. 

TAYLOR,  0.  J.  (dissenting).  I  cannot 
agree  with  the  majority  of  the  court  In  the 
conclusion  reached  In  this  case  as  to  the  pur- 
pose, intent  and  legal  effect  of  chapter  1566, 
Laws  approved  December  12, 1866;  nor  in  the 
view  that  said  act  Is  In  conflict  with,  or  Is  In- 
consistent with,  section  4,  art  8,  of  the  consti- 
tution of  1868,  which  assigns  to  the  conunon 
school  fund  the  proceeds  of  all  property  that 
may  accrue  to  tbe  state  by  escheat;  and  was 
therefore  repealed  thereby.  By  the  constitu- 
tion of  1885,  the  proceeds  of  all  escheated 
property  are  also  assigned  to  the  common 
school  fund;  but  as  is  admitted  In  the  opin-° 
Ion  of  the  court  I  am  clearly  satisfied  that 
neither  of  these  provisions  in  the  constitution 
of  1868,  nor  In  that  of  1885,  can  ever  be 
construed  to  be  a  limitation  upon  the  power 
of  the  legislature. to  regulate  the  descent  or 
succession  of  property.  These  constitutional 
provisions  mean  simply  that,  whatsoever 
property  may  become  consummatedly  escheat 
to  the  state,  under  the  laws  as  they  may  exist 
from  time  to  time,  shall,  after  the  state's  titie 
thereto  has  become  complete  and  absolute,  go 
into,  and  become  a  part  of,  the  common  school 
fund;  but  the  legislature  Is  left  free  and  un- 
trammeled  to  so  shape  tbe  laws  of  descent, 
heirship,  and  inheritance  as  that  It  would  be 
almost  impossible  for  any  property  ever  to 
accrue  to  the  state  by  escheat  These  consti- 
tutional provisions  were  never  designed  to  un- 
alterably fix  the  status  of  facts  and  circum- 
stances by  which  property  should  become  ea- 
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cheat,  bnt  were  Intended  merely  to  give  direc- 
tion as  to  what  public  fund  the  proceeds  of 
escheated  property  shonld  go,  howsoeTer  and 
whensoever  the  state's  title  thereto  has  be- 
come consummated  and  absolnte  through  the 
medium  of  escheat,  under  the  laws  upon  that 
subject  as  they  may  from  time  to  time  be 
enacted  by  the  legislature,  leaving  the  law- 
making body  free  to  so  alter  and  change  the 
status  of  facts  and  circumstances  that  will 
bring  property  to  the  condition  of  being  es- 
cheat, as  that  property  that  would  become 
escheat  to-day,  under  one  law,  would  not  be- 
come escheat  to-morrow,  under  an  amended 
law. 

The  title  of  the  act  under  discussion  is  "An 
act  in  relation  to  escheats,"  but  no  signifi- 
cance can  be  attached  to  its  title  as  an  index 
to  the  purpose  of  the  legislature  in  its  enact- 
ment, for  the  reason  that  at  the  time  of  its 
passage  the  legislative  department  was  not 
under  any  such  constitutional  injunction  as 
now  exists  requiring  all  bills  to  be  confined 
to  one  subject,  to  be  expressed  in  their  titles; 
and  to  my  mind  this  title  is  altogether  a  mis- 
nomer, and  does  not  at  all  express  the  real 
leading  subject-matter  of  the  act.  The  act 
makes  use  of  the  word  "escheat,"  it  is  true,  in 
the  body  thereof,  but  nowhere  In  the  act  Is 
any  provision  made  whereby  any  property 
shall  ever  become  escheat  There  is  nothing 
In  it  that  can  add  a  centime  to  the  bulk  of 
property  that  could  or  would  accrue  to  the 
«tate,  under  the  laws  that  really  deal  with,  re- 
late tOy  and  provide  for  escheats;  neither  does 
it  pretend  to  prescribe  the  time  when,  or  the 
circumstances  under  which,  any  property  shall 
ever  become  escheat.  In  other  words,  in- 
stead of  being  an  act  "relating  to  escheats," 
It  Is  an  act  whose  every  provision  shows 
plainly  that  its  purpose  was,  not  to  swell  the 
balk  of  the  state's  gains  through  escheats,  but 
to  give  a  new  direction  to  property  that  would, 
under  independent  existing  law,  become  es- 
cheat but  for  its  enactment,  by  supplying  per- 
sons to  succeed  to  its  ownership.  Instead  of 
providing  for  escheats.  Its  provisions  were  all 
designed  to  prevent  escheats,  by  designating 
blood  kin  of  the  deceased  owner  of  property 
who  should  succeed  to  Its  ownership,  instead 
of  the  state.  It  is  a  settled  canon  of  con- 
struction that,  where  the  terms  of  a  statute 
are  left  doubtful  by  its  language,  the  Judicial 
Interpreter  must.  If  possible,  so  construe  it  as 
to  make  It  eftect  the  purposes  for  which  It 
was  intended;  and,  hi  order  to  determine  tbe 
scope  and  object  of  the  enactment,  must  as- 
certain what  was  the  mischief  or  defect  for 
which  the  law  had  not  provided;  and  for  this 
purpose  he  must  call  to  his  aid  all  of  those 
external  or  contemporaneously  historical  facts 
that  are  necessary  for  this  purpose,  and  that 
led  to  the  enactment  End.  Interp.  St  §  29  et 
seq.,  and  citations.  Another  canon  of  con- 
struction, equally  well  settled,  is  that  a  legis- 
lative intent  to  violate  the  constitution  is  neT- 
er  to  be  assumed.  If  the  language  of  the  stat- 
ute can  be  satisfied  by  a  contrary  construe- 
25SO.-67 


tlon.  The  application  of  this  rule  requires 
that  wherever  a  statute  is  susceptible  of  two 
constructions,  of  which  the  one  would  make  It 
unconstitutional,  and  the  other  constitutional, 
the  latter  must  be  adopted,  where  It  can  be 
without  doing  violence  to  the  language  em- 
ployed in  the  act  Id.  |  178  et  seq.,  and  cita- 
tions. In  the  light  of  these  settled  rules  of 
construction,  my  view  Is  that  this  statute, 
without  any  violence  to  Its  language,  may 
well  be  construed  to  be  nothing  more  than  a 
limited  statute  of  descent,  particularly  desig- 
nating certain  blood  relations  of  certain  de- 
cedents who  should  succeed  to  the  inheritance 
and  ownership  of  their  property,  In  the  ab- 
sence of  otherwise  legitimate  heirs.  Resort- 
ing to  the  contemporaneous  history  of  the 
time,  we  find  that  a  large  percentage  of  our 
population  had  Just  emerged  from  a  state  of 
servitude  that  made  them  chattel  property  in- 
to that  of  freemen.  In  their  former  state, 
while  the  Institution  of  marriage  between 
them  was  recognized  as  proper  from  the  mor- 
al and  religious  standpoint,  yet  It  was  not 
recognized  by  the  municipal  law,  and  their 
offspring  took  no  other  status  than  that  of 
property.  The  law,  for  the  purposes  of  de- 
scent and  inheritance  between  them,  did  not 
recognize  the  relationships  that  govern  the 
course  of  descents.  From  their  recently  ac- 
quired status  as  freemen  it  was  fair  to  assume 
that  In  future,  instead  of  being  owned  as 
property  themselves,  they  would.  In  the  nat- 
ural course  of  events,  acquire  property.  The 
legislature  of  1866  found  that  although  the 
same  natural  blood  relationships  existed  be- 
tween them  as  did  between  those  who  had  al- 
ways been  freemen,  yet  no  municipal  law  had 
been  adopted  to  apply  to  them  the  same 
rights  of  succession  to  property  by  descent 
that  applied  to  other  citizens.  The  same  leg- 
islature enacted  another  statute,  giving  legal 
recognition  to  such  slave  marriages  as  con- 
tinued the  marital  relationship  subsequent  to 
emancipation  and  up  to  the  adoption  of  that 
statute  (chapter  1552,  approved  December  14, 
1866),  and  legalizing  the  issue  of  such  mar- 
riages. This  left  a  large  number  of  ex-slaves 
unprovided  for  who  were  not  legalized  by  the 
statute  Just  cited,  because  the  condition  of 
subsequent  ratification  of  the  slave  marriages 
from  which  they  sprang,  made  necessary  to 
their  legalization  by  this  statute,  could  not 
In  the  nature  of  things,  ever  be  complied  with, 
and  this  for  various  reasons.  The  parties  to 
such  slave  marriages  had  many  of  them  long 
since  died;  and  others,  prior  and  subsequent 
to  emancipation,  had  abandoned  such  rela- 
tionships, and  contracted  the  same  relation- 
ships vrlth  other  parties.  This  statute,  mis- 
named one  "relating  to  escheats,"  was  adopt- 
ed to  provide  for  that,  by  no  means  small, 
class  who  were  morally  as  much  entitled  to 
the  rights  of  heirship  as  were  the  offspring  of 
those  who,  subsequent  to  emancipation,  con- 
tinued the  marital  relationships  assumed  dur- 
ing slavery. 
It  cannot,  I  think,  be  successfully  denied 
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that  the  evident  purpose  of  the  legislature  In 
adopting  this  statnte  was  to  give  such  dlrecs 
tlon  to  property  that  might  In  future  be  left 
by  ex-slaves  and  their  descendants  who 
might  die  Intestate,  and  without  other  legal- 
ized heirs  at  law,  as  that  such  property  should 
vest  absolutely  In  fee  in  such  of  their  blood 
relations  as  would  have  been  their  lawful 
heirs,  according  to  the  laws  of  descent,  had 
it  not  been  for  the  disabilities  incident  to  their 
former  state  of  slavery.  This  being  true, 
whether  there  are  present  in  the  statute  any 
apt  words  to  legitimize  the  blood  of  such  ben- 
efidaries  or  not,  would  not  the  clear  practical 
operation  and  effect  of  the  act,  if  it  could 
have  any  effect  at  all,  be  to  make  the  benefi- 
ciaries thereof  the  successors  of  their  de- 
ceased ancestry  In  the  absolute  ownership  of 
property  by  them  left;  and,  if  so,  does  this 
not  make  them,  under  the  conditions  of  the 
act,  for  all  practical  purposes,  the  heirs  at 
law  «f  such  deceased  aneestiy?  The  dear 
attempt  of  the  act  is  to  make  them,  accord- 
ing to  the  rules  and  directions  of  the  general 
statute  of  descents,  succeed  to  the  absolute 
ownership  of  their  deceased  ancestry's  prop- 
erty. Can  anything  more  be  done,  practical- 
ly, by  any  enactment  towards  clothing  the  de- 
scendants of  deceased  ancestry  with  the  char- 
acter of  legalized  heirship,  regardless  of  the 
verbiage  adopted  in  an  act  so  clearly  design- 
ed to  effect  such  a  result?  In  my  view,  the 
act  is  dumslly  worded  and  as  inappropriately 
titled.  Instead  of  being  termed  "An  act  in 
relation  to  escheats,"  a  far  more  appropriate 
title  would  have  been  "An  act  In  relation  to 
descents."  By  its  terms  It  describes  a  state 
of  facts  with  reference  to  property  of  certain 
'decedents  that,  but  for  the  enactment  of  its 
provisions  Into  law,  would,  in  future,  bring 
about  the  escheat  of  such  property  to  the 
state,  and  then,  notwithstanding  its  enacted 
provisions,  in  advance,  prevent  an  escheat  by 
furnishing  blood  relations  to  succeed  to  the 
ownership  instantly  upon  the  future  death  of 
the  ancestor,  it  awkwardly  employs  language 
suitable  to  give  expression  to  the  waiver  of 
some  vested  right  and  to  a  grant  In  praesenti 
of  property  already  vested  in  the  state.  I  am 
unable  to  comprehend  how  this  statute, 
though  it  employs  language  appropriate  to  a 
grant  by  the  state  in  favor  of  the  class  of  per- 
sons named  In  It,  can  properly  be  construed 
into  an  unlawful  diversion  or  misappropria- 
tion of  funds  assigned  by  the  constitution  of 
1868  and  that  of  1885  to  the  cmnmon  schools. 
If  the  title  of  the  state  to  any  property  should 
ever  become  consummate  and  vested  through 
the  operation  of  any  existing  law  providing 
for  the  escheating  of  property,  then,  but  only 
until  then,  do  I  admit  that  any  law  would  be 
unconstitutional  that  undertook  to  give  or 
grant  it  away  to  or  for  any  other  purpose 
than  that  of  the  common  schools;  but,  until 
the  state's  title  thereto  becomes  absolute,  the 
state  can  constitutionally  so  legislate  as  to 
prevent  escheats  In  future  by  the  widest  ex- 
ercise of  its  powers  over  the  succession  and 


descent  of  property.  This  statnte  cannot,  I 
think,  be  accurately  considered  as  having  any 
of  the  features  of  a  gift  or  grant  by  the  state. 
Before  the  state  or  any  other  donor  can  even 
undertake  to  give  or 'grant  anything,  it  must 
have  some  title  to,  or  Interest  In,  the  subject 
of  the  grant,  Inchoate  at  the  least  In  the 
property  of  the  living  citizen  the  state  has  no 
such  inchoate  title  or  interest,  even,  as  that  it 
can  make  such  property  the  subject  of  a  gift 
or  grant  In  prsesenti  by  any  law  prospective 
in  Its  operation  and  contingent  upon  the  hap- 
pening of  some  future  event,  or  the  concur- 
reoce  of  a  set  of  uncertain  and  unforeseen  cir^ 
cumstances.  My  Judgment  is  that  this  stat- 
ute is  in  fall  force,  and  that  It  can  be  prop- 
erly construed  in  the  manner  indicated,  so  that 
it  shall  not  conflict  with  our  organic  law. 
I  am  now  satisfied  that  the  attempted  appli- 
cation, in  Williams  v.  Kimball,  35  Fla.  49,  18 
South.  783,  of  our  statute  of  descents  affect- 
ing bastards  to  the  Issne  of  slave  marriages, 
was  altogether  erroneous;  and,  had  my  at- 
tention been  called,  In  the  consideration  of 
that  case,  to  the  case  of  Oarland  v.  Harrison, 
8  Leigh,  368,  I  should  never  have  given  my 
consent  to  the  construction  put  in  the  Wil- 
liams-KImball  Case  upon  such  bastardy  stat- 
ute of  descents,  as  I  am  now  clearly  con- 
vinced that  the  construction  put  upon  the 
statute  by  the  Virginia  courts  is  the  correct 
one. 


cm  Ala.  5») 
PARKER  T.  BOND. 

(Sapreme  Coart  of  Alabama.     May  18,  1899.) 

LIFE  INStJRANCB— CONTRACTS— VAUDITT— AC 
rrONS  —  DEFENSES  —  AGENCY  —  DECLARA- 
TIONS OF  AOBNT  —  RATIFICATION  —  XN- 
STRUCTIONS— NEW  TRIAL. 

1.  A  stipnlation  in  a  contract  for  life  insarance 
that.  If  the  policy  is  not  satisfactory  to  insured,  it 
will  be  taken  back,  and  a  note  executed  by  in- 
sured therefor  returned,  does  not  render  the 
contract  invalid.  It  is  analogous  to  a  sale  sub- 
ject to  ai^roval  of  the  article  sold. 

2.  Where  the  payee  of  a  note  procured  by  a 
life  insurance  agent  accepts  it,  and  sues  thereon, 
the  defense  of  want  of  consideration  is  available 
to  defendant,  whether  or  not  saeh  person  was  in 
fact  plaintiff's  agent  in  taking  the  note. 

3.  In  such  a  case  it  is  immaterial  that  defend- 
ant does  not  allege  that  such  agent  had  no  In- 
terest in  the  note. 

4.  In  an  action  by  a  payee  on  a  note  given  for 
life  insurance  it  is  of  no  consequence  that  it 
contains  a  stipulation  waiving  all  defenses  against 
it,  where  there  is  no  consideration  therefor. 

6.  In  an  action  on  a  note  given  for  a  life  In- 
surance policy  which  defendant  was  to  return 
if  not  satisfactory,  the  OTemiling  of  a  demur- 
rer to  defendant's  plea,  because  It  failed  to  show 
that  he  reasonably  made  known  his  dissatisfac- 
tion with  the  policy,  ia  not  prejudicial  to  i^ain- 
tiff,  where  the  evidence  shows  that,  if  defend- 
ant acted  at  all,  he  did  so  in  a  reasonable  time. 

6.  A  plea  in  an  action  on  a  note  given  for  a 
life  insurance  poli<^,  averring  that  the  note  was 
given  in  consideration  of  an  undertaking  of  plain- 
tiff to  issue  a  policy  containing  a  certain  stipu- 
lation, which  undertakinR  induced  the  execution 
of  the  note;  that  the  policy  did  not  contain  the 
stipulation;  and  that  defendant  seasonably  repu- 
diated the  transaction,  and  offered  to  return  the 
policy, — constitutes  a  good  defense  to  the  a<^on. 
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7.  In  an  actloB  on  ft  note  execnted  for  a  life 
Inrarance  policy,  and  procured  br  an  agrent,  nn- 
der  a  plea  that  each  person  held  himself  ont  as 
agent,  it  is  competent  to  prore  the  declaration 
of  ancfa  person  that  he  was  such  asent,  not  to 
show  the  Bgencj',  bnt  to  show  that  Ee  held  him- 
self ont  as  such. 

&  Where  at  the  time  of  the  execution  of  a  note 
for  a  life  insurance  policy  it  was  agreed  that  tlie 
policy  should  contain  a  stipulation  providing  for 
a  loan  of  a  part  of  the  face  value  after  three  an- 
nual payments,  the  admission  of  evidence  of 
such  agreement  is  not  precluded  by  the  contem- 
poraneous execution  of  the  note,  when  it  is  of- 
fered In  support  of  a  plea  relying  on  the  non- 
compliance of  such  agreement  as  a  failure  of  con- 
sideration. 

d.  While  agency  may  not  be  proved  by  the 
declaration  oi  an  agent,  it  ma^  be  established  by 
his  testimony,  ana  such  testimony  may  involve 
only  a  statement  of  the  fact  of  agency  without 
going  into  detail*  m  to  how  the  relation  waa 
brought  about,  or'  ••  to  particular  facta  on 
which  it  rests. 

10.  An  insured's  acceptance  of  a  life  Insurance 
policy  waa  conditioned  on  its  being  satiBfactoiy. 
After  its  receipt,  he  wrote  the  company  that  be 
could  not  keep  the  policy  because  he  was  not 
able  to  make  the  payments.  Btld,  that  in  an  ac- 
tion on  a  note  given  for  tlie  policy  an  instruction 
that  the  letter  ahonid  be  considered  by  tlie  JU17 
aa  evidence  of  a  ratification  was  properly  refused, 
since  there  waa  no  anestion  of  ratification  in  is- 
sue. 

11.  Althonaji  sndk  letter  was  some  evidence  of 
the  ratification  of  the  note,  it  was  not  conclusive. 

12.  In  an  action  on  a  note  executed  for  a  life 
insurance  policy  which  defendant  was  to  accept 
if  satisfactory,  it  appeared  that,  after  the  policy 
was  delivered  to  him,  defendant  wrote  plaintiff 
that  he  could  not  keep  it,  as  he  was  not  able  to 
make  the  payments.  Held,  that  an  instruction 
that  the  Jury  should  consider  the  letter  in  de- 
termining whether  there  was  any  understanding 
that  defendant  waa  to  have  the  right  to  return 
the  policy,  if  not  satisfactory  when  received, 
was  proper. 

18.  If  such  iastmction  was  not  sufBdently  eon^ 
plete,  a  special  instruction  should  have  been  re- 
quested. 

14.  A  motion  for  a  new  trial  complaining  of  the 
court's  ruling  in  refusing  and  givmg  certain  in- 
structions, and  because  the  verdict  was  contrary 
to  the  law  and  the  evidence,  is  properly  ovei^ 
ruled;  the  special  errors  of  law  complained  of 
not  being  speofied. 

Appeal  from  drcnlt  court.  Hale  county; 
John  Moore,  Judge. 

Action  by  Jobn  Alley  Parker  against  Wil- 
liam Bond  on  a  note.  There  was  a  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

The  defendant  filed  five  pleas.  The  sub- 
stance of  the  first,  second,  and  fifth  pleas  la 
snffidently  stated  in  the  opinion.  The  third 
was  tbe  plea  of  the  general  issue,  and  the 
fonrtta  plea  set  np  that  tbe  note  sued  on  was 
without  consideration.  To  each  of  the  first, 
second,  and  fifth  pleaa  the  plaintiff  separately 
demurred  upon  tbe  following  grounds:  (1) 
Said  pleas  fail  to  aver  that  Edwards  was  the 
agent  of  the  plaintiff  at  the  time  of  the  execu- 
tion of  the  note  sued  on.  (2)  Said  pleas  show 
npon  their  face  that  said  note  was  given  In 
consideration  of  a  life  insurance  policy  to  be 
Issned  on  the  life  of  tbe  defendant,  and  that 
said  Insurance  policy  was  issued  and  accepted 
by  the  aefendant  (8)  Said  pleas  fall  to  aver 
the  facts  constitntlng  the  alleged  deception 


and  mlsrepreaentatlon.  (4i  niey  do  not  rtiow 
In  what  respects  the  poUcy  issued  to  tbe  de- 
fendant differs  from  the  policy  agreed  to  b« 
issued  him.  (6)  They  fail  to  aver  or  show 
that  Edwards  had  autborlty  to  receive  said, 
policy  back  from  the  defendant,  or  return  the 
defendant's  note  to  him.  (6)  Said  pleas  fail 
to  aver  that  said  agreement  and  provision  as 
to  said  policy  alleged  to  have  been  entered  In- 
to by  the  defendant  and  Edwards  before  tbe 
execution  of  said  note  waa  not  in  writing  or 
Incorporated  In  said  dote.  (7)  Because  said 
pleas  show  upon  their  face  that  said  note  waa 
given  for  a  valuable  consideration,  and  they 
fall  to  aver  the  facts  which  conld  relieve  the 
defendant  of  tbe  obligation  to  pay  said  note. 
<8)  Said  pleas  show  that  the  note  sued  on  waa 
made  payable  to  the  plaintiff  at  tbe  time  of 
its  execution,  and  that  It  contains  no  allega- 
tion of  any  waiver  of  the  plaintiff's  right  to 
enforce  the  collection  of  said  note  according 
to  its  terms,  and  of  no  provision  or  agreement 
made  by  tbe  plaintiff  or  any  one  authorized 
to  bind  him  is  the  premises,  whereby  tbe  de- 
fendant was  relieved  of  liability  on  said  note. 
(9)  Because  said  pleas  fall  to  aver  that  the 
plaintiff  knew  of  or  sanctioned  the  agreement 
alleged  to  have  been  made  by  said  Edwards 
with  the  defendant,  in  order  to  induce  tbe  de- 
fendant to  execute  said  note.  (10)  Because 
said  pleas  fall  to  show  that  Edwards  had  any 
interest  in  tbe  note  sued  on.  To  the  second 
and  fifth  pleas  the  plaintiff  demurred  upon  the 
following  additional  grounds:  (1)  Said  pleas 
do  not  show  when  the  defendant  read  and 
examined  said  policy,  and  when  he  offered  to 
return  the  same  and  demand  bis  note,  and 
how  long  be  retained  the  policy  In  his  poa- 
session  before  offering  to  return  the  same. 
(2)  Said  pleas  fall  to  aver  that  said  defendant 
offered  to  surrender  and  cancel  tbe  policy  of 
Insurance  delivered  to  him  under  said  alleged 
agreement  at  the  time  of  making  tbe  demand 
for  the  return  of  tbe  note.  (3)  Said  pleas  fail 
to  show  wherein  said  defendant  was  not  sat- 
isfied with  the  terms  and  conditions  of  the 
policy  delivered  to  blm.  (4)  Because  the 
agreement  set  up  In  said  plea  as  to  the  Idnd 
of  policy  tbe  defendant  was  to  receive  In  con- 
sideration of  said  note  is  void  for  nncertaint]< 
and  indefinlteness.  To  the  fifth  plea  the 
plaintiff  demurred  npon  tbe  following  addi- 
tional grounds:  (1)  Said  plea  falls  to  aver 
any  facts  constituting  fraud  or  deception  on 
the  part  of  Edwards.  (2)  Because  tbe  plea 
sbows  that  tbe  defendant,  at  the  time  he  exe- 
cuted the  note,  had  the  means  at  band  to  dis- 
cover the  fraud  that  he  alleged  was  perpe- 
trated upon  bim.  (S)  Because  in  said  plea 
the  defendant  failed  to  aver  that,  upon  dis- 
covering the  fact  that  be  executed  tbe  note  to 
the  plaintiff  for  the  life  Insurance  policy,  be 
repudiated  the  transaction,  and  then  and 
there  offered  to  surrender  tbe  policy.  The 
demurrers  to  plea  No.  1  were  sustained,  and 
the  demurrers  to  tbe  second  and  fifth  pleaa 
were  overruled.  Thereupon  tbe  plaintiff  filed 
a  replication  to  plea  numbered  2  and  plea 
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numbered  5,  In  trhlch  he  averred  as  follows: 
"That  defendant,  after  the  policy  of  Insur- 
ance had  been  delivered  to  hlm,  he,  the  de- 
fendant, with  full  knowledge  of  all  the  facts, 
ratified  the  contract  now'sued  on."  The  trial 
was  had  upon  Issne  Joined  upon  pleas  num- 
bered 2,  3,  4,  and  5,  and  upon  the  plaintiff's 
replication.  The  plaintiff  proved  the  execu- 
tion of  the  note  sned  on,  and  introduced  the 
same  In  evidence.  The  testimony  of  the  de- 
fendant as  a  witness  in  his  own  behalf  tend- 
ed to  prove  the  facts  averred  In  the  respective 
pleas.  He  also  testified  that  within  two  or 
three  days  after  receiving  the  policy  he  wrote 
to  Edwards,  and  told  him  that  it  was  not  sat- 
isfactory to  him,  and  he  offered  to  return  it 
The  policy,  which  included  the  application 
made  by  the  defendant,  was  introduced  in  evi- 
dence. The  plaintiff  testified,  in  response  to 
several  questions  asked  him,  to  the  fact  of 
Edwards  telling  him  that  if,  after  receiving 
the  policy,  he  was  not  satisfied  with  it,  he 
could  return  the  policy,  and  he  (Edwards) 
would  return  to  the  defendant  his  said  note. 
To  the  questions  invoking  this  testimony,  and 
to  the  answers  of  said  witness  to  such  ques- 
tions, the  plaintiff  separately  objected,  upon 
the  ground  that  the  note  was  the  evidence  of 
the  contract  sued  on,  and  such  answers  were 
Irrelevant,  Impertinent,  and  inadmissible. 
All  of  these  objections  were  severally  over- 
ruled, and  the  defendant  separately  excepted 
to  each  of  such  rulings  of  the  court.  The  de- 
fendant as  a  witness  was  asked  the  following 
question:  "At  the  time  and  Just  before  you 
signed  this  note  did  S.  H  Edwards  make  any 
statement  to  you  about  the  policy  you  were 
to  receive  or  about  the  note?"  The  plaintiff 
objected  to  this  question,  upon  the  ground 
that  the  note  was  the  evidence  of  the  con- 
tract sued  on,  and  that  It  was  not  shown  that 
said  conversation  was  pertinent  to  the  Issue, 
and  that  it  called  for  illegal.  Irrelevant,  and 
inmmterlal  evidence.  The  court  overruled 
this  objection,  and  the  defendant  duly  ex- 
cepted. The  witness  answered:  "Edwards 
said  he  would  give  me  a  policy  to  mature  In 
20  years,  and  after  I  had  made  three  annual 
payments  I  conld  borrow  90  per  cent,  of  the 
face  value  at  4  per  cent.  This  was  to  be  in 
the  policy."  On  the  cross-examination  of  the 
plaintiff,  he  identified  the  letter  of  date  March 
26,  1897,  which  he  (defendant)  had  written  to 
Edwards  in  reference  to  said  policy,  and  this 
letter  was  introduced  in  evidence.  He  stated 
In  the  letter  that  he  could  not  keep  the  policy, 
that  he  was  not  able  to  make  the  payments. 
The  defendant  further  testified  In  his  rebuttal 
examination  that  the  letter  Introduced  In  evi- 
dence was  the  second  letter  he  had  written 
to  Edwards,  having  previously  told  him  In  a 
letter  written  shortly  after  the  receipt  of  the 
policy  that  it  was  unsatisfactory  to  him.  Dur- 
ing the  examination  of  the  defendant  as  a 
witness  be  was  asked  the  following  question: 
"Did  he  [Edwards]  tell  you  he  was  the  agent 
of  the  Washington  Life  Insurance  Company?" 
Tbe  plaintiff  objected  to  this  question,  upon 


the  grounds  (1)  that  It  was  Incompetent  to 
prove  agency  by  the  declaration  of  the  alleged 
agent,  and  (2)  because  It  called  for  Irrelevant 
evidence,  and  the  question  was  leading.  Tbe 
court  overruled  this  objection,  and  the  plain- 
tiff duly  excepted.  The  witness  answered 
that  Edwards  told  him  he  was  the  agent  of 
the  Washington  Life  Insurance  Company. 
Edwards  as  a  witness  testified  that  the  de- 
fendant came  to  him,  and  asked  him  about 
the  Insurance  policy;  that  he  explained  to 
him  the  different  policies,  and,  upon  his  telling 
him  what  character  of  policy  he  Issued,  he 
made  out  his  application;  that  he  read  to  him 
every  question  contained  in  the  application, 
and  wrote  down  the  answers  as  he  made 
them,  and  then  the  defendant  signed  said  ap- 
plication; that  at  the  time  of  making  the  ap- 
plication the  defendant  executed  the  note  here 
sued  on,  making  it  payable  to  the  plaintiff, 
John  Alley  Parker;  and  that  the  application 
was  then  forwarded  to  said  Parker,  and  in  a 
short  time  thereafter  the  defendant  received 
the  policy  of  insurance,  which  was  of  the  char- 
acter that  the  defendant  had  said  he  issued. 
The  witness  Edwards  further  testified  that  he 
told  the  defendant  at  the  time  of  making  out 
the  application  that  the  Washington  Life  In- 
surance Company  was  loaning  90  per  cent,  of 
the  cash  surrender  value  of  the  policy,  but 
that  the  company  could  not  promise  to  loan 
a  certain  amount  three  years  hence.  Daring 
the  cross-examination  of  tbe  defendant  Ed- 
wards he  was  asked  the  following  qnestion: 
"When  you  received  the  note,  were  yon  the 
agent  of  John  Alley  Parker?"  To  this  ques- 
tion the  plaintiff  objected,  upon  the  ground 
that  agency  can  be  proven  only  by  the  state- 
ment of  facts,  and  not  by  a  general  statement 
that  one  Is  the  agent  of  another.  The  court 
overruled  this  objection,  and  the  plaintiff  duly 
excepted.  The  witness  answered  that  he  was 
the  agent  of  John  Alley  Parker  at  the  time 
he  received  the  note  from  the  defendant 

The  court  in  its  general  charge,  among  oth- 
er things.  Instructed  the  Jury  as  follows:  (b> 
"If  you  are  reasonably  satisfied  from  the  evi- 
dence that  at  the  time  the  application  was 
made,  Edwards  represented  to  the  defendant 
that  he  was  to  receive  In  the  way  of  a  loan 
ninety  per  cent  of  tbe  face  value  of  the  pol- 
icy, then  the  defendant  Is  entitled  to  a  ver- 
dict on  plea  No.  6,  provided  you  further  be- 
lieve that  at  the  time  of  making  the  represen- 
tation Edwards  was  acting  as  agent  of  Par- 
ker, and  provided  further  that  you  believe 
from  the  evidence  that  withhi  a  reasonable 
time  thereafter  defendant  did  return  or  offer 
to  return  the  said  policy,  and  to  rescind  the 
said  contract"  (c)  "That  If  after  looking  at 
all  the  evidence  they  believe  the  agreement 
was  that  the  defendant  was  not  to  take  the 
policy  when  received,  if  It  was  not  satisfac- 
tory to  defendant,  then  defendant  is  not  lia- 
ble in  this  action,  provided  that  you  further 
believe  that  at  the  time  of  making  the  repre- 
sentation Eidwards  was  acting  as  agent  of 
Parker,  and  provided  further  that  you  believe 
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from  the  evidence  that  wltblii  a  reasonable 
time  thereafter  defendant  returned  or  ofTered 
to  return  the  said  policy,  and  to  rescind  said 
contract"  (d)  "The  court  charged  the  Jury 
that  the  letter  of  defendant  to  Edwards,  In- 
trodnced  In  evidence,  goes  to  the  Jury  as  evi- 
dence. In  connection  with  the  other  evidence 
in  the  case,  to  be  considered  by  them  In  de- 
t^mlning  the  question  as  to  whether  there 
was  any  understanding  that  the  defendant 
shonld  have  tlie  right  to  return  the  policy 
when  received  If  not  satisfactory,  and  as  to 
whether  or  not  the  contract  was  as  contended 
by  the  defendant  In  his  pleas."  To  the  giving 
of  each  of  these  portions  of  the  court's  gen- 
eral charge  the  plaintlfT  separately  excepted, 
and  also  Beparately  excepted  to  the  court's  re- 
fusal to  give,  at  his  request,  the  following 
written  charges:  (1)  "The  court  charges  the 
Jury  that,  If  they  believe  the  evidence  in  this 
case,  they  must  find  the  Issue  In  favor  of  the 
plaintiff."  (2)  "The  court  charges  the  Jury 
that.  If  they  believe  the  evidence  in  this  case, 
the  defendant  ratified  the  contract  sued  on, 
and  the  plaintiff  Is  entitied  to  recover."  (3) 
"That  the  letter  of  defendant  nnder  date  of 
Uardi  26,  1887,  goes  to  the  Jury,  and  is  to  be 
considered  by  them  in  determining  the  ques- 
tion of  ratification  as  set  up  in  plaintiff's  rep- 
lication." (4)  "The  court  charges  the  Jury 
that.  If  they  believe  from  the  evidence  that 
after  the  policy  was  delivered  and  its  terms 
imdantood  by  defendant,  the  defendant  then 
stated  that  plaintiff  could  keep  the  note,  then 
that  was  a  ratification  of  the  contract  of  In- 
surance, and  plaintiff  is  entitied  to  recover 
In  this  action."  At  the  request  of  the  defend- 
ant, the  court  gave  to  the  Jury  the  following 
written  charge,  to  the  giving  of  which  the 
plaintiff  separately  excepted:  "If  the  Jury  be- 
lieve from  the  evidence  in  this  case  that  the 
defendant  executed  the  note  sued  on  In  this 
case  as  the  first  premium  on  a  policy  of  life 
insurance  to  be  afterwards  procured  for  blm 
by  one  S.  H.  Edwards,  and  If  they  further 
believe  from  the  evidence  that  to  Induce  the 
defendant  to  sign  the  said  note  the  said  S. 
H.  Edwards  told  the  defendant  that  when  the 
policy  was  delivered  to  him,  the  said  defend- 
ant, the  said  defendant  should  have  the  right. 
If  the  said  policy  did  not  suit  the  defendant, 
to  retnm  the  policy  to  the  said  Edwards,  and 
the  said  Edwards  would  return  the  said  note 
to  the  defendant,  and  If  the  Jury  further  be- 
lieve from  the  evidence  that  at  the  time  said 
note  was  made  the  said  Edwards  was  the 
agent  of  the  plaintiff,  and  acted  as  the  plain- 
tiff's agent  in  said  transaction,  and  if  they 
farther  believe  from  the  evidence  that  about 
two  weeks  afterwards  the  said  defendant  re- 
ceived the  said  policy  by  mall  from  the  plain- 
tiff, and  that  within  a  reasonable  time  after 
receipt  of  said  policy  the  defendant  notified 
tbe  said  Edwards  that  he  was  dissatisfied 
with  the  said  p(dicy,  and  offered  to  deliver  to 
tbe  said  Edwards  the  said  policy,  and  de- 
manded of  the  said  Edwards  the  said  note, 
and  that  the  said  Edwards  refused  to  accept 


the  said  policy,  and  refused  to  deliver  to  the 
defendant  the  said  note,  then  the  Jury  must 
find  for  the  defendant" 

There  were  verdict  and  Judgment  for  the 
defendant  Thereupon  the  plaintiff  filed  a 
motion  for  a  new  trial,  upon  the  grounds 
that  the  court  erred  In  refusing  to  give  the 
several  charges  requested  by  the  plaintiff, 
and  In  giving  those  portions  of  the  general 
charge  to  which  exceptions  were  reserved, 
and  tbe  charge  requested  by  the  defendant, 
and,  further,  because  the  verdict  of  the  Jury 
was  contrary  to  the  law  and  the  evidence. 
This  motion  was  overruled,  and  the  plaintiff 
duly  excepted.  The  plaintiff  appeals,  and  as- 
signs as  error  the  several  rulings  of  the  trial 
court  to  which  exceptions  were  reserved. 

Thomas  E.  Knight,  for  appellant  Ed  Oe 
Oraffenrled,  for  appellee. 

Mc(3LELLAN,  a  J.  This  action  is  prose- 
cnted  by  Parker  against  Bond  on  a  promissory 
note  executed  by  the  latter  to  the  former. 
Defendant's  first  plea  sets  up  that  one  Ed- 
wards, who  was  acting  and  holding  himself 
out  as  ihe  agent  and  representative  of  the 
Washington  Life  Insurance  Company,  per- 
suaded and  Induced  defendant ,  to  sign  the 
note;  that  In  consideration  thereof  he  was  to 
receive  a  policy  of  insurance  on  his  life  in  the 
sum  of  $5,000  from  said  company;  that  he  did 
receive  a  policy  of  Insurance  from  said  com- 
pany some  weeks  after  he  signed  tbe  note; 
that  Edwards,  in  order  to  Induce  him  to  sign 
said  note,  stated  to  him  that  after  the  policy 
of  Insurance  was  received  by  defendant  it  he 
was  not  perfectly  satisfied  with  Its  provisions, 
he,  the  said  Edwards,  would  take  back  the 
policy,  and  return  the  note  to  the  defendant; 
that  defendant,  when  he  received  the  policy 
and  examined  its  contents,'  was  dissatisfied 
with  It,  and  offered  to  return  it  to  said  Ed- 
wards, and  at  the  same  time  requested  and  de- 
manded that  the  said  note  be  returned  to  him; 
and  that  Edwards  refused  to  return  the  note 
to  him.  This  plea  goes  to  the  consideration  of 
the  note  sued  on.  It  shows  that  It  was  given 
in  consideration  of  a  policy  of  life  Insurance 
to  be  Issued  to  the  maker,  which  should  be 
satisfactory  to  him;  that  no  such  policy  was 
issued  to  or  received  by  him;  and  that  he  sea- 
sonably offered  to  surrender  and  return  an  un- 
satisfactory policy  which  was  sent  him,  and 
thereupon  demanded  the  surrender  of  his  note. 
It  may  be  that  the  stipulation  relied  upon  in 
the  plea  that  the  policy  should  be  entirely  sat- 
isfactory to  defendant  Is  an  unusual  one,  but 
it  la  none  tbe  less  valid  on  that  account  It 
is  analogous  to  a  sale  subject  to  lnsx>ection 
and  approval  of  the  article  sold,  and  when,  as 
in  this  Instance,  the  approval  is  unhampered, 
no  grounds  of  dissatisfaction  or  disapproval 
need  be  stated.  The  question  Is  left  to  the 
discretion  of  the  buyer,  If  not  Indeed  to  his 
caprice,  and  it  Is  the  fact  of  dissatisfaction, 
not  the  grounds  of  It  which  authorizes  a  repu- 
diation of  the  transaction.  The  action  being 
prosecuted  by  the  payee  of  the  note,  the  de- 
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.  fense  of  a  want  of  consideration  is,  of  course, 
available  to  tlie  defendant,  whether  Edwards 
was  in  point  of  fact  the  payee's  agent  or  not 
in  making  the  contract  and  taldng  the  note; 
but,  whether  so  or  not  originally,  he  is  to  be 
taicen  as  such  agent,  since  the  plaintiff  has 
adopted  his  acts  by  accepting  and  suing  on 
the  note  which  resulted  from  them.  It  is 
equally  immaterial  that  Edwards  has  no  inter- 
est in  the  note  sued  on  and  never  had;  nor  is 
it  of  any  consequence  tliat  the  note  Itself  con- 
tains a  stipulation,  in  effect,  waiving  all  de- 
fenses against  it,  and  attempting  to  put  the 
payee  on  the  same  footing  as  purchasers,  for 
value,  without  notice.  If  such  stipulation 
were  otherwise  unobjectionable,  it  falls  in 
tills  case,  because  it  is  itself,  lilte  the  main 
undertalcing,  unsupported  by  a  consideration. 
The  demurrer  to  this  plea,  raising  these  and 
other  objections  thereto,  should  have  been 
overruled.  The  error  in  sustaining  the  de- 
murrer is,  however,  without  prejudice  to  ap- 
pellant; said  erroneous  ruling  having  been  in 
his  favor. 

Plea  No.  2  filed  by  the  defendant  sets  up, 
in  substance,  the  same  defense  interposed  by 
plea  1,  varying  the  language  somewhat,— as, 
for  instance,  by  averring  that  the  policy  to  be 
issued  to  defendant  should  "suit  him  in  every 
particular;  that  he  should  have  the  right  to 
accept  or  refuse  the  same;  and  that.  In  the 
event  ot  his  refusing  it,  the  policy  should  be 
canceled,  and  the  note  should  be  returned  to 
defendant,"  etc.;  and  averring  that  Edwards 
was  the  agent  of  the  plaintiff.  One  objection 
taken  by  the  demurrer  to  this  plea  which  was 
not  made  to  plea  1  was  that  it  failed  to  show 
that  defendant  seasonably  made  Icnown  his 
dissatisfaction  with  the  policy  and  his  election 
to  refuse  It,  and  seasonably  offered  to  retiim 
it  We  think  the  plea  does  show  this;  but, 
even  if  it  does  not,  the  error  in  overruling  the 
demurrer  was  not  of  prejudice  to  plaintiff, 
since  the  evidence,  without  conflict,  shows 
that  if  defendant  acted  in  the  matter  at  all  he 
did  so  within  a  reasonable  time,  and  thus  sup- 
ports the  plea,  as  it  was  construed  by  the 
lower  court,  to  aver  due  diligence  in  electing 
not  to  accept  the  policy  and  offering  to  return 
it  This,  with  what  we  have  said  in  respect 
of  the  first  plea,  will  serve  to  indicate  the 
grounds  of  our  opinion  that  there  was  no  er- 
ror—or, at  least,  none  of  which  appellant  can 
complain— in  overruling  the  demurrer  to  the 
second  plea. 

The  fifth  plea  avers  that  the  note  sued  on 
was  procured  by  plaintiff's  fraudulent  repre- 
sentations, in  that  plaintiff,  through  his  agent, 
Edwards,  applied  to  defendant  to  have  the 
Washington  Life  Insurance  Company  write  a 
policy  on  defendant's  life,  and  agreed  that  If 
defendant  would  execute  the  contract  sued  on 
a  policy  would  be  issued  to  him  containing  a 
guaranty  that  said  company  would  lend  de- 
fendant 90  per  cent  of  the  face  value  of  the 
policy  after  three  annual  premiums  had  been 
paid,  the  loan  to  bear  4  per  cent  interest; 
that  if  the  policy  did  not  contain  this  agree- 


ment defendant  could  return  the  same  to  EM- 
wards,  and  the  note  sued  on  should  In  that 
event  be  surrendered  to  defendant;  that  de- 
fendant upon  the  receipt  of  the  policy  by  mall 
examined  it  promptly,  and  promptly  offered  it 
to  said  Edwards;  and  that  he  declined  to  can- 
ed the  same,  and  declined  to  surrender  the 
note.  The  policy  Itself  is  incorporated  in  this 
plea,  and  it  does  not  contain  the  stipulation, 
above  set  out  as  to  the  loan  to  the  defendant 
The  plea  is  not  open  to  any  oC  the  objections 
taken  by  the  demurrer.  It  is,  like  pleas  1 
and  2,  a  plea  going  to  the  consideration  of  the 
note  sued  on  rather  than  of  misrepresentation 
and  fraud.  It  avers  that  the  note  was  given 
in  consideration  of  an  undertaking  on  the  part  . 
of  Parker  to  have  issued  to  the  maker  a  policy 
containing  a  certain  material  and  important 
stipulation;  that  the  undertaking  to  this  effect 
induced  the  execution  of  the  note;  that  the 
policy  issued  to  tiim  did  not  contain  this  stip- 
ulation, and  hence  that  the  consideration  for 
the  note  failed;  and  that  the  defendant  sea- 
sonably repudiated  the  transaction,  offered  to 
retinm  the  policy,  as  by  the  contract  he  had  a 
right  to  do,  and  demanded  the  surrender  of  his 
note.  These  facts  constituted  a  complete  de- 
fense to  the  action,  and  the  drcnit  court  pm^- 
erly.so  held. 

Plea  1  alleged  that  Edwards  held  himself 
out  as  the  agent  of  the  Washington  Life  In- 
surance Oompany.  Under  tills  averment  it 
was  obviously  competent  to  prove  the  declara- 
tions of  Edwards  that  he  was  such  agent  not 
for  the  purpose  of  showing  the  fact  of  agency, 
but  for  the  purpose  of  showing  that  Edwards 
held  himself  out  as  agent  The  defendant 
was  properly  allowed  to  testify  that  at  the 
time  of  and  just  before  the  signing  of  the  note 
"Edwards  said  he  would  give  me  a  iwUcy  to 
mature  in  twenty  years,  and  after  I  had  made 
three  annual  payments  I  could  borrow  ninety 
per  cent  of  the  face  value  at  four  per  cent," 
and  agreed  that  this  stipulation  should  be  in 
the  policy.  This  testimony  went  directly  to 
support  the  fifth  plea,  and  going,  as  it  did,  to 
show  a  want  or  failure  of  consideration,  its 
admissibility  was  not  precluded  by  the  con- 
temporaneous or  subsequent  execution  of  the 
note.  A.nd  the  same  is  true  in  respect  of  the 
further  testimony  of  this  witness  as  to  his 
right  to  return  the  policy  if  it  should  prove 
to  be  unsatisfactory  to  him.  While  agency  may 
not  be  proved  by  the  declarations  of  the 
agent  it  may  unquestionably  be  established 
by  the  testimony  of  the  agent;  and  such  testi- 
mony may  involve  only  a  statement  of  the  fact 
of  agency  without  going  into  the  details  as  to 
how  the  relation  was  brought  about  or  as  to 
the  particular  facts  upon  which  it  n>Bts.  Ed- 
wards testified  that  he  was  the  agent  of  Par^ 
ker  in  taking  the  note  sued  on;  that  he  did 
take  the  note  payable  to  Parker  is  in  no  wise 
ctmtro verted;  and  that  Parker  adopted  his  act 
in  this  regard  is  demonstrated  by  the  institu- 
tion of  this  suit  On  this  state  of  case  the 
fact  of  Edwards'  agency  for  Parker  is  remov- 
ed from  the  field  of  ccmtroversy. 
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niere  was  no  qneetlon  of  ratification  by 
tbe  defendant  In  the  case.  There  was  a  ques- 
tJon  whether  he  accepted  the  poUcy  which 
was  Issued  to  and  received  by  him  as  the  poli- 
cy for  which  he  had  contracted.  The  letter 
of  March  26,  1897,  written  by  him  to  Edwards, 
may  bare  been  some  evidence  of  snch  accept- 
ance; but  It  was  not  evidence  of  any  ratifica- 
tion. Tbe  charge  requested  by  idalntltT,  to 
the  effect  or  upon  the  assnmptlon  that  this 
letter  should  be  considered  by  the  Jury  on 
the  question  of  ratification  was,  therefore,  to 
say  the  least  Inapt  and  confusing,  abstract, 
indeed,  In  a  sense,  and  properly  refused. 
Moreover,  conceding  the  letter  was  some  .evl< 
dence  of  ratification  of  the  note,  it  was  not 
conclusive,  as  Is  assumed  in  charges  2  and  4 
refused  to  plaintiff.  The  charge  given  by  the 
court  of  Its  own  motion  as  to  this  letter,  as 
far  as  it  went,  correctly  submitted  Its  eviden- 
tial capacity  to  the  Jury.  If  plaintiff  was  en- 
titled to  have  the  Jury  consider  it  as  evidence 
upon  the  further  question  whether  the  defend- 
ant accepted  the  policy  sent  to  him  as  a  con- 
sideration for  his  note,  a  special  instruction 
to  that  effect  should  have  been  requested. 
Tbe  remaining  Instructions  given  by  the  court 
'  ex  mero  motu  and  at  defendant's  request  are 
in  consonance  with  the  views  we  have  ex- 
pressed. Guided  by  the  rule  laid  down  in 
Oobb  V.  Malone,  92  Ala.  630,  9  South.  738,  we 
find  no  error  in  the  overruling  of  plaintiff's 
motion  for  a  new  trial.    Affirmed. 


(la  Ala.  197) 

LOmSVILLB  &  M.  R.  CO.  t.  BOULDIN. 
(Supreme  Court  of  Alabama.    May  16,  1899.) 

RAILROADSr-ACTION  FOR  CAU8INO  DJIATH— 
BWITCHMBN— NEQLI0E!NCS^-0UE3TI0NS  FOR 
JURY —  OBSTRUCTIONS  NEAR  TRACK  —  AS- 
SUMPTION OF  RISK. 

1.  Where  a  switchman  was  known  to  have 
crossed  from  one  end  of  the  switchboard  of  a 
moving  engine  to  the  other,  and  to  have  fallen 
under  the  wheels,  where  he  was  killed,  near  an 
obstmctioa  on  which  was  sabsequently  found 
a  mark  that  might  have  been  made  by  a  man's 
shoe,  whether  tbe  accident  was  caused  by  ids 
falling  from  the  switchboard  through  his  own 
negligence  while  trying  to  climb  over  the  bumpers 
and  couplers  between  the  ends  of  the  switch- 
board, or  whether  his  foot  struck  the  obstruc- 
tion which  was  negligently  placed  near  the  track, 
is  a  question  for  the  jury. 

2.  The  jury  should  also  determine  whether  It 
was  contributory  negligence  for  him  to  stand  on 
the  footboard,  with  Bis  foot  protmding  beyond  it 
so  as  to  strike  against  the  obstrnction. 

3.  Xhe  position  of  an  oil  box  that  was  so  near 
a  railroad  track  as  to  catch  a  switchman's  foot, 
allowed  to  slightly  protrude  beyond  the  end  of 
a  footboard  of  a  moving  engine,  on  which  he 
was  standing,  and  to  throw  him  under  the 
wheels  of  tbe  engine,  may  be  counted  on,  in  an 
action  for  causing  his  death,  as  the  result  of  the 
yardmaster's  negligence,  as  of  a  person  to  whom 
superintendence  had  been  intrusted  to  keep  the 
tracks  free  from  obstructions. 

4.  A  switchman  may  assume  that  a  yardmaa- 
ter  has  done  his  duty  in  removing  obstructions, 
though  the  rules  of  his  employment  require  him 
to  see  to  It  that  the  premises  on  which  he  is 
working  are  In  proper  condition  for  the  services 
reqaired)  and  his  failure  to  observe  an  obstruc- 
tion near  the  track,  which  caused  him  to  fail 


from  the  footboard  of  a  moving  engine,  causing 
his  death,  is  not,  as  a  matter  of  law,  contribu- 
tory, negligence,  precluding  a  recovery. 

5.  An  obstruction  placed  so  near  a  track  that 
a  switchman  on  the  footboard  of  a  moving  engine 
is  liable  to  come  into  fatal  collision  with  It  by 
throwing  out  bis  foot  in  a  natural  way  is  not  a 
risk  incident  to  his  employment. 

6.  A  switchman  at  the  end  of  the  footboard  of 
a  moving  engine  struck  his  foot  against  a  near- 
by obstruction,  which  he  could  liave  seen  eaaly  if 
he  had  been  looking,  and  was  thrown  under  the 
wheels  of  the  engine  and  killed.  Tbe  engineer 
knew  of  the  obstruction,  and  bad  a  short  time 
previously  passed  by  it  while  another  person  was 
at  the  same  end  of  the  footboard.  Bdd,  that  the 
engineer  was  not  negligent  in  failing  to  warn  the 
switchman  of  the  danger. 

Appeal  from  circuit  court,  Morgan  county; 
H.  0.  Speake,  Judge. 

Action  by  SalUe  M.  Bouldin,  as  administra- 
trix, against  the  Louisville  &  Nashville  Rail- 
road Company  for  damages  for  the  killing  of 
Richard  M.  Bouldin.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.   Reversed. 

The  complaint  contained  five  counts,  and 
the  trial  was  b&d  upon  the  third,  fourth,  and 
fifth  counts.  The  third  and  fourth  counts 
were  as  follows:  .  "Third.  The  plaintiff  claims 
of  the  defendant  the  further  sum  of  fifteen 
thousand  dollars  ($15,000)  as  damages,  for 
that,  while  the  plaintiff's  said  intestate  waa 
engaged  In  tbe  service  of  the  defendant  as 
aforesaid  on  or  about  the  30th  day  of  August, 
1892,  and  while  be  waa  standing  upon  the 
footboard  of  a  moving,  engine,  in  the  dis- 
charge of  his  duty  as  such  servant  or  em- 
ployd,  he  was  struck  by  an  obstruction  which 
had  been  negligently  permitted  to  be  and  re- 
main upon  the  defendant's  track,  we  near 
thereto^  and  was  thrown  to  the  ground  and 
Injured  so  that  he  died  on  or  about  the  same 
day.  And  the  plaintiff  shows  that  said  in- 
juries to  the  plaintiff's  intestate  were  caused 
by  reason  of  tbe  negligence  of  one  W.  B. 
Oakley,  a  person  In  the  employment  of  the  de- 
fendant, who  had.  superintendence  intrusted 
to  him,  while  In  the  exercise  of  such  superin- 
tendence, in  this:  that  said  W.  Si  Oakley  was 
then  and  there  the  yardmaster  of  the  defend- 
ant, and  as  such  was  intrusted  by  the  defend- 
ant with  superintendence  of  its  said  track  at 
the  point  where  plaintiff's  intestate  received 
said  injuries  from  which  he  died,  and  said  W. 
B.  Oakley,  while  in  the  exercise  of  said  super- 
intendence, was  negligent  In  permitting  said 
obstruction  to  be  and  remain  upon  or  near  to 
said  track.  Fourth.  The  plaintiff  claims  of 
the  defendant  the  further  sum  of  fifteen  thou- 
sand dollars  ($15,000)  as  damages,  for  that, 
wbUe  the  plalntlflTs  said  Intestate  was  en- 
gaged In  the  service  or  employment  of  the 
defendant  as  aforesaid  on  or  about  the  30th 
day  of  August,  1892,  and  while  he  was  upon 
a  moving  engine  then  and  there  engaged  in 
the  business  of  tbe  defendant,  on  one  of  Its 
tracks  In  the  said  county  of  Morgan,  he  was 
struck  by  an  obstruction  which  had  been  neg- 
ligently permitted  to  be  and  remain  ui>on  or 
near  to  said  track,  and  In  consequence  of  be- 
ing so  struck  be  received  injuries  from  which 
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he  died.    At  the  time  of  said  Injuries  plain- 
tiff's said  intestate  was  so  serving  upon  said 
engine  In  obedience  to  the  orders  or  direction 
of  the  defendant's  yardmaster,  to  whose  or- 
ders or  directions  plaintiff's  said  intestate  was 
bound  to  conform  and  did  conform;  and  said 
InJurieB  were  caused  by  reason  of  the  negli- 
gence of  said  yardmaster  in  requiring  plain- 
tiff's said  intestate  to  perform  said  service 
while  said  obstruction  was  negligently  per- 
mitted to  be  and  remain  upon  or  near  to  said 
track,  and  resulted  from  his  having  so  con- 
formed to  said  mrders  and  directions."    The 
fifth    count,  as    amended,  was  as  follows: 
"Fifth.  The  plaintiff  claims  of  the  defendant 
the  further  sum  of  fifteen  thousand  dollars 
($15,000)  as  damages,  for  that,  while  the  plain- 
tiff's said  intestate  was  engaged  In  the  service 
or  employment  of  the  defendant  as  aforesaid, 
and  while  he  was  upon  a  moving  engine  upon 
one  of  the  defendant's  tracks,  in  or  near  to 
said  city  of  Decatur,  in  said  Morgan  county. 
In  the  discharge  of  his  duty  as  such  servant 
or 'employs,  he  was  struck  by  an  obstruction 
upon  or  near  to  defendant's  said  track,  and 
was  thereby  thrown  to  the  ground,  and  in- 
jured so  that  he  died  on  or.  about  the  same 
day.    And  said  Injuries  to  the  plaintiff's  said 
Intestate  were  caused  by  reason  of  the  negli- 
gence of  the  defendant's  engineer,  who  had 
charge  or  control  of  said  engine.  In  running 
said  engine  past  or  by  said  obstnctlon  while 
plaintiff's  Intestate  was  In  snch  a  position  up- 
on said  engine  as  to  be  exposed  to  peril  by 
reason  of  said  obstruction,  whereby  plalntUTs 
said  Intestate  was  Injured  and  klUed.    At  the 
time  said  engine  was  so  run  past  or  by  said 
obstruction,  the  said  engineer  knew  or  had 
reason  to  believe  that  plaintiff's  said  intes- 
tate was  In  such  a  position  on  said  engine  as 
that  he  might  be  Injured  in  passing  said  ob- 
struction."   To  the  third  count  the  defendant 
demurred  upon  the  following  ground:    "Said 
count  does  not  aver  that  obstruction  was  left 
in  the  place  where  it  was  In  said  count  al- 
leged, by  any  one  for  whose  action  defendant 
Is  or  would  be  responsible."    To  the  fonrtb 
connt  the  defendant  demurred  upon  the  fol- 
lowing grounds:    (1)  "Said  count  does  not 
aver  that  said  oil  box  or  obstruction  was 
left  in  the  place  where  it  was  In  said  count 
alleged,  by  any  one  for  whose  action   de- 
fendant is  or  would    be    responsible."    (2) 
"Because  count  does  not   state   the   name 
of  the  yardmaster  or  person  to  whose  or- 
ders or  directions  plaintiff's  Intestate  was 
bound  to  conform  and  did  conform."     To 
the  fifth  count,  as  amended,  the  defendant  de- 
murred upon  the  following  grounds:    "First 
Said  amendment  avers  matters  which  are 
clearly  conclusions  of  the  pleader,  and  not 
statements  of  fact,  In  its  averment  of  the  po- 
sition of  the  Intestate.    Second.  It  Is  vague, 
uncertain,  and  Indefinite  In  Its  averment  that 
Intestate  *mlght'  be  Injured,   and  does  not 
aver  that  said  position  was  snch  that  injury 
would  result  therefrom.    Third.  Said  count. 
as  amended,  does  not  aver  that  the  Intestate 


did  not  also  know  of  said  alleged  danger. 
Fourth.  Said  count,  as  amended,  Is  uncertain 
and  indefinite  in  Its  averments  that  the  intes- 
tate 'might'  be  Injured,  and  does  not  aver  that 
said  position  was  such  that  Injury  would  re- 
sult therefrom,  and  that  the  probability  of  In- 
jury was  not  known  to  the  Intestate."  These 
demurrers  were  overruled,  to  which  ruling 
the  defendant  duly  excepted.  Thereupon  the 
defendant  filed  the  plea  of  the  general  issue, 
and  several  special  pleas,  by  which  It  set  up, 
respectively,  contributory  negligence  on  the 
part  of  plaintiff's  intestate.  In  some  of 
the  special  pleas  It  was  averred  that  the  In- 
jury resulting  in  the  death  of  the  plalntlfTs 
intestate  was  occasioned  by  said  intestate 
trying  to  cross  from  one  side  of  the  footboard 
on  which  he  was  standing  to  the  other  side, 
and  that  in  making  the  attempt  he  fell  be- 
tween the  engine  and  car  to  which  it  was 
coupled,  sustaining  the  injuries  resulting  In 
his  death.  To  the  fifth  count  of  the  com- 
plaint the  following  special  pleas  were  Inter- 
posed: (1)  "The  position  of  Bouldln  on  said 
engine  was  such  that  be  saw,  or  could  have 
seen  by  the  exercise  of  his  senses,  the  oil  box 
mentioned,  and  he  knew,  or  was  in  a  position 
to  know,  the  proximity  of  the  same  to  the 
track,  and  knew  that  it  was  a  dangerous  posi- 
tion to  be  in  to  stand  on  the  footboard,  with 
his  foot  protruding  beyond  the  edge  of  the 
same;  and,  if  the  injury  to  plalntlfTs  Intes- 
tate occurred  by  reason  of  the  projecting  of 
his  foot  beyond  said  footboard,  he  was  there- 
by guilty  of  negligence  which  proximately 
contributed  to  the  Injury  complained  of."  (2) 
"Answering  the  whole  complaint,  defendant 
says  that  plaintiirs  Intestate  did  not  come  in 
contact  at  all  with  said  oil  box,  but  that  the 
injury  complained  of  occurred  by  the  said 
Bouldln  negligently  and  carelessly  attempting 
to  jump  from  one  end  of  the  footboard  of  the 
engine  over  the  bumpers,  and  in  so  doing  fell, 
whereby  he  was  guilty  of  negligence  which 
proximately  contributed  to  the  Injury  com- 
plained of."  Upon  plaintiff's  demurrers  to 
this  plea  being  overruled,  issue  was  joined 
upon  them. 

The  evidence  shows  that  the  plaintiff's  in- 
testate was  killed  on  August  3,  1892,  about 
9:30  o'clock,  in  the  shop  yard  of  the  defendant 
in  New  Decatur,  and  that  he  was  a  switchman 
of  long  experience;  that  at  the  time  he  was 
killed  the  engine  on  which  he  was  switchman 
was  engaged  In  placing  cars  In  and  taking 
them  out  of  the  yard;  that  the  engine,  with- 
out any  cars,  backed  np  from  the  main  track 
on  track  No.  5  for  the  purpose  of  getting 
a  car  and  placing  it  on  track  No.  7;  that 
Bouldln,  the  plaintiff's  intestate,  and  one 
Robertson,  who  was  fireman  of  the  engine, 
were  standing  upon  the  footboard,  just  to  the 
rear  of  the  tender,  when  the  engine  backed  in 
upon  track  No.  5;  that  this  track  was 
straight;  and  that  obstructions  along  the 
track  could  be  easily  seen.  On  the  left-band 
side  of  track  No.  5,  end  nearly  midway  be< 
tween  the  main  track  and  the  freight-car  re- 
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I>air  shop,  was  an  oil  box.  An  oil  box  Is  a 
box  that  belongs  to  the  car  axle,  In  which 
they  keep  packing  and  oil  to  preserve  the 
axles  and  keep  them  from  getting  hot,  and 
the  weight  of  the  car  rests  on  this  box  and 
axle.  At  the  time  of  the  accident  there  was 
a  great  deal  of  work  being  done  In  the  yard, 
and  Bouldln  had  been  cantloned  about  the 
dangers  Incident  to  his  employment  when 
switching  In  the  yard  when  there  was  much 
work  going  on;  find  It  was  shown  that  Boul- 
dln knew  rule  130  of  the  defendant,  which 
especially  cautions  employes  agtilnst  taking 
any  risks  which,  by  the  exercise  of  their  own 
judgment  and  proper  care,  they  could  protect 
fhemselves  against.  The  nncontroverted  evi- 
dence shows  that,  when  the  engine  backed 
in,  Bouldln  was  on  the  left-hand  side  of  the 
switchboard  on  the  end  of  the  tender,  wtalcb 
was  In  front.  In  the  direction  In  which  the 
engine  was  moving  as  It  backed  up  to  the 
freight-car  repair  shops  to  couide  on  some 
cars  there.  After  this  coupling  was  made, 
the  engine  and  cars  started,  the  engine  mov- 
ing fcH'ward,  to  the  main  track  over  track  No. 
5,  In  order  to  transfer  the  cars  to  track  No. 
7;  and  Bouldln  was  standing  on  the  left-hand 
side  of  the  switch  board  at  the  end  of  the 
tender  as  the  engine  moved  forward.  He 
was  found  on  the  right-hand  side  of  the  track, 
near  the  oil  box,  and,  In  order  to  have  passed 
from  the  left  to  the  right-hand  side  of  the 
switchboard,  must  have  climbed  or  passed 
over  the  coapUng  which  connected  the  tender 
with  the  can.  It  was  a  matter  of  dispute 
whether  the  accident  was  cansed  by  his  fall- 
ing off  the  switchboard  when  attempting  to 
cross  over,  or  whether  his  foot  struck  the  oil 
box.  The  evidence  Is  uncontradicted  that  the 
oil  box  did  not  appear  to  have  been  moved. 
There  was  no  trace  of  Its  having  been  moved 
In  the  cinders  which  were  spread  In  between 
and  along  the  tracks.  There  were,  however. 
Impressions  on  the  oil  box  which  might  have 
been  made  by  a  man's  shoe  coming  In  con- 
tact with  it,  or  it  might  have  been  caused  by 
the  wreck  or  handling  of  the  oil  box  after- 
wards. 

The  defendant  requested  the  court  to  give 
to  the  Jury  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to 
give  each  of  thenl  as  asked:  (1)  "If  the  jury 
believe  the  evidence,  they  will  find  for  the 
defendant."  (2)  "Under  the  fifth  count  in 
plaintiff's  complaint,  she  charges  that  the 
injuries  of  her  Intestate,  Richard  Bouldln, 
were  caused  by  reason  of  the  negligence  of 
the  defendant's  engineer  who  bad  charge  and 
control  of  said  engine.  I  charge  you,  gentle- 
men of  the  Jury,  that  under  the  evidence  in 
this  case.  If  you  believe  said  evidence,  said 
engineer  was  not  guilty  of  any  negligence  on 
his  part,  and  your  verdict,  under  the  fifth 
count,  should  be  for  the  defendant,  and 
against  the  plaintiff."  (3)  "Under  the  rule  of 
the  company,  It  was  Bouldln's  duty  to  see  that 
the  premises  on  which  he  was  at  work  were 
In  proper  condition.    If  he  violated  said  rule. 


and  If  you  believe  from  the  evidence  that  he 
knew  of  the  existence  of  said  rule,  be  was 
guilty  of  contributory  negligence,  and  your 
verdict  should  be  for  the  defendant."  (4) 
"The  evidence  is  uncontradicted  that  Bouldln 
Jumped  over  the  bumpers  at  a  time  when  the 
footboard  on  which  he  was  standing  was 
opposite  or  past  the  oil  box,  and  went  down 
between  the  car  and  engine.  If  you  believe 
this  evidence,  in  connection  with  the  other 
evidence  In  this  case,  your  verdict  should  be 
for  the  defendant"  •  (6)  'If  you  believe  from 
the  evidence  that  plaintiff's  Intestate,  Bichard 
Bouldln,  encountered  a  place  of  danger  he 
could  have  avoided  completely  by  prdlnary 
prudence,  the  alleged  negligence  of  the  de- 
fendant ceases  to  be  a  factor,  and  the  over- 
Bhadowlng  Imprudence  of  Bouldln  Is  deemed 
the  cause  of  the  injury  he  sustained  from  the 
peril  he  Incurred,  which  he  shonld  have  shun- 
ned, and  therefore  your  verdict  should  be  for 
the  defendant"  (7)  "It  was  not  negligence 
on  the  part  of  defendant  to  place  the  oU  box 
where  it  was,  in  the  repair  yards  of  the  de- 
fendant" (12)  "I  charge  yon,  gentlemen  of 
the  Jury,  that  on  the  undisputed  testimony  In 
this  case  the  plaintiff  is  not  entitled  to  recov- 
er under  the  fifth  connt  of  plaintiff's  com- 
plaint and  your  verdict  under  that  coxmt  must 
be  in  favor  of  the  defendant"  (13)  "If  yon 
believe  from  the  evidence  that  the  injury  re- 
sulted to  Bouldln  by  reason  of  his  foot  pro- 
truding beyond  the  end  of  the  footboard,  and 
thereby  coming  in  contact  with  the  oil  box, 
your  verdict  should  be  for  the  defendant." 
(14)  "I  charge  yon  that  Bouldln  had  no  duty 
to  perform  on  the  right-hand  side,  or  west 
Bide,  of  engine,  where  the  oil  box  was,  near 
the  track."  (16)  "If  you  believe  from  the  evl- 
deiKe  that  Bouldln  violated  rule  130  of  de- 
fendant, and  thereby  produced  the  Injury,  your 
verdict  should  be  for  the  defendant"  (17) 
"If  you  believe  from  the  evidence  that  Bouldln 
went  down  betwen  the  car  and  tender  in  get- 
ting over  the  bumpers,  then  your  verdict 
should  be  for  the  defendant"  (18)  "Under 
the  evidence  In  this  case,  I  charge  you  that, 
if  you  believe  the  same,  yon  will  find  that 
Bouldln  knew  of  rule  No.  121  of  defendant 
and  violated  the  same,  and  I  charge  you  that 
said  violation  was  negligence  on  his  part" 
(19)  "Under  the  evidence  In  this  case,  I  charge 
you,  gentlemen  of  the  Jury,  if  yon  believe  the 
same,  yon  will  find  that  Bouldln  violated  rule 
No.  ISO  of  defendant"  (21)  "As  there  was 
room  for  the  safe  moving  of  th«  engine  and 
car  past  the  oil  box,  I  chai^  you  that  the 
engineer  was  not  guilty  of  negligence  in  re- 
spect to  Bouldln  unless  said  engineer  knew 
that  said  Bouldln  was  in  such  a  i>osItion  cm 
the  engine  or  car  as  that  he  might  be  injured 
in  passing  the  oil  box."  (22)  "Under  the  evi- 
dence in  this  case,  I  charge  you,  gentlemen  of 
the  Jury,  that  at  the  time  of  the  accident  the 
engineer  did  not  know  that  Bouldln  was  in 
such  a  position  on  the  engine  as  that  he  might 
be  injured  in  passing  the  oil  box,  or  had  rea- 
son to  believe  that  Bouldln  was  in  such  a  po- 
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citlon.  Therefore,  If  you  believe  the  erldence, 
your  verdict  shoold  be  for  the  defendant  un- 
der the  fifth  count  in  complainant's  com- 
plaint" (28)  "I  charge  you,  gentlemen  of 
the  Jury,  upon  the  evidence  in  tills  case, 
Bouldln  violated  rule  No.  130  of  defendant, 
and  that  he  knew  of  the  existence  of  this 
rule,  and  that  said  violation  of  said  rule  was 
negligence  on  his  part  which  proximately  con- 
tributed to  the  Injury  complained  of."  (24) 
"If  the  Jury  find  from  the  evidence  that  plaln- 
tifTs  Intestate  had  been  .warned  of  the  danger 
of  awltcUng  in  the  yard  of  defendant's  re- 
pair d>op  on  account  of  material  being  con- 
stantly unloaded  along  the  switch  tiaclcs  con- 
tained therein  for  the  purpose  of  building  and 
rewiring  cars,  and  had  the  opportunity  of  as- 
certaining the  dangerous  condition  of  the  sur- 
face at  that  place,  then  I  charge  you  that  he 
had  the  danger  in  contemplation  at  the  time 
of  the  service,  and  to  liave  assumed  the  rislc, 
and  your  verdict  should  be  for  the  defendant." 
(25)  "As  there  was  room  for  the  safe  moving 
of  the  engine  and  car  past  the  oil  box,  I 
charge  you  that  the  engineer  was  not  guilty- 
of  negligence  in  respect  to  Bouldin  unless  said 
engineer  knew  that  Bouldin  was  in  such  a  po- 
sition on  the  engine  or  car  as  that  he  might 
be  injured  in  passing  the  oil  box,  and,  if  you 
believe  the  evidence,  you  wlU  find  for  defend- 
ant under  the  fifth  count  in  plalntifTs  com- 
plaint." (26)  "If  yoa  believe  the  evidence, 
you  wUl  find  that  Bouldin  was  warned  by  the 
rules  to  look  out  for  obstructions,  that  Bouldin 
knew  of  this  rule,  and  that  It  was  his  duly 
thereunder  to  look  out  for  obstructions,  and 
that,  if  the  injury  resulted  from  his  failure  to 
observe  said  rules,  then  plaintiff  is  not  enti- 
tled to  recover,  and  your  verdict  should  be 
for  the  defendant"  (27)  "If  the  Jury  believe 
from  the  evidence  that  Richard  Bouldin  was 
acquainted  with  the  track  where  the  injury 
occurred,  and  Its  liability  to  obstruction  by  ma- 
terial used  by  the  workmen  employed  within 
said  yard,  and  with  such  knowledge,  and 
without  looking  for  obstructions  or  material, 
protruded  his  foot  beyond  the  end  of  said 
footboard,  whereby  It  came  in  contact  with 
said  oil  box,  when  by  looking  he  could  liave 
seen  said  oil  box,  then  he  was  guilty  of  such 
contributory  negligence  as  precludes  a  recov- 
ery by  his  administratrix,  and  your  verdict 
should  be  for  the  defendant"  (28)  "If  the 
Jury  believe  from  the  evidence  that  plaintilTs 
Intestate,  Richard  Bouldin,  was  acquainted 
with  the  tracks,  yards,  and  operation  of  de- 
fendant's engine  over  the  tracks  where  the 
Injury  occurred;  and  With  stich  knowledge, 
and  without  looking  tot  obstructions  or  ob- 
jects calculated  to  produce  injury,  protruded 
his  foot  beyond  the  end  of  tlie  footboard, 
whereby  it  came  In  contact  with  said  oil  box, 
when  by  looking  he  could  have  discovered  said 
oil  box  before  protruding  his  foot  beyond  the 
end  of  the  footboard,  then  Bouldin  was  guilty 
of  such  contributory  negligence  as  would  pre- 
clude a  recovery,  and  your  verdict  should  be 
for  -the  defendant"  .  (20)  "I.  charge  you^  genr 


tlemen  of  the  Jury,  that  the  evidence  shows, 
without  conflict,  that  Richard  Bouldin  was 
warned  by  the  rule  for  the  government  of 
yardmen  to  look  after  his  own  safety,  and  to 
exercise  the  utmost  caution  to  avoid  injury, 
and  to  see  that  the  premises  upon  which  he 
was  at  work  were  in  the  proper  condition  for 
the  service  which  he  was  performing,  and,  if 
not  in  such  condition,  to  put  them  in  proper 
condition,  or  see  that  they  were  so  put  And 
If  you  believe  from  the  evidence  that  he  failed 
to  do  so,  and  thereby  injury  resulted  to  him, 
which  produced  his  death,  bis  administratrix 
is  not  entitled  to  recover,  and  yoor  verdict 
should  be  for  the  defendant"  (80)  "If  yon 
believe  from  the  evidence  that  the  position  of 
Bouldin  on  the  footboard,  as  the  engineer  ap- 
proached the  freight-car  repair  shops,  was 
such  that  he  saw,  or  could  have  seen,  the  oil 
box  in  passing,  and  that  he  continued  on  said 
footboard  until  the  engine  coupled  on  said  car 
and  the  engine  headed  out  from  said  buildhig, 
and  that  he  protruded  his  foot  beyond  the  end 
of  the  footboard,  whereby  it  came  in  contact 
with  said  oil  box  and  threw  him  under  the 
wheels,  and  that  he  did  so  without  looking 
for  said  oil  box,  or  without  thinking  of  its  lo- 
cation, then  I  charge  you  he  was  guilty  of 
such  contributory  negligence  as  would  pre- 
clude a  recovery,  and  your  verdict  should 
therefore  be  for  the  defendant"  01)  "If  you 
believe  from  the  evidence  that  plaintiff's  In- 
testate, Richard  Bouldin,  was  standing  on  the 
footboard  at  the  rear  of  the  engine  as  it  ap- 
proached the  freight-car  repair  shop,  and  there 
was  nothing  to  obstruct  his  view,  then  I 
charge  you,  as  a  matter  of  law,  that  he  had 
ample  opportunity  of  knowing  the  danger  of 
the  proximity  of  said  oil  ttox,  which  only 
required  usual  and  ordinary  observation.  Un- 
der these  circumstances,  I  charge  you,  fur- 
ther, that  the  law  in  this  state  is  that  It  was 
not  the  duty  of  the  defendant's  engineer,  Har- 
bin, to  give  said  Bouldin  express  warning  of 
said  danger  of  said  oil  box."  (32)  "If  you 
believe  from  the  evidence  that  Bouldin  left  a 
safe  position  on  the  left-hand  side  of  the  foot- 
troaro,  and  got  over  the  bumper  to  the  right- 
hand  side,  projecting  his  foot  beyond  the  end 
of  the  footboard,  and  thereby  it  came  In  con- 
tact with  the  oil  box,  which  produced  the  In- 
Jury  resulting  In  his  death,  and  he  knew  that 
his  position  on  the  left-hand  side  was  a  safe 
position,  the  law  charges  him  with  the  Imowl- 
edge  of  the  danger  of  the  proximity  of  said 
oil  box,  and  with  the  duty  of  knowing  it 
was  there  and  liable  to  produce  injury;  and, 
whether  he  saw  It  or  not.  If  his  death  re- 
sulted by  his  foot  coming  In  contact  with  it 
he  was  guilty  of  contributoty  negligence,  and 
your  verdict  should  be  for  the  defendant" 
(33)  "I  charge  you,  gentlemen  of  the  Jury, 
that  the  evidence  In  this  case  Is  uncontradict- 
ed that  the  plaintiff's  intestate,  Richard 
Bouldin,  could  have  seen  the  oil  box  mention- 
ed as  they  approached  the  freight  house  on 
trade  No.  5,'  and  that  it  was  a  part  of  bis 
-duty  to  80  see  said  'oil  box,  -  and  that  if  you 
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believe  from  the  evidence  that  the  said  Rich- 
ard  Bouldln  protruded  his  foot  beyond  the 
footboard  of  the  engine  as  said  engine  waa 
pnlllng  out  from  said  freight  house,  so  that 
his  foot  came  In  contact  with  said  oil  box, 
then  this  act  on  the -part  of  Bouldln  was 
such  contributory  negligence  on  his  part  as 
would  prevent  a  recovery  by  his  administra- 
trix, and,  If  you  believe  said  evidence,  your 
verdict  should  be  for  the  defendant."  (34) 
"Under  the  law  In  this  state,  gentlemen  of 
the  Jury,  If  the  character  of  any  particular 
damage  Is  so  simple  that  it  could  be  as  wen 
ascertained  at  a  single  view  as  to  many,  and 
that  It  was  the  duty  of  said  Bouldln  to  ascer- 
tain whether  or  not  he  could  safely  protrude 
his  foot  beyond  the  edge  of  the  footboard  of 
the  engine  in  passing  by  where  said  oil  box 
was,  by  his 'passing  along  said  track  to  enter 
said  building  to  obtain  said  car,  and  that  he 
afterwards,  on  coming  away  from  said  build- 
ing, protruding  his  foot  beyond  the  edge  of 
the  footboard,  and  It  th^eby  came  in  contact 
with  the  oil  box  mentioned,  and  thereby  he 
•received  injuries  which  produced  his  death, 
then  I  charge  yon,  as  a  matter  of  law,  that  his 
admlnlstratrtx  Is  not  entitled  to  recover,  and 
your  verdict  should  be  for  the  defendant" 

(36)  "If  the  Jury  believe  from  the  evidence 
that  pbUntifTs  intestate,  Richard  Bouldln, 
was  standing  on  the  rear  footboard  of  the  en- 
gine, which  was  in  motion;  that  his  foot  pro- 
jected beyond  the  end  thereof;  that  bis  foot 
came  in  contact  with  the  oil  box,  which  was 
the  canse  of  his  being  thrown  off,  producing 
the  injuries  resulting  in  his  death,  and  at  the 
same  time  there  was  room  for  him  to  stand 
on  said  footboard  without  his  foot  projecting 
beyond  to  the  end  thereof,  and  that  the  latter 
position  was  a  safe  position;  that  he  was 
thereby  thrown  to  the  ground  by  reason  of 
the  failure  of  the  engineer  to  Inform  him  of 
the  proximity  of  such  oil  box,  if  he  had  been 
standing  on  said  footboard  without  his  foot 
projecting  beyond  the  end  thereof,— then  yon 
must  find  your  verdict  for  the  defendant." 

(37)  "If  the  Jury  believe  from  the  evidence 
that  the  shop  yards  of  the  Louisville  &  Nash- 
vlUe  Railroad  Company  at  New  Decatur,  Ala- 
bama, where  plaintifTs  Intestate,  Richard 
Bouldln,  received  the  Injuries  from  which  he 
died,  were  used  for  the  purpose  of  building  and 
repairing  cars,  and  for  this  purpose  it  was 
necessary  to  keep  material  for  building  and 
repairing  cars  between  the  tracks  of  said 
yards,  which  rendered  It  a  dangerous  place 
for  switchmen  in  the  performance  of  their  du- 
ties, and  this  was  known  to  plaintifTs  intes- 
tate, and  he  had  been  warned  of  the  dangers, 
and  he  continued  In  the  service  of  defend- 
ant as  a  switchman  in  the  said  yards  for 
months  after  he  had  been  so  warned,  and  re- 
ceived the  injuries  complained  of  In  plalntifT's 
complaint  while  so  In  the  service  of  defend- 
ants, then  I  charge  you  that  plaintifTs  intes- 
tate.assumed  the  risk  Incident  to  his  employ- 
ment; and  If  you  further  believe  he  received 
the  injuries  from  which  be  died,  by  his  foot 


coming  In  contact  with  the  oil  box  which  had 
been  placed  between  the  trucks  of  a  car  be- 
longing to  the  Pennsylvania  Railroad,  then 
your  verdict  should  be  for  the  defendant" 

There  were  verdict  and  Judgment  for  the 
plaintiff,  assessing  her  damages  at  $5,000. 
The  defendant  appeals,  and  assigns  as  error 
the  several  rulings  of  the  trial  court  to  which 
exceptions  were  reserved. 

Thos.  G.  Jones,  for  appellant  8.  T.  Wert 
and  R.  W.  Walker,  for  appellee. 

McCLELI/AN,  C.  J.  We  are  not  at  all  in- 
clined to  depart  from  the  conclusions  reached 
on  the  former  appeal  in  this  case,  that  wheth- 
er the  intestate,  Bouldln,  fell  under  the  ten- 
der, where  he  was  run  over  and  killed,  in  an 
effort  to  dimb  over  the  couplings  and  bump- 
ers from  one  to  the  other  end  of  the  foot- 
board, or  came  In  contact  with  the  oil  box 
after  he  bad  safely  passed  over  the  couplings, 
etc.,  and  was  by  such  contact  thrown  or 
caused  to  fall  under  the  wheels,  and,  in  this 
latter  case,  whether  he  was  guilty  of  such 
negligence  in  standing  on  the  end  of  the  run- 
ningboard,  with  his  foot  so  protruding  beyond 
It  as  to  strike  against  the  oil  box,  as  would 
bar  this  action  to  recover  damages  for  his 
death  resulting  from  his  foot  having  come  In 
contact  with  the  box,  were  each  questions  of 
tact  for  the  Jury;  and  further  that.  If  the 
presence  so  near  to  the  track  of  the  oil  box 
was  the  cause  of  his  death,  the  fact  that  he 
reached  the  position  next  It  on  that  end  of 
the  footboard  by  climbing  over  the  bumpers, 
etc.,  from  the  other  end.  Is  immaterial  in  the 
case.  We  also  adhere  to  the  view  we  then 
had,  that  the  position  of  this  oil  box  so  dan- 
gerously near  to  the  track  as  to  come  In  con- 
tact with  the  foot  of  a  switchman,  casually 
allowed  to  slightly  protrude  beyond  the  end 
of  the  footboard,  U  the  Jury  found  It  was 
80  near,  might  be  counted  upon  as  the  result 
of  the  negligence  of  Oakley,  the  yardmaster, 
as  of  a  person  to  whom  superintendence  had 
been  Intrusted  In  respect  of  keeping  the 
tracks  in  the  yard  free  from  obstructions,  and 
that  there  was  evidence,  which  is  also  in  the 
present  record,  on  the  issue  of  his  said  alleged 
negligence  vel  non.  Railroad  Co.  v.  Bouldln, 
110  Ala.  185.  20  South.  325.  It  follows  that 
In  our  opinion,  the  affirmative  charge  upon 
the  whole  complaint  and  upon  the  count  al- 
leging Oakley's  negligence,  and  all  of  that 
great  number  of  other  charges  which  declare 
or  assume  that  Bouldln  was  killed  in  his  at- 
tempt to  pass  over  the  bumpers,  or  that  he 
was  guilty  of  contributory  negligence  in  al- 
lowing his  foot  to  extend  over  the  end  of  the 
footboard,  or  that  Oakley  was  not  negligent 
etc.,  were  each  and  all  properly  refused  to  the 
defendant 

Defendant's  rule  No.  130,  which  was  put  in 
evidence  by  it  la  as  follows:  "All  persons 
entering  or  remaining  in  the  service  of  the 
company  are  warned,  in  accepting  or  retain- 
ing employment  they  must  assume  the  ordl- 
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nary  risks  attending  It  Each  employ^  Is  re- 
quired to  look  after  and  be  responsible  for  his 
own  safety,  as  well  as  to  exercise  the  utmost 
caution  to  avoid  Injury  to  bis  fellows,  espe- 
cially In  the  switching  of  cars  and  In  all 
movements  of  trains.  Stepping  upon  the 
front  of  approaching  engines,  Jumping  on  or 
off  trains  or  engines  moving  at  a  high  rate 
of  speed,  getting  between  the  rails  to  couple 
or  uncouple  cars  while  In  motion,  and  all 
similar  imprudences,  are  dangerous  and  in  vio- 
lation of  duty.  Employes  of  every  grade  are 
warned  to  see  for  themselves,  before  hand- 
ling or  nsing  them,  that  the  cars,  machinery, 
and  tools  which  tbey  are  expected  to  use  or 
handle,  and  the  premises  upon  which  they 
are  expected  to  work,  are  in  proper  condition 
for  the  service  required,  and,  if  not,  to  put 
them  in  proper  condition,  or  see  that  they  are 
so  put,  before  using  them.  The  con^tany 
does  not  wish  or  expect  its  employes  to  incur 
any  risks  whatever,  from  which,  by  the  exer- 
cise ot  their  own  Judgment  and  by  personal 
care,  tbey  can  protect  themselves,  but  enjoins 
them  to  take  time  In  all  cases  to  do  their  duty 
In  safety,  whether  they  may  at  the  time  be 
acting  under  the  orders  of  their  superiors,  or 
otherwise."  It  Is  Instated  for  appellant  that 
under  this  rule  it  was  the  duty  of  Bouldin 
to  discover  and  remove  the  obstruction  which, 
under  one  phase  of  the  evidence,  caused  his 
death,  and  that  his  failure  In  this  regard  was 
negligence,  as  matter  of  law,  proximately  con- 
tributing to  the  disaster,  and  therefore  bar- 
ring recovery.  We  do  not  concur  In  this 
view.  Granting  that  under  the  rule,  or  apart 
from  It,  Indeed,  there  is  a  general  duty  of 
watchfulness  and  care  npon  all  persons  work- 
ing In  a  dangerous  idace  or  with  dangerous 
machinery.  It  Is  not,  and  cannot  reasonably 
be,  in  all  cases,  such  an  absolute  requirement 
as  that  its  casual  pretermission  will  ^itail 
the  consequences  stated.  For  Instance,  there 
Is  such  general  duty  upon  an  engineer  oper- 
ating on  the  main  line  of  a  railroad;  and 
yet  he  cannot  be  held  responsible  for  the  con- 
dition of  the  track  over  which  he  la  required 
to  run  his  engine  at  a  speed.  It  may  be,  of 
a  mile  a  minute.  There  are  other  employes 
specially  charged  with  keeping  the  track  In 
proper  condition,  and  he  has  the  right  to  as- 
sume that  tbey  have  performed  their  duty, 
and  that  the  track  is  in  proper  condition. 
So,  here,  Bouldln's  duties  were  those  of  a 
switchman.  These  It  was  Incumbent  upon 
him  to  discharge  with  care  and  diligence. 
Others  were  specially  charged  with  the  keep- 
ing of  the  tracks  where  his  work  was  to  be 
done  free  from  dangerous  obstructions;  and 
while,  In  a  general  way,  the  law  as  well  as 
the  rule  required  watchfulness  and  care  on 
his  part  to  the  conservation  of  his  own  safety, 
he  had  to  rely  In  large  measure  upon  the  as- 
sumption that  employes  charged  to  keep  the 
tracks  In  a  safe  condition  had  not  placed  an 
obstruction  In  dangerous  proximity  thereto, 
or  had  not  allowed  it  to  remain  there.  Hav- 
ing another  line  of  duties  to  perform,  and 


being  specially  charged  therewIQi,  it  cannot 
be  said,  as  matter  of  law,  that  he  was  negli- 
gent In  not  removing  this  obstruction,  not 
having  seen  it,  or  in  not  seeing  It  Neither 
the  law  nor  the  rule  imposed  upon  him  the 
Imperative  and  absolute  duty  of  discovering 
and  removing  this  obstruction,  or  of  conduct- 
ing himself  with  reference  to  Its  presence. 
The  trial  court  properly  so  ruled  on  requests 
for  Instructions. 

Nor  can  we  concur  with  counsel  that  the 
risk  of  being  killed  by  an  obstruction  of  this 
sort  left  In  perilous  proximity  to  the  track, 
—so  near.  Indeed,  that  a  switchman,  in  the 
casual.  Incidental,  and  natural  movements 
and  position  of  his  person  when  In  place  for 
the  discharge  of  bis  duties,  was  liable  to 
come  In  fatal  collision  with  It— was  an  ordi- 
nary risk  of  the  service,  and  accepted  by 
Bouldin  upon  entering  and  while  remaining 
therein.  And  this,  thougb  this  yard  was 
used  In  building  and  repairing  cars,  and  ma- 
terial therefor,  as  well  as  dfibris  from  Injured 
cars,  was  often  placed  between  these  swltcb 
tracks;  for  it  might  as  w^  be  said  that  th& 
switchmen  assumed  the  risk  of  Oakley's  di- 
recting or  allowing  an  obstruction  sufficient 
to  wreck  the  engine  to  be  placed  Immediately 
In  front  of  it  while  In  rapid  motion.  It  Is 
not  an  ordinary  risk,  or  one  assumed  by  train- 
men, that  Is  Involved  In  placing  an  obstruc- 
tion so  near  to  the  track  that  tbey  are  liable 
to  be  killed  by  it  while  In  the  customary  and 
careful  performance  of  their  duties,  as  the 
Jury  might  have  found  Bouldin  was  on  this 
occasion.  PeUrce  v.  Clavln,  27  C.  0.  A.  227, 
82  Fed.  650;  Dorsey  v.  Construction  Ck).,  42 
Wis.  683.  Bouldin  had  the  same,  or  better, 
opportimlties  as  had  the  engineer,  to  see  this 
obstruction.  There  was,  as  we  had  said,  a 
general  duty  of  watchfulness  upon  Bouldin  in 
respect  of  all  such  obstructions,— not  such  as 
that  a  failure  to  discover  could  be  said;  as 
niatter  of  law,  to  be  negligence;  still,  such  as 
was  calculated  to  give  the  engineer  some 
assurance  that  he  had  seen  this  one.  Then, 
while  the  engineer  knew  or  had  reason  to  be- 
lieve that  Bouldin  was  on  that  end  of  the 
footboard,  did  he  have  reason  to  believe  that 
Bouldin  was  In  such  particular  position  there- 
on as  that  the  oil  box  would  strike  him?  The 
engine  had  Just  passed  there  witb  a  man  on 
that  end  of  the  board,  as  tbe  engineer  knew; 
and  that  man  had  not  come  In  contact  with 
tbe  box,  as  the  engineer  also  tmew.  There 
were,  of  conrse,  any  number  of  precise  posi- 
tions on  tbat  end  of  tbe  board  which  could 
have  been  occupied  without  exposing  the  per- 
son of  the  switchman  to  collision  with  the 
box.  From  the  point  of  view  of  tbe  engineer, 
there  was  no  more,  we  feel  safe  in  saying, 
than  a  bare  possibility  that  Bouldln's  person 
would  strike  against  the  obstruction,  even  If 
Bouldin  was  not  aware  of  Its  presence;  and, 
when  Is  added  to  this  the  probability  tbat 
Bouldin  was  aware  of  It  can  It  be  said  that 
the  engineer  was  lacking  in  ordinary  care  and 
prudence  in  falling  to  warn  Bouldin  of  the 
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obetrnctlon?  Woald  a  man  of  ordinary  care 
and  prudence  hare  felt  called  npon,  under  all 
the  circumstances,  to  hare  warned  him? 
And  It  la  the  rule  of  ordinary  care  which  ob- 
tains In  this  connection,  not  of  strict  or  of 
the  utmost  care  and  diligence.  Upon  a  very 
careful  consideration  of  the  evidence,  we  hare 
reached  the  conclusion  that  It  shows  beyond 
controversy  a  state  of  facts  upon  which  arose 
no  duty  on  the  part  of  the  engineer  to  give 
Bouldln  notice  of  the  presence  of  this  oil  box, 
and  that  negligence  cannot  be  affirmed  of  his 
failure  to  do  so.  Many  rulings  of  the  court 
on  cliarges  requested,  etc.,  are  in  conflict  with 
this  view,  and  on  account  of  them  the  judg- 
ment must  be  reversed. 

We  do  not  think  there  la  any  merit  in  the 
exceptions  reserved  to  the  rulings  of  the  court 
on  the  competency  of  testimony,  and  we  deem 
It  unnecessary  to  discuss  any  charges  or  other 
matters  not  embraced  In  what  we  have  said 
aboTfc     Reversed  and  remanded. 


an  Ala.  S14) 

ROGERS  T.  BAIOiT  et  aL 
(Snpreme  Court  of  Alabama.     May  17,  1899.) 

ASSIONHKNT  FOR  CREDITORS  —  RECORDING- 
PROPERTY  IN  DIFFERENT  C0UNTIE8— AT- 
TACHMENT CLAIMS  BY  THIRD  PERSON— BS- 
TABLISHMENT-^rUDOMKNT. 

1.  An  assignment,  for  the  benefit  of  creditors, 
•f  property  situate  in  two  connties,  recorded  in 
only  one  ot  the  counties,  does  not  become  oper- 
ative, as  against  the  creditors  of  the  assignor,  as 
to  property  in  the  other  county,  until  recorded 
In  that  county,  under  Code,  |  1004,  reqnirlng 
deeds  of  assignment  to  be  recoraed  in  the  county 
where  the  property  is  situate. 

2.  Where  attached  pnnierty  is  claimed  by  a 
third  person,  who  gives  the  required  claim  bond, 
and  thereafter  the  attaching  creditor  prevails 
•D  a  trial  of  the  right  of  property  between  him 
and  the  claimant,  it  is  error  to  direct  the  issu- 
ance of  an  execution  before  the  retom  of  the 
claim  bond  forfeited. 

3.  On  the  entir  of  judgment  In  favor  of  an  at- 
taching creditor  on  a  trial  of  the  right  of  prop- 
erty between  him  and  a  third  person  claiming 
the  attached  property,  judgment  of  condemnation 
of  the  property  in  suit  may  be  entered,  where 
the  attaching  creditor  has  already  recovered  judg- 
ment in  the  attachment  suit. 

Appeal  from  circuit  court,  Marengo  county; 
John  C.  Anderson,  Judge. 

Attachment  by  W.  E.  Bailey  &  Bro.  against 
W.  D.  Harkness.  '  From  a  judgment  award- 
ing the  property  to  plaintiffs,  John  A.  Rogers, 
elahnant,  appeals.    Modified. 

This  was  a  statutory  txlal  of  the  right  of 
property,  and  arose  in  the  following  manner: 
W.  B.  Bailey  &  Bro.  brought  an  attachment 
snlt  against  W.  D.  Harkness,  and  the  attach- 
ment was  levied  upon  a  stock  of  goods  In  the 
possession  of  the  defendant  In  Marengo  coun- 
ty. Upon  the  levy  of  this  attachment,  the 
appellant,  John  A.  Rogers,  aa  assignee  of 
tbe  defendant  In  attachment,  interposed  a 
dalm  to  said  goods,  and  made  affidavit  and 
executed  a  claim  bond  as  required  by  statute. 
The  nndlsputed  facts  of  the  case  dlsdosed 
on  the  trial  of  the  daim  suit  are  sufficiently 
stated  Id  the  opinion.    The  court,  at  the  re- 


quest of  the  plahitHTs,  gave  the  general  af- 
firmative charge  In  their  behalf,  to  the  giving 
of  which  charge  the  claimant  duly  excepted. 
The  judgment,  as  originally  rendered  by  tha 
comrt,  was  as  follows:  "That  the  plaintiffs 
do  have  and  recover  of  the  claimant  the  prop- 
erty sued  for,  or  its  alternate  value,  $830.64, 
with  their  costs  of  suit  in  this  behalf  expend- 
ed, for  which  damages  and  costs  let  execution 
Issue."  On  motion  of  the  plaintiffs,  the  judg- 
ment entry  in  said  cause  was  amended  nunc 
pro  tunc,  making  the  plaintiffs  recover  of  the 
claimant  the  property  levied  on.  Instead  ot 
that  sued  for,  and  Inserting  in  the  judgment 
entry  a  description  of  said  property,  and  then 
causing  the  judgment  to  read  as  follows: 
"Wherefore  it  is  ordered,  adjudged,  and  de- 
creed that  the  property  above  descrit>ed  bt 
condemned  to  the  satisfaction  of  plaintiffs' 
judgment  in  the  attachment  suit  against  W. 
B.  Harkness,  If  and  when  said  judgment 
should  be  rendered,  for  which  judgment  and 
costs  let  execution  issue." 

McEachln  &  Smith,  for  appellant    B.  H. 

Douglas,  for  appellees. 

DOWDBLL,  J.  This  is  a  case  known  under 
onr  practice  as  a  "sta'tutory  claim  suit,"—* 
trial  of  the  right  of  property  levied  on,  be- 
tween the  plaintiff  in  attachment  and  tha 
claimant,  as  assignee  of  the  defendant  in  at- 
tachment The  Issue,  as  made  np  nnder  the 
direction  of  the  court.  Is  whether  the  prop- 
erty in  dispute  was  subject  to  the  levy.  The 
material  question  in  the  case  turns  npon  the 
construction  of  the  act  of  February  18,  1895 
(Sess.  Acts  1894-86,  p.  814),  and  which  now 
forms  section  1004  of  the  Code.  The  undis- 
puted facts  are  that  the  defendant  In  attach- 
ment carried  on  a  merchandise  business  in 
Gainesville,  Sumter  county,  and  at  Faunsdaie, 
Marengo  county;  having  a  store  and  stock  of 
goods  at  each  place.  On  December  2^  1807, 
he  executed  a  deed  of  assignment  to  the 
claimant,  Rogers,  embracing  in  the  assignment 
both  stocks  of  goods.  The  deed  of  assign- 
ment was  filed  with  the  probate  judge  of 
Sumter  county  on  December  28,  1897,  but  was 
not  filed  with  the  probate  judge  of  Marengo 
county  until  some  time  In  February,  1898. 
The  plaintiffs'  attachment  was  sued  out  and 
levied  on  the  stock  of  goods  at  Faunsdaie,  in 
Marengo  county,  on  December  28,  1897,— the 
day  on  which  the  deed  of  assignment  was 
filed  with  the  probate  judge  of  Sumter.  The 
statute  provides  that  deeds  of  this  character 
shall,  as  soon  as  executed,  be  filed  and  re- 
corded In  the  office  of  the  judge  of  probate  of 
the  county  In  which  the  property  Is  situated, 
and  are  operative  from  the  day  of  the  delivery 
to  the  judge.  The  fair  and  reasonable  inter- 
pretation of  the  statute  Is  that  such  deeds  are 
not  operative  until  delivery  to  the  probate 
judge  for  the  purpose  of  filing  and  record, 
and  then  only  as  to  the  property,  included  m 
the  deed,  which  Is  situate  within  the  county 
where  the  delivery  tor  the  filing  and  record 
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of  the  deed  Is  made.  If  the  deed  embracea 
property  situate  In  two  oi  more  conntlea,  then 
It  iB  essential  to  file  and  record  the  deed  In 
each  of  said  counties,  to  make  It  operative  as 
to  the  property  In  the  respective  counties; 
otherwise,  It  would  only  be  operative  In  the 
county  or  counties  where  filed.  And  It  does 
not  become  operative  upon  the  property  in 
the  county  until  delivery  to  the  probate  Judge 
of  that  county.  This  being  our  construction 
of  the  statute,  the  lien  acquired  by  the  levy 
of  the  attachment  was  prior  to  the  title  ac- 
quired by  the  claimant  under  the  deed  of  as- 
signment With  this  view  of  tlie  case,  It  is 
unnecessary  to  consider  the  other  assignments 
of  error  as  to  mllngs  u];)on  evidence;  for,  if 
Uiere  was  error,  It  was  error  without  injury, 
the  nndispnted  facts  being  as  above  stated. 

The  Judgment  of  the  court,  as  amended 
nunc  pro  tunc,  was  in  all  respects  regular, 
except  In  that  It  ordered  the  Issuance  of  an 
execution  in  advance  of  the  return  of  the 
dalm  bond  forfeited.  The  record  shows  that 
Judgment  had  already  been  rendered  in  the 
original  attachment  suit,  and  therefore  the 
Judgment  of  condemnation  of  the  property  in 
this  suit  was  not  Improper.  Roberts  v.  Bur- 
gess, 85  Ala.  192,  4  South.  7S3.  The  judg- 
ment will  be  here  corrected  in  respect  to  the' 
ordering  of  the  execution  to  issue  before  the 
return  of  the  claim  bond  forfeited,  and,  aa 
corrected,  affirmed. 
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HARRIS  V.  WESTERN  UNION  TEI*  CO. 
(Supreme  Court  of  Alabama.    May  9,  1899.) 

TELHORAPHS  —  DKIAT  IN  TRANSMISSION  — 
CLAIM  FOR  DAUAOB8— PRINTED  RBQULA- 
TION— NOTICE  TO  SENDER— PLEADING— EVI- 
DENCE. 

1.  l%e  sender  of  a  message  is  bonnd  by  the 

S rioted  regulations  on  the  bade  of  the  company's 
lank,  linuting  the  time  for  the  presentment  of 
claims  for  damages  to  60  days  after  the  receipt 
of  the  message  by  the  company. 

2.  In  an  action  for  delay  in  transmitting  a 
message,  a  plea  that  plaintifC  did  not  give  writ- 
ten notice  of  her  claim  of  damage  within  60 
days,  as  required  by  the  regulations  printed  on 
the  company's  blank,  sufficiently  alleges  that 
plaintiff  had  notice  of  tlie  regulation. 

3.  Plaintiff  wrote  a  message  on  plain  paper, 
and  delivered  it  to  defendants  agent  for  trans- 
mission, but  the  agent,  without  authority  from 
plaintiff,  pasted  the  message  on  one  of  defend- 
ant's blanks,  on  wlilch  was  a  printed  regulation 
requiring  claims  for  damages  to  lie  filed  in  60 
days.  Bdd,  that  plaintiff,  who  had  no  knowl- 
edge of  the  regulation,  was  not  bonnd  thereby. 

Appeal  from  city  court  of  Montgomery; 
John  G.  Winter,  Judge. 

Action  by  Mary  Harris  against  the  Western 
Union  Telegraph  Company.  There  was  Judg- 
ment for  defendant,  from  which  plaintiff  ap- 
peals.   Reversed. 

To  the  special  plea,  the  plaintiff  demurred 
upon  the  following  grounds:  "(1)  That  this 
Is  an  action  to  recover  damages  for  the  breach 
of  a  public  duty  of  defendant,  which  was  caus- 
ed by  its  Inexcusable  carelessless  and  negli- 


gence, and  no  rule  or  regulation  of  defendant 
can  limit  Its  liability  for  such  Inexcusable 
carelessness  and  negligence,  but  any  attempt 
to  make  eucb  limitation  is  against  public  poli- 
cy and  void.  (2)  That  this  case  is  an  action 
for  damages,  brought  by  plaintiff  against  the 
defendant,  for  the  violation  of  a  duty  growing 
out  of  a  contract  made  by  it  with  plaintiff, 
and  also  Incumbent  upon  it  to  perform  as  a 
duty  to  the  public,  and  such  duty  Is  charged 
to  have  been  violated  In  an  inexcusably  care- 
less and  negligent  manner;  and  the  fact  that 
defendant  attempted,  by  any  stipulation,  to 
limit  its  liability  for  any  such  negligence  and 
carelessness,  Is  no  defense  to  plalnttflT's  claim. 
(3)  That  there  Is  nothing  in  the  defendant's 
said  plea  to  show  that  plaintiff,  at  the  time  of 
sending  such  message,  was  aware  of  the  said 
limitation  set  out  in  said  plea,  if  any  such  ex- 
isted." This  demurrer  was  overruled,  and  the 
trial  was.  had  upon  Issue  Joined  upon  the 
pleas.  The  facts  of  the  case  are  sufiSciently 
stated  in  the  opinion.  Upon  the  court's  giv- 
ing the  general  afiirmatlve  charge  in  favor  of 
the  defendant,  at  Its  request,  the  plaintiff  duly 
excepted.  There  were  verdict  and  judgment 
for  the  defendant  The  plaintiff  appeals,  and 
assigns  as  error  the  several  rulings  of  the  trial 
conrt  to  which  exceptions  were  reserved. 

Gordon  Macdonald,  for  appellant  Geo.  H. 
Fearons,  J.  M.  Falkner,  and  Bay  Rushton,  for 
appellee. 

McCI^ELLAN,  0.  J.  This  action  is  prose- 
cuted by  Mary  Harris  against  the  Western 
Union  Telegraph  Company,'  and  sounds  in 
damages  for  the  negligent  failure  of  the  de- 
fendant to  promptly  transmit  and  deliver  to 
plaintiff's  brother  at  Milton,  Fla.,  a  telegram 
sent  by  her  from  Montgomery,  Ala.,  and  for 
the  transmission  and  delivery  of  which  she 
paid  defendant's  agent  Defendant  pleaded 
the  general  Issue,  and  the  following  special 
plea:  "(2)  Defendant  avers  that  at  the  time 
said  alleged  telegram  was  received  by  it  for 
transmission,  and  for  a  long  time  prior  there- 
to, it  had  in  force  a  rule  that  all  messages 
received  by  It  should  be  sent  on  one  of  Its 
blanks,  and  subject  to  a  contract  on  the  back 
of  said  blanks,  which  said  rtale  was  a  reasona- 
ble one.  That  the  alleged  message  was  writ- 
ten on  one  of  the  defendant's  blanks,  and  sub- 
ject to  the  contract  expressed  on  said  blank, 
and  that  part  of  said  contract  was  in  the  fol- 
lowing language:  'The  company  will  not  be 
liable  for  damages  or  statutory  penalties  In 
any  case  where  the  claim  Is  not  presented  In 
writing  within  sixty  days  after  the  message 
is  filed  with  the  company  for  transmission.' 
And  defendant  avers  that  no  claim  for  dam- 
ages was  presented  to  It  within  sixty  days 
after  said  alleged  message  was  filed  with  the 
company  for  transmission." 

The  rule  here  set  out  is  a  reasonable  one. 
It  does  not  limit  the  defendant's  liability  for 
negligence,  as  the  demurrer  to  the  plea  as- 
sumes, but  only  requires  reasonable  notice  to 
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the  defendant  of  dalms  for  damages.  Nor  is 
the  plea  open  to  the  further  objection,  taken 
by  the  demurrer,  that  It  does  not  show  that 
plaintiff  was  aware  of  the  rule  at  the  time 
the  message  was  sent.  The  averment  that 
tfie  message  was  written  on  one  of  defend- 
ant's blanks,  uiwn  which  the  requirement  for 
notice  of  damages  within  GO  days  was  printed, 
and  was  sent  subject  to  the  contract  express- 
ed thereon,  of  which  this  requirement  was  a 
X)art,  is  the  equivalent  of  an  averment  of  no> 
ttee  of  the  rule  on  plaintlfTs  part  The  de- 
murrer to  the  plea  was  therefore  properly 
overruled. 

The  evidence,  without  conflict,  supported 
the  complaint.  Bat  the  court  gave  the  a£9rm- 
ative  charge  for  the  defendant,  upon  the  the- 
ory that  it  had  proved  this  speeial  plea;  and 
whether  the  evld^ce,  without  controversy, 
does  support  the  plea.  Is  the  only  question 
for  our  consideration.  We  do  not  think  it 
does.  Our  conclusion  is  tliat  there  was  a  fall- 
ore  of  proof  that  the  message  was  written 
upon  one  of  the  blanks  of  the  defendant,  and 
hence  a  failure  to  show  that  plaintiff  made 
the  tqpeclal  contract  set  up  in  the  i^ea.  The 
uncontroverted  evidence  was  that  plaintiff 
had  the  message  written  on  a  plain  piece  of 
white  paper,  not  upon  a  blank  of  the  com- 
pany at  all;  that  she  then  gave  the  message, 
thus  written  and  signed  by  her,  and  also  mon- 
ey to  pay  tot  its  transmission,  to  one  Johnson, 
to  carry  and  Deliver  it  to  the  office  of  the  de- 
fendant for  transmission,  and  to  pay  for  the 
same;  that  Johnson  did  carry  the  message 
to  defendant's  office,  and  there  delivered  It  to 
one  of  defendant's  agents,  in  its  original  form 
and  condition,  and  paid  to  such  agent  the 
charges  for  its  transmission;  that  said  agent 
received  the  message  from  Johnson,  and  also 
the  charges,  and  thereupon,  of  bis  own  mo- 
tion, pasted  the  plain  white  paper  on  which 
the  message  was  written  onto  one  of  defend- 
ant's teleg^raph  blanks.  Neither  the  plaintiff 
nor  said  J<dinson  knew  anything  about  the 
company's  requirement  that  messages  should 
be  written  on  its  blanks,  nor  of  the  stipula- 
tion printed  on  said  blanks  that  notice  of 
claims  should  be  given  within  60  days,  etc., 
either  at  the  time  the  message  was  delivered 
to  defendant  nor  at  any  other  time  prior  to 
the  trial  of  the  case,  nor  was  there  any  evi- 
dence tending  to  show  that  they  had  any 
knowledge  or  notice  of  the  rule  or  of  the  stip- 
ulation on  tne  blanks.  But  It  Is  insisted  for 
appellee  that  the  defendant's  employs  who  re- 
ceived the  message  and  the  cliarges  therefor 
from  Johnson,  or  iiwxx  the  plahitiff  through 
Johnson,  acted  as  the  agent  for  Johnson,  and 
tac  the  idaintiff.  In  pasting  the  original  mes- 
sage onto  one  of  defendant's,  blanks,  and 
thereby  bound  the  plaintiff,  by  the  stipulation 
expressed  on  the  blank,  and  this,  we  suppose, 
'.s  the  view  adopted  by  the  trial  court.  We 
cannot  admit  this  contention  or  adopt  this 
view.  The  business  of  this  employ^  was  to 
receive  the  message  from  Johnson  and  the 
charges  for  its  transmission.    If  the  mes- 


sage was  not  In  the  form  required  by  the  de- 
fendant, he  should  have  declined  to  receive 
it  until  put  in  that  form,  or  until,  having  call- 
ed Johnson's  attention  to  the  requirement,  the 
latter  had  authorized  him,  impliedly  or  other- 
wise, to  make  It  conform  to  the  rule.  When 
he  accepted  the  message,  written,  as  It  was, 
on  a  piece  of  plain  paper,  unaccompanied  by 
any  stipulations  or  words,  save  those  only  of 
the  message  itself,  and  accepted  payment  of 
the  toll  for  its  transmission,  thai  there  was 
upon  that  Instant  a  contract  on  the  part  of 
the  company  to  send  that  message  promptly 
to  the  plaintifTs  brother,  and  for  a  breach  of 
that  contract,  or  for  a  breach  of  duty  aris- 
ing from  the  contract,  the  plaintiff  had  the 
remedies  which  the  law  gave  her,  unimpaired 
and  unaffected  by  the  rule  and  stipulation 
now  pleaded  against  her,  since  she  had  neither 
notice  of  the  rule  nor  of  the  stipulation,  and 
therefore  cannot  be  held  to  have  impliedly  au- 
thorized defendant's  employ^  to  conform  her 
message  to  the  rule,  nor  to  have  Incorporated 
the  terms  of  the  stipulation  expressed  on  the 
blank,  of  the  existence  of  which  she  was  en- 
tirely ignorant,  into  the  contract  which  she  in 
fact  made.  It  is  not  for  us  to  say,  nor  was  It 
for  the  Jury  to  say,  but  that  had  she  been 
apprised  of  all  the  stipulations,  or  of  this 
stipulation,  expressed  on  defendant's  blanks, 
she  might  have  declined  to  enter  into  the  con- 
tract at  all;  but  we  may  at  least  say  that  she 
had  a  right  to  decline,  and  that  she  cannot 
be  bolden  to  a  stipulation  which  was  not  em- 
braced In  the  contract  she  did  make  merely 
because  it  was  defendant's  role,  unknown  to 
her,  to  require  persons  in  her  attitude  to  enter 
into  the  stipulation,  or  because  the  defendant, 
after  making  a  contract  with  her  that  did  not 
embrace  the  stipulation,  pasted  her  message, 
which  in  itself  was  not  clogged  by  any  spe- 
cial conditions  whatever,  onto  a  printed  blank, 
which  contained  special  limitations  and  re- 
quirements. This  does  not  fall  within  that 
class  of  cases  where  the  agent  of  a  telegraph 
company  performs  some  service  for  the  sender 
of  a  message,  and  In  respect  of  which  he  Is 
held  to  be  the  agent  of  the  sender.  Here  the 
message,  as  originally  prepared,  was  received 
by  the  company,  as  also  the  charges  for  its 
transmission.  There  was  nothing  further  to 
be  done  by  or  for  the  sender.  Upon  this  the 
duty  of  transmission  was  on  the  defendant, 
and  it  had  been  paid  for  Its  performance. 
Whatever  else  was  done  with  or  about  the 
message  was  the  act  of  the  defendant's' em- 
jdoyfi,  and  whether^  in  respect  of  such,  ht  is 
to  be  considered  the  agent  of  the  defendant, 
he  was  certainly  not  the  agent  of  the  plaintiff. 
The  complaint  having  been  proved  without 
conflict  in  the  testimony,  and  the  defendant 
having  failed  to  adduce  any  evidence  support- 
ing a  material  averment  of  the  special  idea, 
the  affirmative  charge  should  have  been  given 
for  idaintiff,  and  not,  as  it  was,  for  the  de- 
fendant. The  question  of  the  damages  recov- 
erable under  the  complaint  does  not  arise  on 
this  appeal.    Beyegxed  and  remanded. 
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HANOVER  FIRE  INS.  00.  t.  CRAWFORD. 
CRAWFORD  T.  HANOVER  FIRE  INS.  00. 
(Supreme  Court  of  Alabama.     May  16,   1890.) 

INSURANCE— DIVISIBILITY  OF  CONTRAOT— 
IRON-SAFE  CLAUSE. 
Where  a  policy  recites  a  grosa  premium  paid 
for  insurance  m  the  sum  of  $1,750  "on  the  fol- 
lowing described  property":  $700  on  building, 
$1,000  on  stock  of  goods  therein,  and  $50  on 
fixtures  therein,  a  breach  of  the  iron-safe  clause 
does  not  preclude  a  recovery  for  the  building 
and  fixtures. 

Appeals  from  circnit  court,  Montgomery 
county;  John  R.  Xjrson,  Judge. 

This  action  was  brought  by  W.  H.  Craw- 
ford against  the  Hanover  Fire  Insurance 
Company,  and  counted  upon  a  policy  of  Are 
Insurance  which  had  been  Issued  by  the  de- 
fendant to  the  plaintiff.  The  policy  stated 
that  the  Insurance  was  $700  on  the  building 
occupied  as  a  store,  $1,000  on  the  stock  of 
goods  while  contained  In  said  described  build- 
ing, and  $50  on  the  furniture  and  fixtures. 
The  said  policy  contained  the  conditions  usu- 
al to  fire  Insurance  policies,  Including  what 
Is  known  as  the  "Iron-safe  clause."  There 
was  much  pleading  In  the  case;  but,  under 
the  opinion  on  this  appeal,  It  Is  unnecessary 
to  set  out  the  pleading  In  detail.  It  was  ad- 
mitted that  there  was  a  breach  of  the  condi- 
tion of  the  policy  designated  as  the  "Iron-safe 
clause."  Upon  the  Introduction  of  all  the 
evidence, .  the  court,  at  the  request  of  the 
plaintiff,  gave  to  the  Jury  the  following  writ- 
ten charges:  (1)  "If  the  Jury  believe  the  evi- 
dence, they  will  find  for  the  plaintiff  to  the 
extent  of  the  Insurance  on  the  building,  if  the 
jury  are  further  satisfied  from  the  evldmce 
that  said  building  was  worth  as  much  as 
$1,000,  and  will  find  for  the  plaintiff  to  the 
extent  of  the  Insurance  on  the  fixtures.  If  the 
jury  is  satisfied  from  the  evidence  that  the 
said  fixtures  were  worth  as  much  as  $100." 

(2)  "If  the  jury  believe  the  evidence,  they 
wHI  find  for  the  plaintiff  to  the  extent  of  the 
Insurance  on  the  building  and  fixtures,  if  the 
evidence  further  shows  that  said  building 
was  worth,  after  deducting  onenfourth  of  Its 
value,  as  much  as  it  was  insured,  for.  If  the 
evidence  further  shows  that  said  fixtures 
were  worth,  after  deducting  one-fourth  of 
their  value,  as  much  as  they  were  Insured 
for,  their  verdict  should  be  for  the  amount 
of  Insurance  on  said  building  and  fixtures, 
with  interest  thereon  from  April  27,  1895." 

(3)  "If  the  Jury  bdleve  the  evidence,  they  will 
find  for  the  plaintiff  to  the  extent  of  three- 
fourths  of  the  value  of  the  building  and  fix- 
tures Insured  to  the  extent  of  the  Insurance  on 
them,  and  interest  thereon  from  April  27, 1893." 
To  the  giving  of  each  of  these  charges  the 
defendant  separately  excepted.  The  court,  at 
the  request  of  the  defendant,  gave  to  the  Jury 
the  following  written  charges,  to  the  giving  of 
eadi  of  which  the  plaintiff  separately  excepted: 
(a)  "If  the  jury  believe  the  evidence  in  this 
case,  they  must  find  for  the  defendant  as  to 
the  value  of  the  stock  of  goods."    (b)  "Al- 


though the  Jury  may  believe  from  the  evi- 
dence that  three-fourths  of  the  value  of  the 
storehouse  was  $700,  yet,  if  they  further  be- 
lieve from  the  evidence  that  three-fourths  of 
the  value  of  the  fixtures  was  less  than  $50, 
then  they  cannot  find  for  the  plaintiff  for  the 
amount  for  which  both  the  storehouse  and  fix- 
tures were  insured,  with  Interest  from  April 
27,  1895."  The  defendant  requested  die 
court  to  give  to  the  jury  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  asked: 
(c)  "If  the  jury  believe  the  evidence  In  this 
case,  they  will  find  for  the  defendant"  (d> 
"If  the  jury  believe  the  evidence  In  this  ease, 
they  must  find  for  the  defendant  as  to  the 
value  of  the  storehouse."  (e)  "If  the  jury 
believe  the  evidence  In  this  case,  they  must 
find  for  the  defendant  as  to  the  value  of  the 
fixtures."  There  was  judgment  for  the  plain- 
tiff, allowing  him  to  recover  the  value  of  the 
storehouse  and  the  fixtures  therein,  and  the 
judgment  entered  In  favor  of  the  defendant 
as  to  the  value  of  the  stock  of  goods.  The 
plaintiff  and  the  defendant  each  prosecute 
the  present  appeal,  and  assign  as  error  tho 
rulings  of  the  trial  coturt  to  which  they  each, 
respectively,  reserved  exceptions.    Affirmed. 

Thos.  H.  Watts,  for  plaintiff.  Tompkins  & 
n;oy,  for  defendant. 

McCLEIXiAN,  C.  J.  The  plaintiff  In  the 
court  below  brought  suit  against  the  defend- 
ant upon  a  policy  of  insurance.  In  which  he 
was  allowed  to  recover  the  value  of  the  shwre- 
house  and  fixtures  therein,  two  of  the  sub- 
jects covered  by  the  policy,  and  not  permitted 
to  recover  the  value  of  the  stock  of  goods 
kept  in  the  house  on  account  of  his  failure  to 
comply  with  that  provision  of  the  policy 
known  as  the  "iron-safe  clause."  Both  plain- 
tiff and  defendant  prosecute  appeals  to  this 
court  from  the  judgment. 

The  defendant's  assignments  of  error  are 
determinable  upon  the  decision  of  the  ques- 
tion as  to  whether  the  policy  with  respect  to 
the  three  subjects  of  insurance,  to  wit,  the 
house,  the  fixtures,  and  the  goods,  is  divisible, 
so  as  to  allow  the  plaintiff  to  recover  the 
value  of  the  hotise  and  fixtures,  notwith- 
standing his  admitted  breach  of  that  condi- 
tion of  the  policy  above  referred  to  and  desig- 
nated as  the  "iron-safe  clause."  The  policy 
Is  one  contract,  containing  many  conditions, 
warranties,  and  representations.  It  recites  a 
gross  premium  paid  for  the  consideration  of 
indemnifying  the  plaintiff  against  loss  or 
damage  by  flre  to  an  amount  not  exceeding 
$1,750  to  the  following  described  property: 
$700  on  two-story  shingle-roof  building,  eta, 
while  occupied  as  a  general  store,  etc.;  $1,000 
on  his  stock  of  merchandise,  consisting  of 
dry  goods,  groceries,  hardware,  etc,  while 
contained  in  said  building;  $50  on  store  and 
office  furniture  and  fixtures,  etc.,  contained  in 
said  building.  It  does  not  necessarily  follow 
that  because  all  the  items  Insured  are  cov- 
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ered  by  one  policy  a  breach  of  a  condition 
subsequent  In  the  policy  will  avoid  It  as  to 
all  the  Items  or  subjects  covered,  and,  Indeed, 
It  does  not  necessarily  follow  that  because 
there  are  many  Items  or  subjects  Insured  by 
the  policy  It  may  not  be  avoided  as  to  all  of 
them.  Whether  either  of  these  results  flows 
from  a  breach  of  a  ccmdltlon  In  a  policy  must 
depend  upon  the  nature  and  character  of  the 
condition  and  the  purpose  to  be  accomplished. 
They  are  usually  adopted  by  Insurance  com- 
panies to  protect  themselves  against  frand, 
and  they  have  been  recognized  and  enforced 
by  the  courts  as  valid  stipulations  whenever 
they  are  reasonable.  Whenever  nothing  but 
Injustice  will  be  accomplished  by  the  enforce- 
ment of  a  condition,  the  courts  cannot  pre- 
BTime  that  it  was  the  Intention  of  the  parties 
to  have  so  contracted  as  to  that  particular 
Item  of  property  insured.  The  law  will  be 
guided  by  a  respect  to  general  convenience 
and  equity,  and  by  the  good  sense  and 
reasonableness  of  the  particular  case,  for  It 
must  be  supposed  that  It  was  the  Intention 
of  the  inxtles  that  such  construction  should 
take  place.  In  the  case  of  Insurance  Co. 
V.  AUen  (Ala.)  24  South.  399,  this  court  held 
the  Iron-safe  clause  to  be  a  condition  sub- 
sequent This  covenant  and  promissory  war- 
ranty imjposed  npon  the  insured  the  duty 
to  take  a  complete  Itemized  Inventory  of 
bis  stock  of  goods  within  80  days  of  the  Is- 
suance of  the  policy,  unless  such  inventory 
had  been  taken  within  12  months  prior 
to  the  date  of  Its  issuance,  and,  at  all  events, 
to  take  this  Inventory  at  least  every  12 
months  from  the  time  of  the  taking  of  the 
last  one.  It  also  exacted  of  him  that  he  keep 
a  set  of  books,  which  shall  clearly  and  plainly 
inresent  a  complete  record  of  business  trans- 
acted, including  all  purchases,  sales,  and  ship- 
ments, both  for  cash  and  credit,  from  date  of 
inventory,  and  during  the  continuance  of  the 
policy.  He  was  required  to  keep  these  books 
and  Inventory,  and  also  the  last  preceding  in- 
ventory If  such  has  been  taken,  securely  lock- 
ed in  a  fireproof  safe  at  night,  and  at  all 
times  when  the  building  mentioned  in  the 
policy  is  not  actually  open  for  business,  or, 
failing  In  this,  the  assured  will  keep  his  books 
and  inventories  in  some  place  not  exposed  to 
a  fire  which  wlU  destroy  the  storehouse.  It 
l8  further  provided  that,  In  the  event  of  his 
failure  to  produce  his  books  and  inventories 
for  the  Inspection  of  the  defendant  company, 
the  policy  shall  become  null  and  void,  etc. 
The  purpose  of  Incorporating  this  condition 
In  the  policy  is  patent  from  Its  language. 
That  It  was  never  within  the  contemplation 
of  the  parties  that  the  books  or  Inventory 
were  to  contain  any  item  with  reference  to 
the  bnlldlng  or  fixtures  is  beyond  cavil.  The 
preservation  of  them  was  solely  and  exclu- 
sively for  the  purpose  of  ascertaining  the 
value  of  the  stock  of  goods  covered  by  the 
policy  In  case  of  fire.  They  were  the  best 
evidence  of  this  fact,  and,  if  correctly  kept, 
would  famish  an  unerring  guide  by  which 
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the  amount  of  defendant's  liability  as  to  the 
goods  destroyed  could  have  been  ascertained. 
Besides,  they  stood  as  a  barrier  to  the  per- 
petration of  any  fraud  by  the  assured  with 
respect  to  the  quantum  and  value  of  the 
goods  destroyed.  No  such  considerations 
could  be  Invoked  as  to  the  application  of  this 
condition  to  the  other  subjects  of  insurance  in 
the  policy.  Nor  can  It  be  fairly  said  that  this 
condition  entered  Into  the  Inducement  on  the 
part  of  the  defendant  to  issue  the  policy.  It 
was  not  shown  that  the  rate  of  insurance  up- 
on the  house  and  fixtures  would  have  been 
greater  had  the  assured  not  Included  his  stock 
of  goods  in  the  policy,  or  that  a  dliferent  rate 
was  charged  upon  the  separate  valuation  of 
each  subject  Furthermore,  we  are  unable  to 
see  how  a  failure  to  comply  with  the  condi- 
tion could  possibly  affect  the  risk  upon  the 
building  and  fixtures.  If  broken  by  the  as- 
sured, and  a  loss  occurs  by  fire,  the  assured 
loses  the  value  of  his  goods,  and  this,  too, 
whether  the  fire  is  occasioned  by  his  willful- 
ness, neglect,  accident  or  the  incendiarism  of 
another.  There  could  then  be  no  Inducement 
for  him  to  destroy  the  building,  or  the  build- 
ing and  Its  contents.  Unlike  the  case,  in  this 
respect,  where  there  is  a  misrepresentation 
as  to  ownership  of  a  building  containing  ma- 
chinery more  or  less  attached  to  the  building, 
and  both  the  building  and  machinery  are  the 
subjects  of  Insurance  in  the  same  policy. 
Here  we  can  weU  see  how  the  hazard  or  risk 
upon  the  machinery  would  be  increased  if 
there  was  a  false  warranty  as  to  the  owner- 
ship of  the  building.  The  assured  might  be 
induced,  if  allowed  to  recover  for  loss  of  ma- 
chinery, notwithstanding  his  false  warranty, 
which  would  deprive  of  the  right  to  recover 
for  the  loss  of  the  bouse,  to  destroy  the  house 
for  the  purpose  of  getting  the  insurance  upon 
the  machinery.  We  are  aware  that  in  many 
of  the  states  it  is  held  that  a  iwlicy  like  the 
present  one  Is  an  entire  contract,  and  a  false 
warranty  will  avoid  the  entire  policy.  lA 
others  the  rule  is  different,  and,  unless  the 
false  warranty  is  of  such  a  nature  as  to  In- 
crease the  hazard  or  risk  assumed  by  the  in- 
surance company  as  to  all  the  subjects  sepa- 
rately valued,  the  assured  Is  allowed  to  re- 
cover for  the  loss  or  destruction  by  Are  of 
those  not  falling  under  the  Influence  of  this 
construction.  This  latter  rule  Is  declared  by 
the  courts,  holding  it  to  be  the  fairer  one  and 
more  clearly  carrying  out  the  intention  of  the 
parties  to  the  contract.  Whatever  may  be 
the  rale  as  to  the  effect  of  false  warranties, 
we  are  clearly  of  the  opinion  that  the  condi- 
tion under  consideration,  as  to  its  application, 
cannot  by  any  rule  of  construction  consonant 
with  Justice  and  reason  and  the  manifest  In- 
tention of  the  parties  be  made  to  so  apply  to 
the  building  and  fixtures  as  that  a  breach  of 
It  woold  defeat  his  recovery  for  their  loss. 

In  the  case  of  Assurance  Co.  v.  Feibel- 
man  (Ala.)  23  South.  759,  the  policy  of  insur- 
ance contained  separate  valuations  made  of 
the  fixtures,  wines,  llqaors,  etc.,  and  the  pool 
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tables  of  the  assured.  The  company  Insisted 
that  the  assured  bad  avoided  the  policy  en- 
tirely by  giving  a  mortgage  upon  three  of  the 
pool  tables,  in  violation  of  one  of  the  condi- 
tions contained  in  the  policy.  This  court  held 
that  the  Insurance  as  to  each  ot  the  subjects 
was  divisible,  and  that  the  assured  might  re- 
cover for  the  loss  of  the  other  items,  notwith- 
standing he  had  avoided  the  policy  as  to  the 
pool  tables.  In  support  of  this  view,  In  addi- 
tion to  the  authorities  therein  cited,  we  find 
that  in  Clark  v.  Insurance  Co.,  6  Cush.  342, 
the  supreme  court  of  Massachusetts  held  that 
thp  alienation  by  the  assured  of  his  shop, 
after  the  issuance  of  the  policy,  did  not  avoid 
the  policy  upon  his  tavern  covered  by  the 
same  policy,  they  each  being  separately  val- 
ued; also  that  in  Speagle  v.  Insurance  Co. 
(Ky.)  31  S.  W.  283,  the  supreme  court  of  Ken- 
tudcy  held  that,  where  four  dwelling  houses 
Insured  were  burned,  the  fact  that  two  of 
them  were  unoccupied,  thus  vitiating  the  pol- 
icy as  to  them,  does  not  prevent  recovery  for 
the  other  two,  which  were  occupied.  The 
case  of  Mitchell  v.  Insurance  Oo.  (Miss.)  18 
South.  86,  decided  by  the  supreme  court  of 
Mississippi,  is  directly  in  point  The  court 
said:  "The  requirement  of  the  iron-safe 
clause  Is  that  the  last  inventory  and  the  books 
of  account  of  sales  and  purchases  shall  be 
kept  in  such  safe,  or  in  some  secure  place  oth- 
er than  the  premises  where  the  Insured  prop- 
erty was  kept,  and  that  a  failure  to  produce 
the  Inventory  and  books  after  loss  shall  avoid 
the  policy;  but  all  this  has  reference  only  to 
such  articles  of  merchandise  as  constitute  the 
stock  In  trade.  The  store  fixtures  and  fur- 
niture and  the  restaurant  furniture.  Including 
the  cooking  stove,  were  never  designed  to  be 
embraced  in  the  Inventory  of  the  stock  on 
hand,  or  to  be  entered  and  carried  in  the 
books  of  account,  showing  purchases  and 
sales  of  goods  by  the  insured.  As  to  these 
the  policy  was  not  avoided  by  appellant's  fail- 
ure to  observe  the  iron-safe  clause.  The  con- 
tract was  divisible,  and  it  may  be  true  that 
appellant  could  be  defeated  of  a  recovery  for 
the  sum  for  which  the  stock  of  goods  was  in- 
sured, and  yet  might  have  been  entitled  to 
recover  for  the  furniture  and  fixtures  of  the 
store  and  restaurant  The  case  Is  not  to  be 
confounded  with  those  in  which  any  recovery 
for  any  part  of  the  sum  insured  has  been  de- 
nied because  of  misrepresentations  or  fraud 
of  the  insured." 

The  evidence  was  without  dispute  that  the 
plaintiff  allowed  his  books  to  remain  In  the 
building  In  which  be  carried  on  the  business 
of  general  merchandise,  and  that  they  were 
destroyed  by  the  fire  which  destroyed  the 
building,  fixtures,  and  stock  of  general  mer- 
chandise. That  he  avoided  the  policy  as  to 
the  stock  of  merchandise  by  so  doing  is  not 
questioned  by  him,  and  he  is  not  entitled  to 
recover  for  their  loss,  unless  the  defendant 
waived  his  breach  of  the  condition.  It  Is  in- 
sisted, however,  by  plaintiff  that  the  evidence 
shows  a  waiver.    The  evidence  relied  upon 


as  establishing  this  contention  Is  In  certain 
letters  written  by  the  agent  of  defendant  to 
the  plaintiff  and  his  principal,  and  letters 
written  by  defendant  to  this  agent  with  ref- 
erence to  the  loss  under  the  policy  sued  upon. 
In  none  of  them  do  we  find  any  recognition 
by  the  defendant  or  Its  agent  of  any  liability 
to  the  plaintiff,  but  on  the  contrary,  there  is 
in  many  of  them  a  denial  of  all  liability.  In 
the  only  two  letters  received  by  plaintiff  the 
liability  of  the  defendant  Is  expressly  denied, 
for  the  reason  therein  stated  that  he  had 
failed  to  comply  with  this  condition  of  the 
iwlicy.  The  evidence  upon  this  point  in  our 
opinion,  was  not  as  forceful  as  it  was  la  the 
case  of  Insurance  Co.  t.  Allen,  supra,  in 
which  this  court  held,  as  a  matter  of  law, 
there  was  no  waiver  of  the  breach  of  the  con- 
ditions and  covenants  of  the  policy.  What 
we  have  said  renders  it  unnecessary  to  con- 
sider the  rulings  upon  the  pleadings  In  the 
cause.  The  evidence  being  without  dispute 
upon  the  two  propositions  discussed  by  us, 
there  was  no  error  committed  by  the  trial 
court  of  which  the  plaintiff  or  defendant  can 
complain.  Judgment  affirmed  on  each  ai»- 
peaL 


(in  Ala.  ITt) 
MARBURT  LUMBER  CO.  t.  WBSTBROOK. 
(Supreme  Court  of  Alabama.     May  11,  188G.) 

PARENT  AND  CHILD— MASTER  A^^)  SBRVANI^ 

NBOLiaBNCB—PLBADINa— INSTRUCTIONS. 

1.  In  an  action  for  damages  for  putting  plain- 
tiff's minor  son  to  work  at  a  dangerous  place, 
without  her  consent  whereby  he  was  injured, 
the  question  of  negligence  and  oontributoir  neg- 
ligence are  immaterial. 

2.  Where  a  demurrer  to  a  plea  tendering  an  im- 
material issue  is  overruled,  and  plaintiff.  Instead 
of  declining  to  plead  farther,  takes  issue  on  the 
plea,  and  goes  to  trial,  the  issue  is  made  mate- 
rial. 

3.  The  general  afflrmatlve  charee  cannot  be 
given  when  the  evidence  is  conflicting. 

4.  The  giving  of  an  abstract  proposition  in  the 
charge  Is  not  reversible  error. 

5.  The  head  block  of  a  log  carriage  in  a  saw- 
mill was  set  bj  turning  a  wheel  at  the  rear  end  of 
the  carriage,  which  pushed  the  log  in  position 
to  be  cut.  Thi»  doty  was  properly  performed  by 
standing  on  the  floor  of  the  mill,  bnt  It  might  be 
performed  by  riding  on  the  carriage,  and  turn- 
ing the  wheel  from  that  poBltion.  Held,  that  it 
was  a  dangerous  place  In  which  to  set  a  boy  14 
years  old  to  work,  thou^  it  might  not  have  been 
sudi  to  a  person  of  mature  years. 

6.  The  turning  of  the  wheel  was  as  dangerous 
a  position  to  the  boy  as  that  of  carrying  stacker 
sticks  at  the  mill;  and,  furthermore,  a  charge 
that  it  was  not  a  more  dangerous  one  was  prop- 
erly refused. 

7.  Consent  of  the  hoy's  parent  to  his  being  em- 

Eloyed  to  carry  stacker  sticks  was  not  consent  to 
is  working  at  the  wheel. 

8.  The  parent  did  not  impliedly  consent  to  the 
employment  at  the  wheel  because  she  knew  that 
the  boy  worked  at  the  mill,  and  made  no  oblec- 
tion,  where  she  did  not  know  that  he  was  employ- 
ed at  the  wheel,  and  he  had  previously  been  em- 
ployed at  the  mill,  with  her  consent  at  othei 
worlc 

9.  In  determining  whether  a  place  to  work  Is 
dangerous  to  a  boy  14  years  of  age,  tiie  jury  may 
consider  the  instmcts  and  disposition  of  a  boy 
of  that  age. 

10.  In  an  action  by  a  parent  for  damages  for 
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Betting;  a  minor  boh  at  work  In  a  dangeroDB 
place,  where  the  defense  was  pUiinttfTB  consent 
to  employment,  and  contributory  negligence  of 
the  son,  a  charge  that.  If  plaintiff  consented,  and 
the  son  was  negligent,  she  could  not  recover, 
was  erroneous  in  not  stating  that  the  son's  neg- 
ligence most  hare  proximately  eontribsted  to 
the  injury. 

Appeal  ftom  ctrenlt  cotirt,  Autauga  county; 
N.  D.  Denaon,  Jndge. 

Action  by  M.  C.  Weatbrook  agalnat  tbe 
Marbury  Iiumba  Oompany.  From  a  Jndg- 
ment  for  plalntiflC.  defendant  appeala.  Af- 
finned* 

Thecomidaint  contained  two  counts,  tlie  Bub- 
Btance  of  which  la  stated  In  the  opinion.  The 
defendant  pleaded  the  general  issue  and  aeT- 
eral  special  plena  Betting  up  contributory  neg- 
ligence of  tbe  plalntllTB  son,  Guy  Westbrook. 
Among  these  pleas  were  tbe  following:  "Sec- 
ond. Defendant  eaya  plalntifTs  minor  son 
was  engaged  by  defendant  to  work  In  and 
abont  said  mlU  by  and  with  the  consent  of 
plaintiff,  and  that  said  plaintiff's  son,  Guy 
Weatbrook,  waa  negligent  in  and  about  the 
performance  of  his  duties,  in  that  he  was  at 
the  time  riding  upon  the  log  carriage,  which 
was  a  highly  dangerous  position,  when  he 
should  have  been  standing  upon  the  ground 
or  floor  of  said  mlU,  which  was  a  safe  place, 
and  the  place  where  bis  duties  called  him; 
which  said  negligence  contributed  proximate- 
ly to  the  injury  complained  of.  Third.  The 
defendant  further  aays  that  plaintiff  consent- 
ed to  the  employment  of  her  minor  son  by  tbe 
defendant,  and  that  at  tbe  time  the  said  Guy 
Westbrook  was  Injnred  he  negligently  al- 
lowed his  feet  to  hang  down  off  the  log  c&r^ 
rlage  upon  which  be  was  riding,  and  get  un- 
der or  between  the  wheels  on  said  log  car- 
riage, which  said  negligence  contributed 
proximately  to  the  Injury  complained  of." 
On  the  trial  of  the  cause  the  plaintiff  intro- 
duced evidence  tending  to  show  tbat  at  the 
time  of  the  accident  her  aon,  Guy  Westbrook, 
was  not  quite  14  years  of  age,  and  tbat  he 
was  employed  by  tbe  defendant  in  its  saw- 
mlil,  and  that  he  was  engaged  in  setting  the 
bead  block  of  tbe  carriage  on  which  were 
held  tbe  logs  to  be  sawed;  and  that  it  was 
while  in  tbe  discbarge  of  this  duty,  and  while 
riding  on  the  carriage,  that  he  met  with  the 
accident  complained  of.  The  plaintiff  testi- 
fied tbat  she  knew  that  her  son,  Gny  West- 
brook, had  been  formerly  emidoyed  by  the 
defendant,  but  it  was  in  the  capacity  of  "car- 
rying stacker  sticks"  at  the  mill,  and  that  set- 
ting tbe  head  block  of  tbe  carriage  was  a 
much  more  dangerous  occupation,  and  that 
she  did  not  consent  to  her  son's  employment 
by  the  defendant  for  the  doing  of  this  work. 
It  was  shown  that  when  a  long  log  waa  on 
tbe  carriage  of  the  sawmill  Guy  Westbrook 
bad  to  turn  the  block,  which  was  done  by 
means  of  turning  a  wheel  at  the  rear  end  of 
tbe  carriage,  and,  the  wheel  being  thus  turn- 
ed, pushed  the  log  which  was  on  the  carriage 
In  a  position  to  be  cut  by  the  saw.  The  de- 
fendant's testimony  tended  to  show  that  the 


plaintiff  was  Informed  of  the  employment  of 
Guy  Westbrook  by  the  defendant  before  the 
accident,  and  Interposed  no  objection  thereto. 
Some  of  the  witnesses  for  the  defendant  tes- 
tified tbat  setting  tbe  head  block  of  the  car- 
riage was  no  more  dangerous  occupation  than 
carrying  stacker  sticks.  The  other  facts  nec- 
essary to  an  understanding  of  tbe  decision  of 
the  present  appeal  are  sufaciently  stated  In 
tbe  opinion. 

In  Its  oral  charge,  the  court,  among  other 
things,  instructed  the  Jury  as  follows:  "The 
plaintiff  could  not  recover  if  she  knew  tbat 
her  son  was  working  at  the  mill,  and  had  a 
reasonable  time  to  object  to  bis  working  at 
tbe  mill,  provided  that  she  knew  the  charac- 
ter of  his  engagement  in  which  he  was  em- 
ployed." The  defendant  duly  excepted  to  tbe 
conrt's  giving  this  portion  of  its  charge,  and 
also  separately  excepted  to  tbe  court's  giving, 
at  the  request  of  the  plaintiff,  the  following 
written  charges:  (1)  "A  consent  to  employ- 
ment to  roll  stacker  sticks,  if  there  was  such 
consent.  Is  not  necessarily  a  consent  to  work 
at  the  carriage  of  the  sawmill."  (2)  "A  place 
or  work  might  be  dangerous  to  a  boy  under 
fourteen  years  when  it  might  not  be  danger- 
ous to  a  person  of  mature  years."  (3)  "In 
considering  whether  or  not  a  place  of  work 
Is  dangerous  to  a  boy  of  fourteen  years,  the 
jury  may  consider  the  natural  instincts  and 
disposition  of  a  boy  of  that  age."  Tbe  de- 
fendant requested  the  court  to  give  to  tbe 
Jury  the  following  written  charges,  and  aep- 
arately  excepted  to  the  court's  reftisal  to  give 
each  of  them  as  asked:  (1)  "If  the  Jury  be- 
lieve the  evidence  they  must  find  for  defend- 
ant." (2)  "If  the  Jury  believe  tbe  evidence, 
they  must  find  for  defendant  on  the  first 
count  of  the  complaint"  (3)  "If  the  Jury  be- 
lieve the  evidence,  they  must  find  for  the 
defendant  on  tbe  second  count  of  the  com- 
plaint" (4)  "If  the  Jury  believe  from  the 
evidence  that  the  plaintiff  consented  to  the 
employment  of  her  son,  then  she  was  guilty 
of  any  negligence  of  which  her  son  was  guil- 
ty; and,  if  such  consent  was  given,  she  can- 
not recover."  (5)  "If  the  Jury  believe  from 
the  evidence  that  the  plaintiff  consented  or 
had  knowledge  that  her  son  was  employed  at 
said  mill,  then  she  cannot  recover."  (6)  "If 
the  Jury  believe  from  the  evidence  that  plain- 
tiff's son  had  been  employed  about  said  mill 
at  various  times  before,  with  the  knowledge, 
consent  and  at  the  request  of  plaintiff,  and 
that  tbe  employment  in  which  he  was  engaged 
at  the  time  he  was  hurt  waa  of  the  same 
kind  and  nature,  and  not  more  dangerous, 
than  that  formerly  engaged  In,  tbe  plaintiff 
not  having  previously  notified  the  defendant 
of  her  objection,  It  may  be  Inferred  from  sucb 
facts  that  she  consented  to  said  employment" 
(7)  "If  the  plaintiff's  son  had  been  employed 
before  in  like  employment  with  plaintiff's 
consent  and  was  employed  this  time  without 
plaintiff  having  objected,  and  made  her  ob- 
jection known  to  the  defendant  to  do  work 
not  more  dangerous,  she  will  be  presumed 
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to  have  consented  to  his  employment,  and 
cannot  recover."  There  was  verdict  for  the 
plaintiff,  assessing  her  damages  at  $500.  The 
defendant  thereupon  moved  the  court  to  set 
aside  the  verdict  of  the  Jury  and  to  grant  him 
a  new  trial  upon  the  grounds  that  the  ver- 
dict was  contrary  to  the  law  and  evidence  and 
was  contrary  to  the  charge  of  the  court. 
This  motion  was  overruled,  and  the  defend- 
ant duly  excepted.  Judgment  was  rendered 
for  the  plaintiff  in  accordance  with  the  ver- 
dict of  the  jury.  The  defendant  appeals,  and 
assigns  as  error  the  several  rulings  of  the 
trial  court  to  which  exceptions  were  reserved. 

Ray  Rushton  and  J.  M.  Falknei,  for  appel- 
lant 

Mc<3LELLAN,  0.  J.  This  action  Is  prose- 
cuted by  Mrs.  Westbrook  against  the  lumber 
company.  The  complaint  contains  two  counts. 
The  first  count,  as  amended,  is  as  follows: 
"Plaintiff  claims  of  the  defendant  ten  thou- 
sand dollars  as  damages  for  that  heretofore, 
to  wit,  on  the  16th  day  of  September,  1896, 
defendant  was  running  and  operating  a  saw- 
mill at  or  near  Bozeman,  Alabama,  and  In  or 
about  the  operation  or  running  thereof  the 
defendant  wrongfully,  without  the  consent  of 
plaintiff,  caused  plalntlfTs '  minor  son,  Guy 
Westbrook,  whose  father  was  then  dead,  and 
who  was  a  member  of  plalntUTs  family,  to 
work  in  or  about  the  running  or  operation  of 
said  sawmill  at  a  place  or  at  work  which  was 
highly  dangerous  to  a  person  of  his  youth  and 
Inexperience;  and,  as  a  proximate  conse- 
quence of  said  wrong,  plalntiCTs  said  son  had 
his  foot  partly  or  entirely  torn  off,  or  so  badly 
mangled  or  crushed  that  said  foot  was  ampu- 
tated, and  her  said  son  was  made  a  cripple, 
and  disfigured  for  life,  and  was  rendered  less 
able  to  work  and  earn  money,  and  plaintiff 
was  put  to  great  expense  and  trouble  to  heal 
and  cure  his  said  wounds  and  Injuries,  and 
plaintiff  lost  the  services  of  her  said  son  for  a 
long  time,  and  his  services  were  rendered  per- 
manently less  valuable  to  her,  and  she  lost  his 
society,  and  suffered  great  mental  pahi  and 
anxiety,  by  reason  of  his  said  Injury;  and 
that  her  said  son  was  so  Injured  while  en- 
gaged in  or  about  such  dangerous  work  or 
place,  all  to  her  damage,"  etc.  The  second 
count,  as  amended,  is  substantially  the  same 
as  the  first.  The  gravamen  of  the  action  ob- 
viously Is  the  alleged  wrong  of  the  defendant 
in  putting  the  plaintifTs  minor  son  to  work  at 
a  dangerous  place,  or  upon  dangerous  work, 
without  her  consent.  This  is  the  charge,  and 
It  manifestly  involves  no  Issue  of  negligence. 
If  the  defendant  so  put  the  boy  to  work  with- 
out the  mother's  consent,  and  the  boy  was  in- 
jured In  consequence,  the  lumber  company  Is 
guilty  as  charged,  and  answerable  In  dam- 
ages to  the  plaintiff,  regardless  of  negligence 
vel  non  on  Its  iwrt,  and  also  regardless  of  con- 
tributory negligence  vel  non  on  the  part  of  the 
boy,  unless  this  latter  issue  was  Improperly  im- 
ported Into  the  case  by  the  tender  on  the  part  of 


the  defendant,  and  Its  acceptance  on  the  part 
of  the  plaintiff  of  a  false  issue  as  to  whether 
the  boy  contributed  to  the  injury  by  his  own 
want  of  care.  There  was  such  tender  on  the 
part  of  the  defendant  by  the  interposition  of 
pleas  of  contributory  negligence.  The  plain- 
tiff sought  to  avoid  Its  acceptance  by  demur- 
ring to  these  ideas.  But  the  demurrer  was 
overruled,  and  she  was  forced  to  join  Issue  on 
the  pleas.  This  ruling  of  the  trial  court  was 
erroneous.  The  Issue  was  false,  and  foreign 
to  the  case.  It  would  have  been  ai^roprlate 
had  the  employment  of  the  boy  been  with  the 
consent  of  the  mother.  In  that  case  she  could 
only  recover  for  defendant's  negligence,  and 
to  a  charge  of  negligence  a  plea  of  contrlbu- 
tpry  negligence  would  have  been  a  defense. 
But  this  erroneous  ruling  was  favorable  to, 
and  made  at  the  instance  of,  the  appellant, 
and  hence  cannot  be  reviewed  on  this  appeal 
Plaintiffs  remedy  against  the  ruling  was  to 
decline  to  plead  further,  suffer  a  judgment, 
and  appeal  to  this  court  Electing  to  take 
issue  on  the  pleas,  and  to  proceed  with  the 
trial,  the  case  is  to  be  considered  here  as  tf 
she  had  voluntarily  joined  In  an  Immaterial 
issue,  thereby  making  it  a  material  one.  And, 
assuming  that  the  pleas  were  established,  the 
anomaly  is  presented  of  a  case  being  made 
out  for  the  plaintiff  without  proof  of  negli- 
gence, and  being  met  and  overturned  by  proof 
of  contributory  negligence  Imputable  to  the 
plaintiff.  But  neither  the  complaint  nor  the 
pleas  can  be  said  as  matter  of  law  to  have 
been  proved.  The  evidence  tended  to  estab- 
lish both,  but  not  without  conflict,  or  beyond 
adverse  Inference.  The  minority  of  the  boy, 
and  the  facts  that  he  was  the  plalntUTs  son, 
and  that  his  father  was  dead,  were  undisputed, 
and  so,  also,  that  he  was  just  under  14  years 
of  age  at  the  time  of  the  injury.  We  will  not 
say  that  the  averment  of  his  membership  In 
plaintiff's  family  was  proved  to  the  exclusion 
of  Inferences  to  the  contrary;  but  there  was 
evidence  from  which  the  jury  were  fully  Jus- 
tified In  so  finding,  and  It  Is  clear  that  he, 
whether,  strictly  speaking,  a  member  of  plain- 
tiff's family  or  not,  had  not  been  emancipated; 
and  there  was  also  evidence  tending  to  show 
that  he  had  been  put  by  defendant  to  work 
at  a  dangerous  place,  or  npon  dangerous  work, 
without  plaintiff's  consent,  and  was  Injured  In 
consequence.  On  the  other  hand,  the  boy  t)e- 
ing  under  14  years  of  age,  and  the  Jnry's 
conclusion  as  to  his  capacity  to  take  care  of 
himself  resting  on  Inferences  to  be  drawn  by 
them  from  the  prima  facie  presumption  of  In- 
capacity In  connection  with  the  evidence  as 
to  his  mental  and  physical  development  tend- 
ing to  rebut  that  presumption,  the  Inquiry  as 
to  contributory  negligence  was  peculiarly  for 
their  consideration  and  solution.  It  being 
thus  for  the  jury  to  determine  whether  the 
averments  of  the  complaint  and  of  the  pleas 
were  true,  the  court  very  properly  refused  to 
give  the  affirmative  instructions  requested  by 
the  defendant. 
The  truism  of  the  second  charge  given  for 
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the  {dalntiff,  that  "a  place  or  -work  might  be 
dangeroaa  to  a  boy  under  fourteen  yeaia  when 
U  might  not  be  dangerous  to  a  person  of  ma- 
turer  years,"  la  not  questioned;  but  it  is  said 
to  be  abstract  In  tlie  case.  If  that  were  so,  it 
would  furnish  no  ground  for  a  reversal.  But 
It  is  not  abstract  It  may  well  be  that  there 
was  no  danger  at  all  involTed  in  properly 
turning  the  wheel  which  pushed  the  logs  Into 
position  to  be  cut  by  the  saw,  which  duty  this, 
boy  was  set  to  perform,  but  it  may  further 
well  be  that  that  was  dangerous  work  or  a 
dangerous  place  to  work  for  a  boy  under  14 
years  of  age,  because  of  the  likelihood  or  lia- 
bility that  such  a  boy  would  not  perform  this 
work  properly  by  standing,  as  he  should,  on 
the  ground  or  floor  of  the  mill,  but  would  ia- 
dulge  "the  natural  instincts  and  disposition" 
Incident  to  his  age,  and  ride  up  and  down  on 
the  log  carriage,  and  turn  the  wheel  from 
that  position,  which  was  a  dangerous  place 
for  him  to  be,  and  which  work  was  dangerous 
to  be  done  in  that  way.  The  fact  tliat  there 
are  instincts  and  dispositions  incident  to  ad- 
olescence, not  cotmterbalanced  by  developed 
Judgment  and  unrestrained  by  lessons  of  ex- 
perience, is  one  of  the  main  grounds  upon 
which  Is  rested  the  presumption  of  incapacity. 
The  opportuniiy  offered  this  boy  of  riding  up 
and  down  on  the  log  carriage  was  one  to  nat- 
urally appeal  to  him,  leading  him  on  to  dan- 
ger, and  putting  him  to  work  in  a  place  of- 
fering this  opportunity  was,  in  view  of  his 
youth  and  Its  natural  inclinations,  putting  him 
to  work  in  a  dangerous  place  or  at  dangerous 
work,  though  the  place  and  the  work  may 
have  been  safe  enough  for  a  man  without 
such  inclinations,  or  for  one  who,  having 
them,  also  has  experience  and  Judgment  to 
forego  their  indulgence,  or  to  indulge  them 
with  safety  conserving  prudence  and  care. 
These  considerations  go  to  show  that  this 
second  charge  was  not  abstract,  and  also  that 
the  third  charge  given  for  the  plaintiff  Is  a 
correct  exposition  of  the  law.  They  further 
serve  to  demonstrate  the  Infirmity  of  defend- 
ant's contention  that  the  turning  of  tills  wheel 
was  a  less  dangerous  occupation  than  the 
carrying  of  Stacker  sticks,  the  work  upon 
which  plaintiff  had  consented  for  her  son  to  be 
employed.  It  may  be  that  the  proper  per- 
formance of  the  former  service  was  not  more, 
or  even  less,  dangerous  than  the  latter;  but 
we  have  no  right  to  assume  careful,  prudent, 
and  proi>er  performance  of  either  by  this  boy. 
The  danger  in  either  is  not  to  be  measured 
with  reference  to  a  person  of  mature  disposi- 
tion, experience,  and  Judgment,  but  with  ref- 
erence to  this  Doy  of  presumed  incapacity  and 
childish  instincts,  disposition,  and  Inclinations. 
The  carrying  of  the  sticks  afforded  him  no  op- 
portunity or  temptation  to  Indulge  his  inclina- 
tions to  his  own  undoing,  but  the  work  of 
turning  the  wheel  offered  him  easy  opportuni- 
ty and  alluring  temptation  to  give  rein  to  his 
Innate  inclinations,  unconstrained  by  any 
sense  of  the  danger  incident  to  yielding  to 
them.    Hence,  so  far  from  it  being  possible  to 


affirm  that  the  carrying  of  stacker  sticks  was 
more  dangerous  than  work  at  the  log  car- 
riage, there  is  every  reason  for  afflrming  Just 
the  reverse  in  relation  to  this  boy.  Charges 
6, 8,  and  7  refused  to  defendant  were  each  bad 
either  in  assunvlng  or  declaring  that  the  work 
vipon  which  the  boy  was  engaged  when  iur 
Jured  was  of  the  same  kind,  or  less  danger- 
ons,  or  not  more  dangerous  as  or  than  that 
upon  which  he  had  previously  been  engaged 
with  plaintiff's  consent.  Charge  4  refused  to 
defendant  is  inaccurate  in  declaring  that  plain- 
tiff was  guilty  of  any  negligence  of  which 
ber  son  was  guilty,  assuming  she  had  consent- 
ed to  his  employment  His  negligence  would, 
In  a  proper  case,  be  imputable  to  her,  or,  rath- 
er, be  a  defense  against  a  claim  for  damages 
on  her  part;  but  it  is  not  correct  to  say  that 
■lie.  In  such  case,  would  be  guilty  of  his  neg- 
ligence. This  charge- is  faulty  in  not  postulat- 
ing that  the  son's  negligence  proximately  con- 
trlbnted  to  his  injury,  and  it  Involves  a  direct 
tendency  to  mislead  the  Jury  to  find  that  she 
consented  to  the  boy's  employment  at  the  log 
carriage  solely  upon  the  fact  that  she  con- 
aented  to  his  employment  to  carry  stacker 
sticks,  or  rather,  to  the  condualon  that  her 
consent  to  the  latter  employment  was  the 
equivalent  of  consent  to  the  former,  which  it 
clearly  was  not,  as  the  court  properly  declared 
In  the  first  Instruction  given  for  the  plaintiff. 

There  is  no  merit  in  the  exception  reserved 
to  a  certain  part  of  the  court's  oral  charge. 
The  plaintiff  could  not  be  held  to  have  con- 
sented to  the  employment  of  her  son  upon 
dangerous  work,  or  in  a  dangerous  place,  be- 
cause of  her  knowledge  that  he  was  employed 
at  the  mill,  and  failure  within  a  reasonable 
time  to  object  when  she  had  no  knowledge 
that  he  was  upon  this  particular  work,  and, 
to  the  contrary,  had  a  right  to  assume  that  he 
was  employed  upon  the  less  dangerous  work 
upon  which  he  had  'be&a  previously  engaged 
with  her  consent 

We  do  not  find  the  verdict  to  be  so  unsup- 
ported by  the  evidence  in  any  particular  as  to 
Justify  us  in  reversing  the  order  of  the  lower 
court  overruling  and  denying  the  motion  for 
a  new  trlaL    Affirmed. 


(121  Ala.  2e> 
BENJAMIN  V.  STATB. 
(Supreme  Court  of  Alabama.     May  11,  1899.) 
HANSIiAXTOHTBR— INDICTMBNT  —  NBOLIGBNCE. 

1.  An  objection  fatal  on  demurrer  to  an  indict- 
ment will  prevail  on  motion  in  arrest. 

2.  Negligence  is  an  element  of  manslaughter 
in  the  second  degree  only  when  the  act  causing 
deatlt  is  not  per  se  unlawfnl,  bnt  is  negligently 
done.  Hence  it  does  not  enter  into  the  offense 
of  shooting  another  with  a  pistol  without  malice 
or  intent  to  kilL 

Appeal  from  city  court  of  Mobile;  O.  J. 
Semmes,  Judge. 

George  Benjamin  was  Indicted,  tried,  and 
convicted  for  manslaughter  in  the  second  de- 
gree, and  sentenced  to  hard  labor  for  the 
county  of  Mobile  for  one  year.    After  the  re- 
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tnm  of  the  yerdlct  by  tbe  jury  in  said  cause, 
the  defendant  moved  the  court  In  arrest  of 
.Indgment  upon  the  following  grounds:  (1) 
The  indictment  fails  to  allege  that  said  kill- 
ing was  negligently  done  by  defendant;  (2) 
the  indictment  fails  to  show  tt^at  tbe  killing 
was  carelessly  done;  (3)  that  the  Indictment 
fails  to  allege  that  the  killing  was  the  result 
of  negligence  or  carelessness  on  the  part  of 
defendant;  (4)  that  the  indictment  in  said 
case  falls  to  allege  or  charge  any  ofTense. 
Tbe  indictment  is  copied  in  the  opinion.  This 
motion  was  overruled,  and  to  this  ruling  of 
the  court  the  defendant  duly  excepted;  and 
this  is  the  only  question  presented  for  re- 
view on  the  present  appeal.    AfSrmed. 

SamL  B.  Browne  and  Winfldd  S.  Lewis,  for 
appellant  Chas.  Q.  Brown,  Atty.  G«il,  for 
the  State. 

DOWDELL,  J.  The  defendant  was  tried 
and  convicted  in  the  dty  court  of  Mobile  for 
manslaughter  in  the  second  degree.  Tbe  in- 
dictment charged  that  the  defendant  "unlaw- 
fully, but  without  malice  or  the  intention  to 
kill,  killed  Walter  Phillips  by  shooting  bim 
with  a  pistol,"  etc.  The  form  of  indictment 
for  manslaughter  in  the  second  degree  Is 
given  in  2  Code,  p.  S32,  and  is  as  follows: 
"#  61.  A.  B.  unlawfully  but  without  malice, 
or  tbe  intention  to  kill,  killed  0.  D.  by  neg- 
ligently throwing  a  brick  from  the  top  of 
a  house,  etc.  (or  by  negligently  runnbig  over 
him  witii  a  horse,  or  by  striking  him  with  a 
stick,  etc.,  as  the  case  may  be)."  After  ver- 
dict, motion  was  made  in  arrest  of  Judgment 
in  the  court  below,  and  was  overruled.  It 
is  insisted  by  appellant  that  the  indictment 
is  defective  and  open  to  demurrer,  and,  being 
demurrable,  the  motion  in  arrest  of  Judg- 
ment should  have  been  sustained.  There 
can  be  no  doubt  of  the  proposition  that  an 
objection  fatal  on  demurrer  to  an  indictment 
will  prevail  on  motion  in  arrest  of  Judgment. 
1  Brick.  Dig.  p.  617,  S  962.  Th4  present  in- 
dictment is  in  strict  compliance  with  the  last 
clause  in  tbe  form  prescribed.  It  is  too  evi- 
dent to  admit  of  question  that  tbe  form  pre- 
scribed in  the  Code  was  intended  to  cover 
manslaughter  in  the  second  degree,  whether 
death  was  negligently  caused  or  otherwise. 
Negligence  Is  not  necessarily  a  constituent 
element  of  manslaughter  in  the  second  de- 
gree, as  contended  by  counsel;  for  death  pro- 
duced by  an  Intentional  blow,  but  without 
malice  or  the  intention  to  kill,  would  consti- 
tute that  offense,  and  yet  the  element  of  neg- 
ligence would  be  wholly  absent  Negligence 
becomes  a  constituent  element  of  the  offense 
or  crime  where  the  act  from  which  death  re- 
sults Is  not  per  se  unlawful,  but  is  negligently 
done,  whereby  tbe  death  of  another  is  occa- 
sioned, and  in  such  case  the  averment  of  neg-. 
Ilgence  is  essential  to  the  validity  of  tbe  in- 
dictment. If  the  act  which  produces  death 
Is  in  itself  unlawful,  negligence,  as  a  constit- 
uent element  of  the  offense,  does  not  obtain. 


Neither  the  throwing  of  a  brick  from  a  house- 
top nor  the  driving  of  a  horse  is  per  se  unlaw- 
ful; but  when  negligently  done,  whereby  tbe 
death  of  another  results,  it  would  be  man- 
slaughter in  the  second  degree.  The  striking 
of  another  with  a  stick,  if  the  striking  be  in- 
tentional, negatives  the  idea  of  neglig;ence, 
but  Involves  the  charge  of  an  assault  and 
battery,— the  doing  of  an  unlawful  act  So 
the  shooting  of  another  with  a  pistol,  where 
the  shooting  is  intentional;  the  act  being  un- 
lawful, no  averment  of  negligence  is  required. 
Where  killing  results  from  the  use  of  a  deadly 
weapon,  upon  the  principle  that  a  person  is 
presumed  to  intend  the  reasonable  and  nat- 
ural consequences  of  his  act  the  presumption 
ordinarily  would  arise  that  the  killing  was  in- 
tentional; but  it  is  not  a  conclusive  presump- 
tion, and  may  be  rebutted  by  proof  of  facts 
showing  an  absence  of  intention  to  kill;  and, 
where  there  is  an  absence  of  intention  to  kill, 
such  want  of  Intention  may  be  averred  in  the 
Indictment 

'  Tbe  Indictment  in  this  case,  following  the 
form  prescribed  in  the  Code,  Is  sufDclent  and 
not  subject  to  demurrer.  Tbe  motl<M)  in  ar- 
rest of  Judgment  was  properly  overruled.  The 
Judgment  of  tbe  city  court  is  affirmed. 


an  Ala.  426) 
RBKSE  V.  McCURDT. 
(Supreme  Court  of  Alabama.    May  9, 1809.) 

PARTNERSHIP— ACCOUNTINO  —  DISSOLUTION- 
LIBNS— RBADINQ. 

1.  Where  a  partnership  has  ceased  to  do  txisi- 
ness,  and  no  settlement  of  its  affairs  has  been 
bad,  and  one  partner  has  all  the  funds,  and  has 
appropriated  part  of  them,  and  has  parchaaed 
property  in  bis  own  name  with  them,  and  refuses 
to  account  the  other  is  entitled  in  equity  to  sn. 
accounting,  and  to  have  a  lien  on  the  property  so 
purchased,  and  a  dissolution  of  the  firm. 

2.  A  bill  to  obtain  a  partnership  accounting, 
and  to  have  a  li«i  decreed  Mt  protterty  purcliased 
by  defendant  in  his  own  name  with  partnership 
funds,  must  describe  the  property  so  purchased. 

Appeal  from  chancery  court  Lowndes  coun- 
ty;  Jere  N.  WillUims,  Chancellor. 

The  bill  In  this  case  was  filed  by  tbe  appel- 
lee, W.  D.  'M.cCvLcdy,  against  the  ai^llant 
Charles  E.  Beese,  Jr.,  for  the  settlement  of  a 
partnership  between  tbe  complainant  and  the 
defendant  The  averments  and  prayer  of  the 
bill  are  substantially  stated  in  the  opinion, 
^e  averment  of  the  bill  with  reference  to  the 
purchase  of  property  by  Charles  K  Reese,  Jr., 
was  that  "with  a  large  part  of  said  moneys  so 
appropriated  he  [Reese]  has  purchased  proper- 
ty, and  lias  taken  the  title  to  such  proi>erty 
In  his  own  name."  To  this  bill  the  defendant 
demurred  upon  the  following  grounds:  "(1^ 
That  said  bill  is  without  equity.  (2)  That  said 
bill  is  vague  and  Indefinite,  in  this:  that  it  is 
sought  therein  to  fix  a  Hen  upon  property  al- 
leged to  have  been  purchased  with  partnership 
funds,  and  said  property  la  not  descril>ed. 
and  no  reason  Is  given  why  tbe  same  should 
not  be  described  in  said  bill.  (3)  That  said 
bill  is  vague.   Inueflnite,  and  uncertain,   la 
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this:  that  It  Is  alleged  therein  that  this  de- 
tendant  has  appropriated  to  his  owa  use  the 
snm  of  five  thousand  dollars,  and  with  a 
large  iwrt  so  appropriated  has  purchased  prop- 
erty, and  has  taken  the  title  to  such  property 
In  his  own  name;  but  It  la  not  averred  or 
shown  whether  the  said  property  Is  real  or 
personal,  and  the  same  Is  not  described,  or  at- 
tempted to  be  described,  in  the  said  bill.  (4) 
That  the  said  bill  Is  defective  in  this:  that 
it  is  sought  by  the  same  to  have  a  lien  fixed 
npon  all  property  alleged  to  have  been  pur- 
chased by  this  defendant  with  partnership 
Ainds,  and  no  facts  are  shown  in  said  bin 
That  entitle  said  complainant  to  any  claim  to 
or  lien  ui>on  the  said  property  In  excess  of 
one-half  thereof.  Wherefore  the  defendant 
prays  the  Judgment  of  this  honorable  court 
whether  be  shall  be  required  further  to  an- 
awor  the  said  bill  qf  complaint"  Upon  the 
submission  of  the  cause  upon  the  demurrers 
the  chancellor  rendered  a  decree  overruling 
them.  From  this  decree  the  defendant  ap- 
peals, and  assigns  the  rendition  thereof  as  er- 
ror.   Reversed. 

Watta,  Tray  &  Oaffey,  for  appellant 

DOWDELL,  J.  The  bill  In  this  case  avers, 
In  substance,  that  in  the  month  of  January, 
1888,  Reese  and  McOurdy,  by  written  agree- 
ment entered  Into  a  partnership  to  commence 
January  2,  1888,  and  to  continue  three  years, 
unless  sooner  dissolved  by  death  or  by  mutual 
consent;  that  the  partnership  was  carried  on 
under  a  written  agreement  and  a  verbal  re- 
newal of  the  same  until  January  1, 1897,  when 
It  ceased  to  do  business,  but  there  has  been  no 
settlement  of  its  aifalrs.  Reese  had  charge  of 
all  property,  and  received  all  money  of  the 
partnership,  and  has  appropriated  to  his  own 
use  $5,000  to  which  complainant  la  entitled, 
and  with  a  large  part  of  said  money  has  pur- 
chased property,  and  taken  the  title  In  his  own 
name.  McCurdy  has  performed  his  part  of 
the  contract,  but  Reese  has  refused  to  bal- 
ance the  books  of  the  firm,  and  has  refused 
to  pay  over  to  McCurdy  his  share  of  the  as- 
sets. The  prayer  is  for  an  accounting  by 
Reese,  and  that  he  be  decreed  to  pay  over 
what  may  be  found  to  be  due  complainant; 
that  a  llen  be  declared  npon  all  property  pur- 
chased by  him  with  money  of  the  firm;  that 
the  partnership  be  dissolved;  and  a  prayer  for 
general  relief. 

The  bill  Is  not  without  equity,  as  contended 
by  appellant  but  we  do  think  it  is  defective  in 
some  of  its  averments.  One  of  the  material 
purposes  of  the  bill  is  to  have  a  Hen  decreed 
on  the  property  purchased  with  partnership 
funds,  but  It  falls  to  point  out  or  describe  the 
property.  "It  Is  a  principle  of  universal  ap- 
plication in  pledding,  founded  on  reason  and 
good  sense,  that  the  title  of  the  plaintiff 
should  be  stated  with  sufficient  certainty  and 
clearness  to  enable  the  court  to  see  clearly 
that  be  has  such  a  right  as  warrants  its  In- 
.  terference,  and  the  defendant  to  be  distinctly 


Informed  of  the  nature  of  the  cause  he  is  call- 
ed npon  to  defend."  "So  complete  must  be 
the  averments  of  fact  that  on  demurrer,  or 
decree  pro  confesso,  the  court  can,  without 
evidence,  be  able  to  perceive  and  affirm  that 
comiriainant  Is  entitled  to  the  relief  prayed." 
McDonald  v.  Insurance  Co.,  66  Ala.  468;  Golds- 
by  V.  Goldsby,  67  Ala.  B60;  Cockrell  v.  Gurley, 
26  Ala.  405.  "The  matters  essential  to  com- 
plainant's right  to  relief  must  appear,  not  by 
Inference,  but  by  clear  and  unambiguous  aver- 
ment" Railroad  Co.  v.  Lancaster,  62  Ala. 
556;  Dnckwoith  v.  Duckworth's  Adm'r,  85 
Ala.  70.  "Relief  can  only  be  granted  on  al- 
legations and  proof,  and  the  latter  wUl  never 
be  allowed  to  supply  omissions  or  defects  In 
the  former."  McDonald  v.  Insurance  Co.,  su- 
pra. Take  the  bill  as  confessed  with  Its  pres- 
ent allegations,  upon  what  property  would  or 
could  the  court  decree  a  lien  in  favor  of  com- 
plainant? It  ia  plain  that  the  question  Itaelf 
demonstrates  the  Insufficiency  of  the  aver- 
ment in  the  bllL  Besides,  the  defendant  has 
a  right  to  know,  and  should  be  informed  by 
the  pleading,  what  property  la  sought  to  be 
charged  with  a  lien,  to  enable  him  to  answer 
and  make  his  defense.  This  feature  of  the 
bill  is,  in  effect  a  blU  to  declare  a  resulting 
trust  In  property.  In  snch  a  bill  it  Is  essen- 
tial that  the  defendant  should  know  what 
property  the  complainant  claims  a  trust  In, 
and  what  he  Is  called  upon  to  answer.  The 
bill  is  vague  and  indefinite  In  its  averments. 
In  not  describing  the  property  which  It  alleges 
was  purchased  with  partnership  funds,  or  as- 
signing a  reason  for  not  so  doing,  and  on 
that  account  was  open  to  demurrer.  The  sec- 
ond, third,  and  fourth  groimds  of  demurrer 
should  have  been  sustabaed.  For  the  error  In 
overruling  the  demurrer,  the  decree  of  the 
chancery  court  Is  reversed,  and  the  cause  re- 
manded. 


021  Ala.  «(») 
CITY  COUNCIL  OP  MONTGOMERY  t. 

LEMLB. 

(Supreme  Court  of  Alabama.    May  8,  1890.) 

HMINBNT  DOMAIN— RIGHT  TO  COMPENSATION 
—INJUNCTION. 
Under  Const,  art  14,  i  7,  providing  that  an 
owner  of  property  shall  be  compensated  before 
it  IB  taken  by  eminent  domain,  the  owner  may 
enjoin  the  taking  of  his  property  before  compen- 
sation, regardless  of  any  remedy  at  law  by  way 
of  compensatory  damages. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Bill  by  L.  Lemle  against  the  city  council 
of  Montgomery.  From  a  decree  for  com- 
plainant defendant  appeals.    Affirmed. 

It  was  averred  In  the  bill  that  the  com- 
plainant was  the  owner  of  a  lot  on  which 
was  a  brick  building,  situated  at  tbe  comer 
of  Washington  and  Court  streets,  in  the  city 
of  Montgomery;  that  the  city  council  of  Mont- 
gomery, against. the  objection  of  the  com- 
plainant and  without  first. proceeding  to  con- 
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demn  said  property  for  tbe  pnrpose  of  grad- 
ing the  streets  on  wblcb  It  abnts,  as  required 
by  the  charter  of  tbe  city  of  Montgomery 
and  the  constltntloa  of  Alabama,  waa  pro- 
ceeding to  change  the  grade  of  Washington 
street  at  tbe  point  on  said  street  whereon  the 
building  abuts;  that  In  pursuance  of  this  In- 
tention the  city  council  of  Montgomery  bad, 
at  tbe  time  of  filing  the  bill,  partially  fiUed 
up  the  sidewalk  on  the  side  of  tbe  complain- 
ant's building  on  Washington  street;  that  tbe 
change  in  said  grade  would  result  In  great  in- 
jury to  the  complainant's  property,  and  would 
put  the  complainant  to  great  trouble  and  ex- 
pense In  changing  bis  building,  so  as  to  ad- 
just tbe  building  for  habitation,  in  accordance 
with  tbe  changed  grade  of  tbe  street.  It  was 
further  averred  that  the  said  city  council  of 
Montgomery  was  insolvent,  and  not  able  to 
answer  to  the  complainant  for  the  injury  done 
bis  property  by  changing  tbe  grade  of  tbe 
street,  and  that  there  was  no  adequate  rem- 
edy at  law  for  the  complainant  Tbe  prayer 
of  tbe  bill  was  that  the  city  council  of  Mont- 
gomery be  restrained,  pending  the  litigation, 
from  attempting  to  raise  or  change  the  grade 
of  tbe  sidewalk  on  Washington  street  in  the 
city  of  Montgomery,  against  and  along  which 
tbe  property  of  complainant  abuts,  as  set  out 
In  tbe  bill,  without  first  legally  condemning 
the  same  for  the  purpose  and  paying  tbe  com- 
plainant such  damages  as  may  be  assessed 
on  proper  ad  quod  damnum  proceedings  pro- 
vided by  law  for  tbe  purpose;  that  upon  tbe 
final  hearing  the  defendant  be  perpetually  en- 
joined from  changing  such  grade  and  raising 
said  sidewalk  until  it  would  have  proceeded 
to  snch  lawful  condemnation,  and  the  pay- 
ment of  the  damages  assessed  for  sucb  law- 
ful proceeding.  Upon  the  filing  of  the  bill  a 
temporary  Injunction  was  issued  restraining 
the  city  council  of  Montgomery  from  making 
any  attempt  to  raise  or  change  the  grade  of 
the  sidewalk  described  in  the  complainant's 
bill  without  first  legally  condemning  tbe  same, 
and  paying  the  damages  assessed  in  such  law- 
ful proceeding.  Tbe  defendant  filed  its  an- 
swer, in  which  It  admitted  that  It  was  about 
to  change  or  raise  the  grade  of  the  street  as 
averred  in  the  bill,  but  it  was  further  averred 
tiiat,  after  a  conversation  which  tbe  mayor 
of  tbe  dty  of  Montgomery  bad  with  the  com- 
plainant. It  was  believed  that  the  complain- 
ant would  consent  to  the  change  of  the  grade. 
Tbe  answer  then  denied  the  other  material 
averments  of  the  bill,  and  averred  that  the 
proposed  change  would  have  been  beneficial 
to  the  complainant  The  defendant  then 
moved  to  dismiss  .the  bill  for  tbe  want  of 
equity,  and  to  dissolve  tbe  injunction  upon 
the  denials  of  the  answer.  Upon  the  sub- 
mission of  the  cause  upon  these  motions  the 
court  overruled  each  of  them.  From  this  de- 
cree tbe  defendant  appeals,  and  assigns  the 
rendition  thereof  as  error. 

Orabam  A  Steiner,  for  appellant    Gordon 
Macdonald,  for  appellee. 


McCLELLAN,  C.  J.  Under  constitntional 
guaranties  the  property  owner  has  an  abso- 
lute right  to  compensation  for  property  pro- 
posed to  be  taken  and  for  injuries  proposed  to 
be  done  to  property  In  tbe  exercise  by  a  mn- 
nlcipal  corporation  of  the  right  of  eminent 
domain  before  the  property  is  taken  or  the 
Injury  to  the  property  is  done;  and  to  the 
effectuation  of  this  right  he  has  a  remedy  in 
equity  by  invoking  the  injunctive  aid  of  a 
court  of  chancery,  wholly  regardless  of  the 
8(dvency  or  insolvency  of  such  corporation, 
and  of  the  Inquiry  whether  be  could  recover 
and  realize  compensatory  damages  in  an  ac- 
tion at  law  or  not  It  is  tbe  expressed  intent 
of  tbe  organic  law  that  no  property  shall  be 
taken  or  Injured  until  the  owner  is  compen- 
■ated  therefor,  and  every  consideration  of 
public  policy  and  of  abstract  right  requires 
that  this  intent  should  be  strictly  conserved 
by  the  courts,  whether  In  a  given  case  the 
owner  would  have  a  remedy  at  law  for  the 
damages  resulting  to  him  from  the  contem- 
plated taking  or  Injury  or  not  Const  art  14, 
8  7;  East  &  West  R.  Co.  v.  Bast  Tennessee 
V.  &  O.  R.  Co.,  75  Ala.  276.  The  case  of 
Winter  v.  City  Council  (Ala.)  14  South.  669, 
is  not  on  tbe  point  Involved  In  the  case  at 
bar.  Tbe  bill  makes  a  case  for  tbe  Injunc- 
tive relief  prayed  on  the  principle  above  stat- 
ed, the  answer  does  not  deny  any  fact  mate- 
rial to  complainant's  right  to  that  relief,  and 
the  decree  overruling  respondent's  motion  to 
dismiss  tbe  bill  for  want  of  equity  and  to 
dissolve  the  Injunction  must  be  affirmed.  Af- 
firmed. 


(121  AU.  191) 
BAINEY  et  al.  v.  McQUEE^. 
(Supreme  Court  of  Alabama.     May  U,  1890.) 

MORTOAGBS— FOREOLOSURB  SALE:— PURCHASE) 
BY  MORTQAOBE!— REDEMPTION— PLEADING- 
EXECUTORS  AND  ADMINISTRATORS— SALE  OF 
DECEDENT'S  LAND. 

1.  Where  a  suit  to  redeem  from  a  mortgage  is 
brought  by  the  mortgagor's  heir  within  a  year 
after  she  has  reached  her  majority,  she  is  not 
guilty  of  laches  preclndiug  her  from  maintaining 
the  action. 

2.  A  bill  to  redeem  from  a  mortgage  which  al- 
leges "that  there  was  never  any  due  foreclosure 
of  the  mortgage  under  the  powers  therein  con- 
tained" does  not  thereby  impliedly  admit  that 
there  was  a  foreclosure. 

3.  Where  a  bill  brought  by  the  heir  of  a  mort- 
gagor to  redeem  from  a  mortgage  alleges  certain 
fraudulent  acts  by  the  mortgagee  in  connection 
with  the  sale  of  me  equity  of  redemption  by  the 
administrators  of  the  mortgagor,  the  bill  is  not 
demurrable  on  the  ground  uat  the  particulars  of 
the  fraud  are  not  alleged,  as  the  right  to  redeem 
exists,  independent  of  fraud  in  the  administra- 
tor's sale. 

4.  An  administrator's  sale  of  a  deceased  mort- 
gagor's equity  of  redemption  is  Invalid  if  the  pe- 
tition to  the  probate  court  for  leave  to  sell  does 
not  correctly  describe  the  land. 

6.  An  administrator's  sale  of  the  "right  to  re- 
deem" from  a  mortgage  conv^  nothing  to  the 
purchaser,  since  it  is  a  sale  of  a  mere  personal 
privilege,  and  not  of  an  interest  in  land  subject 
to  sale  for  the  payment  of  decedent's  debts. 

6.  Land  sold  under  a  mortgage  containing  a 
power  of  sale  was  bid  in  by  a  third  person,  but 
the   purchaser   declined   to   complete    the   sale. 
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wherenpon  the  mortgagee  took  the  land  at  the 
price  bid,  and  went  into  possession,  but  paid 
no  consideration  to  the  third  person.  Held,  that 
the  mortgagee  vas  a  parcbaser  at  his  own  sale, 
from  whom  the  mortgagor's  heir  was  entitled  to 
redeem. 

Appeal  from  chancery  court,  Autauga  conn- 
ty;  J.  R.  Dowdell,  Chaneellor. 

Suit  by  Lola  McQueen  against  Maud  Ralney 
and  others.  From  a  decree  oyerniUng  de- 
fendants' demurrer  and  granting  the  relief 
prayed  in  complainant's  bill,  defendants  aih 
peal.    Affirmed. 

On  September  26,  1895,  Lola  McQueen,  the 
appellee,  flled  her  bill.  In  which  she  alleged 
that  on  the  7th  October,  1876,  her  father,  J. 
D.  McQueen,  died,  owning  and  In  possession 
of  certain  land;   that  on  the  22d  February, 
1876,  be  had  executed  and  delivered  to  Mills 
Rogers  and  Jacob  Faber  a  mortgage  on  said 
land  to  secure  them  against  loss  for  signing 
certain  notes,  due  one  year  thereafter,  as  hla 
sureties,  and  to  secure  said  Faber  for  ad- 
vances which  he  might  make  during  1876  to 
enable  him  to  make  a  crop;   that  upon  his 
death  the  mortgagees  took  possession  of  the 
land,  and  hare  since  remained  in  possession, 
through  themselves  or  their  representatives, 
as  mortgagees,  receiving  the  rents  and  prof- 
its;   that  the  assets  of  the  estate  and  the 
rents  and  profits  so  received  by  the  mort- 
gagees have  folly  paid  the  mortgage  debt 
and  that  defendants,  claiming    nnder    such 
mortgagees,  have  no  title  to  the  land;   that 
one  of  the  mortgagees  (Faber)  and  one  Alex- 
ander were  appointed  administrators  of  her 
father's  estate  on  7th  December,  1876;   that, 
after  the  mortgagees  had  so  gone  Into  pos- 
session, they  and  the  administrators  entered 
Into  a  fraudulent  scheme  to  deprive  complain- 
ant and  her  brothers  of  the  property,  which 
■cheme  was,  In  substance,  that  the  adminis- 
trators should  file  a  petition  in  the  probate 
court  to  sell  the  equity  of  redemption  in  the 
lands  for  the  payment  of  debts  which  had  no 
real  existence,  as  all  the  parties  concerned 
knew,  and  thus  to  enable  Bogers  to  buy  the 
land  for  a  nominal  price;  that  this  plan  was 
fully  carried  out;  that  early  in  1877  the  ad- 
ministrators filed  a  petition  for  the  purpose 
of  selling  the  said  lands  for  the  payment  of 
the  debts  of  the  McQueen  estates,  the  mort- 
gagees consenting  that  the  whole  title  might 
be  sold  under  the  order  of  sale  prayed  for; 
that  on  the  14th  day  of  February  the  court 
entered  an  order  of  sale.  In  which  it  declared 
the  complainant  and  her  administrators  did 
not  proceed  under  this  order,  but  on  the  22d 
September,  1877,  In  pursuance  of  said  fraudu- 
lent scheme,  filed  another  petition  to  sell  the 
equity  of  redemption  In  certain  lands,  which 
were  intended  to  be  those  Included  in  the 
mortgage,  but  which  were  mlsdescribed;  that 
an  order  of  sale  was  made  on  November  8, 
1877,  but  there  was  no  guardian  ad  litem  ap- 
IMinted  to  act  for  the  minors,  and  no  deposi- 
tions were  taken,  as  In  chancery  cases,  to 
prove  the  existence  of  debts  and  Insufficiency 


of  personalty;  that  Mills  Rogers  was  reported 
to  have  purchased  said  equity  of  redemption 
for  $580,  and  to  have  fully  paid  the  purchase 
money,  and  a  deed  was  ordered  to  be  made 
to  him;    that  the  lands  were  worth  ?4,000; 
that  the  administrators  and  mortgagees  used 
the  funds  of  the  estate  to  pay  off  the  debts 
described  in  the  mortgage;  that  the  rents  col- 
lected by  Bogers  during  the  year  1877  were 
enough  to  pay  the  |580  purchase  money  at 
the    probate   sale,— so,   as  a   result  of  the 
scheme,  Bogers    got   the   land   for   nothing. 
Complainant  further  alleges  that,  on  account 
of  the  irregularities,  the  probate  proceedings 
were  void;    that  there  had  been  no  regular 
and  valid  foredosore  of  the  mortgage,  and, 
even  If  there  had  been,  the  probate  proceed- 
ings were  an  admission  of  Its  invalidity.    It 
was  further  averred  In  the  bill  that  the  com- 
plainant attained  her  majority  during    the 
year  1895,  and  that  the  facts  averred  In  the 
bill  were  disclosed  to  her  only  a  short  time 
before  the  filing  of  the  bill,  and,  further,  that 
the  complainant  and  her  two  brothers  were 
the  only  children. and  heirs  of  the  said  J.  D. 
McQueen.    It  was  further  averred  that  Mills 
Rogers  died  intestate  on  July  18,  1888,  and 
left  surviving  him,  as  his  only  heirs  at  law, 
Mackey  Davis  and  Maud  Bainey,   and  that 
W.  D.  Whetstone  was  duly  appointed  admin- 
istrator of  the  estate  of  Mills  Bogers,  de- 
ceased, and  went  Into  possession  of  the  lands 
Involved  In  controversy,  and  said  administra- 
tor and  the  heirs  of  Mills  Rogers  have  held 
them  ever  since  the  latter's  death.    It  was 
further  averred  that  Jacob  Faber  died  May 
13,  1896,  and  left  surviving  him  three  chil- 
dren, and  that  W.  H.  Hunt  was  appointed  ad- 
ministrator.   The  two  brothers  of  the  com- 
plainant, W.  D.  Whetstone  (as  administrator 
of  the  estate  of  Mills  Rogers,  deceased),  Mack- 
ey Davis,  Maud  Ralney,  and  the  children  of 
Jacob  Faber,  and    his    administrator,  were 
made    parties    defendant  to  the  bill.    The 
prayer  of  the  bill  was  that  the  complainant 
be  decreed  to  be  entitled  to  redeem  the  said 
lands,  and  entitled  to  the  possession  thereof 
upon  the  payment  of  the  sum  ascertained  to 
be  due  under  said  mortgage,  or  under  the  said 
sale  of  the  alleged  equity  of  redemption,  or 
otherwise,  and  that  an  accounting  be  stated 
between  the  said  mortgagees  and  the  com- 
plainant, etc. 

The  defendants  Maud  Ralney  and  Mackey 
Davis,  the  children  and  heirs  of  Mills  Rogers, 
filed  a  Joint  and  seiiarate  demurrer  to  the  bill, 
alleging  the  following  grounds:  (1)  There  is 
no  equity  in  the  bill.  (2)  It  appears  by  one 
of  the  alternative  averments  of  said  bill  that 
the  mortgage  from  which  It  Is  sought  to  re- 
deem was  foreclosed  in  the  year  1887,  and 
that  complainant  is  barred  by  lapse  of  time 
of  any  right  to  redeem.  (3)  The  said  bill  of 
complaint  Is  defective  In  this:  It  alleges  that 
there  never  was  any  due  foreclosure  of  said 
mortgage  under  the  power  therein  contained, 
but  does  not  set  up  the  facts  on  which  it  is 
claimed  that  the  foreclosure  was  not  legal  and 
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proper.  (4)  The  bill  of  complaint  1«  defective 
in  this:  It  avers  that  the  alleged  equity  of 
redemption  which  the  administrators  of  her 
father's  estate  petitioned  to  sell,  on  the  alle- 
gations of  the  petition,  had  no  existence  what- 
ever, hut  does  not  show  or  set  out  what  such 
allegations  were,  but  simply  the  conclusion  of 
the  pleader  therefrom.  And  defendants  Joint- 
ly and  separately  moved  to  dismiss  the  bill  for 
want  of  equity.  There  was  no  action  on  the 
motion,  but  each  ground  of  demurrer  was  sep- 
arately overruled.  The  defendant  Maud 
Ralney,  one  of  the  two  children  of  Mills  Rog- 
ers, to  whom  his  entire  interest  in  the  land 
had  passed  prior  to  the  filing  of  the  bill,  on 
March  12,  1896,  filed  an  answer,  in  which  she 
denied  that. her  father  had  ever  been  in  pos- 
session of  the  land  as  mortgagee,  and  set  up 
that  he  did  not  go  into  possession  of  It  until 
after  a  foreclosure  of  the  mortgage,  and  that 
when  he  went  Into  possession  he  did  so  claim- 
ing to  be  the  owner,  and  ever  since,  for  near- 
ly 20  years,  he  or  his  representatives  had  re- 
mained in  possession,  claiming  It  as  their 
own,  and  adversely  to  complainant.  She  de- 
nies In  toto  that  there  was  any  such  scheme 
or  agreement  between  the  administrators  of 
McQueen  and  the  mortgagees  as  that  describ- 
ed In  the  bllL  She  also  denies  the  conclu- 
sion of  law  stated  in  the  bill,  tliat  the  probate 
proceedings  amounted  to  a  consent  that  the 
foreclosure  proceedings  were  invalid.  She 
then  sets  up  in  her  answer  that  after  the  law 
day  of  the  mortgage,  default  having  occurred, 
there  was  a  due  and  regular  foreclosure  sale 
under  and  In  accordance  with  the  power 
therein,  at  which  one  T.  W.  Sadler  purchased 
for  his  sister,  Mrs.  Cooke;  that  subsequently 
Mrs.  Cooke  became  dissatisfied  with  her  pur^ 
chase,  and  transferred  the  same  to  said  Rog- 
ers for  the  amount  of  the  bid;  that  she  be- 
lieves deeds  were  executed  by  the  mortgagees 
to  Mrs.  Cooke,  and  by  Mrs.  Cooke  to  Rogers, 
but  that  she  has  been  unable  to  find  the 
same,  and  that,  even  If  none  were  executed, 
her  father  got  a  good  title,  and  went  Into  pos- 
session claiming  the  land  as  his  own,' and  so 
remained  until  his  death,  In  1888;  that  subse- 
quently, in  1892,  her  sister  conveyed  to  her  a 
half  Interest  In  the  same,  since  which  time 
she  has  been  in  possession,  claiming  to  own 
the  entire  fee.  The  defendant  Mackey  Davis 
adopted  the  answer  of  Maud  Ralney  as  that 
of  hers,  and  the  other  defendants  also  an- 
swered the  bill. 

The  evidence  adduced  showed  that  J.  D. 
McQueen  executed  a  mortgage  as  alleged  in 
the  bill  to  Mills  Rogers  and  Jacob  Faber  on 
February  22,  1876,  upon  certain  lands,  which 
were  described  as  follows:  "N.  %  of  section 
82,  township  17,  range  16."  This  mortgage 
was  made  an  exhibit  to  the  bill,  and  was  prov- 
en as  averred  in  the  bill  It  was  further 
shown  by  the  evidence  that  J.  D.  McQueen 
died  October  7,  1877,  and  that  regular  letters 
of  administration  were  granted  to  Jacob  Fa- 
ber, one  of  the  mortgagees,  and  one  J.  Ik 
Alexander,  on  December  17, 1876;  that  In  Jan- 


uary, 1877,  the  administrators  filed  a  petition 
in  the  probate  court  asking  for  an  order  of 
sale  of  the  lands  of.  the  estate  of  J.  D.  Mc- 
Queen, deceased,  for  the  payment  of  debts; 
that  upon  the  hearing  of  this  petition  It  was 
granted,  except  as  to  160  acres  of  land,  which 
were  reserved  as  a  homestead  for  the  com- 
plainant and  her  two  brothers,  wlio  were  the 
only  children  and  heirs  at  law  of  said  Mc- 
Queen; that  this  order  was  never  executed 
by  the  administrators,  but  that  on  Septem- 
ber 22,  1877,  the  administrators  filed  a  peti- 
tion In  the  probate  court  in  which  it  was 
averred  that  J.  D.  McQueen,  at  the  time  of 
his  death,  "owned  an  equity  of  redemption, 
and  also  had  the  legal  interest  at  the  time  of 
bis  death,  in  the  following  described  lands, 
via.  the  S.  ^  of  section  32";  that  prior  to 
his  death  he  executed  a  mortgage  to  Mills 
Rogers  and  Jacob  Faber,  and  "that,  under  and 
by  virtue  of  a  power  of  sale  embraced  in 
said  mortgage,  said  mortgagees  did  on  Fri- 
day, the  20th  day  of  AprU,  A.  D.  1877,  offer 
said  lands  for  sale  to  the  highest  bidder  for 
cash,  and  Thomas  W.  Sadler  became  the  pur- 
chaser thereof,  and  has  thereby  acquired  the 
legal  tide  to  said  lands";  that  the  right  to  re- 
deem said  lands  is  invested  in  the  above-nam- 
ed heirs  of  James  D.  McQueen,— that  is,  the 
complainant  and  her  two  brothers.  The  pray- 
er of  this  petition  was  for  the  sale  of  "the 
right  to  redeem  said  lands."  It  was  shown 
that  this  petition  was  granted,  and  that, .  in 
pm-suance  of  the  order  of  the  probate  court, 
the  administrators  did,  in  December,  1877, 
sell  the  right  to  redeem  the  lands,  and  that 
Mills  Rogers  became  the  purchaser  thereof 
for  the  sum  of  $580,  which  amount  was  paid, 
and  the  sale  confirmed.  .  It  was  further 
shown  that  the  lands  contained  in  the  mort- 
gage were  sold  on  April  20,  1877,  under  the 
power  In  said  mortgage,  and  that  Thomas  W. 
Sadler  bid  off  the  lands  at  said  sale  for  his 
sister,  Mrs.  A.  C.  Cooke;  that,  after  the  lands 
were  bid  off,  Mrs.  Cooke  declined  to  take  them, 
and  thereupon  Mills  Rogers  assumed  the  bid 
of  Mrs.  Cooke,  and  became  the  purchaser  of 
said  land.  There  was  testimony  for  the  de- 
fendants to  the  effect  that  at  the  sale  under 
the  mortgage  a  deed  was  made  to  Mrs.  A.  0. 
Cooke,  and  she  immediately  executed  a  deed 
conveying  the  same  lands  to  Mills  Rogers,  but 
neither  of  these  deeds  was  introduced  in  evi- 
dence. T.  W.  Sadler,  in  his  deposition,  tes- 
tified in  reference  to  this  sale  as  follows: 
"That  he  knew  that  MlUs  Rogers  and  Jacob 
Faber  held  a  mortgage  on  the  lands  and  pei> 
sonal  property  of  J.  D.  McQueen  in  Autauga 
county,  and  that  said  mortgage  contained  a 
power  of  sale,  and  was  due  on  the  22d  day  of 
February,  1877,  for  about  $1,684.  That  be 
also  knew  that  the  lands  were  advertised  in 
the  Autauga  Citizen,  a  newspaper  published  in 
Autauga  county,  as  required  by  the  terms  of 
said  mortgage.  That  on  the  20th  -day  of 
April,  1877,  said  lands  were  offered  for  sale 
to  the  highest  bidder  for  cash,  and  that  wit- 
ness made  the  last  bid  for  the  lands,  with  the 
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understanding  Qiat  iSa.  A.  C.  Cooke,  vrbo  was 
a  sister  of  witness,  would  take  the  lands  and 
settle  Rogers'  debt  unless  there  was  a  better 
bid.  Notice  of  the  said  sale  was  given  by 
three  weekly  insertions  In  the  county  news- 
paper, and  the  property  was  offered  for  sale  at 
the  court  house,  In  the  town  of  Prattvllle,  and 
he  [witness]  bid  the  lands  off  for  Mrs.  Cooke, 
but  does  not  remember  the  price,  except  as 
slated.  Mrs.  Cooke  decided  not  to  take  the 
lands,  and  Rogers  took  the  lands  at  the  price 
bid  for  her.  And  his  recollectton  Is  that  Rog- 
ers went  into  possession  nnder  this  sale.  He 
does  not  know  of  any  agreement  between 
Rogers  and  any  one  to  the  effect  that  he 
should  hare  the  property  at  any  time  before 
the  sale.  •  •  •  That  he  does  not  know 
that  she  ever  paid  anything  to  any  one  on 
account  of  the  purchase  of  the  McQueen  lands. 
That  she  did  authorize  witness  to  bid  at  the 
sale  of  said  lands.  That  the  authority  was 
all  verbal  That  he  [witness]  was  the  attor- 
ney for  said  Mills  Rogers  and  the  agent  of 
Mrs.  Cooke.  That  he  does  not  remember  the 
amouut^he  bid  at  said  sale.  The  amount  was 
not  arranged  between  Rogers  and  witness,  ex- 
cept that  he  [witness]  should  bid  the  amount 
due.  And  that  be  [witness]  proposed  that 
Mrs.  Cooke  should  take  the  property  If  there 
was  no  better  bid.  •  •  •  That  he  does 
not  know  that  Faber  or  Rogers  ever  bad  any 
Interview  with  Mrs.  Ooc^e.  That  he  [wit- 
ness] had  no  agreement  with  Rogers  prior  to 
the  sale  of  the  land  as  to  what  should  be  done 
In  the  event  that  Mrs.  Cooke  declined  to  take 
the  land.  This  Is  a  fact  that  Mrs.  Cooke  au- 
thorized witness  to  buy  the  McQueen  lands 
at  the  sale  made  on  the  20th  day  of  April, 
1877,  and  it  Is  also  true  that,  acting  as  her 
agent,  he  [witness]  bid  off  said  lands.  Thai 
he  saw  Mrs.  Oooke  soon  after  this  sale,  and 
she  declined  to  take  the  lands.  That  he  [wit- 
ness] Insisted  that  she  should  do  so,  but  she 
persisted  in  her  refusal.  That  he  is  sure  that 
no  money  passed  between  Rogers  and  Faber 
and  Mrs.  Cooke  or  witness  In  reference  to 
this  sale.  That  he  does  not  know  as  to  the 
credits  given."  The  evidence  for  the  com- 
plainant showed  that  the  mortgagees  went 
into  possession  of  the  lands  Involved  in  con- 
troversy In  1877,  and  that  Mills  Rogers  re- 
mained In  possession  thereof  up  to  the  time  of 
his  death,  and  that  the  defendants  Maud  Rain- 
ey  and  Mackey  Davis,  and  his  administrator, 
were  in  possession  thereof  at  the  time  of  the 
filing  of  such  bill.  Such  other  facts  as  are 
necessary  to  an  understanding  of  the  decision 
on  the  present  appeal  are  sufElclently  stated  In 
the  opinion.  Upon  the  final  submission  of 
'the  cause  on  the  pleadings  and  proof,  the 
chancellor  decreed  that  the  complainant  was 
entitled  to  the  relief  prayed  for,  and  adjudged 
that  she  be  allowed  to  redeem  the  land,  and 
ordered  an  account  to  be  stated  by  the  regis- 
ter. The  defendants  appeal,  and  assign  as  er- 
ror the  decree  overruling  the  demurrers  of 
the  defendants,  and  the  final  decree  granting 
the  complainant  the  relief  prayed  tor. 


Tompkins  &  Troy,  for  appellants.  Gunter 
&  Gunter,  for  appellee. 

SHARPB,  3.  The  relief  sought  by  this  blU 
of  complaint  Is  the  redemption  of  lands  from 
a  mortgage  executed  by  complainant's  fa- 
ther, James  D.  McQueen,  on  the  22d  of  Feb- 
ruary, 1876,  in  favor  of  Jacob  Faber  and  Mills 
Rogers,  to  secure  Faber  for  supplies  to  be 
furnished,  and  to  Indemnify  both  of  them 
against  liability  as  sureties  for  the  mortgagor 
on  certain  notes,  aggregating,  besides  inter- 
est, about  $1,598,  due  February  22,  1877.  In 
the  Instrument  power  was  given  the  mortga- 
gees, in  case  of  McQueen's  default  In  pay- 
ments, to  sell  the  property  at  puUIc  outcry  to 
the  highest  bidder,  after  a  prescribed  notice. 
John  D.  McQueen  died  In  October,  1876.  This 
bill  was  filed  on  the  25th  of  September,  1895, 
which,  according  to  Its  averments,  was  Just 
after  complainant  had  arrived  at  the  age  of 
21  years.  The  proof  shows  the  suit  was  be- 
gun durlUg  the  first  year  of  her  majority. 
Her  rights.  If  any,  are  not  affected  by  pre- 
scription; and,  having  sued  within  a  reason- 
able time  after  becoming  legally  capable,  she 
is  not  chargeable  with  laches.  Alexander  v. 
HIU,  88  Ala.  487,  7  South.  238;  Lindsay  v. 
Cooper,  94  Ala.  170,  11  South.  325. 

The  equitable  right  of  redemption,  u];K>n 
the  death  of  the  mortgagor,  passes  to  his  heir. 
Butts  V.  Broughton,  72  Ala.  294;  Jones,  Mortg. 
{  1055.  Therefore  the  right  to  redeem  the 
land  In  question  resides  in  the  complainant, 
unless  it  has  In  some  way  been  legally  cut 
off.  The  blU  alleges  "that  there  never  was 
any  due  foreclosure  of  the  mortgage  under 
the  powers  therein  contained."  The  grounds 
of  demurrer,  assuming  that  the  bill  shows 
a  foreclosure  was  had,  are  without  merit 

The  averments  of  the  bill  relating  to  the 
sale  of  what  was  termed  the  "equity  of  re- 
demption" are  directed  only  to  showing  fraud. 
They  are  not  necessary  to  the  complainant's 
case,  since  her  right  to  redeem  Is  not  de- 
pendent upon  fraud.  If  a  valid  sale  was  had 
of  the  equity  of  redemption,  it  might  furnish 
a  defense  to  her  claim;  but,  being  defensive 
matter,  she  was  not  bound  to  set  out  the  pe- 
tition for  such  sale.  The  bill  contains  equity, 
and  there  was  no  error  in  the  failure  to  dis- 
miss it,  or  in  overruling  the  demurrer. 

The  equity  of  redemption  In  mortgaged 
lands,  such  as  exists  before  foreclosure.  Is  a 
substantial  Interest  In  the  land  Itself,  which 
the  probate  court  may,  und^  its  statutory 
jurisdiction,  order  sold  by  the  personal  rei>- 
resentatlve  tor  the  payment  of  debts.  Per- 
kins' EK'rs  V.  Winter's  Adm'x,  7  Ala.  855; 
Duval's  Heirs  v.  Bank,  10  Ala.  636;  BoUlng 
V.  Jones,  67  Ala.  608.  By  proper  proceed- 
ings under  such  authority  the  heir  Is  de- 
vested of  the  right  to  redeem,  and  the  pur- 
chaser Is  Invested  with  It.  Boiling  v.  Jones, 
supra.  Such  proceedings  In  the  probate  court 
being  In  rem,  the  property  of  which  a  sale  Is 
sought  must  be  named  and  described  in  the 
petition  for  sale.    Code,  {  158.    The  descrip- 
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Hon  of  the  property  Is  esaentlal  to  the  court's 
Jurisdiction,  and  its  order  can  vest  no  title 
to  or  Interest  In  land  not  Included  In  the  aver- 
ments and  prayer  of  the  petition.  Austin  t. 
WlIUs,  90  Ala.  421,  8  South.  »1;  Fielder  t. 
Ohllda,  73  Ala.  667.  The  petition  under 
which  a  sale  of  the  right  of  redemption  in 
these  lands  was  attempted  Is  found  In  the 
proof.  Besides  the  fact  that  its  description 
of  lands  apidles  to  only  a  small  portion  of 
the  mortgaged  lands,  the  Interest  of  which  It 
prays,  the  sale  is  clearly  not  the  equity  of  re- 
demption, but  Is  only  the  statutory  right  to 
redeem  from  a  sale  alleged  to  have  been 
made  under  the  mortgage  to  Thomas  W.  Sad- 
ler. Such  a  right  Is  a  mere  privilege  personal 
to  those  in  whom  the  statute  vests  It,  and  Is 
not  an  Interest  in  the  land.  Parmer  v.  Par^ 
a4er,  74  Ala.  285;  Childress  v.  Monette,  64 
Ala.  817;  Association  v.  Parker,  84  Ala.  296, 
4  South.  268;  Otis  v.  McMlUan,  70  Ala.  46. 
The  Jurisdiction  of  the  probate  court  could 
not  attach  under  this  petition  to  ord«'  the 
sale  of  any  Interest  In  the  mortgaged  lands, 
and  the  attempted  sale  under  the  order  was 
invalid,  without  regard  to  the  question  raised 
as  to  whether  proof  was  taken  as  the  statute 
required. 

But  defendants  insist  that  the  mortgage 
was  foreclosed  by  a  sale  made  under  the 
power  to  a  third  person  In  1877,  whereby 
complainant's  equity  was  cut  off;  and  the 
case  of  Dnrden  v.  Whetstone,  92  Ala.  480,  9 
South.  176,  is  relied  on  as  supporting  that  po- 
sition. In  that  case  It  was  found  from  the 
proof  that  at  the  mortgagee's  sale  third  per- 
sons Md  off  the  land;  that  one  of  them  de- 
clined to  complete  the  sale,  and  the  other 
assumed  the  bid,  and  some  days  thereafter, 
by  agreement  between  him  and  the  mortga- 
gee, the  mortgagee  took  the  land  at  the  price 
bid.  It  was  there  held,  following  Cooper  v. 
Homsby,  71  Ala.  62,  that,  the  sale  being  reg- 
ular, and  having  been  made  In  g^ood  faith  to 
a  third  person.  It  cut  off  the  equity  of  re- 
demption, notwithstanding  the  absence  of 
writings  and  the  passing  of  money  between 
the  parties,  and  that  the  mortgagee,  having 
acquired  the  land  by  purchase  from  a  third 
person,  did  not  stand  in  the  attitude  of  a  pur- 
chaser at  his  own  sale.  It  Is  here  shown  by 
the  proof  that  in  April,  1877,  and  after  due 
notice,  the  mortgaged  lands  were  offered  for 
sale  under  the  power.  The  character  of  that 
transaction  must  be  ascertained  from  the  tes- 
timony of  Thomas  W.  Sadler,  which  is  un- 
disputed. He  states.  In  substance,  that  when 
the  lands  were  oflFered  for  sale  there  was  due 
on  the  mortgage  about  $1,684;  that  he  acted 
in  the  matter  as  the  attorney  for  the  mort- 
gagees, and  also  as  the  agent  of  his  sister, 
Mrs.  Cooke;  that  by  her  authority  he  bid  oCF 
the  lands  for  her,  with  the  understanding  that 
she  "would  take  the  lands  and  settie  Rogers' 
debt  unless  there  was  a  better  bid."  We 
quote  from  the  record  that  he  "does  not  re- 
member the  price,  except  as  stated.  Mrs. 
Cooke  decided  not  to  take  the  lands,  and  Rog- 


ers took  the  lands  at  the  price  bid  for  her, 
and  his  recollection  Is  that  Rogers  went  Into 
possession  under  this  sale.  He  does  not  know 
of  any  agreement  between  Rogers  and  any 
one  to  the  effect  that  he  should  have  the  prop- 
erty at  any  time  before  the  sale."  He  states 
further  that  he  does  not  know  that  the  mort- 
gagees ever  had  any  interview  with  Mrs. 
Cooke;  that  "no  money  passed  between  Rog- 
ers and  Faber  and  Mrs.  Cooke  or  witness  In 
reference  to  this  sale;  that  he  does  not  know 
as  to  the  credits  given."  The  foregoing  is 
the  substance  of  the  testimony  relating  to  the 
attempted  foreclosure,  and  it  does  not  show 
that  either  Mrs.  Cooke  or  Sadler  bought  and 
sold  the  land  to  Rogers.  On  the  contrary,  It 
appears  that  Mrs.  Cooke,  for  whom  the  bid 
was  made,  simply  declined  to  take  the  lands, 
whereupon  Rogers  took  them  without  fur- 
ther negotiation  with  either  her  or  Sadler. 
Taking  through  no  other  purchaser,  Rogers' 
holding  must  have  been  as  mortgagee  In  pos- 
session as  such,  or  as  a  purchaser  at  his  own 
sale;  and,  in  either  case,  complainant,  hav- 
ing seasonably  elected  to  redeem.  Is  entiUed 
to  relief.  Alexander  v.  Hill  and  Cooper  v. 
Homsby,  supra.  The  decree  of  the  chancery 
court  must  be  affirmed,  at  appellants'  cost 

No  specific  assignment  has  been  made  to 
that  part  of  the  decree  directing  a  reference 
to  the  register,  and  we  will  not.  In  this  opin- 
ion, anticipate  questions  that  may  arise  there- 
on. As  to  such  part,  the  decree  Is  interlocu- 
tory, and  subject  to  future  control  of  the 
chancery  court  as  may  be  necessary  to  the 
rendition  of  a  proper  final  decree. 


an.  AUu  no) 

BROWN  V,  HUNTER. 

(Supreme  Court  of  Alabama.    April  6,  1899.) 

QUEBTINO     TITLE— PARTITION— MAHRIKD 
WOMEN— HARMLESS  ERROR. 

1.  A  bill  to  cancel  a  deed  for  actual  fraud  can- 
not be  maintained  as  one  to  quiet  title,  where 
there  is  no  averment  that  complainant  is  in  poe- 
session,  and  no  obstacle  is  shown  that  would 
prevent  the  assertion  of  complainant's  rights  by 
an  action  of  ejectment. 

2.  The  deed  of  a  married  woman  is  void,  where 
the  husband  did  not  join  therein  or  consent 
thereto  as  required  by  Code  1886,  §  2348. 

8.  Under  Acts  1896-87,  p.  17,  giving  courts  of 
chancery  jurisdiction  to  sell  for  partition  proper- 
ty held  jointly  or  in  common,  whether  or  not 
defendant  denies  complainants  title  and  sets 
up  adverse  possession,  a  person  out  of  possession 
may  sue  in  equity  to  establish  a  disputed  inter- 
est in  realty,  and  to  have  a  sale  for  partition. 

4.  It  was  harmless  error  to  sustain  a  demurrer 
to  a  bin,  by  reason  of  which  complainant  was 
obliged  to  make  additional  averments,  where  he 
failed  on  the  hearinK  to  prove  a  vital  aUegation 
in  the  bill  as  it  stood  originally. 

Appeal  from  chancery  court.  Mobile  county; 
W.  H.  Tayloe,  Chancellor. 

Bill  by  Louisa  Hunter  against  BetUe  Tur- 
ner Brown  and  others.  From  a  decree  for 
complainant,  Bettie  Turner  Brown  appeals. 
Affirmed. 

The  bin  In  this  case  was  ffled  on  January 
16, 1897,  and  averred  the  following  facts:    On 
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October  29,  1881,  P.  Laffre  conveyed  to 
Charles  Jackson  and  Ell  Brown  a  certain  de- 
scribed lot  In  the  city  of  Mobile.  On  Novem- 
ber 1,  1881,  Charles  Jackson  and  Eli  Brown 
conveyed  said  lot  to  Laclnda  Brown,  MoUle 
Brown,  and  Lonlsa  Wilson.  Lndnda  Brown 
was  the  wife  of  Ell  Brown,  and  died  intestate 
November  20,  1894,  leaving,  surviving  her, 
her  husband.  Ell  Brown,  and,  as  her  only 
heirs  at  law,  her  three  children,  the  com- 
plainant, John  Wilson,  and  Louvinla  Moore. 
There  was  no  administration  on  the  estate  of 
Lndnda  Brown,  and  no  necessity  for  any,  as 
there  were  no  debts  against  the  estate.  On 
October  11,  1894,  the  complainant  married 
John  Hnnter,  and  lived  with  him  continuous- 
ly ever  since  as  his  wife.  Previous  to  her 
marriage  to  John  Hunter,  she  was  named 
Louisa  Wilson.  After  the  death  of  Luclnda 
Brown,  Eli  Brown  married  one  Bettle  Tur- 
ner, on  May  28,  1896.  AH  of  these  facts 
averred  in  the  bill  were  proved  by  the  evi- 
dence introduced.  The  bill  then  averred  that 
on  July  29,  1895,  Bettle  Turner  Brown  went 
Into  possession  of  the  lot  above  referred  to, 
and  has  been  in  possession  ever  since,  daim- 
ing  the  same  as  her  own,  under  a  deed  pur- 
porting to  be  signed  by  Ell  Brown  and  the 
complainant,  Louisa  Hunter,  and  purporting 
to  convey  to  Bettie  Turner  Brown  said  lot  of 
land;  that  at  the  time  the  complainant  signed 
said  deed  she  was  a  married  woman,  and  was 
living  with  her  husband,  John  Hnnter,  and 
that  her  husband  did  not  give  his  consent. 
In  writing  or  otherwise,  to  her  signing  said 
deed,  and  did  not  Join  with  her  in  the  execu- 
tion thereof,  and  that  the  said  Bettle  Turner 
Brown  frandnlently  procured  the  complainant 
to  sign  said  deed  by  inducing  her,  with  false 
representations,  to  believe  that  it  was  a  bill 
of  sale  for  some  furniture,  and  not  allowing 
the  complainant  to  read  the  same  before  sign- 
ing It;  and  that,  as  a  matter  of  fact,  the  com- 
plainant received  no  consideration  whatever 
for  signing  said  deed.  It  was  then  further 
averred  In  the  bill  that  Mollie  Brown,  Bettie 
Tomer  Brown,  John  Wilson,  and  Louvinla 
Moore  all  owned  said  lot  as  tenants  in  com- 
mon, but  that  the  interest  of  Bettie  Turner 
Brown  is  a  life  Interest  only  to  an  nndlv'ided 
one-third  interest,  which  was  owned  by  Ln- 
dnda Brown,  and  which  life  interest  accrued 
to  Ell  Brown,  and  which  he  conveyed  to  Bet- 
tle Turner  Brown  by  the  deed  above  referred 
to.  It  was  then  averred  that  said  lot  was  too 
small  in  area  to  equitably  divide  or  partition 
It  among  the  tenants  in  common,  and  it  was 
therefore  necessary  to  sell  the  whole  lot  in 
order  to  effect  an  equitable  division  among 
the  said  owners.  Bettie  Turner  Brown,  Mol- 
lie Brown,  John  Wilson,  and  Louvinla  Moore 
were  made  parties  defendant,  as  was  also  one 
J.  M.  Yockers,  who  claimed  an  Interest  in  the 
life  interest  of  Bettie  Turner  Brown  In  said 
lands,  under  a  mortgage  made  to  him  by  said 
Bettie.  The  prayer  of  the  bill  was  that  the 
deed  purporting  to  be  signed  by  the  complain- 
ant be  declared  null  and  void  In  so  far  as  It 


purported  to  convey  any  of  complainant's  in- 
terest and,  further,  that  a  sale  of  said  lands 
be  ordered  for  the  purpose  of  dividing  and  dis- 
tributing the  proceeds  thereof  among  the  sev- 
eral owners.  The  respondent  Bettie  Turner 
Brown  filed  her  answer,  which  she  asked  to 
be  taken  as  a  cross  bill,  In  which  she  averred 
that,  in  the  purchase  of  the  lot  In  controversy 
by  Charles  Jackson  and  Ell  Brown  from  F. 
Laffre,  Eli  Brown  paid  the  whole  of  the  pur- 
chase money  for  said  lot  out  of  a  fund  which 
had  been  placed  in  his  bands  by  the  father  of 
Bettie  Turner  Brown,  to  be  held  by  said  Ell 
Brown  In  trust  for  her  and  her  brother;  that 
her  brother  had  died,  leaving  no  children, 
and  that  the  respondent  was  bis  only  heir  at 
law;  and  that  her  father  had  also  died.  It 
was  then  further  averred  that  after  the  ex- 
ecution of  said  deed  from  Charles  Jackson 
and  Eli  Brown  to  Luclnda  Brown,  Mollie 
Brown,  and  Louisa  Wilson,  the  said  Eli 
Brown  also  used  a  part  of  the  trust  fund  to 
build  a  dwelling  house  on  said  lot;  that  this 
respondent,  Bettle  Turner  Brown,  first  learned 
of  the  use  of  the  trust  fund  in  the  purchase  of 
the  lot  and  the  building  of  the  house  some 
time  after  May,  1895;  and  that,  after  consul- 
tation with  a  lawyer,  the  deed  from  BSi 
Brown  and  Louisa  Hunter  to  her  was  exe- 
cuted with  the  intention  to  convey  said  lot  to 
this  respondent.  In  consideration  of  the  facts 
as  above  stated.  Louisa  Hunter,  John  WQ- 
Bon,  Louvinla  Moore,  and  Mollie  Brown  were 
made  parties  defendant  to  the  cross  bill;  and 
Its  prayer  was  that  a  trust  be  dedared  In 
said  lot  in  favor  of  the  cross  complainant, 
and  that  it  be  dedared  that  Louisa  Hunter, 
John  Wilson,  Louvinla  Moore,  and  Mollie 
Brown  held  the  legal  title  to  said  lot  in  trust 
for  Bettie  Turner  Brown,  and  they  be  re- 
quired to  execute  deeds  conveying  said  lot  to 
her.  The  defendants  to  the  cross  bill  demurred 
to  It  upon  the  following  grounds:  "(1)  Because 
said  cross  bill  sets  up  matter  which  has  no 
connection  with  the  subject-matter  of  the 
original  bill,  and  which  is  an  Independent 
and  distinct  subject  of  litigation.  (2)  Because 
said  cross  bill  shows  that  whatever  rights  to 
a  resulting  trust  Bettle  Turner  Brown  may 
have  had  are  barred  by  the  statute  of  limita- 
tions. (3)  Because  said  cross  bill  shows  on  Its 
face  that  Bettle  Tnmer  Brown  is  barred  by 
her  laches  in  falling  to  assert  her  dalm  sooner. 
(4)  Because  said  cross  bill  fails  to  excuse  the 
laches  of  said  Bettle  Tnmer  Brown  In  not 
asserting  her  claim  sooner.  (5)  Because  said 
cross  bill  shows  that  the  deed  of  conveyance 
by  Ell  Brown  and  Charles  Jackson  to  Luclnda 
Brown,  MoUIe  Brown,  and  Louisa  Wilson  re- 
dtes  a  valuable  consideration;  that  this  deed 
Is  dated  November  1,  1881,  and  said  cross  bill 
shows  that  any  right  Bettle  Turner  Brown 
may  have  had  to  Impeach  said  deed  Is  now 
barred  by  the  statute  of  limitations.  (6)  Be- 
cause said  cross  bill  does  not  set  forth  the 
facts  on  which  the  alleged  trust  Is  created." 
This  demurrer  was  sustained,  and  thereupon 
the  complainants  In  the  cross  bill  amended  it 
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'by  adding  thereto  tbe  foUowIng  avennents: 
"That  said  Brown  remained  la  possession  of 
said  lot  up  to  the  time  of  the  execution  of  the 
conveyance  by  said  Brown  and  Louisa  Hunter 
to  this  cross  complainant;  that  the  names  of 
Mollle  Brown  and  Louisa  WUson  were  in- 
serted In  the  deed  executed  by  said  Brown 
and  Jackson  at  the  direction  of  said  Brown, 
and  they  did  not  for  a  long  while  know  of  the 
fact  of  such  deed  being  made  to  them,  and 
that  neither  of  them  have  ever  been  in  the 
possession  of  said  lot;  that  said  grantors 
knew  all  the  facts  at  the  time  said  deed  was 
executed,  and  said  deed  was  Intended  by  them 
to  convey,  said  lot  to  tlils  cross  complainant 
because  of  the  use  of  the  money  belonging 
to  her,  and  as  a  recognition  of  her  equitable 
rights  to  said  property."  To  the  cross  bill, 
as  amended,  the  grounds  of  demurrer  orig- 
inally Interposed  to  it  were  reflled,  bnt  there 
was  no  ruling  made  upon  these  demurrers. 
Louisa  Hunter  filed  her  answer  to  the  cross 
bill,  in  which  she  denied  that  she  had,  at 
the  time  she  signed  the  deed,  on  July  29, 1895, 
any  knowledge  of  the  facts  set  forth  In  the 
cross  bill,  or  that  the  deed  was  Intended  by 
her  to  convey  said  lot  to  the  cross  complain- 
ant, because  of  the  alleged  use  of  the  cross 
complainant's  money  by  Ell  Brown,  or  that 
said  conveyance  was  Intended  as  a  recognition 
by  her  of  any  equitable  rights  of  cross  com- 
plainant to  said  property.  In  her  said  an- 
swer to  the  cross  bill,  she  further  shows  that 
said  lot  was  conveyed  to  her,  MoUie  Brown, 
and  Ludnda  Brown  on  November  2,  1881,  by 
Eli  Brown  and  Charles  Jackson,  and  said 
deed  was  recorded  January  8,  1881,  in  Deed 
Book  49  of  the  record  books  of  Mobile  county, 
and  she  and  her  mother,  Ludnda  Brown,  lived 
on  said  land  with  Eli  Brown,  claiming  the 
land  as  their  own,  under  said  deed,  until  the 
death  of  said  Lnclnda  Brown,  on  November 
20,  1894;  that,  after  the  death  of  said  Ln- 
.cinda  Brown,  complainant  was  in  possession 
until  the  premises  were  taken  possession  of 
by  said  cross  complainant  in  July,  1895;  that 
during  said  time  she  never  heard  of  said  Bet- 
tie  Turner  Brown,  or  of  her  equitable  claim, 
nor  had  she  heard  of  said  claim  until  after 
the  filing  of  the  cross  bill  in  this  cause;  that, 
if  cross  complainant  bad  any  such  claim,  she 
never  asserted  it  to  complainant  during  the 
time  she  was  in  possession  of  said  lot;  and 
that  the  same  is  now  barred  by  the  laches  of 
said  cross  complainant  The  other  defend- 
ants to  the  cross  bill  filed  answers  setting  up 
the  facts  substantially  as  stated  in  the  orig- 
inal bill.  The  evidence  Introduced  for  the 
complainant  proved  the  facts  as  averred  in 
her  bill  and  in  the  answer  to  the  cross  bilL 
It  was  also  shown  by  the  evidence  for  the 
complainant  that,  after  the  purchase  of  said 
lot  of  land  by  Eli  Brown  and  Charles  Jack- 
son from  F.  LafTre,  they  executed  a  deed  to 
Lnclnda  Brown,  LoiUsa  Hunter,  and  Mollle 
Brown,  as  alleged  in  the  bill,  and  that  Ln- 
clnda Brown,  after  the  execution  of  said  deed, 
contributed  money  towards  the  erection  of  a 


house  thereon,  and  she  and  the  other  grantees 
in  said  deed  occupied  ""ri  claimed  said  house 
and  lot  as  their  own;  that,  at  the  time  of  the 
purchase  of  said  lot  by  Eli  Brown,  neither 
Bettie  Turner  Brown  nor  her  father  were 
known  by  Ell  Brown  nor  any  of  the  other 
parties  In  Interest  The  complainant  Louisa 
Hunter,  as  a  witness,  testified  to  facts  showing 
that  she  was  Induced  to  sign  the  deed  executed 
in  July,  1895,  by  false  representations,  and  tliat 
it  was  not  her  intention  to  convey  her  interest 
in  said  lot  to  Bettie  Turner  Brown,  and  that 
at  the  time  she  signed  said  deed  she  was  a 
married  woman,  and  her  husband  did  not  join 
with  her  in  the  execution  thereof.  She  fur- 
ther testified  that  It  she  had  known  the 
paper  she  was  sig^ning  was  a  deed,  as  it  pur- 
ported to  be,  she  would  not  have  executed 
It  Bettie  Turner  Brown  and  Eli  Brown  both 
testified  that  the  land  was  paid  for  with 
money  which  Bettie  Turner  Brown's  father 
had  given  to  Eli  Brown  to  be  kept  In  trust  for 
Bettie  and  her  brother,  and  that  her  father  and 
brother  had  both  died,  leaving  Bettie  Turner 
Brown  the  sole  surviving  heir  of  her  brother; 
and  they  both  denied  making  any  false  rep- 
resentations to  Louisa  Hunter  to  induce  her 
to  sign  said  deed.  It  was  further  shown  by 
the  testimony  of  Bettie  Turner  Brown  that 
she  oame  to  Mobile  from  North  Carolina,  and 
had  been  living  in  Mobile  three  or  four  years; 
and  she  further  testified  that  she  married 
said  Brown,  under  the  advice  of  her  attorney, 
after  she  had  known  him  only  three  or  four 
days.  Eli  Brown  testified  that  he  met  Bettie 
Brown  on  Monday,  and  married  her  the  next 
day.  Such  other  evidence  as  Is  necessary  for 
an  nnderstanding  of  the  decision  on  the  pres- 
ent appeal  is  sufiSciently  stated  in  the  opinion. 
Upon  the  submission  of  the  cause  on  the 
pleadings  and  proof,  the  chancellor  decreed 
that  the  cross  complainant  was  not  entitled 
to  the  relief  prayed  for  In  her  cross  bill  as 
amended,  and  ordered  the  same  dismissed, 
and  further  decreed  that  the  complainant 
Louisa  Hunter,  was  entitled  to  the  relief 
prayed  for,  and  ordered  that  the  deed  ex- 
ecuted by  her  to  Bettie  Turner  Brown  on  July 
29,  1895,  be  annulled  and  set  aside,  and  be 
declared  void,  in  so  far  as  it  purports  to  con- 
vey the  interest  of  said  Louisa  Hunter  in  the 
lot  in  controversy.  He  further  decreed  that 
the  lot  in  controversy  be  sold  for  distribu- 
tion. The  defendant  Bettie  Turner  Brown 
appeals,  and  assigns  as  error  the  sustaining  of 
the  demurrer  to  her  cross  bill,  and  the  ren- 
dition of  the  final  deoree  granting  the  relief 
prayed  for  by  the  complainant  in  the  origlmil 
bilL 

R.  T.  Ervin,  for  appellant  L.  EL  &  El  W. 
Faith,  for  appellee. 

TTSON,  J.  The  blU  In  this  caose  cannot 
be  maintained  as  a  bill  to  remove  a  dond  up- 
on the  title  of  complainant  to  the  lot  in  con- 
troversy, as  there  is  no  averment  that  she 
was  in  possession  of  the  lot  at  the  date  of  Its 
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filing,  and  no  ayerment  of  any  special  equity 
showing  some  obstacle  or  Impediment  which 
would  prevent  or  embarrass  the  assertion  of 
her  rights  at  law.  Jtirthermore,  the  evidence 
Is  wlthont  dispute  that  complainant's  right  to 
possession  was  denied  by  the  appellant,  and 
she  was  excluded  from  It  by  the  appellant, 
who  claimed  the  entire  property,  and  no  spe- 
cial equity  is  shown  by  the  testimony  pre- 
cluding or  impeding  the  complainant  In  main- 
taining her  action  In  ejectment  to  recover  her 
one-third  tmdlvlded  Interest  in  the  lot  Plant 
V.  Barclay,  56  Ala.  561;  McLean  v.  Presley's 
Adm'r,  Id.  211;  Daniel  v.  Stewart,  56  Ala. 
278;  Baines  v.  Barnes,  64  Ala.  375;  Rea  v. 
Longstreet,  54  Ala.  291;  Jones  v.  De  Graften- 
reld,  60  Ala.  145.  It  Is  true,  the  blU  contains 
an  averment  of  actual  fraud  in  the  procure- 
ment of  complainant's  signature  to  the  deed 
which  she  seeks  to  have  canceled.  This  does 
not  affect  the  principle  announced  above,  or 
give  a  court  of  equity  jurisdiction  to  main- 
tain the  bill  if  the  evidence  should  be  found 
to  support  the  averment.  If  the  execution  of 
the  deed  was  procured  by  fraud.  It  has  no  le-i 
gal  existence  either  in  a  court  of  equity  or  a 
court  of  law,  and  she  could,  having  the  legal 
title,  recover  in  ejectment  Thompson  v. 
Drake,  32  Ala.  103;  Forrest  v.  Camp,  16  Ala. 
648;  Tnmlpseed  v.  McMath,  13  Ala.  44;  Mor- 
ris V.  Harvey,  4  Ala.  300;  Swift  v.  PItzhugh, 
9  Port  (Ala.)  39;  Mordecal  v.  Tankersly,  1 
Ala.  100.  It  appears,  however,  from  the  evi- 
dence, and  It  iB  averred  In  the  bill,  that  com- 
plainant was  a  married  woman  at  the  date  of 
the  execution  of  the  deed  by  her,  and  that  her 
husband  did  not  Join  In  Its  execution,  or  con- 
sent. In  writing  or  otherwise,  to  her  signing 
It  Section  2348,  Code  1886,  which  was  In 
force  at  the  date  of  the  execution  of  the  deed 
by  complainant  to  the  respondent  Bettle  Tur- 
ner Brown,  prohibited  the  alienation  by  the 
wife  of  her  lands,  or  any  Interest  therein, 
without  the  assent  and  concurrence  of  the 
husband;  his  assent  and  concurrence  to  be 
manifested  by  his  Joining  In  the  alienation  in 
the  mode  prescribed  by  law  for  the  execution 
of  conreyances  of  land.  The  deed  was  there- 
fore void,  and  conveyed  no  title  to  the  re- 
spondent to  complainant's  one-third  Interest 
In  the  lot 

The  bill.  In  addition  to  seeking  to  have  this 
deed  canceled,  also  seeks  to  have  the  lot  sold 
for  division  and  distribution  of  the  proceeds 
among  Its  several  owners.  All  who  have  an 
Interest  In  the  lot  are  made  parties,  and  each 
Interest  of  the  several  owners  In  common  is 
distinctly  and  clearly  averred;  and  there  Is 
no  controversy  as  to  the  legal  title  of  either 
of  the  shares  or  portions,  except  the  com- 
plainant's. It  further  appears,  without  dis- 
pute, from  the  evidence,  that  the  lot  cannot 
be  equitably  divided,  and  that  a  sale  Is  neces- 
sary; and  an  averment  of  these  facts  appears 
in  the  bill.  It  further  appears  from  the  evi- 
dence, without  dispute,  that  the  respondent 
has  denied  the  right  of  the  complainant  to  the 
possession  of  the  lot,  and  also  her  title  to  any 


portion  of  It,  and  that  the  respondent  (appel- 
lant) has  claimed,  within  a  recent  i)eriod  after 
her  marriage  to  Eli  Brown,  the  entire  lot,  and 
has  been  in  the  possession  of  It,  and  also 
claimed  It  under  the  deed  from  Ell  Brown  and 
complainant  to  her  in  1895.  There  can  be  no 
doubt  under  the  testimony,  that  appellant 
was  holding  the  lot  adversely  to  the  complain- 
ant at  the  time  the  bill  was  filed,  and  had 
been  so  holding  for  more  than  two  years,  and 
that  this  was  known  to  complainant.  Courts 
of  equity,  without  the  aid  of  some  statutory 
provision  conferring  it,  have  no  Jurisdiction  to 
sell  lands  for  partition  among  adult  owners, 
without  their  consent  Wilkinson  v.  Stuart, 
74  Ala.  198;  Deloney  v.  Walker,  9  Port  (Ala.) 
497;  Oliver  v.  Jernigan,  46  Ala.  41.  Under 
section  3262,  Code  1886,  Jurisdiction  was  con- 
ferred upon  the  chancery  court,  concurrent 
with  the  probate  court,  to  divide  or  partition, 
or  to  sell  for  division  or  partition,  any  prop- 
erty—real, personal,  or  mixed— held  by  Joint 
owners  or  tenants  In  common.  In  Sellars  v. 
Friedman,  100  Ala.  499,  14  South.  277,  this 
court,  in  construing  this  section,  held  that 
where  a  defendant  holds  possession  of  the 
property  adversely,  under  claim  of  title  found- 
ed on  disputed  facts,  a  court  of  equity  had 
no  Jurisdiction  to  sell  for  partition.  To  the 
same  effect  is  the  case  of  Davis  v.  Bingham, 
111  Ala.  292,  18  South.  660.  Since  these  ad- 
judications, the  act  of  November  27,  1896 
(Acts  1806-97,  p.  17),  was  enacted,  which  is 
in  the  following  words:  "The  courts  of  chan- 
cery shall  have  jurisdiction  to  divide  or  parti- 
tion, or  to  sell  for  partition  or  division,  any 
property,  real,  personal  or  mixed,  held  by 
Joint  owners  or  tenants  In  common,  whether 
the  defendant  denies  the  title  of  the  com- 
plainant or  sets  up  adverse  possession  or 
not"  The  manifest  purpose  of  this  act  was 
to  obviate  the  difficulties  pointed  out  in  the 
two  decisions  last  above  referred  to,  and  to 
avoid  compelling  the  complainant  to  first  es- 
tablish her  legal  title,  when  disputed,  in  a 
court  of  law,  before  she  could  prosecute  her 
suit  In  a  court  of  equity  for  partition,  or  a 
sale  for  partition,  and  to  permit  such  a  bill  to 
be  maintained  by  a  complainant  out. of  pos- 
session, as  against  her  Joint  tenants  or  ten- 
ants in  common,  provided  she  can  show  that 
she  has  such  an  interest  or  title  In  the  prop- 
erty, though  disputed,  as  entitles  her  to  share 
In  the  distribution  of  the  proceeds. 

What  we  have  said  is  conclusive  of  com- 
plainant's right  to  maintain  the  bill  In  this 
case;  her  deed  to  the  respondent  Brown  be- 
ing void  for  want  of  a  Joinder  by  her  husband 
with  her  in  Its  execution,  unless  the  special 
equities  set  up  in  respondent's  cross  bill 
should  prevail.  It  appears  that  a  demurrer 
was  sustained  to  her  cross  bill  as  first  amend- 
ed, and  thereupon  a  second  amendment  was 
filed,  which,  in  our  opinion,  contained  imma- 
terial averments,  and  Imposed  upon  her  no 
greater  burden  of  proof  than  she  would  have 
had  to  bear  under  the  first  amendment.  After 
this    second    amendment,  a    demurrer  was 
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again  filed,  bnt  was  not  ruled  npon;  and  tbe 
caase  was  submitted  upon  the  pleadings  and 
proof  for  final  hearing,  and  a  decree  was  ren- 
dered dismissing  the  cross  bill  upon  the  mer- 
its. After  a  careful  examination  of  the  testi- 
mony offered  by  respondent  In  support  of  the 
equities  Invoked  In  her  cross  bill,  we  are  of 
the  opinion  that  It  was  not  her  money  used 
by  Ell  Brown,  her  husband,  In  the  purchase 
of  the  lot  In  controversy.  We  are  imable  to 
reach  any  other  conclusion,  growing  out  of 
the  Improbable  state  of  facts  narrated  by 
Brown.  We  feel  strengthened  In  this  conclu- 
sion when  we  consider  the  fanciful,  imagi- 
nary, and  accidental  occurrence  of  their  be- 
coming lovers,  which  ripened  into  matrimony 
within  two  or  three  days.  A  failure  to  make 
this  satisfactory  proof  would  necessarily  have 
resulted  disastrously  to  the  cause  of  action  In 
the  cross  bill,  no  matter  what  other  aver- 
ments germane  to  it  may  have  been  mad& 
For  this  additional  reason,  if  it  be  conceded 
there  was  error  In  sustaining  the  demurrer  to 
it  which  resulted  in  the  second  amendment, 
It  was  without  Injury.  The  decree  must  be 
affirmed*    Affirmed. 


(121  Ala.  26Q) 

8TAMPHILL  v.  BULLEN. 
(Supreme  Ooort  of  Alabama.     May  17,  1890.) 

BVIDBNC^  — LATENT  AMBIOUITT— DBBDS 

— PKOOF  OP  EXECUTION— AC- 

KNOWLEDOMENT. 

1.  A  deed  conveyed  land  bounded  by  the  bank 
of  a  mill  race.  The  race  had  two  banks,— one 
which  immediately  formed  the  race,  and  anoth- 
er which  was  thrown  up  to  prevent  an  over- 
flow. Bdd,  that  parol  evidence  was  competent 
to  show  whldi  bank  was  meant  by  the  descrip- 
tion. 

2.  A  certificate  of  acknowledgment  to  a  deed 
which  does  not  certify  that  the  grantor  was  in- 
formed of  the  contents  of  the  conveyance,  or 
that  he  voluntarily  signed  it,  is  inanCadent,  and 
such  a  deed  is  not  admissible  in  evidence  without 
proof  of  execution. 

3.  A  conveyance  of  property  not  recorded  with- 
in 12  months  after  its  execution  is  not  admissible 
in  evidence  without  proof  of  execution,  since, 
under  C!ode  1896,  §  992,  a  conveyance,  to  be  self- 
proving,  must  be  acknowledged  and  recorded 
within  that  time. 

4.  Under  Code  1896,  S  1707,  providing  that  the 
execntion  of  an  instrument  may  be  proved  by 
the  maker,  the  testimony  of  a  husband  alone, 
who  Joins  his  wife  in  a  conveyance  of  her  sepa- 
rate property,  is  insufficient  proof  of  its  execu- 
tion. 

Appeal  from  circuit  court,  Franldin  connty; 
Tliomas  R.  Roulhac,  Judge. 

Action  by  William  O.  Stamphlll  agahist 
La  Fayette  Bullen  to  recover  damages  for  tres- 
pass upon  the  plaintiff's  land  and  cutting  tim- 
ber therefrom.  The  trial  was  had  npon  issue 
Joined  upon  the  plea  of  not  guilty.  The  plain- 
tiff, as  a  witness  in  his  own  behalf,  testified 
tliat  he  owned  a  mill  on  or  near  Bear  creek, 
in  Franklin  county;  that  the  water  used  in 
running  said  mill  flowed  from  an  artificial 
mill  race  cut  for  that  purpose  through  the 
N.  W.  %  of  section  26,  township  7,  range  15, 
in  said  county;  that  on  the  north  side  of  said 


mm  race,  varying  from  10  to  25  yards  from 
the  margin  of  said  mlU  race,  there  was  an 
artificial  bank  or  levee,  which  had  been 
thrown  up  for  many  years  to  prevent  the  over- 
flow of  water  from  the  mill  race;  that  said 
artificial  embankment  runs  some  distance 
down  said  mill  race  in  a  zigzag  line,  approach- 
ing at  some  points  to  within  a  few  yards  of 
the  mill  race,  and  at  other  points  being  at  a 
greater  distance  from  the  mill  race;  that  the 
strip  of  land  left  between  the  margin  of  the 
mill  race  and  this  artificial  levee  or  embank- 
ment was  covered  with  trees  of  various  kinds; 
that  this  strip  of  land  was  owned  by  the  plain- 
tiff, and  it  was  for  cutting  trees  therefrom 
that  he  now  complains.  The  plaintiff  further 
testified  that,  before  the  cutting  of  the  trees 
complained  of,  be  sold  and  conveyed  to  one 
Serena  Bullen  a  tract  of  land  off  the  N.  W. 
\i  of  section  26,  township  7,  range  15,  north  of 
said  mill  race,  and  the  southern  boundary  of 
the  tract  so  sold  and  conveyed  to  Serena  Bul- 
len was  the  "bank  of  said  mill  race,"  and  was 
so  described  in  said  deed.  The  plaintiff  offei^ 
ed  to  prove  that  he  pointed  out  to  said  Bullen, 
in  the  negotiation  for  the  sale,  the  artificial 
embankment  or  levee  as  the  southern  bound- 
ary of  the  land,  and  that  it  was  agreed  by 
and  between  him  and  Bullen  that  this  em- 
bankment should  be  the  boundary  line  be- 
tween them.  The  defendant  objected  to  this 
evidence  upon  the  ground  that  the  deed  alone 
could  be  looked  to  to  determine  the  boundary. 
The  court  sustained  the  objection,  and  refused 
to  allow  the  witness  to  so  testify,  and  to  this 
ruling  the  plaintiff  duly  excepted.  The  plain- 
tiff further  testified  that  he  never  parted  witli 
the  strip  of  land  between  the  margin  of  the 
mill  race  and  the  artificial  embanicment,  and 
that,  while  he  was  In  possession  thereof,  the 
defendant,  against  his  will  and  without  his 
consent,  entered  upon  said  strip  of  land,  and 
cut  down  many  trees  from  said  strip,  causing 
the  damages  of  which  he  now  complains.  The 
defendant  offered  in  evidence  a  deed  from  the 
plaintiff  to  Serena  Bullen.  In  this  deed  the 
land  conveyed  was  described  as  follows:  "A 
portion  of  the  northwest,  quarter  of  section  26, 
T.  6,  R.  7,  in  Franklin  county,  Alabama,  com- 
mencing on  said  quarter  at  the  northeast  cor- 
ner, thence  south  to  Big  Bear  creek;  thence 
down  said  creek  to  W.  O.  Stamphill's  mill 
race,  down  said  bank  of  said  race  to  the  sec- 
tion line,  run  north  to  section  comer;  thence 
east  to  the  commencing  comer,— supposed  to 
be  fifty  acres."  The  certificate  of  acknowl- 
edgment, which  was  signed  by  John  B.  Cox 
as  notary  public,  was  as  follows:  "Person- 
ally appeared  before  me,  J.  B.  Cox,  a  no- 
tary public  in  and  for  said  county,  Wm. 
Q.  Stamphlll  and  Nancy  StamphiU  his  wife 
who  Is  luiown  to  me  acknowledge  before  me 
that  they  signed  the  foregoing  conveyance  of 
the  contence[?]  of  the  foregoing  deed  on  the 
day  the  bares  date  and  the  said  Nancy  Stamp- 
bill  after  being  examined  separately  and 
apart  by  me  seals  slgnes  and  acknowledged 
the  same  on  the  same  bares  date."    The  plain- 
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tut  objected  to  the  introduction  of  this  deed 
In  evidence  upon  the  ground  that  It  was  not 
acknowledged  as  prescribed  by  law,  nor  was 
It  proved  to  have  been  ezecnted.  The  court 
overruled  this  objection,  and  allowed  the  deed 
to  be  introduced  in  evidence  without  further 
proof  of  its  execution,  and  to  this  ruling  the 
plaintiff  duly  excepted.  The  defendant  then 
offered  in  evidence  a  deed  from  Serena  Bnllen 
and  her  husband,  Robert  Bullen,  to  the  defend- 
ant. La  Fayette  Bullen,  conveying  the  lands 
Involved  in  the  controversy,  nils  deed  was 
^ecnted  on  November  16,  1894,  and  was  ac- 
knowledged on  that  date.  It  was  not  filed 
for  record,  however,  until  May  6,  1838.  The 
plaintiff  objected  to  the  introduction  In  evi- 
dence of  this  deed  upon  the  ground  that  It 
had  not  been  recorded  as  required  by  law,  and 
was  not  self -proving.  The  court  overruled  the 
objection,  and  to  this  ruling  the  plaintiff  duly 
excepted.  Robert  Bullen  was  introduced  as  a 
witness,  and  he  testified  that  he  executed  said 
deed.  The  plaintiff  objected  to  this  evidence. 
The  court  overruled  the  objection,  and  the  de- 
fendant duly  excepted.  Upon  this  admission 
by  Robert  Bullen  that  he  executed  the  said 
deed  to  the  defendant,  the  court  admitted  said 
deed  In  evidence,  against  the  plaintiff's  objec- 
tion, and  to  this  ruling  the  plaintiff  duly  ex- 
cepted. In  rebuttal  the  plaintiff  offered  to 
prove  that  the  '"bank  of  the  mill  race,"  as 
used  in  the  deed  from  him  to  Serena  Bullen, 
was  Intended  to  refer  to  the  artificial  embank- 
ment heretofore  described,  and  not  to  Oie 
margin  of  the  mill  race,  and  that  it  was  agreed 
between  the  parties  to  said  instrument  that 
said  embankment  should  be  the  boundary  line. 
The  defendant  objected  to  this  evidence  on 
the  ground  that  it  varied  the  written  Instm- 
ment  The  court  sustained  this  objection,  and 
to  this  ruling  the  plaintiff  duly  excepted.  Up- 
on the  Introduction  of  all  the  evidence,  the 
court,  at  the  request  of  the  defendant,  gave 
the  general  afdrmative  charge  in  his  behalf, 
to  the  giving  of  which  charge  the  plaintiff  du- 
ly excepted.  There  were  verdict  and  Judg- 
ment for  the  defendant.  The  plaintiff  ap- 
peals, and  assigns  as  error  the  several  rulings 
of  the  trial  court  to  which  exceptions  were  re- 
served.   Reversed. 

Almon  &  Bullock,  for  appellant.    John  T. 
Ezzell,  for  appellee. 

DOWDBLL,  J.  The  rule  has  been  long  and 
well  settled  that,  in  the  construction  of  a 
written  Instrument  or  contract,  a  latent  am- 
biguity appearing,  parol  evidence  Is  admissi- 
ble to  explain  and  show  the  intention  of  the 
parties.  1  Greenl.  Ev.  S  297;  Gullmartin  v. 
Wood,  76  Ala.  204;  Vann  v.  Lunsford,  91 
Ala.  576,  8  South.  719.  One  of  the  boundary 
lines  of  the  land  conveyed  by  Stamphill  to 
Bullen,  as  described  In  the  deed,  was  as  fol- 
lows: "Thence  down  said  creek  to  W.  G. 
Stamphill's  mill  race,  down  said  bank  of  said 
race  to  the  section  line,"  etc.  The  mill  race 
mentioned  had  been  cut  for  the  purpose  of 
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utilizing  the  water  from  a  certain  creek,  and 
along  this  race  an  "artificial  bank  or  levee" 
had  been  thrown  up  to  prevent  an  overflow 
of  the  land  by  water  from  the  race.  This 
"bank  or  levee"  ran  in  a  zigzag  course,— at 
some  points  within  five  yards  of  the  race,  at 
others  a  greater  distance  from  the  race.  The 
trespass  complained  of  was  upon  the  strip  of 
land  lying  between  the  race  and  the  bank 
which  had  been  thrown  up  to  prev«it  over- 
flow from  the  race.  The  defendant  claimed 
that  under  the  description  contained  In  the 
deed  he  owned  the  land  up  to  the  race;  that 
the  bank  of  the  race  was  the  land  or  earth 
that  formed  the  race  Itself.  There  being 
two  banks.— the  one  which  Immediately  form- 
ed the  race,  and  the  one  which  was  thrown 
up  to  prevent  an  overflow  of  water  from  the 
race,— this  condition  rendered  It  competent 
to  show  by  parol  evidence  which  bank  was 
Intended  or  meant  by  the  description  in  the 
deed. 

The  certificate  of  acknowledgment  to  the 
deed  of  Stamphill  to  Bullen  does  not  certify 
that  the  grantor  was  informed  of  the  con- 
tents of  the  conveyance,  nor  that  he  volunta 
rUy  signed  the  same.  This  was  not  a  com- 
pliance with  the  statute,  and  the  certificate 
was  therefore  InsufQcIent.  Jackson  v.  Kirk- 
sey,  110  Ala.  547,  18  South.  304;  Railroad 
Co.  V.  Davis,  91  Ala.  615,  8  South.  849.  The 
deed  was  not  self-proving,  and  should  not 
have  been  admitted  in  evidence,  without 
proof  of  execution,  against  plalntltTs  objec- 
tion. 

Neither  was  the  deed  from  Robert  BuUen 
and  Serena  C.  Bnllen  to  La  Fayette  Bullen 
self-proving.  This  deed  was  not  filed  and 
recorded  after  its  execution  within  the  time 
prescribed  by  the  statute  necessary  to  ren- 
der it  self-proving.  Code  1896,  g  992.  Sec- 
tion 1797  of  the  Code  provides  that  "the  exe- 
cution of  any  instrument  of  writing  attested 
by  witnesses  may  be  proved  by  the  testimony 
of  the  maker  thereof,  without  producing  or 
accounting  for  the  absence  of  the  attesting 
witnesses."  The  defendant  proved  by  Rob- 
ert Bullen,  who  Joined  with  his  wife,  Serena 
Bullen,  in  the  conveyance,— the  land  being  the 
separate  estate  of  the  wife,— his  execution 
thereof;  but  no  proof  of  the  execution  by  the 
wife  was  made.  The  objection  of  the  plaintiff 
to  this  deed  should  have  been  sustained.  For 
the  errors  pointed  out,  the  Judgment  of  the 
circuit  court  Is  reversed,  and  the  cause  re- 
manded. 


(76  Miss.   879) 

CALDWELL  et  al.  v.  WALKER. 
(Supreme  Court  of  MisEissippi.  April  24,  1809.) 
FRAUDtJIiBNT  CONVBTANCBB. 
Where  property  is  transferred  in  fraud  of 
the  p-antor's  creditors,  the  facts  that  claims 
against  the  grantor  in  excess  of  the  value  of 
the  property  were  canceled  by  the  transaction, 
and  that  the  grantee  has  retained  possession  of 
the  property  for  a  number  of  years,  treating  it 
as  his  own,  do  not  purge  the  transaction  of  fraud. 
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Appeal  from  chancery  court,  Washington 
connty;  A.  H.  Longlno,  Chancellor. 

Snlt  by  J.  S.  Walker  agalnat  A.  a  Caldwell 
and  the  Scottish-American  Mortgage  Company, 
Limited.  From  a  decree  for  plaintUf,  defend- 
ants appeal    Affirmed. 

In  December,  1892,  C.  W.  Dndl^,  one  of  the 
defendants  herein,  owned  a  large  plantation  in 
Washington  connty,  Miss.,  abont  70  head  of 
horses  and  mnles,  and  farming  implements  on 
said  place.  He  and  W.  O.  Bacon,  under  the 
firm  nane  of  W.  O.  Bax»n  &  Co.,  rented  this 
place,  mules,  etc.,  and  were  engaged  in  farm- 
ing, and  also  in  the  mercantile  business.  They 
were  to  pay  |4,000  per  year  for  the  rental  of 
the  place.  Dudley  had  given  a  deed  of  trust. 
In  1890,  on  the  real  estate  to  fhe  Scottish- 
American  Mortgage  Company,  Limited,  to  se- 
cure a  debt  to  it  of  |25,000,  bearing  7  per 
cent,  interest,  and  the  tent  tot  the  year  1882 
had  been  turned  over  to  A.  S.  Caldwell,  the 
general  agent  of  the  Scottish-American  Mort- 
gage Company,  Limited,  to  secure  the  Interest 
on  the  loan  for  the  years  1891  (which  had  not 
been  paid)  and  1892,  and  the  taxes  on  the  land. 
Dudley,  in  April,  1892,  borrowed  $8,000  from 
J.  E.  Pepper,  and,  to  secure  him,  he  and  Ba- 
con gave  a  deed  of  trust  on  the  mules  and 
agrlcnltural  products  to  be  grown  on  the  place 
In  1882.  In  addition  to  these  debts,  Dudley 
owed  other  debts,  aggregating  a  large  amount, 
and  was  insolvent  The  circuit  court  of 
Washington  county  convened  on  the  12tb  day 
of  December,  1892,  and  a  niunber  of  creditors 
had  sued  Dudley,  and  also  W.  O.  Bacon  &  Co., 
which  firm  was  also  insolvent,  and  among 
them  G.  D.  Thomas,  receiver  of  the  Bank  of 
Greenville,  brought  suit  against  Dudley  for 
over  $10,000.  This  was  the  largest  credited. 
On  the  6th  day  of  December,  1892,  Dudley 
purchased  W.  O.  Bacon's  Interest  In  the  store 
and  planting  business,  and  paid  hhn  |800 
therefor.  On  the  8th  of  December,  1892,  Dud- 
ley went  to  Memphis,  Tenn.,  where  A.  B. 
Caldwell  lived,  and  Caldwell  purchased  from 
J.  B.  Pq>per  the  trust  deed  and  notes  held  by 
him,  paying  him  for  them  $8,400,  and  on  the 
10th  of  December,  1892,  Caldwell  purchased 
from  Dudley  his  plantation,  all  his  agricul- 
tural products,  farming  Implements,  horses, 
mules,  cattle,  mercantile  stock,  book  accounts, 
store  fixtures,  and  everything  on  said  planta- 
tion; a  consideration  of  $37,000  being  recited 
In  the  deed.  On  the  14th  day  of  March,  1893, 
both  the  deed  of  trust  given  to  Pepper  and 
the  mortgage  to  the  Scottish-American  Mort- 
gage Company,  Limited,  were  foreclosed,  and 
all  the  property  was  bid  in  by  the  Scottish- 
American  Mortgage  Company,  Limited,  and 
this  company  Immediately  went  into  posses- 
sion of  all  the  property,  and  remained  In  the 
undisturbed  possession  and  control  thereof 
until  the  29th  day  of  February,  1896,  when 
It  sold  all  said  property  to  A.  S.  Caldwell  for 
$28,000.  On  the  19th  day  of  May,  1896,  J. 
S.  Walker  purchased  the  Judgment  of  G.  D. 
Thomas,  receiver  of  the  Bank  of  Greenville, 


and  on  the  11th  of  September,  1886,  filed  the 
bill  In  this  case  In  the  chancery  court  of  Wash- 
ington county,  seeking  to  have  set  aside  the 
conveyance  from  Dudley  to  Caldwell  made  on 
the  10th  day  of  December,  1882,  and  the  sale, 
of  the  personal  property  sold  in  March,  1883, 
under  the  trust  deed  to  Pepper,  and  to  sub- 
ject the  personal  property  sold  to  A.  S.  Cald- 
well, and  that  sold  under  the  trust  deed  to 
Pepper,  the  trust  deed  to  Pepper  not  embra- 
cing some  of  the  personalty  on  the  place,  and 
which  was  not  otherwise  Incumbered,  to  the 
payment  of  the  Judgment  held  by  him.  A.  S. 
Caldwell,  the  Scottish-American  Mortgage 
Company,  Limited,  and  0.  W.  Dudley  were 
made  parties  to  the  suit.  The  bill  alleges 
that  tbese  transfers  were  in  pursuance  of  a 
scheme  of  A.  S.  Caldwell  personally  and  as 
the  agent  of  the  Scottish-American  Mortgage 
Company,  Limited,  and  C.  W.  Dudley  to  hin- 
der and  delay  the  creditors  of  C.  W.  Dudley 
in  the  collection  of  their  debts.  Dudley  did 
not  answer,  and  a  decree  pro  confesso  was 
rendered  against  him,  and  a  final  decree  also. 
A.  S.  Caldwell  and  the  Scottish-American 
Mortgage  Company,  Limited,  answered  the 
bill,  denying  the  collusion  and  fraud  charged 
in  the  transfers  made.  On  this  bill  and  the 
answers  a  great  deal  of  testimony  was  taken 
which  is  conflicting.  A  commissioner  was 
appointed  by  the  court,  and  upon  his  report  a 
final  decree  was  rendered  against  the  Scot- 
tish-American Mortgage  Company,  Limited, 
and  A.  S.  Caldwell  for  $8,400,  and  the  other 
relief  sought  granted.  From  that  decree,  the 
defendants,  A.  S.  Caldwell  and  the  Scottish- 
American  Mortgage  Company,  Limited,  ap- 
pealed. Appellants  contended  that  as  all  deal- 
ings between  the  parties  had  long  since  ter- 
minated, and  all  Indebtedness  of  Dudley  to  the 
Scottish-American  Mortgage  Company,  Lim- 
ited, and  to  A.  S.  Caldwell  had  been  extin- 
guished, and  Caldwell  had  been  in  absolute 
possession  for  a  number  of  years,  dealing 
with  it  and  treating  it  as  his  own,  and  that 
as  the  bona  fide  debts  of  Dudley  so  extinguish- 
ed were  far  In  excess  of  the  value  of  the  prop- 
erty, the  conveyances  were  purged  of  fraud, 
even  if  they  were  fraudulent  in  the  first  In- 
stance. 

Miller,  Smith  &  Hlrsh  and  Calvin  Pe^lns. 
for  appellants.    Yeiger  &  Percy,  for  ajq^eUee. 

WHITFIELD,  J.  If  profound  legal  abUity 
were  all  that  was  needed  to  save  an  utterly 
bad  cause,  the  appellants  might  entertain 
hope.  But  the  facts  in  this  record  are  beyond 
legal  medicament,  and  bring  the  case  squarely 
within  the  condemnation  of  McLean  v.  Letch- 
ford,  60  Miss.  169,  and  May  v.  Taylor,  62  Miss, 
500,  as  appellants  were  duly  advised  at  the 
outset  by  learned  counsel.  It  Is  said  that 
there  has  been  here  an  ex  post  facto  purgation 
of  the  actual  fraud  tainting  the  original  con- 
veyance, and  Bank  v.  Hasklns,  3  Mete.  (Mass.) 
S32,  and  Hutchins  v.  Sprague,  4  N.  H.  469, 
and  Thomas  t.  Goodwin,  12  Mass.  140,  are 
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mainly  relied  on  to  support  the  view.  In  tiie 
flist  case  there  was  a  "new  agreement,"  by 
reason  of  wblch  tlie  original  paper  atipnlating 
for  a  reconveyance,  had  become  unimportant, 
and  the  wbole  discussion  shows  that  it  was 
the  validity  of  the  new  agreement  which  pro- 
tected the  party.  Hutchins  v.  Spragne  Is  se- 
yeiely  criticised  in  a  later  case  in  New  Hamp- 
shire (Boardman  t.  Gushing,  12  N.  H.  106); 
and  in  Albee  T.  Webster,  16  N.  B.  362,  370, 
Hutchins  y.  Sprague  and  Thomas  ▼.  Goodwin, 
aupra,  are  both  said  by  Chief  Justice  Parker 
to  hold  merely  that  "a  sale  may  be  fraudulent 
as  to  creditors  on  account  of  a  secret  trust  ac- 
companying it;  but  if  by  a  subsequent  agree- 
ment, before  the  creditors  interfere,  the  secret 
trust  Is  discharged,  and  the  sale  Is  otherwise 
valid,  the  fact  that  the  trust  once  existed  will 
not  operate  longer  to  vitiate  the  sale,  the 
fraud  being  purged."  And  Mr.  BIgelow  says 
(2  BIgelow,  Fraud,  p.  408)  that  where,  "after 
the  conveyance  has  been  made  and  before  any 
steps  have  been  taken  against  it  by  the  cred- 
itor, a  reconveyance  Is  made,  this  is  proper, 
and  there  Is  nothing  then  for  the  statute  to 
operate  upon";  and,  concluding  a  review  of 
the  authorities,  he  says,  "On  the  whole  [page 
411]  it  is  difficult  to  sustain  the  doctrine  of 
purging  fraud.  In  its  ordinary  manifestation, 
and  It  is  better  to  leave  the  parties  to  the  un- 
lawful transaction  In  the  meshes  of  their  own 
net"  The  true  view  Is  that  It  Is  not,  properly 
speaking,  any  ex  post  facto  purgation  of 
fraud,— a  doctrine  which  would  encourage 
fraud  and  put  a  premium  upon  its  perpetra- 
tion. Cases  which  are  said  to  Illustrate  that 
doctrine  are  often  misunderstood,  and  simply 
bold  that  where  a  conveyance  which  is  void- 
able for  fraud  has  been  abandoned,  and  be- 
fore the  rights  of  third  parties  Intervene,  a 
new  and  independent  conveyance  Is  made  In 
good  faith,  it  will  be  upheld,  not  because  of 
any  supposed  purging  of  the  fraud  from  the 
old,  but  because  of  the  good  faith  and  legali- 
ty of  the  new,  conveyance.  But,  whatever 
the  true  doctrine.  It  has  no  possible  applica- 
tion on  the  facts  of  this  case.  It  is  wholly 
Immedicable.  We  see  no  good  to  be  subserv- 
ed by  setting  out  at  large  the  facts.    Affirmed. 


(SI  La.  Ann.  lOtS) 

CITI  OF  NEW  ORLEANS  v.  DANNEMAN 

et  al.    (No.  13,077.) 

(Supteme  Oonrt  of  Louisiana.    May  1,  1899.) 

BiniiDINa  OROINANCBI-ENFORCSMBNT. 
The  city  of  New  Orleans  is  antborized  by 
Act  Na  143  of  1806  to  enforce  obedience  to,  and 
to  punish  the  Tiolation  of,  what  is  known  as  the 
♦building  Ordinance"  (being  Ordinance  6,533, 
C.  S.),  thtough  the  recorders,  by  fine  and  im- 

?irisonment,  or  both,  or  by  imprisonment  In  de- 
anlt  of  the  payment  of  the  fine,  and  legitimately 
exercised  that  anthori^  in  the  adoption  of  Ordi- 
nance 14,804,  C.  S. 
(Syllabus  by  the  Court) 

Appeal  tnra  recorder's  court  of  New  Or- 
leans; W.  O.  Thompson,  Judge. 
Danneman  and  Oharlton  were  convicted  of 


violating  a  city  ordinance,  .and  appeal    Af- 
firmed. 

Kossuth  V.  Richard,  for  appellants.  James 
J,  McLoughUn,  Asst  City  Atty.,  and  Samuel 
L.  Ollmore,  (3ty  Atty„  for  appellee. 

MONROE,  J.  This  Is  an  appeal  from  a 
Judgment  rendered  by  the  recorder  of  the 
Third  recorder's  conrt  of  New  Orleans  sen- 
tencing the  defendants  to  pay  a  fine  of  $10. 
or.  In  default  thereof,  to  be  Imprisoned  for  20 
days,  for  erecting  a  building  within  the  city 
limits  without  having  first  obtained  a  permit 
from  the  city  engineer.  In  violation  of  the  pro- 
visions of  a  city  ordinance  upon  that  subject 
The  defendants  demurred  on  the  grounds: 
"That  there  Is  no  delegation  of  power  In  the 
dty  charter  of  New  Orleans  to  create  as  a 
misdemeanor,  punishable  by  fine  and  impris- 
onment the  noncompliance  by  an  owner  of 
property  therein  with  an  ordinance  prohibit- 
ing owners  of  property  from  erecting  build- 
ings on  their  premises  until  they  have  ob- 
tained the  consent  ot  the  dty  engineer  to  the 
building  of  the  structures  (as  being  In  con- 
formity to  dty  regulations),  and  until  they 
have  obtained  a  permit  from  him.  That  such 
ordinance  is  unconstitutional,  null,  and  void. 
Further,  that  an  ordinance  amending  an  ordi- 
nance declared  null  and  void  by  the  supreme 
conrt  of  the  state  la  null  and  void.  That  this 
court  [the  recorder's]  Is  without  Jurisdiction 
to  enforce  it"  The  ordinances  called  In  ques- 
tion are  Ordinance  6,633,  O.  S.,  adopted  In 
1892,  and  Ordinance  14,804,  O.  S.,  adopted  In 
November,  1808.  The  first  is  known  as  the 
"Building  Ordinance,"  and  the  first  section 
provides  that  "no  building  shall  be  erected,  or 
Its  erection  commenced  •  •  •  unless 
plans  •  •  •  shall  have  first  been  sub- 
mitted to  the  dty  engineer,  and  a  certificate 
of  approval  and  a  permit  granted  by  him 
therefor,"  etc  The  28th  section  provides  that 
a  violation  of  the  ordinance  shall  constitute 
a  misdemeanor,  and  that  the  violator  (owner) 
shall  be  punished  by  fine  and  Imprisonment 
This  ordinance  came  before  this  court  for  con- 
struction in  the  case  of  State  v.  Zurich,  49 
La.  Ann.  447,  21  South.  977,  and  It  was  held 
that  there  was  no  delegation  of  power  In  the 
city  charter  authorizing  the  city  to  declare 
Infractions  of  the  ordinance  to  be  misdemean- 
ors, and  to  pimish  them  by  fine  and  imprison- 
ment This  Judgment  was  rendered  In  1807. 
Subsequently,  In  November,  1898,  the  dty 
coundl  adopted  Ordinance  14,804,  O.  S.,  which 
provides  in  different  terms  from,  but  with  the 
same  object  In  view  as.  section  28  of  Ordi- 
nance 6,533,  that  violations  of  that  ordinance 
shall  be  punished  by  fine  and  Imprisonment 

The  counsel  for  the  appellants,  arguing  up- 
on the  basis  of  the  decision  in  the  Zurich 
Case,  claims  that  If  section  28  of  Ordinance 
6,533  was  ultra  vires  of  the  dty.  Ordinance 
14,804  Is  equally  so,  and  for  the  same  reason; 
and  this  position  would  be  unanswerable  wnt 
It  not  for  the  fact  that  In  1888  the  general  aa- 
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sembly  granted  the  authority,  the  laCk  of 
'Which  was  the  basis  of  the  Judgment  in  the 
Zurich  Case.  Act  No.  143  of  1898  provides 
that  "it  shall  be  lawful  for  the  city  of  New 
Orleans,  through  the  several  recorders  there- 
of, to  enforce  obedience  to,  or  to  punish  the 
violation  of,  all  ordinances  passed  by  the  city 
council  thereof,  by  a  fine  and  imprisonment, 
or  both,  or  by  imprisonment  in  default  of  the 
payment  of  the  fine."  This  act  was  approved 
in  July,  1896,  and  thereafter.  In  November  of 
the  same  year,  the  city  council  adopted  Ordi- 
nance 14,804,  C.  S.,  imposing  the  penalty  of 
fine  and  imprisonment  for  violations  of  Ordi- 
nance 6,533,  C.  S.,  and  several  other  ordi- 
nances. The  legislative  authority  was  no 
longer  lacking,  therefore,  when  the  ordinance 
under  which  the  appellants  were  prosecuted 
was  adopted,  and  the  decision  in  the  Zurich 
Case  loses  its  application.  This  really  dis- 
poses of  the  whole  case;  for,  while  it  is  set 
up  in  the  demurrer  that  the  ordinance  is  un- 
constitutional, no  other  grounds  of  objection 
have  been  nrged  or  suggested  in  the  brief, 
save  that  Ordinance  x4,S04  and  section  28  of 
Ordinance  6,533  Involved  the  exercise  of  pow- 
er not  delegated  by  law  to  the  city  of  New 
Orleans,  from  which  we  understand  that  the 
word  "nnconstltutional,"  as  used  In  the  de- 
murrer, was  Intended  to  apply  to  that  condi- 
tion, and  was  not  intended  to  apply  otherwise 
to  the  building  ordinance,  or  to  the  act  of  the 
general  assembly  No.  143  of  1898,  which  Is 
nowhere  mentioned  In  the  pleadings,  or  to  the 
exercise  by  the  city  of  the  authority  as  dele- 
gated by  that  act  The  Judgment  appealed 
from  iB  therefore  affirmed. 


(51  La.  Ann.  1062) 
BnocesBlon  of  ABONSTEIN.     (No.  12,775.) 
(Supreme  Court  of  Louisiana.    May  1,  1899.) 

ADMINISTRATION  OP  SUCCESSION— OPPOSITION 

TO  APPOINTMBNT— AFTBR-DISCOVERBD 

PROPERTY— RIGHTS  OF  PARTIES. 

1.  One  having  an  interest  to  oppose  the  appli- 
cation of  another  to  open  and  administer  a  suc- 
cession is  not  confined  to  merely  resisting  the  ap- 

giication   on   the   ground   of   a   better   right   m 
imself. 

2.  He  may  go  further,  and  resist  the  applica- 
tion by  raising  the  issne  of  a  succession  to  ad- 
minister, or  that  of  necessity  vel  non  of  adminis- 
tration. 

3.  Where  the  administration  of  a  succession 
has  been  closed,  and  many  years  afterwards  the 
heirs  of  the  deceased,  suing  as  heirs,  recover 
property,  a  creditor  of  the  deceased  will  not  be 
permitted  to  reopen  the  succession,  and  bring  the 
property  thus  recovered  under  administration,  as 
belonging  to  the  succession,  and  have  himself 
appointed  administrator. 

4.  The  heirs  take  by  inheritance  the  property 
thus  recovered  from  adverse  claimants;  but  this 
is  not  to  say  that  they  take  the  property  free 
from  the  pursuit  of  the  creditors  of  the  succes- 
aioo. 

5.  Creditors  with  valid,  existing  claims  have 
their  recourse  clearly  pointed  out  by  the  law. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  West  Feliciana;  John  H.  Stone,  Judge  ad 
hoc. 


Application  of  J.  F.  Irvine,  Jr.,  to  be  ap- 
pointed administrator  of  the  succession  of 
Louisa  Aronstein.  From  a  Judgment  refusing 
the  application,  petitioner  appeals.    Affirmed. 

Olivier  O.  Provosly,  for  appellant  J.  F.  Ir- 
vine, Jr.  Samuel  McC.  Lawrason,  for  appel- 
lee A.  Aronstein,  opponent 

BLANCHARD,  J.  Louisa  Aronstein,  a 
married  woman,  separate  in  property  from 
her  husband,  died  in  1878.  She  left  a  small 
estate.  She  owed  debts.  Her  succession  was 
insolvent  Her  surviving  husband  qualified 
as  natural  tutor  of  her  minor  children,  and, 
as  such,  was  permitted  by  the  creditors  to  ad- 
minister the  succession.  In  the  course  of  this 
administration,  he  obtained  an  order  to  sell  - 
the  ii^operty  to  pay  the  debts  of  the  succes- 
sion. At  this  sale  a  tract  of  land  known  as 
the  "Neville  Plantation"  was  bought  by  Ju- 
lius Aronstein.  This  man  was  the  tutor  and 
administrator.  He  bought  In  his  individual 
capacity.  He  was  not  surviving  partner  in 
community.  His  purchase  was  therefore  In 
contravention  of  a  prohibitory  law,  and  an 
absolute  nullity.  After  his  purchase,  he  con- 
veyed to  other  parties,  and  in  1895  John  F. 
Irvine,  Sr.,  was  in  possession  thereof  as  own- 
er. In  that  year,  the  heirs  of  the  dead  wo- 
man brought  an  action  against  Irvine  to  have 
the  succession  sale  of  the  Neville  plantation 
to  Julius  Aronstein,  and  the  subsequent  con- 
veyances of  the  same  through  which  Irvine 
acquired  title,  declared  null  and  void,  and  to 
have  the  ownership  of  the  property  decreed  to 
be  in  themselves,  as  her  heirs.  This  suit  was 
prosecuted  to  final  judgment,  and  concluded 
by  decree  of  this  court  handed  down  in  May, 
1897.  See  49  La.  Ann.  1478,  22  South.  405. 
The  NevlUe  plantation  was  declared  to  be  the 
property  of  the  succession  of  the  dead  wife. 
It  was  held  that  the  titie  of  the  tutorship  had 
never  been  devested.  The  purchase  by  the 
tutor  was  decreed  null  ab  initio,  and  his  sub-  ' 
sequent  conveyances  of  the  property  likewise 
absolute  nullities.  Following  this,  John  F. 
Irvine,  Jr.,  alleging  himself  to  be  a  creditor 
of  the  succession  of  Louisa  Aronstein,  that  the 
debts  of  the  succession  were  unpaid,  its  mov- 
able property  still  undisposed  of,  and  the  ne- 
cessity for  administration,  applied  to  be  ap- 
iralnted  administrator.  Aaron  Aronstein,  one 
of  the  heirs  of  the  deceased,  and  one  of  the 
plaintiffs  in  the  suit  at  which  the  nullity  ot 
the  tutor's  purchase  of  the  Neville  planta- 
tion had  been  decreed,  opposed  this  apxdlca- 
tion  on  the  following  grounds  (abbreviated), 
to  wit:  (1)  That  the  succession  of  his  mother 
had  already  been  fully  administered.  (2> 
That  the  suit  of  the  heirs  of  Aronstein  against 
Irvine  to  have  decreed  the  nullity  of  the  pur- 
chase of  the  Neville  plantation  by  Julius  Aron- 
stein, and  his  subsequent  conveyances  there- 
of, was  an  acceptance  by  them  ot  the 
succession,  doing  away  with  the  necessity  of 
an  administration.  (3)  That  John  F.  Irvine,  Jr.. 
the  applicant  for  administrator,  is  not  a  cred- 
itor of  the  succession,  and  the  Metropolitan 
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Bank,  of  whose  claim  be  avers  himself  to  ^>t 
the  transferee,  was  not  the  owner  or  holder 
of  any  note  or  debt  due  by  the  dead  woman, 
and,  If  it  were,  the  same  haa  beea  extinguish- 
ed by  the  prescriptions  of  five  and  ten  years. 
(4)  That  the  question  as  to  the  right  to  tiave 
the  Neville  plantation  (the  only  property  ap- 
praised  In  the  inventory  taken  in  these  new 
proceedings)  returned  to  the  succession  of 
Louisa  Aronsteln  for  administration  was  am 
Issue  tendered  In  the  suit  to  annul  its  pretend- 
ed purchase  by  the  tutor  and  by  the  defendant 
In  that  suit;  that  this  issue  was  decided  ad- 
versely to  the  defendant  therein,  and  the 
property  adjudged  to  the  heirs  of  Mrs.  Aron- 
steln, with  the  condition  that  they  should  pay 
to  the  possessM'  the  sum  of  $501,  representing 
the  amount  the  heirs  bad  been  benefited  by 
the  sale,  as  being  that  which,  In  the  course 
of  the  former  admlnistratloo,  had  been  paid 
to  the  Metropolitan  Bank,  mortgagee  of  the 
property;  and  that  J.  F.  Irvine,  Jr.,  presmt 
applicant  for  administration,  was  a  person 
interposed  for  his  father,  defendant  in  the 
suit  to  annul,  and  against  whom  res  Judi- 
cata is  pleaded.  (6)  That  the  Metropolitan 
Bank  (transferror  of  the  applicant),  having  ac- 
cepted the  proceeds  of  the  sale  of  the  Neville 
place  In  the  succession  proceedings,  was  es- 
topped to  claim  an  administration  of  the  prop- 
erty again,  which  estoppel  bound  its  transfer^ 
ee,  and,  if  not  estopped,  that  no  tender  «f  the 
said  iHTOceeds  had  been  made.  The  Judgment 
of  the  court  a  qua  sustained  the  opposition, 
and  rejected  the  application  to  administer. 
The  ai>pllcant  appeals. 

One  having  an  Interest  to  oppose  the  ap- 
lAlcatlon  of  another  to  open  and  administer 
a  succesrion  Is  not  .confined  to  merely  resist- 
ing the  application,  on  the  ground  of  a  bet- 
ter right  In  himself.  He  may  go  further,  and 
realBt  the  application,  by  raising  the  Issue  of 
a  snccession  to  admhilster,  or  that  of  neces- 
sity vel  noa  of  administration.  The  opponent 
herein  had  such  an  interest  to  oppose  this  ap- 
plication to  administer.  He  had  evinced  by 
his  acts  an  nnconditlonal  acceptance  of  the 
snccesslcm.  49  La.  Ann.  1482,  22  South.  406. 
In  March,  1870,  a  year  following  the  offering 
at  public  sale  of  the  Neville  plantation  and 
its  purchase  by  the  tutor,  the  latter  filed  a 
final  account  of  his  administration  of  the 
succession,  and  a  tableau  of  distribution  of  its 
assets.  In  April,  1879,  this  account  and  tab- 
lean  were  homologated,  so  far  as  not  opposed, 
and  in  December,  1880,  the  opposition  of  L. 
Room,  the  only  opposing  creditor,  was  over- 
ruled, and  final  Judgment  of  homologation 
altered  up.  The  distribution  of  the  assets 
according  to  this  account  and  tableau  follow- 
ed. This  closed  the  tutor's  administration  of 
the  succession.  The  creditors  took  no  further 
Interest  In  it,  and  no  steps  to  make  amenable 
to  their  dalma  the  Immovable  property  held 
adversely  under  the  void  purchase  of  tba 


tutor.  It  was  left  to  the  heirs  to  do  this,  and, 
accordingly,  we  find  that  when  several  of  the 
heirs  became  of  age,  and  others  emancipated 
"by  marriage,  they  brought  suit  to  have  de- 
creed the  nullity  of  the  pretended  titles  by 
which  the  tutor  and  his  transferees  held  the 
property,  and  to  have  themselves  declared 
the  owners;  Joining  vrith  them,  as  parties 
plaintiff,  through  the  appointment  of  a  spe- 
cial tutor,  three  of  the  heirs  who  were  still 
minors.  And  now,  when  they  have  succeed- 
ed In  this  'suit  to  recover  the  property  as  heirs 
of  their  deceased  mother,  a  transferee  of  one 
of  the  creditors  of  the  succession,  who  has  re- 
mained sUent  for  many  years,  appears,  seek- 
ing to  reopen  the  succession,  and  to  have  the 
property  thus  recovered  brought  again  under 
administration  as  belonging  to  the  succession, 
and  himself  appointed  aomlnlstrator.  Suc- 
cession of  Sarrazin,  84  La.  Ann.  1168.  We 
do  not  think  this  can  be  done.  The  succes- 
sion of  Louisa  Aronsteln,  as  such,  must  be 
considered  dosed,  and  as  no  longer  existing. 
See  Succession  of  Gainee.i  80  La.  Ann.  130; 
Freret  v.  Freret's  Heirs,  SI  La.  Ann.  606; 
Atkinson  V.  Rodney,  35  La.  Ann.  313;  Suc- 
cession of  Thlbodeaux,  38  La.  Ann.  716.  The 
heirs  take  by  inheritance  the  property  of  the  , 
dead  woman  which  they  have  recovered  from 
adverse  claimants,— those  of  them  of  age  and 
those  emancipated  taking  as  heirs  who  have 
accepted  the  succession  unconditionally;  those 
who  are  minors  taking  as  beneficiary  heirs. 
See  Succession  of  Sarrazin,  34  La.  Ann.  1168. 
This  Is  not  to  say  that  they  take  the  prop- 
erty free  from  the  pursuit  of  the  creditors  of  - 
the  succession  of  Louisa  Aronsteln.  Credit- 
ors, who  have  valid,  existing  claims,  have 
their  recourse  clearly  pointed  out  by  the  law. 
The  applicant  for  this  administration  has 
mistaken  his  remedy.  Instead  of  seeking  to 
reopen  the  succession  long  since  condnded, 
his  course  was  rather  to  proceed  against  the 
major  and  emancipated  heirs,  who,  by  ac- 
cepting unconditionally,  have  become  his 
debtors,  and  against  those  who,  as  minors,  ao 
cept  conditionally,  to  subject  the  property  in 
question,  now  vested  in  the  heirs,  to  the 
payment  of  whatever  legal  claim  he  may 
have,  as  creditor  of  Louisa  Aronsteln,  deceas- 
ed, and  as  creditor  of  those  heirs  of  hers,  who, 
legally  capable  of  accepting  unconditionally 
her  succession,  have  done  so.  Soye  v.  Price, 
30  La.  Ann.  93;  Lemmon  v.  Clark,  36  La. 
Ann.  744;  Rev.  Civ.  Code,  art.  1422  et  seq. 
The  Judgment  appealed  from  reserves  to  the 
applicant,  Irvine,  the  right  to  prosecute  what 
claims  he  may  have  against  the  succession 
of  Louisa  Aronsteln  by  direct  proceeding 
against  her  heirs.  This  is  well.  Judgment 
afiSrmed. 

MONROB,  J.,  takes  no  part,  as  he  was  not 
a  member  of  this  court  when  the  case  was 
submitted. 
*  Correct  citation  abould  be  Wooltolk  v.  Woolfolk 
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SAUFLEY  T.  JOUBERT.     (No.  12,934.)* 
(Sapreme  CJonrt  of  Louisiana.    March  7,  1809.)_ 

LOAN    TO    MARRIED    WOSIAN-JUDICIAL    AU- 
THORIZATION—ESTOPPEL—  BURDEN 
OP  PROOF. 

1.  The  lender  who  lends  money  to  a  married 
woman  Is  not  required  to  inquire  into  the  pur- 
pose of  the  loan,  when  she  is  duly  anthoriaed  by 
the  court  to  borrow  a  specific  amount. 

2.  The  judicial  admissions  of  the  wife  when 
being  examined  by  the  judge  that  the  amount  she 
was  about  to  borrow,  when  she  appeared  before 
the  judge,  was  to  be  used  for  her  separate  ad- 
vantage, '  and  the  preponderance  of  testimony 
showing  that  the  lender  was  not  aware  that  the 
purpose  of  the  wife  was  other  than  that  shown 
by  the  certificate,  will  conclude  the  wife,  and  ren- 
der it  impossible  for  her  to  have  the  mortgage  de- 
creed a  nullity. 

3.  The  judge  of  the  district  court  saw  the 
witnesses  and  heard  them  testify.  The  review 
of  their  testimony  on  appeal  led  to  the  conclu- 
aioD  arrived  at  by  him. 

4.  Under  the  rules  of  evidence,  witnesses  for 
each  party  being  about  equal  in  number,  the  bur- 
den of  proof  being  with  plaintiff,  and  plaintifE's 
declarations  when  the  loan  was  gotten  not  be- 
ing in  harmony  with  allegations  made  in  her 
pending  suit,  held,  that  plaintiff  has  no  right  of 
action  to  aet  aaide  the  act  of  mortgage  attacked. 

(Syllabus  by  the  Court.) 

Appeal  from  civil  district  court,  pariah  of 
*  Orleans;  Frank  A.  Monroe,  Judge. 

Suit  by  Mrs.  Susan  A.  Saufiey  against  Leon 
Joubert  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Frank  B.  Ralnold,  for  appellant  Alcte  J. 
ViUerfi)  for  appellee. 

BREAUX,  J.  The  object  of  plaintiff  in  In- 
stituting this  suit  was  to  annul  and  have  de- 
creed void  a  mortgage  which  she  signed  to 
secure  a  loon  made  by  the  defendant;  also  to 
obtain  a  judgment  annulling  a  sale  made  in 
foreclosing  the  mortgage,  and  pronouncing  the 
note  of  the  mortgagor  identified  with  the  act 
of  mortgage  she  executed  null  and  of  no  ef- 
fect We  are  informed  that  plaintlfTs  hus- 
band was  the  principal  owner  of  a  factory 
for  creosoting  wood  by  a  process  of  which  he 
is  the  originator  and  patentee;  that  the  char^ 
ter  of  the  company  was  a  nullity;  and  that  in 
fact  the  interested  parties  were  only  partners 
and  owners  of  the  business  in  the  proportion 
of  $50,000  of  the  firm  owned  by  plaintiff's 
husband,  and  ^,000  by  the  other  partners; 
and.  In  consequence  of  the  large  interest  of 
her  husband,  plaintiff  In  this  suit  alleges  that 
the  business  of  the  firm  was  in  reality  his 
own.  Owing  to  the  financial  embarrassment 
the  company  had  to  close  down  and  stop  Its 
business.  Plaintiff  sought  to  prove  that  about 
that  time  her  husband  sought  a  loan  from 
the  defendant  and,  to  secure  it  offered  a 
mortgage  on  the  company's  property,  which 
defendant  declined,  after  having  found  out  In 
course  of  a  talk  with  her  husband  that  the 
company  was  not  a  going  concern,  and  would 
remain  Idle  until  the  money  was  obtained; 
that  therefore  he  made  known  to  defendant 

1  Rehearing  denied  May  16,  1899. 


that  plaintiff  had  ImproTed  pr(H>erty  which 
he  would  mortgage  to  secure  the  loan;  that 
he  held  plaintiffs  power  of  attorney;  and  that 
he  had,  moreover,  an  equitable  interest  in  the 
property  of  his  wife,  growing  out  of  the  pay- 
ment by  him  of  a  mortgage  of  $9,000,  resting 
on  the  property  at  the  date  of  their  mar- 
riage. The  testimony  discloses  that  defend- 
ant consented  to  make  the  loan  and  accept 
the  mortgage  offered.  He  informed  plain- 
tiff's husband  and  agent  that  his  lawyer,  after 
an  examination,  made  a  favorable  report  as  to 
the  title.  He  at  the  same  time  asked  him  to 
call  on  the  lawyer  the  next  day  with  his  wife 
to  have  the  petition  signed,  which,  It  appears, 
was  done.  Defendant's  lawyer  Is  also  a  no- 
tary. Plaintiff's  husband  employed  him  as 
notary,  and,  as  such,  directed  him  to  draw  np 
a  mortgage  upon  the  property  of  the  com- 
pany to  secure  the  wife,  since  that  was  bor- 
rowed on  the  property  of  plaintiff  as  security. 
He  wanted  to  secure  her  by  executing  a  mort- 
gage in  her  favor  on  the  factory  property. 

The  contention  of  the  plaintiff  Is  at  this 
point  in  the  case  that  the  notary  who  was 
defendant's  lawyer  was  fully  Informed  of  the 
facts  before  recited.  The  acts  were  written 
the  same  day,  and  plaintiff  avers  that  the 
check  handed  over  by  the  lender,  the  defend- 
ant was  made  out  to  her  favor,  and  that  im- 
mediately it  passed  Into  the  hands  of  the  sec- 
retary of  the  creosoting  company.  It  appears 
of  record  that  the  company  went  into  liqtii- 
datlon,  that  It  was  Insolvent  and  that  plain- 
tiff never  got  anything  out  of  the  Insolvency. 

Defendant  as  a  witness,  testified  that  he 
did  not  know  anything  about  the  use  the 
plaintiff  Intended  to  make  of  the  money,  and 
that  he  loaned  it  In  the  regular  course  of  busi- 
ness; that  plaintiff's  husband  came  to  his  of- 
fice and  offered  the  mortgage,  which  be  ac- 
cepted; that  plaintiff's  husband  talked  at 
some  length,  but  that  if  he  had  said  anything 
about  wanting  the  money  for  himself  to  be 
secured  by  mortgage  on  his  wife's  property, 
the  loan  would  not  have  been  made;  that  he 
had  experience  as  a  lender  of  money,  and 
knew  that  that  was  not  sanctioned  by  law. 
Defendant's  lawyer  and  notary  swore  that 
at  whatever  time  his  client  the  defendant 
makes  loans,  he  leaves  it  to  him  to  examine 
the  title,  and.  If  he  Is  satisfied  of  Ito  legality, 
he  Is  usually  directed  to  prepare  the  deed, 
and  that  when  a  married  lady  Is  the  borrow- 
er she  Is  required  to  furnish  the  certificate  of 
the  judge,  authorizing  her  to  borrow  the  mon- 
ey; that  he  In  this  case  made  the  usual  exam- 
ination; that  he  prepared  the  deed;  and  that 
then  the  mortgagee  signed  the  act  He  had 
the  usual  certificate  In  his  possession  author- 
izing her  to  sign.  The  act  of  mortgage  to  the 
defendant  was  signed  In  the  morning,  and  the 
act  of  mortgage  on  the  creosote  company.  In 
favor  of  the  wife,  was  signed  In  the  after- 
noon of  the  same  day  the  mortgage  to  the  de- 
fendant was  signed.  The  witness  testified 
that  plaintiff's  husband  never  told  him  that 
the  two  acts  were  in  any  way  connected,  <«e 
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vlth  tbe  other,  and  that  he  had  no  reason  to 
suspect  that  there  was  any  connection  be- 
tween them;  that  when  plaintiff's  son  came 
to  his  office  to  sign  tbe  second  act  there  was 
no  conversation  held,  as  stated  by  tbe  for- 
mer; that  the  money  borrowed  from  the  de- 
fendant was  to  go  into  tbe  business  of  tbe 
creosotlng  company.  One  or  two  snits  grew 
ont  of  defendant's  foreclosure  proceedings  un- 
der the  mortgage  he  held  against  plaintiff. 
One  of  these  was  decided  by  this  court  Jou- 
bert  V.  Sampson,  49  La.  Ann.  1003,  22  Sontb. 
203.  The  Judgment  of  the  district  court  was 
in  favor  of  defendant  From  the  Judgment 
plaintiff  appeals. 

For  a  long  time  In  the  history  of  the  JuilB- 
pmdence  of  this  state  It  was  not  enough  to 
prove  that  the  wife  received  the  money  to  re- 
cover on  a  mortgage  signed  by  her  as  mort- 
gagee. Proof  that  It  was  for  her  separate 
advantage  was  required.  In  1855  the  adop- 
tion of  a  statute  effected  a  change  which  has 
been  repeatedly  Interpreted  by  the  supreme 
court  as  relieving  the  creditor  from  the  neces- 
sity of  proving,  In  order  to  recover,  that  the 
amount  loaned  was  applied  (as  the  act  of 
mortgage  Imported)  to  the  borrow^s  benefit 
and  advantage.  Although  the  money,  after 
the  loan  was  effected,  was  placed  to  the  credit 
of  a  corporation  In  which  the  husband  of  the 
plaintiff  was  principal  stockholder,  or  (If  the 
charter  ot  this  corporation  was  a  nullity,  as 
contended  by  plaintiff)  to  the  credit  of  a  part- 
nership. In  which  he  (tbe  husband)  was  the 
principal  owner  and  partner,  It  would  not 
have  the  effect  of  rendering  tbe  mortgage 
given  by  the  wife  a  nullity,  provided  the  lend- 
er, prior  to  tbe  loan,  had  no  knowledge  of  the 
intention  of  the  borrower  to  apply  the 
amounts  to  the  payment  of  her  husband's 
debts. 

In  the  case  of  Dougherty  ▼.  Insurance  Co., 
85  Ia.  Ann.  629,  the  position  of  the  married 
woman  was  that  as  she  could  not  mortgage 
her  property  as  she  had  for  the  benefit  of  her 
hnsband,  the  burden  of  proof  was  on  the 
lender.  The  court,  meeting  this  contention, 
held  .that  In  the  case  of  fraud  or  complicity  on 
the  part  of  lender  the  latter  is  not  bound  to 
look  behind  the  Judge's  certificate;  citing  a 
number  of  decisions  In  support  of  the  Inter- 
pretation. Here  the  weight  of  tbe  evidence 
shows  that  the  defendant  had  no  snch  knowl- 
edge as  plaintiff  charges  In  her  petition.  The 
Importance  sought  to  be  given  to  conversa- 
tions said  to  have  been  held  many  years  ago 
between  tbe  plalntlfTs  husband  and  the  talk 
the  son  claims  to  have  had  with  the  notary 
and  lawyer  lose  all  force  in  the  presence  of 
the  positive  denial  of  two  witnesses  for  de- 
fendant, as  far  as  we  know,  equally  as  cred- 
ible as  the  two  witnesses  first  mentioned,  who 
testified  for  plaintiff.  We  have  seen  that  the 
burden  of  proof  on  this  point  was  with  the 
idalntlff.  She  obtained  a  certificate  from  the 
Judge,  on  her  own  testimony,  that  the  loan 
'was  made  to  her  In  her  own  Interest  and  for 
ber    advantage.     The  Judge  of  the  district 


court  after  hearing  Oiese  witnesses,  decided 
that  the  weight  of  the  testimony  was  with 
the  defendant 

Having  given  these  grounds  due  weight 
and  after  an  attentive  reading  of  the  testi- 
mony of  the  witnesses,  we  did  not  find  that 
our  learned  Brother  of  the  district  court  erred. 
Plaintiff  pitched  her  case  exclusively  on  the 
ground  of  defendant's  knowledge  of  her  hus- 
band's Intention  to  use  the  money  loaned  In 
his  business  and  appropriate  It  to  himself. 
Having  failed  to  sustain  this  ground  by  pre- 
ponderance of  proof,  no  alternative  Is  left  us, 
save  to  affirm  the  Judgment  There  was  no 
question  before  the  court  of  complicity,  fraud, 
or  persuasion,— only  the  one  question  of 
knowledge  of  plalnttflTs  intention  when  she 
borrowed  the  money.  Her  Judicial  agreement 
In  tills  regard,  we  have  seen.  Is  supported  by 
the  testimony  of  two  witnesses,  contradicted, 
it  Is  true,  by  the  husband  of  the  plaintiff,  also . 
In  part  by  her  son.  In  onr  Judgment  under 
no  rule  of  evidence  would  we  be  Justified  in 
reversing  the  Judgment  of  the  district  court 
The  law  and  the  evidence  being  with  the  de- 
fendant, the  Judgment  appealed  from  Is  sus- 
tained. 


(a  Ui.  Ann.  941) 

STATE  ex  id.  TANNBB  v.  POLICE  BOARD 

OF  cm  OP  NEW  ORLEANS. 

(No.  12,942.)! 

(Supreme  Court  of  Louisiana.    April  17,  1809.) 

MANDAMTO   TO  POLICB  BOARD— RBHOVAIj  OF 
OFFICER. 

If  the  action  of  the  police  board  of  the 
dty  of  New  Orleans  in  removing  a  police  offl- 
oer  from  the  force  had  been  of  a  character  suck 
as  to  be  an  absolnte  nullity,  the  oflBoer  so  re- 
moved, being  still  legally  on  the  force,  would 
have  been  entitled  to  be  bo  recognized,  and  man- 
damns  eonid  prtweriy  isane  to  the  board,  direct- 
ing it  to  do  so;  but  the  action  taken  in  this  case 
was  not  null  and  void,  and  the  district  oourt 
properly  refused  to  Issue  the  writ 
^Syllabus  by  the  Court.) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Frederick  D.  Judge,  Special  Judge. 

Application  by  William  J.  Tanner  for  a  writ 
of  certiorari  to  the  police  board  of  the  city  of 
New  Orleans.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

Wmiam  J.  Tanner,  a  corporal  on  the  police 
force  of  the  city  of  New  Orleans,  ajppUed  to 
the  civil  district  court  for  the  parish  of  Or- 
leans for  a  writ  of  certiorari  commanding  the 
police  board  of  that  city  to  send  up  to  that 
court  the  record  of  Its  proceedings  against 
him,  to  the  end  that  their  validity  might  be 
ascertained,  and  praying  that  Its  sentence  dis- 
missing Um  from  that  force  be  decreed  to  be 
null  and  void,  but  praying,  in  the  alternative, 
"should  certiorari  be  held  not  to  be  the  proper 
remedy  In  the  premises,  that  a  writ  of  manda- 
mus Issue  to  said  board,  to  reinstate  him  as 
corporal  of  the  police  force,  and  to  amend  its 
sentence  to  a  fine  of  ten  days'  pay,  and  in  the 


1  Rehearing  denied  May  IS,  1898, 
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alternative,  U  this  conld  not  be  done,  then  to 
try  him  anew,  and,  If  found  gnllty  of  drunk- 
enness (of  which  offense  be  denied  being 
guilty),  that  the  board,  for  the  first  convic- 
tion, fine  blm  only  ten  days'  pay,  and  that 
the  writ  be  made  peremptory,  commanding 
the  police  force  to  recognize  blm  as  a  corporal 
of  the  police  force,  and  entitled  to  his  pay, 
tmtll  the  board  should  bare  regularly  tried 
him,  and  Impose  a  legal  sentence  of  only  ten 
days'  pay.  If,  from  the  evidence,  they  find  him 
guilty  of  drunkenness  while  on  duty."  The 
allegations  on  which  this  remedy  and  relief 
were  asked  were:  That  he  had  been  for  sev- 
eral years  a  corporal  of  the  police  force  of 
New  Orleans.  That  on  the  12th  of  February, 
1886,  the  police  board,  acting  In  Its  legislative 
capacity,  adopted  resolutions  (a  copy  of 
which  was  annexed)  by  which  a  member  of 
the  police  force  convicted  of  drunkenness  for 
the  first  time  should  be  fined  10  days'  pay, 
'  for  the  second  offense  20  days'  pay,  and  for 
the  thbrd  offense  be  should  be  summarily  dis- 
missed from  the  force.  That  these  resolu- 
tions had  never  been  repealed,  and  were  In 
force,  and  had  been  In  force,  and  constituted 
the  law  regulating  such  cases,  and  the  police 
board  was  bound  thereby  when  acting  in  their 
Judicial  capacity,  and  the  board  had  no  power 
to  dismiss  a  member  of  the  police  force  for  the 
first  conviction  of  drunkenness.  That  be  was 
on  the  12th  of  November  charged  with  drunk- 
enness, and  that  It  was  not  charged  that  be 
was  previously  convicted  of  that  or  any  other 
Krffense,  and  as  a  matter  of  fact  he  had  not 
been  previously  convicted  of  that  or  any  other 
ottenae  as  a  member  of  the  iK>lIce  force,  and 
on  the  22d  of  June,  1898,  he  vms  tried,  and  by 
a  vote  of  three  to  three  (the  mayor  giving  the 
casting  vote  against  him)  he  was  convicted  of' 
drunkenness,  and  was  dismissed  from  the 
force;  and  the  act  of  that  tribunal  was  null. 
Alternative  writs  Issued.  The  police  board, 
for  return,  said:  (1)  That  the  court  was  with- 
out Jurisdiction  ratione  materlse.  (2)  That  the 
petition  disclosed  no  cause  of  action.  (3)  That 
respondent  had  already  acted  upon  and  de- 
cided the  matter  In  controversy,  and  the  court 
was  without  Jurisdiction  or  authority  to  con- 
trol or  review  its  action  In  the  premises.  (4) 
That  It  was  not  the  legal  duty  of  respondent 
to  take  any  further  action  la  plaintiff's  case, 
and  no  such  duty  could  be  imposed  upon  it 
by  means  of  the  writs  of  certiorari  and  man- 
damus. (5)  That  respondent  was  without  le- 
gal power  or  authority  to  take  any  further  ac- 
tion in  plaintiff's  case.  (6)  That,  plaintiff 
having  been  finally  dismissed  from  the  police 
force,  any  further  action  In  his  case  by  re- 
spondent would  be  vain,  for  the  reason  that 
respondent  was  without  power  or  authority  to 
order  his  reinstatement  on  the  force;  all  ap- 
plicants for  admission  on  the  same  being  re- 
quired by  section  7  of  Act  No.  95  of  1896  and 
section  66  of  Act  No.  45  of  1896  to  undergo  a 
civil  service  examination  by  the  board  of  civil 
service  commissioners  of  the  city  of  New  Or- 
leanSk    (7)  That  the  facts  stated  in  plaintiff's 


petition  were  untrue,  In  this:  That  respond- 
ent never  did  at  any  time  adopt  a  resolatlon 
by  which  a  member  of  the  police  forCe,  con^ 
vlcted  of  drunkenness  for  the  first  time, 
should  be  fined  10  days'  pay;  for  the  second 
time,  20  days'  pay;  and  for  the  third  offense 
dismissed  from  the  force.  That  the  fact  was 
that  the  resolution  adopted  by  the  said  board 
on  the  12th  of  February,  1896,  was  only  to 
the  effect  that  when  a  member  of  the  police 
force,  having  a  regular  number,  shall  have 
been  convicted  for  the  first  time  on  the  charge 
of  drunkenness,  at  a  trial  before  the  board  of 
police  commissioners,  the  pnnlshment  applied 
should  not  be  less  than  10  days'  pay;  for  the 
second  offense,  20  days'  pay;  for  the  third  of- 
fense, the  officer  shall  be  summarily  dismiss- 
ed from  the  force,  without  recourse.  The 
board  annexed  to  Its  return  a  certified  copy  of 
the  proceedings  in  the  plalntifTs  case.  The 
resolutions  referred  to  In  the  pleadings  were 
as  foUows:  "Whereas,  In  the  recent  past  there 
have  been  more  cases  of  drunkenness  for  trial 
before  tbe  board  than  usual,  and  It  is  of  the 
utmost  necessity,  in  order  to  thoroughly  dis- 
cipline the  police  force,  to  apidy  a  strong  rem- 
edy to  eradicate  this  evil,  be  It  resolved,  that 
It  Is  necessary  to  deal  In  a  siunmary  manner 
with  all  officers  convicted  of  drunkenness.  Be 
It  further  resolved,  that  when  a  member  ot 
tbe  police  force,  having  a  regular  number, 
shall  have  been  convicted  the  first  time  on  the 
charge  of  drunkenness,  at  a  trial  before  tbe 
board  of  police  commissioners,  the  punish- 
ment appUed  shall  be  not  less  than  ten  days' 
pay;  for  the  second  offense,  twenty  days^ 
pay;  the  third  offense,  the  officer  shall  be 
summarily  dismissed  from  tbe  force,  without 
recourse."  The  record  sent  up  shows  that 
the  plaintiff  was  tried  and  dismissed  ux)on  a 
charge  of  "drunkenness  and  conduct  unbe- 
coming." The  seventh  section  of  Act  No.  63 
provides  that  each  officer  and  member  of  the 
said  police  force  shall  hold  office  during  good 
behavior,  and  shall  be  liable  to  removal  from 
office  after  written  charges  shall  have  been 
preferred  against  blm,  and  due  trial  had  ac- 
cording to  the  rules  and  regulations  of  said 
board.  The  thirteenth  section  gave  power  to 
the  board.  In  their  discretion,  on  conviction 
of  any  officer  or  member  of  said  police  force 
for  any  legal  offense,  or  neglect  of  duty,  or 
violation  of  rules,  or  disobedience  of  orders,  or 
incapacity,  or  absence  without  leave,  or  any 
conduct  injurious  to  the  public  welfare,  or  Im- 
moral conduct  or  conduct  unbecoming,  or  oth- 
er breach  of  discipline,  to  punish  the  offender 
by  reprimand,  forfeiture  or  suspension  of  pay 
for  a  specified  time,  or  by  dismissal  from  tbe 
force.  The  police  board,  In  tbe  sixteenth  sec- 
tion, were  empowered.  In  their  discretion,  in 
furtherance  of  the  police  government,  and  for 
promoting  and  perfecting  the  p<dice  diaclpllne 
of  officers  and  subordinates  of  the  police  force, 
to  enact,  modify,  and  repeal  from  time  to  time 
orders,  rules,  and  regulations  of  general  dis- 
cipline, wherein.  In  addition  to  such  general 
provisions  as  may  be  deemed  expedient  by 
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the  board,  there  might  be  particularly  defin- 
ed, enumerated,  and  distributed  the  powers 
and  duties  and  liabilities  of  the  officers,  clerks, 
and  members  of  the  police  force,  and  wherein 
should  be  declared  the  mode  of  appointment 
to  office,  the  manner  of  discipline,  and  pro- 
cedure of  trial,  and  removal  from  office  of  the 
said  officers,  clerks,  and  members  of  said 
force,  provided  that  such  laws,  ordinances, 
orders,  rtdes,  and  regulations,  forms  and 
modes  of  procedure,  should  not  conflict  with 
any  of  the  provisions  of  the  said  act  No.  63. 

William  J.  Hennessey  and  Benjamm  Rice 
Foiman,  for  appellant.  Samuel  L.  Ollmore, 
City  Atty„  for  appellee. 

NIOHOIiliS,  C.  J.  (after  stating  the  facU). 
In  14  Am.  &  Eng.  Enc.  tAW,  p.  153,  verbo 
"Mandamus,"  subd.  "Reinstatement  of  Mem- 
ber," It  is  declared  that  mandamus  will  not 
lie  to  compel  a  corporation  to  reinstate  a 
member  who  has  been  regularly  tried  and 
expelled  therefrom.  But,  where  the  proceed- 
ings were  not  In  accordance  with  the  by-laws 
of  the  society,  a  writ  of  mandamus  will  lie 
against  the  officers  and  society  to  compel  re- 
instatement of  expelled  members.  Numerous 
authorities  are  cited  In  support  of  that  propo- 
sition. See,  on  this  subject.  State  v.  Lusl- 
tanian  Portuguese  Society,  15  La.  Ann.  73. 
They  have  considerable  bearing  upon  the  ques- 
tion submitted  to  us  in  this  case,  though  the 
latter  Is  not  Identical  with  those  referred  to. 
The  Issue  here  Is  one  between  a  police  officer 
and  a  state  board  having  authority  to  try,  and 
under  some  circumstances  to  remove  from  of- 
fice, members  of  the  police  force.  It  Is  not 
contended  that  the  proceedings  were  Irregu- 
lar, but  that  the  judgment  reached  and  the 
sentence  pronounced  were  absolutely  null  and 
void,  and  not  such  as  It  was  witliln  the  power 
and  authority  of  the  board  to  render.  Plain- 
tiff claims  that.  If  this  be  true,  he  Is  stUl, 
and  In  spite  of  the  Judgment  and  sentence,  a 
member  of  the  force,  and  entitled  to  be  recog- 
nized as  such,  and  that  It  Is  respondent's  duty 
to  do  so.  We  take  cognizance  of  and  dispose 
of  the  case  from  that  standpoint  Windsor 
V.  McVeigh,  98  U.  S.  274.  The  Kcori  does 
not  bear  out  plaintiffs  allegations.  The  judg- 
ment and  sentence  are  not  nullities.  The 
charge  upon  which  plaintiff  was  tried  and  dis- 
missed was  not  simple  drunkenness,  but 
"drunkenness  and  CMiduct  unbecoming,"— a 
charge  very  materially  dlfTerent,  and  much 
more  serious.  Drunkenness,  unattended  with 
aggravating  circumstances,  might  not,  in 
some  particular  case,  call  for  a  very  heavy 
penalty,  while  Intoxication,  resulting  In  un- 
becoming conduct  on  the  part  of  the  drunken 
person,  might  justify  the  infliction  upon  the 
offending  party  of  the  heaviest  punishment 
which  the  enforcement  of  the  rules  of  the 
board  would  admit  of  and  permit  But  even 
had  the  charge  upon  which  plaintiff  was 
tried  and  dismissed  l>een  one  of  "simple 
drunkoinesa,"  we  find  nothing  in  the  resola- 


tions  brought  to  our  attention  which  would 
render  the  board's  action  Illegal.  They  sim- 
ply fixed  the  minimum  penalty  which  might 
be  Inflicted  upon  officers  of  the  force  when 
convicted  for  the  first  and  second  times,  and 
withdrew  all  discretion  from  the  board  as  to 
the  punishment  which  should  follow  from  con- 
viction for  a  third  offense;  fixing  it  definitely, 
in  advance,  at  dismissal.  Power  to  dismiss  an 
officer  from  the  force  upon  a  first  or  second 
conviction  for  drunkenness  was  not  with- 
drawn by  the  resolutions.  It  was  upon  the 
lower,  and  not  the  higher,  limit  of  punishment 
that  restrictions  were  provided  for.  For  the 
reasons  assigned,  it  Is  ordered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be, 
and  the  same  is  hereby,  affirmed. 

MONROE,  J.,  takes  no  part,  not  having 
been  a  member  of  the  court  when  the  case 
was  submitted. 


(51  La.  Aon.  96E) 
POISSBNET  T.  EBUTHER.    (No.  13,064.) 
(Supreme  Court  of  Louisiana.    May  1,  1890.) 

SLANDBR— JUSTIFICATION. 

1.  An  employer  who  suddenly,  upon  the  spur  of 
the  moment,  and  In  a  spirit  of  anger,  denounces 
an  employ^  as  a  thief,  and  attribates  to  him 
other  vile  epithets,  in  a  public  place,  and  in  the 
presence  of  many  persons,  is  liable  in  damages 
for  slander;  this,  notwithstanding  the  employer 
had  been  jnatiy  annoyed  by  a  ooarrel  that  had 
arisen  between  the  employ6  and  his  manager. 

2.  Their  quarrel  constituted  no  Just  ground  for 
the  employer's  slanderous  utteraneea. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  parish  of 
Orleans;  Thomas  C.  W.  EUIs,  Judge. 

Action  by  Emile  Folssenet  against  Joseph 
Reuther.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Branch  K.  Miller,  for  appellant  Sambola 
St  Ducros,  for  appellee. 

WATKINS,  J.  This  is.  an  action  of  slan- 
der and  deftunation  of  character,  and  the 
plaintiff  demands  of  the  defendant  the  sum 
of  $3,000  "as  real  and  exemplary  or  vindic- 
tive damages."  The  case  was  tried  before 
the  judge,  and,  upon  the  administration  of 
proof  on  both  sides,  he  rendered  judgment  in 
favor  of  the  plaintiff  In  the  sum  of  $250,  and 
from  that  judgment  the  defendant  prosecutes 
the  present  appeal. 

Answering  the  appeal,  plaintiff  and  appel- 
lee insists  that  the  allowance  should  be  In- 
creased to  $500,  and  that  as  thus  amended, 
the  judgment  should  be  affirmed.  The  aver- 
ment of  the  petition  Is  that  at  the  defend- 
ant's bakery,  where  petitioner  was  working 
on  the  20th  of  June,  1897,  as  a  journeyman 
baker,  said  defendant  "without  cause  or 
[any]  provocation  whatever,  did  then  and 
there  maliciously  defftme  and  slander  your 
petitioner  in  the  presence  and  hearing  of  sev- 
eral persons,  the  employes  of  defendant  at 
said  bakery,  by  calling  your  petitioner  a  thief. 
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a  damn  thief,  and  son  of  a  bitch,"  etc.,  and 
that  Bald  defendant  at  the  same  time  and 
place  discharged  him  from  his  employ,  and 
peremptorily  ordered  him  to  leave  the  place. 
He  represents  that  he  has  always  borne  a 
good  name  and  character  In  the  community; 
that  his  Integrity  has  never  been  qnestloned; 
that  he  has  always  earned  an  honest  liveli- 
hood, and  worked  hard  to  support  his  family; 
that  the  aforosald  vituperative  and  opprobri- 
ous ei^thets  and  malicious  utterances  of  de- 
fendant have  grievously  damaged  him  In  char- 
acter and  reputation,  and  In  his  business  re- 
lations, and  have  also  wounded  his  feellngrs, 
and  humiliated  him,  and  brought  him  Into 
contempt  and  disrespect  among  his  acquaint- 
ances and  fellow  laborers;  and  that  he  has 
since  that  occurrence  been  unable  to  obtain 
employment  as  a  baker.  The  defendant's  an- 
swer is  a  general  denial. 

In  his  reasons  for  judgment,  the  Judge  a 
quo  makes  this  statement,  viz.:  "The  evi- 
dence establishes  that  the  defendant  did  call 
the  plaintiff  a  thief,  and  did  use  the  abusive 
words  regarding  plaintiff.  In  the  presence  of 
several  persons,  as  alleged  in  the  petition. 
It  is  urged  that  plalntifTs  action  should  fail, 
upon  the  ground  that  plaintiff  and  defend- 
ant were  engaged  in  a  quarrel,  and  that  what 
defendant  said  plaintiff  was  was  caused  by 
plahitlff'B  abusive  language  regarding  defend- 
ant The  evidence  does  not  sustain  this  position, 
and  therefore  the  well-settled  rule  that  when 
parties  quarrel,  and  in  hot  blood  denounce  and 
abuse  each  other,  neither  can  recover,  does  not 
apply.  The  evidence  shows  that  some  hours 
before  the  defendant  came  in  and  abused  the 
plaintiff,  as  alleged,  the  plaintiff  and  defend- 
ant's foreman  had  had  a  quarrel,  and  had 
roundly  abused  each  other;  the  subject  of 
this  quarrel  being  that  the  foreman  was  dis- 
satisfied with  the  manner  In  which  the  plain- 
tiff had  baked  the  bread.  Whatever  may  be 
the  merits  or  demerits  of  either  the  plaintiff 
or  the  foreman,  I  do  not  decide.  Whether  one 
or  both  were  in  fault  does  not  affect  the  issue 
here.  Whatever  that  trouble  may  have  been, 
the  defendant,  as  proprietor,  was  sent  for, 
and  complaints  were  lodged  with  him  against 
the  plaintiff;  and,  after  a  delay  of  some 
hours,— plaintiff  still  going  on  with  his  work, 
—the  defendant  came  to  the  bakery,  and  be- 
gan talking  to  the  plaintiff.  Whereupon 
plaintiff  began  denouncing  the  foreman,  but 
In  no  wise  abusing  the  defendant.  Upon  this 
the  defendant  called  plaintiff  a  thief,  and  ap- 
plied to  him  other  abusive  language,  in  the 
presence  of  all  who  were  In  the  bakery,  and 
ordered  him  to  get  his  clothes  and  leave. 
•  *  •  That  defendant  was  annoyed  and 
angry  seems  true,  but  he  had  no  excuse  for 
abusing  the  plaintiff,  and  calling  him  a  thief. 
If  he  saw  proper  to  do  so,  he  had  a  right  to 
discharge  the  plaintiff,  but  not  to  denounce 
him.  •  •  *  Unfortunately,  men  lose  their 
tempers,  and  the  defendant  lost  his,  and  with- 
out Just  cause  or  excuse  abused  and  slandered 
the  plaintiff,  as  alleged  in  the  petition.    For 


this  Injnry  to  his  feelings  and  assault  npon 
his  character  the  plaintiff  is  entitled  to  repara- 
tion." 

Onr  appreciation  of  the  evidence  does  not 
differ  from  that  of  our  learned  Brother  of  the 
district  court.  There  Is  no  doubt  of  the  fact 
that  the  defendant  was  greatly  annoyed  and 
troubled  by  the  reports  that  had  been  made  to 
him  of  the  trouble  that  existed  between  the 
manager  of  his  bakery  and  the  plaintiff,  as  an 
employe,  and  that  it  had  the  effect  of  carry- 
ing him  to  the  bakery  very  early  on  the  fol- 
lowing morning.  Tet  that  was  no  ground  or 
excuse  for  his  epithets  and  abuse  of  the  plain- 
tiff, suddenly  and  upon  the  spur  of  the  mo- 
ment, in  a  public  place,  and  in  the  presence 
of  many  persons,  and  hla  summary  and  in- 
stantaneous discharge  from  employment. 
This  case  comes  clearly  within  the  rule  an- 
nounced In  Spotomo  V.  Fonrlchon,  40  La.  Ann. 
424,  4  South.  71;  Savole  v.  Scanlan,  43  La. 
Ann.  967,  9  South.  916;  Well  v.  Israel,  42 
La.  Ann.  956,  8  South.  826;  Warner  v.  G^ark,  46 
La.  Ann.  863,  13  Sonth.  203.  But  we  do  not 
think  it  a  proper  case  for  an  increased  allow- 
ance of  damages.    Judgment  affirmed. 


(El  La.  Ann.  968) 
Snccession  of  LANDIEB.     (No.  13,039.) 
(Sapreme  Court  of  Louisiana.    May  1,  1899.) 

COMMUNITY— RIOHTS    OF    SXTRVTVINO    WOTB— 

INVENTORY  AND  APPRAISBUBNT— 

REGISTRATION. 

1.  NotwIthstandinE  the  Burvivlng  widow  in 
community  has,  under  onr  law,  a  legal  usufruct 
upon  the  undiyided  share  of  the  heirs  in  the 
property  of  the  succession  of  the  deceased,  she  is 
not  entitled  to  take  possession  of  such  property, 
and  enjoy  the  fruits  and  revenues  thereof,  until 
ibe  shali  nave  caused  an  Inventory  and  appraise- 
ment to  be  made  of  such  property,  and  an  ab- 
stract of  said  Inventory  to  be  registered  In  the 
book  of  mortgages  in  the  parish  in  which  the 
propeTty  is  situated. 

2.  This  is  a  condition  precedent,  hnposed  by 
our  law  upon  the  exercise  of  the  legal  usufruct 
of  a  surviving  spouse. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court,  parish  ot 
Orleans;  Oeorge  H.  Thfiard,  Judge. 

In  the  matter  of  the  succession  of  Jollen 
Landler.  Feliclen  Landier  applied  to  be  ap- 
pointed administrator.  From  an  order  refus- 
ing the  application,  petitioner  appeals.  Re- 
versed. 

B.  Howard  McCaleb,  for  appellant  B.  J. 
MSral,  for  appellee. 

WATKINS,  J.  Application  was  made  by 
Feliclen  Landler,  as  an  emancipated  minor, 
residing  In  the  city  of  New  Orleans,  to  be  ap- 
pointed administrator  of  the  succession  of  bis 
father,  a  late  resident  of  said  city,  who  de- 
parted this  life  on  the  4th  of  July,  1898,  leav- 
ing some  property  within  the  jurisdiction  of 
the  court  In  his  petition  It  Is  alleged  that 
bis  father  was  married  to  Fellcle  Janin  in 
said  city  in  1878,  and  of  that  marriage  three 
children  were  bom,  and  respectively  aged  19, 
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16,  and  18  yean,— petitioner  being  19;  that 
at  the  time  of  hia  death  hla  father  wag  a  pas- 
senger on  the  Ul-fated  French  steamer  La 
Bourgogne,  destined  to  Paris,  France,  and  per- 
ished, with  all  who  were  on  hoard  of  her, 
when  she  sunk  off  the  coast  of  Sable  Island. 
He  avers  that  his  mother  resides  at  MalakofT, 
In  the  vicinity  of  Paris,  France,  and  that  bis 
two  younger  brothers  are  residing  with  her, 
and  that  they  have  so  resided  for  many  years. 
His  prayer  Is  that  an  Inventory  be  taken,  and 
that  he  be  appointed  and  confirmed  adminis- 
trator of  his  father's  succession  in  this  state. 

The  inventory,  when  taken,  showed  as  total 
assets  the  following,  viz.: 

0)  A  bill  of  exchange  for  8,000 
francs,  valued  in  American  money 
at  9   576  90 

(2)  A  promiasoiy  note  due  to  the  de- 
ceased, by  a  A.  Dinkei 150  00 

@)  Real  estate  In  New  Orleans 2,500  00 

93,226  00 

To  the  aforesaid  application  Fellcie  Janln, 
as  widow  in  community  of  the  deceased,  al- 
leging her  residence  to  be  in  the  republic  of 
France,  makes  opposition,  appearing  by  Paul 
Deemarles,  as  agent  and  attorney  in  fact 
The  grounds  of  her  opposition  are:  (1)  That 
the  applicant  is  a  minor,  and  that  the  Judg- 
ment of  the  court  emancipating  him  Is  abso- 
lutely null  and  void,  having  been  obtained  by 
the  consent  of  the  curator  ad  hoc;  (2)  that  the 
property  inventoried  belonged  to  the  legal 
community  of  acquets  and  gains  which  existed 
between  herself  and  her  deceased  husband, 
and  that  she  Is  owner  In  her  own  right  of  one- 
half  of  same  as  surviving  widow,  and  usu- 
fructuary of  the  other  half;  (3)  that  there  are 
no  debts  dne  by  the  deceased  except  one  of 
9198.60,  for  which  the  deceased  had  made 
provision,  with  which  the  creditor  Is  satisfied. 
She  avers  that,  as  surviving  widow,  she  is 
entitled  to  peaceable  enjoyment  of  the  prop* 
erty,  and  of  its  fruits  and  revenues,  as  provid- 
ed by  law,  "and  that  she  Is  now  In  legal  pos- 
session of  the  same,"  and  hence  there  la  no 
necessity  for  an  administration  of  the  succes- 
sion of  the  deceased.  The  court,  being  of 
opinion  that  an  administration  was  unneces- 
sary, sustained  the  opposition  of  the  widow 
In  community,  and  rejected  the  demand  of  the 
petitioner,  and  from  that  judgment  the  latter 
has  appealed. 

The  tendency  of  the  evidence  Is  to  the  effect 
that  the  deceased  had  arranged  with  his  cred- 
itor that  the  rent  of  his  housr-  should  be  ap- 
plied to  the  discharge  of  his  Indebtedness. 
From  the  foregoing  statement  It  Is  clear  that 
an  administration  of  the  succession  i»  not  nec- 
essary. True  it  la  that  the  opponent,  as  sur- 
vlvhig  widow  In  community,  is  owner  of  one- ' 
half  of  the  property  which  is  community; 
but  It  Is  equally  true  that  the  other  half  be- 
longs to  the  children,  all  of  whom  are  minors, 
except  i)etitioner,  who  Is  emancipated.  But 
she  was  bound  to  cause  an  inventory  of  the 
community  property  to  be  taken.  Rev.  Clv. 
Code,  art  251.    She  was  required  to  give  a 


special  mortgage,  or  to  cause  the  legal  vaort- 
gage  In  favor  of  the  minor  to  be  Inscribed  In 
the  manner  prescribed  by  law.  Id.  The  moth- 
er who  refuses  the  tutorship  of  her  chlldrea 
retains  the  superintendence  of  them,  and  the 
care  of  their  education.  Id.  art.  253.  Among 
the  mandatory  provisions  of  our  law,  the  toll- 
lowing  are  conspicuous,  vl&:  "In  the  several 
cases  in  which  the  tutor  is  not  required  by 
law  to  give  bond.  It  shall  be  the  duty  of  the 
clerk  of  the  district  court  of  the  parish  In 
which  the  appointment  is  to  be  made  to  fur- 
nish a  certificate  of  the  amount  of  the  minor's 
property  according  to  the  Inventory  on  file  In 
his  office.  This  certificate  must  be  recorded 
In  the  mortgage  book  of  the  parish  In  which 
the  tutor  resides."  Id.  art  821.  "Before  fa- 
thers and  mothen,  who,  by  law  are  entlUed  to 
the  usufruct  of  property  belonging  to  their 
minor  children,  shall  be  allowed  to  take  pos- 
session of  such  property,  and  enjoy  the  fruits 
and  revenues  thereof,  they  shall  cause  an  in- 
ventory and  appraisement  to  be  made  of  such 
property,  and  cause  the  same  to  be  recorded 
in  the  mortgage  book  of  every  xMurlsh  In  the 
state  where  they,  or  either  of  them  hare  Im- 
movable property."  Id.  art  3350.  See  Id.  arts. 
3851,  8356.  In  the  Instant  case  the  opponent 
has  failed  altogether  to  observe  a  single  one  of 
these  requirements.  While  still  residing  In 
the  republic  of  France,  where  she  afBrms 
her  domicile  to  be,  she  retains  the  custody  of 
the  two  minor  children,  and  sends  a  power  of 
attorney  to  a  creditor  of  the  succession  re- 
siding In  New  Orleans,  who.  In  her  name, 
sets  up  claim  to  one-half  interest  In  proper- 
ty situated  here,  and  which  chiefly  consists 
of  Improved  real  estate,  on  the  ground  that 
she  is  surviving  widow  of  the  deceased,  and 
entitled,  nnder  the  law  of  Louisiana,  to  a  le- 
gal umfmct  uitoii  the  one-half  belonging  to 
the  heln  of  deceased.  And  all  this  is  assert- 
ed notwithstanding  the  fact  that  she  had  nev- 
er caused  an  Inventory  to  b;  taken,  or  an  ab- 
stract of  invmtory  to  be  recorded.  While  we 
are  of  oplnlcm  that  in  the  present  situation 
an  administration  would  be  both  unnecessary 
and  expensive,  and  that  the  judge  a  quo  prop- 
erly maintained  the  opposition  of  the  surviving 
widow,  yet  we  feel  constrained  to  hold  that 
she  should  cause  an  Inventory  an£  appraise- 
ment to  be  made— one  upon  her  account— of 
all  the  property  and  eU'ects  of  the  deceased, 
and  an  abstract  of  same  recorded  in  the  book 
of  mortgages,  so  as  to  amj^y  protect  the  rights 
of  the  hein  of  the  deceased.  Tbua  holding 
will  necessarily  result  In  r evening  the  judg- 
ment appealed  from,  and  the  entering  of  a 
different  decree.  It  Is  therefore  ordered  and 
decreed  that  the  judgment  appealed  from  be 
annulled  and  reversed,  and  It  is  further  order- 
ed and  decreed  that  the  opposition  of  the  wid< 
ow  In  community  be  rejected  at' her  cost  It 
is  further  ordered  and  decreed  that  the  surviv- 
ing widow  and  opponent  shall  cause  a  true 
and  faithful  Inventory  and  appraisement  to  be 
made  of  all  of  the  effects  of  the  succession  of 
the  deceased,  and  that  she  shall  cause  an  ab- 
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stract  of  said  Inventory  to  be  duly  registered 
lit  the  office  of  the  recorder  of  mortgages  of 
the  parish  of  Orleans,  conformably  to  law, 
and  within  10  days  from  the  finality  of  this 
decree;  and  that.  In  default  of  so  doing,  the 
judge  of  the  district  court  shall  proceed  to 
appoint  an  administrator  tor  said  succession, 
according  to  law.  It  Is  finally  ordered  that 
the  coat  of  appeal  be  taxed  against  the  op- 
ponent. 


(SI  La.  Ann.  UWS) 

STATE  T.  GBANDJBAN.     (No.  13,132.)! 
(Supreme  C!onrt  of  Louisiana.    April  17,  1809.) 

DISTRICT  COXmT— JTRISDICnON— RBCORDBRr- 
TITLE  TO  OFFICE— PILLING  VACANCIES. 

1.  Hie  cItH  district  court  has  jurisdiction  In 
a  suit  between  the  state  and  a  recorder  to  test 
the  title  of  the  latter  to  the  office  held  by  him. 

2.  The  state,  through  the  attximey  general,  may 
bring  salt,  under  the  "Intrusion  Act,"  agamst  a 
de  facto  officer,  without  joining^  as  plaintiff  any 
claimant  to  the  office  In  question,  and  without 
there  having  been  any  appointment  made  to  fill 
the  vacant  office  into  which  such  officer  is  char- 
ged with  having  Intruded. 

3.  Article  157  of  the  constitution,  authorizing 
the  governor  to  fill,  by  appointment,  Tacandes 
in  the  judicial  offices  of  the  parish  of  Orleans 
and  city  of  New  Orleans,  applies  to  vacancies 
in  the  office  of  recorder,  which,  as  now  constitut- 
ed. Is  a  judicial  office^  within  the  meaning  ot  the 
article. 

(Syllabus  by  the  Court) 

Appeal  from  dvll  district  court,  parish  of 
Orleans;  Thomas  O.  W.  saUs,  Judge. 

Action  by  the  state  against  George  H. 
Grandjean.  Judgment  for  defendant,  and  the 
state  appeals.    Reversed. 

Milton  J.  Cunningham,  Atty.  Gen.  (Frank 
D.  Obr6tlen  and  B.  Howard  McCaleb,  of  coun- 
sel), for  the  State.  James  J.  Mclionghlln, 
Asst  City  Atty.,  and  Samuel  L.  Gllmore.  Olty 
Attjr.,  for  appellee. 

MONROE,  J.  The  ofiSce  of  recorder  of  the 
Second  district  of  New  Orleans  became  va- 
cant In  December,  1898,  by  the  death  of  Henry 
Bezou,  the  incumbent,  and  In  January,  1899, 
the  city  council  of  New  Orleans  elected  the 
defendant  to  fill  the  vacancy.  The  state  now 
brings  rait,  through  the  attorney  general,  and 
alleges  that  the  action  of  the  council  In  the 
premises  was  ultra  vires,  unconstitutional,  and 
nnll,  and  that  the  occupation  of  said  office  by 
said  Grandjean  Is  an  unlawful  Intrusion  and 
usurpation,  anl  that  he  should  be  excluded, 
and  said  office  declared  vacant,  to  be  filled, 
under  article  157  of  the  constitution,  by  ap- 
pointment by  the  governor.  Defendant  ex- 
cepted that  the  court  was  without  jurisdiction, 
and  that  the  petition  disclosed  no  cause  of  ac- 
tion, and,  answering,  avers  that  he  was  le- 
gally dected,  and  Is  entitled  to  hold  the  office 
In  question  tCnd  discharge  the  duties  thereof. 

1.  The  exception  to  jurisdiction  is  based 
upon  the  proposition  that  the  constitution  of 
1808  confers  on  the  civil  district  court  no  pow- 

1  Rehearing  denied  May  15,  1899. 


er  to  determine  the  Issues  presented.  Article 
133  reads:    "The  civil  district  court  shall  have 

•  •  •  exclusive  Jurisdiction  in  suits  •  •  • 
Involving  title  •  •  •  to  «^ce  or  other 
public  position,  or  civil  or  political  rights; 
and  In  aU  other  cases  except  as  hereinafter 
provided,"  etc.  No  sufficient  reason  is  sug- 
gested why  this  comprehensive  grant  of  ju- 
risdiction should  not  be  considered  sufficient 
for  the  purposes  of  the  Instant  case,  nor  is  It 
suggested  that  any  other  court  would  have 
jurisdiction  In  the  premises. 

2.  The  exception  of  "no  cause  of  action"  Is 
based,  as  appears  from  the  argument  of  coun- 
sel, upon  the  proposition  that,  because  the 
governor  has  made  no  appointment,  and  no 
one  Is  claiming  the  (^ce,  save  the  defendant, 
the  attorney  general  has  no  right  to  bring 
the  suit  The  suit  is  brought  under  Act  No. 
156  of  1868,  known  as  the  "Intrusion  Act" 
(Rev.  St  i  2593  et  eeq.),  which,  so  far  as  It  Is 
necessary   to   quote   It,   reads:      "Section  L 

*  *  •  That  an  action  by  petition  may  be 
brought  before  the  proper  district  court  or  par- 
ish court  by  the  district  attorney  or  district 
attorney  pro  tempore,  and  for  the  parish  of 
Orleans  by  the  attorney  general  or  any  other 
person  Interested,  In  the  name  of  the  state, 
upon  his  own  information  or  upon  the  infor- 
mation of  any  private  party  against  the  party 
or  parties  offending  In  the  following  cases: 
First  When  any  person  shall  usurp.  Intrude 
Into  or  unlawfully  hold  or  exercise  any  public 
office  or  franchise  within  this  state.  •  •  •'* 
Section  4  provides:  "That  when  an  action 
shall  be  brought  by  virtue  of  •  •  •  this 
act  by  the  •  •  •  attorney  general  •  ♦  • 
on  the  relation  or  Information  of  any  person 
interested,  the  name  of  such  person  shall  be 
joined  with  the  state  as  plaintiff."  And  there 
are  other  provisions  as  to  the  judgment  which 
may  be  rendered.  The  language  conferring 
the  authority  upon  the  attorney  general,  how- 
ever, to  bring  the  suit  is  specific,  to  the  ef- 
fect that  It  may  be  brought  by  him  "or  any 
other  person  Interested,"  and  all  the  other 
provisions  of  the  statute  harmonize  with  the 
Idea  thus  conveyed  that  the  suit  may  be 
brought  by  the  attorney  general  alone  in  cases 
where  there  Is  no  "other  person  Interested," 
though,  when  It  Is  brought  by  him  upon  the 
Information  of  a  person  interested,  the  name 
of  such  person  must  be  joined  with  that  of 
the  state.    The  decision  In  the  case  of  Gull- 

otte  V.  Poincy,  41  La.  Ann.  333,  6  South. 
307,  to  which  we  are  referred,  has  no  bear- 
ing upon  the  question  at  Issue.  In  that  case 
it  was  claimed  that  Gulllotte,  who  was  in 
possession  of  the  office,  and  who  bad  proceed- 
ed by  way  of  hijunctlon  to  quiet  his  title, 
should  have  proceeded  under  the  intrusion  act 
to  oust  the  plaintiff,  who  was  not  In  posses- 
sion. And  the  court  simply  held  that  in  a 
proceeding  under  that  act,  between  a  party 
claiming  and  a  party  In  possession,  the  de- 
fendant must  necessarily  be  the  officer  de 
facto. 

3.  The  defense  on  the  merits  presents  the 
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single  queBtlon,  does  the  office  of  recorder 
fall  within  the  meaning  of  artide  167  of  the 
constltntlon?  That  article  reads  as  follows, 
to  wit:  "Art  167.  Vacancies  occurring  from 
any  cause  In  the  judicial  offices  of  the  parish 
of  Orleans  or  city  of  New  Orleans  shall  be 
filled  by  appointment  by  the  governor,  with 
the  advice  and  co'nsent  of  the  senate,  for  the 
unexpired  term."  One  of  the  propositions  of 
the  defense  Is  that  this  article  Is  controlled  by 
article  319,  which  reads:  "Art  310.  The 
electors  of  the  dty  of  New  Orieans,  and  of 
any  political  corporation  which  may  be  estab- 
lished within  the  territory  now,  or  which 
may  hereafter  be,  embraced  within  the  cor- 
porate limits  of  said  city,  shall  have  the  right 
to  choose  the  public  officers,  who  shall  be 
charged  with  the  exercise  of  the  police  power 
and  with  the  administration  of  the  affairs  of 
said  corporation  In  whole  or  In  part"  Con- 
ceding, arguendo,  that  the  recorder  Is  a  city 
oflftcer,  the  proposition  of  defendant's  counsel 
would  have  greater  force  If  article  157  refer- 
red only  to  "the  Judicial  officers  of  the  parish 
of  Orleans";  but  It  will  be  observed  that  the 
article  in  question  also  provides  that  the  gov- 
ernor shall  fill  by  appointment  vacancies  In 
"the  Judicial  offices  of  the  •  •  •  city  of 
New  Orleans,"  from  which  It  follows  that  If 
the  office  of  recorder  Is  a  Judicial  office, 
whether  of  the  parish  or  city,  and  It  Is  held, 
under  article  319,  that  a  vacancy  in  such  of- 
fice may  be  filled  otherwise  than  by  appoint- 
ment by  the  governor,  article  157  Is  stricken 
with  nullity,  although  that  article  could  have 
been  Inserted  in  the  constitution  for  no  other 
purpose  than  to  provide  for  the  filling  of 
vacancies  in  Judicial  offices  In  the  parish  of 
Orleans  or  city  of  New  Orleans,  since  it  deals 
with  and  mentions  nothing  else,  while  article 
319  does  not  deal  with  or  mention  vacancies 
at  an.  The  most  elementary  rule  of  con- 
struction requires  that  effect  shall.  If  possi- 
ble, be  given  to  all  the  provisions  of  a  law, 
and  that  different  provisions  upon  the  same 
subject-matter  shall  be  construed  together  in 
such  a  way  as  to  reconcile  and  harmonize  all, 
with  the  sacrifice  of  none.  Construing  the 
two  articles  in  question  agreeably  to  this  rule, 
tt  is  evident  that  article  319  must  be  regarded 
as  pro  tanto  modified  by  article  157,  which  Is 
to  be  regarded  as  though  It  were  an  exception 
embodied  in  the  text  of  article  319.  The  re- 
mainder of  the  original  question,  then.  Is,  Is  the 
office  of  recorder  a  Judicial  office  of  either  the 
parish  of  Orleans  or  city  of  New  Orleans? 
Law  dictionaries  and  books  of  reference  con- 
cur In  the  general  proposition  that  recorders 
are  Judicial  officers;  but  after  all,  the  de- 
termination of  the  question,  In  any  given  case, 
depends  upon  the  law  creating  the  particular 
office,  and  the  functions  and  duties  imposed 
upon  the  particular  officer.  There  was  a 
time  when  the  destinies  of  the  people  of  New 
Orleans  were  presided  over  by  recorders  In 
the  different  municipalities,  who  were  execu- 
tive officers  to  whom  certain  Judicial  func- 
tions were  attached,  and  If  a  case  of  that 


kind  were  here  presented  tt  might  be  a  ques- 
tion whether  article  157  was  intended  to  ap- 
ply, where  the  office  was  not  wholly  Judicial, 
but  where,  perhaiw,  the  most  important  func- 
tions were  executive  and  quasi  legislative. 
But  such  Is  not  the  case  with  which  we  have 
to  deal.  The  learned  Judge  a  quo  argues 
with  great  force  and  effect  In  his  able  opin- 
ion that  the  office  of  recorder,  under  the  exist- 
ing constitution  and  statute  law,  is  a  munic- 
ipal and  a  statutory  office,  and  from  these 
premises  he  deduces  that  It  cannot  fall  with- 
in the  meaning  of  article  157  of  the  constitu- 
tion. He  does  not  suggest  tliat  the  duties 
Imposed  upon  the  recorders  are  not  Judicial, 
or  that  any  other  then  Judicial  duties  are  Im- 
posed upon  that  officer.  Suppose  it  be  con- 
ceded, then,  that  the  office  is  a  municipal  of- 
fice; it  will  hardly  be  denied  that  the  titie 
"City  of  New  Orleans"  describes  the  munic- 
ipal cwporation  known  by  that  name,  and  it 
cannot  be  denied  that  under  article  167,  va- 
cancies in  the  Judicial  offices  of  the  dty  of 
New  Orleans  are  to  be  filled  by  appointment 
by  the  governor.  And,  again,  suppose  it  be 
conceded  that  the  office,  under  the  constitu- 
tion, is  to  be  regarded  as  a  statutory,  rather 
than  a  constitutional,  office;  in  what  way 
does  that  affect  the  question  under  considera- 
tion? Most  of  our  constitutions  in  the  past 
have  left  the  question  of  the  number  of  courts 
to  be  established,  and  the  Jurisdiction  to  be 
conferred  upon  each,  in  a  large  measure  to 
the  general  assembly,  so  that  all  the  courts 
in  the  state,  with  the  exception  of  the  su- 
preme court  were  statutory  courts.  Thus: 
Constitution  of  1812:  "Art  4,  {  1.  The  Ju- 
diciary power  shall  be  vested  in  a  supreme 
court  and  Inferior  courts.  •  *  •"  "Bee.  4. 
The  legislature  is  authorised  to  establish  such 
inferior  courts  as  may  be  convenient  to  the 
administration  of  Justice."  But  it  certainly 
could  not  be  claimed  that  tribunals  perform- 
ing no  other  than  Judicial  functions,  thus 
provided  for,  in  articles  collected  together  un- 
der the  titie  "Judiciary  Department"  by  the 
framers  of  the  constitution  themselves,  did 
not  become  part  of  the  Judiciary  system  of  the 
state  merely  because  it  was  left  to  the  legis- 
lature to  establish  and  disestablish  them. 
Considering  the  decisions  of  this  court  to 
which  the  defendant's  counsel  refers  as  sup- 
porting his  position  upon  this  branch  of  the 
case,  they  deal  mainly  with  the  question  of 
amotion,  impeachment  and  removal,  and  it 
would  seem  only  necessary  to  say  that  the 
framers  of  our  constitutions  have  not  gener- 
ally provided  that  officers  shall  be  removed  in 
the  same  manner  in  which  they  are  appoint- 
ed, or  by  the  same  authority.  The  two 
things  have  therefore  no  necessary  connec- 
tion with  each  other. 

In  the  case  of  State  v.  Adams,  46  La.  Ann. 
830,  15  South.  490,  the  question  was  whether 
the  recorder  could  be  suspended  and  Impeach- 
ed by  the  city  authorities,  and  a  distinction 
was  found  to  have  been  made  by  the  legisla- 
ture between  the  "removal  for  cause  after 


Digitized  by 


Google 


942 


26  SOT7THEBN  RBPOBTEB. 


(La. 


trial,"  as  provided  for  In  tbe  constltntlon,  and 
the  "Impeachment"  authorized  by  tbe  city 
charter,  and  this  court  said:  "We  are  of 
opinion  that  the  legislature  was  justified  in 
making  the  distinction  it  did."  In  tbe  case 
at  bar  no  snch  distinction  is  possible;  for, 
while  it  may  be  advisable,  and  Is  frequently 
the  case,  that  more  than  one  method  should 
be  provided  by  which  obnoxious  public  serv- 
ants may  be  required  to  make  room  for  more 
efScient  ones,  there  can  be,  in  the  nature  of 
things,  but  one  way  of  filling  a  vacancy  in  a 
particular  office,  though,  no  doubt,  difTerent 
methods  may  be  provided  tot  different  offices. 
Tbe  case  of  State  v.  Judge  of  Civil  District 
Ck>urt,  60  La.  Ann.  666,  23  South.  886,  seems 
to  be  dted  as  establishing  the  proposition  that 
the  ofllce  of  recorder,  under  the  constitution 
of  1879,  was  statutory,  and  not  constitutional, 
and  from  this  premise  the  learned  counsel  for 
the  defendant  argues  as  follows,  to  wit:  "If 
the  recorder  is  a  Judicial  officer,  he  must  be 
an  officer  of  the  state  of  Louisiana,  and.  If 
he  is  an  officer  of  the  state  of  Louisiana,  he 
cannot  be  an  officer  of  the  city  of  New  Or^ 
leans."  Unfortunately  for  this  argument, 
and  aside  from  other  considerations  which 
might  be  suggested,  the  constitution  of  the 
state  contemplates  that  there  shall  be,  or  may 
be,  Judicial  officers  of  the  city  of  New  Orleans, 
for  it  says  so  In  terms,  and  it  provides  that 
vacancies  In  such  offices  shall  be  filled  by 
appointment  by  the  governor.  The  final  sug- 
gestion that  even  the  constitution  cannot  de- 
prive the  people  of  New  Orleans  of  the  right 
to  fill  such  vacancies  can  hardly  be  entertain- 
ed. For  these  reasons,  it  la  ordered,  adjudg- 
ed, and  decreed  that  tbe  Judgment  appealed 
from  be  annulled,  avoided,  and  reversed. 
And  It  Is  now  ordered,  adjudged,  and  decreed 
that  there  be  Judgment  In  favor  of  the  plain- 
tiff, the  state  of  Louisiana,  and  against  the 
defendant,  George  EL  Orandjean,  adjudging 
said  defendant  guilty  of  asurping,  intruding 
into,  and  unlawfully  holding  and  exercising 
the  office  of  recorder  of  the  second  recorder's 
court  of  the  city  of  New  Orleans,  and  that  he 
be  excluded  therefrom,  and  that  said  office 
be  decreed  vacant;  said  defendant  to  pay 
costs  in  both  courts. 


(SI  La.  Ann.  10(9) 

COUREEGB  T.  OOLGIN.    (No.  12,907.) 

(Supreme  Court  of  LouiBiana.    May  1,  1880.) 

COMMUNITY   PROPBRTT— LIABILITIBS— 
REPAIRS— IMPROVEMENTS. 

1.  The  fruits  and  revenues  of  the  wife's  sepa- 
rate property,  administered  by  the  husband,  fall 
into  the  community. 

2.  Where  the  husband,  for  the  community,  cul- 
tivates a  plantation,  the  separate  property  of  the 
wife,  the  indebtedness  incurred  In  such  cultiva- 
tion is  a  liability  of  the  community,  and  the 
wife  cannot  be  individaally  held  for  same. 

3.  And  this  includes  the  ordinary  repair  ac- 
count of  the  plantation,  by  which  the  same  is 
kept  in  a  fair  state  of  preservation,  and  deterio- 
ration prevented. 

4.  This  is  to  be  differentiated  from  the  expense 
incurred  by  wliich  improvements  of  a  substantial, 


permanent  character  are  added  to  the  wife's  sepa- 
rate estate.  In  the  latter  case  the  rule  of  uw 
may  well  be  invoked  which  holds  the  wife  iiaUe 
for  the  cost  of  such  betterments,  whether  she 
retahis  the  administration  of  the  property,  or 
abandons  it  to  her  hnsband. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Iberia;   F611x  Voorhlies,  Judge. 

Action  by  Jean  M.  (3ourreg6  against  Mrs. 
Cellna  M.  Colgin.  Judgment  for  defendant 
and  plaintiff  appeals.     Affirmed. 

L.  O.  Hacker,  for  appellant.  Foster  A 
Broussard,  for  appellee. 

BLANCHARD,  J.  Defendant,  a  married 
woman,  not  separate  hi  property  from  her 
husband,  owned  several  tracts  of  land,  or 
small  plantations,  which  were  her  parapher- 
nal property.  On  one  of  these  she  lived  with 
her  husband  and  children.  The  husband, 
George  C!olgln,  owned  no  property,  and  was 
without  means.  Plaintiff  is  a  merchant,  who 
makes  advances  of  supplies  and  money  to 
those  engaged  in  farming.  In  January,  1891, 
an  account  was  opened  with  him,  and  sup- 
plies and  advances  obtained,  with  which  tbe 
plantations  belonging  to  tbe  wife  were  cul- 
tivated, and  the  family  supported.  This  con- 
tinued down  to  January  31,  1805,  when  tbe 
account  closed.  Tbe  proceeds  of  the  cotton 
and  sugar  cane  produced  on  the  places  were 
received  by  plahitlff,  and  credited  on  the  in- 
debtedness resulting  from  the  advances  made 
by  him.  A  large  balance  was  left  due  when 
the  account  was  dosed,  for  which  a  promis- 
sory note  was  given,  signed  by  tbe  wife  and 
husband,  payable  February  1,  1806,  with  in- 
terest. This  note  was  not  paid  at  maturity, 
and  another  was  given  for  $3,124.70,  repre- 
senting the  principal,  with  interest  added,  of 
the  first  note.  It  was  not  paid,  whereupon 
this  action  was  instituted.  It  does  not  pur- 
port, specifically,  to  be  a  suit  on  the  note, 
though  the  sum  for  which  judgment  is  asked 
In  the  petition  is  that  named  in  the  note.  The 
cause  of  action  set  out  is  that  plaintiff  sold 
and  delivered  to  defendant  articles  of  mer- 
chandise, provisions,  farming  Implements,  cat- 
tle, and  cash,  and  other  plantation  supplies, 
for  her  own  use  and  advantage,  and  for  the 
cnltivation  and  Improvement  of  her  parapher- 
nal property;  and  the  averment  Is  made  that 
on  tbe  Ist  of  February,  1896,  defendant  owed 
him  the  $3,124.70  aforesaid,  and  promised  to 
settle  the  same  12  months  from  that  time. 
He  charges  that  the  wife's  property,  to  cul- 
tivate and  exploit  which  the  indebtedness  was 
incurred,  was  under  her  administration;  that 
be  dealt  with  and  gave  the  credit  to  her,  and 
not  to  him;  that  she  and  her  separate  prop- 
erty were  directly  benefited  by  the  same;  and 
that  she  was  duly  authorized  by  her  husband 
in  all  her  dealings  with  him.  The  defense  is 
that,  while  tbe  plantations  cultivated  are  the 
separate  property  of  the  wife,  the  same  were 
not  under  her  control  or  administration,  but 
under  that  of  her  husband;  that  a  community 
of  acquets  and  gains  exists  between  them; 
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tbat  the  account  with  plaintiff  was  opened  by 
the  husband,  with  whom  plaintiff  dealt,  and 
to  whom  the  credit  was  extended;  and  that 
the  Indebtedness  Is  that  of  the  hnaband,  or 
of  the  commnnlty,  for  which  neither  she  nor 
her  separate  property  la  liable.  She  denies 
that  the  Indebtedness  Inured  to  the  benefit  of 
"her  separate  property.  The  judgment  below 
rejected  plaintiff's  demand.    He  appeals. 

The  eTldence  establishes  that  the  husband, 
not  the  wife,  had  the  administration  of  the 
paraphernal  property.  The  account,  from  the 
time  when  opened,  in  January,  1891,  down  to 
September  15,  1894,  was  carried  on  the  books 
of  the  merchant  In  the  name  of  George  T.  Col- 
gin,  the  husband.  From  September  15,  1894, 
to  January  31,  1896,  when  the  account  was 
dosed.  It  appears  to  have  been  carried  on  In 
the  name  of  the  wife.  The  wife  did  not  au- 
thorize this  substitution  of  her  name.  Be- 
sides, changing  the  account  to  her  name  was 
of  no  consequence.  Chaffe  t.  Mcintosh,  36 
L«L  Ann.  826.  The  dealings  of  plaintlfl  were 
with  the  hnsband,  not  the  wife.  It  was  the 
husband  who  bought  the  goods,  obtained  the 
advances,  and  whose  orders  for  supplies  were 
h<»iored.  It  was  he  who  delivered  the  crops 
to  plaintiff,  or  paid  over  the  proceeds  to  him. 
The  wife  did  not  figure  at  all  in  these  trans- 
actions,— beyond,  perhaps,  a  few  minor  pur- 
chases by  herself  individually  at  the  store. 
The  contracts  of  the  plaintiff  were  with  the 
hnsband.  The  credit  was  extended  to  him. 
This  wife  did  not  cultivate  her  plantations, 
and  the  same  were  not  cultivated  by  the  hns- 
band as  her  agent,  nor  for  her  account  and 
benefit  The  fruits  and  revenues  of  the  wife's 
separate  property  administered  by  the  hns- 
band fall  Into  the  community,  and  the  debts 
contracted  in  such  administration  are  com- 
mnnlty obligations.  Rev.  Civ.  Code,  art.  2386; 
Van  WlcUe  v.  Violet,  80  La.  Ann.  1106; 
Chaffe  T.  Mcintosh,  36  La.  Ann.  824;  Plor  T. 
Olddens,  60  La.  Ann.  232,  23  South.  338; 
JBtell  V.  Wyche,  31  La.  Ann.  734;  Tmdean  t. 
Row,  23  La.  Ann.  197.  That  portion  of  the 
Indebtedness  contracted  wWn  plaintiff,  charge- 
able to  the  household  expenditures  of  the 
family,  was  mingled  with  the  plantation  ac- 
connt,  was  extended  on  the  same  basis  of 
credit  (that  of  the  hnsband  and  the  revenues 
of  the  property),  and  cannot  be  viewed  In  any 
other  light  than  as  a  community  obligation, 
for  whldi,  nnder  the  circumstances  here  pre- 
sented, and  coDcddering  the  situation  of  the 
parties,  the  wife  and  her  separate  estate  can- 
not be  held  liable  at  the  suit  of  the  plaintiff. 
Id.  arts.  2389,  2386,  2435;  Choppln  v.  Har^ 
moB,  24  La.  327. 

But  plaintiff  mges  that  the  wife  is  liable 
for  that  portion  of  the  indebtedness  which  is 
shown  to  have  been  for  those  things  or  arti- 
cles which  by  their  nature  and  character  en- 
tered Into  the  permanent  Improvement  of  her 
separate  estate;  and  he  culls  from  the  ac- 
oonnt,  beginning  with  June  27,  1893,  and  end- 
ing with  January  23,  1896,  the  items  nnder 
this  head,  aggregating  ^03.76.    An  examina- 


tion of  the  Items  Shows  them  to  hare  been 
purchases  of  nails,  staples,  fence  wire,  fence 
posts,  hinges,  screws,  locks,  lumber,  and  lime, 
all  in  small  quantities,  and  one  item  of  $35 
for  building  cabins,  and  another  of  $17.50  for 
building  a  crib.  Even  If  these  expenses  are 
considered  as.  rightly  coming  onder  the  head 
of  betterments  or  pnmanent  improvements 
put  upon  her  paraphernal  property,  and  If 
viewed  as  adequately  proven,  they  are  enti- 
Ued  to  be  considered  paid  in  whole  or  in  part 
by  the  credits  received  by  plaintiff  from  the 
crops  and  proceeds  of  crops  raised  on  the 
places.  In  other  words,  plaintiff  cannot  be 
permitted  to  cull  ont  these  items  of  Indebted- 
ness, so  as  to  deprive  them  of  all  benefit  of 
the  credits  he  has  received,  apply  such  credits 
exclusively  to  other  items  of  indebtedness  in 
the  common  account,  and  hold  the  wife  for 
the  aggregate  sum  of  the  items  exculpated 
from  the  benefit  of  the  credits.  There  would 
be  gross  inequity  In  this.  The  husband  and 
the  community  of  which  he  is  the  head  incnr- 
red  this  indebtedness  and  put  these  things  on 
the  plantation  for  his  and  its  benefit  The 
revenues  of  the  place  belonged  to  the  com- 
munity. As  such  they  were  received  by  the 
plaintiff,  and  credited  on  the  account,  and  the 
sums  so  received  entered  into  the  payment, 
pro  tanto,  as  far  as  they  went,  of  each  and 
every  item  on  the  account  Besides,  we  are 
not  impressed  tbat  the  items  of  expense  so 
culled  out  are  entltied  to  be  classed  as  Im- 
provements on  the  plantation.  Most  of  the 
items— indeed,  all,  unless  it  be  the  two  for 
cabins  and  crib— are  rather  to  be  viewed  as 
for  current  repairs  (repair  account)  and,  like 
those  on  another  list  furnished  by  plaintiff 
(of  items  used  In  the  cultivation  of  the  plan- 
tation), must  be  held  as  liabilities  of  the 
community,  and  not  of  the  wife.  Where  the 
husband,  for  the  community,  cultivates  a  plan- 
tation, the  separate  property  of  the  wife,  the 
indebtedness  Incurred  in  such  cultivation  is  a 
liability  of  the  community,  and  the  wife  can- 
not be  individually  held  for  same.  And  this 
certainly  includes  the  ordinary  repair  account 
of  the  plantation,  by  which  the  same  is  kept 
In  a  fair  state  of  preservation,  and  deteriora- 
tion prevented.  This  Is  to  be  differentiated 
from  the  expeaae  incurred  by  which  improve- 
ments of  a  substantial,  permanent  character 
are  added  to  the  wife's  separate  estate,  there- 
by appreciably  enhancing  the  value  of  same. 
In  the  latter  case  that  rule  of  law  may  well 
be  Invoked  which  holds  the  wife  liable  for 
Indebtedness  Incurred  for  the  improvement  of 
her  separate  property,  whether  she  retains  its 
administration  or  abandons  It  to  her  husband. 
Plaintiff  claims  he  paid  taxes  on  the  prop- 
erty. He  did  not  produce  the  tax  receipts, 
and  his  evidence  of  the  payment  of  taxes  was 
objected  to,  and  bill  reserved  on  the  ground 
that  the  best  evidence  of  such  payment  was 
the  receipts  themselves.  Besides,  his  testi- 
mony was  to  the  effect  tbat  he  gave  the  mon- 
ey to  defendant's  husband  to  pay  the  taxes. 
This  Is  not  BDfBclent  to  establish  that  tfa» 
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taxes  were  actaally  paid  by  plaintiff.  Carroll 
7.  Manning,  24  La.  Ann.  142.  And,  U  they 
were,  sncb  Items  of  Indebtedness,  charged  as 
they  were  on  the  common  account,  are,  too, 
entitled  to  share  In  the  benefits  of  the  credits 
plaintiff  received  from  the  proceeds  of  the 
crops  raised  on  the  plantations.  Besides  all 
this,  the  community,  enjoying,  as  it  did,  the 
usufruct  of  the  wife's  landed  estate,  ought.  In 
good  conscience,  to  be  chargeable  with  the 
taxes  on  the  same.  We  find  no  sufficient  war- 
rant for  disturbing  the  judgment  of  the  court 
a  qua,  and  the  same  Is  affirmed. 

MONEOE,  J.,  takes  no  part,  the  case  hav- 
ing been  stibmitted  before  he  became  a  mem- 
ber of  this  court 


(61  La.  Ann.  1074) 

STATE  V.  PERRY.    (No.  13,007.)i 
(Supreme  Court  of  Louimana.    May  1,  1890.) 

CRIMINAL    LAW  —  APPEAL  —  CORRECTION    OF 

MINUTES  —  ATTACHMENT      OP     WITNESS  — 

CONTINUANCE— HOMICIDEl—BVIDBNCB. 

1.  Even  after  appeal  in  a  criminal  case,  the 
trial  conrt  may,  in  a  proceeding  taken  contradic- 
torily with  the  appellant,  correct  and  amend  its 
minutes  so  as  to  present  the  true  facts  for  the 
consideration  of  the  appellate  court. 

2.  District  attorneys  prosecuting  on  behalf  of 
the  state  should  look  carefully  after  the  minute 
entries  of  the  court  relating  to  prosecutions. 

S.  Judges  and  clerks  of  trial  courts  might  save 
much  delay  and  trouble,  as  well  as  facilitate  good 
order  and  promote  regularity  of  proceeding,  by 
more  attention  to  such  details. 

4.  Defendant,  on  trial,  is  not  prejudiced  by  de- 
nial of  motion  to  attach  a  witness  whose  evi- 
dence is  immaterial. 

5.  Granting  or  denying  applications  for  con- 
tinuance of  criminal  causes  rests  largely  in  the 
discretion  of  the  trial  judge,  and  his  rulmgs  will 
not  be  interfered  with,  unless  a  clear  case  of 
abuse  of  discretion  is  presented. 

6.  A  possible  motive  existing  in  another  oth- 
er than  the  accused,  and  that  other  not  named  or 
suggested,  to  slay  the  deceased,  through  revenge 
for  an  antecedent  killing  by  him,  has  a  bearing, 
if  any  at  all,  so  remote  as  to  render  subject 
to  the  objection  of  irrelevancy  and  immateriality 
evidence  sought  to  be  introduced  of  such  killing 
by  the  accused. 

7.  Where  the  accused  objects  to  evidence  of 
inculpatory  declarations  by  him  on  the  ground 
that  a  proper  foundation  for  the  same  has  not 
been  laid,  he  should  specify  the  defect  complain- 
ed of. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  conrt,  parish  of 
Vernon;   S.  D.  Read,  Judge. 

R.  E.  Perry,  alias  Jack  Moore,  was  convictp 
ed  of  murder,  and  appeals.    Affirmed. 

Don  E.  Sorrelle,  for  appellant.  Milton  J. 
Cunningham,  Atty.  Gen.,  and  A.  R.  Mitchell, 
Dlst  Atty.,  for  the  SUte. 

BliANOHARD,  J.  Indicted  for  murder, 
fonnd  guilty  without  capital  punishment,  and 
sentenced  to  imprisonment  at  hard  labor  for 
life,  defendant  appeals. 

In  an  assignment  of  errors  filed  here,  it  Is 
complained  that  the  minutes  of  the  court  do 

1  Rehearing  denied  May  16,  1890. 


not  show  the  presence  of  the  accused  at  Im- 
portant stages  of  the  trial.  This  is  true,  as 
far  as  the  minutes,  as  first  transcribed  by  the 
clerk,  read  in  open  court,  and  attested  by  the 
signature  of  the  trial  judge,  are  concerned. 
But,  after  the  transcript  was  filed  here,  the 
attorney  general,  suggesting  that  the  minutes 
of  the  court  relating  to  the  trial  of  the  case 
were  defective.  In  not  showing  the  presence 
of  the  accused  at  any  stage  of  the  trial,  and 
averring  that  he  was  present  at  all  the  stages 
thereof,  moved  for  a  correction  of  the  min- 
utes, and  for  a  continuance  of  the  case,  to  al- 
low the  district  attorney  to  take  proper  pro- 
ceedings in  the  court  below  to  have  the  cor- 
rection made  so  as  to  conform  to  the  facts. 
An  order  to  this  effect,  without  prejudice  to 
the  accused,  having  been  entered  here,  the 
district  attorney  took  a  rule  in  the  court  a 
qua  on  the  accused  to  show  cause  why  the 
minutes  of  the  trial  should  not  be  corrected  so 
as  to  show  his  presence  In  court  throughout 
the  trial  of  the  case.  He  averred  the  fact  to 
be  that  he  was  present  at  each  and  every 
stage  of  the  trial.  Defendant,  answering  the 
rule,  pleaded  that  it  was  then  too  late  to 
make  any  change  in  the  minutes  of  the  trial, 
for  the  reason  that  nearly  four  months  had 
elapsed  since  the  holding  of  the  term  of  court 
at  which  the  trial  was  had;  that  the  proper 
time  for  the  correction  of  the  minutes,  If  In- 
correct, was  when  they  were  read  in  court, 
after  the  same  were  first  transcribed;  that 
the  district  attorney  was  present  when  they 
were  so  read,  and  suffered  the  same  to  be 
approved  without  objection  on  his  part;  and 
that  the  practice  of  attempting  to  effect 
changes  in  the  minntes  of  court  long  after  the 
adjournment  of  the  term  at  which  the  trial 
was  had  was  unsafe,  and  an  unfair  prefer- 
ence shown  the  state  as  against  the  accused. 
On  trial  of  the  rule,  the  testimony  shovred 
the  presence  of  the  accused  throughout  his 
trial;  whereupon  judgment  for  correction  of 
the  minutes  accordingly  was  entered  up,  and 
an  amended  transcript  of  the  case,  showing 
such  correction,  was  presented  here,  and  or- 
dered filed  without  prejudice.  Neither  bill  of 
exceptions  nor  appeal  was  taken  by  the  ac- 
coBiA  to  the  mling  and  Judgment  allowing 
the  correction.  But,  even  If  there  had  be^i, 
it  would  not  have  availed  him.  It  has  been 
held  repeatedly  that,  even  after  appeal,  the 
trial  court  may,  In  a  proceeding  taken  con- 
tradictorily with  the  appellant,  correct  and 
amend  Its  minutes  so  as  to  present  the  facts 
for  the  consideration  of  this  court  State  v. 
Revells,  31  La,  Ann.  387;  State  v.  Judge,  Id. 
5S7;  State  v.  Tassier,  32  La.  Ann.  t237;  State 
V.  Howard,  84  la.  Ann.  369.  The  corrected 
minutes  showing  the  presence  of  the  accused 
throughout  the  trial,  his  assignment  of  errors 
falls. 

But  while  80  holding,  we  deem  It  not  amiss 
to  admonish  district  attorneys,  prosecuting  on 
behalf  of  the  state,  of  the  necessity  of  looking 
carefully  after  the  minute  entries  of  the  conrt 
relating  to  prosecutions.    Judges  and  clerks 
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of  trial  conrts  might  save  much  delay  and 
trouble,  as  well  as  facilitate  good  order,  and 
promote  regularity  of  proceeding,  by  more  at- 
tention to  sncb  details. 

After  bavlng  obtained  a  continuance  of  tala 
case,  and  postponement  of  trial,  for  more 
than  12  months,  the  accused  applied  for  a 
change  of  Tenne,  on  the  ground  of  the  exist- 
ence of  prejudice  in  the  public  mind  against 
htm  to  such  an  extent  as  precluded  the  possi- 
bility of  an  impartial  trial  in  the  parish.  To 
an  adverse  ruling  thereon  be  reserved  a  bill 
of  exceptions,  to  which  Is  attached  the  evi- 
dence taken  on  trial  of  the  application.  This 
testimony  falls  entirely  to  show  the  exist- 
ence of  such  prejudice  against  him  as  he  con- 
tended for,  and  every  one  of  the  many  wit- 
nesses he  called  declared  the  belief  that  he 
could  obtain  a  fair  and  impartial  trial  in  the 
parish  of  Vernon.  There  was  no  error  In  the 
ruling  denying  the  change  of  venue. 

A  vritness,  X.  J.  Grlssom,  living  In  an  ad- 
joining parish,  having  been  subpoenaed  on  be- 
half of  the  defense,  falling  to  appear,  an  at- 
tachment was  asked.  His  testimony  was 
wanted  to  establish  the  fact  that  the  accused 
went  by  the  assumed  name  of  J.  B.  Moore 
long  prior  to  the  date  of  the  murder  charged 
In  the  indictment;  that  the  reason  for  this 
change  of  name  was  because  he  had  been 
blacklisted  by  the  railroads;  and  that  his 
motive  In  passing  under  a  name  other  than 
his  real  one  was  not  to  conceal  his  identity, 
because  of  crime  committed.  To  the  refusal 
of  the  court  to  order  the  attachment,  a  bill 
of  exceptions  was  reserved.  The  ruling  was 
baaed.  In  the  main,  upon  the  Immateriality  of 
the  testimony  to  affect  the  substantial  issues 
of  the  case.  To  have  granted  the  attachment 
of  the  witness  would  have  necessitated  the 
farther  postponement  of  the  trial,  having 
then  already  been  postponed  more  than  a 
year  since  the  arraignment  under  the  indict- 
ment The  testimony  of  the  witness  Grlssom 
conid  not  possibly  become  material  unless  the 
state  attempted  to  make  capital  of  the  change 
of  nune  In  the  Instant  prosecution,  and  this 
the  Judge  conld  not  anticipate  or  foresee.  The 
materiality  of  the  evidence  was  not  apparent 
at  the  time  the  attachment  was  applied  for. 
It  did  not  appear  that  the  prosecution  was 
then  seeking,  and  it  Is  a  fact  that  It  did  not 
subsequently  seek,  to  turn  to  the  disadvan- 
tage of  the  accused  the  circumstance  of  the 
change  of  name  as  an  incident  having  any 
bearing  upon  the  case.  On  the  contrary,  the 
Judge  states  in  the  bill  of  exceptions  that  the 
evidence  of  the  state  Itself  showed  the  ac- 
cused had  given  the  name  of  "Jack  Moore" 
as  his  several  months  prior  to  the  murder. 
The  accused  was  not  prejudiced  by  the  denial 
of  the  attachment,  and  the  ruling  of  the  trial 
Judge  thereon  is  sustained. 

On  the  day  the  case  was  called  for  trial, 
defendant  applied  for  a  continuance  on  the 
ground  of  the  absence  of  certain  witnesses 
for  whom  subpoenas  had  issued,  and  reserved 
a  bill  to  the  denial  of  the  motion.  As  to  two 
25  So.— 60 


of  the  witnesses,  Williams  and  Blevlns,  the 
sheriff's  return  shows  they  had  left  the  state; 
one  of  them  being  in  Texas,  and  the  where- 
abouts of  the  other  unknown.  As  to  another, 
Sullivan,  the  return  of  the  sheriff  states  no 
knowledge  of  his  whereabouts,  and  Inability 
to  leam  anything  concerning  him  upon  dili- 
gent Inquiry.  It  is  established,  by  repeated 
decisions,  that  the  matter  of  granting  or  deny- 
ing applications  for  the  continuance  of  crim- 
inal causes  rests  largely  in  the  discretion  of 
the  trial  Judge,  and  that  this  court  will  not 
Interfere  unless  a  clear  case  of  abuse  of  such 
discretion  Is  presented.  No  such  abuse  ap- 
pears here.  To  the  statements  made  in  the 
motion  for  continuance,  as  to  what  was  ex- 
pected to  be  proven  by  the  absent  witness, 
the  Judge  replied,  in  bis  reasons  embodied  In 
the  bill  of  exceptions  for  denying  the  motion,, 
that  circumstances  within  his  knowledge 
forced  him  to  conclusions  of  fact  entirely  dif- 
ferent While  not  Justifying  this  as  sufficient 
grounds  for  withholding  his  assent  to  the  de- 
mand for  continuance,  the  whole  case,  as  pre- 
sented on  the  motion  to  continue,  does  not 
Impress  us  that  the  ends  of  Justice  would  have 
been  subserved  by  the  granting  of  the  con- 
tinuance, and,  accordingly,  we  cannot  say 
there  was  error  In  Its  refusal. 

The  state  having  called  the  widow  of  the 
murdered  man  to  the  stand,  seeking  to  iden- 
tify the  accused  as  one  of  the  two  men  who 
had  committed  the  murder,  she  was  asked, 
on  cross-examination.  If  her  deceased  husband 
had  not  a  short  while  previous  to  his  death, 
killed  a  man  by  the  name  of  Sam  Williams; 
counsel  for  defendant  stating  his  only  pur- 
pose to  be  to  show  motive  may  have  existed 
In  another  or  others  to  commit  the  murder 
with  which  the  accused  stood  charged.  Ob- 
jection by  the  state  being  interposed,  the 
same  was  sustained.  Defendant  excepted. 
The  ruling  was  correct  The  burden  rested 
on  the  state  to  prove  the  dead  man  was  kill- 
ed, that  the  killing  was  a  murder,  and  that 
the  accused  was  the  murderer.  If  any  one  of 
these  essentials  failed  of  proof,  the  prosecu- 
tion fell.  A  possible  motive  existing  in  an- 
other, and  that  other  not  named  or  suggested, 
to  slay  the  deceased,  through  revenge  for  an 
antecedent  killing  by  him,  had  a  bearing.  If 
any  at  all,  so  remote  as  to  make  the  question 
put  to  the  witness  well  subject  to  the  objec- 
tion of  irrelevancy  and  immateriality. 

The  state  offered  one  George  Rivers  as  a 
witness  to  prove  inculpating  declarations  by 
the  accused.  The  latter  objected  on  the 
ground  that  the  proper  foundation  had  not 
been  laid  for  the  admission.  Required  by  the 
court  to  declare  wherein  the  foundation  was 
defective,  declined  to  say;  whereupon  the  ob- 
jection was  overruled.  Defendant  excepted. 
The  statement  of  the  witness  is  annexed  to 
the  bill.    We  think  it  competent  testimony. 

The  last  bill  of  exceptions  was  taken  to  the 
denial  of  the  motion  for  new  trial.  The  prin- 
cipal ground  averred  for  the  motion  was  sep- 
aration of  the  Jury.    Bvidence  was  taken  in 
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the  effort  to  show  the  eeparatlon.  It  all 
comes  up  as  part  of  the  bill.  It  falls  entirely 
to  show  any  separation  of  the  Jury.  Judg- 
ment affirmed. 


(61  La.  Ann.  1096) 

GAGNBAtJX  V.  DESONIHE.     (No.  13,130.) 

(Sapreme  Conrt  of  Louisiana.    May  1,  189&.) 

DIVORCB-CRTIELTY— INTOXICATION— BVI- 
DENCE— ALIMONY. 

1.  Where,  in  a  salt  for  separation  from  bed  and 
board,  brought  by  a  wife  upon  the  grounds  of 
habitual  intemperance,  cruel  treatment,  and  pnb- 
Uc  defamation,  sevetal  unimpeocbed  witnesses, 
includin|;  adult  children  of  the  marriage,  testify 
affirmatively  to  specific  conduct  on  the  part  of 
the  defendant  sustaining  the  charges  contained 
In  the  petition,  such  testimony  will  not  ordinarily 
be  considered  rebutted  by  the  testimony  of  wit- 
nesses for  the  defendant  establishing  for  him  a 
good  general  character  or  reputation. 

2.  Where  the  evidence  in  such  a  case  shows 
that,  during  a  series  of  years  preceding  the  in- 
stitution of  the  suit,  the  defendant  husband  has 
been  a  regular  drinker  of  intoxicating  liquor; 
that  he  has  been  quarrelsome  and  abnsive  at 
home;  that  his  wife  has  on  several  occasions 
left  the  common  domicile;  that  his  children  have, 
one  after  another,  left  the  paternal  roof  at  their 
father's  command,  or  with  unfriendly  feeling; 
and  that  the  defendant  has  on  more  than  one  oc- 
casion, in  presence  of  the  adult  children  of  the 
marriage,  and  of  other  persons,  made  the  vilest 
charges  and  Insinuations  against  his  wife, — the 
latter  is  entitled  to  a  separation. 

3.  The  alimony  to  be  allowed  In  such  a  case 
should  be  regulated  by  the  revenues  of  the  com- 
munity property,  considered  In  connection  with 
the  earning  capacity  of  the  husband,  and  the 
amount  required  for  the  wife's  support. 

(Syllabus  by  the  Court.) 

Appeal  from  judicial  district  court,  parish 
of  St  Mary;  A.  G.  Allen,  Judge. 

Suit  by  Mrs.  Ursules  Gagneaux  against 
Louis  C.  Desonler.  Judgment  for  plalntltC 
Defendant  appeals.    Modified  and  affirmed. 

D.  (battery  &  Son  and  J.  Sully  Martel,  for 
appellant    Milling  &  Sanders,  for  appellee. 

MONROB,  J.  This  Is  a  suit  for  separation 
from  bed  and  board,  and  for  a  dissolution  of 
the  community,  upon  the  grounds  of  habitual 
drunkenness,  excesses,  and  cruel  treatment, 
and  public  defamation.  Plaintiff  obtained  an 
injunction.  In  limine,  restraining  defendant 
from  disposing  of  community  property,  and, 
by  supplemental  petition,  prayed  for  alimony. 
Defendant,  after  an  unsuccessful  attempt  to 
set  aside  the  injunction,  answered,  admitting 
the  marriage,  and  denying  all  the  other  alle- 
gations of  the  petition.  There  was  judgment 
for  plaintiff  In  the  court  a  qua,  from  which 
defendant  has  appealed;  and  plalntlfC  an- 
swers, praying  that  the  judgment  be  amended 
by  increasing  the  allowance  for  alimony,  and 
in  other  respects  affirmed. 

The  evidence  shows  that  the  defendant 
came  from  Canada  to  Louisiana  many  years 
ago,  and  found  a  wife  among  the  Creole  young 
ladles  of  this  state.  With  her  he  moved  to 
the  parish  of  St.  Mary,  where  they  liave  lived 
fnr  more  titan  30  years.    Ten  children  were 


bom  of  the  marriage,  of  whom  but  three  are 
living  at  thlB  Ume,  viz.  Henry,  aged  39,  Al- 
clde,  aged  26,  and  a  married  daughter,  Mrs. 
Boudreaux.  Joseph,  another  son,  died  with- 
in the  past  four  or  five  years,  and  left  a 
widow  and  one  child.  The  other  children  ap- 
pear to  have  left  no  Issue.  Defendant  and 
his  wife  have  acquired.  In  community,  real 
estate  consisting  of  a  doeen  small  tenements, 
the  rental  value  of  which  is  said  to  be  from 
fS  to  $5  per  month  each,  but  which  are  not 
always  rented,  and  the  residence  in  which 
they  lived,  with  garden  attached,  worth  about 
^  per  montli.  Ttaey  liave  also  some  live 
stock  and  other  movables,  the  total  value  of 
the  community  pr(H)erty  approximating  |10,- 
00(t.  It  further  appears  that  about  12  or  14 
yean  ago  the  defendant  said  to  his  oldest 
surviving  son,  "I  am  going  to  put  the  whole 
shooting  place  out,  and  sweep  the  place  clean," 
and  that  the  son  thereupon  left,  and  went  to 
Galveston  and  elsewhere,  and  only  returned 
to  Sorrel,  where  his  parents  lived,  in  1896, 
after  an  absence  of  11  years,  and  that  he  has 
bis  own  blacksmith's  shop,  and  lives  in  his 
own  house;  that,  a  few  years  later,  Alclde, 
another  son,  having  reached  the  age  of  17, 
was  turned  adrift  by  bis  father,  and  since 
then  has  shifted  for  himself,  and  in  some  way 
picked  up  the  trade  or  profession  of  elec- 
trician, by  which  he  now  makes  his  living; 
that  in  1892  still  another  son,  Joseph,  married, 
and  lived  with  his  wife  for  a  few  months 
under  the  parental  roof,  when  he,  too,  left, 
for  some  cause  unexplained,  but  under  such 
circumstances  that  there  was  little  or  no  com- 
mtmicatlon  between  his  family  and  his  father's 
thereafter  until  he  died,  two  or  three  years 
later;  that  in  1862  the  plaintlfT,  with  the  only 
remaining  and  youngest  child,  who  after- 
wards l>ecame  Mrs.  Boudreaux,  left  their 
home  in  consequence  of  some  trouble  or  mis- 
understanding with  the  defendant,  but  return- 
ed after  a  short  absence,  after  which  the 
daughter  married  Boudreaux,  and  was  taken 
to  a  home  of  her  own,  and  the  old  couple 
were  left  to  themselves.  In  1898,  however, 
as  it  appears,  the  plaintiff  again  left  the 
house,  and  remained  away  for  nine  months, 
staying  with  her  children.  She  again  return- 
ed to  her  husband,  but  from  that  time  up  to 
December,  1897,  when  she  again  left  him,  she 
frequently  went  for  a  night  at  a  time  to  the 
house  of  her  daughter-in-law,  in  alarm  and 
distress.  Finally,  in  December,  1897,  she 
went  with  her  son  to  Franklin  to  consult  an 
attorney,  and  upon  their  return  they  were 
accosted  by  the  defendant  who  inquired,  and 
was  Informed,  where  they  had  been,  and  there- 
upon used  such  language  towards  and  con- 
cerning his  wife  as  no  wife,  mother,  or  wom- 
an could  well  forglva  If  there  was  no  other 
evidence  of  similar  purport  in  the  record,  it 
might  be  said  that  a  single  ebullition  of  tem- 
per, provoked  by  the  circumstances  stated, 
ought  to  or  might  be  condoned;  but  there  is 
proof  that  on  other  occasions,  in  the  presence 
of  other  children  of  tbe  qLtapriage,  and  of  third 
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persona,  the  defendant  had  made  the  yllest 
and  most  Infamous  charges  against  the  plain- 
tiff. It  Is  in  evidence  that  they  had  little  or 
notbisg  to  do  with  each  other,  though  living 
in  the  same  house;  that  she  did  not  occupy 
the  same  room  or  sit  at  the  table  with  him; 
and  that  he  rarely  spoke  to  her,  unless  to  corse 
and  abuse,  or  to  sneer  at  the  Creoles  as  cat- 
tle and  animals,  upon  which  occasions  she 
sometimes  retaliated  In  kind,  and  at  other 
times  sought  refuge  at  the  house  of  her  daugh- 
ter-in-law. Precisely  why  the  sons  were 
tamed  out  by  their  father,  and  why  the  wife 
left  the  common  domicile  on  the  several  occa- 
sions mentioned,  does  not  dearly  appear.  If 
there  had  been  troubles  with  the  wife  alone, 
the  blame  might  be  Imputed  to  her.  If  there 
had  been  troubles  betVeen  the  wife  and  one 
son  and  the  defendant,  and  no  explanation, 
the  presumption  would  be  rather  against  the 
defendant;  but  when  a  man  manages  to  get 
upon  bad  terms  with  bis  whole  family,  one 
after  the  other,  and  when  it  appears,  as  It 
does  from  this  record,  that  he  indulgeb  regu- 
larly in  the  use  or  abuse  of  Intoxicating  liq- 
uor, and,  upon  occasions,  for  a  week  at  a 
time,  purchases  and  disposes  of  as  much  as 
a  quart  of  whisky  a  day,  the  presumption  Is 
decidedly  against  him;  and  this  presumption 
is  strengthened,  and  we  are  enabled  to  read 
between  the  lines  and  account  for  that  which 
is  unexplained,  when  we  consider  the  affirma- 
tive testimony  as  to  the  defendant's  conduct 
and  language  towards  and  concerning  his 
wife,  because  that  conduct  and  language 
shows  of  what  the  defendant  la  capable.  It 
is  suggested,  however,  that  in  view  of  the 
testimony  of  the  defendant's  witnesses  as  to 
his  general  diaracter,  and  as  to  their  igno- 
rance of  any  misconduct  on  his  part,  the  court 
should  believe  him  incapable  of  sucb  miscon- 
duct, in  spite  of  the  affirmative  testimony  to 
the  contrary.  The  difficulty  in  the  way  of  the 
adoption  of  this  theory  is  that  the  witnesses 
who  testify  to  the  misconduct  refer  to  spedflc 
and  affirmative  facts,  which  must  be  as  they 
state,  or  else  they  are  committing  perjury. 
They  seem  to  be  respectable  people  (with  two 
exceptions,  defendant's  own  children),  and  are 
wholly  unlmpeached.  The  defendant's  wit- 
nesses, also  unlmpeached,  merely  testify  to 
what  they  know  of  the  defendant  from  cas- 
ual or  business  acquaintance,  and  give  us  the 
benefit  of  their  knowledge  or  Ignorance  of 
his  conduct  at  home,  as  based  upon  visits 
more  or  less  unfrequent,  and  observations 
made  while  passing  along  the  public  road; 
so  that  it  is  easy  to  believe  that  all  the  wit- 
nesses are  testifying  truthfully,  and,  if  they 
are,  then  the  plalntifF's  case  is  made  out; 
whereas,  in  order  to  hold  that  the  defense 
Is  sustained,  we  must  conclude  that  all  of  the 
plaintlfT's  witnesses  have  testifled  falsely,  for 
which  there  can  be  no  possible  Justification, 
since  their  testimony  is  strongly  corroborated 
by  facts  which  are  undisputed,  and  they  them- 
selves are  unlmpeached. 
It  is  asked  that  the  amount  allowed  to  the 


plaintiff  as  alimony  be  Increased.  The  evi- 
dence shows  that  the  rental  of  the  real  estate 
belonging  to  the  community  can  hardly  be 
less  than  $36  per  month,  in  addition  to  which 
defendant  has  the  occupancy  of  the  matri- 
monial domicile  and  the  use  of  the  movables. 
He  has  also  an  earning  capacity,  and  a  trade 
or  profession  out  of  which  he  ought  easily 
to  make  a  living.  Under  these  circumstances, 
110  a  month  U  rather  a  scant  allowance, 
which  might  well  be  Increased  to  $15.  It 
is  therefore  ordered,  adjudged,  and  decreed 
that  the  Judgment  appealed  from  be  amended 
by  increasing  the  amount  allowed  the  plaintiff 
as  alimony  from  $10  per  month  to  $16  per 
month,— such  increase  to  take  effect  from  the 
date  from  which  alimony  was  originally  al- 
lowed,—«nd,  in  all  other  respects,  that  said 
Judgment  be  affirmed;  defendant  to  i>ay  costs 
in  both  courts. 


Ott  I*.  Ann.  »80) 
SnccesBlon  of  PABHAM  et  ux.  (No.  12,933.) 
(Supreme  Court  of  Louisiana.    March  20, 1899.)i 

TAX    UBNS— UUITATIONS  —  CONSTITUTIONAL 
LAW. 

The  terms  of  article  186  of  the  constitution 
of  1898  relate  to  the  future,  and  their  effect  is 
prospective  only,  and  they  cannot  be  given  a  re- 
trospective operation,  the  result  ot  which  would 
be  a  remission  of  a  large  amount  of  delinquent 
taxes.  In  the  Absence  of  any  provision  clearly 
indicative  of  that  purpose  on  the  part  of  the 
framers  of  the  organic  law. 
(Syllabos  by  the  Court.) 

Appeal  from  cItII  district  court,  parish  of 
Orieans;  George  H.  Thterd,  Judge. 

In  the  matter  of  the  succession  of  William 
Parham  and  Martha  Rhodes,  his  wife.  Rule 
against  tax  collector  to  cancel  and  erase  tax 
privileges  and  mortgages.  From  the  Judg- 
ment a  tax  collector  appeals.     Reversed. 

Francis  C.  Zacharie,  for  appellant.  Fergus 
Keman,  E.  Eivariste  Molse,  John  Wagner,  and 
Olnnlo  F.  Socola,  for  appellee. 

WATKINS,  J.  It  appears  from  the  rec- 
ord that,  notwithstanding  the  fact  that  Wil- 
liam Parham  departed  this  life  in  the  city  of 
New  Orleans  on  the  26th  of  June,  1865,  pos- 
sessed of  one  horse,  which  was  valued  in  the 
inventory  then  taken  at  $50,  and  a  small  lot  of 
ground,  with  the  Improvements  thereon,  val- 
ued at  $1,100,  and  that  his  surviving  widow, 
Martha  Parham,  was'  qualified  as  the  admin- 
istratrix of  his  succession  on  the  17th  of  July, 
1865,  the  public  administrator  opened  his  suc- 
cession and  that  of  his  wife  on  the  17th  of 
July,  1897,— the  latter  having  died  on  the  4tli 
of  November,  1874,  after  the  lapse  of  a  10- 
years  administration.  The  conspicuous  fea- 
ture of  the  present  administration  is  that  the 
horse  described  In  the  former  inventory  has 
disappeared,  and  the  appraised  value  of  the 
lot  and  improvements  has  been  reduced  to 
$50,  same  being  the  sole  asset  of  the  succes- 

t  Rehearing  denied  May  15.  1889. 
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slons  o{  the  aforesaid  deceased  persons.  It 
further  appears  that  an  order  for  the  sale  of 
said  property  -was  granted  on  the  9th  of  Sep- 
tember, 1898,  upon  the  representations  of  the 
public  administrator  "that  there  are  taxes  and 
costs  of  administration  due,  and  the  only  way 
to  settle  these  successions  is  to  cause  the 
property  to  be  sold."  A  short  while  subse- 
quently the  attorney  tor  the  public  adminis- 
trator, joined  by  other  counsel,  obtained  a 
rule  on  the  tax  collector  to  show  cause  why 
the  assessments  of  taxes  against  the  afore- 
said property  as  that  of  William  Parham  for 
the  years  1872,  1873,  1874,  1875,  1876,  1881, 
1882,  1883,  1885,  1886.  1887,  1888,  1889,  1890, 
1891,  1892,  1893,  1894,  1885,  and  1896-a 
period  of  about  25  years— should  not  be  de- 
clared null  and  void  on  the  ground  that  same 
were  made  against  and  In  the  name  of  a  dead 
person;  and  why,  for  the  same  reason,  all 
the  Inscriptions  of  the  tax  liens,  privileges, 
and  mortgages  securing  same  Bbould  not  be 
canceled  and  erased.  Subsequently  the  afore- 
said rule  was  supplemented  with  pleas  of 
prescription  of  three  and  flye  years  against 
"all  taxes  and  tax  Inscriptions  for  the  years 
1880  to  1895,  Indusive."  All  these  proceed- 
ings were  taken  antecedent  to  the  adoption  of 
the  constitution  of  1898,  but  Immediately 
thereafter  the  aforesaid  rule  was  again  sup- 
plemented by  a  statement  to  the  effect  "that 
all  tax  liens,  privileges,  and  mortgages 
against  said  property  are  prescribed  by  three 
years  from  the  Slst  day  of  December  of  each 
of  said  years,"— reiterating  the  other  allega- 
tions of  his  preyions  rule.  The  definite  ob- 
ject of  the  last  amendment  was  to  enable  the 
successions  to  avail  of  the  possible  benefit  of 
the  168th  article  of  the  constitution  of  1898 
as  a  supposed  constitutional  remission  of  all 
taxes,  and  the  consequent  release  of  all  tax 
Inscriptions  antecedent  to  that  limit.  That 
this  seems  to  have  been  the  appreciation  of 
the  district  judge  is  evidenced  by  his  decree 
which  made  the  rule  absolute  to  the  extent  of 
ordering  the  cancellation  and  erasure  of  all 
the  tax  inscriptions,  liens,  and  privileges  and 
mortgages  for  the  various  years  enumerated 
from  1872  to  1890,  inclusive,  and  all  tax  In- 
scriptions of  liens  and  privileges  for  the  years 
1891,  1892,  1893,  and  1894,  bearing  upon  or 
affecting  said  property.  It  Is  from  that  judg- 
ment the  state  tax  collector  has  appealed,  and 
In  this  court  there  has  been  no  answer  to  the 
appeal  filed,  and  no  amendment  thereof  re- 
quested. 

Upon  this  statement  it  is  evident  that  this 
is  a  proceeding  specially  Inaugurated  for  the 
purpose  of  dislncumberlng  said  succession 
property  of  Its  accumulated  burden  of  taxes 
and  tax  Incumbrances,  so  as  to  effectuate  a 
sale  by  the  public  administrator,  and  whether 
the  judgment  appealed  from  shall  be  sustain- 
ed or  not  exclusively  depends  upon  what  is 
the  proper  Interpretation  to  be  placed  upon 
the  aforesaid  article  of  the  constitution.  This 
Is  conceded  by  the  counsel  for  the  public  ad- 
ministrator, who  make  this  statement  in  their 


brief,  viz.:  "The  question  before  the  court 
Is  the  construction  of  article  166  of  the  con- 
stitution of  1898.  It  reads  as  follows:  'No 
mortgage  or  privilege  on  Unmovable  property 
Shan  affect  third  persons,  unless  recorded  or 
registered  In  the  parish  where  the  property 
is  situated,  in  the  manner  and  within  the 
time  as  Is  now  or  may  be  prescribed  by  law, 
except  privileges  for  expenses  of  last  illness 
and  privileges  for  taxes,  state,  parish  or  mu- 
nicipal: provided,  such  tax  Uens,  mortgages, 
and  privileges,  shall  lapse  In  three  years  from 
the  Slst  day  of  December,  in  the  year  In 
which  the  taxes  are  levied,  and  whether  now 
or  hereafter  recorded.'  "  The  foregoing  arti- 
cle is  an  exact  reproduction  of  article  176  of 
the  constitution  of  1879,  except  the  proviso, 
which  reads  as  follows, 'viz.:  "Provided  such 
privilege  shall  lapse  In  three  years."  A  com- 
parison made  of  the  two  discloses  that  the 
present  article  contains  the  following  words 
In  addition  to  those  contained  In  the  former, 
viz.  "tax  liens  and  mortgages,"  and  "from  the 
Slst  day  of  December  In  the  year  In  which 
the  taxes  are  levied,  and  whether  now  or 
hereafter  recorded."  The  terms  of  the  former 
article  are  broadened  so  as  to  cover  and  in- 
clude tax  mortgages  as  well  as  privileges,  and 
so  as  to  fix  a  date  from  which  the  time  with- 
in which  they  are  to  lapse  shall  be  computed; 
and  thereto  Is  superadded  the.  phrase,  "and 
whether  now  or  hereafter  recorded."  The 
question  for  consideration  and  decision  is 
whether  that  article  is  to  be  given  a  retro- 
spective signification  and  effect,  or,  rather,  to 
determine  whether  such  was  the  purpose  and 
Intention  of  the  framers  of  the  organic  law. 
It  is  the  general  rule  that  a  law  can  only  pre- 
scribe for  the  future.  Rev.  Civ.  Ck>de,  art 
8.  It  is  generally  understood  to  be  a  sound 
rule  of  construction  never  to  consider  a  law 
as  applicable  to  cases  or  questions  arising  be- 
fore their  passage,  unless  the  legislature  have. 
In  express  terms,  declared  such  to  be  their  in- 
tention. In  City  V.  Vergnole,  33  La.  Ann.  35, 
this  question  was  discussed,  and  the  court 
held  that  artide  8  of  the  Revised  Civil  Code 
"merely  dictates  a  universal  rule  of  construc- 
tion, recognized  in  every  known  system  of  ju- 
risprudence." A  leading  author  on  the  ques- 
tion puts  the  proposition  thus:  "One  of  the 
cardinal  rules  by  which  courts  are  governed  in 
interpreting  statutes  Is,  they  must  be  con- 
strued as  prospective  In  every  instance,  ex- 
cept when  the  legislative  Intent  that  they 
shall  act  retrospectively  Is  expressed  in  clear 
and  unambiguous  terms,  or  such  Intent  Is 
necessarily  Implied.  •  •  •  Every  reason- 
able doubt  as  to  the  intention  of  the  lawmak- 
er Is  resolved  against,  rather  than  in  favor  of, 
the  retrospective  operation  of  the  statute." 
Wade,  Retro.  Laws,  §§  33-35.  The  same 
identical  rule  of  construction  unquestionably 
prevails  In  regard  to  constitutional  provisions 
as  with  regard  to  statutes.  On  this  subject 
the  same  author  says:  "This  principle  Is  not 
only  applicable  to  legislative  acts,  but  to 
state  constitutions,  and,  In  fine,  to  all  writ- 
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ten  law.  Being  a  rule  of  constrnctlon,  It  may 
be  applied  to  every  conceivable  expression  of 
the  will  of  the  lawmaking  power  where  there 
is  a  doubt  whether  It  was  Intended  to  take 
effect  prospectively  or  retrospectively,"  etc 
Id.  The  same  principle  is  axmoonced  by  Sedg- 
wick. Vide  Sedg.  St  &  Ck>n8t  Law,  p.  19; 
Cooley,  Taz'n,  p.  321.  "We  shall  venture, 
also,  to  express  the  opinion,"  says  the  same 
author,  "that  a  constitution  should  operate  pro- 
spectively only,  unless  the  words  employed 
show  a  clear  Intention  that  it  should  have 
a  retrospective  effect"  Cooley,  Const.  Lim. 
p.  62;  Story,  Const  S  4M;  Say  re  v.  Wianer, 
8  Wend.  861;  Price  v.  Mott  52  Pa.  St  316. 
On  the  foregoing  authorities,  we  are  of  opin- 
ion we  can  safely  announce  the  governing 
rule  to  be  that  the  terma  of  a  constitutional 
article,  like  the  words  of  a  statute,  should  be 
considered  as  having  a  prospective  effect  only, 
unless  they  clearly  exhibit  the  hitention  of 
their  framers  to  have  been  that  they  should 
be  given  a  retrospective  effect 

In  this  discussion  we  do  not  propose  to 
argue  the  question  of  the  power  of  the  con- 
vention to  adopt  an  ordinance  having  a  mani- 
festly retroactive  effect  The  power  of  a 
constitutional  convention  so  to  do  may,  for 
the  purposes  of  the  present  decision,  be  con- 
ceded. The  only  language  of  the  article 
which  has  been  pointed  out  as  Justifying  the 
retrospective  operation  of  same  Is  that  of  the 
last  paragraph,  vis.  "and  whether  now  or 
hereafter  recorded."  In  other  words,  the 
contention  of  the  public  administrator  is  that, 
by  declaring  that  tax  liens,  privileges,  and 
mortgages  securing  the  payment  of  taxes 
shall  lapse  in  three  years  from  the  Slst  day 
of  December  in  the  year  In  which  auch  taxes 
axe  levied,  "and  whether  now  or  hereafter 
recorded,"  the  framers  of  the  constitution  In- 
tended to  release  all  property  from  their  op- 
eration and  effect  in  any  and  all  years  pre- 
ceding Its  adoption.  We  are  most  certainly 
unwilling  to  adopt  such  an  Interpretation  as 
that  unless  our  Judgment  is  dearly  convinced 
that  the  words  of  the  constltu^on  imperative- 
ly require  such  a  construction  at  our  hands. 
We  know  as  a  fact  that  the  constitutional 
convention  of  1879  pursued  an  exactly  oppos- 
ite course,  and  adopted  an  ordinance  for  the 
relief  of  delinquent  taxpayers,  for  the  express 
purpose  of  saving  all  antecedent  taxes  from 
remission;  and  It  Is  common  knowledge  that 
no  revenue  law  of  the  state  has  been  enacted 
during  many  years  past  which  contained  a 
sweeping  repeal  of  all  previous  revenue  laws. 
Consequently,  in  our  opinion,  such  an  Inter- 
pretation of  the  aforesaid  article  as  is  con- 
tended for  by  counsel  of  the  public  adminis- 
trator would  be  received  as  a  surprise,  and 
the  result  of  such  a  construction  would  be 
little  short  of  a  public  calamity,  because  of 
the  vast  amount  of  delinquent  taxes  which 
are  covered  by  the  aforesaid  ordinance,  and 
which  have  been  heretofore  held  imprescript- 
ible by  many  decisions  of  this  court  We 
have  given  this  question  most  careful  and 


serious  consideradon,  and  have  reached  a  con- 
duslon  exactly  opposite  to  that  of  our  learned 
Brother  of  the  district  court 

Counsel  for  the  state  baa  reproduced  and 
had  incorporated  into  his  brief  the  opinion  of 
the  court  of  appeals  for  the  parish  of  Or- 
leans in  the  case  of  State  ex  reL  "Hart  v. 
City  of  New  Orleans,  which  involves  the 
question  we  have  under  consideration,  and 
the  examination  of  which  has  afforded  us 
pleasure  and  satisfaotion,  In  that  It  perfectly 
accords  with  our  views,  and  Is  both  admir- 
ably and  forcibly  expressed.  We  have  there- 
fore concluded  to  adopt  the  same,  and  make 
It  part  of  the  opinion  of  this  court  It  Is  as 
foUows,  in  so  far  as  it  appertains  to  the  ques- 
tion under  consideration,  viz.: 

"We  now  pass  to  the  consideration  of  the 
^ea  of  prescription  of  three  years  under  ar- 
ticle 186  of  the  constitution  of  1898.  Article 
176  of  the  constitutioa  of  1879  reads  as  fol- 
lows: 'No  mortgage  or  privilege  on  Immova- 
ble property  shall  affect  third  persons,  unless 
recorded  or  registered  In  the  parish  where  the 
property  Is  situated,  in  the  manner,  and  within 
the  time  as  is  now,  or  may  be,  prescribed  by 
law,  except  privileges  for  expenses  of  last  ill- 
ness, and  privileges  for  taxes,  state,  parish  or 
municipal,  provided  such  privilege  shall  lapse 
In  three  years.'  In  Davidson  v.  LIndop,  36 
La.  Ann.  767,  it  was  decided  that  the  limita- 
tion of  three  years  only  applied  to  special 
privileges  named  when  they  are  nnrecorded. 
and  the  article  meant  that  no  unrecorded 
privileges  shall  affect  third  persons,  except 
the  special  ones  mentioned,  which,  though  un- 
recorded, shall  have  effect,  provided  such  un- 
recorded privileges  shall  lapse  in  three  years. 
Artide  176,  supra,  was  ipslsslmls  verbis  In- 
corporated into  artide  186  of  the  constitution 
of  1896,  and  we  must  presume  that  It  was 
adopted  with  a  knowledge  of  the  Judldal  con- 
struction phiced  upon  the  former,  and  such 
construction  consequently  attaches  to  the  lat- 
ter. But  article  186  goes  on  to  say  (and  here 
the  difficulty  arises),  'from  the  Slst  day  of  De- 
cember in  the  year  In  which  the  taxes  are 
levied,  and  whether  now  m  hereafter  record- 
ed.' The  relator  urges  that  the  tax  liens, 
mortgages,  and  privileges  securing  the  city 
taxes  of  1874,  1875,  1876,  ISM,  are  prescribed 
under  the  last-quoted  terms  of  the  article. 
We  may  dispose  of  the  discussion  in  the 
briefs  as  to  the  power  of  a  constitutional  con- 
vention to  pass  a  retroactive  ordinance  when 
it  does  not  impair  the  obligation  of  contracts 
with  the  simple  statement  that  the  affirmative 
of  the  proposition  Is  beyond  dispute.  The 
present  inquiry  Is  not  as  to  the  power,  but 
as  to  the  intention,  of  the  framers  of  the  or- 
ganic law.  It  is  elementary  that  a  constitu- 
tional enactment  should  be  construed  to  oper- 
ate prospectively  only,  unless  the  language 
employed  manifests  a  dear  Intention  to  give 
it  a  retrospective  effect  Do  the  words  'shall 
lapse  in  three  years  from  the  Slst  of  Decem- 
ber in  the  year  in  which  the  taxes  are  levied, 
and    whether   now   or    hereafter    recorded,' 
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clearly  manifest  an  Intention  to  sweeplngly 
prescribe  aJl  tax  privileges  which,  by  existing 
law  and  Jurisprudence,  have  heretofore  been 
deemed  Imprescriptible?  We  think  not 
The  language  already  dted,  as  common  to  the 
analogous  clauses  of  both  constitutions,  de- 
crees th'at  there  shall  exist  a  privilege  for 
unrecorded  taxes  for  three  years.  This  would 
leave  to  legislative  discretion  the  right  to  fix 
any  limit  it  might  deem  proper  to  the  pre- 
scription of  recorded  tax  privileges.  Since 
1880  this  limit  has  been  variously  fixed  at 
three  years  by  most  of  the  revenue  acts,  and 
five  years  by  the  revenue  act  of  1882.  It  was 
evidently  the  purpose  of  the  constitution  to 
curtail  the  power  of  the  legislature  In  this  re- 
spect, and  to  permanently  fix  in  the  instrument 
Itself,  and  beyond  reach  of  legislative  uncer- 
tainty, the  prescriptive  period  of  recorded  tax 
privileges  at  three  years. 
.  "The  same  may  be  said  as  to  the  time  from 
which  prescription  Is  to  mn.  There  had  been 
conflict  of  legislation  on  this  point,  some  of 
the  revenue  acts  providing  that  prescription 
ran  from  the  filing  of  the  tax  roll,  and  one  of 
them— that  of  1888— and  a  special  statute  (Act 
No.  26  of  1886)  fixing  the  date  at  December 
31st  of  the  year  of  the  levy  of  the  tax.  It 
was,  doubtless,  to  prevent  similar  conflict  in 
the  future  that  the  date  'December  31st'  was 
inserted  in  the  organic  law.  It  may  be  con- 
ceded that  the  words  immediately  following, 
to  wit,  'and  whether  now  or  hereafter  record- 
ed,' are  intended  to  have,  and  do  have,  a  re- 
troactive effect,  but  not  to  the  extent  and  In 
the  manner  suggested  by  relator.  At  the 
time  of  the  adoption  of  the  constitution  the 
term  of  prescription  of  the  privileges  secur- 
ing the  taxes  of  1895,  1896,  and  1897  bad  not 
expired.  They  were  then  recorded,  or,  In 
other  words,  within  the  meaning  of  the  con- 
stitutional expression  'now  recorded.'  These 
words  were  Intended  to  say  that  as  to  those 
tax  privileges  prescription  should  run,  not 
from  the  fliing  of  the  tax  roll,  but  from  the  31st 
of  December  of  the  year  In  which  the  tax  was 
levied,  and  that  this  should  also  apply  to  all 
tax  privileges  'hereafter  recorded.'  We  think 
that  an  analysis  of  the  article,  In  connection 
with  law  and  jurisprudence  as  they  stood  at 
the  time  of  its  adoption,  shows  the  Intention 
of  the  constitution  to  provide:  First.  That 
all  privileges  for  taxes,  whether  recorded  or 
unrecorded,  shall  lapse  in  three  years,  and 
that  It  shall  not  be  competent  for  the  legisla- 
ture to  extend  this  period  of  prescription. 
Second.  That  prescription  shall  run,  not  from 
the  filing  of  the  tax  roll,  but  from  the  31st 
of  December  of  the  year  in  which  the  tax  Is 
levied,  as  to  all  tax  privileges  hereafter  re- 
corded. Third.  That  as  to  the  tax  privileges 
already  recorded  by  the  filing  of  the  roll,  pre- 
scription shall  run,  not  from  the  fliing  of  the 
tax  roll,  but  from  the  31st  of  December  of 
the  year  In  which  the  taxes  were  levied.  See 
revenue  acts  of  1886  and  1888.  The  view  we 
have  expressed  as  to  the  intention  of  the  con- 
stitution   Is  confirmed  by  the  fourth  para- 


graph of  artlde  325  (sdiednle)  to  the  effect 
that  'all  fines,  taxes,  penalties,  forfeitures 
and  rights  due,  owing  or  accruing  to  the  state 
of  Louisiana,  or  to  any  parish,  city,  monlcliial- 
Ity,  board,  or  other  public  corporation  therein, 
under  the  constitution  and  laws  heretofore  in 
force,  *  •  •  Bhall  continue  and  remain 
unaffected  by  the  adoption  of  this  constitu- 
tion.' This  Is  so  strongly  illustrative  of  the 
purposes  of  the  convention  that  we  do  not 
deem  It  necessary  to  determine  whether,  la 
case  of  conflict,  article  325,  the  higher  numbei 
and  latter  In  position,  would  not  necessarily 
take  precedence  of  article  186.  It  has  beat 
aptly  said  that  a  construction  which  raises  a 
conflict  between  parts  of  the  constitution  Is 
not  permissible  when,  by  any  reasonable  con- 
stmctlon,  the  parts  may  be  made  to  harmon- 
ise. An  Interpretation  of  the  meaning  of  a 
particular  clause,  based  on  all  the  provisions 
in  pari  materia  of  the  instrument  as  a  whole, 
should  prevail  when  It  alone  can  harmonh^ 
the  apparent  contradictions  of  an  inartistic 
phraseology.  It  may  be  added  that,  while 
the  argument,  from  inconvenience,  cannot 
pn^yerly  be  used  by  courts  to  avoid  the  effect 
of  a  plain  declaration  of  a  constitution,  yet  It 
may  be  properly  invoked  as  a  guide  for  the 
ascertainment  of  intent  where  doubt  may  ex- 
ist Act  No.  67  of  1881  (section  3)  makes  It 
the  duty  of  the  city  to  turn  over  to  the  board 
of  liQuidation  of  the  city  debt  all  nncollected 
revenues  of  the  dty  anterior  to  the  year  1879^ 
when  collected,  to  be  applied  to  the  payment 
of  Interest  on  and  redemption  of  bonds  issued 
for  the  retirement  of  the  judgment  debt  aris- 
ing from  municipal  obligations  anterior  to 
1879.  Pretermitting  the  question  of  the  Im- 
pairment of  a  contract  and  assuming,  as  we 
must,  that  no  state  constitution  would  delib- 
erately violate  the  federal  limitation,  we  may 
view  the  matter  as  one  of  Interpretation,  and 
not  of  constitutionality.  The  convention  can- 
not be  credited  with  the  Intention  of  destroy- 
ing the  securities  pledged  sacredly  by  law  to 
the  payment  of  municipal  credltore,  in  the 
face  of  the  declaration  of  article  325  that  no 
tax  or  right  due  to  any  dty  or  board  shall  be 
affected.  Therefore  it  Is  ordered,  adjudged, 
and  decreed  that  the  plea  of  prescription  flled 
In  this  court  be  overruled,  and  that  the  judg- 
ment be,  and  the  same  Is  hereby,  affirmed, 
with  costs." 

(Concurring  In  the  foregoing  opinion,  the 
necessary  result  is  that  the  judgment  appeal- 
ed from  must  be  reversed,  and  one  entered 
discharging  the  rules  taken  In  behalf  of  the 
succession  of  William  and  Martha  Parham. 
It  is  therefore  ordered  and  decreed  that  the 
judgment  appealed  from  be  annulled  and  re- 
versed, and  It  Is  further  ordered  and  decreed 
that  the  rules  taken  in  behalf  of  the  succes- 
sions of  William  and  Martha  Parham,  de- 
ceased, for  the  cancellation  and  erasure  of 
the  Inscriptions  of  certain  tax  liens,  privileges, 
and  mortgages  against  succession  property,  be 
discharged  and  rejected,  at  the  cost  of  the 
plaintiff  In  rule. 
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BIAXB  «x  Id.  HART  t.  CtTT  OF  NEW 

OBLDANS  et  aL    (Nol  18,090.) 

Is  re  HART. 

(Snpreme  Court  of  Louisiana.    April  8,  1890.) 

TAX  LIENS— LIMITATIONS. 
The  proTiao  of  article  186  of  the  conatitntion 
of  1S>S  t^iia  held  not  to  be  retrospective  In  ita 
operation.  The  doctrine  announced  in  Succea- 
uon  of  Parham,  25  South.  947,  SI  Ia.  Ann.  — , 
reaffirmed. 
(SyUabna  by  the  Oonrt) 

Application  by  the  state,  on  the  relation  of 
Robert  A  Hart,  for  a  writ  of  mandannu 
against  the  city  of  New  Orleans  and  others. 
Judgment  for  defendants.  Application  by  re- 
lator tat  a  writ  of  review  or  certiorari.  De- 
nied. 

Thomas  J.  Keman  and  Dart  &  Keman,  for 
relator.  Walter  B.  SommerTllle,  Asst  City 
Atty.,  for  respondenta. 

BIiANCHABD,  J.  The  writ  of  review  ai>- 
plied  for  was  granted  in  the  following  order 
made  by  this  court,  viz.:  "This  application 
invokes  the  construction  of  article  186  of  the 
conatitntion  of  189S.  While  that  article  la 
■nbstantially  a  reprodnctlon  of  article  176  of 
the  constitution  of  1879,  a  new  and  enlarged 
clause  was  added  to  it  in  the  later  constitnr 
tlon,  which  clause  has  not  yet  received  the  in- 
terpretation of  this  court  For  this  reason 
the  preliminary  writ  applied  for  is  granted. 
The  record  of  the  case  is  ordered  to  be 
brought  up,  parties  interested  will  be  notified, 
and  time  given  until  Monday,  March  6,  1889, 
in  which  to  file  briefs."  The  applicant  bad 
Institnted  In  the  civil  district  conrt  for  the 
parish  of  Orleans  a  proceeding  by  mandamus 
against  the  city  of  New  Orleans  and  the  re- 
corder of  mortgages  for  the  cancellation  and 
erasure  of  the  Inscription  of  certain  city  tax- 
es and  tax  liens  and  privileges  for  the  years 
from  1874  to  1893,  incluslTe,  appearing  upon 
the  public  records,  and  affecting  certain  prop- 
erties of  which  he  averred  himself  the  owner. 
The  ground  upon  which  he  had  based  his  de- 
mand for  this  cancellation  and  erasure  was 
that  the  assessments  on  which  the  taxes  had 
been  levied  against  the  property  were  null 
and  void,  because  made  in  the  name  of  per- 
sons not  the  owners  of  the  property  at  the 
time  of  the  assessments,  and  because  the  tax 
liens  and  privileges  recorded  against  the  prop- 
erty were  prescribed  by  three,  five,  and  ten 
years.  The  Judgment  of  the  district  court; 
rendered  in  December,  1897,  directed  the  can- 
cellation and  erasure  of  the  tax  Inscriptions 
for  the  years  from  1877  to  1893,  both  Incln- 
sive^  but  refused  the  relief  sought  as  to  the  In- 
scripUons  for  the  years  1874,  1875,  1876,  1894, 
and  1895.  An  appeal  was  prosecuted  to  the 
court  of  appeals  for  the  parish  of  Orleans. 
Pending  this  appeal  the  constitution  of  1898 
was  adopted,  with  its  article  186;  and  based 
on  this  article  a  new  plea  of  prescription  of 
three  years  was  filed  In  the  conrt  of  appeals 
by  tbe  relator,   who  was  appellant     That 


eomt  conaldered  Am  eaae  tttm  tbe  standpoint 
as  made  up  and  determined  in  the  district 
court,  and  also  in  the  new  aspect  as  present- 
ed by  the  plea  of  prescription  based  on  artl- 
de  186,  Const  1898.  Its  decision  as  to  both 
was  against  the  relator,  and  the  judgment 
of  the  district  court  ordering  the  cancellation 
of  the  tax  Inscriptions  In  part  and  refusing 
same  in  part,  was  affirmed;  whereupon  re- 
lator applied  to  this  court  for  its  writ  of  re- 
view, urging  that  the  court  of  appeals  had 
erred— First  in  holding  the  assessments  com- 
plained of  good,  and  the  taxes  predicated 
thereon  valid  outstanding  obligations;  and, 
second.  In  denying  the  applicability  of  the  pre- 
scription announced  in  the  last  clause  of  arti- 
cle 186,  Const.  1896.  From  the  order  granted 
by  this  court,  and  heretofore  quoted,  it  is 
apparent  that  the  case  is  brought  up  only  lo 
so  t&t  as  may  be  necessary  to  review  the  in- 
terpretation put  by  the  honorable  court  of 
appeals  upon  article  lifts  of  the  constitution 
aforesaid  in  its  effect  and  operation  upon  the 
state  of  facts  disclosed  by  this  controversy. 
It  is  not  considered  that  the  case  as  made  np 
and  determined  in  the  district  court  and  af- 
firmed by  the  court  of  appeals  presents  any 
question  of  law  or  fact  Justifying  the  bring- 
ing of  It  bere  under  the  authority  with  which 
this  court  is  vested  by  article  101,  Const 
1898.  In  re  Ingersoll,  60  La.  Ann.  748,  23 
South.  889.  Since  the  order  was  granted 
bringing  up  the  case  for  review  as  to  the  in- 
terpretation put  by  the  court  of  appeals  upon 
the  concluding  clause  of  article  186  of  tbe 
constitution  of  1898,  this  court  has  had  occa- 
sion to  consider  that  clause,  and  has  placed 
the  same  construction  upon  it  as  did  the  conrt 
of  appeals  in  the  instant  case.  Therefore,  for 
the  reasons  assigned  in  the  opinion  of  Mr.  Jus- 
tice Watklns,  as  the  organ  of  the  court  in 
SnccesBlon  of  Parham,  25  South.  947,  on  rule 
against  the  tax  collector  to  cancel  and  erase 
certain  tax  privileges  and  Uens  (recently  de- 
cided), it  is  ordered,  adjudged,  and  decreed 
that  the  Judgment  of  the  honorable  conrt  of 
appeals  in  this  cause  be  not  disturbed,  and  the 
same  Is  sustained  as  the  proper  adjudication 
of  the  issue  presented  in  respect  to  the  ques- 
tion arising  on  the  Interpretation  of  the  pro- 
viso of  article  186  of  the  constitution. 


(a  La.  Ann.  1082) 

STATB  V.  FUROO.    (No.  18,100.)! 

(Supreme  Court  of  Louisiana.     May  1,   1899.) 

DRAWINO  JURTi-WITNBSSES-ORAND  JtJKT 

— DiaSOLUTlON  —  CHARQB    TO    JDRY— 

OATH— DiaTRICT  ATTORNEYS. 

1.  While  it  would  be  in  better  form  to  go  out- 
side the  coterie  of  court-house  officials  for  wit- 
nesses to  the  drawing  of  Jnries,  a  deputy  clerk 
of  court  and  deputy  coroner,  acting  in  their  in- 
dividual capacities,  and  not  as  officials,  are  not 
Incompetent  to  serve  as  such  witnesses. 

2.  The  fact  that  an  incompetent  person  haih 
pens  to  find  a  place  on  the  grand  Jury  is  no 
ground  tor  the  dissolution  ot  that  body.  The 
Judge  may  dismiss  such  ineligible  Juror,  and  sup- 


»  Rehearing  denied  May  U.  1809. 
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ply  his  place  from  the  nsmea  remaining  on  the 
grand  jury  list. 

3.  It  is  not  deemed  essential  that  the  jndge 
should  deliver  anew  a  full  charge  to  the  grand 
jun-  after  each  filling  of  a  vacancy  in  the  panel. 

4.  But  tlie  failure  to  administer  the  full  oath 
of  a  grand  juror  to  the  person  chosen  from  the 
grand  jury  list  to  fill  such  vacancy  is  reversible 
error,  when  timely  objection  is  made  to  the  in- 
dictment, the  finding  of  which  was  participated 
In  by  the  juror  improperly  sworn. 

6.  The  abbreviated  form  of  oath  administered 
to  those  chosen  with  the  foreman,  and  who  heard 
the  fall  oath  administered  to  him,  suffices;  but 
later,  when  another  is  added  to  the  panel  to  fill 
a  vacancy,  it  will  not  do  to  qualify  him  by  the 
abbreviated  oath. 

6.  A  wise  discretion  to  select  his  witnesses 
and  manage  the  prosecution  according  to  his  best 
judgment,  under  the  eye  and  reasonable  direction 
of  the  court,  is  vested  in  the  district  attorn^. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parisb 
of  Assumption;   Walter  Gulon,  Judge. 

Samuel  Furco  was  convicted  of  manslaugh- 
ter, and  appeals.    Reversed. 

John  Marks  and  Seattle  &  Beattle,  for  ap- 
pellant Milton  J.  Cunningham,  Atty.  Gen., 
and  O.  A.  Gondran,  Dist  Atty.,  for  the  State. 

BLANCHARD,  J.  Hie  accnsed  was  Indict- 
ed (or  murder,  and  convicted  of  manslaughter. 
From  a  sentence  to  six  years'  penal  servitude, 
he  appeals. 

The  first  move  made  In  his  d^ense  was  a 
motion  to  quash  the  Indictment  on  several 
grounds,  viz.:  (1)  Because  the  grand  Jury 
which  returned  the  true  bill  was  Illegal,  for 
the  reason  that  the  Jury  commissioners  did 
not  draw  the  Jury  In  the  presence  of  two 
disinterested  witnesses,  as  prescribed  by  law. 
(2)  Because,  after  the  grand  Jury  had  been 
Impaneled  and  sworn,  and  had  commenced  Its 
work.  It  was  found  and  adjudged  that  two 
of  its  members  were  disqualified  under  the 
law.  and  they  were  discharged  from  the  panel, 
and  two  others  drawn  from  the  grand  Jury 
list,  and  sworn  and  Installed  as  grand  ]n- 
rors  In  their  place.  That  later  It  was  found 
another  member  of  the  grand  Jury  had  pei^ 
manently  left  the  state,  and  thereupon  an- 
other name  was  drawn  from  the  Jury  list  to 
fill  this  vacancy,  and  the  person  so  drawn 
was  not  gualifled  by  the  taking  of  any  prop- 
er or  sufficient  oath  to  consclentionsly  perform 
his  duties  as  grand  Juror.  (3)  Because,  after 
the  Juror  last  taken  bad  been  added  to  the 
panel,  the  grand  Jury  had  not  been  charged 
anew  as  to  Its  duties,  but  did  the  following 
day  return  the  Indictment  against  the  ac- 
cused. (4)  Because  the  first  two  grand  Jit 
rors  declared  imcompetent  did  not  bec<Hne 
so  after  being  impaneled,  but  were  so  when 
Impaneled,  and  their  discharge  dissolved  the 
grand  Jury,  which  conld  not  be  afterwards 
added  to,  and  made  a  further,  continuing  le- 
gal body.  This  motion  to  qnasb  was  over- 
ruled, and  a  bill  of  exceptions  taken. 

1.  The  Jury  commissioners  for  the  parish 
selected  the  Jury  in  accordance  with  section 
4  of  Act  No.  135  of  1S9S.    The  clerk  of  the 


court  was  himself  present,  acting  as  one  of 
the  commissioners,  lliere  were  two  witnesses 
present,  witnessing  the  drawing  of  the  Jury. 
One  of  these  witnesses  was  deputy  clerk  of 
the  court,  and  the  other  was  connected  with 
the  coroner's  office  of  the  parish,  in  the  ca- 
pacity of  so-called  deputy  coroner.  They,  in 
their  Individual  capacities,  not  as  officials, 
had  been  summoned  to  attend  the  drawing  of 
the  Jury,  as  witnesses  thereof.  In  acting  as 
witnesses,  they  did  so  as  citizens  and  Indi- 
viduals, not  as  deputy  clerk  or  deputy  cor- 
oner. The  contention  that  they  are  not  to 
be  considered  "competent  and  disinterested" 
witnesses.  In  the  language  of  the  statute,  be- 
cause they  held  the  official  positions  desig- 
nated, is  of  Insufficient  force  to  Justify  set- 
ting aside  the  panel.  While  It  would  be  In 
better  form  to  go  outside  of  the  coterie  of 
court-house  officials  for  persons  to  witness 
the  drawing  of  the  Jury,  the  language  of  the 
statute  does  not  exclude  such  officials  from 
acting  In  their  individual  capacities  as  wit- 
nesses, and  we  cannot  We  are  not  unmind- 
ful of  the  fact  the  statute  directs  that  in 
case  of  Inability  of  the  clerk  of  court  to  act 
as  Jury  commissioner,  his  chief  deputy  is  ex 
officio  to  serve  as  such.  But  the  chief  dep- 
uty, in  this  instance,  who  acted  as  one  of  tbe 
witnesses,  was  not  serving  as  Jury  commis- 
sioner. The  clerk  himself  was  there,  per- 
forming that  duty;  and  hence  the  deputy  was 
a  stranger  to  the  proceeding,  except  in  bis  ca- 
pacity as  citizen  called  to  witness  the  draw- 
ing. 

2.  Some  days  subsequent  to  the  Impaneling 
of  the  grand  Jury,  it  was  found  that  one  of 
them  could  not  read  and  write  the  English 
language,  whereupon  the  Judge  ordered  his 
dismissal  from  the  panel  because  of  disquali- 
fication. Still  later  another  Juror  was  dis- 
missed because  foimd  also  to  be  disqualified. 
Having  found  these  Jurors  to  be  without  the 
proper  qualification,  it  was  competent  for  the 
Judge  to  dismiss  them,  and  supply  their 
places  by  two  other  persons,  whose  names 
were  duly  drawn  from  those  yet  remaining 
upon  the  grand  Jury  list    Section  7,  Act  No. 

135  of  1888. 

A  third  grand  Juror  having  left  tbe  state 
permanently,  and  thus  created  a  vacancy, 
another  drawing  from  the  grand  Jury  list  be- 
came necessary;  and  Thomas  J.  Dyer  was 
drawn,  sworn,  and  thereafter  sat  with  the 
grand  Jury,  participating  In  the  finding  of 
the  Indictment  It  Is  strenuously  Insisted  on 
by  the  accused  that  Dyer  must  be  considered 
as  not  haying  been  sworn.  Ttils  contention 
Is  based  on  the  form  of  oath  administered  to 
him.  It  was  as  follows:  "You  do  solemnly 
swear  that  the  oath  your  foreman  has  taken 
on  his  part  you  will  observe  and  keep  on 
your  part  so  bdp  you  God."  The  method  of 
Impaneling  a  grand  Jiury  is  about  as  follows: 
The  Jury  commissioners  select  the  names  of 
20  persons  to  serve  as  grand  Jurors  for  the 
next  ensuing  six  months.    Section  7,  Act  No. 

136  of  188&    These  20  persona  are  summon- 
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ed  by  the  sheriff  to  appear  In  court  on  a  day 
named,  and  they  do  bo  appear.  The  Judge  of 
the  court,  then,  from  this  grand  Jury  list  of 
20,  selects  a  suitable  person  to  act  as  fore- 
man of  the  grand  Jury  about  to  be  organized. 
Section  8,  Id.  This  person  so  selected  as  fore- 
man  has  then  administered  to  him  the  usual 
oath  of  grand  Jurors.  Following  this,  the 
sheriff,  under  the  direction  of  the  court,  draws 
from  the  grand  Jury  list  of  names,  one  by  one, 
the  names  of  the  Jurors,  until  11  answer,  and 
tliese  11,  with  the  foreman,  constitute  the 
grand  Jury.  The  practice.  In  administering 
the  oath  to  these  11  so  drawn,  appears  not  to 
be  to  repeat  over  again  the  oath  taken  by  tbe 
foreman,  but  a  formula  like  that  administered 
to  the  grand  Juror  Dyer.  Those  drawn  to 
serve  as  grand  Jurors  are  present,  and  hear 
the  oath  as  the  same  Is  administered  to  the 
foreman,  and  accordingly  it  is  not  necessary 
to  repeat  over  again  to  the  11  the  fall  oath. 
The  abbreviated  form,  such  as  that  adminis- 
tered to  Dyer,  suffices.  But  when  a  vacancy 
occurs  in  the  panel,  and  It  becomes  necessary 
Ito  fill  it  from  those  remaining  on  the  grand- 
Jnry  list,  as  In  case  of  the  selection  of  Dyer, 
tbe  regular  oath  In  full  of  a  grand  Juror 
should  be  administered  to  tnch  person  so  se- 
lected; and  the  failure  to  do  so  is  reversible 
error,  when,  as  In  this  case,  timely  objection 
is  made  to  the  indictment,  the  finding  of 
which  was  participated  In  by  the  Juror  im- 
properly awom.  The  abbreviated  oath  admin- 
istered to  those  chosen  with  the  foreman,  and 
who  heard  the  full  oath  administered  to  him, 
!■  an  right;  but  later,  when  another  Is  added 
to  the  panel,  it  will  not  do  to  qualify  him  by 
the  abbreviated  oath.  Unless  he  were  pres- 
ent, and  beard  the  oath  administered  to  the 
foreman,  the  abbreviated  formula  Is  egnlva- 
lent  to  no  Intelligible  oath  administered  to 
him  at  all;  and  a  grand  Juror  not  duly  sworn 
vitiates  all  Indictments  In  tbe  finding  of  which 
he  took  part,  where  seasonable  complaint  la 
made.  We  feel  constrained  to  hold  tJiat  It 
was  error  in  the  court  below  In  not  sustain- 
ing the  motion  to  quash  on  this  ground.  The 
case  might  properly  end  here,  by  reversal  of 
the  Judgment  and  remanding,  for  further  pro- 
ceedings; but.  Inasmuch  as  the  other  points 
raised  by  the  defense  are  Important  In  the 
criminal  practice,  we  deem  It  wise,  for  the 
guidance  of  the  courts,  to  consider  and  de- 
termine the  same. 

3.  A  grand  Jury  having  been  fully  charged 
by  the  Judge  on  the  day  of  its  organization.  It 
is  not  required  by  the  statute  that  be  should 
charge  It  fully  anew  each  time  another  Juror 
is  added  to  fill  a  vacancy  occurring.  It  ap- 
pears In  the  instant  case,  however,  that,  after 
the  new  Jurors  were  added  to  fill  vacancies, 
the  Judge  did  charge  the  Jury  anew  as  to  the 
necessity  of  reporting  all  crimes  and  offenses, 
and  as  to  the  necessity  of  secrecy. 

4.  We  cannot  give  our  sanction  to  the  prop- 
osition that,  should  a  person  not  having  the 
qualification  prescribed  by  the  statute  for  a 
grand  Juror  be  placed  accidentally  or  inadver- 


tently upon  the  grand-Jury  list  of  20,  and  be 
drawn  in  the  makeup  of  the  Jury,  and  serve 
upon  It,  the  entire  panel  of  the  grand  Jury  Is 
stricken  with  nullity.  To  hold  this  would  be 
to  precipitate  endless  confusion  upon  the  ad- 
ministration of  criminal  Justice  throughout  tbe 
state.  Nor  does  the  statute  warrant  such 
holding.  Care  should  be  taken,  first,  by  the 
Jury  commission,  to  exclude  Incompetent  per- 
sons from  the  grand-Jury  list;  next,  by  tbe 
Judge,  to  prevent  an  Incompetent  person  who 
happens  to  get  upon  the  grand-Jury  list  from 
being  included  in  the  grand-Jury  organization. 
But,  if  an  Incompetent  person. should  happen 
to  find  a  place  on  the  grand  Jury,  it  Is  no 
ground  for  the  dissolution  of  that  body.  As 
soon,  however,  aa  tils  disqualification  comes 
to  the  knowledge  of  the  Judge,  It  Is  his  duty, 
as  was  done  In  the  Instant  case,  to  dismiss 
such  person,  declare  a.  vacancy,  and  fill  It  by 
dravring  from  the  remaining  names  on  tbe 
grand-Jury  list.  There  Is  force  In  the  conten- 
tion that,  within  the  meaning  of  the  Jury  stat- 
ute under  consideration,  the  disqualification 
exists  only  from  the  time  when  It  becomes 
known  to  the  court;  and  finding  a  person  on 
the  Jury  who  Is  disqualified,  whether  his  dis- 
qualification antedates  his  selection  or  de- 
velops afterwards,  it  equally  presents  the  case 
of  a  vacancy  that  the  Judge  may  order  filled 
by  a  further  drawing  from  the  grand-Jury  list. 
And,  as  none  of  the  incompetent  persons  dis- 
missed from  the  panel  were  serving  upon  the 
grand  Jury  at  the  time  the  present  Indictment 
was  returned,  we  do  not  see  that  the  accused 
has  Just  cause  of  complahit  on  that  score.  In 
this  respect  the  case  at  bar  differs  from  Unit- 
ed States  V.  Hammond,  2  Woods,  197.  Fed. 
Oas.  No.  15,204;  State  v.  Uough,  49  Me.  573; 
State  V.  Tblbodeanx,  48  La.  Ann.  601,  19 
South.  680;  State  v.  Jones,  8  Bob.  618;  State 
V.  Parks,  21  La.  Ann.  251;  and  other  cases 
cited  by  counsd  for  defendant.  In  those  cas- 
es Incompetent  persons  actually  sat  upon  the 
grand  Jury,  and  participated  In  the  finding  of 
the  true  bills. 

Another  bill  of  exceptions  was  reserved  to 
the  ruling  of  the  court  refusing  the  motion  of 
counsel  tor  the  accused  to  compel  the  district 
attorney  to  call,  on  behalf  of  the  prosecution, 
certain  witnesses  who  were  alleged  to  have 
been  present  at  the  homicide,  and  had  knowl- 
edge of  facts  relating  to  the  same.  It  seems 
that,  after  the  state  had  announced  its  case 
closed  so  far  as  further  evidence  was  con- 
cerned, counsel  for  defendant  stated  that  there 
were  in  the  witness  room  two  witnesses 
whose  presence  at  the  time  of  the  homicide 
had  been  shown  by  the  testimony  adduced  on 
the  part  of  the  state;  and  he  thereupon  called 
upon  the  state  to  put  those  persons  on  the  wit- 
ness stand,  to  the  end  that  what  they  knew 
about  the  case  might  be  stated  to  the  Jury, 
and  the  accused  be  given  the  opportunity  of 
cross-examination.  The  prosecuting  attorney 
declined  to  call  these  persons  as  witnesses, 
and  the  court  refused  to  direct  him  to  do  so. 
This  la  averred  to  be  reversible  error.    The 
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parties  referred  to  bad  been  Bubpoenaed  by  tbe 
defense,  not  by  the  state.  In  Loulalana,  as 
elsewbere,  the  humane  policy  of  the  law  has 
ever  been  that  it  were  better  "ten  gnllty  men 
escape  than  one  Innocent  man  should  suffer." 
Furthermore,  the  rule  obtains  here  that  tbe 
officer  prosecuting  on  behalf  of  the  state  rei>- 
resents  the  public  interest,  -which  can  neyer 
be  promoted  by  the  conviction  of  the  Innocent 
All  the  Information  possible  relating  to  a 
crime  charged  to  have  been  committed  should 
be  disclosed.  The  state  has  no  interest  to 
suppress  real  facts,  whether  they  sustain  the 
prosecution  or  overthrow  It  The  state  Is  far 
better  served  when  an  Innocent  man  escapes 
conviction  for  crime  he  did  not  commit  than 
It  is  when  a  gnllty  man  is  brought  to  punish- 
ment for  the  crime  he  did  commit  This  la 
tbe  general  rule  that  should  guide  the  courts 
In  their' administration  of  criminal  Justice,  and 
the  law  officers  of  the  commonwealth  in  con- 
ducting prosecutions.  At  the  same  time,  a 
wise  discretion  to  select  his  witnesses  and 
manage  the  prosecution  according  to  his  best 
Judgment  under  the  eye  and  reasonable  direc- 
tion of  the  court,  to  the  end  that  the  law  may 
be  vindicated  and  the  guilty  brought  to  pun- 
ishment is  vested  In  the  district  attorney. 
State  V.  Williams,  80  La.  Ann.  843.  The  wit- 
nesses in  question  In  the  Instant  case  were  in 
court  by  the  action  of  the  accused.  He  had 
called  them  as  his  witnesses,  and,  when  the 
state  declined  the  invitation  to  put  them  on 
the  stand,  they  were  put  upon  the  stand  by 
the  defense.  What  they  knew  of  the  case, 
therefore,  went  to  the  Jury.  They  likely  did 
not  testify  as  the  defendant  hoped  they  would, 
and  his  case  may  have  been  prejudiced  there- 
by; but  this  cannot  be  held  sufficient  ground 
to  set  aside  this  verdict  and  remand  the  case. 
State  V.  Ford,  42  La.  Ann.  269,  7  South.  690. 

The  matters  set  tortb  In  the  bill  of  excep- 
tion relating  to  the  denial  of  the  motion  for 
new  trial  and  that  In  arrest  of  Judgment  have 
been,  for  the  most  part  already  discussed  and 
disposed  of.  What  is  further  urged  In  re- 
gard to  the  absence  of  a  witness  named 
Testa  has  had  our  attention.  Without  going 
into  its  discussion,  we  think  the  trial  Judge 
ruled  properly  therein.  The  same  Is  true  of 
the  objection  raised  with  respect  to  tbe  inter- 
preter who  was  sworn  at  the  Instance  of  the 
accused  to  translate  the  utterances  of  wit- 
nesses who  testified  In  the  Italian  language; 
and  of  the  further  complaint  that  the  district 
attorney  filed  an  Information,  the  day  follow- 
ing the  trial,  against  the  accused,  charging 
him  with  cutting  and  stabbing  one  of  his  wit- 
nesses. 

One  or  two  minor  matters  of  objection  are 
suggested  in  briefs  of  counsel  for  the  accused, 
but  since  they  do  not  form  the  subject-matter 
of  bills  of  exception,  nor  are  brought  to  our 
attention  by  an  assignment  of  errors  ffled 
here,  we  decline  to  consider  the  same. 

Because  of  the  failure  to  administer  a  suffi- 
cient oath  to  the  grand  Juror  Dyer,  as  herein- 
before set  forth,  It  is  ordered,  adjudged,  and 


decreed  that  the  verdict  sentence,  and  Judg- 
ment appealed  from  are  avoided  and  reversed, 
and  the  case  Is  remanded  for  further  proceed- 
ings according  to  law;  the  accused  to  remain 
in  tbe  custody  of  the  law. 


(SI  La.  Ann.  1089) 

STATE  V.  THOMPSON.    (No.  13,147.) 

(Supreme  Court  of  Louisiana.    May  1,  1899.) 

INDICTUBNT— SEPARATE)  OFFENSES— CONCLO- 
SION  OP  COURT. 

1.  Cutting  and  stabbing  with  Intent  to  mur- 
der, and  wounding  less  than  mayhem,  while  sepa- 
rate and  distinct  offenses,  may  be  cumulated,  in 
one  presentment  provided  eadi  is  charged  in  a 
separate  count. 

2.  Bill  of  information,  as  here  drawn,  held  to 
set  forth  two  counts,  and  that  one  of  said  offenses 
was  averred  in  each. 

3.  Not  necessary  to  condade  each  count  of  a 
presentment  with  the  formula,  "contrary  to  the 
form  of  the  statute,"  etc.  It  suffices  if  the  in- 
dictment or  Informatiim  condndee  with  it  So 
concluding,  the  formula  is  held  to  apply  to  each 
count  of  the  bill. 

(Syllabus  by  the  Court) 

Appeal  from  Judicial  district  court,  parish 
of  Lafourche;   Louis  P.  Calllouet  Judge. 

Westley  Thompson  was  Indicted  for  cutting 
with  intent  to  kill.  Verdict  for  plaintiff. 
From  an  order  sustaining  a  motion  in  arrest 
of  Judgment  the  state  appeals.    Reversed. 

Milton  J.  Cunningham,  Atty.  Gen.,  and 
Leonard  O.  Molse,  Dlst  Atty.,  for  the  State. 
John  S.  Bllllu,  for  appellee. 

BLAXCHARD,  J.  An  Information  was  filed 
against  the  accused,  charging  him  with  cut- 
ting and  stabbing  with  Intent  to  kill  and  mur- 
der, and  with  Inflicting  a  wound  less  than 
mayhem.  These  are  separate  and  distinct  of- 
fenses, though  kindred.  Cutting  and  stabbing 
with  Intent  to  commit  murder  are  actionable 
under  section  791,  Rev.  St,  as  amended  by 
Act  No.  43  of  the  Acts  of  1890.  Inflicting  a 
wound  less  than  mayhem  Is  actionable  under 
section  794,  Rev.  St.,  as  amended  by  Act  No. 
17  of  the  Acts  of  1888.  The  two  may  be 
cumulated  in  one  Indictment  or  bill  of  infor- 
mation, provided  each  is  charged  in  a  sepa- 
rate count  State  v.  McDonald,  39  La.  Ann. 
959,  3  South.  92;  State  v.  Judge,  33  La.  Ann. 
1294;  State  v.  Mosely,  42  La.  Ann.  978,  8 
South.  471.  Whether  they  are  charged  In 
separate  counts  Is  an  Issue  in  this  appeal. 
The  first  part  of  the  bill  recites  that  the  dis- 
trict attorney  gives  the  court  "to  understand 
and  be  Informed   that   Westley   Thompson 

•  •  •  on  the  27th  day  of  December,  In  the 
year  of  our  Lord  1898,  with  force  and  arms, 

•  •  •  did  feloniously,  willfully,  and  of  his 
malice  aforethought  with  a  dangerous  weap- 
on, to  wit  a  knife  and  hatchet  stab,  cut  and 
thrust  one  Artemlse  Thompson,  with  Intent 
her,  the  said  Artemlse  Thompson,  then  and 
there,  feloniously,  willfully,  and  of  hla  malice 
aforethought  to  kill  and  murder."  The  end 
of  a  sentence  (full  atoQ  or  period)  Is  here,  and 
then  follows  another  sentence,  concluding  the 
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bni,  as  follows:  "The  district  attorney  fur- 
ther gives  the  court  to  understand  and  be  In- 
formed that  the  said  Westley  Thompson,  on 
the  day  aforesaid,  In  the  month  and  year 
aforesaid,  and  in  the  parish  and  state  afore- 
said, the  said  Westley  Thompson  in  and  upon 
the  said  Artemlse  Thompson,  with  a  danger^ 
otiB  weapon,  to  wit,  a  knife  and  hatchet,  did 
Inflict  a  wound  less  than  mayhem,  contrary  to 
the  form  of  the  statute  of  the  state  of  Lonls- 
lana  In  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same." 
Appended  Is  the  signature  of  the  district  at- 
torney. The  bill  is  indorsed:  "State  of  Louis- 
iana TS.  Westley  Thompson.  Information. 
First  count  cutting  with  Intent  to  murder; 
second  count,  inflicting  wound  less  than  may- 
hem." The  Jury  whlc&  tried  the  accused  re- 
turned this  verdict:  "Gnllty,  first  charge; 
guilty,  second  charge."  A  motion  for  new 
trial  having  been  overruled,  counsel  for  de- 
fendant filed  one  In  arrest  of  Judgment,  on 
the  ground  that  the  information  is  defective 
because  tit  Illegal  Joinder  of  offenses,  and  bad 
for  duplicity.  This  motion  the  court  a  qua 
sustained,  and  the  state  appeals. 

We  think  it  clear  that  the  bill  contains  two 
counts,  and  that  one  separate  offense  is  char- 
ged In  each  count.  The  authority  relied  on 
by  counsel  for  the  accused  (State  v.  Johns,  82 
La.  Ann.  812)  Is  not  In  point  There  was  in 
that  case  but  one  count  charging  the  same 
two  distinct  offenses,  which  In  the  Instant 
case  are  charged  in  separate  counts.  A  test 
as  to  whether  or  not  there  are  separate  counts 
In  this  bill,  and  distinctive  offenses  averred  in 
each  count  Is  presented  when  the  inquiry  is 
made,  could  the  Jury  have  found  the  accused 
gnllty  as  to  one  offense,  and  not  guilty  as  to 
the  other?  Undoubtedly,  this  could  be  done, 
as  the  bill  is  drawn.  And,  if  such  had  been  the 
verdict  the  prisoner  would  be  sentenced  for 
that  offense  for  which  convicted,  under  the 
section  of  the  Revised  Statutes  applicable  to 
the  same,  and,  of  course,  not  sentenced  for 
the  other  offense,  as  to  which  he  was  acquit- 
ted, and  relative  to  which  the  penalty  pre- 
scribed in  another  section  of  the  law  applies. 
Having  been  convicted,  however,  on  both 
counts,— a  separate  verdict  as  to  each  count 
being  returned,— there  is  nothing  In  the  way 
of  the  trial  Judge  passing  upon  the  accused 
the  sentence  of  the  law  for  each  of  the  of- 
fenses he  has  committed.  Kach  count  in  the 
bill  states  and  charges  unmistakably,  and 
with  certainty,  the  offense  with  which  It 
deals,  so  that  the  accused  was  thoroughly  and 
distinctly  informed  and  advised  why  and  to 
what  extent  he  was  in  Jeopardy.  There  was 
no  duplicity  here,  and  no  illegal  Joinder  of  of- 
fenses. 

Another  Issue  raised  is,  there  being  two 
separate  counts  in  the  bill,  each  count  should 
conclude  with  the  words  "against  the  peace 
and  dignity  of  the  same."  Article  90  of  the 
constitution  of  1808  is  an  exact  reproduction 
of  article  86  of  the  previous  constitution.  It 
directs  that  "all  prosecutions  shall  be  carried 


on  In  the  name  and  by  the  authority  of  the 
state  of  Louisiana,  and  conclude:  'against 
the  peace  and  dignity  of  the  same.' "  The 
concluding  words  of  this  bill  of  Information 
were,  "contrary  to  the  form  of  the  statute  of 
the  state  of  Louisiana,  in  such  cases  made  and 
provided,,  and  against  the  peace  and  dignity 
of  the  same."  But  this  formula  was  not  used 
in  concluding  each  count  It  appears  only  at 
the  end  of  the  bilL  The  question  is,  is  that 
count  of  the  indictment  bad  which  did  not 
conclude  with  the  formula  aforesaid?  It  Is  set- 
tled in  the  negative.  In  State  v.  Scott  48  La. 
Ann.  294,  19  South.  141,  the  point  was  made 
that  the  first  count  in  tiie  bill  was  defective, 
in  not  ending  with  the  words  "contrary  to  the 
form  of  the  statute  of  the  state  of  Louisiana 
In  such  cases  made  and  provided."  As  to  this 
the  court  said,  "The  concluding  woras  of  the 
Information  necessarily  referred  to  the  sev- 
eral counts  therein,  and  their  repetition  after 
each  count  would  be  useless  tautology."  In 
State  y.  Travis,  89  La.  Ann.  356,  1  South.  817, 
there  was  a  motion  in  arrest  of  Judgment  on 
the  ground  that  the  Information  contained  one 
charge  against  some  of  the  accused  as  prin- 
cipals In  the  crime,  and  another  charge 
against  others  as  accessories  before  the  fact 
and  each  charge  did  not  conclude .  with  the 
words,  "contrary  to  the  form  of  the  statutes 
and  against  the  peace  and  dignity  of  the 
state."  While  the  opinion  of  the  court  does 
not  say  so  precisely,  we  conclude,  from  the 
language  used,  that  there  were  two  counts 
In  the  Indictment,  one  charging  the  principals, 
the  other  charging  the  accessories.  The  syl- 
labus speaks  of  "each  count."  The  formula 
"contrary  to  the  form  of  the  statutes,"  etc., 
was  found  at  the  dose  of  the  Indictment 
This  was  held  to  suflice.  We  think  this  rul- 
ing sustained  by  reason,  and  adhere  to  it 

For  the  reasons  assigned,  it  is  ordered  and 
decreed  that  the  Judgment  appealed  from,  sus- 
taining the  motion  In  arrest  of  Judgment  be 
avoided  and  reversed,  and  It  Is  now  ordered 
that  the  motion  in  arrest  be  overruled,  and 
the  case  remanded,  with  instructions  to  pro- 
nounce the  sentence  of  the  law  upon  the  ac- 
cused. 


(n  La.  Ann.  107«) 

KANSAS  crrr,  s.  &  g.  rt.  co.  v.  smith's 

HEIRS  et  al.    (No.  13,012.) 
(Supreme  Court  of  Louisiana.     May  1,  1899.) 

BUmBNT  DOMAIN— COMPBNSATION  —  TINDINa 
OF  J0RY— REVIEW  ON  APPEAL. 

1.  The  finding  of  a  jury  of  freeholders  in  an 
expropriation  case,  as  to  the  compensation  to  be 
paid  the  owner  for  property  taken  in  the  exercise 
of  the  right  of  eminent  domain,  is  entitled  to  the 
greatest  weight. 

2.  While  in  a  case  showing  unreasonable  dis- 
proportion, one  way  or  the  other,  of  the  amonnt 
of  the  award  of  such  jury  with  what  the  evi- 
dence shows  the  trne  value  of  the  property  to 
be,  this  court  will  interfere,  and  increase  or  re- 
duce such  award  according  as  the  facts  and  real 
condition  of  things  may  warrant  it  is  only  a 
clear  case  of  error  or  mistake,  fraud,  prejudice. 
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or  miscondnct  on  the  part  of  the  imry  that  vonld 
Justify  the  distnrbance  of  their  verdict 
(Byllabna  hj  the  Coart) 

Appeal  from  Judicial  district  comt,  parish 
of  Caddo;  Watklns,  Judge,  vice  A.  D.  Land, 
Judge,  recused. 

Eminent  domain  proceedings  by  the  Kansas 
City,  Shreveport  &  Gulf  Railway  Company 
against  the  heirs  of  W.  W.  Smith  and  others. 
From  the  Judgment,  certain  of  the  defendants 
appeal.     Affirmed. 

Albert  H.  Leonard  and  D.  T.  Land,  for  ap- 
pellants. Taliaferro  Alexander,  for  appel- 
lees. 

BLANCHARD,  J.  This  Is  an  expropria- 
tion suit,  and  the  only  Issue  presented  is  as 
to  the  value  of  the  ground  sought  to  be  taken 
for  the  use  of  the  railroad.  There  are  sev- 
eral rival,  adverse  claimants  to  the  land  over 
which  the  railway  demands  the  right  of  way, 
to  wit:  (1)  the  city  of  Shreveport;  (2)  the 
Vicksburg,  Shreveport  &  Pacific  Railway 
Company;  (8)  the  heirs  of  W.  W.  Smith,  de- 
ceased, and  their  transferees.  PlalntifF  caus- 
ed all  the  claimants  to  be  cited,  and  prayed 
to  be  permitted  to  deposit  in  court  the  sum 
awarded  by  the  Jury  as  the  value  of  the  land 
and  damages,  subject  to  the  contest  of  those 
claiming  title.  A  Jury  of  freeholders  from 
the  vicinage  was  impaneled,  heard  the  evi- 
dence. Inspected  the  premises,  decreed  the  ex- 
propriation, and  fixed  the  value  of  the  land 
taken  at  $1,950.  Defendants  had  claimed  a 
much  larger  sum.  From  the  Judgment  based 
on  the  verdict  of  the  Jury,  the  Smith  heirs 
and  their  transferees  appeal  The  dty  of 
Shreveport  and  the  Vicksburg,  Shreveport  & 
Pacific  Railway  Company  have  not  appealed. 
The  strip  of  land  involved,  varying  from  100 
to  116  feet  In  width,  comprises  5  >/io  acres 
lying  In  the  bed  of  what  was  once  Silver 
Lake,  and  within  the  limits  of  the  city  of 
Shreveport  The  lake  during  the  last  80 
years  tias  gradually  died  up,  and  Its  bed  fill- 
ed with  deposits  from  the  river  water  and 
detritus  from  the  higher  contiguous  land,  un- 
til the  same  has  become  susceptible  of  occu- 
pancy. It  is  still,  however,  subject  to  in- 
undation from  the  Red  river,  and  at  the  point 
where  the  railway  crosses  the  depth  of  over- 
flow is  several  feet  The  lake  bed  is,  too,  the 
natural  receptacle  of  the  rainfall  and  the 
drainage  of  the  hills  which  surround  It  Ow- 
ing to  these  conditions,  and  because  of  the 
disputed  title,  the  land  forming  the  lake  bed 
remains  unoccupied,  save  by  negro  squatters 
or  ground  renters,  who  inhabit  miserable 
shanties  erected  by  themselves. 

The  evidence  shows  this  property  Is  not  as 
yet  fitted  either  for  business  or  residential 
purposes.  Consequently  Its  value  is  largely 
speculative.  Under  the  circumstances  now 
surrounding  and  controlling  it,  the  property 
can  hardly  be  said  to  have,  for  selling  pur- 
poses, any  real  market  value  or  price,  based 
up<m  the  usual  conditions  of  Inquiry,— sup- 


ply and  demand.  To  make  the  strip  sought 
by  the  railroad  available  for  Its  purposes, 
huge  embankments,  or  fills,  and  a  long  and 
high  trestle  have  been  necessary. 

The  testimony  makes  it  clear  that  to  put 
the  ground  embraced  In  this  strip,  and  that 
contiguous  to  it.  In  condition  for  warehouse 
purposes,  or  as  sites  for  manufactories,  sup- 
plying a  demand  (not  shown)  for  the  same  for 
such  enterprises,  would  require  a  fill  with 
earth  to  a  depth  of  six  or  eight  feet,  which 
would  cost,  considering  the  conditions  for  ob- 
taining dirt,  from  32  to  40  cents  per  cubic 
yard.  Thus,  to  raise,  by  filling,  a  lot  40  by 
125  feet,  would  Involve  an  expense  of  from 
$400  to  $500  a  lot  As  to  the  value  of  the 
ground  embraced  In  the  strip,  five  witnesses 
testified  for  defendants  and  an  equal  numt>er 
for  idalntifr.  Those  of  plaintifC  averaged  the 
value  of  the  five  and  a  fraction  acres  In  the 
strip  at  from  $300  to  $500  per  acre,  and  those 
for  defendants  averaged  it  at  as  many  thou- 
sands per  acre.  Several  sales  of  recent  date 
of  near-by  property,  showing  prices,  were  of- 
fered by  defendants,  and  one  by  plaintifF  of 
an  Interest  in  the  Silver  Lake  property,  of 
which  the  strip  in  question  is  part;  but  we 
do  not  consider  that  any  of  these  sales,  ow- 
ing to  widely  differing  conditions  and  to  pe- 
culiar circumstances  existing,  shown  by  the 
evidence,  furnish  any  criterion,  even  remotely 
proximate,  by  which  to  Judge  of  the  value 
of  the  ground  sought  to  be  expropriated. 
And  this  must  have  been  the  view  taken  by 
the  Jury.  By  their  verdict  they  fixed  upon 
$350  per  acre  as  the  value  of  the  land  and 
damages.  The  trend  of  the  evidence  was  to 
show  that  the  Silver  Lake  property  was  bene- 
fited, not  damaged,  by  the  location  of  the  rail- 
road track  on  it;  and  consequently  It  Is  like- 
ly what  the  Jury  allowed  was  really  wliat 
they  considered  the  value  of  the  land.  Nor 
are  we  impressed  with  the  contention  of  de- 
fendants that,  as  the  negro  ground  renters 
pay  a  dollar  or  more  per  month  for  their 
small  holdings  In  the  lake  bed,  it  furnishes  a 
criterion  for  appraising  the  land  at  a  much 
higher  value  than  that  determined  by  the 
Jury.  These  are  an  undesirable  class  of  ten- 
ants; the  evidence  showing  that  the  collec- 
tion of  not  more  than  two-thirds  of  the  reve- 
nues from  such  sources  can  be  depended  on. 
The  ground  renters  on  this  lake  bed  are  hard- 
ly more  than  squatters,  acknowledging  to 
hold  for  and  from  the  parties  who  put  them 
there,  or  authorized  them  to  settle  there. 
The  huts  they  occupy  are  hardly  more  than 
temporary  structures  of  their  own  erection, 
most  of  them  not  even  approaching  to  the  im- 
portance of  an  ordinary  plantation  negro  cab- 
in. Theirs  Is  a  precarious  tenure,— nothing 
to  bold  them  If  they  chose  to  go,  and  irre- 
sponsible as  to  the  obligation  of  tenancy  they 
may  have  assumed.  The  Jury  of  freeholders, 
after  hearing  the  evidence,  viewed  the  prem- 
ises. Their  conclusion  as  to  the  proper  com- 
pensation to  be  paid  defendants  is  entitled  to 
the  greatest  weight     While  In  a  case  ahow- 
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5ng  unreasonable  disproportion,  one  way  or 
the  other,  of  the  amount  of  the  award  of  a 
Jury  in  an  expropriation  snlt  with  what  the 
evidence  shows  the  true  value  of  the  prop- 
erty to  be,  this  court  will  Interfere  and  In- 
crease or  decrease  such  award  according  as 
the  facts  and  real  conditions  of  things  may 
warrant.  It  Is  only  in  a  clear  case  of  error  or 
mistake,  fraud,  prejudice,  or  misconduct  on 
the  part  of  the  Jury  that  we  would  feel  Justi- 
fied m  disturbing  their  verdict. 

In  Railroad  Co.  v.  Frank,  39  La.  Ann.  707, 
2  South.  310,  it  was  held  that  "in  an  exiNTO- 
prlatlon  proceeding  for  a  right  of  way,  the 
verdict  of  a  Jury  of  the  vicinage,  composed 
of  landowners,  and  presumed  to  be  familiar 
with  the  value  of  the  land  sought  to  be  ex- 
propriated, will  not  be  disturbed  by  this 
court,  unless  It  Is  found  to  be  inconsistent 
with  the  proof  in  the  record,  or  entirely  im- 
supported  by  the  evidence."  In  Postal  TeL 
Gable  Co.  v.  Lonisvllle,  N.  O.  &  T.  Ry.  Co.,  43 
La.  Ann.  622,  9  South.  119,  this  doctrine  was 
approved  In  the  following  language:  "It  has 
long  been  held  in  this  state  that  the  Jury  of 
freeholders,  authorized  by  our  laws  to  act  in 
expropriation  proceedings,  have  to  some  ex- 
tent the  character  and  authority  of  experts, 
supposed  to  have  some  personal  knowledge 
of  the  matters  submitted  to  them,  and  au- 
thorized to  rely  on  their  own  opinions,  as 
w^  as  the  testimony  adduced  before  them. 
Tbelt  verdicts  are,  indeed,  subject  to  review 
by  appeal,  and  may  be  amended  when  mani- 
festly Inadequate  or  excessive;  but  they  are 
entitled  to  great  respect,  and  will  not  be  inter- 
fered with,  except  in  case  of  gross  or  mani- 
fest error."  See,  also.  Railroad  Co.  v.  Mc- 
Neely,  47  La.  Ann.  1298,  17  South.  798;  Reny 
V.  Municipality  No.  2,  12  La.  Ann.  500;  New 
Orleans,  Ft  J.  &  G.  I.  R.  Co.  v.  Rabasse,  44 
La.  Ann.  178,  10  Sonth.  708;  New  Orleans  & 
W.  R.  Co.  V.  Morere,  48  La.  Ann.  1273,  20 
South.  788. 

We  are  constrained  to  hold  that  the  tILtaar 
tlon  here  does  not  warrant  the  court  in  con- 
cluding that  gross  or  manifest  error  charac- 
terizes the  verdict  of  this  Jury,  nor  that  fraud, 
prejudice,  or  error  perverts  their  finding. 
Judgment  affirmed. 

MONROE,  J.,  takes  no  part  as  he  was  not 
a  member  of  the  court  when  the  case  was 
■nbmltted. 


(El  La.  Ann.  932) 

STATE  V.  SINEGAL.    (No.  13,112.) 
(Supreme  Court  of  Louisiana.     May  1,  1890.) 

CRIMINAL  LAW— TRIAL-JURT   OP  FIVB-CUT- 
TINO  WITH  INTENT  TO  KILL. 

1.  The  pnnishment  to  be  Inflicted  upon  an  ac- 
cused convicted  under  an  indictment  charging 
him  with  violation  of  section  791  of  the  Revised 
Statntes,  as  amended  by  Act  No.  43  of  1890,  be- 
ing "imprisonment  at  hard  labor,  or  otherwise," 
the  issues  in  the  case  were  triable  by  a  jury  of 
five. 

2.  Although  a  razor  may  not  be  eo  nomine  a 
dangerous  weapon,  it  may  become  such  by  its 


use,  and  a  conviction  under  section  791  of  the 
Revised  Statutes,  in  which  an  accused  is  char- 
ged with  cutting,  with  intent  to  murder,  with 
a  dangerous  weapon,  to  wit,  a  razor,  ia  justified 
11  supported  by  proper  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court  parish 
of  St  Landry;  Gilbert  L.  Dupr6,  Judge. 

Alexander  Sluegal  was  convicted  of  cutting 
with  a  dangerous  weapon  with  intent  to  kill, 
and  appeals.    Afflrmed. 

The  defendant  was  indicted  for  having  felo- 
niously, willfolly,  and  of  his  malice  afore- 
thought cut  one  Alfred  Jean  with  a  dangerous 
weapon,  to  wit,  a  raaor,  with  the  Intent  felo- 
niously, willfully,  and  of  his  malice  afore- 
thought to  kill  and  murder  him;  contrary  to 
the  form  of  the  statute  of  Louisiana  in  sudi 
cases  made  and  provided.  He  was  tried  by  a 
Jury  of  five,  which  returned  a  verdict  against 
the  prisoner  of  guilty  of  cutting  witn  a  dan- 
gerous weapon  with  Intent  to  kill,  whereupon 
the  court  sentenced  him  to  be  imprisoned  in 
the  state  penitentiary  for  the  space  of  one 
year.  He  appealed.  Before  sentence  was 
pronounced  upon  him  defendant  moved  in  ar- 
rest of  Judgment,  for  the  reasons:  (1)  That 
he  was  indicted  under  section  791  of  the  Re- 
vised Statutes;  that  the  penalty  under  the 
same  was  necessarily  imprisonment  In  the 
state  penitentiary  with  or  without  hard  la- 
bor; that  Act  No.  44  of  1890,  which  provides 
for  cutting  with  Intent  "to  klU"  (not  with  In- 
tent to  murder),  makes  the  penalty  neces- 
sarily Imprisoimient  In  the  penitentiary  with 
or  without  hard  labor;  that  article  116  of  the 
constitution  of  1896  provides  that  all  cases 
where  the  punishment  is  necessarily  imprison- 
ment at  hard  labor  (which  means  in  all  cases 
where  the  pnnishment  is  necessarily  In  the 
state  penitentiary)  should  be  tried  by  a  Jary 
of  twelve,  nine  of  whom  must  concur  to  find 
a  verdict;  that,  as  shown  by  the  uUnntes,  he 
was  tried  by  a  Jury  of  five  only;  that  this 
was  illegal,  and  in  violation  of  his  rights  in 
the  premises.  (2)  The  Indictment  charged 
him  with  cutting  with  a  dangerous  weapon, 
to  wit  a  razor,  with  intent  to  kill  and  mur- 
der; that,  the  supreme  court  having  decided 
that  a  razor  was  not  a  dangerous  weapon,  he 
could  not  be  legally  convicted  under  either 
section  791  of  the  Revised  Statutes  or  Act  No. 
44  of  1890,  both  of  which  required  the  cutting 
to  have  been  done  with  a  dangerous  weapon. 

C.  P.  Garland,  for  appellant.  Milton  J. 
Cunningham,  Atty.  Gen.,  and  R.  Lee  Garland, 
Dlst  Atty.,  for  the  State. 

NICHOLLS,  C.  J.  (after  stating  the  facts). 
Appellant  evidently  relies  upon  the  decision  of 
this  court  In  State  v.  Nelson,  38  La.  Ann, 
942,  in  support  of  his  proposition  that  he 
could  not  have  been  legally  convicted  of  hav- 
ing cut  a  person  with  a  dangerous  weapon 
with  Intent  to  kill  or  murder  when  the  weap- 
on with  which  the  cutting  was  done  was  de- 
clared In  the  Indictment  to  have  been  a  razor. 
That  case  was  relied  upon  also  by  the  accused 
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in  State  t.  Scott,  89  La.  Ann.  943,  8  Soutb.  83, 
but  we  held  that  It  afforded  him  no  relief. 
The  reasons  assigned  by  the  court  for  that 
declaration  are  adhered  to.  We  said:  "It 
may  well  be  that  the  accused  could  not,  un- 
der section  932,  Rev.  St.,  have  been  convict- 
ed of  having  a  dangerous  weapon  concealed 
6n  or  about  bis  person,  because  a  pocketknlfe 
is  not  eo  nomine  a  dangerous  weapon;  but  It 
does  not  follow  that  when,  under  section  7^ 
the  charge  is  that  the  accused  did  with  such  a 
knife  feloniously  inflict  a  severe  wound  less 
ttian  mayhem,  such  weapon  may  not  be  con- 
sidered by  the  court  and  jury  as  a  dangerous 
weapon  by  the  use  made  of  It,  within  the 
meaning  of  that  section, 'particularly  as  the 
description  of  the  weapon  is  not  necessarily 
required  by  the  statute,  which  merely  men- 
tions a  dangerous  weapon;  i.  e.  any  dangerous 
weapon  which  may  be  so  by  the  use  or  in  it- 
self. Under  the  charge,  evidence  could  well 
have  been  received,  and,  if  deemed  sufficient, 
the  Jury  could  have  convicted  the  accused 
for  having  with  a  dangerous  weapon  inflicted 
a  wound  less  than  mayhem  on  the  body  of 
another  person."  We  have  never  said,  nor 
could  we  say,  that  a  razor,  when  used  by  a 
person  In  cutting  another  with  the  intent  of 
killing  or  murdering  him,  would  not  be  a  dan- 
gerous weapon,  for,  as  said  by  Mr.  Justice 
Fenner  in  State  v.  Nelson,  the  records  of  our 
criminal  courts  show  that  it  has  been  especial- 
ly selected  as  the  instrument  for  carrying  out 
such  a  purpose,  and  to  have  been  frequently 
effectually  used.  See,  on  this  subject.  State 
T.  Jacob,  10  La.  Ann.  141;  State  v.  Martin, 
31  La.  Ann.  849;  State  v.  Lowry,  33  La. 
Ann.  1224;  State  v.  Jackson,  37  La.  Ann. 
467;  State  ▼.  Nelson,  38  ha.  Ann.  946;  State 
▼.  Wilson,  89  La.  Ann.  206,  1  South.  418; 
State  V.  Scott,  89  La.  Ann.  943,  3  South.  88; 
State  V.  Brown,  41  La.  Ann.  846,  6  South. 
541;  State  v.  Hertzog,  41  La.  Ann.  777,  6 
South.  622;  State  v.  Alfred,  44  La.  Ann.  684, 
10  South.  887;  State  ▼.  Braxton,  47  La.  Ann. 
159,  16  South.  745.  Article  116  of  the  consti- 
tution of  1898,  referred  to  by  appellant,  reads 
as  follows;  "The  greneral  assembly  shall  pro- 
vide for  the  selection  of  competent  and  intelli- 
gent Jurors.  All  cases  In  which  the  punish- 
ment may  not  be  at  hard  labor  shall  until  oth- 
erwise provided  by  law,  which  shall  not  be 
prior  to  1904,  be  tried  by  the  Judge  without  a 
Jury.  Cases  In  whldi  the  punishment  may 
not  be  at  hard  labor  shall  be  tried  by  a  Jury 
of  five,  all  of  whom  must  concur  to  render  a 
verdict  Cases  in  which  the  punishment  is 
necessarily  at  hard  labor,  by  a  jury  of  twelve, 
nine  of  whom  concurring  may  render  a  ver- 
dict Cases  in  which  the  punishment  may  be 
capital,  by  a  Jury  of  twelve,  all  of  whom  must 
concur  to  render  a  verdict"  The  indictment 
In  this  case  does  not  In  terms,  mention  under 
what  particular  statute  it  was  brought  but 
it  states  the  facts.  Appellant's  counsel  argue 
upon  the  assumption  that  his  client  was  char- 
ged under  section  792  of  the  Revised  Statutes. 
The  Judge,  in  sentenctaig  the  defendant,  de- 


clared that  the  Jury  had  returned  &  verdict 
finding  accused  guilty,  under  Act  No.  44  of 
1890,  of  cutting  with  a  dangerous  weapon 
with  Intent  to  kill.  The  charge  Itself,  as 
made,  was  of  having  cut  Alfred  Jean  with  a 
dangerous  weapon  with  intent  to  "murder." 
The  phraseology  of  the  Indictment  is  that  of 
section  791  of  the  Revised  Statutes  as  amend- 
ed and  re-enacted  by  Act  No.  43  of  1800.  The 
punishment  afllxed  as  to  follow  from  a  con- 
viction under  the  latter  section,  as  amended, 
for  cutting  with  a  dangerous  weapon  with  in- 
tent to  murder,  as  it  reads,  is  "imprisonment 
with  or  without  hard  labor  for  not  more  than 
three  years";  that  affixed  for  a  conviction 
under  Act  No.  44  of  1890  for  cutting  with  a 
dangerous  weapon  with  intent  to  kill,  as  It 
reads.  Is  "imprisonment  with  or  without  bard 
labor  for  not  more  than  three  years."  It  will 
be  seen  that  the  punishment  affixed  is  not 
necessarily  "imprisonment  at  hard  labor,"  but 
•'imprisonment  at  hard  labor  or  otherwise." 
We  are  not  authorised  to  expunge  the  words 
"or  otherwise"  from  the  law.  Those  words 
remaining,  leaves  the  character  of  the  Impris- 
onment as  to  whether  it  should  be  at  hard 
labor  or  not  discretionary.  That  may  not 
have  been  the  intention  of  the  lawmakers, 
but  they  have  expressed  themselves  in  lan- 
guage so  unambiguous  as  not  to  admit  of  Ju- 
dicial construction.  Under  the  terms  of  the 
indictment  and  of  the  law  applicable  to  it  as 
framed,  the  charge  was  triable,  under  the 
constitution,  by  a  Jury  of  five. 

The  examination  of  the  question  submitted 
led  to  an  examination  by  us  of  all  the  'statutes 
of  the  state  covering  "crimes  against  the  per- 
son." Among  them  our  attention  was  at- 
tracted to  section  792  of  the  Revised  Statutes 
and  Act  No.  69  of  1896,  amending  that  section. 
Section  792,  prior  to  amendment  read  as  fol- 
lows: "Whoever  shall  assault  another  by 
willfully  shooting  at  him,  or  with  intent  to 
commit  murder,  rape  or  robbery,  shall  on  con- 
viction thereof  be  Imprisoned  at  hard  labor  not 
exceeding  two  years."  Under  the  amend- 
ment of  1896  to  that  section  the  punishment 
was  changed  to  imprisonment  at  bard  labor 
not  more  than  20  years.  It  will  be  noticed 
that  under  the  section  originally  and  as 
amended  the  character  of  the  imprisonment 
was  fixed  absolutely  as  Imprisonment  at  hard 
labor.  There  was  no  discretion  left  with  the 
court  on  that  point  Had  the  defendant  in 
this  action  been  indicted,  not  for  cutting  with 
a  dangerous  weapon,  with  intent  to  commit 
miuder,  but  simply  for  "assaulting"  Alfred 
Jean  with  intent  to  commit  murder,  and  had 
he  been  found  guilty,  the  character  of  the  im- 
prisonment to  which  he  would  have  been 
sentenced  under  such  a  charge  would,  under 
section  702,  as  amended,  have  been  necessa- 
rily imprisonment  at  hard  labor;  and  in  view 
of  that  fact  defendant  would  have  been  enti- 
tied  to  a  trial  by  a  Jury  not  of  Ave,  but  of 
twelve.  Now,  the  actual  cutting  of  a  person 
with  a  dangerous  weapon  with  Intent  to  com- 
mit murder.  Is  much  graver  a  crime  than  a 
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mere  asBanlt  upon  a.  person  with  Intent  to 
conunit  murder,  the  assaDlt  not  ending  In  an 
actual  wounding,  without  reference  to  the 
employment  of  a  weapon;  and  yet  we  find, 
following  the  language  of  the  law  and  the 
constitution,  the  graver  crime  triable  by  a 
Jury  of  Ave,  and  the  far  less  serious  one  by  a 
Jury  of  twelre.  The  party  guilty  of  the  lesser 
crime.  If  convicted,  would  have  to  be  neces- 
sarily sentenced  to  the  penitentiary  at  hard  lap 
bor,  while  the  one  guilty  of  the  higher  crime 
might  possibly  escape  a  sentence  to  hard  la- 
bor, and  by  reason  of  this  possibility  he  would 
be  forced  to  submit  to  a  trial  by  a  Jury  of 
five.  However  anomalous  this  situation  may 
be,  we  are  powerless,  we  think,  to  control  It. 
We  find  no  reason  to  set  aside  the  verdict  or 
Judgment    The  Judgment  Is  hereby  affirmed. 


(51  la.  Ann.  1064) 

MAY  et  aJ.  V.  CITY  OF  NEW  OBLEAU8. 

(No.  12,967.)! 
(Snpreme  Coort  of  Lonisiana.    April  8,  1899.) 

TAXATION-^MPORTBD  OOODS-OBIOINAIj 
PACKAaSS. 

1.  Goods  imported,  and  remaining  in  the  orig- 
inal boxes  or  cases  or  wrappings  in  which  ship- 
ped, ore  held  to  be,  until  sola  by  the  importer,  not 
subject  to  assessment  and  taxation  for  state  and 
municipal  purposes:   being  exempt  under  article 

1,  (  10,  par.  2,  of  the  federal  constitution. 

2.  But  goods  taken  from  the  original  cases  or 
boxes  or  wrapidngs  in  which  abipped  and  received 
In  the  Importer,  even  though  still  remaining  in 
the  manufacturers'  packages,  become  incorpo- 
rated Into  the  general  mass  of  property  of  the 
state,  and  subject  to  its  tax  laws. 

(Syllabus  by  the  Oonrt.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Nicholas  H.  Rightor,  Judge. 

Action  by  F.  May  &  Co.  against  the  city  of 
New  Orleans.  Judgment  for  plaintiffs,  and 
defendant  appeals.     Reversed. 

Samuel  L.  Oilmore,  City  Atty..  and  Walter 
B.  Sommerrllle,  Asat  City  Atty.,  for  appel- 
lant.    Ourley  &  Mellen,  for  appellees. 

BLANCHARD,  J.  FlalntieTs  are  Importers 
of  merchandise.  Their  place  of  business  and 
store  Is  In  the  city  of  New  Orleans.  They 
were  assessed  for  the  year  of  1897  on  "mex- 
chandlse  or  stock  In  trade"  at  $2,500,  and  nn- 
der  the  printed  heading  on  the  assessment 
roll,  of  "money  loaned  on  interest,  all  credits, 
and  all  bills  receivable  for  money  loaned  or 
advanced  or  for  goods  sold,  and  all  credits 
of  any  and  every  description,"  they  were  as- 
sessed at  the  further  sum  of  $1,000.  They 
refused  to  pay  the  city  tax  based  on  this  as- 
sessment, on  the  ground  that  the  same  Is  void 
because  In  conflict  with  article  1,  i  10,  par. 

2,  of  the  constitution  of  the  United  States, 
llielr  position  Is  that  the  merchandise  and 
stock  of  goods  carried  by  them  In  1897  con- 
sisted of  dry  goods  Imported  from  foreign 
countries,  upon  which  duties  were  levied  by 


1  Rehearing  denied  May  15,  1899.  Taken  by 
plaintiffs  to  the  supreme  court  of  the  United 
Stages  on  writ  of  error. 


the  United  States,  and  paid  by  them;  that 
the  goods  so  Imported  were  by  them  sold  only 
hi  the  unbroken  original  packages;  and  that 
the  only  credits  and  bills  receivable  apper- 
taining to  the  firm  were  those  representing 
sums  due  them  on  accomit  of  the  sale  as 
aforesaid  of  goods  In  the  original  packages. 
They  brought  this  action  to  have  the  assess- 
ment declared  unconstitutional  and  void,  and 
coupled  with  It  a  proceeding  by  Injunction  to 
restrain  the  city  treasurer  from  attempting  to 
enforce  payment  of  the  taxes.  The  city  an- 
swered by  general  denial,  and  from  a  decree 
favorable  to  the  plalntlfTs  prosecutes  this  ap- 
peal. 

The  tax  assessor  appears  to  have  arrived  at 
the  conclusion  that  part,  at  least,  of  the  mer- 
chandise received  by  plaintiffs  at  their  place 
of  business,  kept  In  stock  there,  and  sold  dur- 
hig  the  year  189T,  had  lost  Its  distinctive 
character  of  "goods  in  the  original  package" 
by  the  breaking  of  the  packages  in  which 
imported,  and  that  the  contents  of  such  pack- 
ages so  broken  had  become  Incorporated  into 
the  general  mass  of  property  In  the  state  In 
such  way  as  to  become  the  objects  of  state 
and  municipal  taxation.  Accordingly,  to 
reach  and  tax  this  part  of  their  stock,  he  re- 
turned an  assessment  of  $3,500,  In  the  aggre- 
gate, against  them.  The  burden  of  proof  Is 
on  plaintiffs,  reslRtlng  the  assessment  and  as- 
serting exemption,  to  show  that  no  part  of 
their  stock  of  merchandise  Is  of  a  character 
rendering  It  subject  to  taxation,  and  that  no 
portion  of  their  credits  or  bills  receivable  Is 
for  goods  sold  which  were  subject  to  taxa- 
tion. If  It  appears  from  the  .evidence  that 
they  kept  in  stock  and  sold  goods  which  must 
be  considered,  at  the  time  of  such  keeping 
and  sale,  not  to  have  been  In  the  "original 
package,"  In  the  legal  Interpretation  of  that 
phrase,— If  the  original  packages.  In  which 
such  goods  were,  had  been  broken,  and 
merchandise  taken  therefrom,  put  In  stock, 
and  sold,— then  are  plaintiffs  subject  to  this 
taxation.  It  Is  established,  we  think,  that 
plaintiffs  imported  a  large  quantity  of  mer- 
chandise; that  such  merchandise  was  bought 
for  their  account;  they  were  the  parties  or- 
dering same,  and  to  whom  the  goods  were 
shipped,  and  in  this  sense  were  the  vendees 
thereof;  that  the  greater  part,  or  from  60  to 
65  per  cent.,  of  the  merchandise  so  Imported, 
was  purchased  on  Import  orders,  or  for  cus- 
tomers whose  orders  they  had  taken;  that 
the  remainder  was  purchased  for  their  own 
stock,  and  sold  as  such  out  of  their  store;  that 
the  goods  purchased  on  Import  orders  (for 
those  ordering  same),  as  well  as  those  pur- 
chased on  stock  orders  (for  their  own  store), 
would  be  shipped  In  large  wooden  cases;  that 
a  case  would  sometimes  contain  only  the 
goods  embraced  In  one  order  (that  Is  to  say, 
all  for  one  firm  or  business  house),  and  then 
It  would  be  delivered  to  such  firm  or  busi- 
ness house  In  the  original  package;  that  at 
other  times  a  case  would  contain  the  goods  to 
fill  several  orders  of  different  firms  and  busl- 
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nesB  houses,  in  which  event  the  original  pa(±- 
age  in  which  they  were  Imported  would  be 
opened  by  the  Importer,  and  the  goods  for 
the  different  orders  sorted  out,  separated,  and 
delivered  to  those  ordering  same;  and  that 
sometimes  goods  purchased  on  stock  orders 
<for  their  own  store)  would  be  shipped  in 
large  cases,  which,  when  received  by  the  im- 
porter, would  be  opened,  and  the  goods  taken 
out  and  put  in  stock  and  sold,  but  that  such 
goods  were  only  sold  in  the  packages  in 
which  they  were  put  by  the  manufacturer 
(that  is  to  say,  a  case  would  contain  many 
packages;  these  packages  would  be  taken  out 
of  the  case,  which  was  broken  for  the  pnr- 
pose,  but  the  packages  themselves  would  not 
be  broken).  The  business  of  plaintiffs,  as 
Importers,  was,  in  this  sense,  a  wholesale  bus- 
iness (selling  only  by  the  package  as  put  up 
by  the  manufacturer),  not  a  retail  business, 
because  no  package  was  broken,  and  the  in- 
dividual articles  of  the  same  kind  and  make 
it  contained  were  not  sold  separately.  Some- 
times a  case  would  contain  goods  purchased 
on  Import  orders  for  customers,  and  likewise 
goods  purchased  on  stock  orders  for  the  im- 
porters themselves.  When  this  was  80^  the 
case  would  be  opened  by  the  plaintiffs,  who 
would  take  out  the  goods  purchased  on  the 
Import  orders,  and  deliver  same  to  their  cus- 
tomers so  ordering;  and  the  goods  purcliased 
on  the  stock  orders  would  also  be  removed 
from  the  case,  and  sold  as  stock  to  those 
choosing  to  buy.  An  the  goods,  whether  pur^ 
chased  on  imiwrt  orders  or  stock  orders,  that 
came  to  plaintiffs,  did  so  as  the  goods  of  F. 
May  &  Co.  They  were  the  owners  of  same. 
The  goods  plaintiffs  kept  in  stock  were  for 
the  most  part  bobblnet,  ^nd  household  linens, 
towels,  sheetings,  embroideries,  laces,  etc. 
They  dealt  only  in  Imported  merchandise. 
The  goods  mentioned  would  be  put  up  by  the 
manufacturers  in  convenient  packages.  For 
instance,  towels  may  be  put  up  by  the  manu- 
facturer in  packages  containing  2,  3,  or  5 
dozen  to  the  package.  But  a  large  order  for 
towels  might  include  500  dozen  towels. 
These  would  aU  come  in  one  case,  done  up 
in  packages  of,  say,  6  dozen  to  the  package. 
The  importer  would  open  the  case,  take  these 
packages  of  towels  out,  and  sell  them  by  the 
package.  He  would  not  break  a  package  to 
sell  one  or  more  towels.  Conducting  their 
business  on  this  line,  plaintiffs  claim  to  sell 
only  In  the  original  package. 

The  question,  then,  which  the  case  really 
presents  is,  what  is  the  "original  package"? 
Is  it  the  package  in  which  the  goods  are  put 
up  for  the  convenience  by  the  foreign  manu- 
facturer, or  is  It  the  case,  the  box,  the  cover- 
ing in  which  the  goods  so  put  up  by  the  manu- 
facturer are  packed  for  shipment?  Is  the 
manufacturer's  package  the  original  package, 
in  the  legal  interpretation,  or  must  that  be 
held  to  be  the  original  package  which  is  deliv- 
ered to  the  carrier  for  transportation  to  the 
desired  destination?  If  the  package  put  up 
by  the  manufacturer  be  the  original  paclcage. 


then  platntlfls'  objection  to  the  assessment 
complained  of  is  well  taken.  If  the  case  or 
box  in  which  the  goods  are  placed  for  ship- 
ment be  the  original  package,  then  their  case 
falls.  This  court.  In  State  v.  Board  of  As- 
sessors, 46  La.  Ann.  147,  15  South.  10,  defined 
a  "package"  to  be  a  "number  of  things  bound 
together,  convenient  for  handling  and  convey- 
ance"; "a  bundle  put  up  for  transportation 
or  commercial  handling."  In  the  early  and 
leading  case  of  Brown  v.  Maryland,  12  Wheat 
442,  It  was  said  that  the  thing  imported, 
"while  remaining  the  property  of  the  Import- 
er, in  his  warehouse,  in  the  original  form  or 
paclcage  in  which  it  was  imported,"  was  not 
subject  to  taxation,  under  the  prohibition  of 
the  constitution.  In  Low  v.  Austin,  13  Wall. 
34,  it  was  said  that  "goods  Imported  do  not 
lose  their  character  as  Imports,  and  become 
incorporated  Into  the  mass  of  property  of  the 
state,  until  they  have  passed  from  the  con- 
trol of  the  Importer,  or  been  broken  up  by 
him  from  their  original  cases."  In  Keith  v. 
State  (Ala.)  8  South.  853,  it  was  held  that 
when  intoxicating  liquors  are  imported  in 
small  bottles,  each  of  which  Is  wrapped  in  pa- 
per, and  labeled  "Original  Package,"  the  bot- 
tles being  packed,  for  the  purpose  of  facilitat- 
ing the  shipment,  in  an  open  box  mailed 
with  the  number  and  size  of  the  bottles  con- 
tained therein,  the  box,  and  not  the  bottle,  is 
the  original  package.  To  the  same  effect  is 
State  T.  Winters  (Kan.  Sup.)  25  Pac.  235, 
where  the  package,  as  it  existed  at  the  time 
of  its  transportation,  was  taken  to  be  the 
"original  package."  Also,  Gnckenheimer  v. 
Sellers,  81  Fed.  997,  where  it  was  said  that 
an  original  package  appears  to  be  the  package 
delivered  by  the  Importer  to  the  carrier  at  the 
initial  place  of  shipment,  in  the  exact  condi- 
tion In  which  it  was  shipped,  and  that,  if  aft- 
erwards this  package  be  broken,  "it  comes 
within  the  police  regulations  of  the  state"; 
and  McGregor  v.  Cone  (Iowa)  73  N.  W.  1041, 
where  it  was  said  that  the  words  "original 
package"  had  reference  "to  a  unit  which  the 
carrier  receives,  transports,  and  delivers  as  an 
article  of  commerce,"  and  which,  when  sold 
or  broken  after  delivery,  ceases  to  be  an  arti- 
cle of  interstate  commerce,  and  becomes  a 
part  of  the  common  mass  of  property  within 
the  state,  and  subject  to  its  tax  laws.  Other 
authorities  of  the  same  tenor  might  be  cited, 
but  these  suffice  to  support  the  contention  of 
the  defendant  that  the  "original  package,"  In 
this  case,  must  be  held  to  be  that  in  which  the 
goods  were  shipped  to  and  received  by  the 
plaintiffs,  and  not  the  smaller  packages  put 
up  by  the  manufacturer,  and  packed  within 
the  case  delivered  to  the  carrier.  It  follows 
that  since  many  of  the  cases  of  goods  received 
by  plaintiffs  were  opened,  and  the  contents 
removed  therefrom  and  sold  after  such  re- 
moval by  plaintiffs,  the  merchandise  import- 
ed in  such  cases  so  afterwards  broken  as 
aforesaid  lost  Its  distinctive  character  as  an 
object  of  foreign  commerce,  not  subject,  while 
remaining  in  the  original  case,  to  the  police 
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laws  of  tbe  state,  and  thereafter,,  to  wit,  after 
the  case  was  broken  and  the  goods  removed 
therefrom,  became  incorporated  In  the  general 
mass  of  property  In  the  state,  and  thus  sub- 
ject to  state  and  municipal  taxation.  In  the 
Gelpl  Case,  supra,  it  appearing  that  the  larger 
part  of  the  assessment  of  complainants  was 
based  npon  Imported  goods,  never  removed 
from  the  original  cases  in  which  shipped,  and 
held  by  them  in  such  cases,  as  "unbroken 
packages,"  for  sale,  we  decided  that  part  of 
their  stock  not  to  be  subject  to  assessment 
and  taxation.  The  other  part  of  their  stock, 
however,  representing  goods  removed  from 
broken  packages,  was  subject  to  assessment 
And  so,  in  the  Instant  case,  the  goods  Import; 
ed  by  plaintiffs,  and  remaining  in  the  original 
boxes  or  cases  or  wrappings  in  which  shipped, 
are  held  to  be,  until  sold  by  the  Importer,  not 
subject  to  assessment  and  taxation  for  state 
and  municipal  purposes;  but  the  goods  taken 
from  the  original  cases  or  boxes  or  wrappings 
In  which  shipped,  even  though  still  remain- 
ing In  the  manufacturers'  packages,  are  sub- 
ject to  assessment  and  taxation  by  defendant 
Accordingly,  the  assessor  having  fixed  upon 
$3,500  as  the  sum  covering  that  portion  of 
plaintiffs'  stock,  and  Its  proceeds,  for  tbe 
year  1897,  so  taken  from  the  broken  packages 
after  Importation,  such  assessment  must  be 
snstained.  It  Is  therefore  ordered  and  de- 
creed that  the  Judgment  appealed  from  be  an- 
nnlled,  avoided,  and  reversed;  that  tbe  de- 
mand of  plaintltFs  be  rejected,  their  Injunc- 
tion dissolved,  and  their  snlt  dismissed,  with 
costs  In  both  courts. 

MONROE,  J.,  takes  no  part  as  be  was  not  a 
member  of  the  court  when  this  case  was 
beard. 


<a  Ij*.  Ann.  lUS) 

WILSON  T.  LOUISIANA  &  N.  W.  R.  CO. 
(No.  12,838.) 

(Supreme  Oxirt  of  Louisiana.    June  21,  1888.) 
injurt  to  BHPLOYfl— dbrailmknt  of  train 

—ASSUMPTION  OP  RISK. 
Original  Judgment  amended  so  as  to  amount 
to  $1,000;   otherwise  reaffirmed. 

1.  It  is  the  duty  of  the  party  controlling  a  rail- 
road train  to  advise  himself,  before  it  starts,  not 
only  as  to  one  part  of  the  existing  situation,  but 
of  Oie  whole,  and  covem  himself  accordingly. 

2.  Though  a  trafai  be  a  "repair  train,"  and  the 
employes  thereon  may  have  assumed,  in  accept- 
ing employment  thereon,  that  they  may  be  in 
greater  danger  of  accident  than  they  might  be 
nnder  other  circomstances,  they  have  the  right 
to  assume  that  this  very  fact  of  increased  dan- 
ger being  known  to  the  conductor,  he  will  guide 
his  conduct  so  as  to  minimize  the  danger  by  the 
Increased  care  and  precautions  which  the  occa- 
sion calls  for. 

3.  A  railroad  company  which  permits  its  tracks 
to  become  unsafe  Boould  be  held  to  an  increased 
responsibility  for  the  manner  in  which  its  trains 
aie  ran  on  such  a  track. 

(Syllabns  by  the  Oonrt.) 

Appeal  from  Third  Judicial  district  conit 
parish  of  (Haiborne;  Allen  Barksdale,  Judge. 
25So.-ei 


Action  by  John  Wilson  against  the  Louisi- 
ana &  N.  W.  Railroad  C!ompany.  Judgment 
for  plaintiff.  Defendant  appeals.  Amended 
and  affirmed. 

John  A.  Richardson,  for  appellant  J.  0. 
Theus,  Dormon,  Reynolds  &  Dormon,  and  Me- 
Clendon  &  Seals,  fox  appellee. 

NICHOLLS,  a  J.  Plaintiff  asked  for  a 
Judgment  against  the  defendant  for  damages 
for  injuries  received  by  him  through  the  de- 
railment of  a  car  operated  by  officers  and 
employes  of  the  defendant  company,  on  which 
car  he  was  riding  at  the  time.  He  averred 
that  he  was  an  employe  of  said  company  at 
the  time,  and  on  said  car  In  the  discharge  of 
bis  duty  as  such;  tliat  the  accident  was  caus- 
ed by  the  negligence  and  carelessness  of  the 
parties  In  charge.  The  case  was  tried  by  the 
ooar^  which  rendered  Judgment  In  favor  of 
the  defendant  Plaintiff  appealed,  and  on  ap- 
peal the  Judgment  was  altered  to  one  of  non- 
suit The  pleadings  and  facts  of  the  case 
were  Identical  with  those  of  Smith  v.  Same 
Company,  49  La.  Ann.  1826,  22  South.  359. 
The  case  Itself  Is  reported  In  49  La.  Ann. 
1330,  22  South.  1007.  Plaintiff  renewed  his 
demand  in  the  present  snlt  Defendant  plead- 
ed the  general  issue.  After  defendant  had 
answered,  pleading  tbe  general  issue,  defend- 
ant filed  a  plea  of  estoppel,  alleging  that 
plaintiff  had  Instituted  snlt  against  It  tor 
the  Identical  cause  of  action,  in  which  he  set 
up  the  cause  of  the  Injury;  that  be  could  not 
change  the  Judicial  admission  of  bis  first 
suit;  that  he  conld  not  add  to  nor  take 
from  the  same,  so  as  to  abow  a  different 
cause  for  tbe  Injury.  This  exception  was 
based  upon  the  claim  that  the  allegations  of 
plaintiff  In  Ills  second  were  inconsistent  with 
those  in  his  first  suit  and  sought  to  change 
the  Issues  between  the  itarties.  Plaintiff's  al- 
legations in  his  first  petition,  touching  the 
accident,  were  as  follows:  "Ttiat  said  derail- 
ment and  injuries  and  loss  were  occasioned 
by  the  gross,  wanton,  and  criminal  negli- 
gence of  said  railroad  company  and  its  serv- 
ants, agents,  and  employfis,  who  were  superi- 
or in  authority  to  plaintiff;  that  at  said  time 
and  place  said  train  and  car  on  which  plain- 
tiff was  riding  was  thrown  from  the  track 
by  one  or  more  pieces  of  timber  or  wood  fall- 
ing or  being  carelessly  dropped  by  the  em- 
ployes from  the  engine  tender  or  bin  or  other 
places  of  storing  or  carrying  wood  or  timber 
on  said  train  or  locomotive,  or  some  of  the  at- 
tachments thereto,  which  caught  under  the 
wheel  or  wheels  of  said  train  of  cars  or  lo- 
comotive, or  both,  which  derailed  and  threw, 
said  car  on  which  petitioner  was  riding  and 
all  or  a  part  of  the  train,  including  locomotive 
and  tender,  from  the  track,  and  in  the  wreck 
he  was  damaged  by  the  fall  and  being  struck 
by  falling  timbers  and  cross-ties  and  the  car 
or  cars  and  other  parts  of  the  train  or  loco- 
motive or  tender,  and  other  causes  occasioned 
by  said  wreck;  that  tbe  wreck  and  damage  to 
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petitioner  were  caused  by  the  said  defendant 
company  falling  to  provide  proper  and  safe 
places  or  apartments  for  storing  or  carrying 
said  wood  or  timber,  and  from  the  failure  of 
said  company  and  Its  employes  who  were  In 
command  of  the  train  to  hare  said  wood  or 
timber  properly  loaded  or  stored,  and  from 
the  careless  and  negligent  handling  of  said 
wood  and  timber  by  the  employes  and  sery- 
ants  of  said  company,  and  which  wood  or 
timber  fell  from  the  place  where  It  was  stored 
or  piled,  or  by  the  servants  or  employes  of 
said  company's  careless  and  negligent  hand- 
ling of  said  wood  or  timber  while  said  train 
was  running  or  In  motion;  that  It  was  no 
part  of  itetltioner's  duty  to  superintend  the 
loading  of  said  wood  or  timber,  and  that 
said  Injury  and  loss  were  caused  by  no  neg- 
ligence or  fanlt  of  his,  bnt  wholly  by  the 
negligence  and  fault  of  the  defendant  com- 
pany or  Its  servants  and  employes  in  charge 
of  the  train,  or  for  the  want  of  necessary 
appliances  for  the  safety  of  the  employes 
of  the  company."  In  plaintitTs  second  pe- 
tition be  averred  that  at  said  time  and 
place  said  car  on  which  petitioner  was  rid- 
ing was  thrown  from  the  track  by  a  piece  of 
timber  or  wood  falling  from  the  tender  or 
usual  place  of  carrying  wood  on  said  train, 
locomotive,  or  attachments  thereto,  which 
caught  under  the  tracks  or  wheels  and  axle's 
of  said  car  on  which  petitioner  and  others 
were  riding,  which  derailed  said  car;  which 
car,  after  running  oft  the  rails  onto  the  road- 
bed and  rotten  ties,  ran  onto  or  struck  a 
rotten  bridge  or  trestle  of  said  company, 
which  gave  way,  and  perdpltated  petitioner 
and  others  and  said  car  and  cross-ties  to  the 
ground,  a  distance  of  about  12  feet;  that  at 
the  time  of  said  wreck  said  train  was  being 
run  at  a  high  and  dangerous  rate  of  speed 
over  a  dangerous  and  unsafe  track  with  rot- 
ten cross-ties,  and  the  rails  on  said  tracks 
were  low  and  sunken  in  places  and  high  In 
other  places,  and  the  cross-ties  and  roadbed, 
together  with  the  unsafe  condition  of  the 
rails,  and  the  great  and  dangerous  rate  of 
speed,  caused  violent  rocking.  Jumping,  and 
,  shaking  of  said  locomotive,  tender,  and  cars; 
tbat  the  defendant  company  did  not  provide 
safe  and  proper  apartments  for  storing  and 
carrying  said  wood,  and  said  company  and 
its  agents  and  employes  who  were  In  command 
of  petitioner  caused  said  firewood  to  be  im- 
properly loaded  and  carelessly  and  negligent- 
ly piled  at  least  three  feet  above  the  outer 
wall  or  rim  of  said  tender  or  wood  bin,  with- 
out there  being  any  guard  or  other  protection 
to  prevent  said  wood  or  timber  from  falling 
over  the  outer  wall  or  rim  of  said  wood  bin 
or  tender,  and  that  said  wreck  was  caused  by 
the  fall  of  said  wood  or  timber,  and  tbe  above 
alleged  reckless  running  and  defective  road- 
bed, etc.;  that  it  was  no  part  of  petitioner's 
duty  to  superintend  the  loading  or  storing  of 
said  wood  or  timber,  or  to  control  the  rate  of 
speed,  or  to  examine  or  repair  the  track. 


roadbed,  or  anything  In  connection  therewith, 
and  his  only  duties  were  to  obey  his  superi- 
ors in  command,  be  being  a  common  laborer, 
and  having  no  dominion  or  control  over  any 
part  of  said  train  or  roadbed,  or  anything 
connected  therewith,  other  than  as  a  common 
laborer;  and  that  the  said  injury  and  loss 
were  caused  by  no  negligence  or  fault  of  his, 
but  wholly  by  the  fault  of  the  defendant 
company  and  its  agents  and  vice  principals 
in  charge  of  said  train,  and  for  want  of  neces- 
sary appliances  for  tbe  safety  of  the  em- 
ployes of  said  company,  and  the  defective 
roadbed  and  track  and  reckless  running,  etc., 
as  above  stated.  In  defendant's  plea  of  estop- 
f>el  It  asked  that  all  allegations  of  plaintiff's 
petition  which  were  different  from  or  changed 
the  allegations  and  Judicial  admissions  In  the 
suit  first  filed  be  stricken  out,  and  that  no 
evidence  be  permitted  to  be  received  under 
the  same.  No  separate  action  was  taken  upon 
this  exception.  Tbe  case  was  tried  twice  be- 
fore a  Jury.  The  first  trial  resulted  In  a  vei> 
diet  of  $5,000  for  the  plaintiff,  but  the  ver- 
dict was  set  aside,  and  a  new  trial  granted. 
The  second  trial  resulted  in  a  verdict  of  $2,- 
BOO  for  plaintiff,  and  Judgment  was  rendered 
in  accordance  therewith,  though  the  court, 
in  refusing  an  application  to  have  tbe  verdict 
set  aside,  and  a  new  trial  ordered,  expressed 
its  disapproval  of  the  verdict,  assigning  as  Its 
reason  for  entering  Judgment  that  he  thought 
the  litigation  should  be  brought  to  an  end. 

The  first  suit  of  the  plaintiff  against  the  de- 
fendant was,  by  consent  of  parties,  taken  up 
at  the  same  time  with  that  of  Smith  v.  Rail- 
road Co.,  and  upon  the  same  testimony,  except 
in  so  far  as  testimony  as  to  the  extent  of  in- 
juries received  by  each,  and  the  amount  of 
the  damage  claimed  by  each,  made  special  tes- 
timony necessary.  In  the  opinion  in  the 
Smith  Case,  49  La.  Ann.  1328,  22  South.  361, 
the  court  said:  "As  tbe  case  was  left  by  the 
witnesses,  it  seems  clear  tbat  tiie  piece  of 
wood  was  the  proximate  cause  of  the  acci- 
dent, but,  without  showing  directly  that  the 
stick  of  wood  was  on  the  trac^  through  the 
fault  of  the  defendant.  Its  servants  or  agents, 
the  company  la  not  connected  with  the  prox- 
imate cause,  so  as  to  make  it  responsible.  The 
break  In  the  continuity  of  the  testimony  is  in 
the  manner  In  which  the  stick  occasioned  the 
derailing  of  the  train,  and  by  whose  fault  It 
was  placed  In  position  to  produce  the  same." 
It  was  In  view  of  the  possibility  of  plaintiff's 
being  able  in  a  second  suit  to  supply  this 
missing  link  that  the  judgment— originally  a 
final  one  against  him— was  altered  to  one  of 
nonsuit  The  testimony  taken  upon  the  first 
trial  was  considered  In  the  second,  both  sides 
introducing  additional  evidence.  Plaintiff  In- 
troduced two  new  witnesses,  whose  testimony 
was  to  the  effect  that  at  the  time  of  the  ac- 
cident they  were  riding  upon  a  flat  car  direct- 
ly in  rear  of  the  tender  on  which  the  fire- 
wood for  the  train  was  piled  up;  that,  as  they 
were  sitting,  they  faced  the  tender;  that  di- 
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rectly  In  ftront  of,  and  facing  one  of  them,  a 
man  by  the  name  of  Crawford  was  sitting  on 
the  rear  end  of  the  tender.  Each  one  of  them 
testified  to  having  seen  the  piece  of  wood 
which  the  pleadings  refer  to  fall  from  the 
rear  end  ot  the  tender  to  the  track  between 
the  tender  and  the  flat  car  Just  behind,  and 
upon  which  they  were  sitting;  that  Imme- 
diately afterwards  there  was  a  violent  Jerk- 
ing of  the  cars,  followed  by  the  derailment 
of  the  same.  Neither  saw  the  piece  of  wood 
strike  the  ground,  nor  knew  how  or  where 
it  came  in  contact  with  the  cars.  Both  say 
that  Crawford  did  not  touch  the  wood,  or 
liave  anything  to  do  with  its  falL  They  dif- 
fer somewhat  as  to  the  point  from  which  it 
fell;  one  stating  it  fell  from  a  point  near 
the  eastern  side  of  the  tender,  the  other, 
from  the  western  side.  But  we  think  the  es- 
tablislmient  of  the  particular  point  from 
which  it  fell  an  immaterial  fact,  except  in  so 
far  as  it  might  tend  to  affect  the  credibility 
of  those  witnesses.  We  do  not  understand 
defendant  to  attach  any  importance  to  it,  oth- 
er than  for  that  purpose.  The  character  of 
those  two  witnesses  was  not  Impeached.  The 
effect  of  their  respective  statements  Is  weak- 
ened only  in  so  far  as  the  fact  that  they  were 
not  in  accord  as  to  the  point  from  which  the 
stick  of  wood  fell  might  be  calcxilated  to 
throw  doubt  upon  their  accuracy,— if  that 
fact  .were  important.  Crawford  was  not  pat 
upon  the  stand.  From  whatever  side  the 
piece  of  wood  fell,  it  obviously  struck  in  such 
a  manner  as  to  occasion,  as  the  immediate  and 
direct  result  of  its  falling,  the  derailment  of 
the  cars.  The  question  la,  how  came  it  to 
fall?  Plaintiff,  in  his  pleadings,  says  the 
wood  upon  the  tender  was  piled  three  feet 
high,  and  left  there  without  guards,  while  de- 
fendant undertook  to  show  that  it  was  only 
two  feet  high  at  the  middle,  and  that  the  fire- 
man straightened  it  out  after  it  had  been 
placed  upon  the  tender.  There  is  very  con- 
siderable difference  In  the  testimony  as  to  the 
rate  of  qpeed  at  which  the  train  was  running 
at  the  time  of  the  accident  It  is  claimed  by 
plaintiff  that  the  train,  being  behind  time  In 
consequence  ot  having  had  to  take  on  a 
quantity  of  croes-ties,  was  being  hurried  for- 
ward in  order  to  reach  Athens  before  the  pas- 
senger train  coming  from  Homer  should  reach 
that  place.  One  of  the  witnesses  said  that  Mr. 
Beardsley,  the  manager  of  the  road,  hurried 
the  conductor,  giving  him  (he  said)  the  "high 
ball"  (orders  to  go  faster)  several  times.  Mr. 
Beardsley,  though  on  the  train  at  the  time^ 
did  not  take  the  stand  as  a  witness.  The  tes- 
timony, we  think,  shows  that  the  roadbed,  the 
ties,  and  the  track  were  in  very  bad  condition 
at  the  point  where  the  accident  occurred,  and 
for  some  distance  in  front  and  in  rear  of  that 
place.  We  are  satisfied  that  the  stick  of 
wood  was  detached  from  its  position  by  the 
rocking  of  the  cars,  caused  by  rapidly  running 
cars  over  the  uneven  and  defective  roadbed 
and  track  at  that  point   We  aie  also  satisfied 


that  the  Immediate  cause  of  the  derailing  of 
the  cars  was  the  falling  of  tliis  piece  of  wood, 
and  its  being  caught  under  the  wheels  or 
tracks  of  one  of  the  cars.  It  Is  contended  that 
the  plaintiff  was  one  of  the  parties  who  load- 
ed the  tender;  that  he  webt  on  the  train  vol- 
untarily as  an  employ^  of  the  cotporatlon, 
with  knowledge  of  the  situation  and  condition 
of  the  road  (If,  In  fact  It  was  in  bad  condi- 
tion), and  that  in  accepting  service  he  assum- 
ed the  risks  of  employment  taken  under  such 
conditions.  Employes  entering  the  service  of 
a  railroad  company  have  a  right  to  assume, 
should  it  fail  to  comply  with  Its  duty  of  keep- 
ing its  roadbed,  ties,  and  track  throughout  in 
safe  condition,  that  it  will  at  least  meet  and 
compensate  its  failure  in  this  respect  by  steps 
taken  by  it  and  those  having  charge  of  its 
trains,  to  remedy  and  save  the  situation  from 
danger  for  the  benefit  of  Its  passengers  and 
employes  by  special  care  taken  and  precau- 
tion resorted  to  in  the  running  of  the  trains 
themselves  over  dangerous  places.  We  do  not 
think  that  employgs,  by  accepting  service  with 
a  badly-equipped  railroad  corporation,  accept 
as  a  matter  of  course,  the  double  risk  of  In- 
sufilcient  and  bad  tracks  and  careless  and  neg< 
ligent  handling  of  cars  over  dangerous  places. 
Two  Juries  have  found  the  facts  of  the  case 
in  favor  of  the  plaintiff,  and  we  see  no  good 
reason  for  holding  them  to  have  been  in  error 
in  their  conclusions.  We  see  no  question  of 
law  standing  in  opposition  to  an  affirmance 
of  the  judgment  on  the  facts  so  found,  though 
we  are  of  the  opinion  that  the  amount  found 
as  damages  is  too  high.  No  action  was  taken 
in  the  lower  court  upon  defendant's  plea  of 
estoppel. 

It  is  Insisted  that  the  exception  was  well 
founded.  We  do  not  think  so.  It  is  rarely 
possible  for  a  person  injured  by  the  derail- 
ment of  a  car  to  know  with  certainty  to  what 
particular  cause  it  was  attributable.  In  cases 
of  that  character  a  plaintiff's  pleadings  are 
made  usually  as  general  as  safety  will  per. 
mlt  them  to  be  made  so  as  to  enable  him  to 
take  advantage  of  the  facts  which  may  de- 
velop on  the  trial.  He  may  sometimes,  by 
too  minute  particularity,  be  held  down  on  a 
first  trial  to  specific  allegations  as  then  ex- 
isting; but  if,  on  plaintiff's  demand,  being 
met  by  a  general  denial,  the  case  should  ter- 
minate in  a  judgment  of  nonsuit  plaintiff 
would  have  the  right  In  drafting  a  second  pe- 
tition, to  avail  himself  of  knowledge  of  the 
actual  facts  of  the  case  as  made  known  to 
him  through  the  testimony  taken  on  the  first 
trial.  The  allegations  made  in  the  first  case 
as  to  the  facts  of  the  occurrence  could  cer- 
tainly not  be  classed  as  "admissions"  made  by 
him  from  which  he  could  not  recede.  In  the 
case  at  bar  plaintiff  insists  still  that  the  fall- 
ing of  the  stick  of  wood  was  the  direct  im- 
mediate cause  of  the  derailment  of  the  car  on 
which  he  was  riding.  He  simply  adds  there- 
to certain  other  facts  as  concurring  contrlbut* 
Ing  causes.    We  think  the  judgment  should 


Digitized  by 


Google 


d64 


2S  SOUTHERN  REPOBTES. 


(La. 


be  amended  by  rednclnjr  the  amount  of  the 
damages  according  to  the  plaintiff  by  tbe  ver- 
dict and  Judgment  from  $2,500  to  $1,600,  and 
It  l8  hereby  so  ordered  and  decreed. 

On  Rehearing. 

(May  20,  1899.) 

A  rehearing  wa.a  granted  In  this  case  for 
the  reason  that  on  examining  the  testimony 
scattered  through  three  different  transcripts 
a  portion  of  the  same  had  escaped  the  court's 
attention.  The  statement  made  by  the  court 
tliat  Beardsley,  the  manager  of  the  defend- 
ant company,  was  on  the  train  at  the  time  of 
the  accident,  and  that  he  had  not  testified  in 
the  case,  was  erroneons.  The  Beardsley  who 
was  on  the  train  was  the  son  of  the  manager 
or  superintendent,  and  not  the  superintendent 
himself,  and  he  was  placed  upon  the  stand, 
and  positively  denied  having  given  the  orders 
to  increase  the  speed  of  the  train;  to  the 
giving  of  which  orders  several  of  defendant's 
witnesses  testified.  The  engineer  to  whom 
the  order  was  dedared  to  Iiave  been  given 
made  a  similar  denial.  The  testimony  of  the 
case  Is  utterly  irreconcilable.  We  do  not 
Imow  the  witnesses,  nor  did  we  have  the  ad- 
vantage of  seeing  them  upon  the  stand.  Two 
juries  have  rendered  verdicts  in  plaintMTB  fa- 
vor. The  first  verdict  was  set  aside  by  the 
district  Judge,  and  plaintiff's  counsel  calls  our 
attention  to  the  fact  that,  while  declining  to 
set  the  second  one  aside  on  motion  for  a 
new  trial,  the  Judge  expressed  very  strongly 
his  disapprobation  of  the  result  reached,  stat- 
ing that  he  was  more  convinced  than  ever 
that  plaintiff  had  no  right  to  a  Judgment 
Tliat  is  true,  but  the  Judge's  remarlcs  seem 
to  refer  more  to  what  he  seems  to  have  con- 
sidered the  law  applicable  to  the  case  than 
to  the  facts.  He  was  of  the  opinion  that,  al- 
though the  trade  was  out  of  order,  yet  the 
particular  train  to  which  the  accident  hap- 
pened was  a  "repair  train";  that  plaintiff 
knew  the  condition  of  the  track,  and  the  dan- 
gerous character  of  the  duty  In  which  he  was 
engaged,  and  therefore  assumed  the  risk  of 
the  dangerous  service.  He  did  not  say  that 
be  did  not  think  the  accident  was  occasioned 
by  the  bad  condition  of  the  track.  We  were 
inclined  ourselves  to  think  that  the  latter 
fact,  standing  by  Itself,  and  Independently  of 
the  falling  off  from  the  tender  of  the  piece  of 
wood,  which  the  testimony  shows  did  so  fall 
off,  would  not  have  caused  the  derailment  of 
the  train,  even  at  the  rate  at  which  it  was 
going;  that  the  accident  was  occasioned  by 
the  concurrence  of  three  facts, — ^the  bad  con- 
dition of  the  tracks,  the  speed  of  the  cars, 
and  the  particular  manner  in  which  the  wood 
was  placed  on  the  tender.  We  did  not  think 
the  wood  as  placed  would  have  fallen  from 
the  tender  simply  as  the  result  of  the  speed 
of  the  train  had  the  track  been  in  good  con- 
dition, nor  that  it  would  have  fallen  even 
with  the  track  in  the  condition  in  which  it 


was  had  the  speed  been  regulated  so  as  to 
conform  to  what  was  required  by  the  entire 
actual  situation.  We  thought  that  the  wood 
was  not  placed  on  the  tender  in  the  manner 
in  which  it  should  have  been  placed  there  to 
meet  the  requirements  of  a  rapidly  running 
train  over  a  bad  track;  that,  as  It  was,  rapid 
running  over  a  bad  track  had  caused  some  of 
the  wood  in  the  tender,  which  had  not  been 
placed  there  in  the  manner  to  meet  such  a 
condition  of  things,  to  gradually  work  its 
way  to  the  back  of  the  tender,  and  to  fall  out, 
and  by  falling  out  to  pass  under  the  wheels 
of  the  car,  and  derail  the  train.  One  of  the 
difficulties  In  the  case  was  that  the  wood  as 
placed  in  the  tender  was  placed  there  by  the 
plaintiff  himself  and  the  other  parties  who 
were  working  as  laborers  in  repairing  the 
track  in  putting  ties  on  the  train,  and,  inci- 
dentally, in  placing  the  wood  In  the  tender. 
We  were  of  the  opinion  that  these  men,  how- 
ever,  could  not  have  known  in  advance  that 
the  train  would  be  run  as  it  was  afterwards 
probably  run;  and,  besides  this,  the  fireman, 
Sol  Sephus,  testified  that  after  it  was  placed 
in  the  tender  he  had  himself  to  some  extent 
straightened  It  oat  Our  Judgment  proceed- 
ed upon  the  theory  that  it  was  the  duty  of 
the  party  who  controlled  the  train  to  have  ad- 
vised himself  before  it  started  not  only  as  to 
one  part  of  the  existing  situation,  but  of  the 
whole,  and  to  have  governed  himself  there- 
after accordingly;  and  that  while  It  was 
true  that  this  train  was  a  "repair  train,"  and 
the  parties  thereon  may  have  assumed,  is 
accepting  employment  that  they  might  be  io 
greater, danger  of  accident  than  they  would 
have  been  under  other  circumstances,  they 
had  the  right  also  to  assume  that  this  very 
fact  being  known  to  the  conductor,  he  would 
guide  his  conduct  so  as  to  minimize  the  dan- 
gers by  the  Increased  precautions  and  the 
care  which  the  occasion  called  for.  We  do 
not  think  that  the  conductor,  as  representing 
the  defendant  company,  had  afforded  to  its 
employes  the  full  measure  of  protection  to 
which  they  were  entitled.  We  are  of  the 
opinion,  and  are  still  of  the  opinion,  that  a 
railroad  company  which  permits  its  tracks  to 
become  unsafe  should  be  held  to  an  increased 
responsibility  for  the  manner  in  which  its 
trains  should  be  run  over  such  a  track.  The 
direct  contradiction  of  the  witnesses  of  the 
parties  as  to  most  Important  facts  brought 
especially  to  our  attention  In  our  last  exam- 
ination of  the  transcripts  In  the  case,  coupled 
with  the  disagreement  between  two  juries 
and  the  district  judge,  have  caused  us  to  hold 
this  cause  under  advisement  a  longer  time 
than  is  usual,  for  the  reason  that  we  liave 
been  In  great  doubt  as  to  what  the  proper 
course  would  be  to  pnrsne  under  the  circum- 
stances. After  a  most  careful  conslderatlMi 
of  this  case  as  presented  to  as,  we  adhere  to 
our  original  Judgment  except  as  to  amount 
We  are  of  the  opinion  that  the  amount  for 
which  we  have  rendered  judgment  in  favor 
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of  the  plaintiff  against  the  defendant  Is  too 
large,  and  It  Is  hereby  reduced  from  |1,B00  to 
$1,000.  As  so  amended,  our  original  Judg- 
ment must  remain  undisturbed,  and  It  is  ao 
ordered. 

MONBOEi,  J.,  takes  no  part,  as  the  case 
was  submitted  previous  to  his  appointment  to 
this  court 


(61  La.  Ann.  1036) 

HAMILTON  T.  HIS  CREDITORS.     (No. 

12,830.) 

(Supreme  0>urt  of  Loniaiana.    Dec.  6,  1898.) 

AFPBAI>-RBVmW— MOTION    TO    DISMISS  — JQ- 

RISDICnONAIi  AaOUNT— INSOLVENCY— 

VBNDOR'8  LIEN- TAX  PRIVILBGB. 

Where  a  deToIutive  appeal  was  taken  tiom 
a  Judgment  approrlng  a  syndic's  account  and 
some  time  afterwards  a  judgment  was  rendered 
b?  the  court  of  the  first  instance  discharging  the 
syndic,  Jield,  on  a  motion  to  dismiss  the  appeal, 
that  whatever  efFect  the  judgment  may  have  on 
the  proceedings  hereafter,  it  does  not  offer  good 
ground  to  dismiss  the  appeal. 

On  Motions  to  Dismiss. 

1.  A  motion  to  dismiss  an  aitpeal,  haying  been 
denied,  cannot  be  renewed  or  thereafter  treated 
as  a  pending  motion;  hut  this  court,  in  conmder- 
ing  a  case  upon  its  merits,  may  deal  with  such 
deoial  as  an  interlocntoir  order,  which  may  then 
be  reviewed. 

2.  The  distribution  of  the  fund  and  the  dis- 
charge by  the  lower  court  of  the  syndic  pending 
deToIutive  api^als  from  a  judgment  on  opposi- 
tions to  account  do  not  justify  the  dismissal  of 
audi  appeals. 

3.  l%e  test  of  the  appellate  jurisdiction  of  this 
court  iriiere  creditors  have  litigated  in  concnrao, 
ii  the  amount  of  the  fund  to  be  distributed. 

4.  Where  a  motion  to  dismiss  an  appeal,  made 
when  a  case  Is  called  for  trial  on  its  merits,  on 
the  ground  of  acquiescence,  InroWes  a  question 
of  fact  which  would  necessitate  the  remanding 
of  the  case,  and  when,  the  case  being  heard  on 
the  merits,  it  appears  that  the  appellant  would 
not  be  entitled  to  a  reversal  of  the  Judgment  the 
motion  to  dismiss  will  be  denied,  and  the  case 
decided  on  its  merits. 

On  the  Merits. 

1.  Creditors  in  insolvency  proceedings,  claim- 
ing privileges  to  the  prejudice  of  others,  must  es- 
tablish their  daiois  by  satisfactory  evidence. 
And  a  foreign  creditor,  claiming  a  vendor's  priv- 
ilege, must  prove  a  contract  entitling  him  to  it 
and  identify  the  gooda 

2.  An  assessment  on  "merchandise  and  stock 
in  trade"  gives  the  city  of  New  Orleans  no 
privilege  on  the  proceeds  of  the  "counters,  fix- 
tures, and  wooden  partitions"  in  a  barroom. 

(SylUbns  by  the  Court.) 

Appeal  from  civil  district  court  parish  of 
Orleans;  George  H.  ThSard,  Judge. 

In  the  matter  of  the  estate  of  Charles  H. 
Hamilton,  the  creditors  appeaL    Affirmed. 

D.  M.  Sh(rfars,  for  appellant  Panl  Jones. 
Samuel  L.  Glknore,  City  Atty.,  and  Walter 
B.  Sommervllle,  Asst  City  Atly.,  for  appel- 
lant city  of  New  Orleans.  Dlukelsplel  & 
Hart,  for  appellee  Frank  Marquez.  Robert 
G.  Dugu6,  for  appellee  Morris  Building  & 
Land  Imp.  Ass'n,  Limited.  Harry  H.  Hall, 
for  appellee  widow  of  James  Fahey.  Fran- 
cis O.  Zacharie,  for  appellee  C.  Harrison  Par- 
ker.   Bouse  &  Grant  In  pro.  per. 


On  Motion  to  Dismiss  the  Appeal. 

BRBAUX,  J.  The  syndic  of  the  creditors 
of  Charles  H.  Hamilton  filed  an  account  of 
the  affairs  of  the  insolvency  In  his  charge  as 
syndic.  Oppositions  to  the  account  were  In- 
terposed by  several  of  the  creditors.  On  the 
17th  day  of  March,  1898,  the  oppositions  were 
beard.  The  provisional  account  was  amend- 
ed as  ordered,  and  It  was  approved  by  the 
judgment  of  the  court  On  the  26th  day  of 
April,  1898,  Paul  Jones  &  C!o.,  who  alleged 
that  they  were  creditors  of  the  syndic,  moved 
for  and  obtained  an  order  granting  them  a 
devolutive  appeal  returnable  to  this  court 
On  May  2d  following,  their  appeal  was  filed. 
On  this  same  day  the  city  of  New  Orleans, 
also  an  opponent  to  the  account  of  the  syndic, 
applied  for  and  obtained  an  order  of  devolu- 
tive appeal,  without  bond,  as  the  law  author- 
izes. In  this  court  the  syndic  appellee  mov- 
ed to  dismiss  the  appeal,  alleging  that  his  ac- 
count was  approved  by  a  Judgment  in  the 
court  a  qua;  that  the  Judgment  had  become 
executory,  and  for  that  reason  that  it  was 
executed  by  him;  that  he  had  paid  out  In 
accordance  with  authority  granted  by  the 
Judgment,  the  money  of  the  estate  of  the  in- 
solvent; that  be  was  granted  a  discharge  by 
the  dvll  district  court  as  shown  by  a  copy 
of  the  Judgment  which  he  annexed  to  his  mo- 
tion for  the  dismissal;  and  that  there  was  no 
longer  any  person  before  the  court  competent 
to  represent  the  appellee.  A  copy  of  the 
Judgment  was  annexed  to  the  motion,  to  show 
that  the  syndic  was  discharged  as  he  alleged. 

The  appeals  being  devolutive,  there  is  no 
question  here  of  staying  the  proceedings  In 
the  district  court.  Whether,  the  appellants 
can  still  apply  to  have  the  Judgment  reversed, 
from  which  they  here  appealed,  presents  the 
issue  before  us  for  determination.  Repeated 
decisions  have  well  settled  the  rule  of  prac- 
tice that  the  court  a  qua  cannot  affect  the  ap- 
peal by  any  Judgement  It  may  render.  After 
the  appeal  was  lodged  here.  It  passed  out  of 
the  Jurisdiction  of  the  lower  court.  Any  or- 
der it  may  grant  cannot  have  the  effect  of 
compelUng  the  court  to  dismiss  the  appeal. 
The  appeal  having  been  granted,  and  It  being 
before  us,  we  must  decline  to  dismiss  it  upon 
proof  of  a  Judgment  of  the  court  which  has 
no  longer  Jurisdiction  in  the  matter  of  the 
appeal. 

The  propositions  argued  by  counsel  in  the 
briefs  for  the  syndic  are  (1)  that  the  syndic 
was  regularly  discharged,  and  that  in  conse- 
quence the  appeal  must  be  dismissed,  as  he  Is 
a  necessary  and  Interested  party  in  all  pro- 
ceedings attacking  his  account;  (2)  that  the 
court  Is  without  Jurisdiction  ratlone  materise. 
With  reference  to  the  first  proportion:  It 
may  well  be  that  the  syndic  has  been  regu- 
larly discharged  In  the  lower  court  and  yet 
be  a  party  to  the  appeal.  He,  as  an  appellee, 
moved  to  dismiss  the  appeal.  He  is  an  ap- 
pellee, and  the  Judgment  of  the  lower  court 
discharging  him  cannot  of  Itself,  have  the 
effect  claimed  in  the  motion  to  dismiss  the 
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appeal.  Wth  reference  to  the  second  prop- 
osition, that  the  court  Is  without  jurisdiction 
ratlone  materia:  The  Judgment  of  the  low- 
er court  cannot  have  the  effect  of  minimizing 
a  claim,  so  as  to  devest  the  supreme  court  of 
its  Jurisdiction,  II  it  had  Jurisdiction  when 
the  appeal  was  lodged  before  that  tribunal. 
A  case  before  it  cannot  l>e  disturbed  by  the 
subsequent  Judgment  of  the  lower  court  dis- 
charging the  appellee.  Conceding  all  that  Is 
claimed  by  appellee,  it  may  be  that  the  cred- 
itors, who  are  appellants,  if  their  demand 
should  be  granted,  would  have  rights  against 
the  other  creditors  overpaid,  despite  the  dis- 
charge of  the  syndic.  The  motion  to  dis- 
miss is  denied. 

(May  1,  1899.) 

MONROE,  J.  The  syndic  filed  an  account 
May  10,  1897,  presenting  for  distribution  a 
fund  exceeding  $2,000.  Oppositions  were  filed 
by  several  creditors,  and,  among  others,  by 
Paul  Jones  &  Oo.  and  the  city  of  New  Or- 
leans. Paul  Jones  &  Oo.  claimed  a  vendors' 
privilege  for  ^01.77  on  the  proceeds  of  cer- 
tain goods,  and  objected  to  the  amount  and 
rank  of  certain  attorney's  and  notary's  fees. 
The  fees  complained  of  were  reduced  by  the 
court  a  qua,  apparently  to  the  satisfaction  of 
the  opponents,  who  have  confined  themselves 
in  this  court  to  the  question  of  their  prlv- 
llege.  The  city  of  New  Orleans  claimed  taxes 
for  several  years,  in  part  on  real  estate  and 
in  part  on  movables,  and  its  claim  was  allow- 
ed in  part  and  dismissed  in  part  The  com- 
plaint here  relates  to  a. claim  for  $60,  tax  of 
1891,  assessed  on  movable  property,  with  re- 
spect to  which  the  opposition  was  dismissed. 
There  was  Judgment  amending  and  homolo- 
gating the  account  March  11,  1898,  and  the 
opponents  above  mentioned  appealed,  devolu- 
tlvely,  April  26  and  May  2,  1898,  respectively. 
There  being  no  other  appeals,  the  syndic 
proceeded  to  make  a  distribution  agreeably 
to  the  judgment  of  the  lower  court,  and,  hav- 
ing completed  the  same,  was  discharged  No- 
vember 22,  1898.  The  following  day  he  ap- 
peared here  by  counsel,  and  moved  to  dis- 
miss the  pending  appeals  on  the  grounds  that 
the  fund  to  which  they  related  had  been  dis- 
tributed, and,  he  having  been  discharged, 
there  was  no  appellee  before  the  court 
These  grounds  were  duly  considered,  and  the 
motion  to  dismiss  was  denied  by  judgment 
of  this  court  December  S,  189S.  When  the 
case  was  called  for  trial  upon  its  merits,  <m 
April  20,  1899,  counsel  urged  a  reconsidera- 
tion of  the  Judgmoit  mentioned,  and  has 
since  urged  it  by  brief.  On  the  same  day 
another  motion  to  dismiss  the  appeal  of  the 
city  of  New  Orleans  was  filed  on  behalf  of 
Mrs.  Widow  Fahey.  In  this  motion  it  is  al- 
leged that  the  only  question  inv(rived  in  said 
appeal  is  whether  or  not  the  dty  shall  be  paid 
the  amount  claimed  by  it  by  preference  out 
of  the  proceeds  of  property  on  which  the  mov- 
er was  accorded  a  lessor's  privilege,  and  It 
is  farther  alleged  that  the  dty  has  acquiesced 


In  the  Judgment  appealed  from,  by  receiving 
the  amount  for  which  Judgment  was  tendered 
in  its  favor. 

On  the  Motions  to  Dismiss. 

The  motion  made  on  behalf  of  the  syndic, 
having  been  denied,  could  not  under  the  prac- 
tice of  this  court  be  renewed;  nor  can  it  now 
be  urged  as  a  pending  motion.  Duncan  v. 
Duncan,  29  La.  Ann.  829;  Succession  of  Bd- 
wards,  34  La.  Ann.  216.  The  judgment  of 
this  court  however,  denying  the  motion  to 
dismiss,  Is  to  be  regarded  as  in  the  nature  of 
an  interlocutory  order,  subject  to  revision  in 
the  rendition  of  the  final  judgment  on  the 
merits.  This  being  the  case,  while  we  think 
the  reasons  already  given  for  such  denial 
sufBdent  we  will  consider  the  matter  8<»ne- 
what  further,  in  deference  to  the  earnestness 
with  which  it  is  pressed. 

The  first  proposition  is  that  the  appeal 
should  be  dismissed  because,  since  it  was  tak- 
en, and  lodged  here,  the  syndic,  being  appel- 
lee, has  obtained  his  discharge.  This  Is  clear- 
ly a  non  sequitur.  If  the  syndic  represented 
all  the  appellees^  for  the  purposes  of  the  ap- 
peal, at  the  time  It  was  .taken,  and  thereafter 
died,  or  ceased  for  some  other  reason  to  rep- 
resent them,  the  remedy  would  be,  not  to  dis- 
miss the  appeal,  but  to  make  proper  parties. 
If,  upon  the  other  hand,  the  syndic  should  be 
the  sole  aH>«llee,  representing  himself  alone, 
—as,  for  instance,  in  a  case  where  the  only 
oppositions  are  based  upon  charges  of  misap- 
propriation of  fnnds  by  him,— and  the  oppo- 
nents choose  to  take  devolutive  instead  of  sus- 
pensive appeals  from  a  judgment  dismissing 
their  oppositions,  and  the  Jurisdiction  of  this 
court  attaches  by  reason  of  the  filing  of  such 
appeals,  it  would  hardly  be  claimed  that  the 
sjrndic  could  defeat  the  proceedings  against 
him  by  obtaining  a  discharge  from  the  court 
whose  jurisdiction  over  those  proceedings  had 
been  devested  by  such  appeals.  It  is  dear 
that  BO  far  as  any  personal  interest'  which 
he  may  have  In  the  matter  is  concerned,  hia 
status,  as  an  appellee,  when  once  fixed  in  this 
court  cannot  be  'changed  by  anything  which 
may  take  place  elsewhere,  except  his  death, 
and  in  case  of  his  death  his  place  would  be 
supplied  by  his  legal  representatives.  The 
question  then  remains:  Does  he,  for  tne  pur- 
poses of  the  appeals,  represent  all  the  cred- 
itors, and  does  his  discharge  by  the  court  a 
qua  after  the  filing  of  such  appeals  in  this 
court  render  it  necessary  that  those  creditors 
should  severally  be  summoned  and  made  par- 
ties? It  is  very  certain  that  he  does  not  r^>- 
resent  those  creditors  who  appear  here  as  ap- 
pellants; for.  If  he  did,  the  appellants  and 
appellee  wonld  be  united  in  the  same  person, 
and  there  would  be  no  contestatlo  litis,— an 
extreme  view,  which  has  not  be«i  urged.  As 
a  matter  of  tact  and  of  law,  each  of  the 
appellants  represents  himself  here,  as  each 
represented  hlmdf  in  the  lower  court  But 
In  the  lower  court  these  appellants  were  not 
the  only  parties  to  the  UUgatloD.    There  were 
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other  creditors  making  claims  contradictorily 
with  each  other  In  concurso,  the  only  differ- 
ence between  them,  so  far  as  the  syndic  Is 
concerned,  being  that  be  approved  the  claims 
of  some,  and  disapproved  those  of  others;  but 
he  conld  prevent  no  one  of  them  from  repre- 
senting himself.  They  were  all  cited  and 
were  all  before  the  court,  each  being  at  the 
same  time  plaintiff  and  defendant,  and  the 
merits  of  their  respective  claims  were  deter- 
mined by  the  same  Judgment,  so  that  when 
an  appeal  was  taken  from  that  Judgment 
those  who  were  not  appellants  were  neces- 
sarily appellees  It  is  true  that  they  might 
have  been  content  that  the  syndic  should  rep- 
resent them  here.  Just  as  they  might  have 
been  content  to  have  him  represent  them  In 
the  court  a  qua,  bnt  they  were  not  obliged  to 
rely  upon  him  for  the  protection  of  their  In- 
terests, nor  have  they  all  done  bo  In  this  case; 
two  of  them  having  appeared  by  counsel,  and 
one  of  them  having  filed  a  separate  moUon 
to  dismiss  the  appeal  taken  by  the  dty  of 
New  Orleans.  That  the  foregoing  views  im- 
port no  novelties  into  our  Jurisprudence  may 
be  seen  by  reference  to  the  following  authori- 
ties: "Notification  of  the  filing  of  an  account 
operaltes  as  a  citation  to  all  persons  concern- 
ed." Succession  of  Bougere,  29  La.  Ann.  378. 
"The  opponents  to  a  tableau  of  distribution 
are  all  plaintiffs  and  defendants."  Succession 
of  Gayle,  27  la.  Ann.  563.  "AU  parties  Inter- 
ested that  the  Judgment  should  remain  nndls- 
torbed  must  be  made  parties  to  the  appeal,  or 
It  will  be  dismissed."  1  Hen.  Dig.  p.  63,  No.  7; 
Louques'  Dig.  p.  42,  subd.  6,  No.  2;  Id.  p.  43,  No. 
1.  "A  motion  of  appeal,  and  bond  in  favor  of 
the  clerk,  make  all  persons  Interested  parties 
to  the  appeal."  Succession  of  McKenna,  23 
La.  Ann.  370.  "Since  the  passage  of  that  act 
[requiring  appeal  bonds  to  be  made  in  favor 
of  the  clerk]  our  predecessors  have  constant- 
ly held,  and  we  think  correctly,  Uiat  when  an 
appeal  Is  granted  in  open  court,  and  the  bond 
Is  made  payable  to  the  clerk  of  the  court,  any 
persons  having  an  Interest  are  by  law  parties 
to  the  appeal.  Those  who  are  not  aj^llants 
are  appellees."  Webb  v.  Keller,  39  La.  Ann. 
59,  1  South.  424. 

The  remaining  proposition  urged  in  sup- 
port of  this  motion  to  dismiss  Is  that,  since 
the  appeals  were  taken,  they  being  devolutive, 
the  fund  affected  by  the  Judgment  appealed 
from  has  been  distributed,  and  as  the  claims 
of  the  appellants  do  not  amount  in  the  aggre- 
gate, to  $2,000,  this  court  is  without  Jurisdic- 
tion ratlone  materls.  The  fund  offered  for 
distribution,  and  ordered  to  be  distributed, 
exceeded  $2,000,  and  the  Judgment  appealed 
from  directed  and  regulated  the  distribution 
of  the  whole  fund.  It  is  not  claimed  that  an 
appeal  did  not  lie  at  the  moment  the  Judg- 
ment was  signed,  but  it  is  argued  that  the 
right  to  a  devolutive  appeal  was  cut  off  by 
reason  of  the  subsequent  execution  of  the 
Judgment;  this  argument  being  based,  to 
some  extent,  at  least,  on  the  circumstance 
that  the  fund  In  dispute  consisted  in  part  of 


money,  which,  being  the  purchase  price  of 
certain  effects  which  were  subject  to  lessors' 
privileges,  was  retained  by  the  lessors,  to 
whom  the  effects  were  adjudicated,  instead 
of  being  paid  over  to  the  syndic,  and,  by 
operation  of  the  Judgment,  inured  to  said 
lessors  before  the  appeals  were  taken.  The 
answer,  as  we  think,  to  this,  is  that  the  right 
to  a  devolutive  appeal,  if  taken  within  a  year 
after  the  signing  of  the  Judgment,  is  not  af- 
fected either  by  the  fact  or  by  the  time  of  the 
execution  of  such  Judgment.  It  differs  from 
a  suspensive  appeal  only  in  that  it  does  not 
suspend  the  execution  of  the  Judgment,  and 
In  that,  by  reason  of  the  possible  execution  of 
the  Judgment  pending  such  appeal,  the  even- 
tual remedy  of  the  appdlant.  In  case  of  the 
reversal  of  such  Judgment,  may  be  different 
from  what  it  would  have  been  if  he  had  ap- 
pealed Buspensively. 

It  is  further  said,  however,  that,  as  the 
daim  of  the  appellants  Paul  Jones  &  Co.  is 
for  only  $401.77,  the  fund  to  be  distributed 
cannot  be  affected  beyond  that  amount,  and 
that  the  Jurisdiction  of  this  court  is  therefore 
to  be  determined  by  the  amount  claimed. 
In  other  words,  if  we  understand  the  propo- 
sition correctly,  it  is  that,  no  matter  what 
may  be  the  amount  of  the  fund  to  be  dis- 
tributed, unless  the  actual  amount  involved 
in  the  appeal  or  appeals  from  the  Judgment 
ordering  the  distribution  exceeds  $2,000,  tlila 
coiurt  has  no  Jurisdiction.  The  constitution 
provides  that  the  appellate  jurisdiction  of  this 
court  "Shan  extend  to  all  cases,  where  the 
matter  in  dispute,  or  the  fund  to  be  dis- 
tributed, whatever  may  be  the  amount  there- 
in claimed,  shall  exceed  $2,000  exclusive  of 
Interest,"  etc.  Const  1898,  art  86.  The  con- 
stitution of  1879  provided  that  the  Jurisdic- 
tion "should  extend  to  all  cases  when  the 
matter  In  dispute  or  fund  to  be  distributed, 
whatever  may  be  the  amount  claimed,  shall 
exceed  $1,000  exclusive  of  interest"  etc.  (ar- 
ticle 81);  this  amount  being  subsequently  in- 
creased by  an  amendment  By  the  constitu- 
tion of  1868  the  Jurisdiction  extended  "to  all 
cases  when  the  matter  in  dispute  shall  ex- 
ceed $600,"  etc.  Article  74.  Under  the  con- 
Btltntlon  of  1868  it  was  held,  although  the 
words,  "or  fund  to  be  distributed,  whatever 
may  be  the  amount  therein  claimed,"  were 
not  used,  and  the  Jurisdiction  was  made  to 
depend  upon  the  amount  "In  dispute,"  that 
when  there  was  a  fund  to  be  distributed  the 
amount  of  such  fund  represented  the  amount 
in  dispute.  Thus,  in  Succession  of  Cloney, 
29  La.  Ann.  327,  Grenon  was  placed  on  the 
account  as  an  ordinary  creditor  for  $350.  He 
filed  no  opposition,  and  some  oppositions  that 
were  filed  were  subsequently  withdrawn,  and 
the  account  was  homologated,  whereupon 
Grenon  appealed.  It  was  held,  on  motion  to 
dismiss,  that  the  amount  of  the  fund  to  be 
distributed,  and  not  the  amount  claimed  by 
him,  determined  the  right  of  appeal;  and 
there  are  many  other  cases  to  the  same  effect 
Under  the  constitution  of  1879  the  question 
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was  presented  in  the  ease  of  Renahaw  t.  Staf- 
ford, 34  La.  Ann.  1138,  where  an  opponent 
claimed  f  1,000  out  of  a  fond  of  $12,500.  The 
court  at  first  held  that  it  was  without  Juris- 
diction, and  the  case  was  dismissed.  Upon 
rehearing,  however,  the  following  views  were 
expressed,  by  Mr.  Justice  Todd,  as  the  organ 
of  the  court,  to  wit:  "A  careful  examination 
of  the  authorities  bearing  on  this  point  satls- 
fles  us  that  we  erred  In  our  previous  decree, 
dismissing  the  appeal  for  want  of  Jurisdiction. 
By  article  81  of  the  constitution,  this  court 
has  Jurisdiction  Vhen  the  matter  in  dispute, 
or  the  fund  to  be  distributed,  whatever  may 
be  the  amount  therein  claimed,  shall  exceed 
11,000  exclusive  of  Interest'  That  part  of  the 
article  relating  to  the  'fund  to  be  distributed' 
was  formulated  to  correspond  with  the  Juris- 
prudence on  the  subject,  settled  by  a  long  line 
of  decisions  of  this  court.  These  decisions 
we  have  diligently  reviewed,  and  find  that 
the  question  of  Jurisdiction  on  this  point.  In 
such  cases,  is  controlled  by  the  amount  of  the 
fond  to  be  distributed;  that  this  constitutes 
the  object  of  dispute;  that  If  the  entire  fund 
Is  claimed  by  one  party,  and  that  simi  ex- 
ceeds the  amount  required  to  give  Jurisdic- 
tion, that  the  Jurisdiction  vests,  though  only 
a  port  of  that  fund  Is  claimed  by  the  other 
party,  and  that  part  is  below  the  amount 
which  under  other  conditions  is  necessary  to 
give  Jurisdiction.  In  such  a  contest  It  is  con- 
sidered that  a  question  has  arisen  that  In- 
volves the  distribution  of  the  entire  fund;  one 
side  demanding  the  whole  of  It,  and  the  other 
denying  such  right,  leaving  for  decision  how 
the  fund  is  to  be  divided,  and.  how  disposed 
of.  The  dedsicms  are  uniform  in  support  of 
this  view.  Hart  v.  Lodwick,  8  La.  167;  Buck- 
ner  v.  Baker,  11  La.  462;  Colt  v.  O'Callagban, 
2  La.  Ann.  190;  Succession  of  Cloney,  29  La. 
Ann.  327;  Plcard  v.  Wade,  30  La.  Ann.  62S; 
Alter  T.  O'Brien,  81  La.  Ann.  463.  In  a  re- 
cent case  decided  by  us,— Succession  of  Du- 
tan,  84  La.  Ann.  685,— the  majority  of  the 
conrt  did  not  think  that  the  decisions  above 
cited  were  applicable  to  that  case,  inas- 
much as,  by  the  effect  of  a  prior  Judgment, 
not  appealed  from,  homologating  the  account 
and  ordering  the  distribution  of  the  fund 
wherein  not  opposed,  the  dispute  had  been  re- 
stricted to  a  sum  remaining,  much  below  the 
appealable  amount  Our  previous  decree  dis- 
missing the  appeal  should  therefore  be  set 
aside."  The  case  thus  decided  Is  one  of  the 
cases  referred  to  by  the  court  in  the  case  of 
In  re  Southern  Liquor  &  Totiacco  Co.,  49  La. 
Ann.  1455,  22  South.  414,  upon  which  the 
mover  relies;  and  both  cases  differ  from  the 
instant  case.  In  that  In  both  cases,  when  the 
Judgments  homologating  the  accounts  so  tax 
as  not  opposed  became  final,  there  was  but 
one  opponent  before  the  courts,  respectively, 
claiming  less  than  the  appealable  amount, 
and  hence,  as  it  was  held,  no  concuiso, 
whereas,  in  the  case  now  under  considera- 
tion, when  the  Judgment  ordering  the  distri- 
bution was  :rendered  there  were  a  nunber  of 


contestants  whose  dalms  affected  the  entire 
fund,  and  amounted  to  considerably  more. 
We  therefore  find  no  g;ood  reason  for  chang- 
ing the  ruling  heretofore  made  upon  this  mo- 
tion to  dismiss. 

Another  motion  was  presented,  upon  the 
day  upon  which  the  case  was  called  for  trial 
upon  its  merits,  on  behalf  of  Mrs.  Widow 
James  Fahey,  one  of  the  creditors  of  the  in- 
solvent to  dismiss  the  appeal  of  the  city  of 
New  Orleans,  upon  grounds  which  have  been 
already  stated.  This  motion  involves  a  ques- 
tion of  fact,  which,  if  we  considered  that  the 
Interests  of  Justice  required  it,  would  necessi- 
tate the  remanding  of  the  case.  But  as  the 
case  has  been,  in  the  meanwhile,  argued  upon 
its  merits,  and  as,  upon  the  merits,  we  have 
reached  a  conclusion  adverse  to  the  appel- 
lant, no  good  purpose  could  be  suttserved  by 
remanding  the  case  in  order  to  solve  the  ques- 
tion, has  the  api>ellant  acquiesced  in  the  Judg- 
ment appealed  from?  This  motion  to  rtiaming 
is  therefore  denied. 

On  the  Merits. 

Paul  Jones  &  Co.  claim  a  vendor's  privilege 
on  certain  goods  which  were  contained  In 
room  N,  Hennen  Building,  and  which  bad 
been  seized  by  them  under  a  writ  of  seques- 
tration before  the  cession.  These  goods  were 
sold  separately,  and  realized  $401.77.  The 
syndic  appears  to  have  accorded  to  the  op- 
ponents the  rank  of  piivUeged  creditors  to 
the  amount  of  $200,  without,  however,  si>ec- 
ifying  any  particular  fund  upon  which  the 
privilege  was  to  bear.  The  claim  whldi  the 
opponents  make  is  that  the  privilege  should 
cover  the  entire  proceeds  of  the  property  sold 
by  them  to  the  insolvent  that  said  property 
consisted  of  the  liquor  found  in  room  N  and 
sold  separately,  and  that  the  proceeds  amount- 
ed to  $401.77,  as  stated  above.  Privileges 
are  strict!  Juris  and  can  be  enforced  only 
when  clearly  established.  The  domicile  of 
the  opponents  is  in  Louisville,  Ky.  They  ap- 
pear to  liave  conducted  their  business  here 
through  Mr.  C.  J.  Crawford,  and  it  is  claim- 
ed that  the  sale  to  the  insolvent  of  the  whisky 
in  question  was  a  Louisiana  contract  made 
by  him.  The  oppositions  to  the  account  ap- 
pear to  have  been  first  called  for  trial  In  the 
lower  court  on  December  2,  1897,  at  which 
time  counsel  for  Paul  Jones  &  Co.  offered  to 
testify  as  to  a  conversation  which  he  had  at 
one  time  had  with  Mr.  Crawford  concerning 
the  latter'B  authority  to  make  binding  con- 
tracts on  behalf  of  his  principals,  and  as  to 
the  contents  of  a  letter  which  Crawford  was 
said  to  have  written  to  his  principals,  pre- 
sumably upon  the  subject  This  testimony 
was,  however,  objected  to,  and  properly  ex- 
cluded, but  the  Judge  a  quo  ruled  that  time 
should  be  given  to  the  counsel  to  prepare  his 
proof.  When,  therefore,  the  case  was  again 
called  for  trial,  upon  December  10,  1897, 
counsd  for  opponents  offered  in  their  behalf 
the  testimony  of  Lawrence  Jones,  which  had 
been  taken,  under  commission,  at  Louisville^ 
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Ky.,  and  also  examined  Charles  Morel,  a  dep- 
uty sheriff,  as  a  witness.  Morel  testified 
that  he  was  charged  with  the  execution  of 
the  writ  of  sequestration,  under  which  he 
Biezed  certain  whisky  pointed  out  to  him  by 
Hamilton  before  bis  cession,  and  that  the 
whisky  thus  seized  was  the  same  that  was 
sold  separately  by  the  syndic  after  the  ces- 
sion. There  was  no  other  evidence  In  the 
record  to  identify  the  whisky  thus  seized  and 
sold  as  whisky  which  had  been  purchased  by 
Hamilton  from  Paul  Jones  &  Co.  Morel  had 
no  personal  knowledge  of  the  matter,  and 
Hamilton  was  not  called  upon  to  testify. 
Lawrence  Jones  testifies  quite  fully  concern- 
ing the  sale  made  by  Crawford,  though  it  is 
evident  that  he  was  in  Louisville,  or  else- 
where, when  the  transaction  took  place,  and 
Crawford  was  in  New  Orleans.  Hence,  being 
asked,  by  the  counsel  representing  the  Mor- 
ris Building  Company:  "Q.  If  you  know 
anything  of  the  matters  touching  which  yon 
have  been  Interrogated,  state  fully  how  your 
knowledge  thereof  was  acqulred,"-^e  an- 
swers: "My  knowledge  of  the  facts  stated 
was  acquired  through  our  representative,  C. 
J.  Crawford."  This  answer  apparently  ap- 
plies to  all  the  testimony  given  by  the  wit- 
ness, and,  taken  in  connection  with  the  fact 
that  he  nowhere  states  that  he  is  or  was  a 
member  of  the  firm  of  Paul  Jones  &  Co.,  ren- 
ders it  dlfBcnlt  to  attribute  any  fixed  value  to 
bis  testimony.  Aside  from  that,  however,  his 
answers  upon  the  main  issue  are  unsatisfac- 
tory. Merchants  established  elsewhere,  and 
making  sales  here  through  agents,  ought  not 
to  be  allowed  to  hold  themselves  In  a  position 
to  call  such  sales  binding  when  it  suits  them 
to  do  so,  and  only  tentative  or  conditional 
agreements,  subject  to  approval,  when  It  will 
subserve  their  Interests.  This  witness  was 
asked  by  the  counsel  for  Paul  Jones  &  Co. 
the  following  question,  to  wit:  "State  specif- 
ically whether  or  not  Paul  J6ne6  &  Co.  re- 
served themselves  the  right  to  reject  the  sales 
made  by  the  said  Crawford,  as  their  agent,  to 
the  said  Hamilton,  or  whether  the  said  Craw- 
ford was  authorized  to  bind  his  said  princi- 
pals absolutely  to  the  sales  made  by  him  to 
the  said  C.  H.  Hamilton,  and  which  constl- 
tate  the  indebtedness  claimed  by  the  said 
Paul  Jones  &  Co.  of  the  said  C.  H.  Hamil- 
ton." And  to  this  he  answers:  "C.  J.  Craw- 
ford was  authorized  by  us  to  sell  C.  H.  Ham- 
ilton, and  spent  considerable  money  with 
Hamilton  to  effect  the  sale;  and,  as  we  bad 
authorized  him,  we  felt  legally  and  morally 
bound  to  make  the  shipment"  It  will  be  ob- 
served, however,  that  he  does  not  "state 
specifically,"  as  he  was  requested  to  do, 
"whether  or  not  Paul  Jones  &  Co.  reserved 
themselves  the  right  to  reject  the  sales  made 
by"  Crawford.  It  will  also  be  observed  that 
the  letter  upon  the  subject  of  Crawford's  au- 
thority In  the  premises,  as  to  the  contents  of 
which  opponents'  counsel  proposed  to  testify, 
was  not  produced,  nor  was  there  produced 
any  answer  to  such  letter,  by  Paul  Jones  & 


Co.,  and  yet  It  is  apparent  that  whatever  an- 
thorlty  Crawford  had  was  conferred  upon 
him  by  written  communications.  Upon  the 
other  hand,  the  whisky  in  question  was  ship- 
ped, not  to  Crawford,  to  be  by  him  turned  over 
to  Hamilton,  but  direct  to  Ebunllton,  so  that 
the  delivery  was  made  in  Kentucky.  Under 
these  circumstances,  we  are  of  opinion  that 
the  opponents  failed  to  administer  the  proof 
necessary  to  establish  the  privilege  claimed 
by  them. 

The  city  of  New  Orleans  claims  $50,  and  a 
tax  privilege  therefor,  on  the  proceeds  of  cer- 
tain "counters,  fixtures,  wooden  partitions," 
etc.,  found  In  the  premises  No.  160  Common 
street  This  claim  is  based  on  an  assess- 
ment on  "merchandise  or  stock  In  trade,"  and 
the  learned  counsel  representing  the  city 
argues  that  such  an  assessment  entitles  the 
city  to  a  privilege  on  the  proceeds  of  the 
"connters,  fixtures,  and  wooden  partitions," 
which  were  sold  separately  at  his  request. 
It  is  true,  as  he  says,  that  article  233  of  the 
constitution  mentions  only  movables  and  im- 
movables, as  general  divisions  of  property  for 
purposes  of  taxation,  but  it  does  not  preclude 
subdivisions  such  as  are  necessary  to  make 
an  assessment  Intelligible.  And  the  very  bill 
upon  which  the  opponent  sues  subdivides 
movable  property  as  follows,  to  wit:  "Hor- 
ses, cows,  etc.;  vehicles;  merchandise  or 
stock  In  trade;  money  at  interest  capital,  bUIs 
receivable;  money  in  possession;  shares  of 
stock;  furniture,  etc.;  statuary,  paintings, 
etc.;  diamonds,  Jeweliy,  etc.;  stock  or  inter- 
est in  water  craft;  trackage,  etc.,  of  rail- 
roads; Judgments,  suits,  and  causes  of  ac- 
tion; franchises,  patents,  copyrights,  trade- 
marks, privileges,  and  charters;  all  canals  and 
other  ways  of  communication;  bonds  of  all 
kinds."  It  would  hardly  be  claimed  that  up- 
on a  bill  containing  such  an  enumeration,  an 
assessment  upon  "horses,  cows,  etc.,"  would 
entitle  the  city  to  a  privilege  upon  the  pro- 
ceeds of  "vehicles,"  or  that  an  assessment  up- 
on "diamonds,  Jewelry,  etc.,"  would  apply  to 
"bonds  of  all  kinds";  nor,  unless  we  distort 
the  meaning  of  the  very  commonplace  words 
"merchandise  or  stock  In  trade,"  do  we  think 
that  they  could  be  made  to  apply  to  either 
"counters,  fixtures,  or  wooden  partitions." 
If  BO,  then  with  equal  propriety  they  could  be 
applied  to  the  machinery  of  a  planing  mill  or 
sash  factory,  to  the  plate-glass  show  windows 
of  a  Jewelry  store,  and.  as  far  as  we  can  see, 
to  the  building  In  which  a  merchant  conducts 
his  business;  and  the  words  "merchandise  or 
stock  in  trade"  would  lose  the  value  which 
they  now  have,  in  that  they  distinguish  cer- 
tain things  from  other  things  which  also  have 
specific  names  or  terms  to  designate  and  dif- 
ferentiate them.  The  estate  Is  entirely  insol- 
vent; otherwise,  we  might  change  the  Judg- 
ment rejecting  this  claim  into  a  Judgment  rec- 
ognizing It  as  an  ordinary  debt,  or  dismissing 
it  as  in  case  of  nonsuit.  As  the  matter 
stands,  we  will  affirm  the  Judgment  appeal- 
ed from.    For  these  reasons,  we  are  of  opln- 
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ion  that  the  oppositlong  of  Paul  Jones  &  Co. 
and  of  the  city  of  New  Orleans  are  not  well 
founded,  and  that  the  Judgment  of  the  court 
a  qua  was  correct,  and  It  Is  accordingly  af- 
firmed. 

(61  La.  Ann.  1028) 

LIVERPOOL  &  L.  &  G.  INS.  CO.  ▼.  BOARD 

OP  ASSESSORS  et  al.    (No.  12,826.)i 

(Supreme  Court  of  Louisiana.    Jan.  9,  1899.) 

TAXATION   OP  NONRKSroBNTS— DEBTS— SITUS. 

1.  Taxes  imposed  on  a  nonresident,  whose  prop- 
erty is  not  in  the  state,  is  null,  as  tax  laws  can 
haTe  no  extraterritorial  effect. 

2.  Debt  due  to  a  nonresident  (still  in  noncon- 
crete  form)  has  its  situs  at  the  domicile  of  the 
creditor,  and  not  at  the  domicile  of  the  debtor. 

(Syllabns  by  the  Court.) 

Appeal  from  civil  district  court,  parish  of 
Orleans;  Frederick  D.  King,  Judge. 

Suit  of  the  Liverpool  &  London  &  Olobe 
Insurance  Company  against  the  board  of  as- 
sessors and  others.  Judgment  for  plaintiff. 
Defendants  appeaL    Affirmed. 

Francis  0.  Zacharie,  for  appellants  tax  col- 
lector and  tN>ard  of  assessors.  James  J.  Mc- 
Loughlin,  Asst  City  Atty.,  for  appellant  city 
of  New  Orleans.  Saunders  &  Miller  and  B. 
W.  Huntington,  for  appellee. 

BBBAUX,  J.  Plaintiff  brought  this  suit 
to  have  the  assessment  of  Its  "credits"  can- 
celed for  the  year  1887.  Plaintiff  was  as- 
sessed for  money  loaned  on  Interest,  all  "cred- 
its," and  all  bills  receivable  for  money  loaned 
or  advanced,  or  for  goods  sold,  and  all  "cred- 
its" of  any  description.  We  understand  that 
the  issues  now  relate  to  the  assessment  of 
"debts"  that  were  due '  for  premiums,  and 
that  the  other  items  of  property  assessed  do 
not  give  rise  to  any  question  for  our  decision. 

The  plaintiff  corporation  has  no  domicile 
in  this  state,  but  it  has  a  resident  board  of  di- 
rectors, a  resident  secretary,  and  an  assistant 
secretary.  The  latter  is  secretary  of  the 
board,  but  not  of  the  company.  They  are  an 
advisory  board  to  the  home  board.  The  resi- 
dent secretary,  it  appears,  manages  the  busi- 
ness, and  renders  his  accounts,  and  makes  re- 
mittances to  plaintiff.  The  company  complied 
with  the  requirements  of  Act  No.  245  of  1897, 
by  opening  an  office  In  this  state  for  the  pur- 
poses stated  In  the  article  of  the  Code.  The 
position  of  plaintiff  Is  that  credits  due  the 
company  for  uncollected  premiums  are  only 
taxable  at  the  domicile  of  the  company.  This 
is  controverted  by  the  defendants,  who  urge. 
In  substance,  that  the  plaintiff's  "credits"  fall 
within  the  grasp  of  the  revenue  law  adopted 
In  1890,  taxing  the  property  of  nonresidents. 

The  whole  theory  of  taxation,  under  the 
constitution  of  1879,  which  governs  in  this 
case,  was  based  on  the  idea  that  the  taxes 
were  a  property  tax,  and  that  the  property 
assessed  should  be  seized  and  sold  to  satisfy 
the  taxes  for  which  it  was  assessed.    The  old 

1  Rehearing  denied  May  15,  1899. 


method  of  recovering  taxes  by  suit  against 
the  debtor  was  abolished,  and  in  its  place  the 
constitution  ordained  that  the  property  as- 
sessed should  be  seized  and  sold  for  the  taxes. 
No  great  difficulty  should  now  arise  in  as- 
sessing and  collecting  the  taxes  on  every  item 
of  property  stated  in  the  revenue  act  aa  sub- 
ject to  taxation. 

Now,  as  to  debts:  A  mere  debt— a  prom- 
ise to  pay— has  no  value  within  the  limits  of 
the  state.  If  It  be  due  to  one  not  domiciled  in 
the  state.  Its  value  Is  at  the  domicile  of  the 
creditor,  where  It  has  its  situs.  It  Is  not 
property,  save  at  the  domicile  of  the  creditor. 
If  assessed  and  sold  for  taxes,  we  are  inclined 
to  think  that  the  titie  would  be  greaUy  want- 
ing In  essentials  to  a  perfect  legal  tide.  If 
treated  and  considered  as  a  license  tax  for 
carrying  on  business,  collection  may  be  ef- 
fected perhaps,  but  that  would  only  prove 
that  the  proposition  Is  correct;  for  a  license 
tax  is  not  a  property  tax.  The  opinion  from 
which  we  will  quote  in  a  moment  is  broader 
In  Its  scope  than  needful  to  sustain  our  view. 
The  facts  are  in  that  case  an  attempt  was 
made  to  tax  foreign  creditors.  The  court  de- 
cided against  It,  and  held  that  the  debts  owed 
by  individuals  are  not  property  of  the  debtor 
In  any  sense;  that  they  are  promises,  obliga- 
tions, duty,  and  only  possess  value  in  the 
hand  of  the  creditors,  where  they  are  prop- 
erty, and  in  whose  hands  they  may  be  taxed. 
"To  call  debts  property  of  the  debtors  Is  a 
misuser  of  terms."  "Debts  have  no  situs 
separate  from  the  domicile  of  the  creditor. 
This  principle  might  be  supported  by  citations 
from  numerous  adjudications,  but  authorities 
could  not  add  to  the  manifest  truth."  Jus- 
tice Fields,  organ  of  the  court  in  Railroad  Co. 
▼.  Pennsylvania,  15  Wall.  300.  This  question 
of  taxing  "credits"  was  considered  by  Mr. 
Cooley.  He,  in  language  not  ambfguous, 
gives  it  as  his  opinion  that  debts  owing  to 
foreign  creditors  by  Individuals  are  not  taxa- 
ble at  the  domicile  of  the  debtor.  C'Ooley, 
Tax'n,  p.  16.  Upon  the  same  subject,  we  ex- 
tract from  the  book  of  another  commentator: 
"A  debt  not  evidenced  by  negotiable  paper,  ac- 
cording to  our  view,  may  be  taxed  at  the  resi- 
dence of  the  debtor;  according  to  another 
view,  at  the  residence  of  the  creditor."  "The 
weight  of  authority  sustains  the  latter  view." 
Burroughs,  Tax'n,  p.  41.  "The  situs  of  the 
debt  is  the  creditor's  domicile."  Whart 
Oonfl.  Laws,  {  80.  "Debts  have  no  other 
situs  than  the  residence  of  their  owners." 
Desty,  Tax'n,  p.  326.  The  decisions  of  this 
court  have  repeatedly  held  that  "credits" 
have  their  situs  at  the  domicile  of  the  creditor, 
as  will  be  seen  by  the  following  extracts: 
"The  tax  collector  affirms  the  validity  of  the 
tax  on  the  ground  that  section  10  of  Act  No. 
98  of  1886  directs  that  movable  property  shall 
be  assessed  in  the  parish  where  it  is  located. 
This  applies  to  tangible  movables,  but  not  to 
Incorporeal  rights  generally,  which  follow  the 
person  of  the  owner,  and  are  not  susceptible  of 
physical  location.    It  is  well  setUed  that  the 


Digitized  by 


Google 


I».) 


IJYEBPOOL  as  L.  as  G.  ISTS.  CO.  v.  fiOABD  OF  ASSESSOBa 


d71 


altns  of  a  debt,  as  property,  Is  at  the  domicne 
of  the  creditor,"— citing  Murray  v.  Charleston, 
96  U.  S.  433;  Railroad  Co.  v.  Pennsylranla,  15 
Wall.  300;  and  Cooley,  Tax'n,  p.  16.  Justice 
Fenner  was  the  organ  of  the  court  in  the  case 
from  which  we  have  just  quoted.  Meyer  ▼. 
Pleasant,  41  La.  Ann.  646,  6  South.  258.  It 
is  well  to  bear  in  mind  that,  under  the  reve- 
nne  law  of  1886,  "debt"  was  Included  as  prop- 
erty subject  to  taxation.  This  decision  was 
rendered  in  June.  In  December  of  the  same 
year.  Justice  Pccbfi,  as  the  organ  of  the  court, 
in  Barber  Asphalt  Pav.  Co.  t.  Olty  of  New 
Orleans,  41  La.  Ann.  1015,  6  South.  794, 
said:  "In  the  case  of  Meyer  r.  Pleasant,  41 
La.  Ann.  646,  6  South.  258,  hereinabove  re- 
ferred to,  it  was  held,  in  harmony  with  set- 
tled Jurisprudence,  that  the  situs  of  a  debt  Is 
at  the  domicile  of  the  creditor."  Also:  "Andi 
on  that  subject,  it  Is  beyond  question  the  right 
of  a  corporation,  as  well  as  of  a  natural  per- 
son, to  have  a  legal  domicile,  and  that  domicile 
Is  in  the  state  where  it  was  incorporated. 
With  the  leave  of  other  states,  a  corporation 
can  extend  Its  operations  to  other  states,  but 
It  does  not  thereby  acquire  a  new  domicile  in 
every  state  In  which  It  does  business.  It  re- 
tains the  domicile  of  its  birth,  and,  like  nat- 
ural persons,  It  Is  at  that  domicile  that  its  ob- 
ligations for,  and  its  liability  to,  taxation  for 
debts,  or  other  incorporeal  rights  which  .  It 
owns,  must  be  tested  and  settled,"— citing 
Railroad  Co.  v.  Koontz,  104  V.  S.  11,  and  Yuba 
Co.  T.  Mining  Co.,  82  Fed.  163.  Again,  the 
court  In  that  catie.  In  substance,  says  that  the 
coiiMratlon  was  a  foreign  one,  and  continued 
as  a  foreign  corporation,  without  any  change 
In  its  status  grrowing  out  of  its  compliance 
with  artlde  236,  Const  1879.  The  question 
came  up  again  In  1892.  Justice  Fenner, 
whose  opinion  Is  entitled  to  great  weight, 
particularly  In  view  of  the  fact  that  he  had 
considered  the  question  in  Meyer  v.  Pleasant, 
dted  supra,  was  the  organ  of  the  court,  and 
said:  "There  is  no  doubt  of  the  legislative 
power  to  modify  the  rule  of  comity  mobllla 
personam  sequnntur  In  many  respects.  Mova- 
bles, having  an  actual  situs  In  the  state,  may 
be  taxed  there,  though  the  owner  be  domiciled 
elsewhere.  Even  debts  may  assume  such  con- 
crete form  In  the  evidences  thereof  that  they 
may  be  assessed  when  such  evidences  are 
situated  In  the  state,  as  in  the  case  of  bank 
notes,  *  *  *  bills  of  exchange,  or  bonds. 
But  as  to  mere  ordinary  debts,  reduced  to 
no  such  concrete  forms,  they  are  not  capable 
of  acquiring  any  situs  distinct  from  the  domi- 
cile of  the  creditor,  and  no  legislative  power 
exists  to  change  that  situs,  so  far  as  nonresi- 
dent creditors  are  concerned.  As  said  by  the 
supreme  court  of  the  United  States:  To  call 
debts  "property"  of  the  debtors  is  simply  to 
misuse  terms.  AH  the  property  there  can  be. 
In  the  nature  of  things.  In  debts,  belongs  to 
the  creditors  to  whom  they  are  payable,  and 
follows  their  domicile,  wherever  they  may  be. 
The  debts  can  have  no  locality. separate  from 
the  parties  to  whom  they  are  due.' "    Bailey 


T.  Board,  44  La.  Ann.  760,  11  South.  93.  In' 
the  case  of  Clason  v.  City  of  New  Orleans, 
46  La.  Ann.  1,  14  South.  306,  this  court  said: 
"Under  the  principles  enunciated  In  these 
cases,  the  fact  that  the  plalntlS  has  a  resident 
clerk  acting  for  It  in  the  city  of  New  Orleans, 
and  that  It  has  an  office  and  pays  a  license 
there.  Is  unimportant  For  the  purpose  of  a 
determination  of  the  issue  Involved  herein, 
we  have  to  deal  with  the  plaintiffs  as  non- 
residents, and.  In  so  dealing  with  them,  we 
are  of  the  opinion  that  the  Judgment  of  the 
lower  court  Is  correct."  The  court  In  this 
case  held,  substantially,  that  the  credit  owing 
to  a  foreign  firm  Is  not  subject  to  taxation. 
In  State  v.  Board  of  Assessors,  47  La.  Ann.- 
1646,  18  South.  519,  the  court  held:  "But  it 
has  never  been  decided  that  tangible  personal 
property  could  not  be  assessed  at  the  owner's 
domicile,  notwithstanding  its  actual  situs  was 
abroad,  in  some  other  state  or  country,"— a 
proposition  not  before  us  at  this  time.  If 
it  were,  it  would  meet  with  our  entire  ap- 
proval. There  is  no  question  here  of  the 
situs  of  personal  property  which  has  a  visi- 
ble existence,  as  stated  In  the  case  from  which 
we  have  quoted.  This  was  not  a  case  In- 
volving a  "mere  ordinary  debt"  as  subject  to 
taxation.  The  other  cases  decided  by  this 
court  subsequent  In  date,  made  no  question  of 
the  right  to  assess  tangible  movables.  The 
court  said  In  one  of  the  cases:  'The  defend- 
ants cite  the  case  of  Clason  v.  City  of  New 
Orleans,  46  La.  Ann.  1,  14  South.  306,  to  sus- 
tain their  contention.  The  decision  In  Liver- 
pool &  L.  A  O.  Ins.  Co.  ▼.  Board  of  Assessors^ 
44  la.  Ann.  760,  11  South.  91,  Is  of  more 
direct  application."  The  decision  gave  full 
recognition  to  the  exception  from  taxation  here 
of  debts  due  the  foreign  corporations,  but 
maintained  the  assessment  on  the  cash  of  the 
company  necessary  here  for  its  business  pur- 
poses. The  principle  of  the  decision  in  Blue- 
fields  Banana  Co.  v.  Board  of  Assessors,  49 
La.  Ann.  43,  21  South.  627,  applies  to  this  case. 

We  cannot  hold  that  cash  thus  liable  to  tax- 
ation Is  exempted.  There  Is  no  question  In 
the  case  before  us  for  decision  of  cash,  which 
is  undeniably  a  tangible,  movable,  subject  of 
taxation. 

The  defense  urges  that  the  doctrine  mobllla 
sequuntur  personam  is  subject  to  so  many  ex- 
ceptions that  It  can  be  applied  only  In  the 
simplest  cases,— a  proposition  to  which  we 
have  not  the  least  objection  to  offer.  It  Is 
unquestionably  true.  None  the  less  It  does 
not  apply  In  the  following  case:  Let  us  sup- 
pose. If  a  person  domlelled  In  England  binds 
himself  to  Insure  an  owner  of  property  who 
has  a  domicile  in  this  State,  on  condition  that 
the  ovmer  pays  him  an  amount  fixed  within 
a  stipulated  time,  the  promise  to  pay  of  the 
assured  for  this  Insurance  would  not  be  sub- 
ject to  taxation  in  this  state.  For  the  same 
reason,  the  assured's  promise  to  pay  In  the 
case  now  before  us  for  decision  Is  not  sub- 
ject to  taxation  here. 

The  defense  also  urges  that  the  decisions 
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of  Meyer  t.  Pleasant,  41  La.  Ann.  646,  6 
South.  258,  and  Barber  Asphalt  Pay.  Co.  t. 
City  of  New  Orleans,  41  La.  Ann.  1015,  6 
South.  794,  do  not  sustain  subsequent  de<d- 
Bions,  because,  under  the  tax  acts  of  1886  and 
1888,  there  were  no  provisions  in  conflict  with 
the  doctrine  mobllla  sequuntur  personam.  In 
former  law,  1.  e.  law  of  1886,  all  "credits" 
were  subject  to  taxation  due  by  any  "person, 
company,  association,  or  corporation  In  and 
out  of  this  state,"  and  all  "credits"  held,  con- 
trolled, or  administered  by  "agents"  and  oth- 
ers In  this  state.  Section  1  of  the  act,  as  In 
the  act  of  1890.  The  revenue  law  enacted  In 
1888  is  substantially  the  same,  and  was  not 
.less  broad  In  Its  scope  than  the  act  of  1890. 
Tn  the  law,  requiring  "debts"  owed  by  the 
foreigners  to  be  assessed  for  taxation,  as  we 
take  it,  was  Intended  for  all  such  debts  as 
are  evidenced  by  note  or  by  mortgage,  or  that 
are  In  such  other  concrete  form  as  render  It 
possible  to  subject  them  to  taxation  under  the 
present  laws.  No  attempt  has  been  made 
since  the  cited  decisions  were  rendered  to 
localize  "debts,"  or  "open  accounts,"  such  as 
those  upon  which  the  taxes  are  now  claimed. 
The  state  of  Louisiana  possesses  Jurisdiction 
for  purposes  of  taxation,  under  ];H%sent  laws, 
over  Ixmds  owned  by  corporations  actively 
within  the  state,  without  regard  to  the  own- 
er's demands;  also.  Judgments,— such  bonds 
and  Judgments  being  in  themselves  property 
which  may  have  a  situs  away  from  the  own- 
er's domicile.  Aa  to  "open  accounts"  with  a 
foreign  company,  for  such  protection  as  It 
may  offer,  the  law  to  date  has  not  localized 
them  so  as  to  render  it  possible  to  assess  them 
here  and  sell  them  for  taxes.  While  it  may 
be  that  a  domicile  in  the  state  as  to  these  ac- 
coxmts  may  well.be  required  as  a  condition 
precedent  to  a  foreign  company's  business  in 
the  state,  they  cannot,  in  our  view,  be  as- 
sessed here  as  foreign  "credits,"  under  the 
wording  of  the  present  law. 

We  have  reviewed  the  decisions  of  the  su- 
preme court  of  the  United  States  of  date  com- 
paratively recent,  which  the  defense  contends 
shows  a  change  in  the  Jurisprudence  since  the 
decision  rendered  in  15  Wall.,  before  cited. 
We  found  In  the  first  case  reviewed  that  the 
company  sought  to  be  taxed  was  a  corpora- 
tion created  by  the  commonwealth  of  Ken- 
tucky for  the  purpose  of  erecting  a  railroad 
bridge,  with  Its  approaches,  over  the  Ohio 
river,  between  the  city  of  Henderson,  In  Ken- 
tucky, and  the  Indiana  shore.  The  court  held 
that  the  tax  controversy  was  nothing  more 
than  a  tax  on  tangible  property  of  the  com- 
pany in  Kentucky,  consisting  of  tax  fran- 
chise. The  company  was  a  Kentucky  com- 
pany, and,  under  the  revenue  law  of  the  state, 
tax  is  levied  on  the  home  company,  1.  e.  "on 
all  property  of  corporations  organized  under 
the  laws  of  the  state,  whether  such  property 
be  in  or  out  of  the  state,  including  the  in- 
tangible property  of  such  corporations,"  which 
property,— that  is,  the  intangible  property,— 
whether  situated  In  or  out  of  the  state,  shall 


be  considered  and  estimated  In  fixing  the 
value  of  the  corporate  franchise,  as  we  under- 
stand all  property,  tangible  or  Intangible,  of 
home  companies.  This  decision  sustains  our 
view.  The  franchise  and  other  intangible 
property  it  holds  is  subject  to  taxation  at 
the  domicile  of  the  owner,— where  It  lias  situs. 
Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S. 
150,  17  Sup.  Ct  532.  Another  case  of  the 
same  court,  from  which  the  defense  quotes, 
was  an  Ohio  caae.  It  purports  to  provide  for 
a  tax  upon  "property  within  the  state  of 
Ohio,"  and  a  mode  of  assessment  to  ascertain 
the  value  of  the  property  in  Ohio,  and  not  to 
assess  Intangible  property,  having  its  situs  in 
another  state.  Express  Co.  v.  Auditor,  166 
U.  S.  223,  17  Snp.  Ct.  305.  We  take  it  that 
the  supreme  court  of  the  United  States,  In 
Horn  SUver  Mln.  Co.  v.  State,  148  U.  S.  315, 
12  Sup.  Ct  403,  was  concerned  with  the  ques- 
tion of  a  franchise,  and  found,  under  the  law 
of  New  York,  that  the  company  was  bound 
for  the  tax  upon  its  franchise  property,  which 
the  courts  have  repeatedly  held  has  a  situs 
within  the  limits  of  the  state  by  which  it  was 
granted.  We  find  no  error  in  the  judgment 
It  is  affirmed. 

NIOHOLLS,  0.  J.,  absent 


(a  La.  Ann.  USD 

STATE  ex  rd.  ORE3CO  v.  RIGHTOR,  Judge. 

(No.  13,116.)! 

(Supreme  Court  of  Louisiana,    April  3,  1889.) 

SAI.B  PENDINO  rORECLOSUBBt-EFFBCT— 
INJUNCTION. 

1.  Proceedings  of  foreclosure  were  pending 
when  the  mortgage  debtor  sold  the  property  mort- 
gaged to  relator,  who  sued  out  a  writ  of  man- 
damns  to  compel  the  district  judge  to  grant  him 
an  injunction  on  grounds  already  passed  upon 
by  the  district  court,  and  from  which  no  sua- 
pensive  appeal  was  taken. 

2.  Daring  the  pendency  of  foreclosure  proceed- 
ings, the  debtor  cannot  convey  the  property  mort- 
gaged to  the  prejudice  of  plaintiff  in  the  proceed- 
ings. The  injunction  prayed  for,  if  granted, 
would  be  prejudicial  to  plaintiff's  rights. 

3.  Rdator  was  without  a  right  of  action,  aa 
he  was  not  a  third  person,  and,  consequently, 
the  refusal  of  the  injunction  was  within  the  dis- 
cretion of  the  district  court.  Bank  v.  Webre,  11 
South.  706,  44  La.  Ann.  1081;  State  v.  Rost,  23 
South.  978,  60  La.  Ann.  —  (not  yet  offlcially 
reported). 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
Frank  Greco,  for  writs  of  certiorari,  man- 
damus, and  prohibition.    Denied. 

Theodore  (3otonio,  for  relator.  El  Howard 
McCaleb  and  Dlnkelsplel  &  Hart,  for  respond- 
ent 

BREAUX,  J.  The  respondent  Judge  hav- 
ing refused  to  grant  a  writ  of  injunction  to 
relator,  and  having  also  refused  to  grant  an 
appeal,  the  relator  applies  for  writs  of  cer- 
tiorari, mandamus,  and  prohibition  to  compel 
the  Judge  to  grant  him  the  application  for 

1  Beheariog  denied  May  29,  1899. 
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an  Injanctlon,  and  fix  the  amonnt  of  the 
bond  for  an  Injunction;  or.  In  the  alternative, 
to  compel  the  Judge  to  grant  to  relator  an 
appeal  from  the  order  refusing  to  grant  the 
injunction  suspensive,  upon  relator  furnishing 
bond  according  to  law.  He  also  prayed  for  a 
writ  of  prohibition  to  restrain  and  prohibit 
the  Judgment  creditor  from  proceeding  fur- 
ther In  foreclosing  her  mortgage.  Belator  sets 
forth  at  some  length  that  Mrs.  Mary  Stempel, 
guardian,  had  caused  relator's  property  to 
be  seized,  and  that  she  had  no  right  to  pro- 
ceed with  the  seizure.  The  relator  asserts 
that  he  bought  this  property  on  the  15th  of 
August,  1898,  by  act  before  Theodore  Cotonio, 
notary,  from  Edward  Fulton  and  others.  He 
avers  that  his  vendors,  Edward  Fulton  and 
others,  received  their  title  from  Elizabeth 
Flynn,  from  whom  they  Inherited.  Relator 
alleges  that  the  Judgment  of  Mrs.  Stempel, 
guardian,  obtained  against  Edward  Fulton 
and  others,  was  never  recorded,  and  that  she 
never  recovered  any  Judgment  against  Ed- 
ward Fiilton,  but  that,  on  the  contrary,  her 
claim  against  Edward  Fulton  has  been  dis- 
missed; that  his  interest  exceeded  half  of  the 
ownership  of  the  property,  and  that,  in  addi- 
tion, he  was  the  usufructuary  of  the  remain- 
ing portion;  that,  In  matter  of  Mrs.  Stem- 
pel  against  J.  C.  Fulton,  William  F.  Fulton, 
and  Edward  Fulton,  the  appeal  has  been  tak- 
en by  the  latter,  and  that  It  is  still  pending; 
that  the  claim  of  Mrs.  Stempel,  guardian.  Is 
prescribed;  and,  finally,  that  the  Judgment 
was  null  and  void,  because  rendered  without 
citation.  On  the  other  hand,  the  respondent 
Judge,  In  his  return,  sets  forth,  In  substance, 
that  tile  relator's  statement  of  facts  Is  not 
correct;  and  he  states  specifically  that  the 
application  for  an  Injunction  was  frivolous, 
and  made  only  for  delay,  and,  for  that  rea- 
son, he  refused  to  grant  an  Injunction,  and, 
after  the  refusal,  he  declined  to  sign  an  order 
for  appeal;  that  every  one  of  the  grounds 
urged  by  the  relator  has.  In  one  way  or  the 
other,  been  litigated,  and  has  been  decided 
against  the  position  taken  by  relator;  that 
the  only  remaining  issues  to  be  heard  (be- 
cause it  may  be  that  they  have  not  heretofore 
been  finally  disposed  of)  are  those  now  plead- 
ed in  the  case  pending  upon  a  devolutive  ap- 
peal; that  ta  order  to  obtain  delay,  relator 
pleaded  for  the  injunction,  to  which  we  have 
Just  referred. 

1.  The  grounds  set  forth  by  the  relator  are 
manifestly  not  tenable,  and,  In  our  view,  the 
district  Judge  properly  refused  to  grant  the 
injunction.  The  record  shows  that  citations 
were  dniy  served  and  Judgment  rendered 
against  relator,  and  that  the  plea  of  prescrip- 
tion was  heretofore  passed  upon  also.  It  ap- 
pears from  this  that  relator's  application  is 
not  sustained  by  the  facts.  Relator  sought  to 
avoid  the  effect  of  the  decision  heretofore  ren- 
dered contradictorily  between  Mrs.  Stempel, 
guardian,  and  the  Fultons  (the  latter,  we  have 
seen,  are  the  relator's  authors).  Stempel  v. 
Fulton,  51  La.  Ann.  — ,  25  South.  270,  in  re 


Fulton  applying  for  certiorari  or  writ  of  re- 
view. When  relator  bought  the  property  from 
the  mortgage  debtor,  proceedings  to  foreclose 
the  mortgage  had  already  been  Instituted 
against  the  mortgage  debtor.  The  law  pro- 
hibiting a  sale  made  with  a  view  of  thwart- 
ing legal  proceedings,  as  here  attempted,  is 
quite  plain.  This  case,  we  think,  falls  within 
the  terms  of  the  law,  which  reads:  "•  •  * 
Nor  shall  it  be  lawful  for  debtors  or  third 
possessors  of  property,  subject  to  mortgage  of 
any  kind,  to  transfer  or  alienate  such  property 
pending  an  action  to  enforce  the  mortgage; 
and  any  transfer  or  alienation  made  in  con- 
travention of  the  provisions  of  this  article, 
shall  have  no  effect  •  •  *"  Act  No.  3, 
Acts  1878. 

2.  If  an  Injunction  were  granted  In  this 
case  as  prayed  for  by  relator,  the  only  result 
would  be  that,  temporarily  at  least,  effect 
would  be  given  to  an  act  which  the  statute 
provides  shall  have  no  effect  If  there  was 
any  doubt  about  the  character  of  the  litiga- 
tion, there  might  be  some  room  to  grant  an 
injunction,  but  not  the  least  question  arises 
in  this  case  which  has  not  been.  In  one  way 
or  another,  heretofore  urged  by  relator's  au- 
thors and  passed  upon.  Where  it  is  manifest 
that  an  injunction  has  no  sufficient  grounds 
to  stand  upon.  It  Is  within  the  discretion  of 
the  trial  court  to  refuse  to  grant  it  Bank  v. 
Webre,  44  La.  Ann.  1081,  11  South.  706;  State 
V.  Rest,  50  La.  Ann.  905,  23  South.  97& 

3.  Relator  Is  not  In  law  a  third  person.  It  Is 
as  If  defendants  themselves,  in  the  foreclosure 
proceedings,  were  attempting  to  sue  out  an 
Injunction,  and  thereby  obtain  delays  in  mat- 
ter of  foreclosure  proceedings.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  rule 
nisi  heretofore  issued  In  this  case,  and  plain- 
tilTs  demand,  as  set  forth  in  his  application 
for  writs  of  certiorari,  prohibition,  and  man- 
damus, is  rejected. 


(SI  La.  Ann.  USS) 
ONG-HILLBR  CO.,   Limited,   v.   FIDELITY 
&  DEPOSIT  CO.  OF  MARYLAND 
et  aL    (No.  12;880.> 
(Supreme  Court  of  Txitiisiana.     April  17,  1899.) 
APPEAIf-JURISDICTION— DISMISSAU 
This  court   being  without  jurisdictioD,   th«. 
appeal  is  diamiised. 
(Syllabos  by  the  Court.) 

Appeal  from  civil  district  court  parish  ot 
Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  the  Ong-Hlller  Company,  Lim- 
ited, against  the  Fidelity  &  Deposit  Company 
of  Maryland  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Dismissed. 

Piunell  M.  Mllner,  for  appellant  Surety 
Co.  J.  Zach  Spearing,  for  appellant  Mutual 
Building  &  Homestead  Ass'n.  Saunders  & 
Miller,  for  appellee.  Edwin  T.  Merrick, 
amicus  cnrlse. 

BREAUX,  J.  Plaintiff  sued  the  defendants 
for  building  materials  sold  to  builders  for  use 
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ta  the  construction  of  a  building  for  the  Mu- 
tual Building  &  Homestead  Association.  De- 
fendant the  Mutual  Building  &  Homestead 
Association,  answering,  admits  that  it  entered 
Into  a  contract  with  Anderson  &  Allen,  under 
which  they  undertook  to  construct  and  erect 
a  building  for  It;  that  plalntUI  served  an 
attested  account  upon  It  Defendant  denied 
that  It  owed  anything  to  plalntlCF,  and  that 
plaintiff  had  any  privilege  on  its  building; 
that  It  had  paid  the  builders,  Anderson  & 
Allen,  the  full  amount  due  them  under  the 
terms  of  the  contract;  that  to  make  It  re- 
sponsible for  plalntllTB  account,  or  to  give 
him  a  privilege  on  its  account,  would  be  to 
impair  the  obligation  of  Its  contract  with 
Anderson  &  Allen,  and  to  make  It  liable  for 
the  debts  of  a  third  person;  that.  In  so  far 
as  Act  No.  180  of  1894  la  Invoked  to  hold  it 
liable  for  the  claim  of  plalntifT,  the  act  is 
unconstitutional,  for  reason  stated  by  It,  and 
on  the  further  ground  that  the  act  relates  to 
and  embraces  more  than  one  object;  that  they 
are  not  expressed  In  Its  title;  that  the  act  Is 
a  local  and  special  law,  and  that  notice  of 
the  Intention  to  apply  therefor  was  not  pub- 
lished In  the  locality,  as  required  by  article 
48  of  the  constitution;  that  the  Fidelity  & 
Deposit  Company  signed  a  contract  of  surety- 
ship for  Anderson  &  Allen,  by  which  the  lat- 
ter are  bound  to  plalntlfF.  Defendant  the 
Mutual  Building  &  Homestead  Association 
called  the  Fidelity  &  Deposit  Company  In  war- 
ranty. The  latter  filed  an  exception  to  the 
call  In  warranty,  on  the  grounds  that  de- 
fendant the  Fidelity  Company,  called  In  war- 
ranty, was  already  a  party  to  the  suit,  being 
sued  In  soUdo  with  the  Mutual  Building  & 
Homestead  Association;  and,  moreover,  had 
already  been  sued  by  the  Mutual  Building  & 
Homestead  Association  in  a  different  court  of 
concurrent  Jurisdiction,  and  for  the  same 
cause  of  action.  This  exception  was  over- 
ruled, and  the  demand  In  warranty  was  not 
.dismissed.  The  Fidelity  &  Deposit  Company 
then  answered  plaintiff's  demand,  and  plead- 
ed the  violation  of  the  terms  and  conditions 
of  the  bond  given  In  favor  of  the  Mutual 
Building  &  Homestead  Association. 

The  facts  are  that  plaintiff  sold  material 
to  the  firm  of  Anderson  &  Allen;  that  a  bal- 
ance of  $364.20  Is  unpaid.  This  account  was 
served  on  the  owner,  and  registered.  The 
building  was  completed  and  accepted  Jan- 
uary 28,  1896,  and  service  was  made  on  the 
sui-ety  on  the  28th  day  of  April,  1896.  The 
bond  furnished  by  the  contractors,  In  favor  of 
the  Mutual  Building  &  Homestead  Associa- 
tion, as  security  for  the  faithful  performance 
of  their  contract.  Including  the  payment  by 
them  of  their  laborers,  artificers  employed  by 
them,  and  the  material  men  who  furnished 
the  material  used  In  the  work,  and  the  fee 
of  attorney  of  the  Insured,  was  not  recorded, 
as  required  by  Act  No.  180  of  1894.  The  eon- 
tractor  failed  to  pay  the  laborers  and  ma- 
terial men.  Plaintiff,  a  furnisher  of  material 
to  the  contractor  used  in  the  construction  and 


erection  of  a  building  for  the  defendant  the 
Mutual  Building  &  Homestead  Association, 
sued  the  defendant,  as  before  stated,  claim- 
ing the  price  of  materials;  also,  the  fee  of 
attorney  employed  by  the  Mutual  Building  & 
Loan  Association.  The  Judge  of  the  district 
court  held  that  the  Mutual  Building  & 
Homestead  Association  was  not  bound  for  the 
payment  of  plalntifiTs  claim,  based,  as  It 
was,  exclusively  on  the  failure  to  record  the 
contractor's  bond  according  to  Act  No.  180 
of  1894,  but  found  that  by  the  terms  of  the 
bond  the  Fidelity  &  Deposit  Company,  re- 
gardless of  Act  No.  180  of  1894,  was  liable 
to  the  plaintiff  for  the  amount  proved.  This 
did  not  Include  the  fee  of  attorney.  From 
that  Judgment  the  Mutual  Building  &  Home- 
stead Association  appeals,  and  complains  of 
the  Judgment  being  erroneous,  in  so  far  as  it 
dismisses  its  claim  for  the  fee  of  attorney. 
The  Fidelity  &  Deposit  Company  also  appeal- 
ed. 

Plaintiff,  on  appeal,  In  the  brief  sets  forth 
that  Act  No.  180  of  1894  is  consUtutlonal,  and 
therefore  the  Judgment  of  the  lower  court 
should  be  amended  by  giving  plaintiff  Judg- 
ment against  the  owner  as  well  as  against 
the  surety,  but  that.  If  the  act  la  held  un- 
constitutional, still  the  surety  and  the  owner 
who  executed  the  bond  in  order  to  comply 
with  the  statute,  and  who  thereby  Induced 
the  material  man  to  sell  bis  goods  under  the 
belief  that  he  was  protected  by  the  statutory 
bond,  are  estopped,  as  against  the  material 
man,  from  contesting  that  he  Is  secured  by 
law.  We  have  already  noted  that  the  only 
amendment  of  Judgment  asked  for  by  appel- 
lee the  building  association  on  appeal  is  an 
amendment  in  order  that  $50  may  be  recover- 
ed by  it  (the  Mutual  Building  &  Homestead 
Association)  against  the  Fidelity  &  Deposit 
Company,  called  in  warranty.  No  constitu- 
tlonal  question  as  to  the  fee  of  attorney  Is 
here  Involved.  Defendant  asks  for  a  fee  to 
be  paid  by  warrantor.  The  latter  denies  its 
indebtedness  of  other  issues.  It  Involves  a 
mere  question  of  fact  The  court  being  with- 
out Jurisdiction  as  relates  to  this  claim,  the 
appeal  of  the  Mutual  Building  &  Homestead 
Association  Is  dismissed.  Passing  to  the  ar- 
gument of  plaintiff  and  appellee,  as  contained 
In  the  brief,  claiming  that  It  Is  entitled  to 
Judgment  against  the  Mutual  Building  & 
Homestead  Association  as  well  as  against  the 
Fidelity  &  Deposit  Company,  It  Is  not  sustain- 
ed hy  an  answer  to  the  appeal,  or  any  ap- 
plication whatever.  In  due  form,  for  the 
amendment  of  the  Judgment.  This  being  the 
case,  no  amendment  of  the  Judgment  can  be 
made,  In  so  far  as  It  is  concerned.  This 
brought  us  to  an  examination  of  the  grounds 
set  forth  by  defendant  the  Fidelity  &  De- 
posit Company,  appellant  After  an  exam- 
ination of  these  grounds,  we  concluded  that, 
as  relates  to  its  pleadings,  the  Fidelity  &  De- 
posit Company  is  in  the  same  situation  in  this 
case  as  It  was  in  the  case  of  Central  Mfg. 
&  Lumber  Co.  Y.  Mutual  Building  &  Home- 
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■tead  ABS'n,  25  Soath.  638.  For  reasons  as- 
signed in  that  case,  this  appeal  here  la  dis- 
missed. 

On  Application  for  Behearlng. 

(Mar  20,  1S89.) 

Appellant  applied  for  a  revision  or  amend- 
ment of  our  decree,  that  it  may  be  made 
abundantly  clear  that  the  court  did  not  pass 
npoil  the  merits  of  the  case,  but  dismissed  the 
appeal  for  want  of  Jurisdiction.  In  this  case 
we  wrote  a  complete  statement,  and  Immedi- 
ately after  arrived  at  the  conclusion  that  this 
court  was  without  Jurisdiction  of  the  question 
presented.  The  statement  of  the  case  may 
perhaps,  on  hasty  reading,,  lead  to  the  infers 
ence  that  there  was  some  Intention  to  pass 
upon  the  issues  on  the  merits.  The  following, 
copied  from  our  opinion,  shows,  we  think,  that 
the  inference,  if  reached.  Is  unfounded:  "After 
an  examination  of  these  grounds,  we  con- 
cluded that,  as  relates  to  its  pleadings,  the 
Fidelity  &  Deposit  Company  Is  in  the  same 
situation  in  this  case  as  it  was  In  the  case 
»f  Central  Mfg.  &  Lumber  Co.  t.  Mutual 
Bnilding  &  Homestead  Ass'n,  25  South.  638." 
That  case  was  dismissed  by  this  court  for 
want  of  Jurisdiction.  Our  decree  In  the  case 
here  reads:  "For  reasons  assigned  in  that 
case,  this  appeal  Is  dismissed."  The  syllabus 
reads:  "This  court  being  without  Jurisdic- 
tion, the  appeal  la  dismissed."  We  can  only 
state  now  that  which  we  held  before,  that  the 
appeal  Is  dismissed  for  want  of  Jurisdiction. 
No  part  of  the  claim  was  considered  on  the 
merits,  aa  the  court  considered  that  no  part 
of  the  case  came  within  its  Jurisdiction.  We, 
therefore,  if  need  be,  revive  the  Judgment  by 
restating  that  the  case  was  dismissed  because 
the  court  had  no  Jurisdiction.  Behearlng  re- 
fused. 


(51 


vm 


NEW  IBERIA  TELEPHONE  EXCHANGE 

V.   CUMBERLAND    TELEGRAPH   & 

TKLBPHONB  CO.    (No.  13,125.) 

(Supreme  Court  of  Lonisiana.    May  1,  1890.) 

APP«Al>-ORDHm-^NOTICB-^JTniISDICTION— 

DAHAGBS— SfVIDSNCB— DBCI<ARATIONS 

OF  AQBNT. 

1.  While,  in  an  order  of  appeal.  It  should  be 
made  to  appear  to  which  court  the  appeal  is  re- 
turnable, ihe  oversight  may  be  cnred  oy  the  re- 
cital of  the  bond  of  appeal  and  other  proceedings. 

2.  A  notice  o£  an  appeal,  made  retamable  on 
the  first  day  of  a  term.  Is  not  violated  by  the  In- 
nertlon  by  the  derk  of  court.  In  addition,  of  an 
erroneons  dSate. 

3.  The  property  involved,  as  maue  evident  by 
the  evidence,  uncontradicted,  was  more'  than 
?2,000. 

On  the  Merits. 

1.  One  claiming  damnges  shotild,  when  called 
apon  for  proof  of  the  different  items,  sustain  each 
with  sufficient  proof,  and  not  rest  on  the  idea 
that  he  may  recover  a  round  earn  without  proof 
of  the  different  Items  going  to  make  up  the  toond 
snm. 

2.  Ihe  agent  of  plaintiff  having  expressed  hlm- 
idf  OS  satisfifd,  and  that  after  having  complain- 
«d  of  wrongs  done  him  and  repairs  made  or  at- 


tempted, the  court  Concluded  thst  there  were  no 
grounds  upon  which  to  base  a  Judgment  tor  dam- 
ages. 
(Syllaboa  by  the  Conrt) 

Appeal  from  Twenty-Fourth  Judicial  dis- 
trict court,  parish  of  St  Mary;  a  A.  Allen, 
Judge. 

Bill  by  the  New  Iberia  Telephone  Exchange 
against  the  Oimberland  Telegraph  &  Tele- 
phone Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Milling  &  Sanders,  for  appellant  Charles 
A.  O'Niell,  for  appellee. 

On  Motion  to  Dismiss  the  Appeal 
BREAUX,  J.  Defendant  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the 
order  of  appeal  was  defective,  for  the  reason 
that  it  did  not  designate  to  which  court  it 
was  taken  and  the  return  day  of  the  appeal, 
and  on  the  further  ground  that  the  supreme 
court  is  without  Jurisdiction  ratione  mate- 
rite.  The  record  shows  that  on  motion  of 
plaintiff's  counsel,  the  record  was  made  re- 
turnable "to  the  proper  court  according  to 
law."  Two  days  after  the  appeal  had  been 
granted,  plaintiff  filed  a  bond  of  appeal,  recit- 
ing in  the  bond  that  it  had  obtained  an  order 
of  appeal  from  the  Judgment  which  had  been 
made  returnable  to  this  court  In  our  view, 
this  order  is  scarcely  the  order  required  un- 
der'the  statute.  We  think,  in  such  orders.  It 
should  be  made  to  appear  to  which  court  the 
appeal  is  returnable,— whether  to  the  circuit 
court  or  to  the  supreme  court;  otherwise,  the 
appellee  might  have  Just  ground  to  complain. 
We  do  not,  however,  dismiss  the  appeal  on 
this  ground,  as  the  appeal  bond  was  filed  al- 
most Immediately  after  the  order  of  appeal 
had  been  granted,  as  before  stated.  We  will 
not  dismiss  this  appeal,  as  the  bond  and  a 
notice  of  appeal  cure  the  defect  The  ruling, 
we  must  say,  applies  only  to  the  state  of  facts 
here. 

As  relates  to  the  notice  of  appeal,  the  sec- 
ond ground  urged  to  dismiss  the  appeal,  and 
the  mistake  made  as  to  date,  it  appears  tliat 
notice  was  given  to  the  appellee  to  appear 
before  this  court  at  its  next  regular  return 
day.  A  date  was  superadded,  which  was  er- 
roneous. It  was,  however,  mere  surplusage. 
It  was  not  misleading.  Besides,  It  was  the 
error  of  the  clerk  of  the  court  snd  not  an  er- 
ror which  should  prejudice  plaintiff's  right  of 
appeal,  as  he  bad  nothing  to  do. with  the  er- 
ror. 

This  brings  us  to  the  question  of  Jurisdic- 
ti(m  ratione  materlce,  raised  by  the  appellee. 
Its  contention  is  that  the  petition  prays  only 
for  $500  damages,  and  therefore  the  case  does 
not  come  within  the  Jurisdiction  of  this  court 
We  have  analysed  the  petition,  as  r^ates  to 
this  ground  urged  for  dismissal.  Plaintiff  al- 
leged that  It  is  the  owner  and  in  possession 
of  various  telephone  exchanges,  and  is  les- 
see, of  the  Teehe  and  Vermillion  telephcma 
llne^  running  through  the  parlabea  of  Iberia, 
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Vermillion,  Lafayette,  and  St  Mary;  that 
the  plaintiff  corporation  has  an  exchange  In 
the  town  of  Franklin,  connected  by  wire  with 
Its  other  exchanges;  that  there  is  another 
company,  known  as  the  "Cumberland  Tele- 
graph &  Telephone  Company";  that  It  has 
been  reconstructing  Its  wires  In  the  town  of 
Franklin,  and  that  its  agents  haye  malicious- 
ly and  wantonly,  against  the  protest  of  plain- 
tiff, pnlled  and  dragged  the  wires  belonging  to 
the  defendant  company  over  plalntlfTs  tele- 
phone wires.  Injuring,  breaking  down,  and 
crossing  them,  making  It  Impossible  for  Its  pa- 
trons and  customers  to  get  connection  with  the 
central  station;  that  these  agents  have  cut  guy 
wires  which  support  the  poles  of  plaintiff;  that 
defendant,  in  thus  crossing  plaintiff's  wires, 
lias  caused  plaintiff  great  damage,  resulting  in 
oansing  Its  customers  and  patrons  to  be  dis- 
pleased with  the  telephone  system;  that  they 
In  conseauenoe  refused  to  pay  their  rent  in 
many  cases;  that  the  act  of  defendant  will 
cause  it  to  lose  many  of  Its  customers;  that 
It  has  caused  great  annoyance,  trouble,  and 
expense;  that  these  illegal  acts  have  caused 
damages  already  to  the  sum  of  $500;  and 
that,  if  defendant  is  not  restrained,  it  will  re- 
sult in  the  loss  of  all  plalntlfTs  customers, 
and  the  entire  destruction  of  its  telephone 
system.  In  the  parish  of  St.  Mary.  Plaintiff 
having  alleged  that  the  trespass  and  injury 
complained  of  upon  its  telephone  lines  and 
exchange  would  result  In  a  total  loss  If  the 
Injunction  did  not  Issue,  and  having  shown 
by  evidence  of  one  of  its  witnesses  that  this 
telephone  exchange  Is  worth  $3,000,  we  think 
that  the  court  has  Jurisdiction.  The  motion 
to  dismiss  the  lytpeal  Is  therefore  denied. 

On  the  Merits. 

The  facts  are  that  the  suit  was  brought  to 
recover  damages  and  to  have  an  Injunction 
made  perpetual  to  prohibit  the  injuries  com- 
plained of.  Defendant  filed  an  answer  plead- 
ing the  general  denial,  and  specially  averred 
that  one  of  its  agents  dipped  a  guy  wire  as 
a  matter  of  necessity,  in  order  to  pass  their 
own  wires;  that,  before  dipping  the  wire, 
they  connected  the  space  with  wire  equally 
as  strong  as  the  wire  they  had  dipped.  They 
made  other  allegations  in  their  defense,  going 
to  deny  the  charges  made  by  plaintiff  against 
them.  The  evidence  dlsdoses  that  In  some 
places.  In  the  town  of  Franklin,  plaintiff's 
wires  are  suspended  on  poles  immediately 
above  those  of  defendant's.  Plaintiff  obtain- 
ed a  franchise  from  the  town,  and  defendant 
also  held  its  right  from  the  town.  Plaintiff, 
in  so  far  as  the  evidence  dlsdoses,  is  not  in- 
jured by  the  fact  that  defendant's  line  in 
some  places  is  strung  above  its  own.  It  com- 
plains of  the  manner  the  restrlnging  was 
done.  These  respective  rights  are  not  in  dis- 
pute. Plaintiff  complains  of  the  manner  the 
defendant  undertook  to  reconstruct  and  re- 
string  Its  lines.  It  appears  that  In  rebuilding 
telephone   lines,   frequently    the    wires   are 


thrown  over  the  wires  of  other  lines,  and 
afterwards  they  are  drawn  up  and  made 
tight  This  usually  is  not  objected  to.  On 
this  occasion,  plaintiff  particularly  complains 
of  the  length  of  time  the  line  remained  loose 
and  touching  its  own,  and  thereby  interrupt- 
ed telephonic  communication  on  its  lines. 
There  Is  evidence  going  to  show  that  even 
prior  to  the  days  that  defendant  was  engaged 
with  its  employes  in  reconstructing  and  re- 
strlnging Its  lines,  customers  made  com- 
plaints similar  to  those  which  were  made 
when  the  defendant's  lines  were  being  re- 
strung.  The  guy  wire  was  clipped,  as  owned 
by  defendant.  There  may  have  been  some 
delay  in  repladng  Jthis  wire.  PlalntUC,  in  the 
course  of  the  trial,  objected  to  evidence  going 
to  show  that  the  defendant  did  not  cross  the 
wire  of  the  plaintiff,  and  to  evidence  tending 
to  prove  that  the  telephone  system  of  plain- 
tiff did  not  work  well,  or  was  not  satisfactory, 
prior  to  the  construction  of  the  wltes  by  the 
defendant  For  the  reason  that  the  defendant 
company  admits  having  crossed  the  wbes  at 
the  plaintiff,  It  pleads  adjustment  or  settlement 
of  the  differences,  which  waives,  it  asserts,  the 
general  Issues  and  the  other  pleas.  The  objec- 
tion was  overruled  by  the  court.  The  employ^ 
Giles,  who  had  charge  of  the  repairs  of  the 
lines  and  Instruments  of  plaintiff,  swears 
that  his  or  plaintiff's  exdiange  Is  going  on 
the  same  as  before,  and  that  It  Is  considered 
permissible  in  telephone,  telegraph,  and  elec- 
tric light  business  to  throw  wires  over  the 
wires  of  other  lines.  This  witness,  also, 
about  the  time  of  the  crossing  of  wires  and 
the  cutting  of  a  guy  wire,  held  conversation 
with  an  agent  of  defendant  in  which  the  lat- 
ter claimed  that  he  (plaintiff's  agent)  only 
complained  of  the  cutting  of  the  guy  wire, 
and  that  upon  his  assurance  that  this  would 
be  repaired,  the  witness  declared  that  he  had 
no  further  cause  of  complaint  The  district 
court  held  that  there  was  no  proof  that  the 
telephone  wires  of  the  plaintiff  company  have 
either  been  injured  or  broken,  and,  in  conse- 
quence, he  rendered  a  judgment  rejecting 
plaintiff's  demand. 

Plaintiff's  agent  claims  a  round  sum  of 
$500  as  damages.  Upon  examination,  we  did 
not  find  that  the  items  of  damages  were  prov- 
en. While  damages  may  be  alleged  In  globo, 
yet  when  proof  of  the  different  Items  making 
up  the  total  Is  called  for  from  those  who  tes- 
tify regarding  the  round  sum  claimed,  it 
would  be  reasonable  for  them  to  furnish 
statements  of  Items,  and  to  give  needful  de- 
tails. In  order  that  It  may  be  determined  with 
reasonable  certainty  just  how  much  should  be 
allowed  as  damages.  Unquestionably  one 
claiming  damages  should  prove  the  different 
items  making  up  the  total  claimed.  It  will 
not  sufllce  to  say  that  one  has  lost  time  and 
paid  expenses  because  of  the  acts  of  which  he 
complains.  He  should  give  needful  details, 
when  called  upon  as  a  witness  to  give  them. 
When  the  agent  of  plalatlff  mui  lequested  to 
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state  aa  a  witness  bow  much  he  bad  spent  In 
traveling  from  place  to  place  because  of  tbe 
acts  of  defendant  of  wblch  he  complained,  bis 
answer  was  that  be  kept  no  account  of  It,  and 
that  as  a  matter  of  fact,  he  did  not  know  how 
much  that  item  of  damages  would  amount  to. 
Tbe  testimony  of  this  witness  was  equally 
as  Indefinite  in  many  other  respects. 

We  have  given  attention  to  plalntiflTs  con- 
tention that  defendant,  having  pleaded  Justi- 
fication, must  be  held  to  that  plea,  and,  In 
consequence,  to  have  waived  his  general  de- 
nial. It  Is  quite  true,  as  contended  by  plain- 
tiff, that  the  general  issue  is  waived  by  spe- 
cial plea.  We  are  not  convinced  that  the  plea 
here  Is  special  to  the  extent  that  defendant 
abandoned  all  rights  under  tbe  general  issue. 
Be  that  as  it  may,  even  In  case  of  a  down- 
right waiver  of  the  general  denial  growing 
out  of  the  fact  that  a  defendant  has  Inter- 
posed a  special  plea,  he  is  not  thereby  pre- 
cluded from  showing  in  defense,  and  in  en- 
deavoring to  meet  the  Issues  pressed  against 
hioi,  that  the  damages  adjusted  were  not  as 
great  as  claimed.  The  court's  mling  permit- 
ting tbe  defendant  to  make  that  proof  was 
not.  In  onr  view,  erroneous.  Shonid  we  grant 
all  that  plaintiff  claims  In  regard  to  defend- 
ant's admissions,  and  limit  the  latter's  de- 
fense to  a  question  of  adjustment  and  settle- 
ment vel  non,  we  are  greatly  Inclined  to  tbe 
opinion  that  the  weight  of  the  testimony  Is 
with  the  defendant,  and  that  he  has  satis- 
factorily established  that  defense.  From  the 
time  that  plalntlfrs  agent,  who  was  present 
and  saw  the  progress  of  defendant's  work, 
expressed  himself  satisfied  that  no  particnlar 
harm  was  done  to  plaintiff,  we  think  that 
his  dalm  for  damages,  not  made  evident  by 
the  testimony  at  best,  was  at  an  end.  Far- 
ties  must  be  held  to  their  acknowledgments 
unless  made  In  error.  There  was  no  error 
sho^fn,  nor  does  it  appear  that  plaintiffs 
agent  was  not  aware  of  the  facts  when  he, 
in  substance,  declared  that  he  was  satisfied, 
and  that  no  damages  had  been  committed  of 
which  he  shonid  complain.  The  Judge  of  the 
district  court  saw  and  heard  the  witnesses, 
and  came  to  the  conclusion  that  plaintiff  had 
no  right  to  the  amount  claimed  or  to  a  perma- 
nent injunction.  We  have  not  found  error  In 
his  conclusion,  and  must.  In  consequence,,  af- 
firm bis  Judgment 

Tbe  court,  plaintiff  urged,  having  not  only 
dismissed  its  suit,  but  rejected  Its  demand.  If 
the  judgment  became  res  Judicata,  then  the 
right  of  plaintiff  to  sne  out  an  Injunction 
against  the  defendant  to  prevent  it  from  tres- 
passing upon,  and  Interfering  with,  its  tele- 
phone system,  will  be  lost  We  are  constrain- 
ed to  differ  from  counsel  In  this  iwrtlcular. 
The  effect  of  the  decision  will  not  be  so  far 
reaching,  as  tbe  decree  covers  only  those  acta 
of  which  plaintiff  complained.  We  do  not 
think  that  the  facts  of  the  case  would  war- 
rant us  in  changing  the  decree  to  one  as  in 
case  of  nonsuit  For  reasons  assigned,  the 
Judgment  appealed  from  Is  affirmed. 
26So.-e2 


(El  La.  Anu.  1153) 
MADS  et  al.  v.  BIIODERICK.     (No.  13,078.) 
(Supreme  Court  of  Louisiana.     May  16,  1899.) 

NEGUGENCB— RXmAWAT  TBAM. 
The  fact  itself  that  a  team  is  found  running 
away  upon  the  streets  of  a  city  without  a  driver 
requires  explanation  as  to  bow  aud  why  this 
should  have  been,  and  if  the  driver  is  not  pro- 
duced as  a  witness,  or  bis  absence  accounted  for, 
it  is  fair  to  presume  that  no  satisfactory  explana- 
tion could  have  been  given. 
(Syllabus  by  the  C>)urt) 

Appeal  from  civil  district, court,  parish  of 
Orleans;   Fred  D.  King,  Judge. 

Action  by  Mr.  and  Mrs.  Carl  P.  Maus 
against  Theodore  Broderick.  Judgment  for 
plaintiffs,  and  defendant  appeals.     Affirmed. 

The  plaintiffs  are  husband  and  wife.  They 
sne  the  defendant  asking  damages  to  the 
amount  of  $4,100  for  personal  injuries  alleged 
to  have  been  received  by  the  wife  from  hav- 
ing been  thrown  violently  onto  and  against 
the  hard  unyielding  asphalt  pavement  with 
which  St  Charles  avenue  is  paved,  from  a 
wagon  wblch  she  was  then  driving  by.  The 
allegations  on  which  the  prayer  for  Judgment 
Is  based  are:  That  a  vicious  and  strong-bod- 
ied horse  hitched  to  a  large  four-wheeled 
heavy-covered  vehicle,  both  horse  and  wagon 
belonging  to  the  defendant,  had  been  placed 
by  him  in  charge  of  an  employe.  That  said 
employs  carelessly  and  negligently  and  incau- 
tiously left  the  same  standing  on  Louisiana 
avenue,  unattended  and  unguarded,  and  hav- 
ing no  one  In  cliarge  of  said  horse,  contrary 
to  and  agahist  the  ordinances  of  the  city  of 
New  Orleans;  the  said  employe  having,  in  the 
pursuit  of  tbe  business  in  which  he  was  en- 
gaged, entered  one  of  the  premises  on  Lou- ' 
Isiana  avenue  for  tbe  purpose  of  delivering 
goods  there.  That  the  horse  during  the  em- 
ploye's absence  started  off,  dragging  the 
heavy  wagon  oat  Louisiana  avenue  to  Dry- 
ades,  down  Dryades  to  a  cross  street  and 
from  said  cross  street  to  some  point  on  St 
Charles  avenue  unknown  to  petitioners,  which 
point  was  reached  with  the  horse  at  full 
speed.  That  Mrs.  Maus  was  proceeding  up 
St  Charles  avenue  on  the  swamp  or  wood 
side,  seated  in  and  driving  a  milk  wagon,  in- 
tending to  cross  at  Second  street,  and  go 
towards  the  river.  That  she  crossed  St. 
Charles  avenue  to  proceed  hito  Second  street 
when  defendant's  horse  and  wagon  (coming 
up  the  said  avenue  behind  her  at  full  speed 
before  she  could  avoid  it  or  even  know  of 
said  horse  and  wagon)  ran  Into  and  collided 
with  the  wagon  which  she  was  then  driving. 
That  by  so  doing,  and  in  consequence  thereof, 
she  was  thrown  out  of  the  wagon  onto  and 
against  the  hard  unyielding  asphalt  with 
which  St  Charles  avenue  is  paved.  That  on 
striking  the  pavement  she  became  and  remain- 
ed unconscious  for  some  time.  That  from  said 
fall  she  received  severe  injuries,  which  she 
described,  and  suffered  great  pain,  which 
were  still  continuing,  and  would  continue  un- 
til her  death.    That  she  was  confined  to  her 
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bed  for  more  than  eight  weeks,  and  large 
amounts  had  been  expended  by  reason  of  h» 
injuries  for  physicians'  fees  and  medicines. 
That  she  had  been  by  reason  of  her  injuries 
rendered  incapable  of  rendering  the  services 
and  performing  the  duties  which  she  had  been 
capable  of  rendering  and  had  rendered  be- 
fore, and  said  htcapadty  was  permanent. 
That  petitioner  had  suffered  and  would 
continue  to'  suffer  loss  therefrom.  That  these 
were  the  direct  and  immediate  consequences 
of  the  carelessness  and  negligence  of  defend- 
ant and  bis  employe.  That  the  employe  of 
defendant,  having  control  of  and  custody  of 
the  horse  and  wagon  of  defendant,  In  thus 
leaving  the  said  horse  and  wagon  standing 
as  he  did  was  violating  the  ordinances  of  the 
city  prohibiting  him  so  to  do,  and  It  was,  in 
Itself,  a  gross  piece  of  negligence  on  the  part 
ot  both  the  defendant  and  his  employe.  That 
they  well  knew  the  character  of  the  horse, 
and  that  he  should  not  be  so  trusted.  That 
she  had  no  reason  to  believe  that  the  horse 
and  wagon  coming  behind  her  was  without 
any  one  In  charge  thereof,  nor  had  she  any 
reason  to  suspect  or  believe  that  they  would 
torn  to  cross  St  Charles  avenue  at  the  very 
point  she  turned,  but,  on  the  contrary,  she 
had  every  right  to  believe  that  they  would 
continue  up  the  street  That  petitioners  were 
neither  of  them  guilty  of  any  negligence  what- 
ever, but,  on  the  contrary,  were  exercising  all 
the  prudence,  care,  caution,  and  skill  which 
they  were  called  on  to  exercise,  or  which  the 
law  of  the  land  or  of  nature  required  them. 
Defendant,  after  pleading  the  general  Issuer 
averred  that  if  any  accident  occurred,  which 
was  not  admitted,  same  was  contributory  neg- 
ligence of  Mrs.  Maus.  The  court  rendered 
judgment  In  favor  of  plaintiff  for  $1,000,  and 
defendant  appealed.  Appellee,  In  the  su- 
preme court,  moved  that  the  Judgment  be  In- 
creased to  (3,235. 

John  B.  Fisher,  for  appellant  SI  Bvarlste 
Moise,  John  Wagner,  and  Olunto  F.  Socola, 
for  appellees. 

MCHOIXS,  a  J.  (after  stating  the  facts). 
The  defendant  has  appealed  from  a  judgment 
against  him  in  favor  of  the  plaintiff  for  $1,000 
as  damages  for  personal  injuries  received  by 
his  wife  by  a  collision  between  a  wagon  In 
which  she  was  driving  and  a  runaway  team 
belonging  to  the  defendant  In  order  to  re- 
verse the  judgment  we  would  have  to  be  sat- 
isfied that  the  court  below  erred,  and  be  able 
to  so  declare.  As  usual  In  such  cases,  there 
is  a  conflict  In  the  testimony.  AU  parties 
agree:  That  on  the  day  named  In  the  peti- 
tion a  horse  attached  to  a  wagon,  both  be- 
longing to  defendant  was  seen  running  fu- 
riously np  St  Charles  avenue  in  the  rear  of 
a  milk  cart  which  plaintlErs  wife  was  then 
driving.  That  upon  the  tatter's  attention 
being  drawn  to  the  fact  by  some  one  on  the 
sidewalk,  she,  in  order  to  .escape  Injury,  whip- 
ped up  her  own  horse,  endeavoring  to  reach 


Second  street,  which  she  was  then  approach- 
ing, at  which  she  proposed  to  leave  the  ave- 
nue, and  proceed  towards  the  river.  Before 
she  had  well  turned  into  Second  street,  she 
was  thrown  violently  from  her  cart  and  quite 
seriously  Injured.  One  set  of  witnesses  de- 
clare that  the  runaway  team  did  not  tonch 
the  milk  cart  at  all;  that  the  accident  was 
due,  not  to  a  collision  between  the  two  vehi- 
cles, but  as  the  result  of  the  left  wheel  of  the 
milk  wagon  having  struck,  as  Mrs.  Mans 
was  turning  into  Second  street  an  Iron  post 
such  as  is  placed  at  the  edges  of  the  neutral 
ground  on  St  Charles  avenue  at  its  intersec- 
tion with  the  various  cross  streets  to  prevent 
vehicles  from  trespassing  upon  the  neutral 
ground.  Another  set  declare  that  the  milk 
wagon  did  not  touch  the  Iron  post  but  it  was 
violently  struck  in  the  rear  by  the  runaway 
team,  and  thrown  to  one  side,  and  this  it  was 
which  caused  plaintHTs  wife  to  be  thrown 
out  All  agree  that  defendant's  team  was 
without,  a  driver  when  it  was  running  np  the 
avenue.  It  Is  not  shown  what  caused  the 
horse  to  run  away,  nor  Is  It  satisfactorily 
shown  exactly  where  the  team  was  when  the 
running  commenced,  nor  whether  there  was  a 
driver  In  or  around  the  team  at  that  precise 
time.  One  of  the  witnesses  says  he  saw  the 
driver  running  after  it  but  did  not  pretend 
to  know  more  of  him  than  this.  Broderick 
himself  was  evidently  not  with  It,  and  knew 
nothing  of  the  facts,  for  SChultz  testified  that 
he  himself  had  gone  up  to  his  house  and  told 
him  that  his  horse  had  run  away,  and  Dono- 
van testifies  that  Schwartz  and  Broderick 
tried  to  stop  the  horse  on  Its  return  to  the  lat- 
ter's  establishment  Broderlck's  statement 
therefore,  that  the  "driver"  was  "thrown  out" 
obviously  was  as  to  a  fact  not  within  his  own 
knowledge. 

The  testimony  in  the  case  is  by  no  means 
as  full  as  would  be  desirable;  but,  under  the 
circumstances  of  this  particular  case,  we  think 
the  defendant  has  failed  to  show  that  which 
the  situation  of  things  called  upon  him  to 
show.  There  was  at  one  time  a  driver  to  the 
team.  He  was  not  produced,  nor  was  his 
absfflice  accounted  for.  He,  of  all  others,  was 
bound  to  know  when,  where,  and  under  what 
circumstances  the  horse  ran  away.  If  he 
was  on  his  seat  or  anywhere  about  the  team 
at  the  time,  it  was  easy  for  the  defendant  to 
have  shown  the  fact  by  him.  The  fact  itself 
that  a  team  is  found  running  away  npon  the 
streets  of  a  city,  without  a  driver,  requires 
explanation  as  to  how  this  should  have  been, 
and,  if  It  is  not  given,  It  is  not  an  nufalr  Infer- 
ence that  no  satisfactory  explanation  could  be 
made.  We  do  not  attach  any  special  value 
to  the  statement  made  by  one  of  the  witnesses 
that  the  driver  had  left  his  team  to  deliver 
meat  at  the  house  of  one  of  defendant's  cus- 
tomers, for  we  are  Inclined  to  think  that  this 
witness  was  testifying  more  to  his  belief  than 
to  his  knowledge.  After  going  through  the 
record,  we  are  not  prepared  to  say  that  the 
district  Judge  erred  In  his  ooncluskms  as  to 
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the  facts  of  the  case,  and,  this  being  the  case, 
we  have  to  adopt  them.  We  do  not  see  any 
qneetlon  of  law  Involved  In  the  snlt  which 
calls  for  special  reference.  For  the  reasons 
assigned,  the  Judgment  Is  affirmed. 


(EL  La.  Ami.  1172) 

OIOT  OF  NBW  ORLBANS  T.  LOZES. 

(No.  13.07».)i 

(Snpreme  Court  of  LonlslaDn.     April  S,  1899.) 

icunicipaij  ordinance— mbat  inspection— 
constitutionai.  law. 

1.  Ordinance  No.  14,807,  C.  S.,  which  provides 
a  meat-inspeetioB  service,  and  a  precedent  ob- 
servance thereof,  as  a  condition  of  the  right  to 
either  expose  same  for  sale,  or  to  sdl  the  same. 
in  the  dty  of  New  Orlean^  is  legal,  valid,  and 
coDstitatioDal,  and  same  evidences  a  proper  and 
legal  exercise  of  police  power,  for  the  protection 
and  preservation  of  the  public  health  and  sanita- 
tion of  the  municipality. 

2.  In  this  regard,  the  city  has  ample  warrant 
of  law  to  pass  ordinances  requiring  ante  mortem 
inspection  of  animals  intended  to  be  slaughtered 
for  use  as  human  food,  as  well  as  those  requir- 
ing post  mortem  inspection  of  the  meat  of  such 
animals  before  same  is  placed  open  the  market 
for  sale. 

(Syllabus  by  the  Court) 

Appeal  from  recorder's  court  of  New  Or- 
leans; Edward  Flnnegan,  Judge. 

Luden  F.  Loses  was  convicted  of  violating 
a  city  ordinance,  and  appeals.    Afflimed. 

Barnard  B.  Howard,  Henry  O.  Hollander, 
and  Augustas  M.  Aucoln,  for  appellant 
James  J.  McLougblln,  Asst.  City  Atty.,  and 
Samuel  L.  GUmore,  City  Atty.,  for  appellee. 


WATKIN3,  J.  An  affidavit  was  made 
against  the  dj^fendant  to  the  effect  that  on 
the  4th  day  of  December,  1898,  at  about  the 
hour  of  4  o'clock  a.  m^  In  the  Ninth  Street 
Market  In  said  city,  be  did  violate  Ordinance 
14,807,  SS  It  2,  by  selling,  or  offering  for  sale, 
meat,  without  same  having  been  flrst  Inspect- 
ed, marked,  or  tagged,  whereupon  he  was 
charged  with  having  been  guilty  of  an  offense 
for  which  he  should  be  arrested  and  dealt 
with  according  to  law.  To  this  charge  the 
defendant  tendered  the  following  demurrer, 
viz.:  (1)  That  the  pretended  Ordinance  No. 
14,807,  0.  S.,  Is  Illegal,  ultra  vires,  null  and 
void,  and  of  no  effect,  for  the  reason  that  the 
city  council  of  the  dty  of  New  Orleans  is  and 
was  without  authority  to  pass  same.  (2) 
That  said  pretended  ordinance  Is  unconstitu- 
tional, because  It  seeks  to  Impose  a  tax  which 
has  already  been  Imposed  by  the  state  of 
Louisiana,  and  the  same  Is  Illegal,  null,  and 
void,  being  in  conflict  with  the  provisions  of 
Act  No.  118  of  1869,  Act  No.  144  of  1877,  Ex. 
Sess.,  and  Act  No.  87  of  1888.  (3)  That  said 
ordinance  Is  illegal,  because  by  the  enact- 
ment of  said  laws,  with  regard  to  the  Inqtec- 
tion  of  meats  Intended  for  consumption  as 
human  food  within  the  parish  of  Orleans,'  the 
entire  sabject-matter  "has  been  entirely  and 
completely  placed  under  the  power  and  Jurls- 

1  Rehearing  denied  May  29,  1899. 


diction  of  the  state  board  of  health  of  the 
state  of  Louisiana."  (4)  That  said  ordinance 
is  Illegal,  because  It  seeks -to  set  aside  and 
render  of  no  effect  the  provisions  of  Act  No. 
87  of  1888,  under  and  In  pursuance  of  whldi 
his  meat  had  been  already  inspected,  and  a 
proper  certificate  issued  to  him,  and  for  which 
be  had  already  paid  the  necessary  and  legal 
fees  therefor;  and  hence  this  Is  an  attempt 
on  the  part  of  the  city  ot  New  Orleans, 
through  Its  board  of  health,  '^to  exact  a  dual 
fee  for  one  and  the  same  service,"  In  viola- 
tion of  the  constitution  and  law.  This  de- 
murrer was  overruled,  and  the  defendant  waa 
tried,  ujMn  the  Introduction  of  evidence  was 
convicted,  and  sentenced  to  pay  a  fine  of  $15, 
and,  in  default  of  payment  of  same,  to  suffer 
imprisonment  In  the  parish  prison  tor  a  pe- 
riod of  IS  days,  and  from  that  sentence  he 
prosecutes  this  appeal. 

The  case  comes  to  us  on  the  ground  that 
the  recorder  erred  in  overruling  the  defend- 
ant's demurrer.  As  explanatory  of  the  situ- 
ation, we  make  the  following  extract  from 
the  brief  of  defendant's  counsel:  "The  de- 
fendant was  a  butcher,  doing  business  In  the 
dty  of  New  Orleans,  and  having  his  cattle 
slaughtered  In  the  parish  of  St  Bernard,  un- 
der the  supervision  and  regulations  of  the 
state  board  of  health,  paying  for  the  Inspec- 
tion, and  receiving  a  certificate  therefor,  to 
the  effect  that  the  cattle  inspected  were 
healthy,  and  fit  for  human  food,  and  had  been 
slaughtered  at  the  Crescent  City  Slaughter 
House.  The  cattle  are  slaughtered,  and  the 
dty  seeks  to  collect  from  him,  under  Ordi- 
nance 14,807,  0.  S.,  another  fee  for  the  same 
service,  through  the  Inspector  of  the  mnnld- 
pal  board  of  health  of  the  dty  of  New  Or- 
leans. Said  board  inspected  the  meat,  but 
refused  to  tag  the  same,  because  the  defend- 
ant dedlned  to  pay  the  second  fee  for  said 
Inspection,  and  he  was  arrested  under  the 
charge  of  selling  meat  which  had  not  been 
Inspected,  and  thereupon  he  entered  the  de- 
murrer on  the  grounds  stated." 

The  flrst  contention  of  defendant's  connsel 
Is  that  said  pretended  Ordinance  14.807,  C. 
S.,  Is  illegal,,  null,  and  void,  because  the  dty 
was  without  power  to  pass  the  same.  It  being 
in  conffict  with  Act  No.  192  of  1898,  and  Act 
No.  87  of  1888,  and  Act  No.  118  of  1869;  said 
legislative  enactments  having  vested  the  ex- 
clusive power  and  authority  In  the  state 
boards  of  health  specially  provided  for  there- 
in, and  repealed  all  laws,  or  parts  of  laws.  In 
conflict  or  Inconsistent  therewith.  The  sec- 
ond contention  Is  that  said  ordinance  is  un- 
constitutional .because  It  seeks  to  Impose  a 
tax  that  has  already  been  Imposed  by  the 
state  of  Louisiana  for  the  same  service,  and 
for  that  reason  it  is  In  direct  conflict  with  the 
provisions  of  the  legislative  acts  referred  to. 
Or,  In  other  words,  that  those  respective  acts 
especially  Imiiose  an  inspection  fee  for  meat 
slaughtered  at  the  Crescent  City  Slaughter 
House,  to  be  brought  Into  the  city  of  New 
Orleans  for  human  consumption,  and   that 
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hence  the  city  of  New  Orleaas  Is  without 
power  to  Impose  another  tax  for  exactly  the 
same  service.  Defendant's  further  conten- 
tion Is  that,  by  laws  enacted  for  the  regula- 
tion and  Inspection  of  meats  intended  for  sale 
In  the  parish  of  Orleans  for  human  consump- 
tion, the  entire  matter  is  exclusively  in  the 
hands  of  the  state  authorities,  and  that  the 
city  of  New  Orleans  has  nothing  to  do  there- 
with." 

Counsel  for  the  defendant  makes  the  fol- 
lowing statement  of  the  facts  on  which  these 
contentions  are  founded:  That  the  defend- 
ant In  this  case  had  his  meats  Inspected  un- 
der Act  No,  87  of  1888  and  Act  No.  192  of 
1898  by  the  officers  of  the  state  board  of 
health;  that  the  city  board  of  health  Is  only 
auxiliary  to,  and  a  branch  of,  the  state  board, 
and  Is  specifically  prohibited  from  acting  In- 
dependently of  the  state  board,  but,  on  the 
contrary,  is  compelled  to  act  under  the  super- 
vision and  advice  of  the  state  board  of  health, 
and  to  do  no  act  In  conflict  wltb  the  powers 
and  duty  of  the  state  board.  This  ordinance, 
therefore,  provides  that  the  second  fee  herein 
sought  to  be  collected  shall  be  paid  practical- 
ly to  the  same  health  authorities,  which  is  in 
violation  of  the  said  constitution.  Counsel 
further  contend  that  the  only  Inspection  that 
was  offered  to  the  accused  was  within  the 
limits  of  the  parish  of  St  Bernard,  and  there- 
fore outside  of  the  parish  of  Orleans,  and 
consequently  not  within  the  limits  prescribed 
by  the  ordinance,— that  is,  the  city  of  New 
Orleans;  that  no  inspection  Is  offered  or  at- 
tempted In  the  city  of  New  Orleans  under 
said  ordinance.  Restating  and  combining  the 
foregoing  objections,  counsel  for  the  defend- 
ant submits  that  the  ordinance  In  question  Is 
illegal,  unreasonable,  unnecessary,  and  serves 
no  good  purpose  whatsoever;  but,  on  the  con- 
trary, It  places  an  unnecessary  burden  and 
tax  upon  the  people  and  upon  the  accused,  in 
violation  of  the  tenor  and  spirit  of  said  laws. 

Ibe  contention  of  the  city  attorney  Is  that 
Ordinance  14,807,  C.  S.,  Imposes  a  penalty  up- 
on any  person  offering  untagged  and  anln- 
spected  meat  for  sale,  and  that  the  defend- 
ant, as  a  butcher,  is  charged  with  having  of- 
fered for  sale,  In  a  public  marliet  of  the  city 
of  New  Orleans,  meat  Intended  for  human 
food,  which  bad  not  been  Inspected  by  the  In- 
spectors of  the  city  board  of  health,  the  meat 
having  no  tag  or  stamp  showing  that  such  In- 
spection had  been  made;  that  consequently 
the  question  presented  Is  of  the  power  of  the 
city  to  pass  said  ordinance,  because  the  pow- 
er of  inspecting  meats  was  exclusively  vested 
In  the  state  board.  The  city  attorney  further 
says:  "There  Is  no  question  of  the  power  of 
the  city  to  pass  any  ordinance  to  protect  the 
health  of  Its  citizens,  nor  can  It  be  disputed 
that  an  ordinance  providing  for  the  inspection 
of  meat  which  Is  to  be  consumed  in  New  Or- 
leans is  a  health  ordinance.  Now,  unless  the 
state  has  devested  the  city  ot  the  right  to 
protect  its  inhabitants  from  bad  meat,  then 
the  power  to  protect  resides  in  the  council. 


But  we  need  not  go  that  far.  The  very  act 
which  the  defendant  cites  (Act  No.  192  of 
1898)  not  only  devests  the  state  board  of 
health  of  any  supervision  whatever  over  meat 
which  Is  to  be  consumed  by  the  people  of 
New  Orleans,  but  expressly  confers  It  upon 
the  dty  board  of  health  exclusively.  The 
constitution  of  1898  (article  296)  reads:  The 
general  assembly  shall  create  for  the  state, 
and  for  each  parish  and  municipality  therein, 
boards  of  health,  and  shall  define  their  duties 
and  prescribe  the  powers  thereof.'  Act  No. 
192  of  1898  is  entitled  'An  act  to  carry  into 
effect  article  296  of  the  constitntion  of  1898,' 
and  section  9  of  the  act  says:  The  municipal 
board  of  health  of  the  city  of  New,  Orleans 
shall  have  the  exclusive  right  to  the  collection 
of  all  fees  and  charges,  now  being  made  by 
the  present  state  board  of  health  within  the 
city  of  New  Orleans,  other  than  those  accru- 
ing from  coal  oil  inspection  and  the  registra- 
tion of  physicians,  midwives  and  dentists. 
The  municipal  board  of  health  of  the  city  of 
New  Orleans  Shall  have  the  exclusive  super- 
vision or  authority  over  meat  Inspection  serv- 
ice and  sanitary  regulations  at  the  slaughter- 
ing pens,  or  abattoir.  In  the  parish  of  St. 
Bernard,  with  regard  to  all  meat  intended 
for  human  consumption  within  the  city  of 
New  Orleans.'  The  same  section  (section  9) 
repeals  all  laws,  or  parts  of  laws.  Inconsist- 
ent with,  or  in  conflict  with,  this  act  of  1898; 
from  which  It  is  plain  that  the  entire  and  ex- 
clusive control  of  the  inspection  of  meats  in 
the  parish  of  St.  Bernard,  at  the  slaughter 
I>en8,  Is  conferred  upon  the  city  board  of 
health,  in  so  far  as  meat  Intended  for  human 
consun^tlon  In  New  Orleans  Is  concerned. 
Such  being  the  case,  any  other  inspection  Is 
Irregular,  ultra  vires,  null,  and  void.  It  Is 
admitted  In  this  case  that  the  meat  offered 
for  sale  by  the  defendant  was  Intended  for 
consumption  In  the  city  of  New  Orleans,  and 
came  from  animals  slaughtered  at  the  slaugh- 
tering pens  in  the  parish  of  St  Bernard. 
Such  being  the  facts.  It  is  incompetent  for 
any  other  inspector  than  the  inspector  of  the 
dty  board  of  health  to  Isste  any  certificate 
of  Inspection  of  meats  slaughtered  in  St.  Ber- 
nard for  New  Orleans  consumption;  and  the 
attempt  of  the  defendant  to  Introduce  In  evi- 
dence a  certificate  at  the  Inspection  of  certain 
live  cattle  issued  by  a  person  not  the  Inspect- 
or of  that  board  was  properly  objected  to  by 
counsel  for  the  city,  and  the  ruling  of  the 
court  admitting  such  evidence  was  incorrect. 
•  •  •  That  said  certificate  related  solely 
to  live  cattle,  whereas  the  city  board's  in- 
spection Is  of  dressed  meat  only."  His  con- 
tention Is,  further,  that  defendant's  case  rests 
upon  the  provisions  of  the  act  of  legislature 
above  referred  to,  which  refer  exclusively  to 
cattle  on  the  hoof,  and  not  at  all  to  dead 
meat;  and,  If  they  did  refer  to  dead  meat 
they  would  be  superseded  and  repealed  by 
the  provisions  of  Act  No.  192  of  1896,  above 
referred  to. 

Summing  up  all  these  various  contentions, 
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and  the  qnestton  comes  to  this,  whether  the 
city,  In  the  exercise  of  Its  police  power,  or 
under  the  terms  of  the  constitution  and  law 
of  1898,  has  the  power  to  regulate  the  Inspec- 
tion of  meat  at  the  slaughter  house,  or  in  the 
city  of  New  Orleans,  whldi  Is  Intended  for 
use  as  human  food,  or  whether  the  same  are 
Inoperative  by  reason  of  the  fact  that  said 
former  laws  confer  upon  the  state  board  of 
health  the  power  of  Inspecting  live  cattle  In- 
tended to  be  slaughtered  for  use  as  human 
food.  The  general  rule  governing  the  con- 
struction of  statutes,  as  well  as  precepts  of 
the  constitution,  Is  that  apparently  conflicting 
provisions  of  either  or  both  shall  rather  re- 
ceive that  construction  which  wUl  render 
them  harmonious  than  one  which  will  render 
any  portion  Inoperative  and  void.  The  sev- 
eral acts  referred  to  and  relied  upon  by  coun- 
sel for  the  defendant  relate,  exclusively,  to 
the  slaughtering  of  live  cattle,— that  Is,  those 
on  foot  or  on  the  hoof,— which  slaughtering 
is  and  was.  In  contemplation  thereof,  to  be 
done  outside  of,  and  beyond  the  territorial 
limits  of,  the  dty  of  New  Orleans.  Ordinance 
Na  14,807,  C.  &,  provides,  among  other 
things,  that  "It  shall  not  be  lawful  for  any 
person,  firm  or  corporation,  restaurant  or  ho- 
t^  to  sell  or  offer  for  sale,  or  deliver  the  meat 
of  any  animal,  not  considered  game  or  fowl. 
Intended  for  human  food,  within  the  city  of 
New  Orleans,  without  same  has  been  first  In- 
spected and  passed  upon  and  approved  by  the 
officers  appointed  and  empowered  for  such  du- 
ty by  the  municipal  board  of  health  of  the 
city  of  New  Orleans,"  etc  It  further  pro- 
vides "that  sacb  meat,  when  so  inspected, 
passed  upon  and  approved,  shall  be  properly 
marked  and  tagged  by  said  Inspectors,  and 
same  shall  not  be  allowed  upon  the  stiUls  of 
any  market,  whether  public  or  private,  or  ex- 
posed In  any  other  way,  or  at  any  other  place, 
or  delivered  to  any  hotel,  restaurant,  person 
or  persons,  unless  so  tagged  and  marked,  aft- 
er having  been  Inspected  by  the  Inspectors 
of  said  board  of  health."  It  further  provides 
"that  for  the  purpose  of  meeting  the  costs  of 
said  inspection,  the  owner  of  the  meat  In- 
spected, or  the  person  In  possession  of  the 
meat  inspected,  shall  pay  the  following  In- 
spection fees  to  the  board  of  health,"— €nu- 
meratlng  them  In  detail.  This  ordinance,  in 
terms,  includes  the  case  presented  by  the  de- 
fendant, and  brings  him  within  the  penalty 
therein  provided  for  a  vlolatlwi  thereof.  It 
appears  quite  evident  that  the  ordlnauce  deals 
exclusively  with  the  Inspection  of  meat  or 
flesh  of  animals  already  slaughtered,  and 
which  Is  intended  for  use  as  human  food  with- 
in the  city  of  New  Orleans;  and  that  It  is  an 
essentially  different  subject-matter  from  that 
with  which  the  general  assembly  dealt  in 
the  statutes  quoted,— the  Inspection  of  live 
cattle,  although  Intended  for  human  food. 
For,  notwithstanding  the  live  cattle,  upon 
proper  and  careful  Inspection,  are  found 
be&lthy  and  suitable  for  the  purpose  of  being 
slaughtered  for  human  food,  non  constat  that. 


when  slaughtered  and  prepared  for  market, 
the  meat  is  suitable  for  human  food,  when 
subsequently  put  upon  the  market  for  sale. 
Were  no  restraint  put  upon  a  subsequent  sale 
of  fresh  meats,  by  means  of  contemporaneous 
inspection  by  the  proper  officers  of  the  city 
board  of  health,  great  abuse  of  the  privilege 
might  result,  and  great  and  incalculable  In- 
jury be  Inflicted  upon  the  community  thereby, 
notwithstanding  a  rigid  and  careful  inspec- 
tion had  been  made  prior  to  the  slaughter  of 
the  animals.  But,  If  this  were  not  so,  we  are 
of  opinion  that  the  ordinance  Is  fully  authoriz- 
ed by  the  law  of  1898,  and  that  the  statute  Is 
constitutional.  Act  No.  192  of  1898  was  passed 
for  the  express  purpose  of  putting  Into  opera- 
tion article  296  of  the  constituUon  of  1898, 
which  requires  the  general  assembly  to  "cre- 
ate for  the  state,  and  for  each  parish  and 
municipality  therein,  boards  of  health,  and 
to  define  their  duties  and  prescribe  the  powers 
thereof."  Its  further  object  Is  to  provide  for 
the  protection  and  preservation  of  the  public 
health,  and  for  "a  general  sanitation  of  the 
state,  and  a  local  sanitation  of  parishes  and 
municipalities,"  etc.  That  act  provides  "that 
the  council  or  legislative  body  of  each  and 
every  Incorporated  municipal  government  In 
the  state  shall  establish  and  organize  a  town 
or  city  board  of  health,"  Indicating  the  par- 
ticular method  of  the  establishment  and  or- 
ganization thereof.  It  specially  authorizes  and 
requires  said  municipal  boards  "to  appoint 
a  sanitary  officer,  whose  duty  it  shall  be  to 
enforce  the  requirements  ot°  said  board  In  all 
matters  of  sanitation,"  etc  Id.  {  6.  It  fur- 
ther specially  provides  "that  said  parish  and 
municipal  boards  shall  have  power  and  au- 
thority to  pass  health  and  sanitary  ordinances 
for  dining  and  abating  nuisances,  dangerous 
to  public  health;  •  •  •  to  regulate  the 
carrying  on  of  trade  and  business  injurious 
to  public  health;  •  •  •  and  generally  [to 
pass]  all  health  and  sanitary  ordinances  nec- 
essary and  Incident  to  the  proper  local  sanita- 
tion of  the  parish,  city  or  town  In  which  they 
exercise  their  powers."  It  further  provides, 
ex  industria,  that  it  is  the  object  and  purpose 
of  this  act  "to  intrust  full  power  and  author- 
ity to  such  local  boards  to  establish,  control 
and  administer  all  matters  of  strictly  and 
purely  local  sanitation,  not  affecting  other 
portions  of  the  state."  Id.  |  7.  A  compari- 
son of  the  foregoing  provisions  of  the  statute 
with  those  of  Ordinance  No.  14,807,  0.  S., 
will  show  them  to  be  perfectly  harmonious 
and  consistent  It  is  of  no  material  conse- 
quence that  a  municipal  board  of  health  now 
existing,  or  which  may  be  hereafter  created, 
would  possess  a  similar  power  to  pass  ordi- 
nances upon  the  same  or  like  subjects;  as 
the  city  is  primarily  charged  with  the  duty 
of  protecting  and  preserving  the  public  health, 
and  of  maintaining  the  municipality  in  a 
proper  sanitary  condition.  In  furtherance  of 
that  Idea,  we  are  referred  to  the  provisions 
of  several  ordinances  prior  In  date  to  that  of 
No.  14,807,  C.  S.,  which  was  adopted  on  No- 
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▼ember  10,  1898.  The  flrst  la  Ordinance  No. 
18,487,  0.  8..  bearing  date  July  6. 1897,  which 
provides  that  'it  shall  be  unlawful  for  any 
person,  Arm,  or  corimratloa  to  sell,  or  ofTer 
for  sale,  M'  deliver  the  meat  of  any  animal  not 
considered  game,  Intended  for  human  food, 
within  the  city  of  New  Orleans,  without  same 
having  been  first  inspected  and  passed  upon 
and  approved  by  the  officers  appointed  and 
empowered  for  snch  duty  by  the  board  of 
health."  It  provides  further  "that  such  meat 
when  so  Inspected,  passed  upon,  and  approved, 
shall  be  marked  or  tagged  by  said  inspectors, 
and  same  shall  not  be  allowed  upon  stalls  of 
any  market,  whether  public  or  private,  unless 
so  tagged  or  marked  after  having  been  In- 
spected by  said  Inspectors  of  the  board  of 
health."  It  further  provides  for  the  punish- 
ment of  persons  who  violate  its  provisions. 
That  ordinance  was  afterwards  supplemented 
by  the  passage  of  Ordinance  No.  13,689,  bear- 
ing date  October  6,  1897,  which  dealt  with 
the  connterfeltlng  of  any  tag  or  stamp  pro- 
vided for  In  the  original  ordinance,  and  affix- 
ing a  penalty  for  such  an  act  The  particular 
Blgniflcance  of  the  foregoing  ordinances  is 
that  they  precede  In  date  both  the  constitu- 
tion and  statute  of  1898,  and  appear  never 
to  have  been  assailed  or  questioned,  as  either 
illegal  or  onconstitutional,  on  the  grounds 
now  stated  for  the  first  time,  notwithstanding 
they  are  precisely  similar  In  terms  to  those 
of  Ordinance  No.  14,807.  But  there  Is  an 
additional  ordinance.  No.  14,548,  bearing  date 
August  31,  1898,  and  T^hich  appears  to  have 
been  adopted  Intermediately  between  the 
passage  of  the  act  of  1898  and  Ordinance  No. 
14,807,  which  specially  deals  with  "the 
slaughtering  of  cattle  and  other  animals  at 
the  abattoirs,  and  providing  a  system  of  in- 
spection of  meats."  That  ordinance  provides, 
among  other  things,  "that  all  meats  brought 
into  the  parish  of  Orleans  requiring  Inspec- 
tion under  Ordinance  13,487,  0.  S.,  most  bear 
evidence  of  having  undergone  previous  In- 
spections, 1.  e.  must  bear  the  stamp  or  certifi- 
cate of  some  specially  accredited  state,  mu- 
nicipal, or  United  States  official,  attesting  the 
fact  that  the  animal  has  passed  both  an  ante 
and  post  mortem  inspection."  Section  10, 
Ordinance  No.  14,548.  This  ordinance  puts 
the  proposition  of  the  city  council  in  a  very 
plain  light,  by  requiring  that  all  meats 
brought  into  the  city,  which  are  Intended  for 
use  as  human  food,  shall  bear  evidence  of  hav- 
ing undergone  previous  inspection;  that  is  to 
say,  that  same  have  passed  "both  ante  and 
post  mortem  inspection."  This  ordinance 
conforms  the  inspection  of  meats  to  the  idea 
hereinbefore  outlined,  and  it  seems  to  us  to 
be  a  most  reasonable  regulation,  and  one 
tending  to  the  protection  of  the  public  health. 
It  shows  clearly  that,  in  the  appreciation  of 
tie  city  council,  a  single  inspection  of  cattle 
on  the  hoof,  before  bebig  slaughtered,  was 
Insufficient  and  Inadequate,  and  in  that  opin- 
ion we  concur.  We  find  nothing  In  either  the 
constitution  or  statute  of  1898  contrary  there- 


to. In  onr  oplnlcm.  Ordinance  No.  14,807,  C. 
S.,  Is  legal,  valid,  and  constitntlonaL  Judg- 
ment  affirmed. 

MONSOE,  X,  takes  no  part,  as  h«  was  not 
a  member  of  the  court  when  the  case  waa 
sabmltted. 


(U  La.  Ann.  11M> 
MISANDONA  ▼.  BUBO.     (No.  13,032.)* 
(Sapreme  Omrt  of  Louisiana.    April  17,  1899.) 

CONTRACT— ACTION  FOR  BRBACH— DAHAQSS— 
INTBRBST-PROaFBOTIVB  PROFITS. 

1.  Damages  actually  shown,  growing  out  of 
the  breach  of  contract,  were  allowed. 

2.  Claim  for  interest  on  money  borrowed  te- 
plaintiff  to  carry  out  the  contract  was  not  al- 
lowed, for  the  reason  that  it  was  not  made  dear 
that  plaintiS  borrowed  the  amount  for  the  par- 
pose  alleged,  If  it  was  borrowed  for  that  par- 
pose,  it  was  never  tendered  to  defendant;  on 
the  contraiy,  a  large  part  of  the  money  refer- 
red to  was  used  by  plamtiff  in  his  own  bnsinesa. 

8.  Future  profits  are  generally  too  remote  to 
furnish  a  basis  for  damages.  Amount  claimed 
for  probable  and  speculative  profits  was  not 
allowed. 

CByilabna  by  the  Court.) 

Appeal  from  civil  district  court,  pariah  of 
Orleans;  Fred  D.  King,  Judge. 

Action  by  J.  P.  Mlrandona  against  Nicholas 
Burg.  Judgment  for  plaintiff.  Defendant 
appeals.    Modified. 

WUUam  S.  Benedict,  for  appellant  Wil- 
liam O.  Hart  and  Frank  B.  Thomas,  for  ap- 
pellee. 

BREAUX,  J.  PlainUfT  brought  tblB  nilt 
against  the  defendant  for  damages  that  he 
alleged  grew  out  of  the  failure  of  his  vendor 
to  complete  his  contract  of  sale  in  accordance 
with  agreement  He  averred  that  on  the 
13th  day  of  January,  1896,  he  entered  Into  a 
written  agreement  with  the  defendant.  In 
which  the  latter  bound  himself  to  sell  to  him 
the  stock  In  a  grocery  store  in  this  city  at 
market  value,  to  be  appraised  by  the  apprais- 
ers, one  to  be  selected  by  blm,  and  the  other 
by  the  defendant;  and  that  he  deposited 
$100  current  money.  The  agreement  between 
these  parties  further  shows  that  the  defend- 
ant was  to  lease  the  place  in  which  he  car- 
ried on  his  grocery  business  at  $60  per  month 
for  five  years,  with  privilege  of  renewal  at 
the  end  of  that  time.  He  alleges  that  on 
February  4,  1896,  defendant  refused  to  carry 
out  the  terms  and  conditions  of  the  agree- 
ment—that Is,  refused  to  sell  his  stock  or 
lease  his  premises;  that  he  placed  him  In 
default,  and  brought  suit  to  compel  him  to  a 
specific  performance,  which  resulted  in  a 
Judgment  refusing  to  decree  a  specific  per- 
formance, but  giving  to  him  the  right  to  claim 
the  damages  resulting  from  defenoant'a  re- 
fusal to  complete  the  sale.  He  alleges  that 
his  profits  would  have  been  large  If  he  had 
gotten  possession  of  the  property  as  he  ex- 
pected   when    he    made    the   purchase.    He 

1  Rehearing  denied  May  28,  1899. 
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claims  for  the  proflta  |10,000.  He  seta  forth 
that  be  was  informed  by  the  defendant  that 
the  stock  of  groceries  -would  amount  to  (6,000, 
and,  In  order  to  be  prepared  to  pay  the  price, 
he  borrowed  that  amount  at  8  per  cent  Interest 
for  a  term  of  years,  upon  which  he  will  have 
to  pay  $960  Interest,  and  that  the  sum  remain^ 
ed  In  deposit,  unused  by  him.  He  also  alleges 
that  the  sale  put  him  at  the  expense  of  employ- 
ing a  clerk  at  a  cost  of  $150,  and  that  the  fet 
of  an  attorney  employed  by  him  to  advise  and 
act  for  him  was  $250;  making  a  total  of  $11,- 
360,  for  which  he  asks  Judgment.  Defendant 
filed  an  exception,  charging  that  plalntUTs  peti- 
tion was  vague,  and  that  It  was  necessary,  in 
order  to  enable  defendant  to  answer,  that  plain- 
tlfT  should  aver  from  whom  and  when  he 
borrowed  the  $6,000,  to  whom  and  when  be 
paid  the  $960  interest,  the  name  of  the  clerk 
and  his  legal  adviser.  The  exception  was 
overruled.  Defendant,  reserving  his  excep- 
tion, then  fll^  an  answer  pieaamg  tne  gen- 
eral denial.  Plaintiff  swears  that  the  agree- 
ment was  entered  into  as  he  alleged,  and  that 
he  exerted  his  best  endeavors  to  carry  It  out; 
that  he  made  arrangements  to  have  the  funds 
to  pay  the  price;  that  he  executed  a  mort- 
gage on  the  12tb  or  18th  day  of  February, 
18&e,  to  get  the  loan,  for  which  he  had  no 
use  save  to  complete  his  purchase;  that  he 
also  employed  a  clerk  at  $5  per  week  and 
board,  an  employment  he  deemed  necessary 
during  five  months  in  matter  of  his  pur- 
chase, and  that  the  fee  of  counsel  employed 
by  him  to  see  to  his  interest  in  the  matter  of 
the  purchase  was  $250,  as  alleged;  that  de- 
fendant, at  the  time  of  their  agreement,  gave 
him  an  Idea  of  the  dally  sales  in  his  grocery, 
and  that  it  showed  a  handsome  return  on  the 
amount  Invested.  Plaintiff  also  swore  that 
10  per  cent  was  a  fair  percentage  of  profit 
in  a  retail  grocery  business.  On  cross-examina- 
tion it  was  said  by  a  witness  that  defendant 
had  sent  him  word  on  the  3d  or  4th  of  Febru- 
ary, 1896,  that  the  agreement  was  at  an  end, 
and  that  be  would  not  sell.  Other  witnesses 
for  ^plaintiff  testified  that  the  profits  of  the 
retail  grocery  business  is  from  5  to  6  per  cent. 
The  court  a  qua  during. the  trial  ruled  that 
defendant  could  show  in  mitigation  of  dam- 
ages that  a  mere  offer  to  compromise  was 
made  prior  to  the  filing  of  plaintiff's  petition 
in  the  case  brought  for  specific  performance, 
which  did  not  succeed.  Evidence  was  admit- 
ted to  prove  the  offer.  The  district  court 
rendered  Judgment  for  the  plaintiff  against 
tne  defendant,  in  the  sum  of  $537.50,  with 
legal  Interest  from  the  date  of  the  Judgment. 
Plaintiff  and  defendant  each  appeals. 

1.  The  only  question,  In  a  strict  sense,  now 
before  the  court,  Is  a  question  of  damages  re- 
sulting from  the  nonperformance  of  the  con- 
tract, as  reserved  by  the  supreme  court  In 
the  case  of  MIrandona  v.  Bnrg,  49  La.  Ann. 
656,  21  South.  723.  In  the  cited  case  tbie 
court,  concluded  that  no  redress  could  be  had 
by  plaintiff  s^ve  for  damages,  and  tbat^  for 


reasons  stated.  It  was  not  proper  to  compel 
the  defendant  to  perform  the  contract  A  sec- 
ond examination  into  the  facts  as  made  to  ap- 
pear In  the  case  now  before  us  for  decision 
confirms  us  In  the  correctness  of  the  views 
expressed.  There  were  facts  connected  with 
the  negotiations  between  the  parties  that 
would  have  rendered  difficult  the  enforcement 
of  a  Judgment  requiring  specific  performance. 
Passing  to  the  question  of  the  amount  of 
damages,  we  find  that  the  sum  allowed  was 
more  than  should  have  been  allowed  for  dam- 
ages actually  shown.  It  covers  the  hire  of 
the  clerk  which  plaintiff  employed,  and  the  fee 
of  plaintiff's  attorney.  There  were  mitigating 
chvnmstances  in  the  case,  and  for  that  reason 
we  think  that  the  damages  awarded  should  be 
$45  for  clerk  hire  and  $150  fee  of  attorney. 

2.  The  claim  made  by  plaintiff  for  interest, 
we  think,  was  properly  rejected  by  the  court 
While  there  was.  perhaps,  no  absolute  neces- 
sity that  plamtlff  snouia  have  informed  the 
defendant  that  he  had  borrowed  the  amount 
to  pay  the  price  of  his  purchase  from  defend- 
ant, yet  it  is  not  entirely  without  significance 
that  no  mention  was  made  by  plaintiff  of  mon- 
ey that  he  had  borrowed,  when  plaintiff  was 
Informed  that  the  contract  looking  to  defend- 
ant's sale  to  plaintiff  would  not  be  consum- 
mated by  delivery.  Moreover,  the  loan  of  the 
amount  of  $6,000  was  made  to  plaintiff  by  one 
of  the  banks  a  few  days  after  defendant  had 
informed  plaintiff  of  his  unwillingness  to  con- 
tinue the  negotiations.  No  one  would  readily 
Infer  that  money  would  be  borrowed  to  pay 
the  price  of  a  sale  after  the  seller's  recall  of 
his  promise,  unless,  to  make  certain  his  posi- 
tion regarding  the  sale,  he  desired  It  to  make 
a  tender  and  deposit  of  the  amount  Here 
nothing  of  the  kind  was  done.  Not  only  no 
tender  and  no  deposit  were  made,  but  It  ap- 
pears that  the  amount  borrowed,  or  a  goodly 
portion  of  It,  at  least,  was  used  by  plaintiff 
in  the  course  of  bis  own  business.  Defendant 
could  scarcely  be  held  for  Interest  on  money 
used  by  plaintiff,  or  not  actually  deposited,  or 
In  any  manner  tendered  to  complete  the  sale. 

3.  This  brings  ns  to  a  consideration  of  the 
claim  for  profits  he  would  have  made  If  the 
defendant  had  carried  out  his  agreement,  and 
sold  bis  business  to  plaintiff.  This  court  has 
not  long  since.  In  a  well-considered  case,  In 
substance  held  that  the  profits  npon  a  con- 
tract depending  upon  uncertain  future  re- 
sults could  not  be,  with  any  degree  of  cer- 
tainty, fixed,  inasmuch  as  the  calculation 
would  necessarily  be  conjectural.  There 
must  be  uncertainty  as  to  whether  plaintiff 
would  have  succeeded  at  all  In  realizing 
profits.  The  defendant  and  bis  son  swore 
that  no  profit  was  realized  from  the  business 
for  a  year  after  the  contemplated  sale  by  de- 
fendant to  the  plaintiff  was  recalled  by  the 
former.  It  would  be  difficult  to  believe  that 
such  was.  In  fact,  the  case.  At  the  same 
time  it  would  not  be  possible  to  find  an 
atnount  of  proflta  realized,  without  any  evl- 
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dence  showing  how  mnch  U  was.  In  Schlelder 
y.  Dlelman,  44  La.  Ann.  462,  10  South.  934, 
the  syllabus,  indicating  the  principle  passed 
upon,  reads:  "As  a  general  rule,  the  future 
profits  of  a  contract  cannot  be  included  In 
the  Injury  suffered  by  Its  breach,  mainly  for 
the  reason  that  they  depend  upon  so  many 
and  various  contingencies  that  It  Is  Impossible 
for  a  court  or  a  Jury  to  arrive  at  any  definite 
determination  of  the  actual  loss  by  any  trust- 
worthy method.  They  are  open  to  the  ob- 
jection of  remoteness,  as  well  as  of  uncer- 
tainty." PlalntifTa  dalm  for  damages,  based 
on  future  profits  of  the  business  he  would 
have  realized,  is  as  uncertain  as  It  was  In 
the  case  cited.  Anticipated  profits  cannot 
always  be  recovered.  U.  S.  T.  Behan,  110 
n.  S.  344,  4  Sup.  Ct  81.  At  best,  defendant's 
profits,  we  infer,  were  small.  Plaintiff  was 
not  acquainted  with  the  former's  cnstomers, 
and  with  the  business  as  conducted  hi  the 
locality  in  which  defendant's  grocery  was. 
There  was  great  uncertainty  and  contingency 
as  to  whether  gain  would  have  been  derived 
at  all.  The  questions  presented  were  orally 
argued.  No  briefs  were  filed.  For  reasons 
assigned,  the  Judgment  appealed  from  is 
amended  by  reducing  the  amount  of  damages 
to  $195,  making,  with  the  "earnest  money," 
ttie  sum  of  1296,  with  legal  interest  thereon 
from  October  19,  1898,  and,  as  amended,  the 
Judgment  Is  affirmed,  at  cost  of  plaintiff  In  the 
■npreme  court;  1.  e.  plaintiff  pays  cost  of  appeal. 

MONBOB,  J„  takes  no  part. 


(Q  La.  Abu.  UM) 

STATE  T.  HARBIS.    (So.  13,161.) 
(Supreme  Court  of  Louisiana.     May  15,  1899.) 

JimORS  —  EXAMINATION  —  DISCRETION     Of 

TRIAL  COURT— APPEAL— STATEMENT 

OF  TRIAL  JUDGE. 

1.  The  authority  of  the  trial  judge  to  control 
the  examination  of  jurors  on  their  voir  dire,  as 
relates  to  the  mode  of  examination,  has  always, 
when  apparently  reasonable,  been  recognized. 

2.  The  conrt,  as  relates  to  the  character  of  the 
qnestiona  propounded  to  a  juror,  is  vested  with 
a  large  discretion,  with  which  an  appellate  conrt 
will  not  interfere,  save  in  case  of  manifest  dis- 
reaard  of  the  rights  of  the  accused. 

8.  Under  repeated  rulings,  the  statement  of  the 
trial  judge,  incorporated  in  the  bill  of  excejption. 
Is  accepted  as  correct,  In  the  absence  of  evidence 
showing  that  it  is  not  correct 

(Syllabus  by  the  Court) 

Appeal  from  jQdldal  district  conrt,  parish 
of  Grant;    M.  F.  Machen,  Judge. 

Annie  Harris  was  charged  with  murder. 
She  was  found  guilty  of  manslaughter,  and 
appeals.    Affirmed. 

William  0.  Boberts,  for  appellant  MOton 
i.  Cunningham,  Atty.  Oen.,  and  A.  B.  Hund- 
ley, DIst  Atty.,  for  the  State. 

BBEAUX,  3.  The  accused,  Annie  Harrla, 
was  charged,  with  her  husband,  each  as  prin- 
cipal, on  the  24th  day  of  September,  1898, 
With  the  murder,  en  tbe  18th  day  of  the 


month  of  May,  1886,  of  Teasle  Brown.  On 
her  motion,  the  court  granted  her  a  severance 
in  the  trial.  She  was  tried,  fonnd  guilty  of 
manslaughter,  and  sentenced  to  serve  at  hard 
labor  in  the  penitentiary  for  10  years.  From 
the  verdict  of  the  Jury  and  the  sentence  of 
the  court  she  appealed. 

Tbe  defendant  excepted  to  tbe  court's  re- 
fusal to  permit  her  counsel,  in  cross-exam- 
ination of  six  of  tbe  Jurors  on  their  voir  dire, 
to  propound  the  following  question:  "If  the 
evidence  on  the  trial  should  establish  that  the 
accused  on  trial  and  Andy  Harris,  who  was 
Indicted  Jointly  with  her,  who  has  been  tried, 
are  married,  and  that  they  were  both  present 
and  participated  In  the  act  which  caused  the 
killing,  and  if  the  evidence  should  establish 
that  whatever  the  wife  did  was  done  under 
the  direction  and  coercion  of  her  husband,  and 
if  the  court  should  instruct  you,  if  you  should 
so  find,  you  should  acquit  her,  would  yon  do 
BoT"  The  Jurors  to  whom  this,  question  was 
propounded  were  peremptorily  challenged  by 
the  defendant  They  had  answered  that  they 
knew  nothing  of  the  caae.  The  narrative  of  the 
bin  of  exception,  made  part  of  the  bill  by  the 
Judge,  sets  out  that  the  question  only  had  a 
tendency  to  confuse  or  mislead,  and  to  uselessly 
take  up  the  time  of  the  court.  It  is  well  set- 
tled, we  think,  tliat  the  Juror's  Incompetency 
may  be  proved  upon  examination  on  his  voir 
dire,  and  every  question  needful  to  show  his 
disqualification  may  be  propounded;  but  It  Is 
also  equally  as  well  settled  that  the  trial 
Judge  may,  In  his  discretion,  decline  to  permit 
the  examination  to  be  extended  indefinitely 
and  uselessly.  The  examination  of  a  Juror, 
both  as  relates  to  time  and  mode,  is  to  be  ex- 
ercised under  the  supervision  of  the  district 
Judge.  Messrs.  Thompson  and  Merrlam,  In 
their  book  on  Juries,  say:  "The  court  must 
be  vested  with  considerable  discretion  In  de- 
termining the  character  of  the  questions  to  be 
proposed  and  the  limits  of  the  examination. 
The  questions  must  be  pertinent,  and  from 
their  nature  calculated  to  show  that  the  per- 
son offered  Is  not  sufficiently  free  from 'bias 
to  sit  as  an  Impartial  Juror."  Section  243. 
The  Judge,  in  the  exercise  of  proper  discre- 
tion, may  see  that  the  examination  Is  prop- 
erly limited,  and  that  tbe  questions  are  not 
such  as  to  mislead  or  confuse  the  Juror. 

Tbe  trial  Judge  farther  stated.  In  an  incorpo- 
rated statement  In  the  same  bill  of  exception, 
that  the  state,  in  the  examination  of  the  Jurors, 
asked  the  following:  "If  yon  should  be  selected 
as  a  Juror,  you  will  be  instructed  by  the  court, 
and  It  is  your  duty  to  take  the  law  from  the 
court  and  the  testimony  from  the  witnesses,  and 
from  that  yon  will  make  up  your  verdict;  will 
you  do  that?"  That  the  answer  was  In  the 
affirmative.  We  understand  that  the  accused, 
through  counsel,  propounded  similar  questions 
to  the  Jurors  as  that  which  had  been  pro- 
pounded by  the  state,  as  Just  mentioned.  Tb 
meet  the  objection  of  defendant  the  trial 
Judge  states  that,  similar  "questions  having 
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been  propounded  by  counsel  for  defendant  to 
the  Jurors,  tbe  court  declined  to  permit  them 
to  answer  them."  The  court  thought  the  mat- 
ter had  already  been  sufficiently  passed  upon. 
We  deem  It  sufficient  to  say  that  here  again 
we  hare  not  found  In  the  ruling  any  denial 
of  a  right.  The  question  had  been  propound- 
ed and  answered,  and  It  was  not  one  which 
should  give  rise  to  an  extended  examination 
of  a  Juror;  for,  under  their  oath,  they  were, 
In  the  nature  of  things,  if  in  other  respects 
competent  Jurors,  bound  to  receive  the  law 
and  to  construe  the  facts  as  Just  stated. 

The  second  bill  of  exception  relates  to  an 
asserted  ruling  of  the  district  court  permitting 
a  witness  to  testify,  over  defendant's  objec- 
tion, that  the  defendant  had  had  some  trouble 
some  time  prior  to  the  homicide  with  other 
persons  than  the  deceased.  The  defendant 
contended  that  this  evidence  was  not  part  of 
the  res  gestae;  but  the  Judge  of  the  district 
oonrt  informs  us,  by  the  statement  Incorpo- 
rated In  the  bill  of  exception,  that  the  evi- 
dence was  taken  out  of  the  hearing  of  the 
jury.  It  appears  that  the  court  did  rule  that 
the  evidence  relating  to  the  previous  difficulty, 
as  well  as  the  threats  made  to  the  witness 
In  question,  was  admissible  for  the  purpose 
of  showing  malice,  but,  after  the  Jury  had  re- 
turned, in  accordance  with  the  court's  order 
the  witness  was  not  examined;  the  state  did 
not  press  the  question.  It  follows  that  the 
ruling  was  of  no  effect  It  was  the  decision 
of  a  question  in  the  abstract,  as  the  prosecu- 
tion did  not  avail  Itself  of  It  to  Introduce  tes- 
timony. The  court  directly  states  "that  the 
Jury  returned  from  their  room  of  dellbera- 
tion."  The  witness  was  not  asked  anything 
abont  the  previous  difficulty  or  threats,  nor 
did  the  evidence  go  before  the  Jury.  This  be- 
ing the  case,  the  defendant  could  not,  In  any 
manner,  have  been  prejudiced. 

As  relates  to  the  statement  of  the  Judge,  it 
has  been  repeatedly  decided  that  it  must  con- 
trol, even  If  it  conflicts  with  the  statement  of 
counsel  for  the  accused.  We  therefore  take 
it  entirely  as  correct  As  the  testimony  was 
never  heard  by  the  Jury,  it  renders  it  un- 
necessary to  pass  upon  the  question  of  law 
that  would  have  arisen  if  It  had  gone  to  the 
Jury.  State  v.  Broussard,  39  La.  Ann.  671,  2 
South.  422;  State  v.  Toung,  40  La.  Ann.  483, 
4  South.  481.  The  verdict,  sentence,  and  Judg- 
ment are  therefore  affirmed. 


(SI  La.  Ann.  9X1) 

KOCKB  et  aL  V.  THEIR  CREDITORS.    (No. 

13,060.) 

(Supreme  Court  of  Louisiana.     May  1,   1899.) 

INSOLVENCY— ELECTION  OP  SYNDIC— DIS- 
CHARGE OF  INSOLVENT— OBJECTIONS. 

The  election  of  a  syndic  at  a  meeting  of  the 
creditors  of  an  Insolvent,  and  the  discharge  of 
the  insolvent,  will  be  sastained,  when  the  same 
are  sought  to  be  set  aside  on  objections  urged  for 
the  first  time  in  an  opposition  to  the  procSs 
verbal  of  the  notary  filed  in  the  district  court, 
when  the  grounds  nrged  are  that  the  notary  re- 
ceived votes  without  proper  evidence,  and  it  is 


shown  on  the  trial  of  the  opposition  that  the 
votes  so  received  were  legal,  and  cast  in  conformi- 
^  to  the  wishes  of  the  owners  of  the  claims. 
Pandelly  v.  Creditors,  9  La.  887;  Owartney  v. 
Creditors,  13  La.  Ann.  189;  Conant  v.  MiUao- 
don;  6  La.  Ann.  542;  28  N.  E.  667. 

(Syllabus  by  the  Court) 

Appeal  from  civil  district  court  pariah  at 
Orleans;   Thomas  O.  W.  Ellis,  Judge. 

In  the  matter  of  the  insolvency  of  Kocke, 
Hernandez  &  Depass.  Dodt  and  Freie  filed 
opposition.  Judgment  for  insolvents,  and  op- 
ponents appeal.    Affirmed. 

Kocke,  Hernandez  &  Depass  made  a  vol- 
untary surrender  of  their  property.  It  was 
accepted  by  the  court  and  a  meeting'  of  cred- 
itors called  before  Zengel,  notary  public.  The 
meeting  was  held  before  the  notary,  who  re- 
turned a  procds  verbal  declaring  that  a  ma- 
jority in  number  and  amount  of  creditors  bad 
voted  in  favor  of  accepting  the  cession;  of 
having  Henry  Kocke,  one  of  the  insolvents, 
appointed  as  syndic,  and  of  discharging  the 
insolvents.  After  the  procSs  verbal  had  been 
filed  in  the  district  court  Dodt  aud  Freie, 
creditors,  ffied  an  opposition  to  the  homologa- 
tion of  the  proceedings.  On  the  trial  there- 
of it  was  dismissed,  and  the  exponents  ap- 
pealed. The  opposition  on  the  trial  was 
narrowed  down  to  a  contest  over  the  votes 
cast  with  the  majority  in  the  meeting  of  cred- 
itors In  the  names  of  Charles  Mansion  and 
P.  B.  O.  Plasworth,  whose  names  appeared 
oa  the  schedule  as  creditors  of  the  insolvents. 
The  opposition  to  the  vote  in  Mansion's  name 
was  upon  the  ground  that  he  was  dead  when 
the  power  of  attorney  and  the  affidavit  in  his 
name  which  appeared  in  the  record  were 
made;  that  no  legal  representative  had  been 
appointed  for  his  succession;  that  proof  of 
said  claim  should  therefore  be  rejected  by  the 
court  The  opposition  to  the  -  vote  In  the 
name  of  Plasworth  was  that  be  was  not  the 
real  owner  of  the  claim  at  the  time  of  the 
meeting  of  creditors,  as  It  bad  been  compro- 
mised by  him,  and  he  had  been  paid.  The 
vote  both  upon  the  Mansion  and  the  Plas- 
worth claims  was  cast  by  Henry  Kocke,  be 
dedaring  himself  to  be  agent  and  attorney 
in  fact  of  each  of  said  parties,  and  that  they 
were  creditors  for  the  amounts  for  which 
they  had  been  respectively  recognized  on  the 
list  of  creditors.  In  support  of  his  right  to  so 
appear  and  vote,  Kocke,  presented— First  s 
power  of  attorney  to  him,  signed  "C.  Man- 
sion, per  H.  Mansion,"  to  which  was  annex- 
ed an  affidavit  of  H.  Mansion  to  the  fact  of 
the  Indebtedness  of  the  Insolvents  to  Charles 
Mansion;  and,  second,  a  power  of  attorney 
to  him,  signed  "Peter  E.  Plasworth,  F.  C. 
K.,"  to  which  was  an  affidavit  signed  "Peter 
E.  G.  Plasworth.  F.  O.  K.,"  to  the  fact  of 
the  Indebtedness  of  the  insolvents  to  Plas- 
worth. On  the  trial  of  the  opposition,  Henry 
Mansion  and  Plasworth  were  placed  upon  the 
stand  by  opponent.  Henry  Mansion  testified 
that  he  was  the  i>er8on  who  had  signed  the 
power  of  attorney  to  Kocke,  and  made  the 
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afBdavlt  annexed  thereto;  that  Oharies  Man- 
sion was  his  brother;  that  he  was  one  of  his 
heirs;  that  his  succession  bad  never  been 
opened,  but  the  heirs  had  simply  taken  pos- 
session as  such;  that  the  Insolvents  were  In- 
debted to  his  brother,  Charles  Mansion,  as 
stated  In  the  afDdavlt;  that  he  (the  witness) 
had  charge  of  all  the  business  before  and  at 
the  time  of  his  death,  and  still  continued  the 
management,  with  the  consent  of  all  the 
heirs;  that  he  knew  personally  of  the  exist- 
ence of  and  of  the  amount  of  tiie  debt  sworn 
to;  that  his  co-heirs  had  not  anthorized  him 
to  sign  for  them  the  power  of  attorney  before 
he  had  done  so,  but  that,  after  having  signed 
the  same,  he  informed  them  of  what  he  had 
done,  and  they  said  It  was  all  right  Plas- 
worth  testified  to  the  fact  of  the  existence  of 
and  the  amount  of  the  indebtedness  of  the  in- 
solvents to  himself  as  stated  In  the  list  of  the 
creditors,  but  he  declared  that  he  had  sold 
his  claim  to  F.  0.  Kocke;  that  the  written 
power  of  attorney  to  Henry  Kocke  to  vote 
upon  that  claim  In  his  name  was  presented 
to  him  for  signature,  but  he  said  he  had  no 
Interest  In  It,  that  he  had  sold  the  same;  that 
his  vendee  could  sign  It,  if  he  wanted  to; 
that  it  was  not  his  signature,  but  "P.  B.  G. ' 
Plasworth,  per  F.  C.  K."  It  was  admitted  on 
the  trial  that  "at  the  time  it  came  to  the 
question  of  voting  on  the  ?1,500  for  which 
Mr.  Plasworth  was  put  on  the  bllan  that  F. 
O.  Kocke  notified  the  notary  fliat  he  had  pur- 
chased that  daim,  and  that  he  owned  it,  and 
that  under  Instructions  from  the  notary  a 
power  of  attorney  was  executed  as  offered  In 
evidence  simply  for  the  reason  that  Mr.  Plas- 
worth's  name  was  on  the  bllan,  and  that  It 
was  done  In  that  way  to  make  connection 
with  the  bllan."  The  district  Judge,  in  his 
reasons  for  Judgment,  said  that  his  Judgment 
was  that  both  claims  were  legally  voted,  and 
that,  as  there  was  no  fraud  or  concealment, 
the  votes  must  stand;  that  he  did  not  think 
that  on  the  mere  technicalities  urged  the  pro- 
ceedings should  be  avoided;  that  the  Plas- 
worth claim  was  voted  by  its  owner;  that  the 
fact  that  he  chose  to  appear  as  the  agent  of 
his  vendor,  and  In  his  name,  the  said  vendor 
being  consulted  and  agreeing  thereto,  did  not 
invalidate  the  act  or  the  vote;  that  In  the 
Mansion  case,  all  the  heirs,  being  of  full  age, 
after  full  Information  acquiesced  in  the  act 
and  vote  of  the  co-heir,  who  was  the  manager 
of  the  affairs  of  the  deceased,  and  their  own 
business  manager;  that  he  understood  the  Ju- 
risprudence to  be  that  mere  irregularities.  In 
the  absence  of  fraud,  and  where  all  the  notices 
had  been  given,  and  all  the  delays  had  been 
observed,  and  a  proper  order  of  court  based, 
all  would  not  suffice  to  avoid  the  proceedings 
and  set  aside  the  election;  that  honest  claims 
due  by  the  insolvents  were  honestly  cast  and 
counted,  and  he  did  not  think,  for  mere  irreg- 
ularity, where  no  one  was  injured,  or  Illegally 
deprived  of  any  right  he  should  subject  the 
estate  and  Its  creditors  to  the  expense  and  de- 
lay of  another  meeting;  that  what  had  been 


beneficially  done  with  substantial  compliance 
with  the  directions  of  the  law  should  stand. 

Frank  D.  Chretien,  for  appellants.    Frank 
Zengel,  for  appellees. 

NIOHOLLS,  C.  J.  (after  stating  the  facts). 
1.  Through  the  evidence  adduced  on  the  trial 
of  appellants'  opposition  It  was  established 
that  the  debts  placed  by  the  insolvents  upon 
their  bllan  as  due  to  Cliarles  Mansion  and  to 
Plasworth  were  really  owed  by  them,  though 
the  former  claim  belonged  at  the  time  to  the 
heirs  of  Mansion,  he  being  then  dead.  It 
was  further  established  that  the  vote  cast  up- 
on those  claims  was  cast  in  conformity  to  the 
wishes  of  those  parties  owning  the  same  at 
the  time  of  the  meeting.  Finding,  as  we  do, 
that  as  a  matter  of  fact  the  cession  of  the  in- 
solvents was  accepted,  their  discharge  con- 
sented to,  and  the  selection  of  Hepry  Kocke 
made  by  the  majority  of  the  actual  creditors 
In  number  and  amount,  we  would  not  be  Jus- 
tified In  setting  aside  the  results  reached  at 
the  meeting  of  creditors  simply  because  the 
evidence  submitted  to  the  notary  as  to  the 
existence  of  the  Mansion  and  Plasworth 
claims,  and  the  authority  of  Henry  Kocke  to 
vote  upon  the  same,  was  such  as  might  have 
Justified  him  in  refusing  to  receive  such  votes. 
The  controlling  factor  in  reaching  a  decision 
In  this  case  Is,  under  the  conditions  and  cir- 
cumstances In  which  the  Issues  were  raised 
and  presented,  the  verity  of  the  declarations 
made  by  the  notary,  not  the  sufficiency  or  in- 
sufficiency of  the  evidence  upon  which  he  act- 
ed. It  would  be  a  vain  and  useless  act  to  send 
the  parties  back  to  reach  the  same  result  which 
has  already  been  reached  merely  to  have  the 
evidence  (which  the  record  shows  could  have 
been  produced  before)  placed  properly  before 
the  notary.  In  C!onant  v.  MiUaudon,  6  La. 
Ann.  542,  the  plaintlCT  sought  to  have  an  elec- 
tion of  directors  of  a  bank  set  aside  because 
the  commissioners  of  election  received  votes 
without  proper  evidence;  but  this  court  re- 
fused to  grant  this  prayer.  It  having  been 
subsequently  shown  that  the  votes  so  re- 
ceived were  legal  votes.  It  said:  "It  U 
claimed  that  the  vote  should  have  been  re- 
jected by  the  commissioners  b'ecause  they  had 
not  before  them  legal  evidence  [of  the  right 
of  the  voter  to  vote],  and  that  the  legality  of 
the  vote  must  repose  solely  upon  the  evidence 
offered  before  the  Judges  of  election.  We 
are  not  prepared  to  say  that  for  the  purposes 
of  an  election  the  evidence  was  Insufficient; 
but  however  that  may  be,  It  Is  now  fully  es- 
tablished that  the  vote  was  one  which  the 
voter  was  legally  entitled  to  give.  It  would 
be  against  reason  to  set  aside  an  election  af- 
fected by  legal  votes  because  full  proof  of 
their  being  legal  was  not  laid  before  the  com- 
missioners, and  we  are  aware  of  no  precedent 
for  such  a  course.  The  plaintiffs  cite  the 
Case  of  Mohawk  &  H.  R.  R.  Co.,  19  Wend. 
135,  but  there  the  question  was  whether  the 
election  should  be  set  aside  because,  as  al- 
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Jeged,  a  rote  had  been  Improperly  rejected. 
In  determining  vbether  the  rejection  was 
legal,  the  court  Intimates  that  It  could  not 
look  beyond  the  evidence  presented  to  the 
commissioners.  The  want  of  analogy  be- 
tween the  two  cases  Is  obvious.  If  a  party 
neglects  to  present  proper  evidence  to  the 
commissioners,  and  his  vote  Is  rejected.  It  Is 
his  own  laches,  and  he  has  no  egnlty  In  ask- 
ing a  court  to  relieve  him  from  its  conse- 
quences. But  when  the  commissioners,  on 
Insufficient  evidence,  have  received  a  legal 
vote,  why  overthrow  an  election  when  the 
same  vote  would,  on  proper  evidence,  be  re- 
ceived again?'  Asking  ourselves  the  same 
question,  we  must  answer  It  In  the  same  man- 
ner as  did  our  predecessors.  The  case  does 
not  come  before  us  on  objections  made  by 
appellants  before  the  notary  to  the  accept- 
ance of  the  votes  on  the  evidence  adduced, 
and  the  overruling  of  the  same  by  the  officer, 
but  upon  objections  urged  for  the  first  time 
through  an  opposition  filed  after  the  procds 
verbal  of  the  proceedings  of  the  meeting  of 
creditors  had  been  returned  to  the  court  by 
the  notary.  The  time  at  which  objections 
are  urged  frequently  controls  not  only  the  de- 
cision of  Issues,  but  determines  the  character 
of  the  Issues  themselves.  See,  on  this  sub- 
ject, Pandelly  v.  Gredltors,  8  La.  395;  Gwart- 
ney  v.  Creditors,  13  La.  Ann.  189.  We  think 
the  principles  announced  In  Conant  v.  Millau- 
don  find  proper  application  here.  For  the 
reasons  assigned.  It  Is  hereby  ordered,  ad- 
judged, and  decreed  that  the  Judgment  ap- 
pealed from  be,  and  the  same  la  hereby,  af- 
firmed. 


(SI  La.  Ann.  UOO) 

BAGNETTO  v.  BAGNETTO.     (No.   12,968.) 

(Supreme  Cionrt  of  LooMana.    May  IS,  1898.) 

APPEAL  —  RETIBW  —  nNDINO^-DISSOLXmON 
OF  PARTNERSHIP— FOWBRS  OF  PARTNER. 

1.  The  rule  that  the  finding  of  the  trial  judge 
on  a  question  of  fact  will  be  reasonably  followed, 
unless  clearly  shown  emmeoas,  reaffirmed  and 
given  application  herein. 

2.  The  mere  filing  of  a  suit  seeking  disaolntlon 
and  settlement  of  a  partnership  does  not,  ipso 
fsctOk  operate  its  dissomtion. 

8.  It  18  the  dntv  ot  a  partner.  In  charge  <a  a 
valuable  partnership  asset,  wb^  dissolution  is 
sued  for,  to  preserve  it,  to  prevent  its  deteriws- 
tion  or  destruction,  and  in  this  behalf  he  may 
malce  reasonable  expenditures  on  behalf  of  the 
partnership. 

iSyllabuB  by  the  CV>nrt) 

Appeal  from  dvll  district  conrt,  parish  of 
Orleans;  Fred.  D.  King,  Judge. 

Action  by  A.  R.  Bagnetto  against  R.  S. 
Bagnetto.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Frank  Zengel.  for  appellant  Obarlea  F. 
dalbome,  for  appellee. 

BLANC!HARD,  J.  Plalntift  and  defendant, 
brothers,  conducted  as  partners  an  eating 
honse  and  coffee  stand  at  stall  No.  69,  in  the 
Poydras  Market,  New  Orleans,  under  tiie  firm 


name  of  "Sam  Bagnetto,"  the  name  of  de- 
fendant, .  who  managed  the  business.  This 
partnership  began  In  1892.  Prior  to  its  forma- 
tion, defendant.  In  his  own  name  and  for  his 
own  account,  bad  conducted  the  same  busi- 
ness at  the  same  stall  for  seven  or  eight 
years.  He  had  purchased  the  stall  and  busi- 
ness In  1885  from  one  Gallac  for  the  price  of 
$1,650.  When  he  associated  his  brother  (plain- 
tiff herein)  with  him  in  the  business,  the  lat- 
ter put  in  no  capital,  though  he  was  admitted 
to  a  full  partnership.  For  some  years  after 
the  formation  of  the  partnership  the  business 
was  profitable,  but  latterly  It  had  not  been. 
About  the  time  they  became  associated  In 
business,  these  brothers  purchased,  and  like- 
wise held  in  common,  some  real  estate.  In 
February,  1898,  this  suit  was  brought  The 
petition  sets  forth  the  partnership  and  the 
ownership  In  C(»nmon  and  In  indlvlslon  of  the 
real  estate,  describing  It  The  allegation  Is 
made  that  plaintiff  Is  not  willing  longer  to 
continue  the  business,  desires  the  partnership 
terminated  and  liquidated,  and  wishes  to 
have  the  real  estate  sold  to  effect  a  partition 
thereof.  Defendant  was  averred  to  be  iu  pos- 
session of  the  business,  and  It  was  suggested 
that,  pending  the  settlement  and  liquidation, 
a  receiver  should  be  appointed.  An  Inventory 
of  the  partnership  effects,  as  well  as  of  the 
real  estate  held  in  common,  was  prayed  for, 
and  a  rule  was  taken  on  defendant  to  show 
cause  why  a  liquidator  and  receiver  should 
not  be  appointed  to  carry  on  and  condqct  the 
business  pending  Its  settlement  Judgment 
waa  asked  dissolving  and  liquidating  the  part- 
nership, and  ordering  the  sale  of  Its  effects, 
as  well  as  the  sale  of  the  real  estate  owned 
In  Indlvlslon.  An  Inventory  and  appraisement 
were  ordered  and  taken.  No  order  was  ever 
made  for  the  appointment  of  a  liquidator  and 
receiver.  Instead,  some  five  weeks  after  the 
suit  was  filed,  on  the  Joint  application  of 
the  parties  litigant  defendant  agreeing  to 
dissolution  and  liquidation,  the  court  ordered 
the  sale  at  auction  of  the  stand  In  the  Poy- 
dras Market  Its  contents  and  good  will,  and 
also  of  the  real  estate.  The  order,  at  the  In- 
stance of  the  litigants,  directed  that  the  pro- 
ceeds of  the  sale  be  placed  In  the  hands  of  the 
notary,  for  divislcm  between  the  partners  after 
the  differences  between  them  should  have 
been  determined  and  settled  by  the  court 
At  the  sale  which  followed,  the  Poydras  Mar- 
ket stand  brought  $502.  It  was  purchased 
by  the  plaintiff,  who  continued  the  business. 
The  real  estate  brought  $4,500,  making  a 
total  of  $5,002  subject  to  Uquldatlon,  setUe- 
ment  of  debts,  and  distribution.  Of  the  debts 
which  showed  up  against  the, concern,  there 
was  no  dispute  as  to  the  larger  portion  there- 
of being  liabilities  of  the  partnership.  The 
claims  thus  admitted  to  be  debts  of  the  part- 
nership aggregated  $1,508.45.  Plaintiff  took 
a  rule  on  defendant  to  show  cause  why  this 
amount  of  $1,508.45  should  not  be  decreed  to  be 
the  only  debts  due  by  the  partnership,  and  to 
be  paid  out  of  the  partnership  funds,  and  why 
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the  remaining  bfllB  sbonld  not  be  decreed  to  be 
the  Individual  liabilities  of  defendant,  subject 
to  payment  only  out  of  the  balance  found 
to  be  due  him  after  settlement  of  the  partner- 
ship debts  and  the  expenses  of  the  liquidation. 
Defendant,  answering  the  rule,  set  out  a  list 
of  bills  aggregating  $990.70,  which  he  ayerred 
to  be  debts  also  due  by  the  partnership,  and 
which  should  be  paid  out  of  Its  assets.  The 
trial  of  this  rale  resulted  In  a  decree  adverse 
to  plaintiff,  and  he  appeals. 

Of  the  disputed  claims,  $811.10  represents 
money  borrowed  by  defendant  from  P.  B. 
Callac.  Both  defendant  and  Callac  testify  to 
the  loan,  and  the  former  swears  that  &e  used 
the  money  In  the  payment  of  debts  which 
had  been  Incnrred  In  the  conduct  of  the  part- 
nership business.  AU  the  bills  were  made 
out  against  defendant.  But  this  Is  explained 
by  the  fact  that  his  was  the  firm  name,  and 
that  he  managed  the  business  and  made  the 
purchases.  The  trial  ludge,  who  saw  and 
heard  the  witnesses  called  to  the  stand  in  re- 
gard to  this  Indebtedness,  came  to  the  condn- 
sion  it  was  a  claim  for  which  the  partnership 
should  be  held.  The  question  was  one  of 
fact,  as  to  whether  the  money  was  used  for 
the  partnership  or  not  Our  examination  of 
the  evidence  does  not  Justify  ua  in  dlstnrMng 
his  finding. 

The  remaining  Items  on  the  disputed  list 
represent  claims  for  wages  due  assistants  and 
waiters  around  the  coffee  stand,  and  furnish- 
ers of  supplies.  The  contention  of  plaintiff 
is  that,  these  liabilities  having  been  Incurred 
subsequent  to  the  filing  of  the  suit,  defendant 
alone,  and  not  the  plaintiff,  should  be  charged 
with  the  same.  He  insists  that  the  partner- 
ship must  be  held  dissolved  from  the  time 
of  service  of  citation  upon  defendant  in  this 
suit,  and  that  after  dissolution  one  partner 
cannot  incnr  liabilities  chargeable  against  the 
partnership  assets.  True  it  is  that,  after  dis- 
solution, one  of  the  parties  to  the  defunct 
partnership  may  not  contract  ordinary  debts 
binding  upon  the  others  who  had  been  asso- 
ciated with  him,  or  upon  the  assets  of  the 
partnership.  But  the  error  of  plalntltrs  po- 
sition Is  In  not  discerning  that  this  partner- 
ship was  not  dissolved  at  the  moment  this 
suit  was  filed.  He  would  have  defendant,  in 
charge  of  the  coffee  stand,  close  It  up,  and 
quit  business  altogether,  as  soon  as  service 
of  process  was  made  npon  him.  This  neces- 
sarily would  have  resulted  in  Injury  and  loss 
to  both  partners,  for  the  evidence  shows  that, 
if  this  had  been  done,  the  market  lessees  would 
have  disposed  of  the  stall  to  other  parties, 
and,  later,  when  the  sale  of  the  partnership 
effects  was  ordered,  there  would  have  bem 
no  going  concem-HStall,  coffee  stand,  and  eat- 
ing house— to  dispose  of.  Besides,  the  peti- 
tion served  on  defendant  notified  him  that  a 
liquidator  and  receiver  of  the  business  had 
been  applied  for. 

Thus  confronted  with  a  suit  for  dissolution 
and  liquidation,  and  for  the  appointment  of 
another  to  conduct  the  business  pending  the 


litigation,  wtiat  was  the  duty  of  defendant, 
tinder  the  circumstances?  Why,  to  cmitlnue 
the  'business,— keep  it  going.  The  stall- the 
business  conducted  there,  its  good  will— was 
a  valuable  asset  of  the  partnership.  It  was 
Incambent  on  defendant  in  charge  of  this 
asset,  to  preserve  it,  to  prevent  Its  deterlonu 
tlon  or  destruction,  and  to  do  this  he  must 
keep  the  stall  open,— Its  business  conducted 
as  usual.  In  this  behalf  he  is  considered  as 
having  had  authority  to  make  reasonable  ex- 
penditures on  behalf  of  the  partnership.  The 
stall  could  not  be  run  without  cooks  and 
waiters  and  without  supplies.  These  were 
had,  and  must  be  paid  for,  and  the  debt  Is 
that  of  the  partnership,  and  not  of  the  one 
partner. 

After  the  filing  of  the  suit,  these  partners 
came  together,  and  agreed  on  a  dissolution 
and  sale  of  the  partnership  effects.  A  time 
was  fixed  for  the  sale,  and  it  took  place  then. 
Until  this  sale  the  partnership  is  considered 
not  to  have  been  dissolved.  The  sale  and 
transfer  of  the  coffee  stand  and  its  business 
to  plaintiff  ended  the  partnership.  Up  to 
that  time  the  stand,  its  business  and  fixtures, 
remained  assets  of  the  partnership,  and  the 
debts  contracted  In  behalf  of  the  same  part- 
nership liabilities.  The  court  a  qua  was  cor- 
rect In  so  holding.  No  books.  It  seems,  were 
kept  In  conducting  the  business  of  the  coffee 
stand.  Plaintiff  was  aware  of  this.  Defend- 
ant could  not,  therefore,  render  an  account 
of  receipts  and  disbursements,  but  enough 
Is  gathered  from  the  record  to  snpport  the 
conclusion  that  pUiintiff  has  not  been  Injured 
by  thia  During  the  time  intervening  be- 
tween the  filing  of  the  snit  and  the  sale  of  the 
coffee  stand,  the  business  was  conducted  at 
a  small  loss,  as  it  had  for  some  time  prior  to 
the  suit  It  is  not  considered  that  the  ques- 
tion of  the  Inability  of  a  commercial  partner- 
ship to  buy  and  sell  real  estate  arises  in  this 
case.  Nor  the  question  that,  the  partners  be- 
ing joint  owners  of  the  real  estate  purchased, 
one  cannot  alienate  or  Incumber  the  property 
without  the  assent  of  the  other.  All  the  ef- 
fects—real estate  and  all— held  in  common  by 
these  litigants  were,  by  consent,  sold,  and  the 
proceeds  placed  In  a  notary's  bands,  there  to 
await  the  action  of  the  court  In  determining 
the  question  of  liability  of  these  partners  In- 
ter se,  and,  after  such  determination,  settle- 
ment to  be  made  accordingly.  Agreements 
have  the  force  of  law  on  those  entering  Into 
the  same.  The  judgment  appealed  from  dues 
substantial  justice  between  these  brothers. 
Is  supported  by  the  law,  and  is  affirmed. 


(61  La.  Ann.  1204) 
WBBSTER  T.  POLICE  JURY  OF  PARISH 

OF  RAPIDES.    (No.  13,145.) 
(Supreme  Oonrt  of  Lonislana.     May  15,  1899.) 

PARISH— KBBLT   CURB— BXPBNSB   OF   TREAT. 
UONT- LIABILITY. 

Artlde  202  of  the  conatitntlon  of  18T9. 
while  properly  constrned  to  mean  that  the  tax- 
ing power  was  to  be  exercised  by  the  general  as* 
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sembly  for  state  purposes,  by  parishes  for  pansh 
purposes,  and  by  municipal  corporations  for  the 
purposes  of  such  corporations,  is  also  to  be  con- 
strued with  article  163  of  the  same  constitution, 
which  provides  that  "the  general  assembly  shall 
make  it  obligatory  upon  each  parish  to  supfKirt 
all  infirm,  sick  and  disabled  paupers  residing 
within  its  limits,"  etc.,  and,  when  so  construed, 
did  not  attect  the  power  of  the  general  assembly, 
by  the  adoption  of  Act  No.  157  of  the  Acts  of 
1894,  to  require  the  parishes  to  pay  the  expense 
of  treatment  at  the  Kecl:f-Oure  Institute  of  per- 
sons contemplated  by  said  act,  and  aa  therein 
provided. 

Blanchard,  J.,  dissentint;. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  district  court,  parish 
of  Rapides;  J.  B.  Thornton,  Judge  ad  hoc. 

Action  by  R.  R.  Webster  against  the  police 
Jury  of  the  parish  of  Rapides.  Judgment  for 
defendant,  and  plaintiff  appeals.     Reversed. 

J.  0.  BUckman  and  J.  0.  Ryan,  for  appel- 
lant   Andrews  &  Hackenyos,  for  appellee. 

MOXROB,  J.  Plaintiff,  proceeding  under 
Act  No.  157  of  1894,  obtained  an  order  from 
the  Judge  of  the  court  a  qua  that  "Robert 
Webster  be  treated  for  drunkenness,  and  the 
expenses  of  his  treatment,  at  the  Keely  In- 
stitute at  New  Orleans,  La.,  be  paid  by 
Bapldes  parish,  provided  said  expenses  do  not 
exceed  one  hundred  dollars,  and  said  Insti- 
tute will  receive  and  treat  him  with  this  un- 
derstanding, as  provided  by  Act  No.  157  of 
the  Acts  of  1894."  It  appears  that  Robert 
Webster  was  the  plaintiff's  brother,  and  that 
after  obtaining  this  order,  plaintiff  applied  to 
the  Keely  Institute  to  receive  and  treat  him, 
but  was  informed  that  the  $100  must  be  paid 
In  advance,  whereupon  he  borrowed  from 
different  persons  amounts  aggregating  the 
sum  required,  and  paid  the  same  to  the  insti- 
tute, and  his  brother  was  received,  treated, 
and  discharged  as  cured;  and  the  claim  of 
the  Institute,  If  any  It  had,  was  assigned  to 
plaintiff,  and  by  him  presented  to  the  poUce 
jury  for  payment,  and,  payment  having  been 
refused,  plaintiff  brought  this  suit  to  recover 
the  amount.  It  also  appears  that  the  Judge 
of  the  district  court  having  recommended  the 
police  Jury  to  make  the  payment  was  re- 
cused, and  J.  R.  Thornton,  Ksq.,  a  member  of 
the  bar,  was  selected  to  act  In  his  place. 

Several  matters  were  set  up  by  way  of  ex- 
ception and  answer,  which  were  overruled  or 
decided  adversely  to  the  defense,  and  the 
final  Judgment  in  defendant's  favor  was 
based  upon  the  ground  that  Act  No.  157  of 
1894  Is  unconstitutional,  for  the  reason  that 
under  article  202  of  the  constitution  of  1879, 
"the  taxing  power  may  be  exercised  by  the 
general  assembly,  for  state  purposes,  and  by 
parishes  and  municipal  corporations,  under 
authority  granted  to  them  by  the  general  as- 
sembly, for  parish  and  municipal  purposes," 
from  which  It  is  deduced  that  the  general  as- 
sembly has  no  constitutional  authority  to  im- 
pose upon  a  parish  an  obligation  requiring  the 
expenditure  of  funds  derived  from  taxation 
levied  under  parish  authority;  such  expendi- 


ture. It  is  said,  being  a  matter  entirely  within 
the  discretion  of  the  parochial  authorities, 
and  beyond  the  control  of  the  general  assem- 
bly. From  this  Judgment  the  plaintiff  ap- 
pealed to  this  court  under  that  provision  of 
article  85  of  the  constitution  of  1898  which 
gives  Jurisdiction  where  a  law  of  the  state 
has  been  decreed  unconstitutional,  'and  de- 
clares that  "the  appeal  on  the  law  and  the 
facts  shall  be  directly  from  the  court  In  which 
the  case  originated  to  the  supreme  court" 

Act  157  of  1894  Is  entitled  "An  act  to  pro- 
Tide  for  the  treatment  and  cure  of  habitual 
drunkards  or  Inebriates,  or  other  persons  ad- 
dicted to  the  Intemperate  use  of  alcohol,  mor- 
phine, cocaine  or  other  narcotics;  and  to  pro- 
vide for  the  payment  thereof  by  cities,  par- 
ishes and  municipalities  In  this  state."  It 
provides.  In  substance,  that  any  relative  or 
friend  of  a  drunkard,  Joined  by  three  taxpay- 
ers, may  petition  to  the  court  to  have  him 
sent  to  an  institution  for  treatment;  and  if  it 
appears  to  the  Judge  that  the  facts  are  as 
stated,  and  that  the  person  named  Is  an  In- 
ebriate, and  has  been  a  resident  of  the  parish 
or  city  for  a  year,  apd  is  willing  to  be  treat- 
ed, and  that  neither  he  nor  his  petitioning 
kin  are  able  to  bear  the  expense,  the  Judge 
may  order  that  the  expense  of  such  treat- 
ment not  to  exceed  $100,  "shall  be  paid  out 
of  the  treasury  of  the  parish  or  city  In  the 
same  manner  that  other  claims  against  such 
parish  or  city  for  the  administration  of  Jus- 
tice are  paid."  The  learned  Judge  ad  hoc 
reached  the  conclusion  that  this  act  is  uncon- 
stitutional with  reluctance,  and,  as  he  states, 
under  a  sense  of  obligation  to  be  guided  by 
the  opinion  of  this  court  In  the  case  of  State 
V.  PoUce  Jury,  47  La.  Ann.  1244,  17  South. 
792.  A  comparison  of  that  case,  however, 
with  the  Instant  case,  wlU,  we  think,  disclose 
such  a  difference  In  the  purpose  and  effect  of 
the  respective  statutes  under  consideration  as 
to  render  the  opinion  mentioned  Inapplicable 
here.  In  that  case  the  questions  to  be  de- 
termined were  whether  article  202  of  the  con- 
stitution of  1879  should  be  construed  as  au- 
thorizing the  parish  to  collect  taxes  for  the 
purposes  of  the  parish,  and  also  for  the  pur- 
poses of  municipal  corporations  within  the 
parish,  or  whether  that  article  meant  that  the 
parish  should  levy  and  collect  parish  taxes 
for  parish  purposes  alone.  And,  the  court 
having  reached  the  conclusion  that  the  article 
meant  that  the  parish  should  collect  taxes  for 
parish  purposes  alone,  the  next  and  only  re- 
maining question  was  whether  it  was  compe- 
tent for  the  general  assembly.  In  view  of 
such  a  constitutional  provision,  to  require 
that  parish  taxes  thus  collected  for  parish 
purposes  should  be  turned  over  to  a  munici- 
pality for  municipal  purposes,  which  question 
was  decided  In  the  negative.  Whether  the 
general  assembly  could  require  that  taxes 
levied  and  collected  by  a  parish  for  parish 
purposes  should  be  devoted  by  the  parish  to 
the  discharge  of  obligations  imposed  upon 
the  parish  by  the  constitution  Itaelf,  or  which 
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the  general  assembly  was  required  by  tbe  ccm- 
stltutlon  to  impose  upon  the  parish,  was  mot 
involved  In  the  case,  and  was  not  decided. 
That  question  is,  however,  presented  in  the 
case  under  consideration,  and  must  be  deter- 
mined. Article  163  of  the  same  ccmstltution 
in  which  article  202,  which  has  been  quoted, 
is  to  be  found,  reads  as  follows,  to  wit:  "The 
general  assembly  shall  make  it  obligatory 
upon  each  parish  to  support  all  Infirm,  sick 
and  disabled  paupers  residing  within  its  lim- 
its: provided,  that  in  every  municipal  corpo- 
ration in  a  parish  where  the  powers  of  the 
police  jury  do  not  extend,  the  said  corpora- 
tion shall  support  its  own  infirm,  sick  and  dis- 
abled paupers."  It  would  be  an  extreme 
case  which  would  Justify  a  court  in  reading 
such  an  article,  or  any  article,  entirely  out  of 
the  constitution;  and  yet,  if  it  be  held  that 
article  202  precludes  the  general  assembly 
from  exercising  any  control  whatever  over 
funds  collected  by  a  parish  by  means  at  a, 
taxing  power  vested  In  such  parish  by  tbe 
general  assembly,  and  derived  from  no  other 
source,  article  163  is  stricken  with  nullity,— 
a  result  unnecessary,  and  therefore  Inadmis- 
sible, according  to  the  familiar  canon  of  con- 
struction, that  a  law  should  be  so  construed 
as  to  give  the  greatest  possible  effect  to  all  Its 
provisions.  Long  before  the  constitution  of 
1879  was  adopted,  we  had  upon  our  statute 
books  laws  imposing  upon  the  different  par- 
ishes and  municipalities  the  expense  of  tbe 
Judicial  inquiry  necessary  to  send  an  insane 
person  to  the  asylum,  and  to  provide  for  his 
transportaUon  (Rev.  St  |S  1768,  1768),  and 
imposing  upon  the  parishes  and  munidpall- 
tlea  these  very  criminal  expenses  which  are 
referred  to  in  the  opinion  In  the  case  of  State 
V.  FoUce  Jury.  Act  No.  92  of  1878.  It  has 
never,  however,  been  thought  that  article  202 
of  the  constitution  of  1879.  in  providing  that 
the  taxing  power  should  be  exercised  by  par- 
ishes for  parish  purposes,  "under  authority 
granted  to  them  by  the  general  assembly," 
had  the  effect  of  relieving  the  parishes  of 
these  obligations;  and  there  Is  no  reason 
that  we  have  been  able  to  discover  why  such 
obligations  should  be  distinguished  from  the 
obligation  to  make  provIsI(Hi  with  regard  to  a 
person  who,  in  the  language  of  the  statute, 
"has  acquired  the  habit  of  using  spirituous, 
malt  or  fermented  liquors,  cocaine  or  other 
narcotics,  to  such  an  extent  or  degree  as  to 
deprive  him  of  reasonable  self-control."  Ue 
Is  equally  a  weakling  as  a  lunatic  or  a  crim- 
inal, and  may  become  either  tbe  one  or  the 
other.  This  view  of  the  matter  has  been 
taken  by  the  supreme  court  of  Maryland  In 
City  of  Baltimore  v.  Keely  Institute,  81  Md. 
106,  81  AtL  4S7.  And  we  think  It  not  only 
correct  as  a  matter  of  interpretation,  so  far 
as  the  constitution  of  this  state  Is  concerned, 
but  also  humane  and  reasonable.  The  facts 
have  been  found  against  the  defendant  by 
both  the  judge  whoee  duty  it  was  first  to  in- 
quire into  the  matter,  and  the  judge  ad  hoc, 
by  whom  the  case  was  tried,  and  we  think 


that  finding  fully  sustained  by  tbe  evidence 
in  the  record.  The  suggestion  that  the  plain- 
tiff is  not  entitled  to  recover  because  he  is 
not  tbe  person  who  was  treated,  we  presume, 
is  not  seriously  urged.  The  plaintiff  Is  shown 
by  the  evidence  to  be  a  poor  man,  who  did  all 
that  the  law  required  should  be  done  In  order 
to  impose  upon  the  parish  of  Rapides  the  obli- 
gation' to  pay  this  $100.  He  had  tbe  right, 
under  the  circumstances,  to  place  his  brother 
In  the  Institute  for  treatment,  and  to  look  to 
the  parish  to  pay  the  bill;  and  If.  as  between 
himself  and  the  institute,  and  in  order  that 
tbe  purpose  of  the  law  might  not  be  defeated, 
he  borrowed  the  money  and  paid  the  fee  re- 
quired by  the  institute  In  advance,  he  still 
has  the  right  to  look  to  the  parish  to  pay  the 
bllL  It  Is  therefore  oi'Jered,  adjudged,  and 
decreed  that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
there  be  now  judgment  In  favor  of  the  plain- 
tiff, R.  R.  Webster,  and  against  the  defend- 
ant the  police  jury  of  tbe  parish  of  Rapides, 
In  the  sum  of  |100,  together  with  all  the 
costs  of  this  suit;  tbe  same  to  be  paid  in  the 
same  manner  as  other  claims  against  said 
parish  for  the  administration  of  justice  are 
paid. 

BLANCHARD,  J.,  dissents. 


(61  La.  Ann.  1181) 

STATE  V.  ANDERSON.    (No.  18.142.) 

(Supreme  Oourt  of  Louisiana.     May  1,   1899.) 

CaiMIKAL  LAW— PLBA  OP  PRBSCRIPTION- 

BURDBN  OF  PROOF— FDOITIVB 

FROU  JUSTICE). 

1.  The  averment  stated  in  an  information  in 
order  to  negative  prescription  was  limited  to  the 
allegation  that  the  defendant  fled  from  justice. 

2.  The  afflrmative  of  the  question  at  issue  was 
asBumed  by  the  state.  The  defendant  was  not 
bound,  in  order  to  sustain  his  plea  of  prescrip- 
tion, to  prove  that  he  was  not  a  fugitive  from 
justice,  as  charged. 

3.  Relative  to  the  averment  negativing  pre- 
scription on  the  ground  that  knowledge  of  tbe 
crime  was  not  given  to  an  officer  having  authori- 
ty to  direct  tbe  prosecution,  the  court  hereto- 
fore held  that  the  burden  waa  on  the  defendant, 
who  conld  easily  prove  the  affirmative  that  an 
officer  at  least  was  aware  of  the  charge. 

4.  As  relates  to  the  averment  that  defendant 
was  a  fugitive  from  justice,  there  is  no  direct 
interchangeable  expression  under  which  a  nega- 
tive mij^t  be  changed  to  an  affirmative,  and 
proof  required  of  the  affirmative  proposition. 
Either  he  was  a  fugitive,  or  be  was  not.  If  he 
was  a  fugitive,  it  was  for  the  state  to  prove  it, 
and  not  for  the  defendant  to  prove  that  he  waa 
not  a  fugitive. 

On  Rehearing. 

1.  A  defense  being  prescription,  baaed  on  the 
face  of  the  indictment,  the  burden  of  proof  is 
on  the  state  to  rebut  the  plea  by  evidence. 

2.  Failing  to  discharge  the  same,  the  prosecu- 
tion is  terminated,  and  the  defendant  is  released 
from  further  custody. 

Blanchard,  J.,  dissenting. 
(Syllabus  by  the  (3ourL) 

Appeal  from  judicial  district  court,  pariah 
of  Lafourche;   Louis  P.  Caillouet,  Judge. 
..   Allen  Anderson  was  convicted  of  shoottng 
With  Intent  to  k|ll,  and  appeals.    Reversed. 
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Seattle  &  Seattle,  for  appeUant  Milton  J. 
Cunningham,  Atty.  Oen.,  and  Leonard  O. 
Molse^  Dlst.  Atty.,  for  the  State. 

BRBAUX,  J.  The  accusecl  was  Indicted 
for  shooting  with  Intent  to  murder.  He  was 
found  guilty  of  shooting  with  Intent  to  kill. 

The  serious  question  of  the  case  grows  out 
of  the  refusal  of  the  court  to  charge  that, 
where  the  averment  in  an  information  nega- 
tives prescription,  the  burden  is  on  the  state 
to  prove  the  averment  As  it  la  a  matter  of 
some  Importance,  we  copy  the  two  bills  of 
exceptions  taken  on  this  point  in  eztenso. 
The  defendant  having  pleaded  that  the  of- 
fense charged  was  prescribed,  and  that  no 
conviction  could  be  had  upon  the  information 
here  presented,  for  the  reason  that  more  than 
one  year  bad  elapsed  before  the  filing  of  the 
information  for  the  offense,  and  It  being 
shown  to  the  court  that  no  evidence  or  testi- 
mony had  been  introduced  to  prove  any  flee- 
ing from  Justice,  the  defendant  asked  the 
court  to  charge  as  follows:  "Fleeing  from  Jus- 
tice is  an  affirmative  fact,  which  It  was  possi- 
ble for  an  Incumbent  on  the  state  td  prove, 
and  not  on  the  defendant  to  disprove,  as  he 
cannot  he  held  to  prove  a  negative."  Which 
charge  was  refused,  and  a  bill  reserved.  The 
court  rested  its  refusal  on  the  authority  of 
State  T.  Bobinson,  37  La.  Ann.  673,  and  char- 
ged, as  shown  by  another  bill  of  exception. 
No.  3:  "If  the  indictment  on  the  face  shows 
the  crime  Is  prescribed,  it  then  becomes  nec- 
essary for  the  indictment  to  set  out  the  ex- 
ception which  takes  it  out  of  prescription, 
and.  If  the  indictment  does  this,  then  the  bur- 
den of  proof  is  on  the  accused  to  disprove  this 
exception."  Tto  this  part  of  the  charge  a  blU 
of  exceptions  was  reserved.  The  information 
.contains  the  following,  Inserted  In  order  to 
negative  the  plea  of  prescription:  "And  the 
said  Allen  Anderson  did,  at  the  time  of  the 
commission  of  said  otTense,  flee  from  Justice, 
and  remained  a  fugitive  from  Justice  up  to 
his  Incarceration  In  the  parish  Jail  of  La- 
fourche, on  the  4th  day  of  February,  1899." 
The  foregoing  averment,  all  that  is  contained 
in  the  Information  regarding  the  plea  of  pre- 
scription argued,  shows  that  the  Information 
contains  no  averment  that  ahy  knowledge  of 
the  offense  charged  was  ever  given  to  any 
officer  having  authority  to  direct  the  prosecu- 
tion. 

The  only  question  before  the  court  to 
whether  the  defendant  was  a  fugitive,  and 
whether  from  that  one  fact  It  Is  to  be  assum- 
ed that  prescription  was  suspended.  It  fol- 
lows that  the  fact  of  the  suspension  of  pre- 
scription, as  relates  to  a  crime  unknown  to 
the  officers  before  the  information  was  filed. 
Is  not  before  ua  for  decision.  As  relates  to 
the  charge  that  the  defendant  was  a  fugitive 
from  Justice  until  a  short  time  before  the  in- 
formation was  filed,  we  think  that  the  affirm- 
ative of  the  Issue  wns  assumed  by  the  state. 
We  must  hold  that  the  state  was  bound  by 


her  averment  that  the  accused  was  a  fugi- 
tive. We  have  naught  to  do  In  this  case  with 
the  naked  question  of  prescription.  We  only 
'have  to  deal  with  the  one  fact  that  the  state 
alleged  that  the  defendant  was  a  fugitive. 
We  must  hold  that  to  this  extent  the  state 
assumed  the  burden  of  proof.  "Semper  ne- 
cessltas  probandl  Incumblt  1111  qui  agit" 

In  the  case  of  State  v.  Barrow,  31  La.  Ann. 
695,  the  averments  were  interchangeable. 
There  was  possibility  of  alleging  as  to  the 
burden  of  proof  so  as  to  shift  it  from  the 
state  to  the  defendant,  and  vice  versa.  The 
court  said  that  the  state  could  not,  under  the 
circumstances,  be  held  to  prove  a  nnlyersal 
negative;  but,  "If  the  onus  is  on  the  defend- 
ant, he  need  only  prove  that  knowledge  was 
brought  to  one  of  such  officers.  He  need  only 
prove  a  particular  affirmative."  Here  it  is 
different.  The  state  did  not  have  to  prove  a 
universal  negative.  It  only  had  to  prove  that 
the  defendant  was  a  fugitive.  In  view  of 
this,  we  do  not  think  that  it  devolved  upon 
the  defendant  to  prove  that  he  was  not  a  fu- 
gitive. There  Is  no  Interchangeable  expres- 
sion from  negative  to  affirmative,  as  relates 
to  one  who  may  have  been  or  may  not  have 
been  a  fugitive.  If  we  were  to  make  an  at- 
tempt to  draft  a  proposition  In  that  direction, 
we  would  have  to  assume,  in  order  to  give  it 
the  color  of  an  affirmative,  that  the  defend- 
ant should  have  proven  that  he  remained  at 
home  during  the  whole  time  that  he  was 
charged  with  having  been  a  fugitive,  or  that 
he  was  always  ivepared  to  vindicate  his  inno- 
cence. Iliese  are  not  Interchangeable  ex- 
pressions. They  would  only  be  strained  ef- 
forts to  convert  a  negative  into  an  affirma- 
tive. We  feel  quite  confident  that,  as  relates 
to  the  one  fact  charged,— fugitive  from  Jus- 
tice,—the  onus  of  proof  was  with  the  state, 
and  that  refusal  to  give  the  instruction  re- 
quested was  error.  Proof  of  an  absolute  neg- 
ative cannot  very  reasonably  be  required. 
There  must  be  evidence  admitted  strong 
enough  to  establish,  at  least,  a  prima  facie 
case  of  absence  as  a  fugitive  from  Justice. 
State  v.  Foster,  7  La.  Ann.  255.  It  follows 
from  the  foregoing  that  the  proceedings  in 
this  case  are  null  and  void,  and  that  the  de- 
fendant must  be  discharged  from  further 
prosecution  under  the  Information  filed.  For 
reasons  assigned,  it  Is  ordered,  adjudged,  and 
decreed  that  the  Information  filed  in  this  case 
is  a  nullity,  and  it  is  ordered  and  decreed 
that  the  verdict,  sentence,  and  Judgment  of 
the  court  are  annulled,  avoided,  and  reversed, 
and  that  the  defendant  be  released  from  cus- 
tody, not  being  subject  to  prosecution  under 
the  information  filed. 

On  Application  for  Rehearing. 

(May  29.  1890.) 

WATKINS,  J.  On  the  part  of  the  state, 
an  application  for  rehearing  Is  filed.  It 
stands  on  four  propositions:    (1)  That,  under 
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Act  No.  73  of  1898,  prescription  does  not  lie 
when  the  Jury  finds  a  verdict  for  a  lesser  of- 
fense than  the  one  charged.  We  think  that 
the  terms  of  that  statute  do  not  include  the 
case  brought  against  the  accused.  The  stat- 
ute reads:  "Nor  shall  the  prescription  and  ex- 
emption hereinbefore  provided  apply  to  any 
case  of  a  lesser  crime  or  offence  under  an  in- 
dictment for  murder,  robbery,  forgery  or 
counterfeiting."  The  accused  was  not  char- 
ged with  any  oflCense  before  stated.  (2)  That 
the  supreme  court  has  jurisdiction  in  criminal 
cases  ou  questions  of  law  alone.  We  think 
that  the  question  growing  out  of  the  refusal 
of  the  court  to  instruct  the  Jury  as  requested 
was  a  question  of  law,  and  not  one  of  fact 
The  question  of  the  onus  of  proof  In  matter 
such  as  that  decided  by  us  has  always  been 
considered  a  question  of  law.  The  decision 
cited  In  our  original  opinion  Is  to  the  effect 
that  It  has  always  been  so  treated  by  this 
court  The  third  proposition,  that  the  su- 
preme court  cannot  take  cognizance  of  facts 
relative  to  the  question  of  prescription,  we 
consider  Is  Included  in  the  second  proposition, 
uid  for  that  reason  we  pass  It  without  com- 
ment. And,  lastly,  as  the  fourth  proposition 
on  behalf  of  the  state,  it  is  stated  that  where 
the  question  grows  out  of  the  refusal  to  give 
a  special  Instruction,  and  the  request  is  er- 
roneously refused,  "it  is  only  an  error,  and 
the  case  should  be  remanded."  We  are  in- 
formed by  the  recital  in  the  bill  of  excep- 
tions, and  this  is  not  denied  by  the  learned 
Judge  of  the  district  court  that  no  evidence 
went  to  the  Jury  proving  that  the  accused 
was  a  fugitive  from  Justice.  The  ruling  In 
that  respect  was  stated  in  our  original  opin- 
ion. The  averment  of  the  information  that 
the  defendant  was  a  fugitive  was  not  proven. 
It  follows  that  the  state  did  not  negative  the 
plea  filed  by  the  defendant  that  more  than 
12  months  had  elapsed  between  the  commis- 
sion of  the  offense  and  the  bringing  of  the 
information.  The  accused  cannot  be  tried  for 
the  same  offense  in  order  to  enable  the  state 
to  prove  an  allegation  negativing  the  plea  of 
prescription.  Had  the  onus  of  proof  been 
with  the  defendant.  Instead  of  with  the  state, 
and  he  failed  to  prove  that  he  was  not  a  fu- 
gitive, he  would  not  have  been  entitled  to 
another  trial.  The  same  rule  governs  the 
state.  In  declining  to  remand  the  case,  we 
deem  it  proper  to  state  that  the  defendant 
cannot  be  placed  in  Jeopardy,  and  cannot 
again  be  prosecuted  for  the  offense,  and  reit- 
erate that  the  defendant  is  entitled  to  be  dis- 
charged and  released;  and  it  is  so  ordered. 
Altliough  it  is  not  of  any  practical  impor- 
tance, we  desire  to  cancel  and  take  out  of  our 
former  decree  the  words,  "that  the  informa- 
tion filed  in  this  case  is  a  nullity,"  and  we 
leave  the  remainder  of  the  decree  undisturb- 
ed and  in  full  force.  Applications  for  rehear- 
ing refused  both  as  relates  to  the  state  and 
to  the  accused. 

BLANCHARD,  J.,  dissenta. 


(121  Ala.  V.r, 
BREWEiR  .V.  ATEBISOM. 
(Supreme  Court  of  Alabama.     May  18,  1899.) 

MORTOAQES— BQUITABUS  ASSIGNliaNT— FORB- 
CLOSURE— CANCBI^LATION. 
Where  the  payee  of  three  notes  sectired  by 
mortgage  assigns  one,  and  on  payment  of  the 
two  others  by  the  mortgagor,  with  knowledge  of 
the  assignment  cancels  the  mortgage,  the  as- 
signee cannot  sue  him  as  for  money  Gad  and  re- 
ceived; such  cancellation  not  affecting  the  as- 
signee's right  to  foreclose  the  mortgage  to  pay 
his  note. 

Appeal  from  circuit  court  Mobile  county; 
William  S.  Anderson,  Judge. 

Action  by  Robert  W.  Atkeison  against  Bm- 
ma  O.  Brewer.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

This  action  was  brought  to  recover  for 
money  had  and  received  by  the  defendant  for 
the  use  of  the  plaintiff.  The  defendant  plead- 
ed the  general  issue  and  a  special  plea  of  es- 
toppel. In  which  she  set  up  that  the  plaintiff 
could  not  recover  in  this  action,  because  he 
was  not  entitled  to  the  money  collected  by  the 
defendant  from  B.  W.  (Soodwin,  or  any  por- 
tion thereof,  for  the  reason  that  the  said 
plaintiff  acknowledged  and  stated  to  the  de- 
fendant before  the  bringing  of  this  suit  and 
before  the  collection  of  the  said  money  by  the 
defendant  that  the  note  here  sued  on  bad 
been  paid  by  Ooodwin. 

On  the  trial  of  the  cause,  it  was  shown: 
That  Emma  O.  Brewer  was  the  duly  appoint- 
ed and  qualified  executrix  of  the  will  of  Leroy 
Brewer,  deceased.  That  Leroy  Brewer  sold 
a  certain  tract  of  land  to  B.  W.  Goodwin,  and 
for  the  deferred  payment  of  the  purchase 
money  he  executed  three  promissory  notes, 
which  were  secured  by  a  mortgage  on  said 
land.  One  of  these  notes  was  held  by  the 
plaintiff,  to  whom  it  had  been  transferred  and 
assigned.  That  prior  to  the  institution  of  the 
suit  B.  W.  Goodwin  paid  the  other  two  notes, 
which  were  secured  by  the  mortgage,  and 
which  were  held  by  Emma  O.  Brewer,  as  ex- 
ecutrix of  the  will  of  Leroy  Brewer,  deceased. 
That  said  mortgage  was  not  foreclosed,  but 
upon  the  payment  of  these  two  notes  held  by 
her,  Emma  O.  Brewer,  marked  the  same  sat- 
isfied. The  evidence  for  the  plaintiff  tended 
to  show  that  his  note  had  not  been  paid. 

Upon  the  introduction  of  all  the  evidence, 
the  court  gave  to  the  Jury  the  general  affirm- 
ative charge  In  favor  of  the  plaintiff,  to  the 
giving  of  which  charge  the  defendant  duly 
excepted. 

The  defendant  requested  the  court  to  give 
to  the  Jury,  among  others,  the  following  writ- 
ten cliarges:  (1)  "If  you  believe  the  evidence 
In  this  case,  you  must  find  for  the  defendant" 
(2)  "Unless  It  is  proved  that  the  money  col- 
lected by  Mrs.  Brewer  from  Goodwin  was 
proceeds  of  a  sale  of  the  mortgaged  property 
included  in  the  mortgage  which  secured  the 
three  notes  given  by  Goodwin,  or  unless  it  Is 
shown  that  that  property  was  turned  over  to 
Mrs.  Brewer  and  treated  as  money,  then  yuu 
must  find  for  the  defendant"     The  court  n- 
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fased  to  gfre  tbeae  charKea  and  the  defendant 
separately  excepted. 

Tbere  were  verdict  and  jadg^ment  for  the 
plaintiff.  The  defendant  appeals,  and  asslgni 
as  error  the  aeveral  mllngs  of  the  trial  court 
to  which  exceptions  were  reserved. 

John  W.  McAIplne  and  R.  P.  Roach,  for  ap- 
pellant    R.  H.  &  N.  R.  Clarke,  for  appellee. 

HARALSON,  J.  Action  for  money  had 
and  received,  tried  on  pleas  of  the  general 
issue,  and  a  special  plea  of  estoppel. 

The  principle  Is  well  understood  with  nt, 
that  the  transfer  of  one  of  several  notes  se- 
cared  by  mortgage,  clothes  the  transferee 
with  the  right  to  be  first  paid  out  of  the  mort- 
gaged property.  Knight  v.  Ray,  75  Ala.  883; 
Preston  v.  Ellington,  74  Ala.  133.  In  the  first 
case  cited,  the  mortgagee,  Knight,  held  three 
notes  secured  by  mortgage,  one  of  which, 
for  a  valnable  consideration,  he  transferred 
to  Ray,  retaining  the  other  two.  The  mort- 
gagor made  partial  payments  to  Knight, 
the  mortgagee,  but  left  unpaid  on  his  notes 
$400.  Thereupon,  Knight,  after  dne  adver^ 
tisement)  sold  the  lands  under  the  power  in 
the  mortgage,  and,  through  another,  became 
the  purchaser  of  them  at  $350,  a  sum  in 
excess  of  the  amount  due  Ray,  on  his  note. 
No  money  was  paid,  but  the  mortgagee  en- 
tered a  credit  on  the  mortgage,  of  the  sum 
realized  on  the  sale.  Ray  filed  a  bill  and 
sought  thereby  to  trace  her  money  Into  this 
land  and  to  charge  It  with  its  reimbursement 
The  court  held  tliat  the  sale  under  the  mort- 
gage was  in  effect,  an  Investment  by  Knight, 
the  mortgagee,  of  the  funds  realized  from  the 
sale,  in  the  lands  sought  to  be  subjected  by 
the  bllL  They  said  of  the  transaction:  "While 
all  the  notes  remained  the  property  of  Knight 
the  mortgaged  lands  were  equally  bound  for 
the  payment  of  each.  When,  however. 
Knight  traded  and  transferred  one  of  tlte 
notes  to  Mrs.  Ray,  retaining  the  others,  al- 
though the  transfer  was  by  mere  delivery,  he 
clothed  her  with  the  right  to  be  first  paid 
out  of  the  proceeds  of  the  property  mort- 
gaged. Doe  V.  McLoskey,  1  Ala.  708;  Cul- 
lum  V.  Erwln,  4  Ala.  452;  Wallace  v.  Nichols* 
Adm'r,  56  Ala.  321.  When  Knight  made  the 
sale  the  proceeds  of  right  being  primarily  due 
to  Mrs.  Ray,  it  was  his  duty  to  pay,  first  her 
demand,  before  applying  any  of  the  proceeds 
to  his  claim.  Falling  to  do  so,  an  action  for 
money  had  and  received  lay  in  her  favor; 
and  when,  instead  of  paying  the  money  to 
ber,  he  Invested  It  in  lands,  he  armed  her 
with  the  right  to  have  a  lien  declared  on  the 
land  thus  purchased  for  the  payment  to  her 
of  her  money  thus  Improperly  Invested." 

The  principle  underlying  this  and  our  other 
decisions  to  the  same  effect  is,  that  an  assign- 
ment by  the  mortgagee  of  one  of  the  mort- 
gage notes  operates  as  an  assignment  pro  tan- 
to  of  the  lien  upon  the  lands,  and  entitles  the 
assignee  to  payment  In  priority  ot  the  note 
26S0.-C3 


retained  by  Oie  mortgagee  out  of  the  funds 
arising  out  of  the  mortgaged  property— the 
Hen  extending  through  the  property  mort- 
gaged, to  the  money  for  which  it  may  have 
been  sold.  But  the  principle  has  no  applica- 
tion to  money  paid  by  the  mortgagor  to  ttw 
mortgagee  on  the  remaining  note,  when,  so 
to  speak,  the  money  so  paid  never  saw  the 
mortgaged  lands,  was  Independent  and  not 
the  legitimate  offspring  of  them.  Such  mon- 
ey could  in  no  wise  be  Imbued  or  Infected 
with  the  mortgage-Hen  security.  Code,  I 
1040  (1844) ;  Knight  V.  Ray;  Preston  v.  El- 
lington, supra. 

The  evidence  in  the  case  shows  without 
conflict  that  the  money  paid  by  Goodwin,  the 
mortgagor,  to  the  defendant  was  not  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property, 
and  that  the  property  was  not  turned  over  to 
her  on  account  of  such  payment 

The  contention  of  appellee's  counsel  is,— to 
express  it  In  their  own  language,— that  "the 
payment  by  Goodwin,  the  mortgagor,  of  two 
of  the  three  notes  secured  by  the  mortgage, 
and  securing  thereby  a  full  satisfaction  from 
the  mortgagee  of  the  mortgage  debt  and  a  re- 
conveyance by  the  mortgagee  of  the  legal  title 
standing  in  her  to  the  lands  covered  by  the 
mortgage,  we  submit,  was  In  effect  a  fore- 
closure of  the  mortgage,  and  entitled  the  ap- 
pellee to  his  action  for  money  liad  and  re- 
ceived." 

But  In  this  insistence  we  apprehend  coun- 
sel are  in  error.  We  have  seen  that  the  as- 
signment by  the  mortgagee  of  one  of  the  se- 
cured notes  operated  as  an  assignment  pro 
tanto  of  the  mortgage  lien  upon  the  lands, 
authorizing  the  assignee  to  foreclose  the  same 
under  the  power  in  the  mortgage.  Code,  | 
1040;  Hartley  v.  Matthews,  06  Ala.  224,  11 
South.  452.  Goodwin,  the  mortgagor,  knew 
when  he  paid  the  two  notes  to  the  defendant, 
—the  executrix  of  the  mortgagee,— that  there 
was  another  mortgage  note  outstanding,  in 
the  hands  of  the  plaintiff,  who  claimed  the 
same.  When  the  defendant,  therefore,  upon 
the  payment  to  her  of  the  two  notes  she  held, 
executed  to  the  mortgagor  a  quitclaim  to  the 
mortgaged  lands,  she  did  not  thereby  destroy 
the  mortgage  security  the  plaintiff  held  on 
these  lands  for  the  payment  of  his  debt 
Stie  was  without  authority  to  satisfy  the  mort- . 
gage  as  to  plaiutlirs  debt  and,  between  the 
plaintiff  and  the  mortgagor,  the  mortgage  re- 
mains, as  for  anything  appearing  to  the  con- 
trary, a  valid  security  for  the  payment  of  the 
note  held  by  the  plaintiff,  if,  and  to  the  ex- 
tent the  same  remains  unpaid.  1  Jones, 
Mortg.  {{  814,  818;  Wlldsmlth  v.  Tracy,  80 
Ala.  258;  Johnson  v.  Beard,  93  Ala.  96,  9 
South.  535. 

From  the  foregoing  it  will  appear  that  un- 
der the  plea  of  the  general  Issue  charges  1 
and  2  requested  by  defendant  and  lefuaed, 
should  hare  been  given. 

Reversed  and  remanded. 
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(la  Ala.  S61) 

Bx  parte  BROMBKRG. 
(Snpreme  Court  of  Alabama.     May  10,  1899.) 

SECURITY  FOR  COSTS-MANDAMUS. 

Code,  i  1347,  provides  that  "all  suits  com- 
menced by  or  for  a  nonresident  must  be  dis- 
missed on  motion  if  security  for  costs  be  not 
S'lTen  within  such  time  as  the  court  may  direct" 
ection  29  provides  tliat,  where  a  suit  is  brought 
in  the  name  of  the  person  having  the  legal  right 
for  the  use  of  another,  the  beneficiary  must  be 
considered  as  the  sole  party  on  the  record.  Sec- 
tion 1330  provides  that,  when  judgment  is  ren- 
dered against  a  plaintiff  in  a  suit  brought  in  the 
name  of  a  nommal  plaintiff  for  the  use  of  an- 
other, judgment  for  costs  must  be  rendered 
against  the  beneficiary  or  hia  ^rsonal  represen- 
tative. Held,  .that  defendant  is  not  entitled  to 
mandamus  to  compel  the  dismissal  of  a  suit 
brought  by  a  resident  administrator  of  the  estate 
of  a  nonresident,  when  the  distributees  of  the  es- 
tate are  nonresidents,  nor  need  he  give  security 
for  costs. 

AppUcatlpfl  by  Frederick  O.  Bromberg  for 
mandamus  to  compel  dismissal  of  suit  for 
failure  to  give  securit;  for  costs.  Application 
denied. 

This  was  an  original  application  for  manda- 
muB,  addressed  to  the  judges  of  this  court,  in 
which  the  following  facta  were  averred  and 
disclosed:  On  December  12,  189S,  B.  M. 
Sands,  as  administrator  of  John  Nardln,  de- 
ceased, brought  a  suit  against  Frederick  O. 
Bromberg  In  the  circuit  court  of  Mobile  coun- 
ty for  the  sum  of  $224.86.  John  Nardln,  at 
the  time  of  his  death,  was  a  nonresident  of  the 
state  of  Alabama,  and  the  administrator 
brought  said  suit  solely  for  the  use  of  non- 
residents of  said  state,  and  failed  to  give  se- 
curity for  the  costs  of  said  suit  when  it  was 
commenced,  and  has  never  given  such  se- 
curity since.  Said  Frederick  O.  Bromberg, 
appearing  specially  and  for  the  purpose  only 
of  making  said  motion,  moved  the  court  to 
dismiss  said  suit  because  the  plalntltt  had 
failed  to  give  security  for  costs  thereof,  as  re- 
quired by  law,  or  also  to  require  the  plaintiff 
to  give  securi^  for  costs.  The  court  overrul- 
ed this  motion,  and  refused  to  grant  it.  The 
said  Frederick  O.  Bromberg  then  filed  the 
present  petition  in  this  court,  asking  the  court 
to  grant  him  the  writ  of  mandamus  directed 
to  the  Judge  of  the  circuit  court  of  Mobile  coun- 
ty, commanding  him  to  dismiss  said  suit,  or  to 
.  require  the  plaintiff  therein  to  give  security 
for  costs  of  said  suit 

Chas.  L.  Bromberg,  Jr.,  for  petitioner. 

SHARPE,  J.  The  petitioner  bases  his  right 
to  mandamus  upon  section  134.7  of  the  Code, 
which  requires  that  "all  suits  at  law  or  In 
equity  commenced  by  or  for  the  use  of  a 
nonresident  of  this  state  must  .be  dismissed 
on  motion  If  security  for  costs  be  not  given 
by  such  nonresident  when  the  suit  Is  com- 
menced, or  within  such  time  thereafter  as  the 
court  may  direct."  The  meaning  of  the  pro- 
vision. In  respect  of  the  kind  of  suits  mention- 
ed as  suits  commenced  "for  the  use  of  a  non- 
resident," and  likewise  the  reason  for  requir- 
ing security  for  costs  In  such  cases,  is  found 


by  reference  to  section  29  of  the  Code,  where- 
by, "In  an  cases  where  suits  are  brought  in 
the  name  of  the  person  having  tiie  legal  right 
for  the  use  of  another,  the  beneficiary  must 
be  considered  as  the  sole  party  on  the  record," 
together  with  section  1330  of  the  Code,  which 
requires  that  "when  Judgment  Is  rendered 
against  the  plaintiff  In  any  suit  brought  In  the 
name  of  a  nominal  plaintiff  for  the  use  of 
another.  Judgment  for  costs  must  be  ren- 
dered against  the  beneficiary  or  bis  personal 
representative."  The  statute  having  thus 
changed  the  common-law  rule,  and  establish- 
ed the  use  plalntifTs  relation  to  the  salt 
as  that  of  a  principal  party,  and  having 
placed  him  upon  the  same  footing  with  oth- 
er plalntllls  In  reference  to  his  Ual)illty  for 
costs,  the  same  necessity  existed  for  require 
ing  htan  to  secure  costs  when  residing  out 
of  the  Jurisdiction  as  existed  In  the  case  of 
other  nonresident  plaintiffs.  It  Is  api>arent 
that  the  '  requirement  in  question  has  r^- 
erence  only  to  those  suits  which  are  brought 
pro  forma  by  a  ncHulnal  plaintiff  In  behalf 
of  a  nonresident  for  whose  benefit  the  re- 
covery. If  any,  directly  inures,  and  who  may 
become  directly  liable  for  costs,  and  not  to  the 
case  of  a  resident  administrator  suing  to  re- 
cover assets  of  the  estate  he  represents, 
though  the  decedent  may  have  been  a  nonresi- 
dent, and  the  distributees  of  the  estate  ma^ 
reside  out  of  the  state.  In  such  a  suit  the  ad- 
ministrator is  the  actual  and  the  only  plain- 
tiff. In  his  representative  capacity  he  is  en- 
titled to  recover  whatever  may  be  recovered, 
and  in  his  hands  it  Is  subject  to  legal  char- 
ges before  it  can  be  claimed  by  distributees 
of  the  estate.  Though  the  distributees  may 
have  a  beneficial  Interest  to  be  obtained 
through  the  process  of  administration  they  are 
In  no  sense  parties  to  suits  brought  by  the  ad- 
ministrator to  recover  assets  of  the  estate. 
Nor  is  such  a  suit  brought  for  their  use  with- 
in tjie  meaning  of  the  statute  referred  to. 
The  application  for  mandamus  must  therefore 
be  denied. 


(Ul  Ala.  8U) 
BRIGHTMAN  et  aL  v.  MBRIWinSEB  et  al. 
(Snpreme  Court  of  Alabama.    May  11,  1S99.) 

TRIAL  OF  RIORT  OF  PROPHRTT— BURDBN  OF 
PROOF— EXECUTION— VAUDITT— VERDICT. 

1.  On  a  trial  of  right  of  property  levied  on, 
the  burden  is  on  the  plaintiff  in  the  process  to 
diow  that  the  execution  is  valid. 

2.  An  execution  issued  on  a  judgment,  which 
is  merely  a  copy  of  the  judge's  bench  notes,  is 
void. 

8.  On  a  trial  of  right  of  pronerty,  it  IS  error 
to  receive  a  verdict  which  fsfls  to  assess  the 
value  of  the  property. 

Appeal  from  circuit  court,  Lowndes  coun- 
ty; D.  K.  Middleton,  Judge. 

Action  by  W.  T.  Brigbtman  Sc  Co.  against 
S.  R.  Meriwether  and  others  for  the  trial  of 
right  of  property.  Judgment  for  defendants, 
and  claimants  appeaL    Reversed. 

S.  R.  Meriwether  and  J.  D.  Reese  brought 
a  suit  against  J.  B.  Bandy  In  the  circuit  court 
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of  Lowndes  connty.  On  August  18, 1897,  tbere 
was  entered  what  purported  to  be  a  Judgment 
In  said  cause.  This  entry,  after  stating  the 
parties  to  the  suit,  was  as  follows:  "August 
18.  Judgment  by  default  Writ  of  Inquiry. 
Damages  assessed  at  $77.65.  Waiver  of  ex- 
emptions as  to  personal  property."  Tbe  clerk 
of  the  circuit  court,  treating  this  entry  as  a 
judgment.  Issued  an  execution  In  favor  of  the 
pUlntlffs  therein  against  J.  E.  Bandy,  which 
execution  was  placed  In  the  bands  of  the  sher- 
iff of  Lowndes  county  on  September  18,  1897, 
and  on  December  14,  1897,  the  sheriff  levied 
said  execution  on  certain  cotton  and  coin  in 
the  possession  of  said  J.  B.  Bandy.  Theteap- 
on  the  appellants,  W.  T.  Brlgfatman  &  Co., 
made  an  affidavit  of  their  claim,  and  institut- 
ed tbe  present  salt  for  the  trial  of  the  right 
of  property  In  and  to  the  property  so  levied 
upon.  Hie  facts  as  above  stated  were  proven 
by  the  plaintiffs  In  execution,  S.  B.  Meri- 
wether and  J.  D.  Beese.  The  claimants  In- 
troduced In  evidence  a  mortgage  which  was 
executed  on  October  15,  1897,  by  J.  E.  Bandy 
to  W.  T.  Brlghtman  &  Co.,  which  mortgage 
conveyed  tbe  crops  raised  by  said  Bandy  dur- 
ing the  year  1897;  and  the  claimants  proved 
that,  at  the  time  of  the  execution  of  said  mort- 
gage, the  crop  of  com  and  cotton  upon  which 
the  execution  In  favor  of  Meriwether  and 
Beese  was  levied  was  ongathered  at  the  time 
of  the  executi(n  of  the  mortgage,  and  was  the 
same  that  was  conveyed  to  the  complainants 
by  said  mortgage,  and  that  nothing  had  been 
paid  on  said  mortgage.  This  was  substantial- 
ly all  the  evidence  In  the  case.  The  court 
gave  the  general  affirmative  charge  in  favor 
of  the  plaintiffs,  and  to  tbe  giving  of  this 
charge  the  claimants  duty  excepted.  The 
dalmants  also  duly  excepted  to  the  court's 
refusal  to  give  the  {general  affirmative  charge 
requested  by  them.  There  were  verdict  and 
judgment  for  the  plaintiffs  in  execution.  The 
claimants  appeal,  and  assign  as  error  the  giv- 
ing of  the  general  affirmative  charge  for  the 
plaintiffs,  and  the  refusal  to  give  the  general 
affirmative  charge  requested  by  the  dalmants. 

Crum  &  Well  and  BIchardson  &  Whitten, 
for  appellants.  Watts,  Tray  &  Caffey  and 
George  B.  Gordon,  for  appellees. 

McCLBLLAN,  O.  J.  Trial  of  right  to  prop- 
erty which  had  been  levied  on  at  the  salt  of 
Meriwether  and  others  against  Bandy,  and 
claimed  by  Brlghtman  &  Co.  under  a  mortgage 
executed  to  tbem  by  Bandy.  The  burden  was 
on  the  plaintiffs  to  show  the  levy  of  a  valid 
execution  on  the  property.  Jackson  v.  Bain, 
74  Ala.  82S.  This  they  failed  to  do.  To  the 
contrary,  it  affirmatively  appeared  by  the 
transcript  of  the  record  In  the  case  of  Meri- 
wether and  others  against  Bandy,  the  execu- 
tion upon  a  supposed  judgment  In  which  was 
levied  on  this  property,  that  no  judgment  was 
ever  entered  therein.  What  is  claimed  to  be 
a  judgment  4s  the  mere  copy  of  the  judge's 
bench  notes,  stating  tbe  parties  to  tbe  case, 


and  the  following:  "August  IS.  Judgment 
by  default.  Writ  of  inquiry.  Damages  as- 
sessed at  $77.65.  Waiver  of  exemptions  as  to 
personal  property."  This,  of  course,  was  no 
Judgment  (Park  v.  Llde,  90  Ala.  246,  7 
South.  805;  Baker  v.  Swift,  87  Ala.  530,  6 
South.  158;  Morgan  v.  Flexner,  105  Ala.  356, 
16  South.  716;  Pickering  v.  Townsend  [Ala.] 
23  South.  703),  and  tbe  execution  Issued  upon 
it  was  void.  Upon  this  the  court  should  have 
given  the  afOrmaUve  charge  for  the  claimants, 
as  requested  by  them.  Tbe  same  conclusion 
may  be  rested  on  the  further  ground  that  the 
lien  of  claimants'  mortgage  attached  to  the 
crops  here  Involved  before  the  lien  of  the  al-. 
leged  execution.  Tbe  court  also  erred  In  re- 
ceiving the  verdict,  which  did  not  assess  the 
value  of  the  property.  Beversed  and  re- 
manded. 

(m  Ala.  460) 

STEVENS  et  «1.  T.  ALABAMA  STATE  LAND 

CO. 

(Supreme  Court  of  Alatxiina.     May  17,  1889.) 

C0NTKACT3-RESCISSI0K— FALSE  RBPRS- 
SBNTATIONB. 

To  support  a  defense  of  false  representa- 
tions in  the  sale  of  land,  the  purchaser  testified 
that  the  vendor's  agent  said  "tney  considered  tbe 
land  one  of  tbe  finest  sections  they  had  on  the 
mountain,"  and,  when  aslied  how  it  compared 
with  land  they  were  on,  said,  "If  there  is  any 
difference,  it  is  better  than  this;"  and,  wlien 
witness  objected  to  buying  it  without  seeing 
it,  lie  said  witness  "conld  trust  his  word";  that 
he  was  well  acquainted  with  the  land,  and  wit- 
ness would  be  well  satisfied  with  it  Held  an 
expression  of  opinion,  merely,  and  not  a  positive 
representation  of  fact 

Appeal  from  chancery  court,  Blount  county: 
Thomas  Cobbs,  Chancellor. 

Bill  by  the  Alabama  State  Land  Company 
against  John  L.  Stevens  and  another.  There 
was  a  decree  for  plaintiff,  and  defendants  ap- 
peaL    Affirmed. 

The  bill  In  this  case  was  ffied  by  the  Ala- 
bama State  Liand  Company  against  Margaret 
A.  Stevens  and  John  L.  Stevens  to  enforce  a 
vendor's  Hen  upon  certain  lands  sold  by  the 
plaintiff  to  Margaret  A  Stevens,  the  wife  of 
Jolm  L.  Stevens.  John  L.  Stevens  Indorsed 
on  the  notes  which  were  given  for  tbe  pur- 
chase money  of  said  lands  his  consent  that 
bis  wife  might  enter  Into  said  contract  It 
was  averred  in  the  bill  that  John  L.  Stevens 
was  cutting  the  tlmlters  from  the  lands,  which 
were  principally  valuable  for  timber,  and 
rendering  the  same  of  less  value  than  tbe 
purchase-money  notes  of  his  wife,  Margaret  A 
Stevens;  and  he  was  made  a  party  to  the 
bill,  and  enjoined  from  cutting  the  timber. 
Although  John  L.  Stevens  was  not  in  any 
way  interested  In  the  purchase  of  said  lands, 
he  joined  with  his  wife  in  the  cross  bill.  The 
other  facts  of  the  case  are  sufficientiy  stated 
In  the  opinion.  Upon  the  final  submission  of 
the  canse  upon  the  pleadings  and  proof,  the 
chancellor  decreed  that  the  complainant  In 
the  original  bill  was  entitled  to  relief,  and 
ordered  a  reference  to.  the  register  to  ascer- 
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tain  the  amount  due,  and,  further,  that  the 
complainant  In  the  cross  bill  was  not  entitled 
to  relief,  and  the  cross  bill  was  ordered  dis- 
missed. From  this  decree  the  respondents 
appeal,  and  assign  the  rendition  thereof  as 
error. 

Inzer  &  Ward,  for  appellants.  X  A.  W. 
Smith,  for  appellee. 

PEB  CURIAM.  Bill  by  appellee  against 
appellants  to  enforce  vendor's  lien  and  mort- 
gage on  lands  for  purchase  money.  Defense, 
false  representations  inducing  the  purchase; 
cross  bill  for  rescission.  The  bill  was  filed  18 
months  after  the  purchase,  and  prior  to  ma- 
turity of  some  of  the  notes;  and  some  four 
months  after  it  was  filed  the  respondents  filed 
their  answer,  admitting  the  facts,  and  that 
complainant  was  entitled  to  a  decree  for  the 
matured  note,  but  Insisted  that  It  had  no 
right  to  enforce  a  Hen  for  the  notes  not  due 
when  the  bill  was  filed.  Two  months  after- 
wards they  filed  a  further  answer,  making  It 
a  cross  bill  for  rescission,  setting  up  said  de- 
fense of  false  representations.  The  answer 
states  that  respondent  John  L.  Stevens  nego- 
tiated the  purchase  for  his  co-respondent— his 
wife— with  one  Grandall,  acting  as  agent  for 
vendor.  The  cross  bUI  states  the  alleged  false 
representations,  and  respondents'  reliance  on 
same,  etc.,  In  the  following  language:  "That 
the  purchase  of  said  lands  was  made  by  the 
said  John  L.  Stevens  late  one  evening  when 
It  was  raining,  and  the  said  John  L.  Stevens 
was  not  on  or  near  the  lands  In  section  15; 
and  the  said  E.  A.  Crandall  represented  to 
him  that  all  of  the  lands  In  section  15  pur- 
chased by  respondent,  amounting  to  about  600 
acres,  were  well  timbered,  with  timber  suita- 
ble for  saw  logs,  such  as  was  the  best  part 
of  the  lands  purchased  in  section  No.  21. 
And  respondent,  relying  on  said  statement, 
purchased  said  lands,  when  In  truth  and  In 
fact  there  Is  not  more  than  10  acres  of  saw 
timber,  or  timber  suitable  to  make  lumber, 
on  said  000  acres  of  land.  Respondents  fur- 
ther allege  that  relying  on  the  statement  of 
the  said  E.  A.  Crandall  as  to  the  statements 
made  to  him  as  to  the  value  of  the  lands  in 
section  15,  and  believing  said  statements  to 
be  true,  they  never  made  any  Investigation  as 
to  said  eoo  acres  of  land  In  said  section  15 
until  since  the  filing  of  the  first  answer  In 
this  cause;  and  It  only  came  to  their  knowl- 
edge within  the  last  few  days,  of  the  true 
condition  of  said  600  acres  of  land.  Bespond- 
ents  further  aver  that  said  900  acres  of  land 
In  section  15  Is  almost  entirely  worthless. 
Bespondents  further  allege  that  they  were 
misled  and  Induced  to  purchase  said  lands 
by  the  false  and  fraudulent  misrepresentations 
of  the  said  E.  A.  Crandall,  agent  of  complain- 
ant, in  his  statement  as  to  the  timber  on  the 
lands  in  section  15,  and  as  to  where  the 
same  was  situated,  and  this  was  not  known 
to  respondents  until  within  the  last  few  days. 
And,  at  the  time  of  making  said  purchase, 
respondents  had  no  opportunity  of  examining 


said  lands,  being  at  a  distance  from  where 
the  same  was  situated,  and  were  forced  to 
rely  on  the  statements  of  said  agent  through 
whom  respondents  purchased,  as  before  stat- 
ed. Bespondents  further  allege  said  600  acres 
of  land  In  section  15  constitute  a  material 
part  of  the  lands  purchased  by  respondents 
from  complainant,  as  shown  by  the  convey- 
ance referred  to  in  the  original  blU;  and  the 
same  not  being  as  represented  by  said  agent 
affects  very  materially  the  value  of  all  of 
said  lands,  as  the  principal  part  of  the  value 
of  said  lands  Is  the  timber  situated  on  the 
same." 

It  win  be  observed  from  the  foregoing  that 
the  case  made  by  the  answer  and  cross  bill  is 
one  of  false  representations  of  matters  of 
fact.  Inducing  the  purchase,  and  not  the  state- 
ment of  opinion  touching  the  subject  of  the 
contract,  known  by  the  declarant  to  be  false, 
and  made  with  the  dishonest  intent  to  mis- 
lead and  deceive  the  other  contracting  party, 
and  having  that  effect  Bepresentatlons  of 
the  first  class— the  class  stated  In  the  answer 
— 4a«,  In  legal  contemplation,  fraudulent, 
when  drawn  In  question  In  proceedings  of 
this  character,  without  regard  to  the  honesty 
or  dishonesty  of  the  declarant  in  maklng^ 
them.  He  may  really  and  honestly  believe 
that  the  fact  Is  as  he  represents  It,  yet.  If  It 
be'  In  fact  untrue,  and  the  other  party  be 
misled  by  It  to  his  Injury,  It  Is,  by  construc- 
tion of  law,  a  fraud  against  which  relief  may 
be  had.  It  Is  not  actual  fraud,— fraud  dis- 
honestly perpetrated,— but  constructive  fraud 
only.  If  the  answer  sets  up  representations 
of  existing  facts,  simply  denominating  tbena 
"false  and  fraudulent,"  alleging  no  actual 
knowledge  of  the  falsity  and  actual  Intent  to 
defraud  on  the  part  of  the  declarant,  as  In 
the  present  case,  the  case  made  will  be  treat- 
ed as  one  of  constructive  fraud  only,— not 
sufficient  to  authorize  relief  If  the  proof  shows 
expressions  of  opinion,  merely,  howsoever  dis- 
honest those  opinions  may  appear  to  have 
been.  The  statement  that  the  representation 
was  false  and  fraudulent  may  well  consist 
with  honesty  of  purpose,  and  taking  the  biU 
most  strongly  against  the  pleader,  as  well  as 
applying  the  principle  that  the  law  presumes 
honesty  In  the  conduct  of  the  citizen  until  the 
contrary  Is  alleged,  and  so  It  will  be  regarded. 
In  order  to  relief,  there  must  be  a  correspond- 
ence of  proof  to  allegation. 

The  evidence  of  Stevens  as  to  the  repre- 
sentations made  to  him,  as  copied  from  the 
brief  of  appellant's  counsel  (which  the  record 
verifies),  Is  as  follows:  "Stevens  states  fur- 
ther In  his  testimony,  on  page  41  of  transcript, 
that  he  and  Crandall  were  going  back  home 
through  section  21.  There  was  considerable 
rain  on  us  all  day.  As  we  went  back  through 
section  21,  he  [referring  to  Crandall]  asked 
how  about  taking  other  land.  I  told  him  I 
would  not  have  time  to  look  at  them;  that  I 
would  have  to  go  home.  Then  he  said  he 
would  insist  on  me  taldng  section  15,  as  they 
considered  It  one  of  the  finest  sections  they 
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had  on  the  mountain.  We  were  then  on  the 
raise  of  section  21,  and  I  asked  him  how  It 
would  compare  with  this;  and  he  said,  "If 
there  Is  any  difference.  It  Is  better  than  this." 
I  told  him,  U  it  was,  it  was  good  enough  then, 
but  still  I  did  not  like  to  take  it  without  see- 
ing it.  He  said  that  I  comd  trust  his  word; 
that  he  was  well  acquainted  with  the  land, 
and  I  would  be  well  satisfied  with  It  I  told 
him  I  w:a8  buying  the  land  for  saw  timber, 
but  wanted  land  that  would  be  worth  some- 
thing after  the  timber  was  taken  off,  and  was 
buying  with  a  view  to  both.  It  was  about 
three  or  four  o'clock  in  the  evening.  I  left 
then,  and  went  to  Maj.  Crandall's,  but  had 
seen  no  part  of  section  15.' "  And  the  brief 
goes  on  to  argue,  from  the  whole  premises, 
that  these  statements  were  knowingly  false, 
and  made  for  the  purpose  of  inducing  Stevens 
to  buy  the  land.  It  is  too  apparent  for  argu- 
ment that  this  testimony  shows  nothing  but 
expressions  of  opinion  by  Grandall,  not  within 
the  allegations  of  the  bill.  The  allegations 
and  proof  do  not  at  aU  correspond.  Crandall's 
honesty  of  purpose  was  not  in  issue,  nor  were 
any  expressions  of  his  opinions  concerning 
the  land  in  Issue.  The  Issue  made  was  that 
be  positively  represented  a  thing  to  be  an 
existing  fact,  not  that  he  dishonestly  pretend- 
ed to  believe  that  such  was  a  fact  The  evi- 
dence is  In  sharp  conflict  as  to  the  truth  of 
even  this  testimony  of  Stevens,  but  taking  It 
to  be  true,  the  chancellor  decided  the  case 
correctly.    Affirmed. 

NOTB.  The  foregoing  opinion  was  prepar- 
ed by  Hon.  J.  B.  HEAD  while  a  justice  of 
this  court  and  has  since  been  adopted  by  the 
court 

(121  Ala.  6U) 

IiAIilANDE  ▼.  BROWN. 

(Supreme  Court  of  Alabama.     May  11,   1899.) 

BVIDBNCB-COMPBTBNCT— ACCOUNT  STATED— 
WRJTINO—NBCESSITT— HARMLESS     BRROR. 

1.  Where  one  rendering  eerrices  claims  that 
an  acconnt  has  been  stated,  evidence  of  a  conver- 
sation with  the  debtor's  brother,  bad  daring  the 
absence  of  the  debtor,  in  wtiich  the  brother  stat- 
ed that  he  and  the  debtor  would  pay  tlie  amount 
of  the  bill,  is  inadmissible. 

2.  The  admission  of  illegal  evidence  is  re- 
versible error  If  the  ranaining  evidence  on  a  ma- 
terial issue  Is  conflicting,  though  the  trial  was 
by  the  court  without  a  jury. ' 

S.  Where  a  piiysician  claims  that  an  account 
bad  been  stated  for  services  rendered,  evidence 
of  a  conversation  with  the  patient's  brother 
while  in  the  sick  room,  during  which  the  bill  was 
mentioned,  is  competent,  though  the  patient  was 
very  sick,  and  perhaps  did  not  hear  or  under- 
stand the  conversation;  the  objection  going 
merely  to  the  weight  of  the  evidence. 

4.  To  create  an  acconnt  stated,  it  is  not  es- 
sential that  the  statement  be  in  writing. 

Appeal  from  city  court  of  Birmingham; 
W.  W.  Wllkerson,  Judge. 

Action  by  George  S.  Brown  against  P.  H. 
liallande.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.   Reversed. 

This  was  an  action  brought  to  recover  an 
amount  alleged  to  be  due  for  medical  and 


surgical  treatment  to  the  defendant  by  the 
plaintiff.  The  complaint  contained  three 
counts.  The  first  count  was  upon  an  account 
the  second  was  upon  an  account  stated,  and 
the  third  was  for  work  and  labor  done.  The 
defendant  pleaded  the  general  issue,  and  by 
special  plea  to  each  of  the  counts  of  the  com- 
plaint he  set  up  that  the  cause  of  action  was 
barred  by  tbe  statute  of  limitations  of  three 
years.  The  plaintiff  demurred  to  the  special 
plea  in  BO  far  as  It  replied  to  the  second 
count  and  alleged  as  ground  of  the  demurrer 
that  "said  plea  Is  no  answer  to  the  count" 
This  demurrer  was  sustained.  The  plaintiff, 
as  a  witness  in  his  own  behalf,  testified  that 
tbere  was  due  him  from  the  defendant  for 
medical  and  surgical  treatment,  a  balance  of 
$350;  that  the  services  were  rendered  in  July 
and  August  1S93,  the  last  item  charged  being 
August  22,  1888;  and  that  for  the  services 
rendered  the  plaintiff  charged  the  defendant 
$500,  and  the  defendant  had  paid  $150.  The 
plaintiff  further  testified  that  statements  of 
his  acconnt  were  repeatedly  mailed  to  the  de- 
fendant, and  that  the  latter  bad  never  denied 
the  account  The  plaintiff  further  testified 
that  In  a  conversation  had  with  the  defend- 
ant in  the  tatter's  office,  in  the  spring  of  1896, 
he  told  the  defendant  that  if  he  would  settle 
the  account  he  would  reduce  the  bill  to  $200, 
such  offer  to  reduce  being  on  condition  that  It 
would  be  settled  within  a  month  as  two,  and 
that  the  defendant  made  the  impression  upon 
him  that  be  vrould  take  advantage  of  such 
offer.  The  defendant  as  a  witness  in  bis 
own  behalf,  testified  that  he  bad  never  receiv- 
ed, through  tbe  mail  or  otherwise,  any  state- 
ments of  the  account  from  the  plaintiff,  and 
that  In  the  conversation  with  the  plahttiff  In 
his  office  he  did  not  agree  to  pay  the  plain- 
tiff the  $200  to  which  he  offered  to  reduce  the 
account.  The  defendant  was  then  asked  the 
following  question:  "Did  not  your  brother, 
6u8  Lallande,  tell  you  what  the  amount  was 
that  Dr.  Brown  charged  you?"  To  this  ques- 
tion the  defendant  objected  upon  the  ground 
that  it  was  immaterial  and  called  for  Immate- 
rial and  Irrelevant  evidence,  and  that  the 
statement  by  his  brother  did  not  demand  of 
the  defendant  any  dissent,  and  such  knowl- 
edge could  have  no  tendency  to  prove  an  ac- 
count stated.  The  court  overruled  this  objec- 
tion, and  the  defendant  duly  excepted.  The 
witness  answered  that  his  brother  told  him 
that  Dr.  Brown  had  said  that  he  charged  him 
on  his  iMoks  $600,  but  he  did  not  expect  the 
defendant  to  pay  him  that  much.  The  plain- 
tiff, being  recalled  as  a  witness,  was  asked  the 
following  question:  "State  the  conversation 
you  had  with  Ous  Lallande."  To  this  ques- 
tion the  defendant  objected  on  the  ground 
that  it  caUed  for  Immaterial  and  irrelevant 
evidence,  and  such  conversation  was  not 
binding  on  the  defendant  and  could  have  no 
tendency  to  prove  the  acconnt  stated.  The 
conrt  overruled  this  objection,  and  the  de- 
fendant duly  excepted.  The  witness  answer^ 
ed  that  upon  Qus  Lallande  asking  blm  what 
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his  bin  would  be,  he  told  him  what  the  ac- 
count was,  and,  although  said  Lallande  said 
that  it  was  too  mudi,  he  further  stated  that 
he  and  his  brother  would  pay  it  The  defend- 
ant moTed  to  exclude  this  answer  upon  the 
grounds  set  forth  In  the  objection  to  the  ques- 
tion. The  court  orermled  this  motion,  and 
the  defendant  duly  excepted.  The  plaintiff,  as 
a  witness,  further  testified  that  when  he  was 
In  the  sick  room  of  the  defendant  he  had  a 
conversation  with  Gus  Lallande,  who  was 
by  the  bedside  of  the  defendant,  and  in  that 
conversation  the  bill  of  $500  was  mentioned. 
On  cross-examination  of  the  plaintiff,  he  said 
that  P.  H.  Lallande  was,  at  the  time  of  said 
conversation  in  the  sick  room,  very  sick,  "as 
sick  as  a  man  could  be  and  be  alive,"  and 
that  he  did  not  know  whether  P.  H.  Lallande 
heard  the  conversation  or  not.  The  defendant 
then  moved  the  court  to  delude  the  evidence 
of  the  witness  as  to  the  conversation  that  oc- 
curred in  the  defendant's  sick  room  upon  the 
grounds  that  It  was  doubtful  whether  said 
defendant  heard  It  or  understood  what  was 
.said,  and  that  his  physical  condition  was  such 
that  his  failure  to  dissent  could  not  tend  to 
prove  an  account  stated,  and  that  such  testi- 
mony was  immaterial  and  irrelevant  The 
court  overruled  this  motion,  and  the  defend- 
ant duly  excepted.  Upon  being  recalled  as  a 
witness,  the  defendant  testified  that,  if  any 
such  conversation  as  testified  to  by  the  plain- 
tiff occurred  in  his  sick  rbom,  he  (the  de- 
fendant) was  Ignorant  and  unconscious  of  It 
The  cause  was  tried  by  the  court  without  the 
intervention  of  a  jury,  and  the  court  decided 
that  the  evidence  showed  that  the  account  be- 
tween the  parties  had  been  stated  to  be  at 
$200,  and  thereupon  the  court  rendered  judg- 
ment for  the  said  sum,  together  with  the  In- 
terest To  the  rendition  of  this  judgment  the 
defendant  excepted.  The  defendant  appeals, 
and  assigns  as  error  the  rulings  of  the  court 
to  which  exceptions  were  reserved. 

Geo.  A.  Evans,  for  appellant  0.  W.  Hick- 
man and  E.  W.  HamlU,  for  appellee. 

DOWDELL,  J.  This  was  an  action  on  the 
common  counts  brought  by  the  appellee, 
George  S.  Brown,  against  P.  H.  Lallande  In 
the  city  court  of  Birmingham,  and  was  tried 
by  the  court  without  the  Intervention  of  a 
Jury.  The  complaint  contained  three  counts, 
the  second  count  claiming  on  an  account  stat- 
ed between  the  parties.  On  the  undisputed 
evidence  the  plea  of  the  statute  of  limitations 
of  three  years  was  sustained  as  to  the  first 
and  third  counts.  The  court  rendered  judg- 
ment In  favor  of  the  plaintiff  for  1227.70,  and 
this  finding  necessarily  rested  upon  the  evi- 
dence under  the  second  count.  The  plea  of 
the  general  Issue  was  Interposed  to  this  count, 
and  of  course  the  burden  of  proof  was  upon 
the  plaintiff  to  prove  an  account  stated.  On 
this  Issue,  the  testimony  of  the  plaintiff  tend- 
ed to  show  an  account  Ettated  between  the 
parties,  while  that  of  the  defendant  was  a 
denial  of  it    The  evidence  in  the  case  was 


such  as  would  have  authorized  a  Judgment  for 
or  against  the  plaintiff,  according  as  the  trial 
judge  determined  upon  Its  credibility,  and 
would  have  remained  undisturbed  by  this 
court  but  for  the  admission  of  illegal  evidence. 
The  conversation  between  plaintiff  and  the 
defendant's  brother  testified  to  by  the  plain- 
tiff, and  which  was  had  In  the  absence  of  the 
defendant  was  clearly  Illegal,  and  not  ad- 
missible against  the  objection  of  the  defend- 
ant It  has  recently  been  decided  by  this 
court  in  the  case  of  Bank  v.  Chaffln,  24  South. 
80,  that  the  admission  of  Illegal  evidence,  al- 
though the  trial  is  had  by  the  court,  and  with- 
out the  Intervention  of  a  Jury,  is  a  reversible 
error,  where  there  is  a  conflict  in  the  re- 
maining evidence  upon  a  material  issue,  as  It 
Is  Impossible  In  such  case  for  this  conrt  to 
know  or  say  how  far  the  Illegal  evidence 
may  have  Influenced  the  mind  of  the  trial 
Judge  Is  arriving  at  his  conclusion.  There 
was  no  error  in  the  admission  of  the  testimony 
as  to  the  conversation  had  In  the  defendant's 
room  during  his  illness  In  regard  to  plaintUTs 
charges.  This  was  in  the  presence  of  the  de- 
fendant, and  relevant  to  the  matter  in  issue, 
and  therefore  competent  The  objection  urged 
goes  to  the  weight  which  should  be  accorded 
such  evidence,  rather  than  to  Its  competency. 
As  the  cause  must  be  reversed  and  remand- 
ed for  another  trial,  for  the  error  pointed  out, 
and  the  question  having  arisen  on  the  former 
trial  as  to  whether  a  writing  was  necessary 
to  convert  an  open  account  Into  an  account 
stated,  and  whidi  Is  likely  to  again  arise,  we 
now  here  decide  that,  to  create  a  stated  ac- 
count, it  is  not  essential  that  the  statement 
of  the  account  should  be  made  In  writing. 
PInchon  v.  Chllcott  3  Car.  &  P.  236,  14  E.  O. 
L.  545;  Knowles  v.  Michel,  13  East  249;  Wat- 
kins  V.  Ford,  69  Mich.  357,  37  N.  W.  800. 
The  Judgment  of  the  city  court  is  reversed,  and 
the  cause  remanded. 

cut  Ala.  E7E) 

LOXLEY  V.  DOUGLAS. 

(Supreme  Conrt  of  Alabama.     May  18,  1809.) 

CANCELLATION  OF  INSTRUMBNTS— OFFBR  TO 
DO  EQUITY— SET-OFF. 

Offer  by  a  grantor,  leeking  to  caned  a  deed 
of  homestead  because  of  imperfect  execution,  to 
set  off  against  the  price  received,  which  he 
should  return,  a  claim  against  the  grantee  for 
timber  cut  on  the  land,  in  the  absence  of  agree- 
ment for  such  set-off,  or  of  inteiveniDg  equity 
reqoiiing  it  Is  not  a  enfOcient  offer  to  do  eq- 
uity to  entitle  him  to  the  relief  sought 

Appeal  from  chancery  court,  Mobile  county; 
Thomas  H.  Smith,  Chancellor. 

Suit  by  James  Douglas,  Sr.,  against  John  B. 
Loxley.  There  was  a  decree  for  plaintiff,  and 
defendant  appeals.     Reversed. 

The  bill  In  this  case  sought  to  have  can- 
celed and  set  aside,  as  a  cloud  upon  the  com- 
plainant's title  to  certain  described  lands,  a 
deed  which  was  executed  by  the  complainant 
and  his  wife  to  the  defendant,  upon  the 
grotfnd  that  the  property  conveyed  constitut- 
ed homestead  of  the  grant(»8,  and  said  con- 
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▼eyance  did  not  contain  the  separate  acknowl- 
edgment of  the  wife,  and  was  therefore  void. 
The  bill  averred  these  facts,  and  the  certlfi- 
eate  of  acknowledgment,  attached  to  the  deed, 
which  was  made  an  exhibit  to  the  bill,  showed 
that  there  was  not  a  separate  aclmowledg- 
ment  of  the  wife.  The  bill,  as  originally 
drafted,  contained  no  offer  whatever  to  refund 
the  purchase  money,  which  was  averred  to 
have  been  i)ald  to  the  complainant  by  the  de- 
fendant in  part  payment  for  said  conveyance; 
but  the  bill  was  subsequently  amended  by 
adding  thereto  the  averments  which  are  cop- 
ied in  the  opinion.  To  the  bill,  as  amended, 
the  complainant  further  prayed  that  an  ac- 
counting be  had  between  the  complainant  and 
the  defendant  of  the  timber  alleged  to  have 
been  cut  from  the  said  lands,  and  the  value 
thereof,  and  that  If  said  accounting,  after  giv- 
ing the  defendant  credit  for  said  money  paid 
to  complainant  as  purchase  money,  shows  a 
balance  to  complainant's  credit,  said  balance 
be  paid  to  the  complainant  by  the  defendant. 
To  the  bUl,  as  amended,  the  defendant  demur- 
red upon  tbe  following  grounds:  (1)  Because 
said  bill,  aa  last  amended,  contains  no  suffi- 
cient offer  to  do  equity;  (2)  because  said  bill 
of  complaint  does  not  sufficiently  show  under 
what  circumstances  complainant  cut  timber 
from  the  lands  described  therein  to  enable 
this  court  to  say  whether  the  defendant  is  ac- 
countable therefor  or  not;  (3)  because  said 
bill  of  complaint,  aa  last  amended,  does  not 
show  that  the  said  timber  was  cut  from  aald 
lands  without  tbe  consent  of  the  complainant, 
nor  under  such  clrcunustances  as  .to  enable  the 
complainant  to  recover  therefor;  (4)  because 
the  damages  for  the  cutting  of  said  timber  to 
which  the  conti^nant  may  be  entlOed.  if 
any,  are  recoverable  at  law,  and  not  In  equity, 
and  this  court  has  no  Jurladlctlon  to  compel 
the  defendant  to  accotint  therefor  aa  a  condi- 
tion precedent  to  the  return  of  his  purchase 
money  upon  the. cancellation  of  such  deed  of 
conveyance  described  in  the  said  bill  of  com- 
plaint; (S)  because  it  appears  by  the  original 
bill  of  comidaint,  as  last  amended,  that  tbe 
complaisant  received  and  still  retains  $37 
paid  to  blm  by  the  defendant  for  the  pnrchase 
money  of  said  lands,  and  has  not  offered  In 
his  said  bill  of  complaint,  aa  last  amended,  to 
do  equity  by  refunding  said  purchase  money 
to  this  defendant;  (6)  because  it  appears  from 
said  original  bill  of  complaint  that  the  said 
purchase  money  was  paid  for  the  entire  tract 
of  land  described  in  said  conveyance,  together 
with  the  limber  thereon,  and  this  court  has 
no  Jurisdiction  to  appropriate  a  part  of  said 
purchase  money  to  the  payment  of  the  timber 
alone,  but  the  complainant  must  either  ratify 
or  repudiate  said  contract  as  a  whole,  and  up- 
on its  repudiation  in  whole  must  offer  to  sur- 
render the  entire  benefits  thereunder  received 
by  him,  before  the  cancellation  of  said  con- 
tract, as  against  this  defendant,  can  be  de- 
creed at  his  instance;  (7)  because  this  court 
baa  no  jurisdiction  to  enforce  the  claim  set 
op  In  said  amended  bill  for  timber  cut  upon 


said  lands;  and  (9  because  said  bill  is  mul- 
tifarious in  seeking  to  join  a  bill  to  remove 
a  cloud  from  the  title  of  the  complainant  with 
a  bill  for  accounting  for  timber  cut,  and  this 
defendant  demurs  to  so  much  of  said  bill  as 
seeks  an  accounting  for  timber  cut  from  said 
land,  because  as  to  such  matters  the  com- 
plainant has  an  adequate  remedy  at  law;  al- 
so because  it  does  not  appear  from  said  bill  of 
complaint  whether  the  defendant  is  liable  to 
the  complainant  for  said  cutting  of  timber  or 
not;  also  because  it  does  not  appear  from 
said  bill  whether  complainant  was  in  posses- 
sion of  said  land  at  tbe  time  of  the  alleged 
Cutting  of  timber  or  not  Upon  the  Submis- 
sion of  the  cause  upon  this  demurrer,  the 
court  rendered  a  decree  that  it  was  not  well 
taken,  and  ordered  It  overruled.  From  this 
decree  the  defendant  ai^)eals,  and  assigns  the 
rendition  thereof  as  error. 

Gregory  L.  &  H.  T.  Smith,  for  appellant 
Richard  W.  Stoutz  and  Leslie  Hall,  for  ap- 
pellee. 

SHARPS,  J.  Upon  the  principle  that  one 
seeking  equity  must  do  equity,  it  has  been 
held  that  one  coming  into  equity  to  avoid  and 
have  canceled  a  deed  upon  tbe  ground  of  its 
Imperfect  execution  as  a  conveyance  of  the 
homestead  will,  as  a  condition  to  equitable  in- 
terference, be  required  to  refund  whatever  of 
value  he  has  received  as  a  consideration  for 
the  deed.  Grlder  v.  Mortgage  C!o.,  99  Ala. 
281,  12  South.  775;  Pounds  v.  Clarke  (Miss.) 
14  South.  22.  This  requirement  is  upon  the 
consideration  that  to  allow  one  to  retain  the 
benefits  of  an  agreement  which  he  repudiates, 
when  by  doing  so  he  derives  an  advantage, 
while  the  uncomplaining  party  Is  subjected 
to  loss,  would  be  plainly  Inequitable.  It  ap^ 
pears  from  tbe  bill  that  the  complainant  re: 
celved  a  part  of  the  purchase  money  of  the 
land  for  which  he  gave  the  deed  be  now 
seeks  to  have  declared  void.  Instead  of  of- 
fering to  return  the  money,  the  complainant 
presents  a  charge  against  the  defendant  for 
timber  cut  upon  the  land.  Respecting  this 
claim  the  statements  of  the  bill  are  "that 
since  the  alleged  execution  of  said  deed,  said 
Loxley,  however,  cut  from  said  lands  therein 
described  much  valuable  timber,  which  was 
then  and  Is  now  worth  about  two  hundred 
and  fifty  dollars,  and  which  said  Loxley  ap- 
propriated to  his  own  use;  that  in  equity  and 
good  conscience  said  Loxley  is  Justly  indebted 
to  complainant  in  said  sum  of  two  hundred 
and  fifty  dollars  for  said  timber  so  cut. from 
said  lands;  and  that  by  way  of  doing  equity 
complainant  hereby  sets  off  or  offers  to  set 
off  against  and  on  account  of  said  sum  so  due 
for  said  timber  so  cut  by  said  Loxley  the 
money  so  paid  by  said  Loxley  to  complainant 
as  and  on  account  of  the  purchase  money  of 
said  lands."  The  bill  further  proposes  that 
in  caae  the  value  of  the  timber  Is  found  to  be 
less  than  the  money  received,  the  complainant 
will  pay  the  excess,  and  prays  that,  in  case 
tbe  timber  value  exceeds  the  money  received. 
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a  decree  be  rendered  !n-  favor  of  complainant 
for  Buch  excess  of  value.  Whether  the  obli- 
gation upon  the  complainant  to  do  equity 
conid  under  possible  circumstances  be  less 
than  the  actual  return  of  the  purchase  money 
received  we  need  not  Inquire.  Here  he  seeks 
to  avoid  such  return  simply  by  presenting  a 
claim  against  the  defendant,  and  ofTering  to 
extinguish  It  pro  tanto  with  the  money  he  re- 
ceived, when  it  does  not  appear  that  there 
was  any  agreement  for  such  mutual  extin- 
guishment, or  that  there  is  any  intervening 
equity  requiring  it,  unless  by  the  assumed 
right  of  set-off,  as  asserted  In  the  bill. 

It  Is  true  that  equity  may  require  cross 
demands  to  be  set  ofT  against  each  other 
where,  from  the  nature  of  the  claim  or  the 
•ituatlon  of  the  parties,  Justice  cannot  other- 
wise be  done.  A.  aet-off,  however,  does  not 
exist  until  there  is  a  connterclaim,  and  In  a 
case  like  the  present  the  defendant  asserts  no 
claim,  and  the  principles  upon  which  set-off 
may  be  enforced  are  without  application. 
The  return  of  the  purchase  money  by  the  com- 
plainant is  not  made  obligatory  upon  him,  ex- 
cept as  a  condition  to  the  relief  which  he 
seeks  and  which  the  defendant  resists.  The 
design  of  the  equitable  requirement  is  the 
restoration  of  the  parties,  upon  the  granting  of 
the  relief,  to  as  nearly  as  practicable  the  Ettatus 
quo  they  occupied  before  the  transaction  as- 
sailed was  had.  In  respect  of  matters  incident 
to  and  growing  out  of  It.  Such  object  would 
not  be  accomplished  by  thrusting  upon  the  de- 
fendant the  necessity  of  submitting  to  or  de- 
fending against  a  claim  which,  though  for 
timber  cut  from  the  land  embraced  In  the 
deed.  Is  yet  wholly  extraneous  to  and  inde- 
pendent of  the  transaction  involving  the  mak- 
ing of  the  deed  in  question.  To  give  the 
court  Jurisdiction  to  decree  the  return  of  the 
purchase  money  upon  declaring  the  deed  void, 
it  was  necessary  that  the  bill  should  have 
contained  an  offer  to  so  refund,  and,  because 
of  its  failure  to  do  so,  the  demurrer  should 
have  been  sustained.  The  decree  appealed 
from  will  be  reversed  at  appellee's  cost,  and 
the  cause  will  be  remanded.  Reversed  and 
remanded. 

(121  Ala.  31) 

HOWARD  V.  STATE. 
(Supreme  Court  of  Alabama.     May  18,  1880.) 

EESISTINO  ARREST  —  INDICTMENT  —  REQUI- 
SITES —  THREATENING  BREACH  OF  THE 
PEACES-OFFENSE)— WARRANT  OF  ARREST- 
VOID  ON  FACa 

1.  tinder  Code,  p.  334,  form  73,  prescribing  the 
form  of  indictment  for  resisting  an  officer  in  at- 
tempting to  execute  a  writ  or  process, — the  of- 
fense defined  by  Code,  i  5463,— and  providing 
that  the  process  may  be  described  generally,  an 
indictment  for  resisting  an  officer  attempting  to 
execute  a  warrant  of  arrest  need  not  state  the 
offense  named  in  the  writ,  its  date  of  imuance, 
or  for  whom  issued. 

2.  Under  Code,  §  5466,  making  it  an  offense 
for  any  one  to  resist  a  person,  not  an  officer,  who 
is  acting  in  ot)edience  to  the  iawfnl  command  of 
an  officer,  with  a  knowledge  of  such  command, 
an  indictment  for  resisting  a  person,  not  an  offi- 


cer, in  attempting  to  execute  a  warrant  of  ar- 
rest, need  not  state  the  offense  named  in  the 
warrant,  its  date  of  issuance,  or  for  whom  is- 
sued. 

3.  Code,  {  5162  et  seq.,  authorizes  a  magistrate 
to  issue  a  warrant  for  the  arrest  of  one  who  haa 
threatened  or  is  about  to  commit  an  offense  on 
the  person  or  property  of  another,  and  provides 
that,  if  there  is  reason  to  fear  the  commission  of 
such  offense,  defendant  must  give  security  to  keep 
the  peace.  Held  not  to  make  threatening  a 
breach  of  the  peace  an  offense,  and  that  a  war- 
rant of  arrest  reciting  that  complaint  had  been 
made  that  the  offense  of  threatening  a  breach 
of  the  peace  had  been  committed,  and  charging 
a  person  named  with  the  commission  of  such  of- 
fense, was  void  on  its  face. 

4.  If  a  warrant  of  arrest  is  void  on  its  face,  the 
person  named  therein  is  under  no  legal  oUigation 
to  submit  to  its  execution. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Jack  Howard  was  convicted  of  resisting  an 
officer  in  attempting  to  execute  a  warrant  o£ 
arrest,  and  be  appeals.    Reversed. 

The  appellant  was  Indicted,  tried,  and  con- 
victed for  resisting  an  officer  in  executing 
process.  The  indictment  contained  three 
counts,  and  was  as  follows:  (1)  "The  grand 
Jury  of  said  county  charge  that  before  the 
finding  of  this  Indictment  Jack  Howard  did. 
knowingly  and  willfully  oppose  or  resist  W. 
B.  GUmer,  a  constable  of  said  county,  In  at- 
tempting to  serve  or  execute  a  writ  of  arrest, 
called  a  'warrant,'  Issued  by  one  B.  H.  Screws^ 
a  Justice  of  the  peace  in  and  for  said  county." 

(2)  "The  grand  Jury  of  said  county  further 
charge  that  before  the  finding  of  this  indict- 
ment Jack  Howard  did  resist  a  certain  i>er8on, 
not  an  officer,  to  wit,  O.  W.  Keating,  In  at- 
tempting to  serve  or  execute  a  writ  of  arrest, 
called  a  'warrant,'  issued  by  one  B.  H.  Screwa, 
a  Justice  of  the  peace  In  and  for  said  county; 
the  said  Keating  then  and  there  acting  in  the 
matter  of  said  arrest  In  obedience  to  the  law- 
ful command  or  summons  of  one  W.  B.  Gil- 
mer, a  constable  of  said  county,  to  aid  said 
Gilmer  in  the  execution  ot  the  said  process; 
the  said  Jack  Howard  having  at  the  time  a 
knowledge  of  said  command  or  smnmons." 

(3)  "The  grand  Jury  of  said  county  further 
charge  that  before  the  finding  of  this  indict- 
ment Jack  Howard  did  imowingly  and  will- 
fully oppose  or  resist  G.  W.  Keating,  a  special 
constable  of  said  county,  in  attempting  to 
serve  or  execute  a  writ  of  arrest,  called  a 
'warrant,'  issued  by  one  B.  H.  Screws,  a  Jus- 
tice of  the  peace,  in  and  for  said  county. 
Against  the  peace  and  dignity  of  the  state  of 
Alabama."  To  each  count  of  this  Indictment 
the.  defendant  demurred  upon  the  following 
grounds:  "First,  it  falls  to  charge  for  what 
offense  the  warrant  or  writ  of  arrest  mention- 
ed therein  was  Issued;  second,  it  fails  to 
aver  or  charge  when  the  writ  of  arrest  or 
warrant  mentioned  therein  issued;  third,  it 
falls  to  charge  for  what  person  or  persons 
the  writ  of  arrest  mentioned  In  the  Indictment 
was  Issued."  This  demurrer  was  overruled, 
and  the  defendant  duly  excepted.  Upon  the 
trial  of  the  cause  the  constable  who  held  the 
warrant  issued  by  the  Justice  of  the  peace  for 
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the  arrest  of  tbe  defendant  testified  to  his  at- 
tempting to  arrest  the  defendant,  and  to  the 
fact  of  the  defendant's  resistance  to  said  ar- 
rest. This  warrant  is  copied  in  the  opinion. 
Upon  the  state  offering  to  Introduce  said  war- 
rant in  evidence,  the  defendant  objected  upon 
several  grounds,  the  substance  of  which  was 
that  the  warrant  was  void  on  its  face,  and 
cliarged  no  offense  known  to  the  law,  and  that 
the  justice  of  the  peace  issuing  It  had  no  ju- 
risdiction to  do  so.  The  court  overruled  this 
objection,  and  allowed  the  warrant  to  be  in- 
troduced hi  evidence,  and  to  this  ruling  the  de- 
fendant duly  excepted.  These  facts  present 
the  only  questions  reviewed  by  the  court  on 
the  present  appeal. 

HUI  &  HIU,  for  appeUant  Charles  G. 
Brown,  Atty.  Oen.,  for  tbe  State. 

TYSON,  J.  The  Indictment  contained  three 
counts.  Two  of  them  were  framed  under  sec- 
tion K463  of  the  Code,  and  the  other  under 
section  5466.  Bach  count  was  demurred  to. 
The  assignments  of  the  demurrer  raised  the 
question  that  the  warrant  or  writ  of  arrest 
was  not  sufficiently  described.  The  conten- 
'tion  was  insisted  upon  that  the  indictment 
should  have  averred  the  offense  mentioned  In 
the  warrant  or  writ  of  arrest.  Its  date  of  is- 
suance, and  the  name  of  the  person  for  whom 
issued.  No  such  particularity  Is  prescribed 
by  the  form  for  the  Indictment  under  section 
5468.  In  fact.  It  Is  there  expressly  declared 
that  describing  the  process  generally  Is  suffi- 
cient Form  73,  p.  334,  Code.  No  form  U 
found  for  Indictments  under  section  5466. 
The  coimt  In  the  Indictment  under  considera- 
tion follows  the  language  of  this  section,  and 
no  more  particularity  in  the  description  of  the 
warrant  or  writ  of  arrest  is  required  In  an  in- 
dictment under  this  section  than  Is  required 
under  section  6463.  There  was  no  error  In 
overruling  the  demurrer. 

The  warrant  or  writ  of  arrest  introduced  in 
evidence  against  the  objection  of  defendant 
describes  the  ofCense  as,  "threatened  a  breach 
of  peace."  There  were  several  objections 
urged  against  its  Introduction  in  evidence. 
Those  worthy  of  consideration  may  be  stated 
to  be  that  it  was  void  upon  its  face,  in  that 
It  charged  no  offense  known  to  the  law,  and 
that  the  justice  of  the  peace  issuing  it  had  no 
jurisdiction  to  do  so.  Section  5162  of  the 
Code  authorizes  the  institution  of  proceedhigs 
before  magistrates  to  keep  the  peace.  Tbe 
purpose  of  the  statute  is  to  prevent  tbe  com- 
mission of  an  offense  against  the  person  or 
property  of  another,  and  to  this  end  a  war- 
rant may  issue  for  the  arrest  of  the  person 
who  has  threatened  or  is  about  to  commit  an 
offense  on  the  person  or  property  of  another; 
and,  if  there  is  just  reason  to  fear  tbe  com- 
mission of  such  offense,  the  defendant  must 
be  required  to  give  security  to  keep  the  peace, 
etc.  Sections  5163,  6168.  It  is  a  preventive 
measure  which  the  magistrate  is  authorized 
to  set  in  motion  to  restrain  tbe  defendant 
from  tbe  commission  of  an  offense  against  the 


person  or  property  of  another,  and  not  a  pro- 
ceeding to  try  the  person  charged  with  the 
commission  of  a  criminal  offense.  To  threat- 
en an  offense  on  the  person  or  property  of  an- 
other is  not  an  offense  against  the  law  for 
which  a  person  may  be  punished.  At  most, 
as  we  have  said,  he  may  be  restrained  from 
so  doing  by  proper  proceedings,  but  not  pun- 
ished by  fine  or  Imprisonment  True,  should 
the  defendant  fall  to  give  the  security  re- 
quired by  the  magistrate.  It  Is  the  duty  of  the 
magistrate  to  commit  him  to  jail  until  he  en- 
ters Into  the  undertaking  with  sufficient  sure- 
ties for  the  time  he  is  required  to  keep  the 
peace,— not  more  than  12  nor  less  than  6 
months.  But  this  commitment  to  jail  Is  pred- 
icated upon  his  failure  or  refusal  to  give  the 
security  required  by  the  order  of  the  magis- 
trate) and  not  as  the  punishment  for  the 
commission  of  an  offense. 

The  warrant  Issued  for  tbe  arrest  of  the  de- 
fendant In  the  case  under  consideration  was 
in  these  words:  "Complaint  on  oath  having 
been  made  before  me  that  the  offense  of 
threatening  breach  of  peace  has  been  com- 
mitted in  said  county,  and  charging  Jack 
Howard  with  the  commission  of  said  offense, 
you  are  therefore  commanded  to  arrest  said 
Jack  Howard  and  bring  bhn  before  me  In- 
stanter."  The  gist  of  this  warrant  is  that  the 
defendant  bad  committed  the  offense  of  threat- 
ening a  breach  of  the  peace.  This  is  empha- 
sized by  the  language  following,  "charging 
Jack  Howard  with  the  commission  of  said 
offense."  Howard  had  committed  no  offense, 
as  shown  by  the  language  In  the  warrant. 
Had  the  warrant  read  that  he  has  threatened 
an  offense  on  the  person  or  property  of  an- 
other, he  would  have  been  apprised  that  he 
was  required  to  appear  for  the  purpose  of 
having  the  question  adjudged  as  to  whether 
or  not  he  would  have  to  give  security  to  keep 
the  i>eace,  and  that  he  was  not  charged  with 
a  criminal  offense.  When  this  warrant  was 
shown  him  or  read  to  him,  he  doubtless  be- 
lieved, and  had  a  right  to  believe,— nor  was 
there  a  clear  Inference  deduclble  from  the 
language  to  the  contrary,— that  the  attempt 
to  arrest  him  was  for  an  offense,  for  which 
he  was  to  be  pnnlshed,  which  designated  of- 
fense was  unknown  to  the  law,  and  not  pun- 
ishable. The  warrant  was  void  upon  its  face, 
and  the  defendant  was  under  no  legal  duty 
to  submit  to  an  arrest.  Noles  v.  State,  24 
Ala.  672.  This  renders  It  unnecessary  to  re- 
view the  other  questions  raised  in  the  record. 
The  judgment  of  conviction  must  be  annulled 
and  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


(121  Ala.  SIS) 
PARKER  ▼.  BUFAUIA  NAT,  BANK. 
(Supreme  Court  of  Alabama.     Ma;  IS,  1890.) 

ADMINISTRATORS— PRBSBNTMBNT  OF  CLAIMS 
—PLBADINQ— VARIANCE. 
1.  Where  an  adminlBtrator  deliyers  his  intes- 
tate's pass  book  to  a  bank,  to  be  balanced,  which 
is  done,  showing  a  balance  struck  between  depos- 
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Its  and  dieckB,  against  the  decedent,  and  It,  with 
the  checks  and  vonchera,  is  returned  to  the  ad- 
ministrator, and  the  bank  presents  an  uniteniized 
but  verified  claim  for  the  balance,  receipt  of 
which  is  acknowledged  by  the  administrator  as 
a  claim  against  the  estate,  this  is  a  sufficient  pre- 
sentment of  the  claim,  under  the  statute  of  non- 
claim. 

2.  Where  a  coont  in  an  action  agamst  an  ad- 
ministrator is  for  a  certain  sum,  and  the  claim 
filed  exceeds  the  sum  hy  the  amount  of  interest 
due,  the  claim  is  not  incompetent  evidence,  aa 
not  conforming  to  the  complaint. 

Appeal  from  circuit  conrt,  Barbonr  county; 
J.  Wv  Foster,  Judge. 

Action  b7  the  Eufaula  National  Bank 
against  O.  H.  Parker,  administrator  of  the  es- 
tate of  S.  A.  Holt,  deceased.  There  was  a 
judgment  tor  plaintlfl,  and  defendant  appeals. 
Affirmed. 

This  action  was  brought  by  the  appeHee. 
the  Eufaula  National  Bank,  against  O.  H. 
Parker,  as  administrator  of  S.  A.  Holt,  de- 
ceased. 

The  complaint  contained  seven  counts.  In 
the  first  count  the  plaintiff  claimed  as  due  It 
from  the  estate  of  the  intestate  $81.80,  and 
each  of  the  remaining  six  counts  were  com- 
mon counts  upon  the  different  items  respec- 
tively entering  Into  the  plaintiff's  demand  as 
declared  on  in  the  first  count 

On  the  trial  of  the  cause.  It  was  shown  that 
S.  A.  Holt  died  Intestate  in  November,  1895; 
that  in  December,  1895,  O.  H.  Parker,  the  de- 
fendant, was  appointed  administrator  of  the 
deceased's  estate;  that  after  his  appointment 
as  such  administrator,  he  delivered  to  the 
plaintiff  his  intestate's  bank  pass  book,  with 
the  request  that  It  should  be  balanced;  that 
said  book  was  balanced  In  the  manner  In 
which  such  books  are  usually  balanced,  and 
It  was  shown  that  the  defendant's  Intestate 
was  due  the  plaintiff  for  overchecks  the  sum 
of  $81.80,  which,  with  interest,  made  $88.68; 
that  after  said  book  was  thus  balanced,  it, 
together  with  the  checks  and  vouchers,  was 
turned  over  to  Parker  as  administrator  of  the 
estate  of  S.  A.  Holt,  deceased.  It  was  fur- 
ther averred  that  on  September  24,  1896,  less 
than  18  months  after  the  appointment  of  the 
defendant  as  administrator,  the  plaintiff  pre- 
sented to  the  defendant  a  demand  against  the 
estate  of  the  intestate  for  $88.68,  in  the  shape 
of  an  account  due  by  account  rendered.  This 
statement  was  sworn  to  by  the  president  of 
the  plaintier,  and  the  defendant  acknowl- 
edged, by  letter,  Its  receipt  It  was  further 
,  shown  th^t  the  account,  as  stated,  was  the  to- 
tal amount  of  the  plaintiff's  claim  against  the 
defendant's  Intestate's  estate,  with  Interest 
added,  and  that  the  same  was  unpaid.  The 
defendant  objected  to  the  Introduction  In  evi- 
dence of  said  account  upon  the  ground  that  it 
was  Illegal  and  Incompetent  and  that  It  did 
not  correspond  with  any  count  of  the  plain- 
tiff's complaint.  The  court  overruled  this  ob- 
jection, allowed  the  count  to  be  Introduced  In 
evidence,  and  to  this  ruling  the  defendant  du- 
ly excepted.  This  is  the  only  question  pre- 
sented on  the  present  appeal.     From  a  Judg' 


ment  In  favor  of  Qie  plaintiff  the  defendant 
appeals,  and  assigns  as  error  the  rulings  of 
the  conrt  upon  the  evidence  as  stated  above. 

O.  L.  Comer,  for  appellant     S.  H.  Dent 
Jr.,  for  appellee. 

ELIBAI/SON,  J.     By  construction  of  the 
statute  of  nondolm,  the  rule  is  settled  In  this 
state,  that  while  In  the  presentment  of  the 
claim  which  may  be  made  to  the  executor 
or  administrator  In  person,  technical  accuracy 
or  such  certainty  of  description  as  is  essential 
In  pleading  Is  not  required  to  be  observed,  yet 
the  statement  must  of  Itself,  inform  the  per- 
sonal representative,  on  an  Inspection  of  it 
of  the  nature,  character  and  amount  of  the 
liability  It  Imports,  and  must  dlsttng;ulsh  It 
with   reasonable  certainty  from  all   similar 
claims.     Floyd  v.  Clayton,  67  Ala.  265;   Bibb 
y.  Mitchell,  68  Ala.  657.     If  the  presentation 
Informs  the  administrator  of  the  nature  and 
amount  of  the  demand,  and  that  the  claimant 
looks  to  him  for  payment'  It  Is  sufficient. 
Pollard  v.  Scears'  Adm'r,  28  Ala.  484,  487. 
Unless  otherwise  required  by  statute,  a  bal- 
ance struck  in  an  account  between  the  parties, 
may  be  presented  as  a  claim  against  the  es- 
tate of  one  of  them  without  specifying  the 
particular  Items.      In  re  Swain,  67  Gal.  637,  8 
Pac.   497.      Especially   would   this   be   true 
where  the  administrator,  as  here,  bad  In  bis 
bands   bis   Intestate's  bank   pass   book,    on 
which  were  entered  all  the  debits  by  the  bank 
to  him  for  deposits  he  made  In  bis  lifetime, 
which  book,  after  his  death,  his  administrator 
took  to  the  bank,  and  requested  it  to  be  bal- 
anced, and  the  same  was  balanced,  the  credit 
to  the  bank  for  all  checks  drawn  by  the  Intes- 
tate being  entered  on  the  credit  side  of  the 
book,  and  a  balance  struck  between  the  de- 
posits and  checks  drawn,  showing  Intestate's 
Indebtedness  for  overchecks,   and  the  book 
and  checks  were  thereupon  surrendered  to  the 
administrator.     After  this.  In  making  out  Its 
claim  against  the  Intestate  *  for  presentation 
under  the  statute,  the  bank  might  very  well, 
under  those  circumstances,  have  made  the 
same  out  In  the  shape  of  an  account  rendered, 
all  the  Items  composing  It  having  been  fur- 
nished to  the  administrator  In  the  balancing  of 
the  pass  book,  and  appearing  thereon.     The 
administrator  was  thereby  thoroughly  Inform- 
ed, In  what  had  been  done  at  his  request  of 
all  the  items  composing  the  balance.    This  ac- 
count thus  made  out  was  presented  to  and  so 
marked  by  the  administrator,  within  the  time 
for  presentation  of  claims,  and  he  also  by  let- 
ter to  plaintiff  acknowledged  the  receipt  of 
the  account  as  a  claim  against  his  intestate's 
estate.     The  defendant  objected  to  the  Intro- 
duction of  this  account  thus  marked  by  the 
administrator,  on  the  ground  that  It  did  not 
correspond  with  any  count  In  plaintiff's  com- 
plaint which  objection  was  overruled.    There 
was  no  dispute  as  to  the  correctness  of  the  ac- 
count tor  it  was  proved  wlthont  conflict  of 
evidence. 

'  It  reasonably  enough  appears,  the  objection 
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to  the  proof  was  without  merit.  The  first 
count  In  the  complaint  Is  for  $81.80,  to  which, 
if  interest,  not  Included  therein,  be  added,— 
as  that  Item  appears  on  the  pass  book, 
amounting  to  16.88,— we  have  the  sum  of 
$88.68,  the  amount  of  plaintiff's  demand  as 
presented  to  the  administrator  for  payment, 
as  the  balance  owing  by  his  Intestate.  Un- 
der this  count  the  proof  was  clearly  admissi- 
ble. Besides  this  first  count,  there  were  six 
other  common  counts  added,  on  the  dltCerent 
items  entering  into  plaintUTs  demand  as  de- 
clared on  In  the  first  count  This  was  the 
only  «ror  comidalned  of.    Affirmed. 


(in  Ala.  6M) 

NATIONAL  GUARANTEE  LOAN  &  TRUST 

CO.  T.  YEATMAN. 

fSnpreme  Court  of  Alabama.     May  18,   1890.) 

BUILDINO    ASSOCIATIONS  —  SHAREHOLDERS  — 
LOSSES— WITHDRAWALS— ULTRA  VIEBia. 

1.  A  loan  association  certificate  provided  that 
any  deficiency  from  losses,  after  application  of 
profits  thereto,  "might"  be  charged  to  the  shares, 
rhe  by-laws,  made  a  part  of  the  contract,  spe- 
cifically stated  how  this  should  be  done.  Held, 
in  an  action  by  a  shareholder  for  the  amount  due 
him,  that  proof  of  an  attempt  to  charge  such 
losses  in  a  manner  not  provided  by  the  by-lavrs 
was  properly  excluded. 

2.  Where  a  shareholder  in  a  loan  association 
aska  for  and  is  given  a  statement  of  his  account 
on  withdrawal,  the  by-laws  providing  for  pay- 
ment of  the  withdrawal  value  on  30  days'  notice, 
which  is  given,  and  there  are  sufficient  witlidraw- 
«1  funds  to  pay  him,  the  undertaking  to  pay  such 
value  is  unconditional,  and  the  shareholder  may 
recover  It  by  action. 

3.  The  question  of  ultra  vires  of  a  corporation 
wfil  not  be  considered  where  it  is  not  raised  by 
the  pleadings,  and  no  objection  is  made  to  proof 
of  the  acts  claimed  to  be  ultra  vires. 

Appeal  from  city  court  of  Birmingham;  W. 
W.  WUkeraon,  Judge. 

Action  by  John  T.  Teatman  against  the 
National  Guarantee  Loan  &,  Tmst  Company. 
There  was  a  Judgment  for  plaintifF,  and  de- 
fendant appeals.    Afijrmed. 

This  action  was  brought  by  the  appellee, 
J.  T.  Yeatman,  against  the  appellant,  the  Na- 
tional Guarantee  Loan  &  Trust  Company, 
and  was  Instituted  on  June  21,  1897.  The 
complaint  contained  three  counts,— for  money 
due  by  account,  for  money  due  by  account 
stated,  and  for  money  had  and  received.  The 
defendant  pleaded  the  general  issue  and  pay- 
ment and  two  special  pleas.  In  the  third 
plea  the  defendant  averred  that  the  demand 
sued  on  arose  out  of  the  Issuance  to  the  plain- 
tiff by  the  defendant,  on  February  9,  1803, 
of  a  certificate  of  stock  in  the  defendant  cor- 
poration for  20'  shares  of  the  value  of  $50 
each,  by  which  certificate  the  complainant 
became  and  was  a  stockholder  in  the  defend- 
ant, which  was  and  is  a  corporation  organ- 
issed  under  the  general  laws  of  the  state  of 
.Alabama  providing  for  the  Incorporation  of 
building  and  loan  associations;  that  said 
plaintiff  accepted  the  certificate  of  stock,  and 
thereby  became  bound  by  the  by-laws  of  the 
defendant;  and  that  the  certificate  Issued  to 


the  plaintiff  contained  the  'fdllowlnlr,  among 
other  provisions:  "(6)  Stock  can  only  be 
transferred  or  withdrawn  as  provided  by  the 
by-laws."  The  eighth  stipulation  of  the  cer- 
tificate, which  was  copied  in  said  plea,  pro- 
vided that  a  member  desiring  to  withdraw 
stock  not  matured  shall  give  the  company 
ao  days'  notice  in  writing,  and  that  share- 
holders who  had  borrowed  money  on  their 
shares  could  not  withdraw  them  until  the 
loan  was  repaid,  and,  further,  that  the  com- 
pany "shall  not  be  required  to  use  In  the 
payment  of  Withdrawing  stock.  In  any  month, 
more  than  one-half  as  much  money  as  is  re- 
ceived from  the  monthly  payments  during  the 
month."  The  other  averments  of  said  plea, 
Including  the  ninth  stipulation  contained  in 
the  certificate  of  stock,  are  copied  in  the  opin- 
ion. By  the  fourth  plea,  the  defendant  offer- 
ed as  a  set-off  to  the  plea  of  the  plaintiff  the 
ram  of  $17.25  due  by  plahitlff  to  defendant, 
on  February  3,  1807,  on  account  of  losses  on 
real  estate  sustained  by  the  defendant  and  by 
the  shareholders  of  defendant  On  the  trial 
of  the  case,  the  plaintiff  showed  that  on  Jan- 
uary 2,  1807,  he  asked  the  secretary  of  the 
defendant  to  give  him  a  statement  of  account, 
showing  the  amount  due  the  plaintiff  from 
the  defendant  upon  the  withdrawal  of  his 
stock,  and  the  plaintiff  Introduced  in  evi- 
dence a  paper  which  he  testified  was  given 
him  by  the  defendant,  showing  that  the  de- 
fendant was  due  him,  after  allowing  all  cred- 
its and  charges  against  his  stock,  the  sum  of 
$120.09,  and  that  thereupon  he  filed  his  stock 
for  withdrawal  on  January  3,  1887.  It  was 
shown  by  the  evidence  that  the  plaintiff  had 
subscribed  for  20  shares  of  the  stock  of  the 
par  valne  of  $50,  that  this  subscription  was 
made  on  February  0,  1803,  and  that  subse- 
quent to  the  isnbscription  be  had  borrowed 
$150  on  said  stock.  The  by-laws  of  the  de- 
fendant corporation  were  incorporated  as  a 
part  of  the  defendant's  subscription  for  stock, 
and  there  were  introduced  in  evidence  in  this 
case  those  by-laws  which  were  applicable  to 
the  present  suit  Among  them  were  the  fol- 
lowing: "Art  28.  The  company  shall  not  be 
required,  without  consent  of  the  board  of  di- 
rectors, to  nse  more  than  half  of  the  money 
received  from  monthly  payments  to  the  loan 
fimd,  in  any  one  month.  In  the  pajrment  of 
withdrawing  stock.  Art  24.  Every  six  months, 
on  the  20th  of  April  and  the  20th  of  October, 
or  as  soon  thereafter  as  practicable,  the  board 
of  directors  shall  declare  such  dividends  as 
may  accrue  from  the  earnings  of  the  loan 
fund,  and  such  dividends  must  be  divided  and 
credited  to  the  shares  in  good  standing  pro 
rata.  If  losses  shall  occur  to  the  loan  fund, 
such  loss  shall  be  paid  out  of  the  profits  of 
said  fund  when  the  next  semiannual  divi- 
dend is  declared,  and,  if  the  profits  are  not 
sufficient  to  pay  such  loss,  then  the  balance 
shall  be  charged  to  the  shares  in  good  stand- 
ing pro  rata,  and,  if  a  share  is  withdrawn, 
the  amount  so  charged  shall  be  deducted  from 
the '  amount  due  on  such  share."    The  sec- 
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retary  of  the  defendant  corporation  testified 
that  there  had  been  a  general  financial  de- 
pression for  seveial  years,  and  that  the  de- 
fendant had  Incurred  considerable  losses  on 
real  estate  owing  to  being  forced  to  buy  real 
estate  on  which  It  had  taken  mortgages,  and 
said  real  estate  having  depreciated  In  value; 
that  these  losses  had  never  been  adjusted  nor 
separately  ascertained  at  any  regular  meet- 
ing of  the  stockholders  or  directors*  nor  at 
the  time  provided  for  by  the  by-laws  of  the 
defendant  corporation;  that  after  the  many 
notices  of  withdrawal,  Including  the  plaln- 
tlfTs,  had  been  given,  to  wit,  some  time  in 
February,  1897,  and  before  the  expiration  of 
30  days  from  the  time  the  plaintiir  filed  fails 
notice  of  withdrawal,  the  directors  of  the 
defendant  held  a  meethig,  and  appointed  the 
witness  and  one  Brown,  another  director,  to 
ascertain  and  adjust  the  losses  of  the  de- 
fendant; that  he  and  said  Brown  did  as  they 
were  Instructed,  and  ascertained  the  losses, 
and  placed  the  amount  of  such  losses  against 
each  stocldiolder  in  proportion  to  his  stock; 
and  that  the  amount  of  such  loss  chargeable 
to  the  plaintiff  was  $47.26,  which  adjustment 
and  entry  of  charge  against  plaintiff  were 
made  after  February  3,  1897.  The  plaintiff 
moved  the  court  to  exclude  from  the  Jury  all 
the'  evidence  in  regard  to  or  concerning  the 
losses  and  their  adjustment,  and  the  charge 
of  the  pro  rata  share  thereof  against  the 
plaintiff,  on  the  ground  that  such  losses  had 
not  been  properly  adjusted  or  ascertained  as 
provided  by  the  by-laws  of  the  defendant, 
and  on  the  further  ground  that  such  ascer- 
tainment and  adjustment  of  the  losses  had 
not  been  done  at  the  regular  semiannual 
meeting  of  the  defendant's  directors,  as  re- 
quired by  the  by-laws.  The  court  granted 
this  motion,  excluded  all  of  such  evidence  from 
the  Jury,  and  to  this  ruling  of  the  court  the 
defendant  duly  excepted.  The  evidence  show- 
ed that,  after  the  expiration  of  SO  days  from 
the  filing  of  the  notice'  of  -withdrawal,  the 
defendant  had  paid  the  plaintiff  $60  on  his 
said  stock,  and  that  no  other  amount  had 
l>een  paid  him.  The  defendant  requested  the 
court  to  give  to  the  Jury  the  following  writ- 
ten charges,  and  separately  excepted  to  the 
court's  refusal  to  give  each  of  them  as  ask- 
ed: (1)  "If  the  Jury  believe  the  evidence  In 
the  canse,  they  must  find  for  the  defendant." 
(2)  "If  the  Jury  believe  from  the  evidence 
that  the  plaintiff  was. Indebted  to  the  defend- 
ant for  a  loan  made  by  defendant  to  plain- 
tiff on  his  stock,  and  that  he  had  not  paid 
this  debt  before  withdrawal  or  before  suit 
brought,  then  they  must  find  for  the  defend- 
ant" (4)  "That  plaintiff,  being  a  stockhold- 
er In  defendant,  must  bear  his  proportionate 
share  of  all  losses  sustained  by  the  company 
prior  to  his  withdrawal,  and,  If  the  evidence 
satisfies  the  jury  that  defendant  sustained 
losses  prior  to  notice  of  withdrawal,  then,  if 
plaintiff  recovers  at  all,  such  recovery  must 
be  only  for  the  amount  due  subject  to  his 
proportionate  share  of  such  losses."    (5)  "If 


the  jury  believe  from  the  evidence  that  direct- 
ors of  defendant,  by  a  resolution  made  and 
entered  on  the  24th  day  of  February,  1807,  in- 
structed that  the  losses  of  the  company  be 
ascertained  and  charged  against  the  Btock- 
holders  by  two  persons  appointed  for  that 
purpose,  and  such  persons  actually  made  an 
investigation,  and  ascertained  that  there  were 
losses  amounting  to  17  per  cent,  and  the 
proper  proportion  of  such  losses  was  charged 
to  plaintiff  before  the  2d  day  of  llarch,  1887, 
then  the  Jury  most  allow  the  amount  so 
found  against  the  claim  of  plaintiff  in  any 
finding  they  may  make  in  favor  of  plaintiff.  If 
they  should  so  find."  .(6)  "If  the  Jury  be- 
lieve from  the  evidence  that  plaintiff  was  a 
stockholder  in  defendant,  then  he  was  bound 
to  bear  any  losses  Incurred  by  the  defendant, 
in  proportion  to  his  stock  in  the  company." 
(7)  "The  evidence  shows  that  plaintiff  was  a 
stockholder  in  defendant,  and,  if  the  Jury  be- 
lieve from  the  evidence  that  defendant  suf- 
fered loss  while  plaintiff  was  a  stockholder, 
plaintiff  must  bear  his  proportionate  share  of 
such  loss."  (8)  "Defendant  asks  the  court  to 
charge  the  jury  that  the  plaintiff  as  a  stock- 
holder In  the  defendant,  in  withdrawing,  must 
bear  his  proportionate  share  of  the  losses  sus- 
tained prior  to  notice  of  the  withdrawal,  and 
If  the  evidence  sho-^s  to  the  satisfaction  of 
the  Jury  that,  prior  to  the  time  of  the  notice 
of  withdrawal,  defendant  sustained  losses, 
then.  If  the  plaintiff  ought  to  recover  at  all, 
from  that  amount  must  be  deducted  his  pro- 
portion of  the  losses  sustained  by  defendant 
prior  to  notice  of  withdrawal."  (9)  "If  the 
jury  believe  from  the  evidence  that  plaintiff 
had  borrowed  on  a  pledge  of  his  stock  of  de- 
fendant one  hundred  and  fifty  dollars  ($150), 
and  that  he  had  not  paid  the  debt  inde- 
pendent of  the  sums  paid  in  by  him  as  dues 
before  suit  brought,  then  the  Jury  must  find 
for  the  defendant"  (10)  "The  court  charges 
the  jury  that  the  undisputed  evidence  in  the 
case  being  that  the  pl&intifl  borrowed  of  de- 
fendant $150,  pledging  his  stock  in  the  de- 
fendant as  security  therefor,  and  that  plain- 
tiff did  not  before  he  gave  notice  of  his  in- 
tent to  withdraw  his  stock,  repay  the  money 
he  borrowed  by  a  payment,  independent  of 
dues  and  assessments  paid  by  him,  the  plalor 
tiff  cannot  maintain  this  suit,  and  your  ver- 
dict must  be  for  the  defendant"  (11)  "The 
court  charges  the  jury  that  the  burden  Is  on 
the  plaintiff  to  show  by  a  preponderance  of 
proof  that,  when  he  brought  this  suit,  there 
was  money  in  the  treasury  of  defendant, 
which  (under  the  by-law  that  defendant  could 
be  required  to  appropriate,  to  wit,  not  more 
than  one-half  of  monthly  payments  to  pay- 
ment of  withdrawals)  could  be  appropriated 
to  payment  of  plaintltrs  claim,  and,  unless 
this  la  shown  to  your  satisfaction  by  the  evi- 
dence, the  Jury  must  find  for  defendant" 
There  were  verdict  and  Judgment  to  favor  of 
the  plaintiff  in  the  sum  of  $80.10.  The  de- 
fendant moved  the  court  to  grant  it  a  new 
trial  upon  the  ground  that  the  verdict  of 
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the  Jury  was  contrary  to  the  law  and  the 
evidence,  and,  that  the  court  erred  In  refus- 
ing to  give  the  written  charges  requested  by 
the  defendant  This  motion  was  overruled, 
and  the  defendant  duly  excepted.  The  de- 
fendant appeals,  and  assigns  as  error  the  sev- 
eral rulings  of  the  trial  court  to  which  ex- 
ceptions were  reserved. 

Ward  &  Houghton,  for  appellant  Z.  T. 
Rudolph,  for  appellee. 

McOLELIiAN,  C.  J.  The  third  plea  filed 
by  the  National  Guarantee  Loan  &  Trust 
Company,  defendant  in  this  action,  avers,  in 
respect  of  the  losses  chargeable  against 
shares  of  stock,  that  the  certificate  of  stock 
issued  to  plaintiff  contained  the  following  pro- 
vision: "'Ninth.  Once  In  six  months  the 
profits  arising  from  interest  and  premiuma 
shall  be  apportioned  among  the  shares  in 
good  standing.  When  the  monthly  dues  paid 
on  any  share,  together  with  the  profits  ap- 
portioned to  such  share,  amount  to  fifty  dol- 
lars, such  share  will  be  matured,  and  monthly 
payments  shall  cease.  If  losses  occur,  they 
shall  be  deducted  from  the  undivided  profits, 
BO  far  aa  possible.  Any  deficiency  may  be 
duuged  to  the  shares  in  force.'  And  defend- 
ant says  it  has  no  money  which  can  be  le- 
gally applied  to  the  payment  of  said  stock  of 
plaintiff,  because  defendant  says  that,  under 
the  provisions  of  the  contract  contained  In 
said  certificate,  and  also  In  the  by-laws  of  the 
defendant,  there  were  losses  incurred  which 
were  deducted  from  the  undivided  profits  of 
plaintlfTs  shares  and  deficiency  charged  to 
such  shares  while  in  force,  because  of  which 
fact  defendant  is  not  indebted  to  plaintiff  as 
alleged  In  said  complaint"  The  plea,  by  in- 
corporation as  to  the  stipulation  in  the  certifi- 
cate and  by  reference  as  to  the  by-laws,  thus 
makes  both  a  part  of  Itself,  and  it  follows 
that  the  losses  chargeable  against  plaintlfTs 
shares  must  be  so  chargeable  under  the  stipu- 
lation and  under  the  by-laws.  And  In  the  first 
place  it  is  to  be  noted  that  under  the  stipula- 
tion contained  In  the  certificate  the  surplus 
of  losses,  so  to  speak,  remaining  after  the 
appropriation  of  undivided  profits  to  that  ac- 
count. Is  not  Ipso  facto  charged  to  the  shares, 
but  the  contract  Is  that  such  surplus  may  be 
80  charged.  The  company  is  authorized  to  so 
charge  such  losses,  but  It  has  to  be  done  by 
some  act  or  proceeding  on  the  part  of  the  cor- 
poration. And  the  by-laws,  made  a  part  of 
this  plea,  provide  how  this  charging  of  losses 
against  the  stock  must  be  done.  We  say  must 
because  the  contract  of  the  stockholder  em- 
braces the  provisions  of  the  by-laws,  and  he 
consents  to  such  charge  to  be  Imposed  only 
in  the  way  specified  in  the  by-laws.  Unless 
he  Is  so  charged  In  respect  of  bis  stock,  he 
Is  not  charged  at  all.  Now  article  24  of  the 
by-laws  confessedly  provides  that  the  losses 


shall  be  charged  upon  the  shares  of  stock  by 
the  board  of  directors  when  dividends  are  de- 
clared on  the  20th  days  of  April  and  October 
In  each  year.  Confessedly,  also,  the  losses 
which  are  now  sought  to  be  charged  on  plain- 
tiff's shares  were  not  so  charged  by  the  board 
of  directors  at  said  times  or  at  all,  In  fact; 
and  the  court  properly  excluded  the  testimony 
offered  by  defendant  tending  to  show  an 
abortive  attempt  to  charge  certain  losses 
against  plalntUTs  shares.  The  common-law 
doctrine  with  reference  to  the  payment  of 
losses  out  of  the  capital  of  corporations  and 
appropriating  the  balance  only  to  shardold- 
ers  on  dissolution  has  been  displaced  In  re- 
spect of  this  corporation,  its  capital,  shares, 
and  losses  by  the  expressed  stipulations  of  the 
parties.    It  has  no  operation  In  this  case. 

There  was  a  positive  agreement  on  the  part 
of  the  defendant  to  pay  the  plaintiff  the  with- 
drawal value  of  his  stock  upon  30  days'  notice 
of  hlB  purpose  to  withdraw.  The  evidence 
shows  that  this  notice  was  given  by  the  plain- 
tiff more  than  30  days  before  this  suit  was 
brought  and  that  when  it  was  given— on  Jan- 
uary 3,  1897,  the  evidence  largely  prepon- 
derates to  show— the  defendant  stated  an  ac- 
count between  it  and  the  plaintlfT  showing 
the  amount  coming  to  the  plaintiff.  There 
was  a  provision  of  the  by-laws  that  with- 
drawals were  payable  out  of  a  certain  fund, 
and  that  not  more  than  one-half  of  such  fund 
should  be  available  for  that  purpose.  Wheth- 
er there  was  a  sufficiency  of  the  (und  avail- 
able to  pay  plaintiff  the  amount  of  the  stated 
account  was  a  controverted  issue  of  fact 
which  was  properly  left  to  the  Jury  by  the 
court,  and  determined  by  them  in  favor  of  the 
plaintiff.  So  that  at  the  time  this  salt  was 
brought  there  was  an  unconditional  undertak- 
ing, on  the  part  of  the  defendant  to  pay  the 
plaintiff  the  amount  due  on  the  statement  of 
account  made  between  them.  We  do  not  hesi- 
tate to  say  that  as  to  that  amount  and  hence 
for  all  other  purposes  of  this  suit,  the  plain- 
tiff stood  In  the  relation,  not  of  stockholder, 
but  of  creditor  to  the  defendant  It  Is  argued 
here  that  the  withdrawal  feature  of  the  con- 
tract between  plaintiff  and  the  defendant  was 
ultra  vires  the  defendant  corporation.  The 
plaintiff  did  not  declare  upon  the  contract. 
His  complaint  contains  only  the  common 
counts.  It  Is  said  in  plea  3  that  plaintlfTs 
claim  Is  based  upon  a  contract  as  sharehold- 
er of  the  corporation,  and  so  it  is;  but  no 
plea  asserts  that  the  contract  was  ultra  vires 
In  any  respect  and  no  objection  was  made  to 
the  proof  made  by  the  plaintiff  of  this  con- 
tract or  of  its  withdrawal  stipulations.  The 
question  of  ultra  vires  vel  non,  in  other  words, 
is  not  presented  by  this  record,  and  we  de- 
cline to  consider  it.  All  the  rulings  of  the 
court  below  are  in  harmony  with  the  forego- 
ing views,  and  its  Judgment  is  affirmed.  Af- 
firmed. 
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MONTGOMERY  LIGHT  00.  et  al.  t.  LAHBY 

et  al. 
(Supreme  Court  of  Alabama.     May  10,  1899.) 

SmT  BT  STOCKHOLDERS  IN  BEHALF  OP  COR. 

PORATION— OWNERSHIP  OF  STOCK 

—LACHES. 

1.  A  Btockholder,  to  maintain  a  bill  in  his  own 
name  against  tlie  officers  and  directors  of  a  cor- 
poration to  recover  misappropriated  fanda,  must 
allege  that  he  has  demanded  that  the  managing 
board  of  the  corporation  bring  the  suit,  and  that 
they  have  refused;  that  he  then  applied  to  the 
stockholders  as  a  body  to  cause  the  suit  to  be 
brought,  but  without  success;  or  facts  must  be 
alleged  which  would  show  that  such  applications 
would  be  refused  if  made,  or  be  unavailinjE  for 
the  reason  that  the  persons  applied  to  are  mter- 
ested  in  prcTcnting  the  action  from  bein^ 
brought,  or  are  the  wrongdoers,  or  that  an  appli- 
cation cannot  be  made  to  the  stockholders  in 
time  to  be  availing. 

2.  In  a  suit  by  a  stockholder  in  his  own  name 
and  on  behalf  of  all  stockholders  who  may  be- 
come parties  thereto  to  recover  funds  misa^ro- 
priated  by  the  officers  of  the  corporation,  it  is 
not  necessary  that  he  should  aver  when  and  from 
whom  he  obtained  his  stock. 

3.  An  officer  cannot,  when  charged  with  mis- 
appropriation of  corporate  funds,  plead  ladies 
on  the  part  of  the  cor^ration  or  its  stockholders, 
where  they  show  a  right  to  bring  an  action  in 
their  own  name,  for  mere  delay  in  ffiing  the  bill. 

4.  In  an  action  by  a  stockholder  In  his  own 
name  to  recover  misappropriated  corporate  funds, 
he  is  entitled  to  an  accounting  as  to  matters  not 
barred  by  the  statute  of  limitations,  though  some 
of  the  matters  may  be  barred,  where  the  misap- 
propriations have  continued  over  a  series  of 
years,  and  down  to  the  time  of  the  commence- 
ment of  the  suit. 

Appeal  from  city  <»nrt  of  Montgomery;  A. 
D.  Sayre,  Judge. 

The  bill  in  this  cfue  was  filed  by  Lucy  W. 
Labey  and  SalUe  O.  W.  Thorington  against 
the  Montgomery  Ugbt  (}ompany,  F.  M.  B1U> 
ing,  I.  Follak,  S.  Roman,  J.  W.  Dlmmlck,  W. 
W.  Coghill,  J.  0.  Cheney,  W.  L.  Felzer,  and 
Joalah  MorrlB  &  Co.  From  a  decree  OTerml- 
Ing  demnrrers  to  bill,  defendants  appeal.  Re- 
versed. 

The  bill  avers  that  the  complainants  are 
the  owners  of  an  undivided  two-thirds  inter- 
est in  and  to  68  shares  of  the  capital  stock  of 
the  Montgomery  Light  CSompany,  a  corporation 
chartered  and  doing  business  imder  the  gen- 
eral laws  of  Alabama;  and  then  charges  that 
the  defendants,  while  acting  as  the  directors 
and  in  other  fiduciary  capacities  and  rela- 
tions for  the  Montgomery  Light  Company, 
joined  In  many  and  permitted  the  perpetration 
of  many  other  wrongs  to  said  company,  which 
resulted  In  the  waste  and  conversion  of  a 
large  amount  of  the  company's  assets,  and  in 
the  deterioration  In  ralue  of  the  shares  of 
the  capital  stock  owned  by  the  complainants. 
The  specific  statements  and  the  various  acts 
of  wrongdoing  and  breaches  of  trust  by  the 
several  defendants  are  set  out  in  detail  In 
the  bill,  and  are  alleged  to  have  taken  place 
at  various  times  in  tbe  year  1889  up  to  the 
time  of  the  filing  of  the  bill,  which  was  on 
January  7,  1898.  After  averring  the  doing  of 
the  several  acts  and  the  commission  of  tbe 
wrongs  complained  of,  the  bill  then  avers: 


That  "complainants  further  show  that  they 
have  looked  In  vain  to  the  board  of  directors 
of  tbe  Montgomery  Light  (Company  to  right 
the  grievous  wrongs  to  their  company  above 
complained  of.  That  over  three  weeks  before 
the  filing  of  this  bill,  complainants,  through 
their  attorney,  addressed  a  communication  to 
tbe  president  and  directors  of  the  Montgom- 
ery Light  Company,  calling  to  their  attention, 
as  the  governing  body  of  said  company,  the 
specific  wrongs  and  collusive  acts  hereinabove 
set  forth,  and  demanding  that  they  proceed. 
In  tbe  name  of  the  company,  to  right  the 
same,  and  to  call  to  account  tbe  negllg«it 
and  wrongful  acts,  and  the  others  who,  bo 
acting  with  them,  bad  wrought  these  great 
Injuries  to  said  complainant's  company.  But 
said  president  and  board  of  directors  have 
wholly  failed  to  Institute  proceedings,  or  to 
do  anything  to  right  said  wrongs.  That,  ow- 
ing to  the  failure  caused  by  the  aforesaid 
wrongful  and  grossly  negligent  acts  of  the 
directors  of  said  company,  acting  with  such 
other  persons,  to  pay  the  Interest  due  on  said 
bonds  for  the  past  year  and  more,  or  to  pay 
anything  Into  said  sinking  fund,  the  Farm- 
ers' Loan  &  Trust  Company,  the  trustee  under 
said  mortgage  or  deed  of  tmst,  has  filed  its 
bill  In  the  circuit  court  of  the  United  States 
for  the  Middle  district  of  Alabama  for  a 
foreclosure  of  said  mortgage  or  deed  of  trust 
on  tbe  grounds  of  said  failure  to  pay  the  said 
installments  of  said  annual  Interest  due,  as 
aforeeaid,  on  said  bonds.  That  no  serious 
attempt  has  been  made  to  resist  said  suit. 
That,  withont  an  objection  on  the  part  of 
the  complainants'  said  company,  a  receiver 
of  all  tbe  properties  and  assets  of  said  com- 
pany has  been  appointed  by  said  court,  and 
said  receiver  Is  the  said  F.  M.  Billing;  and 
he  has  been  required  to  give,  and  has  only 
given,  a  bond  for  $B,000  for  the  performance 
of  his  duties  as  such  receiver.  That  the  said 
court  has  decreed  a  sale  of  all  the  properties, 
privileges,  and  franchises  of  said  company, 
which  sale  will  take  place  in  the  near  future. 
Complainants  further  say:  That  there  have 
been  a  number  of  directors  of  complainants' 
said  company  during  tbe  time  in  which  the 
wrongs  herein  mentioned  were  done.  That  re- 
peatedly, as  the  exigency  of  the  occasions 
might  require,  one  or  more  of  the  directors 
would  resign,  either  for  the  purpose  of  bring- 
ing some  suit  against  tbe  company,  and  ob- 
taining judgment  against  It,  or  to  temporarily 
let  In  other  members;  and,  when  the  particu- 
lar occasion  was  passed,  would  again  be  elect- 
ed, and  continue  as  such  directors.  That  In 
May,  1894,  the  said  Billing  resigned,  and  re- 
mained out  of  the  directory  to  consummate 
said  wrongful  acts,  and  make  said  wrongful 
and  unjust  charges  against  complainants' 
company,  so  as  to  lend  an  appearance  of  fair- 
ness and  mere  similitude  to  such  a  transac- 
tion, and  within  about  four  months  after  this 
Injury  was  accomplished  and  entered  on  the 
company's  books  he  again  secured  bis  elec- 
tion by  such  board  of  directors  by  the  use  of 
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said  Pollab'8  (his  debtor)  holding  the  said 
majority  of  stock,  which  stock  was,  some 
time  about  the  latter  part  of  1804,  or  per- 
haps later,  turned  oyer  by  said  Pollak  to  said 
Bluing,  or  said  Arm  of  Joslah  Morris  &  Ck>., 
in  satisfaction  or  part  payment  of  said  debt 
due  by  said  Pollak.  Complainants  charge 
that  by  reason  of  the  faUnre  and  refusal  of 
said  board  of  directors  of  said  Montgomery 
Light  Company  to  take  any  steps  to  right  the 
many  wrongs  aforesaid  inflicted  on  the  said 
company  by  them  and  those  with  whom  they 
acted  In  the  company's  name  they  and  the 
said  company  are  remediless  In  the  premises 
unless  aided  by  your  honor's  court"  The 
prayer  of  the  bill  was  to  hold  the  said  de- 
fendants liable  for  alleged  misappropriation 
at  alleged  corporate  fnnds,  and  for  the  other 
wrongs  alleged  to  have  been  committed 
against  the  Montgomery  Light  GomiMiny.  All 
of  the  defendants  demurred  to  the  bllL  The 
court  sustained  the  demurrers  interposed  by 
3.  O.  Cheney  and  3.  W.  Dlmmlck.  The  de- 
fendants F.  M.  Billing,  Joslah  Morris  &  Ca, 
W.  L.  Feber,  and  S.  Boman  moved  to  dismiss 
the  bill  for  the  want  of  equity,  and  also  de- 
murred to  the  bill  upon  the  following  grounds: 
"(1)  That  the  said  bUl  of  complaint  is  with- 
out equity.  (2)  That  the  said  bill  of  com- 
idalnt  is  vague  and  indefinite,  In  this:  that  it 
does  not  appear  from  the  allegations  thereof 
at  what  time,  or  from  whom,  the  said  com- 
plainants acquired  the  undivided  two-thirds 
interest  In  and  to  the  fifty-eight  shares  of  the 
stock  of  the  defendant  corporation  alleged  to 
be  owned  by  them.  (8)  That  said  bill  of  com- 
plaint is  insufficient,  in  this:  that  It  does  not 
appear  bat  that  the  said  complainants  acquir- 
ed the  two-thirds  interest  In  the  said  fifty- 
eight  shares  of  the  stock  of  the  defendant 
corporation  alleged  to  be  owned  by  them  since 
the  alleged  wrongful  acts  complained  of  in 
said  bill,  and  from  some  of  the  parties  guilty 
of  the  said  alleged  wrongful  acts.  (4)  Bald 
bill  of  comidalnt  is  InsufEteiemt,  in  this:  It 
does  not  appear  but  that  the  said  complain- 
ants acquired  their  alleged  interest  in  the 
shares  <^  stock  of  the  defendant  corporation 
alleged  to  be  owned  by  them  after  the  com- 
mission of  the  alleged  wrongful  acts  com- 
plained of  In  said  bill  of  complaint,  and  with 
knowledge  and  notice  of  the  same.  (6)  That 
It  appears  In  and  by  the  allegations  of  said 
bin  of  complaint  that  the  said  complainants 
are  guilty  of  laches,  which  bars  them  of  any 
remedy  against  these  defendants.  (6)  It  does 
not  appear  in  and  by  the  allegations  of  said 
bill  of  complaint  when  the  said  complainants 
-acquired  knowledge  or  Information  of  the 
said  alleged  acts  comidalned  of  in  said  bill  of 
complaint.  (7)  It  does  not  appear  in  and  by 
the  allegations  of  said  bill  of  complaint  but 
that  suit  would  have  been  instltnted  in  the 
name  of  the  corporation  to  redress  the  allegped 
.wrongs  had  proper  application  been  made  to 
.the  stockholders  of  the  said  company.  (8) 
It  does  not  appear  b^  the  allegations  of  the 
.said  complaint  that  the  complainants  ever 


sought  to  have  the  said  alleged  wrongs  re- 
dressed by  the  corporatiim,  as  required  by 
law."  On  the  submission  of  the  cause  upon 
these  motions  to  dismiss,  and  upon  the  de- 
murrers of  these  defendants,  the  chancellor 
overruled  both  the  motions  and  the  demurrers. 
From  this  decree  the  said  defendants  appeal, 
and  assign  the  rendition  thereof  as  error. 

Watts,  Troy  &  Caffey,  for  appellants.  Gor- 
don Macdonald,  for  appdlee. 

DOWDELL,  J.  The  bill  In  this  case  Is 
filed  by  complainants  as  minority  stockhold- 
ers in  the  Montgomery  Light  Company,  a 
body  corporate,  in  behalf  of  themselves  and 
any  other  stockholders  who  may  come  In  and 
Join  in  the  suit  The  purpose  of  the  bill  is  to 
bold  certain  directors  and  other  i>artles  deal- 
ing with  them  liable  for  alleged  misappro- 
priation of  the  corporate  funds.  Demurrers 
were  Interposed  to  the  bill  by  the  respondents 
Pollak,  Roman,  Pelzer,  Billing,  and  Joslah 
Morris  &  Co.;  also,  motion  to  dismiss  the 
bill  for  want  of  equity.  From  the  decree  of 
the  court  overruling  the  demurrers  and  mo- 
tion this  appeal  Is  prosecuted  by  the  above- 
named  respondents. 

The  vital  question  in  the  case  Is  raised  In 
the  seventh  and  eighth  grounds  of  the  re- 
spective demurrers  of  these  defendants.  Do 
the  averments  of  the  bill  sufSciently  show  a 
right  in  the  complainants  to  maintahi  the 
suit  in  their  own  names  as  shareholders? 
The  theory  of  the  bill  Is  that  complainants' 
company  has  been  injured  and  damaged  by 
the  alleged  wrongful  acts  of  the  defendants. 
The  damage  to  the  complainants  is  a  re- 
sultant damage  through  the  wrong  and  In- 
Jury  done  the  corporation  in  which  they  are 
shareholders.  The  wrongs  complained  of  are 
alleged  to  have  been  committed  in  some  In- 
stances by  certain  officers  of  the  company, 
and  in  others  by  certain  officers  In  conjunc- 
tion with  outside  iMrties  or  strangers.  Ordi- 
narily,—fuid  it  is  a  well-established  rule,— a 
corporation  should  bring  its  own  suit  against 
Its  officers  for  misconduct  or  negligence  in 
the  management  of  its  business  affairs,  or  for 
the  recovery  of  its  funds  wrongfully  con- 
verted or  misapplied,  or  for  its  property  ille- 
gally conveyed  or  delivered  to  a  stranger. 
The  role  also  seems  to  be  well  established 
by  former  decisions  of  tills  court  that,  before 
the  individual  stockholder  can  begin  suit  In 
his  own  name  for  the  wrongful  conversion 
of  corporate  funds  or  misappropriation  of  the 
corporate  assets  by  its  pfficers,  he  must  first 
make  demand  npon  the  managing  officers  or 
governing  board  of  the  corporation  to  correct 
the  wrongs  complained'  of,  by  legal  proceed- 
ings or  otherwise,  and,  meeting  with  failure 
or  refusal  in  this  regard,  he  must  next  seek 
redress  through  the  stockholders  as  a  body. 
Such  demand  or  request  must  not  be  simu- 
lated, but  an  earnest  and  honest  efTort  and 
endeavor  on  his  part,  through  such  govern- 
ing board,  to  have  the  wrongs  redressed,  and 
this  should  be  clearly  shown  by  tha  aver- 
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ments  cf  the  bill  and  the  proof  to  the  satls^ 
faction  of  the  court  Stelner  v.  Parsons,  103 
Ala.  215,  13  South.  771;  Manufacturing  Oo. 
T.  Ooz,  68  Ala.  71;  Nathan  v.  Tompkins,  82 
Ala.  437,  2  South.  747;  Roman  v.  Woolfork, 
98  Ala.  219,  13  South.  212;  Planters'  Line  t. 
Waganer,  71  Ala.  581;  Hawes  t.  Oakland, 
104  U.  S.  450.  There  are,  however,  excep- 
tional cases  where  this  demand  on  the  di- 
rectors or  governing  board  of  the  cori>oratIon 
is  not  required.  If  it  is  made  clearly  to  ap- 
pear that  such  demand  would  meet  with  re- 
fusal, or  that  the  litigation  following  would 
necessarily  be  under  the  control  of  the  per- 
sons opposed  to  its  success,  or  where  the  per- 
sons constituting  the  governing  board,  or  a 
majority  of  them,  are  themselves  the  wrong- 
doers, or  under  their  control,  and  that  any 
effort  to  obtain  redress  through  the  stockhold- 
ers would  be  unavailing  for  want  of  time  or 
other  cause,  in  such  cases  the  authorities  sus- 
tain the  doctrine  that  the  minority  sharehold- 
ers may  maintain  the  suit  in  their  own  name, 
without  any  previous  demand  or  refusal  on 
the  directors  or  other  governing  officers. 
Stelner  t.  Parsons,  supra,  and  other  authori- 
ties cited  above.  Also  see  Dodge  v.  Wool- 
sey,  18  How.  331;  Heath  v.  Railway  Co.,  8 
Blatchf.  847,  Fed.  Cas.  No.  6,306;  Crumllsb 
V.  Raihroad  Co.,  28  W.  Va.  633;  Peabody  v. 
Flint,  6  Allen,  52;  Brewer  v.  Boston  Theater, 
104  Mass.  878.  Do  the  averments  In  the 
present  bill  as  to  distinctness  and  clearness 
meet  the  requisite  standard  of  pleading  in 
such  cases?  The  authorities  are  uniform 
that  the  averments  In  a  bill  filed  by  a  share- 
bolder  in  his  own  name  to  show  his  right  to 
maintain  the  suit,  whether  in  a  case  where  a 
demand  and  refusal  is  alleged  or  where  a  de- 
mand is  not  required,  must  be  clear  and  dis- 
tinct, and  shown  to  the  satisfaction  of  the 
court.  "Matters  essential  to  complainant's 
right  to  relief  must  appear,  not  by  inference, 
but  by  clear  and  unambiguous  averment" 
Railroad  Oo.  t.  Lancaster,  62  Ala.  562;  Dude- 
worth  V.  Duckworth's  Adm'r,  35  Ala.  70. 
While  It  is  shown  by  the  allegations  of  the 
bill  that  a  demand  was  made  upon  the  board 
of  directors  of  the  Montgomery  Light  Com- 
pany by  a  communication  addressed  to  them 
and  the  president  of  said  company,  calling 
their  attention  to  Qie  wrongs  complained  of, 
and  asking  that  proceedings  be  taken  to  right 
said  wrongs,  and  a  failure  on  their  part  to 
act  yet  it  is  nowhere  averred  that  any  effort 
was  made  to  obtain  redress  through  the  stock- 
holders. Nor  are  the  averments  sufficient  to 
dlspelise  with  an  application  to  the  stockbold- 
t-rs  as  a  body  before  filing  the  bill  as  an  indi- 
vidual stockholder.  The  bill  avers  that  the 
respondent  Pollak,  complained  of  In  the  bill 
as  one  of  the  wrongdoers,  at  one  time  owned 
and  controlled  a  majority  of  the  stoCk  In  said 
light  company,  and  that  In  1884  he  sold  and 
transferred  his  stock  to  respondent  Billing, 
who  is  also  charged  as  a  party  to  the  wrongs 
complained  ot;  but  It  Is  nowhere  averred 
that  said  Billing,  either  at  the  time  of  the  de- 


mand made  npon  the  board  of  directors  or  at 
the  filing  of  the  bill,  owned  or  controlled  a 
majority  of  the  stock.  For  aught  that  ap- 
pears from  the  averments  of  the  bill,  at  the 
time  of  the  filing  of  the  bill  a  majority  of  the 
stock  may  have  been  owned  by  parties  from 
whom  relief  could  have  been  had  upon  prop- 
er application.  The  averments  as  to  these 
matters  are  too  vague  and  indefinite  to  con- 
fer upon  the  individual  stockholder  the  right 
to  bring  suit  in  his  own  name. 

It  was  not  necessary  for  the  complainants 
to  aver  when  and  from  whom  they  obtained 
their  stock  In  the  defendant  company.  The 
decisions  by  the  federal  courts  on  this  ques- 
tion are  based  on  rule  94,— a  rule  of  practice 
adopted  by  the  United  States  supreme  court 
"The  rule  is  not  a  general  principle  of  law, 
applicable  to  pleadings  in  all  the  courts,  and 
has  never  been  applied  to  the  courts  of  this 
state."  Parsons  v.  Joseph,  92  Ala.  403,  8 
South.  788. 

It  Is  contended  by  counsel  for  appellants 
that  complainants'  bill  shows  them  to  have 
been  guilty  of  laches,  and  for  that  reason 
they  are  barred  of  any  right  of  recovMy. 
The  wrongs  complained  of  in  the  bill,  accord- 
ing to  its  averments,  extended  through  a 
series  of  years  down  to  within  a  short  time 
of  the  filing  of  the  bill.  Laches  is  defined  to 
be  such  neglect  or  omission  to  assert  a  right 
as,  taken  in  conjunction  with  lapse  ot  time 
more  or  less  great  and  other  circumstances 
causing  prejudice  to  an  adverse  party,  oper- 
ates as  a  bar  in  a  court  of  equity.  12  Am.  & 
Eng.  Enc.  Law,  533.  The  rule  that,  the  ea- 
forcement  of  a  right  may  be  barred  by  laches 
is  an  application  of  the  maxim,  "Yigllantibus, 
non  dormlentibus,  subvenient  legis."  Id.  Mere 
delay  In  the  assertion  of  a  right  without 
more,  does  not  In  Itself  constitute  laches. 
Long  delay,  however,  is  strong  evidence  of 
acquiescence;  and,  when  parties  have  acted 
or  acquired  rights  by  reason  of  such  delays, 
courts  of  equity  will  hold  the  party  delaying 
barred  of  bis  right  of  action  by  such  delay  or 
acquiescence.  Courts  of  equity  also  act  by 
analogy;  as,  where  in  other  cases,  imder  sim- 
ilar conditions,  a  demand  would  be  barred  by 
some  statute  of  limitation,  a  court  of  equity 
would  apply  the  doctrine  of  laches  on  account 
of  the  failure  to  act  within  the  period  fixed 
by  the  statute  as  a  bar,  or,  in  the  absence  of 
a  statute  from  which  to  draw  an  analogy^ 
after  long  and  unreasonable  delay  would 
treat  the  claim  as  a  stale  demand.  The  doc- 
trine of  laches,  when  not  applied  by  analogy 
to  some  statute  creating  a  bar,  or  upon  the 
theory  of  a  stale  demand,  must  rest  upon  the 
doctrine  of  estoppel,  where  rights  have  arisen 
upon  presimied  acquiescence  from  unreason- 
able delay.  Much,  of  coarse,  depends  upon 
the  relation  the  respective  parties  to  the  suit 
bear  to  each  other  in  the  application  of  this 
doctrine.  The  defendant  directors  occupied  s 
fiduciary  relation  towards  the  stockholders 
and  the  corporation  of  which  they  are  di- 
rectors.   In  the  control  of  the  assets  and 
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funds  of  the  corporation,  and  In  the  direction 
and  management  of  Its  tinslnesB  affairs,  they 
are  trustees.  Bent  ▼.  Priest,  86  Mo.  478; 
Parker  t.  Nlckerson,  112  Mass.  196;  Butts  y. 
Wood,  38  Barb.  188;  Abbot  ▼.  Rubber  Ck).,  83 
Barb.  578;  Perry,  Trusts,  {  207.  When  called 
upon  to  account  by  the  corporation,  or  by  the 
shareholder  when  he  is  authorized  to  main- 
tain suit  in  his  own  name,  the  unfaithful  di- 
rector caimot  cover  bis  mala  fides  with  the 
plea  of  laches  on  account  of,  mere  delay  In 
calling  him  to  account  As  stated  above,  the 
wrongful  acta  complained  of  in  the  bill  ex- 
tended through  a  series  of  years  down  to 
within  a  short  time  of  the  filing  of  the  bill; 
and  even  though,  as  to  some  of  the  acts  com- 
plained of,  having  occurred  more  than  six 
years  prior  to  the  commencement  of  the  suit, 
and  therefore  barred  by  the  statute,  still  this 
would  not  defeat  the  complainants  In  having 
an  accounting  on  all  matters  not  within  the 
bar  of  the  statute.  The  seventh  and  eighth 
grounds  of  assignments  of  the  several  demur- 
rers Interposed  by  the  appellants  to  the  bill 
we  think  were  well  taken,  and  should  have 
been  sustained.  The  decree  of  the  city  court 
is  reversed,  and  the  cause  remanded. 


(121  Ala.   (03) 

cm  OP  EXTFAULA  v.  SPEIGHT. 


(Supreme  Court  of  Alabama.     May  17,  1899.) 

AFPBAl.— BILL    OF    BXCBPTIONS— BAnDBNCB— 

QUOTIENT  VERDICT-NEW  TEIAL- 

AFFIDAVITS. 

1.  If  the  bill  of  exceptions  does  not  purport  to 
set  out  all  the  evidence,  the  appellate  court  can- 
not find  that  the  verdict  was  not  supported  by,  or 
was  contrary  to,  the  evidence. 

2.  On  appeal  from  a  judgment  for  plaintiff  in 
an  action  for  personal  injuries,  defendant  cannot 
insist  that  the  evidence  shows  contributory  neg- 
ligence, where  no  issue  was  made  thereon. 

3.  The  fact  that  a  verdict  in  an  action  for 
personal  injuries  is  for  $720.80  does  not  riiow 
that  the  jury  agreed  that  the  quotient  obtained 
by  dividing  the  aggregate  amounts  which  each 
juror  thought  plaintiff  entitled  to  by  12  should  he 
the  verdict. 

4.  Where  an  affidavit  by  defendant's  attorney 
and  two  others,  not  jurors,  that  the  jury  agreed 
to  a  quotient  verdict  is  positive,  and  does  not 
show  the  source  of  affiants'  knowledge,  the  court 
may  presume  that  the  information  came  from 
some  of  the  jurors,  so  that  the  affidavit  cannot 
be  considered  on  a  motion  for  new  trial;  it  being 
mere  hearsay,  and  consideration  of  the  state- 
ments of  the  jury  being  agaiust  public  policy. 

Appeal  from  circuit  court,  Barbour  county; 
J.  W.  Foster,  Judge. 

Action  by  Emma  B.  Speight  against  the  city 
of  Eufaula.  From  a  Judgment  entered  on  a 
verdict  for  plaintiff,  defendant  appeals.  Af- 
firmed. ' 

This  was  an  action  brought  by  the  iy)pellee, 
Emma  E.  Speight,  against  the  city  of  Eufaula, 
to  recover  damages  for  personal  injuries  sus- 
tained by  her  as  the  result  of  alleged  defects 
in  a  street  of  the  defendant  corporation. 
There  was  verdict  for  the  plaintiff,  assessing 
her  damages  at  $720.80.  Thereupon  the  de- 
fendant moved  the  court  to  set  aside  the  ver- 
dict, and  grant  her  a  new  trial,  upon  the  fol- 
26S0.-64 


lowing  grounds:  "(1)  That  the  verdict  is  con- 
trary to  law;  (2)  that  the  verdict  is  contrary 
to  the  evidence;  (3)  that  the  verdict  is  exces- 
sive; (4)  that  the  defendant  has  discovered 
additional  and  new  testimony  since  the  trial, 
which  could  not  have  been  discovered  by  dili- 
gence prior  to  trial;  (5)  that  said  verdict  was 
improperly  reached."  In  support  of  this  mo- 
don  for  a  new  trial,  there  was  filed  the  affi- 
davit of  the  defendant's  attorney  and  two 
other  persons,  the  substance  of  which  is  stat- 
ed In  the  opinion.  The  motion  for  a  new  trial 
was  overruled,  and  the  defendant  duly  ex- 
cepted. There  was  Judgment  in  favor  of  the 
plaintiff  in  accordance  with  the  verdict. 
From  this  Judgment  the  defendant  appeals, 
and  assigns  as  error  the  overruling  of  the 
motion  for  a  new  trial. 

P.  B.  McEenzle,  for  appellant  A.  H.  Mer- 
rill, for  appellee. 

McGLELLAN,  0.  3.  The  bill  of  exceptions 
does  not  puriwrt  to  set  out  all  the  evidence; 
hence  we  cannot  find  that  the  verdict  was  not 
supported  by  the  evidence,  or  was  contrary 
to  the  evidence.  Moreover,  the  Insistence  In 
this  connection  Is  based  on  the  supposed  con- 
tributory negligence  of  the  plaintiff.  The  de- 
fendant did  not  plead  contributory  negligence, 
and  there  was  no  such  issue  in  the  case. 

The  fifth  ground  of  the  motion  for  a  new 
trial  Is,  in  effect  that  the  Jury  brought  in  a 
quotient  verdict  In  support  of  this  there  is 
the  afiBdavlt  of  defendant's  attorney  and  two 
others,  in  terms  direct  and  positive,  that  the 
Jury  agreed  that  each  one  of  them  should  write 
down  on  a  slip  of  paper  the  amount  which  he 
thought  plaintiff  was  entitled  to  recover;  that 
all  the  slips  should  be  put  in  a  hat  together; 
that  they  should  then  be  drawn  out  and  the 
amounts  shown  by  them  added  together,  and 
this  aggregate  should  be  divided  by  12,  the 
number  of  Jurors;  and  that  the  result,  this 
quotient,  should  be  the  verdict  of  the  Jury. 
This  afildavit  does  not  state  that  It  is  made 
upon  Information  and  belief,  nor  does  it  give 
the  sources  of  the  affiants'  knowledge.  There 
are  only  three  possible  ways  for  the  affiants 
to  have  come  by  this  knowledge.  It  is  in  the 
first  place  possible,  but  not  probable,  espe- 
cially In  view  of  the  fact  tliat  one  of  the  affi- 
ants was  an  attorney  of  the  court,  that  these 
affiants  were  in  the  room  with  the  Jury.  In 
the  next  place,  it  is  in  like  manner  possible, 
but  improbable,  that  the  affiants  were  eaves- 
droppers of  the  Jury's  deliberations  and  dis- 
cussions. And,  in  the  third  place,  it  is  highly 
probable  that  the  affiants  were  informed  by 
some  members  of  the  Jury  that  the  verdict 
was  arrived  at  in  the  manner  stated  in  the 
affidavit  and  that  upon  that  assurance,  to-, 
gether  with  such  indication  of  the  fact  as  the 
verdict  Itself  afforded,  they  felt  Justified  in 
deposing  as  is  set  forth  in  the  affidavit  The 
trial  Judge  had  a  right  to  reach  this  conclu- 
sion: that  the  affidavit  was  based  solely  on 
the  indication  fumighed  by  the  verdict,  to- 
gether with  the  statement  of  Jurors.    Indeed, 
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It  may  well  be  that  he  knew  as  a  fact  that 
the  afflanta  were  not  with  the  Jury,  and  that 
they  did  not  hear  what  transpired  in  the 
Jury  room,  and,  whether  he  bo  knew  or  not, 
he  had  a  right  to  presume,  in  the  ahsence  of 
anything  to  the  contrary,  that  these  affiants 
were  not  guilty  either  of  intruding  themselves 
Into  the  Jury  room  or  of  eavesdropping  the 
jury's  deliberations.  On  this  assumptioii  be 
bad  nothing  before  him  tending  to  show  that 
the  verdict  was  a  quotient  one,  except  the 
verdict  Itself;  and  the  tendency  of  the  ver- 
dict to  establish  that  fact  was  not  sufficiently 
strong  to  require  or  even  to  Justify  bla  finding 
It  to  exist.  That  the  verdict  should  have 
been  for  $720.80  in  a  case  like  this  furnishes 
an  indication  that  the  amount  was  reached 
by  some  trick  of  figures,  but  tlie  mode  of 
calculation  may  not  have  been  agreed  on 
beforehand  as  the  means  of  ascertaining  and 
fixing  the  amount  for  which  the  verdict  should 
be  rendered,  and  this  would  therefore  not 
authorize  the  court  to  conclude  that  such  pri- 
or agreement  had  been  made.  Besides  this, 
he  had  only  the  afildavlt  that  a  juror  or  some 
of  the  jurors,  or,  if  you  please,  all  of  the  Ju- 
rors, had  Informed  affiants,  McKenzle  and  oth- 
ers, that  the  verdict  was  reached  In  the  way 
they  depose.  This  was,  in  the  first  place, 
the  merest  hearsay,  and,  in  the  second,  had  It 
been  the  testimony  of  the  jurors  themselves, 
public  policy  forbade  the  circuit  Judge  to  con- 
sider it  So  it  appears  to  us,  without  refer- 
ence to  the  affidavits  of  plalntlfF  and  her  hus- 
band, which.  Indeed,  amoimt  to  nothing;  and 
we  feel  Impelled  to  say,  at  the  least,  that  er- 
ror in  overruling  the  motion  for  a  new  trial 
Is  not  shown.    Affirmed. 

(la  Ala.  77) 

EDWARDS  et  al.  t.  BENDER  et  al. 

(Supreme  Coart  of  Alabama.     May  10,   1899.) 

VENDOR  AND  PURCHASEI^-NOTICH!— DESCRIP- 
TION —  WILLS  —  CONSTRUCTION  —  POWER  — 
PERSONS  ENTITLED  TO  TAKE— ORANDCHIL- 
DREN-LIMITATIONS  OF  ACTIONS— REMAIN- 
DER-MEN. 

1.  One  owning  land  on  Bogue  Chltto  creek,  In 
a  certain  county,  devised  it  to  another  for  life, 
with  remainder  to  the  latter's  children;  the  will 
describing  it  merely  as  a  certain  number  of  acres 
on  Bogue  Chitto,  in  said  county.  The  life  tenant 
sold  the  land,  the  deed  purporting  to  convey  a 
fee  simple.  Held,  that  the  description  was  suf- 
ficient to  charge  subsequent  purchasers  claiming 
under  the  life  tenant  with  notice  of  the  identity 
of  the  land  and  the  terms  of  the  devise. 

2.  A  devise  of  land  to  one  for  life  to  be  held 
by  trustees,  who  are  given  power  to  dispose  of  it 
with  the  consent  of  the  life  tenant,  vests  merely 
a  power,  and  not  a  title,  in  the  trustee. 

3.  Code,  §  1038,  provides  that  a  conveyance  by 
a  life  tenant  purporting  to  convey  a  greater  in- 
terest than  he  possesses  will  not  work  a  for- 
feiture, but  convey  only  a  life  estate,  and  section 
1034  makes  all  warranties  of  the  life  tenant  void 
as  against  the  remaindeivmen.  One  devised  land 
for  life,  with  remainder  to  the  life  tenant's  chil- 
dren, trustees  being  appointed  and  empowered, 
with  consent  of  the  life  tenant,  to  dispose  of  the 
land.  The  life  tenant  sold  it.  the  deed  purporting 
to  convey  the  fee.  Held,  that  the  possession  of 
the  grantee  and  his  successors  prior  to  the  death 
of  the  life  tenant  could  not  be  estitgated  in  the 
period    aecessaiy   to    raise    a    presumption,    as 


against  the  remainder-men,  of  a  conveyance  by 
the  trustees,  so  as  to  bar  a  recovery  by  the  for- 
mer. 

4.  One  danse  of  a  will  provided  that,  if  any  of 
testator's  daughters,  to  is'hom  land  was  devised, 
'should  die  without  issae,  such  share  should  be 
divided  among  the  brothers  and  sisters.  The  will 
also  devised  land  to  the  testator's  wife,  with  re- 
mainder to  two  of  his  daughters,  providing  that, 
if  either  should  die  before  their  mother,  leaving 
issue,  they  should  represent  and  take  as  the 
mother  would  do.  Held,  that  under  a  devise  to 
a  daughter  for  life,  and  then  to  her  children,  the 
issoe  of  a  deceased  child  of  the  daughter  took 
the  mother's  share. 

Appeal  from  city  court  of  Selma;  J.  W. 
Mabry,  Judge. 

Ejectment  by  J.  0.  D.  Bender  and  others 
against  Joseph  L.  Edwards  and  another. 
From  a  judgment  entered  on  a  verdict  for 
plahitiffs,  defendants  appeal     Affirmed. 

This  was  a  statutory  action  of  ejectment, 
brought  by  the  appellees  against  the  appel- 
lants. John  Smiley  died  testate  October, 
1840,  seised  of  the  lands  in  controversy  in 
this  suit  His  win  was  duly  probated  In  the 
special  orphans'  kovit  of  Dallas  county,  Ala., 
on  December  8,  1849.  The  items  and  pro- 
visions of  this  will  which  are  pertinent  to  the 
issues  involved  in  the  present  suit  are  soffi- 
dently  stated  hi  the  opinion.  After  the  death 
of  John  Smiley,  the  executors  of  his  will  de- 
livered possession  of  this  land  to  said  Nancy 
C.  Bender  and  her  husband,  John  Bender.  In 
1852,  Nancy  0.  Bender  and  her  husband  made 
a  warranty  deed  to  said  land  to  Nathan  H. 
Jackson.  Jackson  kept  the  land  until  his 
death,  and  in  1859  his  interest  therein  was 
sold  under  the  order  of  the  orphans'  court 
for  division  among  his  heirs,  and  was  bought 
by  J.  E.  Kennedy.  The  deeds  of  the  Benders 
to  Jackson  and  of  the  orphans'  court,  through 
its  coipmissioners,  purported  to  convey  the 
whole  tract  comprising  the  720  acres.  In 
1874,  J.  E.  Kennedy  and  wife  executed  a  war- 
ranty deed,  conveying  an  undivided  one-half 
interest  of  the  land  involved  in  this  suit  to 
John  N.  Walker.  In  1870,  Kennedy  and  wife 
executed  a  warranty  deed  conveying  the  oth- 
er one-half  undivided  Interest  to  said  Walker. 
Said  John  N.  Walker,  in  1884,  executed  a  war- 
ranty deed  conveying  an  undivided  one-half 
interest  in  said  lands  to  said  Joseph  L.  Ed- 
wards. Nancy  G.  Bender  died  November  28. 
1897,  leaving,  surviving  her,  four  children,  J. 
C.  D.  Bender,  J.  S.  Bender,  S.  G.  Bender,  and 
O.  li.  Bender,  and  one  grandchild,  Eula  B.  Jor- 
dan, who  was  the  only  child  of  a  deceased 
daugnter  of  said  Nancy  C.  Bender.  On  De- 
cember 11,  1807,  the  four  children  and  one 
grandchild  of  Nancy  0.  Bender,  deceased, 
brought  the  present  action  of  ejectmeint 
against  John  N.  Walker  and  Joseph  L.  Ed- 
wards, who  were  in  possession  of  the  lands 
at  the  time  of  the  Institution  of  the  suit  The 
defendants  pleaded  the  general  Issue  and  the 
statute  of  limitations  of  10  and  20  years. 
Tke  other  facts  of  the  case  are  sufficiently 
stated  In  the  opinion.  The  court,  at  the  re- 
quest of  the  plaintiffs,  gave  the  general  affirm- 
ative charge  in  their  behalf,  and  refused  to 
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give,  at  the  request  of  the  defendants,  the 
general  afflrmatlTe  chargfe  reqnested  by  them. 
To  each  of  these  rollngs  the  defendants  sep- 
arately and  severally  excepted.  There  were 
verdict  and  judgment  for  the  plaintiffs.  The 
defendants  api)eal,  and  assign  as  error  the 
giving  of  the  affirmative  charge  requested  by 
the  plalntllfs,  and  the  refusal  to  :glve  the  af- 
firmative charges  reqnested  by  the  defendants. 

Satterfleld  &  Young,  for  appellants.  Mal- 
lory,  McLeod  &  Mallory,  for  appelleea 

SBABFS;  J.  The  facts  appearing  In  the 
record  of  this  case  are  without  conflict  The 
will  of  John  Smiley,  who  died  In  1849,  among 
other  things,  contained  a  devise  to  his  daugh- 
ter Nancy  C.  Bender  of  lands  described  as 
"seven  hundred  and  twenty  acres  of  land  ly- 
ing and  situate  on  Bogue  Ghltto,  In  the  coun- 
ty of  Dallas,"  the  terms  of  the  grant  being, 
"to  her  sole  and  exclusive  use  during  her 
natural  life,  and  then  to  be  equally  divided 
between  her  children,  to  go,  however,  into  the 
hands  of  the  trustee  hereinafter  named  at  the 
time  of  my  death."  Devises  are  made  to 
others  of  the  testator's  children,  and  a  gen- 
eral direction  given  In  the  tenth  Kern  of  the 
will  as  follows:  "As  it  is  possible  that  one 
or  more  of  my  daughters  may  die  without  is- 
sue, it  Is  my  will  that  on  that  event,  be  It 
before  or  after  marriage,  that  the  property 
herein  bequeathed  to  such  as  may  die  shall 
Immediately  on  the  happening  of  such  an 
event  (unless  it  occur  before  my  death)  re- 
turn to  and  be  equally  divided  between  their 
brothers  and  sisters,  or  their  belrs,  should  ei- 
ther be  dead,  the  portions  received  by  each  of 
my  daughters  to  be  theirs  during  their  nat- 
ural life,  and  after  to  their  children,  to  be  re- 
ceived and  held  by  the  trustee  or  trustees 
hereinafter  appointed  for  the  trusts  and  uses 
in  the  will  mentioned."  As  to  the  property 
in  which  the  testator's  widow  Is  given  a  life 
estate,  It  is  provided  that  the  remainder  In- 
terest "be  equally  divided  between  Nancy  O. 
Bendor  and  Rebecca  Addlne  Smiley,  and, 
should  either  die  before  their  mother,  leaving 
Issue,  in  that  case  the  issue  to  represent  and 
take  as  the  mother  or  mothers  would  do  un- 
der this  will."  Trustees  are  appointed,  and 
their  powers  depend  In  the  following  words: 
"(U.)  To  carry  out  the  objects  of  this  will  so 
far  as  the  bequests  therein  are  made  to  my 
daughters,  I  do  hereby  appoint  Samuel  Smiley 
and  Dan  Caldwell  Smiley  trustees  for  and  on 
behalf  of  my  said  daughters  (Margaret  Ann 
Graham  excepted),  who  are  Instructed  and 
commanded  by  this  will  to  take  and  receive 
the  same,  in  trust,  nevertheless,  for  my  said 
daughters;  the  same  to  hold  and  keep  for- 
ever In  trust  for  their  support  and  use,  free 
from  the  control  of  all  persons  whatever. 
(12)  With  the  consent  of  either  of  my  daugh- 
ters, power  is  hereby  given  to  said  trustees  to 
dispose  of  the  real  estate  herein  bequeathed 
to  my  daughters  in  the  several  clauses  of  this 
will.  (13)  I  do  hereby  constitute  and  appoint 
Samuel  Smiley  and  Dan  O.  Smiley  my  execu- 


tors." It  appears  from  the  testimony  of  Johii^, 
T.  Bender  that  the  land  sued  for  is  on  Bogue 
Chitto  creek,  in  Dallas  county,  Ala.,  and  was 
owned  by  John  SmIIeyat  the  time  of  his  death; 
that  be  (the  witness)  was  the  husband  of 
Nancy  0.  Bender;  and  as  to  the  only  dealings 
of  themselves  or  by  the  trustees  with  this 
land  he  says:  "I  bad  nothing  to  do  with  the 
land  until  I  sold  it  When  I  took  a  notion  to 
sell  the  land,  it  was  turned  over  to  me  by  the 
executors,  and  we  sold  it  to  Nathan  Jackson. 
Nancy  O.  Bender  had  no  Interest  in  the  land 
except  what  she  acquired  under  the  will  of 
John  Smiley."  The  sale  to  Jackson  was  In 
1852,  and  a  deed  with  the  usual  covenants  of 
warranty  was  then  made  to  him  by  Mrs.  Ben- 
der and  her  husband,  which  purported  to  con- 
vey the  title  In  fee  simple.  It  is  shown  that 
Jackson's  Interest  so  acquired  passed  by 
mesne  conveyances  to  defendants,  and  that 
he  and  those  succeeding  to  his  Interest  have 
successively  and  continuously  been  In  the  pos- 
session of  the  land  claiming  It  as  their  own. 
Nancy  C.  Bender  died  In  1897.  The  plalntlfTs 
are  her  children,  excepting  Eula  B.  Jordan, 
who  Is  the  child  of  her  daughter,  who  died 
In  1872.  Mere  generality  and  Indefinlteness 
of  description  will  not  avoid  a  conveyance.  It 
may  be  aided  by  parol  proof  to  Identify  Its 
subject-matter,  and  it  Is  only  after  failure  of 
such  proof  that  it  can  be  pronounced  void. 
Baucum  v.  George,  66  Ala.  259;  Clements  v. 
Fearce,  63  Ala.  280;  Pollard  v.  Maddox,  28 
Ala.  321;  Guilmartln  v.  Wood,  76  Ala.  204; 
Chambers  v.  Rlngstafl,  69  Ala.  140-  Within 
this  principle  the  testimony  of  John  T.  Bender 
tends  to  show  with  sufficient  certainty  the 
identity  of  the  land  sued  for  as  part  of  that 
devised  to  Nancy  C.  Bender.  The  defendants 
have  not  attempted  to  set  up  title  from  a 
source  other  than  through  the  deeds  mention- 
ed. The  defendant  Walker  and  his  Immediate 
grantor,  Kennedy,  testify  that  they  claimed 
only  through  those  deeds;  and  the  defendant 
Edwards  testifies  that  he  took  possession  of 
his  interest  under  Walker's  bond  for  title, 
which  was  followed  by  Walker's  deed.  It 
thus  appears  that  the  will  of  John  Smiley  is 
the  source  of  the  defendants'  as  well  as  of  the 
plaintlfts'  claim  of  title,  and  they  are  charged 
with  notice  of  its  provisions  affecting  their 
title.  A  purchaser  is  bound  in  the  exerdse 
of  proper  diligence  to  examine  the  chain  of 
title  to  the  land  he  is  about  to  purchase,  and 
therefore  the  law  imputes  to  him  notice  of 
the  contents  of  the  conveyances  through 
which  he  claims  so  far  as  they  affect  the  title. 
Johnson  t.  Thweatt,  18  Ala.  741.  Notwith- 
standing its  generality,  the  description  of  the 
land  in  the  devise  constituting  Mrs.  Bender's 
only  source  of  title  was  sufficient  to  put  those 
claiming  through  her  on  Inquiry,  and,  con- 
structively on  notice,  both  of  the  identity  of 
the  land  and  of  the  terms  of  the  devise.  By 
the  terms  of  the  will  the  trustees  were  not 
devisees  of  the  title,  but  only  of  a  power. 
Patton  V.  Crow,  26  Ala.  426.  Whether,  under 
the  power  to  be  exercised  with  the  consent  of 
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Mrs.  Bender,  they  could  hare  sold  a  greater 
Interest  than  she  had,  we  need  not  Inquire, 
since  there  Is  no  proof  of  any  attempted  sale 
by  them.  In  the  absence  of  such  proof,  no 
presumption  of  such  sale  will  be  forced  aa 
against  the  remainder-men.  The  presumption 
of  a  conveyance,  which  is  sometimes  raised 
In  favor  of  the  rightfulness  of  long-continued 
possession  and  claim  of  ownership,  Is  found- 
ed upon  the  further  presumption  that  those 
having  rights  opposed  to  the  claim  so  asserted 
would  not  have  slept  upon  them.  There  can 
be  no  such  presumption  as  against  those  who, 
for  the  want  of  a  grievance,  could  not  have 
sued  for  Its  redress,  nie  statute  of  limita- 
tion and  the  doctrine  of  prescription  apply 
only  to  those  who  could  have  the  right  to 
maintain  a  suit  3  Brick.  Dig.  p.  618,  §  10. 
Whatever  its  terms,  the  deed  of  Mrs.  Bender 
could  convey  no  greater  interest  than  she 
had.  It  operated  to  pass  only  her  life  estate, 
and  did  not  work  its  forfeiture.  Code,  g  1038; 
Smith  v.  Cooper,  59  Ala.  494.  Its  warranties 
were  void  as  against  those  In  remainder. 
Code,  §  1034.  The  will  alone  fixed  the  ter- 
mination of  the  life  estate,  and  upon  that 
event  the  beginning  of  the  estate  In  remain- 
der. Upon  that  event,  and  not  before,  arose 
the  right  of  those  entitled  to  the  remainder 
to  sue  for  the  establishment  or  recovery  of 
their  Interests.  The  holding  of  the  life  ten- 
ants was  not  adverse  to  them,  and  cannot 
be  estimated  in  the  period  necessary  to  raise 
the  presumption  of  a  conveyance.  McMlchael 
V.  Craig,  105  Ala.  382,  16  South.  883;  Ghidrat 
V.  Eallvray  Co.,  96  Ala.  162,  11  South.  372; 
Pope's  Lessee  v.  Pickett,  65  Ala.  487;  Id.,  74 
Ala.  122;  Smith  v.  Cooper,  supra.  It  appears, 
therefore,  that  the  devisees  In  remainder  un- 
der this  will  are  entitled  to  the  land  In  con- 
troversy. 

The  children  of  Mrs.  Bender  are  named  as 
the  class  to  take  the  property  at  her  death, 
but,  though  not  expressly  stated,  it  was  the 
evident  intention  of  the  testator  that  the  is- 
sue of  such  of  her  children  as  might  die  be- 
fore Mrs.  Bender  should  take  the  share  which 
such  deceased  child  would  have  taken.  Such 
intention  Is  in  accord  with  that  expressed  re- 
specting the  remainder  Interest  In  property 
given  the  testator's  widow  for  life;  and,  as 
appears  from  the  tenth  clause,  quoted,  the 
failure  of  such  issue  is  expressed  as  a  condition 
precedent  to  any  right  of  collateral  kindred  to 
such  shares.  In  the  construction  of  wills  the 
word  "children"  may  be  extended  to  include 
grandchildren,  when  such  intent  appears  from 
the  whole  instrument,  or  where  otherwise  the 
devise  would  fall.  Scott  v.  Nelson,  3  Port. 
432;  McGulre  v.  Westmoreland,  36  Ala.  694; 
Phlnizy  v.  Foster,  90  Ala.  262,  7  South.  836. 
Under  this  principle  E^a  B.  Jordan  takes  in 
the  land  In  controversy  the  share  her  mother 
would  have  taken  had  she  lived  until  the  fall- 
ing in  of  the  life  estate,  and  was  therefore  en- 
titled to  recover  jointly  with  the  other  plain- 
tiffs. There  Is  no  error  in  the  record,  and  the 
Judgment  of  the  city  court  will  be  affirmed. 


(m  Ala.  636) 

KABTBB't.  PECK  et  aL 

PECK  et  al.  v.  KARTEK. 

(Sapreme  Court  of  Alabama.     May  16,  1899.) 

APPBAI/—RBVIBW— ORDER  FOR  NEW  TRIAL. 

1.  An  order  granting  a  new  trial  will  not  be 
reversed  unless  the  evidence  plainly  and  palpa- 
bly supports  the  verdict 

2.  Under  Code,  §  434,  on  appeal  from  an  order 
granting  a  new  trial  errors  occurring  in  the  main 
trial  can  be  considered  only  bo  far  as  they  affect 
the  propriety  of  the  order  when  resorted  to  for 
that  purpose. 

3.  Under  the  statute,  an  order  granting  a  new 
trial  is  appealable. 

4.  The  mover  cannot  appeal  from  an  order 
granting  a  motion  for  a  new  trial. 

Appeal  from  circuit  court  Cullman  coonty; 
H.  C.  Speake,  Judge. 

Action  by  E.  H.  Peck  &  Bro.  against  J.  H. 
Earter.  After  a  verdict  and  Judgment  for 
defendant  a  new  trial  was  granted.  Both 
parties  appeal,  and  each  moves  to  dismiss  the 
other's  appeal.  Plaintiffs'  motion  to  dismiss 
Is  granted,  defendant's  is  overruled,  and  the 
order  is  affirmed. 

The  only  disputed  question  of  fact  was 
whether  or  not  the  defendant  had  sufficient 
facts  brought  to  his  knowledge  which  would 
put  him  on  inquiry,  which.  If  diligently  pur- 
sued, would  have  given  him  notice  of  plain- 
tiffs' mortgage  lien  on  the  cotton  In  question. 
The  first  and  second  assignments  of  error 
made  by  the  appellant  J.  H.  Karter  were 
based  up<m  the  action  of  the  trial  court  in 
overruling  the  demurrer  Interposed  by  the  de- 
fendant to  the  plaintiffs'  complaint  In  the 
appeal  by  J.  H.  Karter  the  appellees  E.  H. 
Peck  &  Bro.  moved  the  court  to  dismiss  the 
appeal  upon  the  ground  that  the  Judgment  of 
the  court  granting  a  new  trial  would  not  sus- 
tain an  appeal.  E.  H.  Peck  &  Bro.  also 
moved  the  court  to  strike  the  first  and  second 
assignments  of  error  because  the  rulings  on 
demurrer  cannot  be  reviewed  by  this  court 
on  an  appeal  by  the  defendant  Karter  from  a 
Judgment  granting  a  new  trial. 

J.  B.  Brown  and  W.  T.  L.  Cofer,  for  plain- 
tiffs E.  H.  Peck  &  Bro.    Will  G.  Brown,  f<w 

defendant 

SHARPE,  J.  E.  H.  Feck  &  Bro.  sued  J.  H. 
Karter  In  a  complaint  declaring  In  case  and 
trover  for  the  value  of  cotton  alleged  to  have 
been  mortgaged  by  one  McOall  to  plaintiffs, 
and  afterwards  converted  or  wrongfully  dis- 
posed of  by  the  defendant  Upon  the  Issues 
of  fact  the  verdict  was  In  favor  of  the  de- 
fendant and  Judgment  was  rendered  accord- 
ingly. Thereafter,  upon  plaintiffs'  motion,  a 
new  trial  was  granted.  From  that  order 
both  parties  have  appealed,  and  the  two  ap- 
peals are  here  submitted  together,  with  ap- 
pellees' motion  In  each  case  to  dismiss  the  ap- 
peal of  the  opposing  party. 

The  motion  for  new  trial  contained  as 
grounds  both  that  the  verdict  was  contrary 
to  the  evidence,  and  that  the  court  erred  lo 
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the  giving  and  refusal  of  charges.  The  rec- 
ord does  not  show  upon  what  ground  the  mo- 
tion was  granted,  and.  If  the  order  was  prop- 
er under  either  ground,  the  trial  court's  action 
cannot  be  reversed.  The  rule  adopted  by  this 
court  for  reviewing  an  order  granting  a  new 
trial  for  insufflciency  of  the  evidence  to  sup- 
port the  verdict  was  laid  down^  in  Cobb  v. 
Malone,  92  Ala.  630,  0  South.  738,  where  It 
was  said  that  such  decisions  "will  not  be  re- 
versed unless  the  evidence  plainly  and  palpa- 
bly supports  the  verdict"  The  rule  was  ap- 
proved and  followed  In  White  v.  Blair,  96 
Ala.  147,  10  South.  257,  and  again  in  Dlllard 
V.  Savage,  98  Ala.  508,  13  South.  614,  where 
the  court  applied  It,  and  Justified  the  applica- 
tion partly  upon  the  ground  that  "the  trial 
judge  heard  the  testimony  of  the  witnesses, 
observing  their  manner,  and  had  better  op- 
portunities for  pronouncing  upon  its  weight 
and  convincing  power  than  we  do."  The 
same  considerations  are  appr(H>riate  to  the 
present  case,  and  in  view  of  them  and  of  the 
rule  stated  we  are  unable  to  say,  after  exam- 
ination of  the  evidence  in  this  record,  that  the 
court  erred  in  ordering  a  new  triaL  We  re- 
frain from  comments  upon  the  evidence,  since 
they  might  tend  to  unduly  influence  the  issues 
of  fact  ui)on  another  trial.  This  appeal  brings 
up  for  revision  only  the  order  appealed  from, 
and  the  power  of  this  court  does  not  extend 
to  the  correction  of  errors  occurring  In  the 
main  triaL  Acte  1890-01,  p.  779  (Code,  S  434); 
Lee  V.  Iron  Co.,  102  Ala.  628,  15  South.  270; 
City  of  MobUe  v.  Mnndiree,  96  Ala.  141,  11 
South.  201;  Cobb  v.  Kalone,  supra.  Such 
errors,  if  they  exist,  could  be  considered  only, 
•o  far  as  they  might  affect  the  propriety  of  the 
order  granting  the  new  trial,  and  when  re- 
sorted to  for  that  purpose,  which  is  not  done 
In  the  present  case.  The  first  and  second  as- 
signments of  error  In  Karter's  appeal  are  of 
that  character,  and  the  motion  here  submitted 
to  strike  them  out  will  be  granted.  In  Cobb 
V.  Malone,  supra,,  the  appeal  was  by  the  party 
against  whom  the  motion  was  ruled,  and  It 
was  held  that  the  statute  referred  to  gave  the 
right  of  appeal  In  such  case  by  implication, 
though  not  by  express  toms.  The  statute 
under  sncb  C(mstructlon  Is  authority  for  Kar^ 
tor's  appeaL  The  right  of  appeal  exists  only 
by  statute,  and  ordinarily  one  who  has  ob- 
tained the  Judgment  he  sought  is  estopped 
to  appeal  therefrom.  2  Enc.  PI.  &  Prac.  157. 
It  was  not  the  Intention  of  this  statute  to  pro- 
vide otherwise.  To  allow  one  who  has  in- 
voked and  obtained  the  order,  and  who  can- 
not be  injured  by  It,  to  prosecute  an  appeal 
therefrom,  would  be  to  accord  him  a  privilege 
which  could  serve  no  purpose  except  for  de- 
lay, since,  as  we  have  seen,  it  could  not  be 
used,  as  is  here  attempted,  to  review  rulings 
had  in  the  main  trial.  It  follows  that  the 
motion  submitted  to  dismiss  the  appeal  of 
Karter  will  be  overruled,  and  that  the  order 
he  appeals  from  vrlll  be  affirmed,  and  that  the 
motion  8ul»nitted  to  dismiss  the  appeal  of  E. 
H.  Peck  &  Bro.  will  be  granted. 


(121  Ala.  4M) 
KSLAVA  V.  NEW  YORK  NATIONAL 
BUILDING  &  LOAN  ASS'N. 
(Snpreme  Court  of  Alabama.     May  11,  1899.) 

MORTQAaBS  —  FORBOLOSURB  —  PARTIBS— DB- 
8CRIPTI0N— BUILDING  AND  LOAN  ASSOCIA- 
TIONS-RIGHT TO  DO  BUSINESS— USURY. 

1.  Where  foreclosure  is  sought  by  sale  of  the 
mortgaged  premises,  and  the  apidication  of  the 
proceeds  to  the  debt  secured,  and  it  is  not  shown 
by  the  bill  that  the  estate  of  the  deceased  mort- 
gagor is  not  liable  upon  the  bond  so  secured  for 
any  balance  which  the  land  may  be  insufficient  to 
pay,  or  that  sach  balance  could  not  for  any  rea- 
son be  collected  from  the  assets  of  the  estate, 
the  personal  representative  of  the  estate  is  a  nec- 
essaiyparty. 

2.  Where  the  particular  description  in  a  mort- 
gage of  the  mortgaged  premises  appears  d^nite 
and  certain,  such  description  governs  a  general 
reference  to  the  land  as  being  in  a  certain  city. 

3.  Remedies  provided  by  the  terms  of  a  bond 
and  mortgage  for  obtaining  jud^ent  thereon  are 
not  exdnsive  of  the  usual  jurisdiction  of  chan- 
cery to  foreclose  the  mortgage. 

4.  The  failure  of  a  foreign  building  and  loan 
association  to  comply  with  that  provision  of  Act 
Feb.  7,  1S98,  lequinng  all  building  and  loan  as- 
sociations, whether  forn^  or  domestic,  to  pay  a 
license  fee  for  doing  busmess  in  this  state,  does 
not  vitiate  contracts  arising  in  such  bnsinees. 

5.  On  a  bill  for  foreclosure  by  a  foreign 
building  and  loan  association,  the  defense  that 
such  association  has  not  comi^ied  with  the  law 
requiring  a  deposit  of  securities  in  this  state,  or 
the  filing  in  this  state  of  a  certificate  of  such 
deposit  elsewhere,  cannot  be  made  by  demurrer, 
unless  such  bill  affirmatively  shows  that  the 
transaction  as  to  which  It  seeks  relief  was  had  in 
this  state. 

d.Tlie  designation  of  a  city,  in  the  certifi- 
cate filed  by  a  foreign  boilding  and  loan  associa- 
tion with  the  secretary  of  state,  is  sufficiently 
definite  as  to  the  place  of  business,  without 
naming  a  perticnlar  place  in  that  city. 

7.  The  net  that  most  of  the  provisions  of  the 
Code  conferring  powers  upon  building  and  loan 
associations  are  applicable  only  to  those  organ- 
ized under  the  statutes  of  the  state  does  not  pro- 
hibit foreign  -  associations  from  doing  hnsiness 
in  the  state  within  their  chartered  powers,  sub- 
ject to  the  restrictions  imposed  by  the  laws  of 
the  state. 

8.  The  defense  of  usury  is  personal,  and  one 
standing  in  the  relation  of  a  purchaser  of  mort- 
gaged property  cannot  have  the  mortgage  debt 
reduced  for  usury. 

Appeal  from  chancery  court.  Mobile  county; 
William  H.  Tayloe,  Chancellor. 

Action  by  the  New  York  National  Building 
&  Loan  Association  against  Jules  Eislava  to 
foreclose  a  mortgage.  From  a  decree  overrul- 
ing a  demurrer  to  the  bill,  defendant  appeals. 
Reversed  in  part  and  affirmed  in  part 

The  bill  In  this  case  was  filed  on  March 
18,  1889,  by  the  appellee,  the  New  York  Na- 
tional Building  &  Loan  Association,  against 
the  appellant  Jules  Eslava.  It  was  averred 
In  the  bill  that  the  complainant  was  a  build- 
ing and  loan  association  organized  under  the 
laws  of  the  state  of  New  York,  and  that  be- 
fore the  transactions  afterwards  mentioned  In 
the  bill.  It  had  filed  In  the  office  of  the  secre- 
tary of  state  of  Alabama  an  Instrument  in 
vrrltlng,  under  the  seal  of  the  corporation,  and 
signed  officially  by  the  president  and  secre- 
tary thereof,  designating  Mobile,  In  Mobile 
county,  as  Its  known  place  of  business,  and 
Willis  G.  Clark  as  Its  authorized  agent  resld- 
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taig  thereat  It  was  then  averred:  "That  on 
or  about  March  20,  1895,  Odyle  Ealava,  being 
then  and  there  a  stockholder  In  complainant, 
the  New  York  National  Building  &  Loan  Asso- 
ciation, did  procure  from  complainant  a  loan 
or  advancement  of  $1,000,  which  loan  or  ad- 
vancement was  evidenced  by  a  certain  bend 
or  obligation  given  to  said  association  by  said 
Odyle  Eslava,  a  true  copy  of  which  bond  or  ob- 
ligation is  attached  to  this  bill  of  complaint 
aa  a  part  hereof.  Initialed  'A.'  That  to  secure 
the  payment  of  the  sums  which  said  Odyle 
Eslava  agreed  to  pay  In  and  by  said  bond  or 
obligation,  and  as  a  part  of  the  same  transac- 
tion, said  Odyle  Eslava  did,  on  the  same  day, 
execute  and  deliver  to  said  association  a  cer- 
tain mortgage  on  real  estate  therein  mention- 
ed and  described,  situate  In  the  county  of  Mo- 
bile and  state  of  Alabama,  a  true  copy  of 
which  mortgage  is  attached  to  this  bill  of  com- 
plaint, as  part  thereof,  initialed  'B.'  Said 
mortgage  was  duly  recorded  on  March  21, 
1886,  in  Mortgage  Book  30,  N.  S.,  page  293,  of 
Mobile  county  records."  That  the  loan  was 
made  In  the  form  usual  in  the  negotiation  of 
loans  by  building  and  loan  associations,  and 
the  mortgage  contained  the  stipulations  that 
are  customary  In  such  mortgages.  The  con- 
ditions of  said  bond  and  mortgage  were  aver- 
red at  length,  but  it  is  unnecessary  to  set 
them  out  here  at  length.  It  was  further  aver- 
red that  Odyle  Eslava  had  died  six  months 
prior  to  the  filing  of  the  bill,  and  that  prior 
to  her  death,  and  after  the  execution  of  the 
mortgage  by  her  to  complainant  to  secure  the 
payment  of  said  loan,  said  Odyle  Eslava  con- 
veyed the  real  property  Included  in  said  mort- 
gage by  deed  to  the  defendant,  Jules  Eslava, 
and  that  Jules  Eslava  was,  at  the  time  of  th» 
flllng  of  the  bin.  In  possession  thereof  under 
said  deed  of  conveyance  from  Odyle  Eslava. 
It  was  then  averred  In  the  bill  that  default 
had  been  made  In  the  payment  of  the  monthly 
dues.  Interest,  etc.,  and  that,  under  the  condi- 
tions of  the  bond  and  mortgage  executed  by 
Odyle  Eslava  to  the  complainant,  the  com- 
plainant had  the  right  to  declare  the  whole 
indebtedness  due  and  payable.  Jules  Eslava 
was  the  only  party  defendant.  The  prayer 
of  the  bill  was  that  the  lands  conveyed  In  said 
mortgage  be  sold  for  the  payment  of  the 
amount  due  the  complainant  on  the  mortgage 
indebtedness.  As  originally  framed,  the  com- 
plaint also  prayed  that  a  reasonable  attor- 
ney's fee  be  paid  to  the  complainant's  solicitor 
for  bis  services  in  the  foreclosure  suit,  but  by 
amendment  this  portion  of  the  prayer  was 
stricken  out  The  defendant  demurred  to  the 
bill  upon  the  following  grounds:  (1)  Because 
on  its  face  It  claims  more  than  legal  Interest; 
(2)  to  so  much  of  said  bill  as  claims  Interest 
and  charges,  because  the  amount  so  claimed 
Is  usurious;  (3)  because  complainant  Is  a  non- 
resident corporation,  and  as  such  is  not  enti- 
tled to  the  privileges  of  the  building  and  loan 
laws  of  this  state;  (4)  because  at  the  time  of 
the  contract  sued  on,  there  was  no  law  author- 
izing a  nonresident  corporation  to  carry  on  In 


this  state  the  business  of  a  building  and  l<mn 
association;  (6)  because  it  does  not  bring  Itself 
within  the  statutory  terms  upon  which  the 
nonresident  corporation  can  sue  in  this  state; 
(6)  because  no  personal  representative  of 
Odyle  Eslava  has  been  made  a  party  defend- 
ant; (7)  because  it  does  not  allege  that  the 
fees  required  by  the  state  were  paid  by  the 
complainant  for  doing  business  in  this  state; 
(8)  because  it  does  not  allege  any  power  in  the 
complainant  to  make  the  loan  or  advances 
named  In  It  On  the  submission  of  the  cause 
upon  these  demurrers,  the  chancellor  rendered 
a  decree  overruling  them.  From  this  decree 
the  defendant  appeals,  and  assigns  the  rendi- 
tion thereof  as  error. 

Peter  J.  Hamilton,  for  appellant  Richard 
W.  Stontz,  for  appellee. 

SHABPE,  J.  1.  That  provision  of  the  act 
of  February  7,  1883,  requh-lng  all  building 
and  loan  associations,  whether  foreign  or  do- 
mestic, to  pay  a  Uoen«e  fee  for  doing  business 
in  this  state,  is  not  intended  for  the  protec- 
tion of  individual  Interests,  or  the  enforce- 
ment of  any  principle  of  public  policy.  Its 
purpose  was  mei«ly  to  assist  the  state's  rev- 
enue, and.  though  noncompliance  is  visited 
with  a  penalty,  it  does  not  vitiate  contracts 
arising  In  such  business. 

2.  Whether  such  effect  woxild  follow  from 
noncompliance  with  that  part  of  the  same  act 
requiring  a  deposit  of  securities  in  this  state. 
or  the  filing  here  of  a  certificate  of  such  de- 
posits elsewhere,  we  thhik  it  unnecessary  to 
consider.  Unless  the  bill  affirmatively  shows 
that  the  transaction  as  to  which  it  seeks  re- 
lief was  had  In  this  state,  such  defense,  if 
available,  must  be  made  by  plea  or  answer. 
Ohristian  v.  Mortgage  Co.,  80  Ala.  198,  T 
South.  427;  Farrlor  v.  Security  Co.,  88  Ala. 
275,  7  South.  200;  SulUran  v.  Vernon  (Ala.) 
26  South.  flOO.  Nothhig  appears  in  this  bill 
indicating  the  place  of  the  transaction,  un- 
less by  inference  from  the  exhibits  showing 
the  bond  to  be  payable  In  New  York,  and  the 
certificate  to  the  mortgage  showing  the  ac- 
luiowledgment  to  have  been  taken  In  Mobile 
county,  Ala.  The  signature  being  attested, 
the  mortgage  may  have  been  completely  exe- 
cuted out  of  the  state,  and  before  acknowl- 
edgment, though  on  the  same  day.  In  this 
respect  the  mortgage  Is  unlike  that  considered 
in  Sullivan  t.  Vernon,  supra,  which  was  held 
to  have  been  executed  In  Alabama.  As  to 
the  constitutional  and  statutory  requirements 
of  foreign  corporations  doing  business  in  this 
state,  reefpectlng  the  designation  of  a  known 
place  of  bnsbiess  and  of  an  authorized  agent 
thereat  the  bill,  as  amended,  shows  a  com- 
pliance. The  deslgrnation  In  the  certificate 
filed  with  the  secretary  of  state  of  the  city  of 
Mobile  was  sufficiently  definite  as  to  the  place 
of  business,  without  naming  a  particular 
place  In  that  city.  McLeod  v.  Mortgage  Co., 
100  Ala.  496,  14  South.  409.  None  of  those 
provisions,  constitutional  or  statutory,  apply 
to  the  bringing  and  prosecution  of  a  suit. 
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Sncb  acts  do  not  constltate  the  "doing  of 
business,"  within  the  meaning  of  the  law. 
McCall  T.  Mortgage  Co..  99  Ala.  427,  12 
Sonth.  806. 

3.  While  most  of  the  general  provisions  of 
the  Code  conferring  powers  upon  building  and 
loan  associations  are  applicable  only  to  those 
organized  under  our  statutes,  there  Is  no  law 
prohibiting  foreign  associations  of  that  char- 
acter to  do  business  here  within  their  char- 
tered powers,  subject  to  the  restrictions  im- 
posed by  law,  but  the  right  to  do  so  Is  recog- 
nized by  our  laws,  and  by  decisions  of  this 
court  Falls  v.  Building  Co.,  97  Ala.  417,  18 
South.  26.  • 

4.  In  this  state  It  has  long  been  settled  that 
the  defense  of  usury  Is  personal  to  those 
bound  upon  the  borrowing  contract,  and  can- 
not be  availed  of  by  persons  other  than  the 
debtor,  his  legal  representative^  or.  In  some 
cases  affecting  the  title  of  land  descended, 
by  bis  heir  at  law.  Cook  y.  Dyer,  8  Ala.  644; 
Fenno  v.  Sayre,  Id.  458;  Harbison  v.  Harrell, 
19  Ala.  7S3;  Gray's  Ex'rs  ▼.  Brown,  22  Ala. 
262;  Cain  ▼.  Olmon,  86  Ala.  168;  Basklns  v. 
Calhoun,  4S  Ala.  682;  McGulre  v.  Van  Pelt, 
56  Ala.  344;  Oriel  v.  Lehman,  59  Ala.  419; 
Butts  V.  Broughton,  72  Ala.  294;  Moses  v. 
Association,  100  Ala.  465,  14  South.  412. 
That  one  standing  like  the  defendant  In  this 
case.  In  the  relation  of  a  purchaser  of  mort- 
gaged property,  cannot  have  the  mortgage 
debt  reduced  for  usury,  was  expressly  ruled 
In  the  cases  of  Harbison  v.  Harrell,  Cain  v. 
Glmon,  and  McOulre  ▼.  Van  Pelt,  supra. 

5.  Any  recourse  to  the  remedies  attempted 
to  be  provided  by  the  terms  of  the  bond  and 
mortgage  for  obtaining  Judgment  thereon  was 
prevented  by  the  death  of  the  mortgagor; 
but,  apart  from  that  fact,  those  remedies  were 
not  exclusive  of  the  usual  Jurisdiction  of 
chancery  to  foreclose  the  mortgage.  It  has 
been  often  held.  In  the  analogous  case  where 
a  power  to  sell  the  mortgaged  premises  for 
the  payment  of  the  debt  secured  was  contain- 
ed in  the  mortgage,  that  such  power  does  not 
prejudice  the  remedy  in  equity.  Vaughan  v. 
Marable,  64  Ala.  60;  McGowan  v.  Bank,  7 
Ala.  823;  Garradlne  v.  O'Connor,  21  Ala.  573. 

6.  The  particular  description  In  the  mort- 
gage of  the  mortgaged  premises  appears  defi- 
nite and  certain,  and  governs  the  general  ref- 
erence to  the  land  as  being  in  the  city  of 
Mobile,  so  that  such  general  reference  can  be 
treated  as  surplusage. 

7.  The  stipulation  here  for  attorney's  fees 
is  not  for  collecting  generally  the  debt  se- 
cured, but  is  only  for  its  inclusion  In  such 
Judgment  as  might  be  obtained  in  the  particu- 
lar mode,  and  In  the  exercise  of  the  particu- 
lar power,  expressed  in  the  bond  and  mort- 
gage, as  compensation  for  collecting  in  the 
manner  there  prescribed.  The  allowance  of 
such  fees,  as  a  part  of  the  secured  debt.  Is  de- 
pendent upon  the  agreement  of  the  contract- 
ing parties,  within  the  terms  of  which  the 
claim  for  fees  must  faC.  Thomas  v.  Jones, 
84  Ala.  302,  4  South.  270;  Bedell  y.  Security 


Co.,  91  Ala.  325,  8  Sonth.  494;  Mortgage  Co. 
y.  McCaU,  96  Ala.  200,  U  South.  288.  The 
claim  for  counsel  fees  however  appears  to 
have  been  abandoned.  Since  the  amendment 
to  the  Mil  struck  out  the  prayer  for  their  al- 
lowance. 

8.  The  foreclosure  Is  sought  by  sale  of  the 
mortgaged  premises,  and  the  application  of 
the  proceeds  to  the  debt  secured,  and  It  Is 
not  shown  by  the  bill  that  the  estate  of  the 
deceased  mortgagor  Is  not  liable  upon  the 
bond  so  secured  for  any  balance  which  the 
land  may  be  Insufficient  to  pay,  or  that  such 
balance  could  not  for  any  reason  be  collected 
from  the  assets  of  the  estate.  In  the  absence 
of  averments  to  negative  such  liability.  It  ap- 
pears that  the  personal  representative  of  that 
estate  is  a  necessary  party  to  the  suit,  that 
there  may  be  an  accounting  with  him  as  to 
the  amount  of  the  mortgage  debt,  to  the  end 
that  the  estate  may  be  availed  of  any  de- 
fenses which  may  exist  either  to  the  prin- 
cipal or  the  Interest  thereon.  Dooley  y.  VU- 
lalonga,  61  Ala.  129;  Wllkins  v.  Wllklns,  4 
Porter,  245.  The  necessity  for  such  party  is 
identical  with  that  existing  in  similar  suits, 
where  the  mortgagor  dies  without  conveying 
his  Interest  in  the  mortgaged  premises.  Such 
were  the  cases  of  McCall  v.  McCurdy,  69 
Ala.  65,  and  Boyle  v.  Williams,  72  Ala.  351, 
wherein  the  same  rule  was  enforced. 

In  the  decree  of  the  chancery  court  there 
was  error  alone  in  not  sustaining  the  demur- 
rer to  the  whole  bill,  for  the  absence,  as  a 
party  thereto,  of  the  personal  representative 
of  the  deceased  mortgagor.  The  decree 
thereon  will  be  reversed,  and  a  decree  will  be 
here  rendered,  sustaining  the  demurrer,  upon 
the  ground  stated,  to  the  whole  biU.  In  all 
things  else  the  decree  of  the  Chancery  court 
will  be  affirmed.  Appellee  will  pay  the  ?osts 
accruing  upon  the  appeal  in  this  court  and  In 
the  chancery  court.  Reversed  and  rendered 
in  part,  and  in  part  affirmed. 

(mxia.  86S) 

ffTATBJ  ex  rel.  CTJMMING8  v.  STILES,  Judge. 

(Supreme  Court  of  Alabama.     May  18,  1899.) 

INTOXICATING    LIQUORS— RBPBAL    OF 
STATUTE. 

1.  Acts  1872-73,  p.  173,  prohibiting  the  sale  of 
intoxicating  liquors  within  two  miles  of  any  coal- 
ing grounds  in  the  connty  of  Jefferson  and  otlier 
named  counties,  and  Acts  1880-81,  p.  397,  pro- 
hibiting such  sales  within  three  miles  of  Pratt 
Mines  school  honse,  Jefferson  county,  were  not 
repealed  by  the  charter  of  Bnsley  City,  giving 
power  to  such  municipality  to  regulate  the  retail- 
ing of  intoxicating  liquors  within  its  corporate 
limits,  nor  by  Act  Feb.  16,  1889,  prolilbiting  the 
sale  of  intoxicating  liquors  in  Jefferson  county, 
except  in  ihcorporated  towns  and  cities  having 
police  regulations  day  and  night. 

2.  Such  acts  were  not  repealed  by  Acts  1892- 
93,  p.  15,  declaring  that  it  shall  be  lawful  for 
the  aistiller  or  owner  of  any  lawfully  registered 
distillery,  after  first  obtaining  such  license  as  is 
required  of  wholesale  dealers,  to  sell  spirituous 
or  malt  liquors  made  by  them  at  wholesale  at 
the  place  of  such  distillery,  in  precinct  37  in  Jef- 
ferson county,  though  a  portion  of  precinct  37 
of  Jefferson  county  is  within  the  radius  of  three 
miles  of  Pratt  Mines  school  house. 
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Appeal  from  circuit  conrt,  Jefferson  county; 
A.  A.  Coleman,  Judge. 

Petition  by  W.  H.  Cummlngs  to  the  circuit 
court  of  Jefferson  county  for  mandamus  to 
compel  J.  P.  StUes,  judge  of  probate  of  Jef- 
ferson county,  to  issue  a  license  for  the  sale 
of  Intoxicating  liquors  In  the  town  of  Ensley. 
Writ  refused,  and  petitioner  appeals.  Af- 
firmed. 

W.  H.  Cummlngs  applied  to  J.  P.  Stiles, 
judge  of  probate  of  Jefferson  county,  for  a 
license  to  sell  at  retail  spirituous,  vinous  and 
malt  liquors  In  the  town  of  Binsley,  Jefferson 
county.  The  judge  refused  to  Issue  the  li- 
cense, and  thereupon  Cummlngs  filed  his  pe- 
tition for  a  writ  of  mandamus  to  compel  said 
Stiles  to  issue  said  license.  On  the  hearing 
of  the  petition  for  mandamus.  It  was  shown 
that  the  town  of  Ensley  was  duly  incorpo- 
rated under  the  general  laws  of  the  state  of 
Alabama  (Code  189G,  §{  2836-2967),  on,  Febru- 
ary 6,  1899;  that  at  the  time  of  making  the 
application  for  the  license  of  the  probate 
judge,  said  town  had  police  regulations  both 
by  day  and  night,  and  there  were  continuous- 
ly on  duty  from  one  to  three  officers,  and  that 
said  town  bad  more  than  600  and  less  than 
1,000  inhabitants.  It  was  further  shown  that 
W.  H.  Cummlngs,  the  petitioner,  was  a  resi- 
dent of  the  town  of  Ensley,  over  21  years  of 
age,  of  good  moral  character,  and  in  all  re- 
spects a  proper  person  to  be  licensed  as  a  re- 
taller  of  vinous,  spirituous  and  malt  liquors. 
That  on  March  14,  1899,  when  he  applied  to 
the  respondent  as  the  judge  of  the  probate 
court  of  Jefferson  county,  Ala.,  for  a  license 
to  retail  spirituous,  vinous  or  malt  liquors,  he 
produced  with  said  application,  a  recommen- 
dation In  writing  signed  by  20  respectable 
householders  and  freeholders  residing  within 
the  corporate  limits  of  the  town  of  Ensley, 
stating  the  facts  as  required  by  statute,  look- 
ing to  the  granting  of  a  license,  and  that  said 
Cummlngs,  as  petitioner,  filed  the  oath  re- 
quired by  law.  It  was  further  shown  that 
the  territory  embraced  in  the  corporate  lim- 
its of  the  said  town  of  Ensley  and  In  which 
the  petitioner  proposed  to  sell  and  retail  spir- 
ituous, vinous  and  malt  liquors  was  within 
three  miles  of  the  Pratt  Mines  school  house, 
as  the  same  was  situated  and  located  on  Feb- 
ruary 11,  1881,  and  that  said  territory  em- 
braced within  said  corporate  limits  was  with- 
in two  miles  ot  alopea  Nos.  8  and  6  of  the 
property  of  the  Tennessee  Coal,  Iron  &  Rail- 
way Company,  where  coal  was  being  mined. 
Upon  the  hearing  of  the  petition  and  the  evi- 
dence, the  judge  of  the  circuit  court  denied 
the  prayer  of  the  petition  and  ordered  the 
petition  dismissed.  From  this  judgment  the 
petitioner  appeals,  and  assigns  the  rendition 
thereof  as  error. 

Oregg  tf  Thornton  and  Charles  B.  Powell, 
f«r  appellant    F.  B.  Blackburn,  Cor  appellee. 

HARALSON,  J.  By  act  approved  Febru- 
ary 11,  1881  (Acts  1880-^1,  p.  897),  the  sale, 


giving  away  or  otherwise  disposing  of  any 
spirituous,  vinous,  or  malt  liquors,  or  intoxi- 
cating bitters,  etc.,  was  prohibited  under  pen- 
alty within  three  miles  of  Pratt  Mines  school 
house  in  Jefferson  county. 

On  March  7,  1873  (Acts  1872-73,  p.  173),  a 
similar  act  was  passed  prohibiting  such  sales 
within  two  miles  of  any  coaling  grounds  In 
the  county  of  JeffersMi  and  other  named 
counties. 

On  the  6th  February,  1899,  Ensley  aty 
was  incorporated  under  the  general  laws  of 
the  state  for  Incorporating  towns  of  not  less 
than  100  nor  more  than  3,000  Inhabitants. 
Code,  §§  2937-2967.  Among  the  enumeration 
of  the  powers  of  municipalities  thus  Incorpo- 
rated, appears  the  powv,  "to  license,  tax, 
regulate  and  restrain  •  •  •  the  retailing 
of  spirituous,  vinous  and  malt  liquors  within 
the  corporate  limits."  That  part  of  Ensley 
City  within  which  the  petitioner  in  this  case 
proposed  to  obtain  a  license  to  sell  and  retail 
spirituous,  vinous  or  malt  liquors.  It  was  ad- 
mitted Is  within  three  miles  of  the  Pratt 
Mines  school  house  as  located  on  the  11th 
February,  1881,  and  within  two  miles  ot 
slopes  Nos.  8  and  6  of  the  property  of  the 
Tennessee  Coal,  Iron  &  Railway  Company, 
where  coal  is,  and  was  being  mined  at  the 
time  of  filing  said  petition. 

On  the  16th  February,  1889,  an  act  was  ap- 
proved, the  first  section  of  which  provided, 
"that  after  the  31st  day  of  December,  1889, 
It  shall  be  unlawful  for  any  person  to  sell, 
give  away,  or  otherwise  dispose  of,  any  spir- 
ituous, vinous  or  malt  liquors,  intoxicating 
bitters  or  cordials,  or  fruits  preserved  in  alco- 
holic liquors  in  Jefferson,  Walker,  Talladega, 
Autauga  and  Fayette  counties,  except  Incor- 
porated towns  and  cities  having  police  regu- 
lations both  day  and  night" 

The  first  section  of  the  act  was  afterwards, 
on  the  8th  December,  1892,  amended  by  add- 
ing a  proviso,  "that  It  shall  be  lawful  for  the 
distiller  or  owner  of  any  lawfully  registered 
distillery  to  sell  any  kind  of  spirituous  or 
malt  liquors  made  or  distilled  by  them,  at 
wholesale  at  the  place  of  such  distillery,  In 
precinct  (37)  thirty-seven.  In  the  county  of 
Jefferson,  provided  further,  that  the  said 
owner  or  distiller  shall  first  obtain  such  li- 
cense as  is  required  of  wholesale  dealers  un- 
der the  laws  of  the  state  of  Alabama."  Acts 
189^-93,  p.  16. 

The  petitioner  proposed  to  show  In  evi- 
dence that  a  considerable  portion  of  precinct 
37  of  JeffersMi  county  was  within  the  radius 
of  three  miles  of  Pratt  Mines  school  house, 
which  evidence,  against  the  objoctton  of  re- 
spondent that  It  was  Illegal,  immaterial  and 
Incompetent,  not  shedding  any  light  or  hav- 
ing any  bearing  on  the  question  at  issue,  was 
admitted.  We  fail  to  discover  what  bearing 
that  matter  had  upon  the  trial  of  the  petition. 
The  evidence  related  alone  to  the  sale  of 
whisky  by  wholesale,  under  the  conditions 
specified,  and  not  to  other  spirituous,  or  vi- 
nous or  malt  liquors,  and  even  If  It  were  ad- 
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mJtted,  which  Is  not  done,  that  tn  this  re- 
spect, the  later  act  repealed  said  prohibitory 
acts  of  1873  and  1881,  aa  to  the  wholesaling  of 
whisky  under  license,  at  the  distillery,  when 
distilled  within  said  prohibited  district.  It 
would  not  follow  and  cannot  be  allowed  that 
it  repealed  those  acts  as  to  the  retailing  or 
glying  away  of  the  other  liquors  named  in 
those  statutes  within  said  prohibited  terri- 
tory. The  prohibitlye  force  and  operation  of 
the  enactments  as  to  all  else,  except  the  sale 
of  whisky  under  the  conditions  specified, 
would,  even  If  repealed  as  to  the  sale  of  such 
whisky,  stand  unaffected  by  the  later  enact- 
ment The  contention  of  the  petitioner  that 
said  amendatory  act  of  1892-93,  under  any 
possible  construction,  repealed  said  acts  of 
1873  and  1881  in  their  entirety,  may,  there- 
fore, be  allowed  to  pass  from  further  consid- 
eration. 

The  only  remaining  question  is,  whether 
the  said  acts  of  1873  and  1881  have  been  re- 
pealed by  the  charter  of  Ensley  City  or  by 
the  said  act  of  16th  February,  1889,  prohib- 
iting the  sale  of  liquors  within  that  territory, 
"except  (In)  incorporated  towns  and  cities 
having  police  regulations  both  day  and 
night,"  It  having  been  admitted  that  Ensley 
City  had  such  police  regulations.  Both  these 
questions  we  think  were  pracUcally  settled 
In  the  case  of  Love  v.  Porter,  93  Ala.  384,  9 
South.  685.  These  prohibitory  laws,  if  not 
repealed  by  sonie  subsequent  act  of  the  legis- 
lature, were  In  existence  as  laws,  at  the  date 
of  the  incorporation  of  Ensley  City.  Its  In- 
coTiwratlon  under  general  statutes  for  the 
purpose,  was  subject  to  the  existing  laws  of 
the  state.  The  first  subdivision  of  section 
2950  of  the  Code  in  respect  to  the.  powers  of 
such  corporate  authorities  Is,  "The  corporate 
authorities  of  the  town  have  the  following 
powers.  To  pass  such  by-laws  and  ordinances 
as  may  be  necessary  to  enforce  the  irawers  in 
this  article  to  them  granted,  and  for  their 
own  government,  not  contrary  to  law." 
When,  therefore,  In  the  third  subdivision  of 
iwwers  of  such  Incorporated  towns  found 
enumerated  imder  said  section  2950,  it  is  pro- 
vided, that  the  corporate  authorities  may  li- 
cense, tax  and  regulate,  among  other  things, 
the  retailing  of  spirituous,  vinous  and  malt 
liquors  within  the  corporate  limits,  It  was 
not  intended  that  the  corporate  authorities 
might  by  ordinance  adopted  repeal  special  en- 
actments of  the  legislature  on  the  same  sub- 
ject "The  only  power  that  could  repeal  or 
suspend  the  law,  was  the  one  by  which  It 
was  enacted— the  general  assembly.  In  which 
alone  is  vested  the  constitutional  authority 
to  make  and  unmake  laws."  Prestwood  t. 
State,  88  Ala.  235,  7  South.  259.  Moreover, 
the  only  ground  upon  which  a  repeal  can  be 
rested  is  by  implication,  not  favored  in  law, 
and  which  does  not  arise  In  this  instance. 
There  Is  a  field  of  operation  for  both  the  spe- 
cial law  and  the  exercise  of  municipal  au- 
thority found  In  the  construction  which  con- 
fines the  exercise  of  the  latter  power  to  such 


time  as  the  legislature  may  remove  the  Inhi- 
bition of  the  liquor  traffic  in  the  prohibited 
districts,  found  embodied  in  said  acts  of  1873 
and  1881.    Love  v.  Porter,  supra. 

The  effect  which  said  act  of  1889  in  forbid- 
ding the  liquor  traffic  in  Jefferson  and  other 
counties,  "except  in  incorporated  towns  and 
cities  having  police  regulations  both  day  and 
night"  had  upon  the  said  act  of  1881,  was 
considered  by  this  court  In  the  case  last  above 
cited,  and  was  held  not  to  be  a  repeal  of  said 
former  enactment  We  need  not  repeat  here 
what  was  so  fully  and  satisfactorily  said  in 
that  case.  As  to  the  result  of  the  investiga- 
tion then  had,  it  was  there  announced,— "Our 
conclusion  is,  that  the  act  of  February  11, 
1881,  Is  In  full  force  over  all  that  territory 
lying  within  three  miles  of  the  site  where  the 
Pratt  Mines  school  house  stood  at  the  date 
of  its  passage."  The  reasons  for  upholding 
that  enactment  prevail  to  preserve,  also,  the 
said  act  of  1873. 

Affirmed. 


(21  Ala.  1) 
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(Supreme  Court  of  Alabama.     May  17,  1890.) 

FORItBB   JKOPARDT— INSTRUCTIONS-OBJEC- 
TION TO  QUESTION. 

1.  Wha»  a  juryman  was  directed  by  the  court 
to  leave  the  Juir  box,  and  he  stood  aside  in  the 
court  room  under  the  eye  and  in  the  ivesence 
of  the  court  but  immediately,  on  defendant's  ob- 
jection to  his  being  taken  off  the  jury,  he  was 
directed  to  resume  his  place  on  the  jnry,  there 
Is  no  discharge  of  the  jury,  and  such  facta  can- 
not be  pleaded  as  former  jeopardy. 

2.  Dnendant  cannot  plead  as  former  jeopardy 
the  fact  that  a  jurw  making  known  that  he  had 
been  a  jnror  on  a  former  trial,  the  jury  was  dia- 
diarged,  and  a  venire  de  novo  ordered,  such  ac- 
tion being  at  the  instance  of  defendant 

3.  A  requested  instruction  that  defendant  is 
charged  with  the  offense  of  an  assault  with  in- 
tent to  murder,  and,  "unless  yon  are  satisfied 
of  his  guilt  to  a  moral  certainty,  yon  cannot 
convict  him,"  is  calculated  to  mislead  to  the  con- 
clusion that  the  jury  should  either  find  him  guilty 
of  assault  with  intent  to  murder  or  acqnit  him, 
when  they  might  find  him  guilty  of  an  assault  and 
battery. 

4.  A  requested  instruction  that  unless  each 
and  every  one  of  the  jury  is  satisfied  of  defend- 
ant's guilt  to  a  moral  certainty,  and  beyond  ail 
reasonable  doubt  they  cannot  convict  him,  and  if 
they  do  convict  him  without  each  and  every  one 
of  them  being  so  satisfied,  then  they  violate  their 
oaths,  is  calculated  to  impress  the  mind  of  a 
juror  with  the  idea  that  his  verdict  must  i)e 
reached  and  adhered  to  without  deliberation  with 
his  fellow  jurors,  and  to  forbid  a  juror  to  favor 
a  verdict  of  guilty  because  another  juror  may 
have  a  reasonable  doubt. 

6.  Objection  to  question  should  be  made  be- 
fore it  is  answered. 

Appeal  from  city  court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Lorenzo  Lewis  was  Indicted  and  tried  for 
an  assault  with  intent  to  murder,  was  con- 
victed of  an  assault  and  battery,  and  fined 
$150,  and  appeals.    Affirmed. 

Upon  the  trial  of  the  cause  in  tbe  city  court 
In  March,  1899,  the  defendant  filed  two  pleas 
of  foi;mer  jeopardy.    In  the  first  plea  the  de- 
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(endant  ayerred:  That  he  had  once  been  In 
jeopardy  for  the  offense  now  charged  against 
him.  In  that  on  March  IS,  1890,  In  the  dty 
conrt  of  Montgomery,  the  defendant  had  been 
arraigned  In  due  form  under  the  Identical  In- 
dictment In  this  case  for  the  same  offense, 
and,  after  pleading  not  guilty,  he  ^vas  placed 
upon  his  trial.  That  after  the  trial  was  be- 
gun, and  witnesses  were  examined  before  the 
court  and  Jury,  and  during  the  course  of  the 
examination  of  one  of  said  witnesses,  one  W. 
L.  Chambless,  one  of  the  Jurymen  before 
whom  the  defendant  was  being  tried,  an- 
nounced to  the  court.  In  the  presence  of  the 
other  eleven  Jurymen,  that  he  was  one  of  the 
Jury  who  tried  the  defendant  at  the  October 
term  of  the  city  court  for  the  specific  offense 
for  which  the  defendant  was  being  tried  under 
the  same  indictment.  "That  the  court  then 
stated  to  the  Juryman  that  he  could  stand 
aside,  and  instructed  the  sheriff  to  bring  an- 
other Juryman  around.  The  Juryman  retired 
from  bis  seat,  and  entirely  from  the  Jury  box. 
Into  the  court  room,  among  the  bystanders. 
To  this  the  defendant  excepted,  and  the  court 
thereupon  told  the  Juryman  Cliambless  to  take 
his  seat,  which  the  Juryman  did  accordingly. 
The  defendant  then  filed  his  said  exception, 
and  moved  the  court  to  excuse  the  Juryman. 
The  court  refused  to  do  this,  and  the  defend- 
ant excepted."  That  the  defendant  then  mov- 
ed the  court  to  discharge  the  Jury,  which  the 
court  refused  to  do;  but  further  oa,  during 
the  same  trial,  another  ope  of  said  Jurymen, 
named  Meriwether,  announced  that  he  had 
been  upon  the  Jury  at  the  October  term  of 
said  dty  court  that  tried  the  defendant  for 
said  offense.  That  thereupon  the  defendant 
moved  the  court  to  discharge  the  jury  In  its 
entirety,  which  motion  the  court  granted,  and 
the  jury  was  accordingly  discharged.  The 
second  plea,  after  averring  that  on  March  15, 
1899,  the  defendant  had  been  arraigned  and 
put  npon  bl8  trial  In  the  city  court  of  Mont- 
gomery for  the  same  offense  set  out  in  said 
indictment,  set  out  the  said  Indictment  at 
length,  and  then  averred  that,  after  pleading 
not  guilty,  and  after  one  witness  was  examin- 
ed, and  another  was  being  examined  before 
the  court  and  Jury,  one  of  the  Jurymen,  named 
Chambless,  stated  to  the  court  "that  he  had, 
at  a  previous  term  of  the  court,  been  a  mem- 
ber of  the  Jury  which  had  tried  this  defendant 
for  this  same  offense,  and  that  thereupon  the 
court,  of  Its  own  motion,  without  the  request 
of  the  defendant,  excused  said  Juryman,  and 
told  blm  to  stand  aside,  and  the  Juryman 
Chambless  thereupon  retired  entirely  from  the 
Jury  box  Into  the  court  room,  among  the  by- 
standers," and  that  thereupon  the  court  in- 
structed the  sheriff  to  bring  around  another 
Juryman.  To  the  first  plea  the  state  demur- 
red upon  the  ground  that  said  plea  shows  on 
Its  face  that  the  defendant  had  not  been  In 
Jeopardy,  because  It  shows  that  the  final  ac- 
tion of  the  court  was  taken  on  tlie  defendant's 
own  motion;  and,  further,  because  said  plea 
shows  on  its  face  that  the  defendant  had  not 


been  In  legal  Jeopardy,  and  Is  no  answer  to 
this  Indictment.  This  demurrer  was  sustain- 
ed. To  the  second  plea  of  the  defendant  the 
state  filed  a  replication.  In  which  were  al- 
leged the  facts  substantlBlly  as  stated  In  the 
first  plea,  showing  that  the  order  of  the  court 
In  ordering  Juryman  Chambless  to  stand  aside 
was  taken  on  motion  of  the  defendant  him- 
self; and  It  was  further  averred  in  said  repli- 
cation that,  upon  another  Juryman  making 
known  the  fact  that  he  bad  served  upon  the 
jury  at  a  former  term  of  the  court  on  the 
trial  of  the  defendant  under  the  same  Indict- 
ment, the  court,  upon  motion  of  the  def  aidant, 
discharged  the  Jury  In  Its  entirety.  To  this 
replication  the  defendant  demurred  npon  the 
grounds  that  It  was  no  answer  to  the  plea, 
and  that  It  showed  on  Its  face  that  the  de- 
fendant had  been  in  Jeopardy,  and  that  the 
Jury  had  been  wrongfully  discharged.  On 
the  trial  of  the  Issue  as  to  whether  or  not  the 
defendant  had  been  placed  in  former  Jeopardy, 
It  was  admitted  by  the  state  and  the  defend- 
ant that  the  facts  alleged  In  the  plea  and  rep- 
lication were  true,  and  thereupon  the  court 
gave  the  general  afilrmatlve  charge  In  favor 
of  the  state  upon  said  Issue.  To  the  givbig 
of  this  charge  the  defendant  duly  excepted, 
and  also  excepted  to  the  court's  refusal  to 
give  the  general  affirmative  charge  In  his  fa- 
vor upon  said  issue.  The  state  Introduced  ais 
a  witness  one  Isaac  Holland,  who  was  the 
person  upon  whom  the  Indictment  alleged  the 
assault  had  been  committed.  Said  witness 
was  asked  by  the  solicitor  the  following  ques- 
tion: "Did  the  defendant  ever  assault  you?" 
To  this  question  the  witness  answered  that 
the  defendant  did  assault  him.  The  bill  of 
exceptions  recites  that  thereupon  "the  de- 
fendant. Immediately  after  the  witness  an- 
swered the  question,  objected  to  the  question, 
upon  the  grounds  (1)  that  It  called  for  the  con- 
clusion of  the  witness;  and  (2)  because  It 
called  for  Immaterial,  illegal,  and  incompe- 
tent evidence."  Hie  court  overruled  the  ob- 
jection, and  the  defendant  duly  excepted. 
The  defendant  then  moved  to  exclude  from 
the  Jury  the  answer  of  the  witness  upon  the 
same  grounds,  and  duly  excepted  to  the 
court's  overruling  his  said  motion.  This  wit- 
ness then  testified  that  while  he  was  standing 
on  the  sidewalk  the  defendant  drove  up  to 
him  In  a  wagon,  and.  Jumping  from  the  wag- 
on, engaged  in  a  heated  discussion  with  the 
defendant,  and  then  struck  him  .upon  the 
head  and  In  the  side  with  a  stick.  Several 
witnesses  Introduced  for  the  state  testified 
to  substantially  the  same  facts.  The  state 
proved  the  time  and  venue  of  the  offense  as 
alleged  In  the  Indictment.  The  defendant,  as 
a  witness  In  his  own  behalf,  testified  that 
during  a  conversation  with  the  witness  Hcd- 
land  the  latter  pulled  from  his  pocket  a  ra- 
zor, and  thereupon  the  defendant  struck  him 
with  a  stick.  This  was  substantially  all  the 
evidence.  The  defendant  requested  the  court 
to  give  to  the  jury  the  general  affirmative 
charge  in  his  behalf,  and  also  the  charge 
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which  la  copied  in  the  opfatlon.  Use  court  re- 
fused to  give  each  of  these  charges,  and  the 
defendant  separately  excepted  to  the  courf 8 
refnsal  to  give  each  of  them  as  asked. 

Hill  &  Hill,  for  appellant  Charles  G. 
Brown,  Atty.  Oen.,  for  the  State. 

McCLELLAN,  C.  J.  Constmlng  the  first 
plea  of  former  Jeopardy  most  strongly  against 
the  defendant,  It  shows  only  that  the  jaryman 
Chambless  waa  directed  by  the  court  to  leave 
the  Jury  box;  that  he  thereupon  stood  aside 
in  the  court  room,  under  the  eye  and  In  the 
presence  of  the  court;  that  Immediately  there^ 
upon  the  defendant  objected  to  his  being  tak- 
en off  the  Jury,  and  the  court  thereupon  im- 
mediately directed  and  caused  him  to  resume 
his  place  among  the  Jurors  and  as  a  member 
of  the  Jury.  Clearly,  upon  this  state  of  facts, 
this  Juror  was  never  discharged  from  the 
Jury,  and  the  Jury,  as  a  body,  was  not  dis- 
charged, or  its  organized  identity  impeached. 
.  And  when,  upon  another  Juror  making  known 
to  the  court  that  he,  too,  as  well  as  Cham- 
bless,  had  been  a  Juror  on  a  former  trial  of 
this  case,  the  Jury  was  discharged,  and  a  ve- 
nire de  novo  ordered,  the  action  was  taken 
at  the  instance  of  the  defendant,  and  it  will 
not  avail  him  now.  Kendall  v.  State,  66  Ala. 
492;  Morrisette  v.  State,  77  Ala.  71.  The 
rulings  of  the  court  in  sustaining  a  demurrer 
to  the  first  plea.  In  overruling  the  demurrer 
to  the  replication  to  the  second  plea,  and  in 
giving  the  affirmative  charge  for  the  state 
on  the  issue  of  Jeopardy  vd  non  as  presented 
by  the  second  plea  and  the  replication  there- 
to—the facts  being  admitted— were  therefore 
■  free  from  error. 

A  tendency  of  the  evidence  went  strongly 
to  prove  the  averments  of  the  indictment,  at 
least  to  the  extent  of  showing  an  assault  and 
battery.  The  time  and  venue  were  proved. 
Of  course,  therefore,  defendant  was  not  en- 
titled to  the  affirmative  charge. 

The  defendant  requested  the  court  to  give 
the  following  charge:  "The  defendant  is 
charged  with  the  oSense  of  an  assault  with 
Intent  to  murder,  and  unless  each  and  eveiy 
one  of  the  Jury  Is  satisfied  of  his  guilt  to  a 
moral  certainty  and  beyond  all  reasonable 
doubt,  then  you  cannot  convict  this  defend- 
ant; and  if  you  do  convict  this  defendant 
without  each  and  every  one  of  you  being  so 
satisfied,  then  you  violate  your  oaths,  and  dis- 
regard the  Instructions  of  the  court"  This 
charge  was  properly  refused.  One  vice  in- 
fecting it  is  pointed  out  in  the  case  of  Cun- 
ningham V.  State,  117  Ala.  59,  66,  67,  23 
South.  693:  "It  is  calculated  to  Impress  the 
mind  of  a  Juror  with  the  idea  that  his  verdict 
must  be  reached  and  adhered  to  without  the 
aid  of  that  consideration  and  deliberation 
with  his  fellow  Jurors  which  tiie  law  Intends 
shall  take  place  In  the  Jury  room."  Another 
Infirmity  Is  the  tendency  of  the  charge  to  mis- 
lead the  Jury  to  the  conclusion  that  they 
should  either  find  the  defendant  guilty  of  an 


assault  with  Intent  to  murder  or  acquit  him, 
when  it  was  open  to  them  to  find  him  guilty 
of  an  assault  and  battery.  And  again,  it 
tends  to  make  every  Juror  the  keeper  of  ev- 
ery other  Juror's  conscience,  and  to  forbid 
each  Juror  to  favor  a  verdict  of  guilt  because 
forsooth  another  Juror  may  have  a  reasonable 
doubt. 

Defendant  was  palpably  not  prejudiced  by 
the  question  to  the  person  alleged  to  have 
been  assaulted,  "Did  the  defendant  ever  as- 
sault you?"  Moreover,  his  objection  to  the 
question  was  not  seasonable;  it  should  have 
been  made  before  the  question  was  answered. 
Affirmed. 

(m  Ala.  <S») 

RIKB  et  al.  v.  NICHOTA 

(Supreme  Court  of  Alabama.     May  16,  1899.) 

HUSBAND  AND  WIFE]— INTEREST  IN  LAND- 
NOTICE. 

Where  R.  and  his  wife,  each  ownlDg  en  un- 
divided half  interest  in  land,  convey  It  to  S.  and 
H.,  and  a  mortgage  to  secure  the  deferred  pay- 
ment is  executed  to  R.  alone,  and  directly  from 
H.  and  through  foreclosure  from  S.  the  land  is 
conveyed  to  R.  alone  in  satisfaction  of  the  mort- 
'gaee,  R.  has  title  to  an  undivided  half  interest 
In  bis  own  right,  and  to  the  other  undivided  half 
interest  in  the  right  of  and  as  trustee  for  his 
wife,  and,  such  title  appearing  of  record,  one 
taking  a  mortgage  to  secure  the  debt  of  R.  alone 
has  notice  thereof,  and  cannot  subject  to  satis- 
faction thereof  the  interest  of  R.'s  wife. 

Appeal  from  city  court  of  Montgomery;  A. 
D.  Sayre,  Judge. 

Suit  by  Isabelle  Nichols  against  E.  G.  Rlke 
and  others.  Decree  for  complainant  De- 
fendants appeal    Reversed. 

The  appellee,  Mrs.  Nichols,  filed  this  bill  on 
September  19,  1896,  against  B.  G.  Rlke,  indi- 
vidually and  as  trustee  under  the  will  of  Vic- 
toria Rlke,  and  against  Englehardt  Rlke  and 
Alma  Rlke,  minors,  and  prayed  to  have  fore- 
dosed  a  mortgage  given  her  in  September, 
1892,  by  B.  G.  Rlke,  and  Joined  in  by  his 
wife,  the  said  Victoria,  on  a  certain  lot  in  the 
city  of  Montgomery.  It  is  alleged  that  E.  G. 
Rlke  was  Indebted  to  complainant  upon  a 
loan  in  the  sum  of  $2,000,  and  executed  bis 
note  to  her  for  that  amount  and  that  this  mort- 
gage was  contemporaneously  executed  to  secure 
the  loan.  After  the  execution  of  the  mort- 
gage, Victoria  died,  leaving  a  will,  by  which 
she  bequeathed  her  property  to  B.  O.  in  trust 
for  Engelhardt  and  Alma.  In  the  fourth 
paragraph  of  the  bin  it  is  alleged  that  B.  O., 
as  trustee,  and  Englehardt  and  Alma,  claim 
that  Victoria  owned  a  half  Interest  in  the 
lot  when  she  signed  the  mortgage,  and  that 
therefore,  under  her  will,  that  Interest  had 
passed  to  them  unaffected  by  the  mortgage; 
but  complainant  denies  that  Victoria  had  any 
Interest  In  the  lot,  and  avers.  If  she  is  mis- 
taken In  this,  that  she  was  a  bona  fide  pur- 
chaser, for  value,  without  notice.  In  his  an- 
swer E.  G.  Rlke  admits  that  the  indebtedness 
secured  by  the  mortgage  is  past  due  and 
wholly  unpaid,  and  that  It  was  given  to  se- 
cure his  Individual  debt.    He  further  alleges 
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that  hl8  wife,  Victoria,  signed  tfae  mortgage 
as  his  surety,  and  that  It  was  therefore  inop- 
erative to  pass  any  Interest  she  had  In  the 
land  at  the  time  of  Its  execution,  and  he  says 
that  she  did  have  then  an  undivided  one-half 
Interest  therein;  that  be,  on  January  22, 
1885,  executed  to  her  a  deed,  a  copy  of  which 
Is  made  Ezfilbit  B  to  his  answer,  conveyini; 
such  Interest;  that  in  December,  1884,  be  had 
purchased  such  interest  for  her  from  Lowe, 
administrator  of  one  Coleman,  deceased,  for 
$850,  one  half  of  which  was  paid  at  the  time 
of  purchase,  and  the  other  half  one  year  Utter, 
all  of  which  was  paid  out  of  the  said  Vic- 
toria's money;  that  by  mistake,  be  (the  said 
K  O.)  was  reported  by  the  administrator  to 
the  probate  court  to  be  the  purchaser;  and 
that  on  January  27,  1886,  Lowe  executed  to 
Mm  a  deed  conveying  to  htm  the  undivided 
one-half  interest  which  Coleman  had  at  the 
time  of  his  death  In  the  land.  It  Is  further 
recited  that  in  May,  1885,  one  Noble  conveyed 
to  the  said  B.  O.  the  other  half  Interest  in  the 
lot,  and  that  In  January,  1893,  by  warranty 
deed,  the  said  B.  Q.  conveyed  the  whole  lot 
to  the  said  Victoria,  and  that  all  of  the  fore- 
going named  conveyances  were  duly  recorded 
In  the  office  of  the  Judge  of  probate  of  Mont- 
gomery county  shortly  after  their  execution. 
It  Is  tben  alleged  that  the  agents  of  complain- 
ant who  conducted  the  negotiation  of  the 
loan  had  actual  notice,  prior  to  the  execution 
of  the  mortgage,  of  Victoria's  Interest  The 
guardian  ad  litem  of  the  minors,  Englehardt 
and  Alma,  practically  adopted  the  answer  of  E. 
Q.  Elke.  The  proof  showed  that  Victoria  con- 
ducted a  boarding-house  business  In  the  city 
of  Montgomery  from  1882  to  1886,  and  had  a 
separate  estate  of  her  own.  It  further  show- 
ed, without  dispute,  that  her  money  paid  for 
the  Coleman  interest  in  the  land,  and  tended 
to  show  that  one  Spiers,  her  brother,  who  is 
now  dead,  went  to  the  administrator's  sale 
In  December,  1884,  her  husband  being  sick  In 
bed,  and  bid  In  the  land  for  her,  but  that  by 
mistake  the  husband,  B.  O.,  was  reported  to 
the  court  to  be  the  purchaser.  The  deed 
made  to  her  by  E.  Q.  Rlke,  January  22,  1883, 
reciting  these  facts,  was  duly  recorded  In  the 
probate  office  February  2,  1885.  The  original 
deed  was  offered  In  evidence.  It  was  not 
made  an  issue  by  the  pleadings;  but  it  was 
shown  in  evidence  that  in  September,  1892, 
when  the'  mortgage  was  made,  Victoria  was 
a  married  woman,  the  wife  of  E.  O.  Rlke,  and 
that  the  mortgage  was  made  to  secure  the 
payment  of  bis  debt  The  testimony  was  in 
conflict  as  to  whether  the  agents  of  complain- 
ant had  actual  knowledge  of  the  claim  or  In- 
terest of  Mrs.  Rlke  prior  to  the  execution  of 
the  mortgage.  The  probate  proceedings  re- 
cite that  E.  O.  Bike  was  the  purchaser  at  the 
Coleman  sale,  and  tfae  proof  shows  that  Lowe, 
as  administrator,  made  him  a  deed.  It  also 
shows  that  in  May,  1885,  Noble  conveyed  to 
him  a  half  Interest  In  the  land;  that  on  May 
15,  1890,  be  and  Mrs.  Rlke  executed  a  deed 
to  the  lot  to  Strotber  &  Harrington;    that, 


contemporaneously  with  the  execution  of  this 
deed,  Strotber  &  Harrington  executed  to  E. 
O.  Hike  individually  a  mortgage  to  secure 
payment  of  part  of  the  purchase  money;  that 
the  purchase  price  was  $4,000,  and  the  mort- 
gage for  13,500;  that  not  a  cent  of  it  was 
ever  paid  to  Mrs.  Bike;  that  when  the  deed 
was  made,  the  grantees  paid  B.  G.  Bike  $500, 
which  be  loaned  back  to  them;  and  that  tbey 
subsequently  paid  him  $378  on  one  of  tbe 
mortgage  notes,  all  of  which  he  produced 
and  offered  In  evidence.  Tbe  deed  and  mort- 
gage were  duly  recorded.  On  July  21,  1890, 
Bike  satisfied  of  record  this  mortgage  as  to 
Harrington,  reciting  that  it  was  done  In  con- 
sideration of  Harrington's  conveying  to  blm  a 
half  interest  In  the  lot  with  Strotber's  «»- 
sent  and  on  that  day  Harrington  conveyed 
to  B.  O.  Bike  individually  a  half  interest  in 
the  lot  Subsequently,  Strotber  falling  to 
pay,  E.  O.  Bike  foreclosed  the  mortgage  for 
tbe  purchase  money  under  a  power  contained 
therein,  and  O'Hara,  the  auctioneer,  convey- 
ed to  blm  as  purchaser  the  remaining  half  of 
Strotber  by  a  deed  which  recited  tbe  arrange- 
ment with  Harrington.  On  tbe  final  submis- 
sion of  tbe  cause,  on  the  pleadings  and  proof, 
tbe  court  on  September  20,  1897,  rendered  a 
final  decree,  settling  all  tbe  equities  between 
the  parties,  by  which  It  declared  that  tbe 
complainant  was  a  bona  flde  purchaser,  for 
value,  without  notice,  either  actual  or  con- 
structive, of  tbe  entire  fee  In  tbe  lot  and  en- 
titled to  a  foreclosure  of  her  mortgagre  there- 
on. From  this  decree  the  present  appeal  is 
taken,  and  tbe  rendition  thereof  Is  assigned 
as  error. 

Frances  Q.  Cbffey,  for  appellants.  W.  S. 
Tborlngton  and  J.  M.  Chilton,  for  appellee^ 

McCLELLAN,  C.  J.  On  and  prior  to  May 
15,  1890,  Mrs.  Bike  owned  an  undivided  one 
half  Interest  in  tbe  lot  involved  in  this  case, 
and  her  husband,  E  O.  Bike,  tbe  other  nndl- 
vided  half  interest  They  were  tenants  In 
common.  On  that  day  they  united  In  a  sale 
and  conveyance  of  the  property  to  Strotber 
&  Harrington  for  $4,000,— $600  cash  and  $3,- 
500  on  time.  Tbe  cash  payment  was  made 
to  Bike,  and  a  mortgage  on  the  lot  was  exe- 
cuted to  blm  alone  by  Strotber  &  Harrington 
to  secure  the  deferred  payment  Directly 
from  Harrington,  and  through  foreclosure 
from  Strotber,  tbe  lot  was  conveyed  to  K  G. 
Bike  alone  In  satisfaction  of  this  mortgage. 
In  our  opinion,  on  these  facts  B.  6.  Bike  held 
the  lot  under  these  conveyances  frcnn  Strotb- 
er &  Harrington  made  in  satisfaction  of  the 
debt  due  equally  to  blm  and  bis  wife,  secured 
by  a  lien  inuring  to  her  benefit  as  well  as  to 
his.  In  trust  for  her  to  tbe  extent  of  that  part 
of  the  purchase  money  which  belonged  to  her. 
Tbe  deed  from  Mr.  and  Mrs.  Bike  to  Strotber 
&.  Harrington  and  tbe  mortgage  to  Bike  to  se- 
cure tbe  payment  of  tbe  consideration  of  that 
deed,  being  contemporaneous  in  point  of  time, 
constituted  parts  of  one  and  tbe  same  tian»- 


Digitized  by 


Google 


Ala.) 


SEALS  T.  WELDON. 


1021 


action,  Involving  In  one  contract  the  sale  and 
conveyance  of  the  lot  and  provision  for  se-. 
coring  tbe  payment  of  the  purchase  money; 
and  It  is  to  be  taken  that  the  mortgage  to 
Mm.  Bike's  husband  and  co-tenant  was  eze- 
cated  in  consonance  with  an  nnderstandlng 
to  that  effect  common  to  all  the  parties,  In- 
cluding Mrs.  Hike.  The  parties  itaa  united 
in  the  substitution  of  the  contract  Uen  of  the 
mortgage  In  the  stead  of  the  implied  equi- 
table lien  for  the  secnrlty  of  the  purchase 
money,  thereby  waiving  the  vendor's  Uen. 
But  the  land  for  which  the  money  was  due 
having  been  the  property  of  Mr.  and  Mrs. 
Bike  In  common,  the  money  for  which  It  was 
sold  belonged  equally  to  them,  and,  had  It 
been  presently  paid  to  Bike,  obviously  his 
wife  would  have  been  entitled  to  one-half  of 
it,  not  as  a  mere  debt  due  from  him  to  her, 
bnt  as  being  her  prc^rty  In  his  hands  as  her 
agent  or  trustee.  U  there  had  been  no  mort- 
gage, and  the  money  had  been  subsequently 
paid  to  Bike,  the  resnlt  would  have  been  the 
same.  Had  there  been  no  mortgage,  and  the 
land  itself  had  been  afterwards  conveyed  to 
Bike  In  satisfaction  of  the  debt  due  equally 
to  him  and  his  wife,  he  would  have  held  the 
title  for  her  and  for  himself,  In  trust  to  the 
extent  of  an  undivided  half.  Interest  to  her 
use  and  for  her  benefit  That  the  purchase 
money  was  not  presently  paid  can  make  no 
difference.  That  a  mortgage  was  taken  to 
secure  it  is  of  no  consequence.  Whenever 
paid  and  however  paid  and  in  whatever  paid, 
when  paid  to  Bike,  one-half  of  it  belonged  to 
her.  The  security,  having  been  taken  in  the 
name  of  Bike  alone  by  agreement  of  parties. 
Inured  to  her  benefit;  and  when  the  security 
was  realized  upon  and  the  land  itself  became 
vested  in  Bike  In  payment  and  satisfaction 
of  the  mortgage  lien  which  he  held  for  the 
benefit  of  both,  to  secure  a  debt  due  to  both, 
he  had  title  to  one  undivided  half  interest  In 
his  own  right,  and  to  the  other  undivided 
half  interest  in  the  right  of  and  as  trustee 
for  Mrs.  Bike.  And  this  was  the  title  he  had 
when  he  executed  the  mortgage  to  complain- 
ant This  title  appeared  of  record,  and  hence 
complainant  had  notice  of  it  Having  notice, 
she  of  course  cannot  subject  Mrs.  Bike's  equi- 
table title  to  the  satisfaction  of  her  mort- 
gage; for  she  is  not  a  bona  fide  purchaser, 
and  the  mortgage  securing  a  debt  of  the  hus- 
band is  void  as  to  Mrs.  Bike's  Interest  in  the 
land. 

We  deem  It  unnecessary  to  discuss  otber 
questions  that  were  mooted  in  the  court  be- 
low, and  some  of  them  here,  further  than  to 
say  that  the  evidence  satisfies  us  that  the 
deed  from  Bike  to  his  wife  of  January  22, 
18S6,  is  supported  by  a  valuable  considera- 
tion, even  conceding  that  the  consideration 
of  that  conveyance  Is  open  to  Inquiry  in  this 
case,  which  we  greatly  doubt  The  decree 
of  the  city  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
conformity  to  fhla  opinl<Hi.  Beversed  and  re- 
manded. 


(121  Ala.  31») 
SEAIjS  et  al.  v.  WELDON. 

(Supreme  Court  of  Alabama.     May  18,  1899.) 

BQUITT— BILL    OP    RBTVIBW— SETTLEMENT    OF 

ADMINISTRATOR'S  ACCOUNTS— FRADD— 

IKCONSISTBNT   BILL. 

1.  A  bill  to  review  settlement  of  an  adminis- 
trator's accounts,  which,  by  Code,  §  806,  is  lim- 
ited to  correction  of  errors  which  may  liave  oc- 
curred therein,  and  not  subsequently  thereto, 
without  fanlt  or  neglect  of  the  complaining  par- 
ty, must  clearly  point  out  the  error  sought  to 
be  corrected,  and  show  that  complainant  liad  suf- 
fered injury  thereby. 

2.  There  is  an  adequate  lemedy  at  law  by  ap- 
peal, if  there  is  any  error  in  the  mere  fact  of 
entering  a  decree  of  settlement  of  an  adminis- 
trator's  accounts  on  his  motion. 

3.  That  a  bill  to  impeach  a  decree  for  fraud 
may  be  maintained,  the  fraud  must  be  connected 
with  the  proceedings  by  which  the  decree  was 
obtained. 

4.  A  bill  cannot  be  maintained  which  treats 
the  settlement  of  an  administrator's  accounts  as 
valid,  and  seeks  to  correct  errors  therein,  and  al- 
so asserts  that  no  valid  settlement  was  had. 

Appeal  from  chancery  court.  Pike  county; 
Jere  N.  Williams,  Chancellor. 

BUI  by  J.  W.  Seals  and  others,  as  heirs  at 
law  and  distributees  of  W.  A.  Weldon,  de- 
ceased, against  D.  B.  Weldon,  as  adminlstzator 
of  said  decedent  Bill  dismissed,  and  com- 
plainants appeal.    Modified. 

The  bill  averred  that  W.  A.  Weldon  died  oa 
June  2,  1884,  possessed  of  on  estate  consist- 
ing of  real  and  personal  property;  that  on  tbe 
30th  of  October,  1884,  J.  J.  Weldon  and  D.  E. 
Weldon  were  appointed  administrators  of  the 
said  estate,  and  duly  qualified  as  such;  that 
in  the  month  of  August  1881,  J.  J.  Weldcm 
died,  leaving  D.  B.  WeldMi,  the  defendant  in 
this  suit  as  the  sole  and  surviving  adminis- 
trator of  the  estate  of  W.  A.  Weldon,  deceas- 
ed. It  was  further  averred  in  said  bill  that 
on  November  8,  1895,  D.  B.  Weldon,  the  said 
administrator,  fUed  in  the  probate  court  his 
accounts  for  the  final  settlement  of  said  ad- 
ministration, and  December  9th  was  the  day 
set  for  the  hearing  of  tbe  same;  that  on  said 
last-named  date  the  complainants  appeared  in 
court  for  the  purpose  of  contesting  said  ac- 
count and  settlement  and  asked  that  the  hear- 
ing of  said  settlement  be  postponed  to  a  fur- 
ther day,  in  order  to  g^Ive  them  an  oppor- 
tunity of  exambilng  the  account  filed  by  the 
administrator  and  ascertaining  whether  or 
not  it  was  correct;  that  such  administrator 
agreed  and  consented  in  open  court  to  the 
postponement  of  said  settlement  and  it  waa 
understood  and  agreed  to  by  the  court  in  open 
court  but  through  Inadvertence  no  order  was 
made  to  that  effect;  that  no  other  steps  were 
taken  In  said  proceedings  for  several  weeks, 
and  the  cause  being  regularly  continued  from 
day  to  day  untU  March  19,  1896,  that  said 
administrator  having  discovered  that  the  pro- 
bate judge  had  failed  to  enter  upon  the  record 
of  the  court  the  fact  that  said  settlement  had 
been  postponed  or  continued  from  December 
9,  1895,  and  that  said  court  had  failed  to  set 
aside  the  order  or  minute  entry  Inadvertently 
made  stating  the  auditing  of  said  account  filed 
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by  said  aflmlnlstrator,  moved  the  court  on 
said  March  19,  1886,  to  complete  the  mlmlte 
entry,  and  render  a  flnal  decree  in  said  cause, 
which  motion  was  granted  by  said  court  on 
April  2, 1896;  that,  as  a  matter  of  fact,  no  de- 
cree was  rendered  on  December  9,  1895,  and 
no  flnal  order  In  the  settlement  of  said  admin- 
istration was  made.  It  was  then  further 
averred  that  said  administrator,  after  having 
filed  his  accounts  for  flnal  settlement,  and 
subsequent  to  December  9,  1895,  "altered  and 
changed  said  account  from  what  It  was  when 
said  decree  purports  to  have  been  rendered  by 
taking  from  and  adding  to  both  the  debit  and 
credit  sides  of  said  account,  thereby  changing 
the  result  of  said  settlement";  that,  as  a  mat- 
ter of  fact,  the  accoimt  filed  by  the  adminis- 
trator In  the  flnal  settlement  of  bis  adminis- 
tration was  never  passed  upon  by  the  probate 
court,  and  no  decree  has  been  rendered  there- 
on other  than  the  granting  of  said  administra- 
tor's motion  to  complete  the  minute  entry, 
which  motion  was  granted  on  April  2,  1896; 
that  the  decree  which  purports  to  have  been 
rendered  on  December  9,  1895,  if  In  fact  such 
decree  was  rendered,  was  upon  the  account 
as  first  stated  before  said  changes  were  made; 
and  that  there  has  never  been  any  flnal  set- 
tlement of  said  administration  as  required  by 
law.  It  was  then  averred  in  the  bill  that  said 
administrator  intentionally  concealed  from 
them  the  true  state  of  affairs  concerning  the 
estate  of  his  decedent,  for  the  purpose  of  de- 
frauding them  out  of  a  large  portion  of  their 
distributive  share  of  decedent's  estate;  that 
up  to  the  time  of  said  alleged  flnal  settlement 
the  administrator  never  claimed  that  the  es- 
tate was  Indebted  to  him  In  any  way,  but  that 
in  his  account  filed  for  flnal  settlement  he 
claimed  substantially  all  of  the  estate  left  In 
his  hands  in  payment  of  Indebtedness  to  him; 
that  the  administrator  took  advantage  of  the 
Inadvertent  entry  of  the  decree  rendered  De- 
cember 9,  1895,  for  the  purpose  of  evading 
meeting  the  complainants'  objections  to  said 
account  as  filed,  and  "for  the  further  purpose 
of  defrauding  complainants  out  of  a  large 
sum  of  money  to  which  they  are  Justly  enti- 
tled from  said  estate;  and  complainants  aver 
that,  If  said  settlement  Is  allowed  to  stand  as 
It  now  is,  they  will  lose  a  large  part  of  their 
distributive  share  of  the  estate  of  W.  A.  Wel- 
don,  deceased,  and  that  said  administrator  will 
derive  the  benefit  thereof."  It  was  further 
averred  in  said  bill  that  on  February  12,  1896, 
prior  to  the  time  the  administrator  made  a  mo- 
tion to  complete  the  minute  entry,  and  prior 
to  the'  rendering  of  the  final  decree  In  said 
cause,  the  complainants,  believing  that  said 
settlement  of  the  administration  was  still  open, 
filed  their  objections  to  the  account  as  filed 
by  the  administrator,  and  asked  that  they  be 
passed  upon  by  the  court,  "but  that  said  objec- 
tions were  never  heard  or  passed  upon  by  said 
court,  for  the  reason  that  the  record  showed 
that  the  flnal  settlement  of  said  administra- 
tion had  been  made  on  the  9th  day  of  Decem- 
ber, 189S,"  and  that  the  oourt.  In  granting 


the  administrator's  motion  to  complete  the 
minute  entries  above  referred  to,  prevented 
complainants  from  prosecuting  their  rights 
and  claims  In  the  court  and  having  their  ob- 
jections to  said  admlxilstrator's  accoimt  passed 
upon.  The  prayer  of  the  bill  was  that  the 
decree  of  the  probate  court  be  set  aside,  and 
that  said  settlement  be  declared  open,  and 
that  the  administration  be  removed  into  the 
chancery  court  for  flnal  settlement;  that  an 
accounting  be  had  between  the  administrator 
and  complainants,  and  the  administrator  be 
required  to  make  a  settlement  of  his  adminis- 
tration as  provided  by  law.  There  was  also  a 
prayer  for  greneral  relief.  Such  other  facts  as 
are  necessary  to  an  imderstandlng  of  the  de- 
cision on  the  present  appeal  are  stated  In  the 
opinion.  The  defendant  moved  to  dismiss  the 
bill  for  the  want  of  equity.  On  the  hearing  of 
this  motion,  the  court  rendered  a  decree  grant- 
ing said  motion,  and  ordering  that  the  bill  be 
dismissed.  From  this  decree  the  complainants 
appeal,  and  assign  the  rendition  thereof  as  er- 
ror. 


E.    B.    Brannen,    for  appellants. 
Worthy,  for  appellee. 


A.    C. 


SHABPE,  J.  This  bill  contains  allegations 
apparently  looking  to  the  correction  of  errors 
had  upon  a  final  settlement  of  the  defendant's 
accounts  In  the  probate  court,  and  to  the  Im- 
peachment of  the  validity  of  the  decree  evi- 
dencing such  settlement  It  Is  shown  that  a 
decree  of  some  character  was  rendered  on 
the  2d  day  of  April,  1896,  whereby  it  was 
made  to  appear  that  such  a  settlement  was 
had  on  the  9th  day  of  the  previous  December; 
and  it  is  also  alleged  that  "there  never  has 
been  a  final  settlement  of  said  administration 
as  required  by  law."  If  the  bill  be  taken  as 
averring  a  settlement,  then  the  Jurisdiction 
of  equity  to  review  It  Is  limited  to  the  cor- 
rection of  errors  which  may  have  occurred 
therein  without  fault  or  neglect  of  the  com- 
plaining party.    Code,  §  806. 

The  decree  of  the  probate  court  Is  not  set 
out,  and  its  contents  are  not  alleged,  nor  is 
It  shown  In  what  respect  It  Is  Injurious  to  the 
complainants.  It  Is  charged  that  between  the 
9th  day  of  December  and  the  time  of  his 
motion  to  complete  the  minute  entry  of  the 
decree  the  administrator  changed  his  ac- 
count "from  what  it  was  at  the  time  said 
decree  purports  to  have  been  rendered  by 
taking  from  and  adding  to  both  the  debit  and 
credit  side  of  said  account,  thereby  changing 
the  result  of  said  settlement";  but  it  is  not 
shown  whether  those  changes  resulted  In- 
juriously or  beneflclally  to  the  complainants. 
An  exhibit  is  made  of  Items  In  contestation  on 
the  defendant's  account  flled  by  the  complain- 
ants In  the  probate  court;  but  it  is  not  al- 
leged here  that  they  were  proper  Items  of  con- 
test. Respecting  them  the  bill  states  "that 
said  objections  were  never  passed  upon  by 
said  oourt,  for  the  reason  that  the  record 
showed  that  the  flnal  settlement  of  said  ad- 
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inlntetratloD  had  been  made  oo  the  9th  day 
of  December,  1895,  that  the  coxnrt  In  granting 
the  admlnlstrator'B  motion,  marked  'Exhibit 
M*  to  this  bill,  prevented  complainants  from 
prosecuting  their  rights  and  claims  in  said 
probate  court,  and  having  their  objections  to 
said  administrator's  account  passed  upon." 
It  Is  obvious  that  the  allegations  both  as  to 
error  and  injury  are  Insufficient  to  bring  the 
case  within  the  statutory  JnrlsdlctlcHi  of  the 
court  to  correct  errors.  For  that  purpose  the 
errors  of  law  or  fact  must  be  shown  to  have 
occurred  in  the  settlement  Itself,  and  not 
such  as  may  grow  out  of  the  fact  that  a 
Judgment  was  entered  nunc  pro  tunc,  or 
otherwise  subsequent  to  the  settlement  The 
error  sought  to  be  corrected  must  be  clearly 
pointed  out,  and  it  must  appear  that  the 
complainants  have  suffered  Injury  thereby. 
Massey  v.  Modawell,  73  Ala.  421;  Waldrom 
V.  Waldrom,  76  Ala.  285;  Bowden  v.  Perdue, 
58  Ala.  409;  Boswell  v.  Townsend,  67  Ala. 
306.  If  the  mere  act  of  entering  the  decree 
on  defendant's  motion  was  erroneous,  the 
complainants'  remedy  was  adequate  at  law 
by  appeal.  Considered  as  a  bill  to  Impeach 
the  decree  for  fraud,  tba  bUI  Is  equally  de- 
fective. Fraud,  to  be  effective  for  such  pur- 
pose, must  be  connected  with  the  proceed- 
ings by  which  the  decree  was  obtained. 
Here  are  some  general  allegations  of  fraud 
cliarged  against  the  defendant  as  occurring 
Xirevlous  to  the  settlement,  but  they  are  not 
such  as  to  Infect  the  rendition  of  the  decree 
with  fraud,  and  thereby  authorize  tlie  court 
to  declare  it  void. 

But  the  two  aspects  of  the  bill— one  In  treat- 
ing the  settlement  as  valid  and  seeking  to 
correct  errors  occurring  therein,  and  the  oth- 
er asserting  that  no  valid  settlement  was 
liad— are  wholly  Inconsistent,  and  the  bill 
was  bad  for  that  reason  if  tat  no  other. 
Watts  T.  Fraser,  80  Ala.  186;  Gordon's 
Adm'r  V.  Ross,  63  Ala.  863.  As  was  said  of 
a  bill  having  a  similar  fault  in  Gordon's 
Adm'r  v.  Ross,  supra:  "If  the  court  adopt- 
ed either  aspect.  It  would  proceed  more  or  less 
on  conjecture,  and  could  not  be  sure  it  was 
administering  the  relief  to  which  ibe  com- 
plainant was  entitled.  The  bill  unites  dif- 
ferent distinct  causes  of  action  requiring  dif- 
ferent relief,  and  cannot  be  entertained." 
The  decree  of  the  chancery  court  dismissing 
fhe  bin  will  be  here  modified  so  as  to  dismiss 
the  bin  without  prejudice,  and,  as  so  modified, 
wlU  be  affirmed  at  appellants'  cost. 
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CRIMINAL  LAW— INDICTMENT— GOOD  AND  BAD 
COUNTS— GENERAL  VERDICT— INSTRUCTIONS 
—JURY— MOTION  TO  QUASH  VBNIRS-^UROR 
IN  ANOTHER  CA3B. 

1.  Where  there  is  a  good  and  a  bad  count  in 
an  indictment,  and  the  jnry  are  not  required  to 
specify  as  to  -which  count  their  findiog  is  bad,  a 
general  verdict  of  guilty  will  be  referred  to  the 


good  connt,  and  a  general  judgment  rendered 
thereon  fs  not  reversible  error. 

2.  There  is  no  error  in  refosing  lequests  for 
charts  not  based  on  evidence  in  uie  case. 

3.  There  is  no  merit  in  a  motion  to  quash  a 
venire  on  the  ground  that  the  list  of  names  of 
the  jurors  servel  on  defendant  was  not  signed  by 
the  sheriff. 

4.  There  is  no  error  In  overruling  defendant's 
motion  to  have  a  juror  brouKht  from  the  consid- 
eration of  another  unfinished  case,  to  be  passed 
as  a  jvror  in  his  case. 

Appeal  from  circuit  court,  Elmore  county; 
N.  D.  Denson,  Judge. 

Vlrge  Handy  was  convicted  of  rape,  and  he 
appeals.    Affirmed. 

The  verdict  of  the  Jury  was:  "We,  the 
Jury,  find  the  defendant  guilty  as  charged, 
and  fix  the  punishment  at  ten  years  In  the 
penitentiary."  On  the  trial  of  the  case,  when 
the  case  was  called  for  trial,  the  defendant 
"moved  the  court  to  quash  the  venire  on  the 
ground  that  the  list  of  names  of  Jurors  that 
was  served  on  him  by  the  sheriff  was  not 
signed  by  the  sheriff,  which  motion  the  court 
overruled,  and  the  defendant  duly  excepted 
to  the  ruling  of  the  court.  The  defendant 
then  announced  'Ready,'  and  the  selection  of 
the  Jury  was  proceeded  with.  When  the 
name  of  Whit  Herron  was  called,  he  did  not 
answer,  and  It  was  shown  to  the  court  that 
said  Whit  Herron  was  a  jnror  on  the  regular 
venire  for  the  week,  and  that  he  was  in  the 
Jury  room  at  the  time  considering,  with  eleven 
other  Jurors,  a  case  of  assault  with  intent  to 
murder,  which  was  submitted  to  them  before 
this  case  was  called,  and  which  had  not  been 
completed.  Hereupon  defendant  demanded 
and  moved  that  said  Juror  be  brought  in  and 
put  on  the  state  and  defendant  for  acceptance 
or  rejection.  The  court  overruled  the  motion, 
and  ordered  the  drawing  of  Jurors  to  proceed. 
To  this  action  of  the  court  the  defendant  ex- 
cepted duly.  The  Jury  of  which  Whit  Herron 
was  a  member  did  not  come  In  until  after  the 
Jury  in  Handy's  case  had  been  selected."  The 
evidence  as  set  forth  In  the  bill  of  exceptions 
is  copied  In  the  opinion.  The  defendant  re- 
quested the  court  to  give  to  the  Jury  the  fol- 
lowing written  charges,  and  separately  ex- 
cepted to  the  court's  refusal  to  give  each  of 
them  as  asked:  (1)  "The  court  charge  the 
Jury  that  if  they  believe,  under  the  evidence 
in  this  case,  the  girl  was  over  ten  years  of 
age,  but  under  fourteen,  and  they  further  be- 
lieve from  the  evidence  that  she  consented  to 
the  act,  then  they  may  find  him  guilty  under 
the  second  count  In  the  Indictment,  and  must 
assess  a  fine  of  not  less  than  fifty  nor  more 
than  five  hundred  dollars."  (2)  "The  court 
charge  the  Jury  that  If  they  believe  from  all 
the  evidence  the  girl  consented  to  the  unlaw- 
ful act,  and  If  they  further  find  from  the  evi- 
dence the  girl  was  over  the  age  of  ten  years, 
they  must  acquit  the  defendant." 

Charles  G.  Brown,  Atty.  Gen.,  for  the  State. 

SHARPS,  J.  The  Indictment  contains  two 
counts,— the  first  charging  that  the  defendant 
"forcibly  ravished  Annie  Bell  McCall,  a  wo- 
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man  In  said  county  and  state."  The  at.cond 
count  charges  that  he  "did  carnally  know,  or 
abuse  In  the  attempt  to  carnally  know,  Annie 
Bell  McCall,  a  girl  under  the  age  of  14  years." 
The  second  count  Is  evidently  drawn  under 
the  terms  of  section  5447  of  the  Code.  That 
section  received  Its  present  form  from  the 
Joint  committee  In  framing  the  present  Code; 
Its  Intention  being  to  change  section  3739  of 
the  Code  of  1886  so  as  to  make  the  offense  de- 
scribed In  that  section  apply  when  the  age 
of  the  girl  was  under  14  years,  Instead  of  con- 
fining It  to  cases  where  the  age  was  under  10 
years,  as  by  the  former  statute,  and  also  to  re- 
duce the  minimum  term  of  Imprisonment  to 
10  years.  Instead  of  for  life.  On  the  Idth  day 
of  February,  1897,  the  act  was  approved  by 
which  the  same  criminal  act  committed  upon 
a  girl  between  the  ages  of  10  and  14  years 
was  made  a  misdemeanor  punishable  by  fine 
of  not  less  than  $50  nor  more  than  $500,  to 
which  could  be  added  imprisonment  In  the 
county  jail  for  six  months.  The  last-named 
act  being  passed  subsequent  to  the  20th  day 
of  January,  1897,  was  by  the  terms  of  the 
act  adopting  the  Code  left  In  full  force  (see 
Act  Feb.  15,  1897),  and  was  by  the  Code  com- 
mittee inserted  In  the  Code  as  section  6448; 
but  there  appears  no  legislative  Intent  that  It 
should  operate  to  repeal  section  5447  in  toto. 
The  two  sections  standing  together  in  the 
Code  are  Inconsistent  in  respect  only  of  cases 
where  the  age  of  the  girl  who  is  the  subject 
of  the  offense  is  between  10  and  14  years. 
They  must  be  construed  together,  and  effect 
must  be  g;lven  to  both  so  far  as  they  are  con* 
sistent,  and,  so  construed,  it  appears  that  sec- 
tion 5447  Is  by  the  other  section  named  re- 
stricted In  Its  operation  to  cases  where  such 
age  Is  not  exceeding  10  years.  The  second 
count  of  the  indictment  In  describing  the  age 
of  the  girl  as  under  14  years,  without  averring 
whether  it  was  over  or  under  10  years,  was 
uncertain  as  to  which  offense  was  Intended  to 
be  charged.  It  was  not  demurred  to,  bow- 
ever,  and  there  was  no  motion  to  quash.  The 
first  count  contained  a  separate  and  sufficient 
charge  of  rape. 

As  to  the  evidence,  the  bill  of  exceptions 
contains  only  the  following  statement:  "The 
evidence,  without  conflict,  showed  that  the  of- 
fense, if  committed,  was  committed  in  Elmore 
county,  in  May,  1898.  There  was  evidence 
tending  to  show  the  guilt  of  the  defendant, 
and  evidence  tending  to  show  his  Innocence, 
under  either  cotmt  of  the  Indictment.  The 
evidence,  without  conflict,  showed  that  the  fe- 
male named  In  the  Indictment  was  11  years 
old  on  the  22d  of  September,  1898."  Under 
such  condition  of  the  pleading  and  proof,  a 
conviction  might  well  have  been  had  of  the 
crime  of  rape;  and  the  case  falls  within  the 
general  rule  that  where  there  Is  a  good  and 
a  bad  count  In  an  Indictment,  and  when  the 
Jury  are  not  required  to  specify  as  to  which 
count  their  finding  Is  bad,  a  general  verdict 
of  conviction  will  be  referred  to  the  good 
count,  and  a  general  Judgment  rendered  there- 


on is  not  reversible  error.  1  BIsh.  Cr.  Ptqc.  f 
1015;  Tamer  t.  State,  40  Ala.  21;  Montgom- 
ery V.  State,  Id.  684;  Shaw  ▼.  State,  18  Ala. 
547;  Hudson  v.  State,  34  Ala.  253.  It  Is  not 
shown  by  the  record  that  there  was  any  evi- 
dence Introduced  on  the  trial  tending  to  show 
consent  on  the  part  of  the  girl,  and  for  all 
that  appears  charges  1  and  2  asked  by  the 
defendant  were  abstract  In  respect  of  such 
consent  For  that  reason.  If  for  no  other,  it 
cannot  be  seen  that  there  was  error  in  the 
refusal  of  those  charges.  The  motion  to 
quash  the  renlre  was  without  merit.  There 
was  no  error  In  overruling  the  motion  to  have 
the  Juror  Herron  brought  from  the  considera- 
tion of  another  unfinished  case,  to  be  passed 
upon  as  a  juror  for  the  trial  of  this  case.  Dor- 
sey  v.  State,  107  Ala.  157,  18  South.  100;  Cole 
T.  State,  105  Ala.  76,  16  South.  762.  The 
Judgment  of  the  drcult  ooort  will  be  affirmed. 


MEMORANDUM  DEdSIONa 


AHLRICHS  V.  STATE.  (Supreme  (3onrt  of 
Alabama.  Feb.  9,  1889.)  Appeal  from  circuit 
court,  Collman  county;  H.  C.  Speake,  Judge. 
T.  M.  Wilhite,  for  appellant.  CharleB  O.  Brown, 
Atty.  Gen.,  for  the  State.  The  appellant  was  in- 
dicted, tried,  and  convicted  for  an  assault  with  a 
■tick.    Xbe  Judgment  of  conviction  waa  aflBinned. 

ALLISON  ▼.  STATE.  (Supreme  Court  of 
Alabama.  Jan.  11,  1899.)  Appeal  from  circuit 
court.  Walker  county;  Thos.  R.  Roulhac,  Judge. 
Coleman  &  Bankhead,  for  appelant.  William  0. 
Fitts,  Atty.  Gen.,  for  the  State.  The  appellant 
was  indicted  and  tried  for  murder,  was  convict- 
ed of  murder  in  the  second  degree,  and  sentenced 
to  the  penitentiary  for  10  years.  The  judgment 
of  conviction  is  revenied  for  errors  committed  by 
the  trial  court  in  its  oral  charge  to  the  jm?  and 
in  the  refusal  of  some  of  the  charges  requested 
by  the  defendant. 


BUCHANAN  v.  STATE.  (Supreme  C!onrt  of 
Alabama.  Jan.  11,  1899.)  Appeal  from  dty 
court  of  Montgomery;  A.  D.  Sayre,  Judge. 
Charles  6.  Brown,  Atty.  Gen.,  for  the  State. 
The  appellant  was  indicted  and  tried  for  murder, 
was  convicted  of  manslaughter  in  the  first  de- 
gree, and  sentenced  to  the  penitentiary  for  five 
years.  On  the  trial  a  witness  was  asked  to 
state  whet  was  the  general  character  of  the  de- 
fendant upon  information  obtained  by  him  as  to 
It,  after  the  commission  of  the  offense  with 
which  be  was  charged.  Held  by  this  court  that 
the  trial  court  properly  refused  to  allow  the  in- 
troduction of  this  testimony.  Griffith  v.  State, 
90  Ala.  583,  8  South.  812.  The  judgment  of  the 
trial  court  is  affirmed. 


BUTLER  V.  STATE.  (Supreme  C!onrt  of  Al- 
abama.  Jan.  12,  1899.)  Appeal  from  city  court 
of  Montgomery;  A.  D.  Sayre,  Judge.  W.  W. 
Pearson,  for  appellant.  Charles  G.  Brown,  Attj'. 
Gen.,  for  the  State.  The  appellant  was  indicted 
and  tried  for  an  assault  with  intent  to  ravish, 
was  convicted  of  an  assault  and  tatteiy,  and 
sentenced  to  hard  labor  for  the  county.  The  in- 
dictment Charged  that  "Walter  Butler  did  aa- 
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unit  Delia  McCHH',  a  womani  wltlt  the  intent 
forcibly  to  raviab  her."  The  eridenee  introdu- 
ced on  the  part  of  the  state  shoired  that  the 
peraon  alleged  to  have  been  assaulted  ^as  a  girl 
11  years  of  age.  The  defendant  moved  the  court 
to  exclude  from  the  jury  all  the  testimony  on 
behalf  of  the  state,  upon  the  ground  that  there 
was  a  variance  between  the  indictment  and  the 
evidence,  in  that  the  indictment  charged  an  as- 
sault upon  Delia  McCall  "a  woman,"  and  the 
evidence  showed  withont  conflict  that  Delia  Mc- 
Call was  not  "a  woman.'"  The  court  overruled 
this  motion,  and  to  this  ruling  the  defendant 
duly  excepted.  The  defendant  asked  the  cOurt 
to  give  to  the  jury  the  following  written  charge, 
and  separately  excepted  to  the  court's  refusal 
to  give  it  as  asked:  "Unless  the  jury  believe 
from  the  evidence  that  Delia  McCall  had  reach- 
ed the  age  of  puberty,  there  can  be  no  convic- 
tion in  tnia  case."  These  two  rulings  are  the 
cnly  auestioDB  reserved  for  consideration  on  this 
ri-peal.  The  jndi^iient  is  afBrmed  on  the  au- 
thority of  Yasser  v.  State,  66  Ala.  264:  Myers 
▼.  State.  84  Ala.  12,  4  South.  281. 


CARTBB  T.  STATE.  (Supreme  Court  of 
Alabama.  Jan.  19,  1890.)  Appeal  from  city 
court  of  Montgomery;  A.  D.  Sayre,  Judge. 
Charles  O.  Brown,  Atty.  Gen.,  for  the  State. 
The  defendant  was  indicted,  tried,  and  convicted 
for  willfully  failing  and  refusing  to  work  •  {tab- 
lie  road  after  having  been  notified  to  do  so. 
The  only  question  presented  for  review  on  the 
present  appeal  wa«  the  refusal  of  the  trial  court 
to  give  the  general  affirmatiTe  charge  requested 
by  the  defendant  It  is  held  that,  as  there  was 
evidence  from  wbidi  the  inference  of  the  guilt 
of  the  defendant  might  have  been  drawn  by  the 
jury,  the  trial  court  committed  no  error  in  re- 
fusing to  give  the  general  affirmative  charge 
requested  by  the  defendant— Pellnm  t.  State,  88 
Ala.  28.  8  South.  88. 


DAVIS  T.  STATE.  (Siq>reme  Court  of  Ala- 
bama. Dea  20,  1888.)  Appeal  from  dty  court 
of  Mobile:  O.  J.  Semmes,  Judge.  William  P. 
Molett,  McCarron  &  Lewis,  and  C.  L.  Hybart, 
for  appellant.  Wm.  C.  Fitts,  Atty.  Gen.,  for 
the  State.  The  appellant  was  indicted  and  tried 
and  convicted  for  murder  in  the  first  degree, 
and  was  sentenced  to  be  hong.  The  judgment 
Is  afBrmed  on  the  authority  of  Martin  t.  State 
(Ala.)  25  South.  265. 


BTHERDIBO  t.  DRIVER.  (Supreme  Court 
of  Alabama.  Nov.  23,  1888.)  Appeal  from  cir- 
cuit court,  Lee  coun^;  J.  M.  Carmichad,  Judge. 
J.  L.  Kennedy  and  R.  B.  Barnes,  for  appellant 
Geo.  P.  Harrison  and  A.  B.  Bamett  for  ap- 
pellee. This  was  an  action  brought  by  the  ap- 
pellee against  the  appellant,  and  counted  upon 
two  notes  or  bonds.  There  were  jury  and  ver- 
dict for  the  idaintiff.  Hie  defendiant  appeals. 
The  judgment  ia  affirmed. 


HTTCKEBA  v.  SOUTHERN  BUILDING  & 
LOAN  ASS'N.  (Supreme  Court  of  Alabama. 
Feb.  0,  1899.)  Appeal  from  circuit  court,  Clay 
county;  George  E.  Brewer,  Judge.  Knox,  Bowie 
&  Dixon,  for  appellant.  Lawrence  Cooper  and 
Whitson  &  Graham,  for  appellee.  This  is  an 
action  by  the  appellant  againat  the  appellee  to 
recover  the  statutory  penalty  of  $200  for  failure 
to  enter  upon  the  margin  of  the  record  of  a 
mortgage,  after  request  in  writing,  partial  pay- 
ments on  the  mortgage  indebtedness,  as  provided 
by  section  1065,  C!ode  1886  (section  1868,  Code 
1886).  Tliere  was  judgment  for  the  defendant 
The  judgmmt  is  affirmed  on  the  authority  of 
Association  Vj  McCiants  (Ala.)  25  South.  8. 
2b  So.— 66 


Ex  parte  JOHN.  (Supreme  Court  of  'Ala- 
bama. Jan.  31,  1899.)  Petition  for  mandamos. 
Sam  Will  JchOjin  pro.  per.  Garrett  &  Under- 
wood, Lane  &  White,  and  Tillman  &  Campbell, 
for  respondent.  This  was  an  original  petition  for 
mandamus  filed  in  this  court  The  petitioner, 
claiming  to  be  the  administrator  de  bonis  non  of 
the  insolvent  estate  of  George  Lunsford,  by  ap- 
pointment of  the  probate  court  of  Jefterson  coun- 
ty, filed  his  petition  addressed  to  this  court  ask- 
ing for  the  issuance  of  a  peremptory  writ  of  man^ 
damus  to  the  chancellor  presidmg  over  the  chan- 
cery court  of  Jefferson  county,  which  court  ha4 
Jurisdiction  of  said  estate,  and  its  administration 
by  decree,  and  which  had  before,  on  application 
for  a  receiver,  made  decrees  refusing  to  admit 
the  present  petitioner,  John,  as  a  party  to  said 
proceedings  appointing  one  F.  W.  Dixon  receiver, 
requiring  said  chancellor  to  vacate  and  net  aside 
said  decrees  refusing  to  admit  the  petitioner  to 
be  a  party  to  said  cause,  and  commanding  the 
chancellor  to  recognize  him  as  the  administrator 
de  bonis  non  of  the  estate  of  George  Lunsford, 
deceased.  The  writ  of  mandamus  waa  awarded 
on  the  authority  of  Lunsford  v.  Lunsford  (Ala.) 
26  Sooth.  171. 


KIBKLAND  v.  SOUTHEHN  BUILDING  & 
LOAN  ASS'N.  (Supreme  Court  of  Alabama. 
Jan.  11,  1889.)  Appeal  from  circuit  court,  Pike 
county;  J.  W.  Foster.  Judge.  Sollie  &  Kirk- 
land,  for  appellant.  E.  R.  Brannen,  for  appellee. 
This  action  was  brought  by  the  appellant  against 
the  am)ellee  to  recover  the  statutory  penalty  of 
9200  for  the  failure  of  the  defendant,  as  mort- 
ragee,  to  enter  on  the  margin  of  the  record  of 
uie  mortgage  the  fact  of  the  payment  or  satisfac- 
tion thereof,  more  than  three  months  after  re- 
?iuegt  in  writing  so  to  do.  There  was  judgment 
or  the  defendant.  The  plaintiff  appeals.  The 
jndgmeut  is  affirmed  on  the  authon&  ot  Asso- 
ciadon  T.  McCanU  (Ala.)  25  South.  8. 


IiANGSTON  et  al.  t.  IRON  BELT  MER- 
CANTILE CO.  (Supreme  Court  of  Alabama. 
Nov.  28,  1888.)  Apmal  from  dty  court  of  An- 
niston;  Jamee  W.  Xapsley,  Judge.  John  B. 
Knox,  for  appellanta.  BlackwellA  Keith,  for 
appellee.  This  was  an  action  brought  by  the 
appellee,  the  Iron  Belt  Mercantile  Company, 
against  the  appellanta,  Langston  &  Woodson,  to 
recover  property  sold  by  the  plaintiff  to  the  de- 
fendants.   l%ere  was  judgment  for  the  plaintiff, 


and  the  defendants  appeaT 
firmed. 


The  judgment  is  af- 


LAWSON  T.  STATE.  (Supreme  (Jourt  of 
Alabama.  Feb.  8,  1899.)  Appeal  from  criminal 
court.  Pike  county;  E.  B.  Wijkerson,  Judge. 
Chas.  G.  Bi^wn,  Atty.  Gen.,  for  the  State.  The 
appellant  was  indicted,  tried,  and  convicted  for 
an  assault  and  battery.  Tlie  judgment  entry  of 
conviction  and  sentence  in  this  case  shows  that 
the  defendant  was  by  the  verdict  of  the  jury 
found  guilty  of  the  charge  against  him,  and  a  fine 
of  one  cent  was  assessed.  The  fine  and  costs 
not  being  paid,  and  no  judgment  being  confessed 
therefor,  the  judgment  and  sentence  of  the  court 
was  "that  the  defendant  be  confined  at  hard  la- 
bor for  the  county  for  a  term  of  ten  days  to 
pay  the  fine  of  one  cent  and  three  hundred  and 
four  days  to  pay  the  costs;  in  all  three  hundred 
and  fonrteen  days.  Term  at  hard  labor  begins 
July  9th,  "98,  and  ends  May  19th,  '98."  The 
court  holds  that  by  reference  to  the  date  men- 
tioned for  the  term  at  hard  labor  to  begin,  to- 
gether with  its  duration,  which,  by  the  judgment, 
IS  fixed  at  314  days,  it  appears  certain  that  the 
term  ends  May  19,  1899,  instead  of  1^8,  and 
therefore  the  clerical  mistake  of  writing  '"98" 
for  '"99,"  in  specifying  the  year  in  wmch  the 
term  ends,  is  self-correcting,  meaning  1899.  Ttia 
appeal  is  taken  without  any  question  having  been 
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reoerred  hr  Mil  of  ezeeptlonB,  wlthoat  anjr  rnling 
npon  demurrer  or  motion,  and  without  any  error 
apparent  upon  the  record  of  which  the  defendant 
can  complain.  The  judgment  is  therefore  af- 
firmed. 


McQueen  t.  state.  (Supreme  Court  of 
Alabama.  Jan.  0,  1899.)  Apmal  from  circuit 
court  Lowndes  county;  John  R.  Tyson,  Judge. 
Charles  G.  Brown,  Atty.  Gen.,  for  the  State. 
The  appellant  was  indicted  and  tried  for  murder, 
was  convicted  of  mutder  in  the  second  degree, 
and  sentenced  to  the  penitentiary  for  20  years. 
The  appeal  is  dismissed,  no  question  being  reserv- 
ed for  the  considerqtion  of  ttus  court. 


MOOKB,    KIRKLAND    &   CO.    T.    BYRD. 

(Supreme  Court  of  Alabama.  Jan.  18,  18800 
Appeal  from  circuit  court.  Dale  county;  J.  W. 
Foster,  Judge.  A.  A.  Wiley  and  Cbas.  Wilker- 
son,  for  appellants.  H.  L.  Martin  and  Sollie  & 
Kirkland,  for  appellee.  This  action  was  brought 
by  the  appellants  against  the  appellee,  A.  B. 
Byrd,  and  the  sureties  on  his  oSicial  bond,  as 
sheriff,  to  recover  for  the  alleged  breach  of  said 
bond.  On  the  trial  of  the  case  there  was  a  judg- 
ment in  favor  of  the  defendants.  The  plaintiffs 
appeal.    The  judgment  is  affirmed. 


NEW  YORK  STEAM  DYE  WOEKS  v. 
FRAZIER.  (Supreme  Court  of  Alabama.  Feb. 
11,  18990  Appeal  from  city  court  of  Birming- 
ham; W.  W.  Wilkerson,  Judge.  James  A. 
Mitchell,  for  appellant.  R.  B.  Evans,  for  ap- 
pellee. TUs  was  a  statutory  trial  of  the  right 
of  property.  The  appellant  brought  an  action 
agamst  one  W.  S.  Wheeles  as  his  tenant,  to 
recover  rent  due,  and  levied  the  attachment  up- 
on certain  property  in  said  storehouse  occupied 
by  the  defendant,  and  upon  the  levy  of  the  writ 
of  attachment  upon  the  property  the  appellee,  Z. 
D.  Frazler,  interposed  his  claim  thereto.  There 
wag  judgment  in  said  court  in  favor  of  the 
daimant  and  the  plaintiff  appeals.  The  mate- 
rial, and  practically  the  only,  question  in  the 
case,  as  presented  on  this  appeal,  is  as  to  wheth- 
er the  property  levied  upon  was  subject  to  the 
landlord's  lien  for  rent  The  evidence  shows 
without  conflict  that  the  plaintiff  rented  from 
the  defendant  a  storeroom  in  which  he  carried  on 
a  small  mercantile  business;  that  the  original 
stock  was  furnished  to  the  defendant  by  the 
claimant  in  the  following  manner:  The  defend- 
ant being  in  needy  circumstances,  the  claimant, 
desiring  to  aasist  nim  in  some  way,  told  the  de- 
fendant to  select  his  stock  of  coffees,  teas,  etc., 
and  that  he  (the  claimant)  would  pay  for  them, 
and  the  defendant  could  have  all  of  the  profits  of 
the  businees,  and  in  this  way  get  a  start  in  Ufe. 
The  defendant  made  the  selection,  bought  the 
goods  In  his  own  name,  and  carried  the  bills  to 
the  claimant,  who  m.re  the  defendant  the  money 
to  pay  for  them,  uaimant  never  saw  the  goods, 
and  out  of  the  proceeds  of  the  sale  the  defendant 
lived,  and  occasionally,  from  the  proceeds,  re- 
plenished the  stock.  The  defendant  carried  on 
nis  business  In  the  name  of  the  New  Orleans 
Spice  Company,  he  alone  constituting  the  com- 
pany. Both  the  claimant  and  defendant  testi- 
fied that  there  was  no  partnership  existing  be- 
tween them,  nor  was  there  any  agency.  It  is 
shown  that  the  claimant  knew  of  the  rental  of  the 
storehouse  from  the  plaintifl  by  the  defendant, 
and  of  the  name  in  which  the  defendant  was 
carrying  on  the  business.  The  plaintiff  had  no 
knowledge  or  notice  of  the  manner  in  which  the 
eoods  were  purchased  by  the  defendant,  nor  of 
tne  arrangements  between  the  defendant  and 
the  claimant  The  defendant  testified  that  he 
did  not  borrow  the  money  from  the  claimant 
but  that  the  goods  were  bought  by  the  claimant 
in  order  to  help  the  defendant.  The  court  holds 
that  under  the  foregoing  facts  there  is  no  doubt 
that  the  property  levied  upon,  which  was  in  the 


storehouse  rented  by  Hie  dtfendant  from  tit* 
plaintiff,  was  subject  to  the  landlord's  lien  for 
rent,  and  that,  therefore,  the  affirmative  cha^ 
requested  by  the  plaintiff  should  have  been  giv- 
en. The  judgment  of  the  d^  court  is  reversed, 
and  the  cause  remanded. 


NOBLE  T.  CAMPBELL.  (Supreme  Court  of 
Alabama.  Feb.  9,  1899.)  Appeal  from  circuit 
court  Colbert  county;  R.  H.  Wilhoyte,  Judge. 
Thos.  B.  Roulhac,  J.  H.  Nathan,  and  Gunter  & 
Gunter,  for  appellant  Isaac  Orme  and  Kirk 
&  Almon,  for  appellee.  This  was  a  statutory  ac- 
tion of  ejectment,  brought  by  the  appellees 
against  the  appellants.  The  case  is  substantially 
the  same  as  when  here  on  former  appeal.  Camp- 
beU  V.  Noble,  110  Ala.  382,  19  South.  28.  The 
question  now  presented  is  as  to  the  (juantum  of 
plaintiff's  recovery,  which  was  not  involved  on 
the  former  appeal.  It  is  this:  "The  mother  of 
Elizabeth  Winter  was  the  daughter  of  the  tes- 
tator. She  survived  Elisabeth,  and  conveyed  her 
interest  in  this  land  to  the  defendant  If  she 
had  an  estate  in  fee  at  all,  it  was  on  one-fifth 
of  an  one-half  undivided  interest  and  as  to  such 
interest  plaintiff  was  not  entitled  to  recover,  as 
she  did  in  the  court  below."  The  court  holds 
that  she  had  such  interest.  Therefore  the  judg- 
ment of  the  circuit  court  is  modified  so  as  to 
limit  the  plaintiff's  recovery  to  a  nine-tenths  un- 
divided interest  in  the  lands  sued  for.  The  judg- 
ment is  thus  modified  and  affirmed. 


ODAM  V.  STATE  (Supreme  Court  of  Ala- 
bama. Jan.  19.  1890.)  Appeal  from  Conecuh 
county  court;  F.  J.  Dean,  Judge.  J.  F.  Jones, 
for  amwllant  Clharles  O.  Brown,  Atty.  Gen., 
for  the  State.  The  appellant,  Charles  Odam, 
filed  his  petition  for  habeas  corpus  addressed  to 
the  judge  of  the  county  court  asking  for  his  re- 
lease from  imprisonment  by  virtue  of  a  mittimus 
issued  by  the  justice  of  the  peace  after  a  prelim- 
inary trial  of  the  petitioner  on  a  charge  of  an 
assault  with  intent  to  murder.  The  judge  de- 
clined to  discharge  the  petitioner,  and  upon  this 
judgment  the  petitioner  appeals.  It  is  shown  by 
the  bill  of  exceptions  on  this  appeal  that  on  the 
hearing  of  the  petition  the  evidence  offered  by 
the  petitioner  had  no  reference  to  the  charge  of 
assault  with  intent  to  murder,  but  was  intro- 
duced for  the  purpose  of  showing  that  the  peti- 
tioner did  not  kill  another  and  different  person 
five  days  later.  The  state  relied  upon  the  com- 
mitment as  showing  a  prima  facie  case  against 
the  discharge  of  the  petitioner  for  the  alleged 
offense  of  an  assault  with  intent  to  murder.  To 
overcome  this,  the  prisoner  introduced  evidence 
which  has  been  referred  to  above,  and  which  Uie 
court  holds  was  totally  irrelevant  to  the  offense 
with  which  he  was  charged.  It  is  held  by  this 
court  that  the  judge  properly  refused  to  discharge 
the  petitioner  on  the  evidence  introduced  by  him. 
Hie  judgment  is  affirmed. 


PENNEY  V.  BUSTER  et  al.  (Supreme  C!ourt 
of  Alabama.  Oct.  29,  1886.)  Appeal  from  chan- 
cery court,  Lawrence  county;  William  H.  Simp- 
son, Chancellor.  Speake  &  Bnssell,  for  appel- 
lant. James  H.  Branch,  for  appellees.  The  bill 
in  this  case  was  filed  by  the  appellant  against  the 
appellees,  and  sought  to  have  set  aside  and  an- 
nulled a  conveyance  of  land  made  by  the  defend- 
ant Samuel  M.  Buster  to  his  co-defendants,  who 
were  his  brother  and  sister,  upon  the  ground  that 
said  conveyance  was  made  for  the  purpose  of 
hindering,  delaying,  or  defrauding  the  complain- 
ant in  the  collection  of  his  debt  On  the  final 
submission  of  the  cause  on  the  pleadings  and 
proof  the  chancellor  rendered  a  decree  adjudging 
that  the  complainant  was  not  entitled  to  the  re- 
lief prayed  for,  and  ordering  his  bill  dismissed. 
From  this  decree  the  complainant  appeals,  and 
assigns  the  rendition  thereof  as  error.  The  court 
holds  that  the  facts  in  the  case  show  that  the 
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complainant  bad  not  made  out  his  case,  and  that 
the  defendants  proved  that  the  tranBactlon  be- 
tween them  wu  a  valid  one.  Tbe  decree  is  af- 
firmed. 


RAT  T.  STATE.  (Supreme  Oonrt  of  Alabama. 
May  18,  1809.)  Appeal  from  circuit  court.  Mor- 
gan  county;  H.  C.  Speake,  Judge.  Arthur  L. 
Brown,  for  appellant.  Chas  G.  Brown,  ■  Atty. 
Gen.,  for  the  State.  The  appellant  was  indict- 
ed, tried,  and  convicted  for  obtaining  property 
under  false  pretenses.  The  judgment  of  eonvic- 
tion  is  affirmed. 


Bx  parte  REID,  MUBDOCK  &  CO.  (Su- 
preme Oourt  of  Alabama.  Jan.  31,  1899.)  Wil- 
liam K.  Brown  and  Sam  Will  John,  for  petition- 
er. This  was  an  original  petition  filed  in  this 
court  asking  for  the  issuance  of  a  writ  of  man- 
damus addressed  to  A.  A.  Coleman,  judge  of  th« 
Tenth  judicial  circuit,  requiring  him  to  enter 
judgment  by  default  in  favor  of  the  petitioner. 
The  facts  in  this  case,  so  far  as  they  relate  to 
the  grounds  upon  which  the  writ  of  mandamus 
is  aRhed.  are  substantially  the  same  as  those  set 
out  in  the  case  of  Ex  parte  Scudder-Gale  Grocer 
Co.  (Ala.)  25  South.  44,  and  on  the  authority  of 
that  case  the  application  for  mandamus  was  de- 
nied. 


ROTINDTREE  v.  STATE.  (Supreme  Court 
of  Alabama.  Feb.  11,  1899.)  Appeal  from  Sum- 
ter county  court;  W.  R.  De  Loach,  Judge. 
Smith  &  Harkness,  for  appellant.  Charles  G. 
Brown,  Atty.  Gen.,  for  the  State.  The  appellant 
was  indicted,  tried,  and  convicted  for  the  lar- 
ceny of  2>;^  pounds  of  meat,  of  the  value  of  25 
cents.  On  the  trial  the  defendant  interposed  the 
plea  of  former  acquittal,  in  which  he  set  forth 
tliat  at  the  prior  term  of  the  county  court  she 
Iiad  been  arraigned  and  tried  before  a  jury  of 
12  men  on  the  charge  of  petit  larceny,  and  that 
at  said  trial  the  evidence  for  the  state  disclosed 
the  fact  that  there  was  a  variance  between  the 
allegations  and  the  proof,  and  the  defendant  was 
disdoarged  on  motion  of  her  attorneys;  that  in 
the  present  prosecution  she  is  accused  of  larceny, 
which  is  based  on  the  same  transaction  as  the 
former  prosecution,  and  is  the  same  offense  for 
wliidi  she  was  formerly  tried;  and  the  evidence 
nelied  upon  to  convict  the  defendant  in  this  case 
is  the  same  as  tliat  which  was  adduced  on  the 
former  trial.  I%e  evidence  in  the  case  proved 
the  allegations  of  tills  plea,  but  the  trial  court 
refused  to  give  the  general  affirmative  charges 
requested  by  the  defendant.  On  the  present  ap- 
peal this  court  holds  that  the  greneral  charge 
asked  by  the  defendant  should  have  been  given. 
Tlie  judgment  of  conviction  is  reversed,  and  the 
defendant  discharged. 


SMITH  et  al.  t.  OLIVER.  (Supreme  Court 
of  Alabama.  Jan.  31,  1889.)  Appeal  from  chan- 
cery court,  Tallapoosa  county;  J.  R.  Dowdell, 
Chancellor.  Tbos.  L.  Bulger,  James  W.  Stroth- 
er,  and  John  A.  Terrell,  for  appellants.  Garrett 
&  Lackey,  for  apprilee.  The  bill  in  this  case 
was  filed  by  the  appellee,  S.  J.  Oliver,  against 
the  appellants,  and  prayed  for  the  foreclosure  of 
two  certain  mortgages  described  in  said  bill,  and 
made  a  part  thereof  as  exhibits,  and  which  were 
alleged  to  have  been  existing  liens  on  the  proper- 
ty conveyed  therein  at  the  time  the  defendant 
Rowe  sold  said  property  to  the  defendant  Smith. 
On  the  final  submission  of  the  cause  on  the 
pleadings  and  proof,  the  chancellor  rendered  a  de- 
cree granting  the  relief  prayed  for.  From  this 
decree  the  defendants  appeal,  and  assign  the  ren- 
dition thereof  as  error.  The  decree  of  the  chan- 
cellor is  affirmed. 


WAIiDBN  V.  SINGER  MFG.  00.  (Supreme 
CJourt  of  Alabama.  Jan.  17,  1899.)  Appeal 
from  circuit  court,  Cherokee  county;  Ge<»ge  B. 
Brewer,  Judge.  Carden  &  Daniels,  for  appel- 
lant. Burnett  &  Culli,  for  appellee.  This  action 
was  brought  by  the  appellee  against  the  appel- 
lant to  recover  damages  for  the  alleged  breach 
of  a  bond  given  by  Eliza  Walden,  as  the  adminis- 
tratrix of  the  estate  of  Joe  A.  Walden,  deceased. 
The  only  assignments  of  error  are  based  upon 
the  judgment  of  the  circuit  court  in  overruhng 
the  defendant's  demurrers  to  the  plaintiff's  com- 
plaint. The  appeal  is  taken  in  the  name  of  all 
of  the  defendants  jointly,  and  there  is  a  joint  as- 
signment of  errors  in  the  name  of  all  of  the  de- 
fendants. Three  of  the  defendants  file  no  demur- 
rers. The  court  holds  that  the  ruling  of  the 
conrt  upon  the  demurrers  of  the  other  defend- 
ants gives  no  ground  of  complaint  to  the  three 
defendants  who  file  no  demurrers,  and  that 
therefore,  not  being  prejudicial  as  to  them,  and 
they  having  joined  in  the  assignments  of  error, 
this  court  will  not  consider  the  same.  Rudulph 
V.  Brewer,  96  Ala.  189,  11  South.  314,  Kimbrell 
T.  Rogers,  90  Ala.  33.*),  7  South.  241;  Hillens  v. 
Brinsfield,  113  Ala.  304,  21  South.  208:  Orton 
V.  Tilden,  110  Ind.  131,  10  N.  B.  936.  The  judg- 
ment is  affirmed. 


WEBB  T.  STATE.  (Supreme  Court  of  Ala- 
bama. Jan.  12,  1899.y  Appeal  from  circuit 
court.  Walker  county;  James  J.  Banks,  Judge. 
William  C.  Fitts,  Atty.  Gen.,  for  the  State.  Bie 
appellant  was  indicted,  tried,  and  convicted  of 
murder  in  the  first  degree,  aiid  sentenced  to  the 
Iienitentiary  for  life.  The  judgment  of  convic- 
tion is  affirmed. 


WEBDEN  et  al.  t.  BROWN  et  al.  (Supreme 
Conrt  of  Alabama.  Jan.  19,  1899.)  Appeal 
from  chancery  court,  Barbour  counly;  G.  L. 
Comer,  Special  Chancellor.  P.  B.  McKenzie  and 
S.  H.  Dent  Jr^  for  appellants.  A.  A.  Evans, 
for  an>ellees.  The  bill  in  this  case  was  filed  l^ 
the  appellees  as  transferees  to  enforce  a  ven- 
dor's lien  on  certain  lands  described  in  the  bill. 
The  appellee  Nancy  A.  Brown  purchased  lands 
from  one  M.  R.  Hill  on  December  28,  1888,  and 
agreed  to  pay  therefor  16  bales  of  lint  cotton 
weighing  500  ponnds  eadi,  in  four  annual  and 
equal  payments,  beginning  October  1, 1889.  The 
contract  for  such  payment  was  in  writing,  and 
duly  transferred  to  the  complainants.  All  the 
payments,  save  the  four  bales  due  October  1, 
iSb/2,  were  made.  After  the  iKirchase  of  the 
lands,  said  Nancy  A.  Brown  executed  to  the 
Edinburgh-Lend  Mortgage  Company,  Limited,  a 
mortgage  to  secure  the  loan,  and  to  the  Loan 
Company  of  Alabama  a  mortgage  to  secure  tilie 
payment  of  commissions  for  obtaining  said  loan. 
These  mortgages  were  jointly  foreclosed,  and  the 
defendant  (zeor^  M.  Forman  became  the  pur- 
chaser with  notice,  given  at  the  sale,  of  the  ex- 
istence of  said  vendor's  lien.  There  was  a  de- 
cree pro  confesso  against  Brown,  and  upon  the 
final  submission  of  the  cause  on  the  pleadings 
and  proof  the  chancellor  held  that  the  complain- 
ants were  not  entitled  to  the  relief  prayed  for, 
and  rendered  a  decree  accordingly.  Ttxe  only  in- 
quiry in  the  case  is  as  to  whether  or  not  the 
corporation  had  notice  of  the  existence  of  said 
vendor's  lien  at  the  time  of  or  before  the  execu- 
tion of  the  mortgages.  The  decree  is  reversed, 
and  one  here  rendered  granting  the  complainants 
the  relief  prayed  for. 


ALBRISON  et  al.  v.  HAGBBMAN  et  al. 

Supreme  Court  of  Florida.  April  13,  1898.) 
Srror  to  circuit  court.  Holmes  county;  William 
D.  Barnes,  Judge.  Daniel  Campbell,  for  plain- 
tiffs m  error.  W.  O.  Butler,  for  defendants  m  er- 
ror.   This  action  was  brought  by  C.  W.  Hager- 
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man  and  others  against  7.  A.  Albrison  and  oth- 
en.  Tbere  was  }adgment  tor  the  plaintiffs,  and 
the  defendants  bring  error.  Dismissed  because 
no  properly  certified  transcript  of  record  has  been 
filed. 


ALBRITTON  t.  PATR  (Supreme  Oonrt  of 
Florida.  Feb.  8,  1898.)  Appeal  from  circuit 
court.  Folk  county;  Barron  Phillips,  Judge. 
Wilson  &  Wilson,  for  appellee.  The  bill  in  thig 
cause  was  filed  by  Owen  3.  Pate  against  John 
L.  Albritton.  Tliere  was  decree  for  the  com- 
plainant, and  the  defendant  appeals.  Dismissed 
on  motion  of  counsel  for  appellee. 


AliLEN  et  al.  v.  PUTNAM  NAT.  BANK  OP 
PALATKA.  (Supreme  Court  of  Florida.  March 
4,  1898.)  Error  to  circuit  courtiDuval  county; 
Rhydon  M.  Call,  Judge.  W.  P.  Ward,  for  plain- 
tiffs in  error.  Fletcher  &  Wurts.  for  defendant 
in  error,  lliis  action  was  brought  by  the  Put- 
nam National  Bank  of  Palatka  against  Thomas 
L.  Allen  and  others.  Tbere  was  jnd|rment  tor 
the  plaintiff,  and  the  defendants  bring  error. 
IMsmlssed  on  pnecipe  of  connsel  for  pialntiffa 
in  error. 


ANOAS  et  al.  t.  OVERSTRBET.  (Supreme 
Court  of  Florida.  July  12,  1898.)  Error  to  cir- 
cuit court,  Dttval  county;  Rhydon  M.  Call, 
Judge.  Geo.  P.  Ranu'  and  John  T.  Walker,  fcH: 
idaintiffa  in  error.  W.  B.  Young,  tor  defendant 
In  error.  This  action  was  brought  by  Walter 
Overstreet  against  William  Moore  Angaa  and 
Charles  H.  Booker.  There  was  judgment  for 
the  plaintiff,  and  the  defendants  bring  error. 
Dismissed  on  motion  of  counsel  for  defendant  in 
error. 


ATLANTIC,  &  B.  &  G.  ET.  CO.  t.  SOUTH 
FLORIDA  R.  CO.  et  al.  (Supreme  Court  of 
inorida.  March  22,  189S.)  Appeal  from  circuit 
conrt,  Alachna  county;  Rhydon  M.  Call,  Judge. 
R.  H.  Liggett,  for  appellant  Syd.  L.  Carter,  for 
appellees.  Tlie  bill  In  this  cause  was  filed  by  the 
Atlantic,  Snwannee  Rirer  &  Onlf  Railway  C<«n- 
pany  ai^nst  South  Florida  Railroad  Company 
and  others.  There  was  decree  for  the  defendants, 
and  the  complainant  appeals.  Dismissed  on  mo- 
tion of  connsel  for  appellees. 


BAKER  y.  TUCKER  et  ax.*  (Sopreme 
Court  of  Florida.  Jnly  26,  1896.)  ApDeal  frmn 
circuit  conrt,  Hernando  county;  WuUam  A. 
Hocker,  Judge.  J,  0.  Dayant/ for  appellant. 
W.  S.  Jennings,  for  appellees.  The  bill  in  this 
cause  was  filed  by  James  F,  Tacker  and  wife 
against  Parthonia  A.  Baker.  There  was  decree 
for  the  complainants,  and  the  defendant  appmla. 
Dismissed  on  motion  of  connsel  for  appellees. 


BARNETT  et  aL  v.  CONANT  et  aL  (So- 
preme Court  of  Florida.  Feb.  9,  1898.)  Error 
to  circnit  court,  Dnral  county;  Rhydon  M.  Call, 
Jndge.  Adams  &  L'Engle  and  Cooper  &  Cooper, 
for  plaintiffs  in  error.  D.  U.  Fletcher  and  H.  B. 
Philips,  for  defendants,  in  errM.  This  action 
was  bronght  by  W.  B.  Bamett  and  another 
against  Mia  J.  Conant  and  others.  There  was 
judgment  for  the  defendants,  and  the  plaintifEs 
bring  error.  Dismissed  on  motion  of  counsel  for 
defendants  in  error. 


BERTOLA  et  al.  v.  NATIONAL  BANK  OF 
JACKSONVILLE.    (Supreme  Court  of  Florida. 

1  Rehearing  denied  September  20,  1S9& 


Nor.  20,  1898.)  Error  to  drcult  eoatt  VolnsiA 
connty;  John  D.  Broome,  Jndge.  John  W. 
Price,  for  plaintiffs  in  error.  Isaac  A.  Stewart, 
for  defendant  in  error.  This  action  was  brought 
by  the  National  Bank  of  Jacksonrille  against 
O.  T.  De  G.  Bertola  and  another.  There  was 
Judgment  for  the  plaintiff,  and  the  defendants 
briiiq;  error.    Judgment  affirmed. 


BLUM  T.  VAN  HAMM  et  nx.  (Supreme 
Court  of  Florida.  April  12,  1898.)  Error  to 
circuit  court,  Duval  connty;  Rhydon  M.  Call. 
Judge.  J.  M.  Bans,  for  plaintiff  in  error.  W. 
B.  Yonng,  for  defendants  in  error.  This  action 
was  brought  br  Washington  Van  Hamm  and 
wife  against  Charles  Blum.  There  was  Judg- 
ment for  the  plaintifb,  and  the  defendant  brings 
error.  Dismissed  on  motion  of  counsel  for  de- 
fendants in  error. 


BLUM  T.  VAN  HAMM  et  ox.  (Supreme 
Court  of  Florida.  July  20,  1898.)  Error  to  cir- 
cuit court  Dnral  county;  Rhydon  M.  Call,  Judge. 
J.  M.  Barrs,  for  plaintiff  in  error.  W.  B. 
Toung,  for  defendants  in  error.  Tbis  action  was 
brought  by  W.  Van  Hamm  and  wife  against 
Charles  Blum, '  There  was  judgment  for  the 
plaintiffs,  and  the  defendant  brings  error.  Dis- 
missed on  praecipe  of  counsd  for  plaintiff  in  er- 
ror. 


BRADT  et  nz.  t.  FLORIDA  MORTG.  & 
INV.  CO.,  Limited.  (Supreme  Court  of  Florida. 
Oct.  12,  1898.)  Appeal  from  circuit  court,  Polk 
county;  Barron  Pnillira,  Judge.  J.  W.  Brady, 
for  appellants.  N.  B.  K.  Pettingill,  for  appellee. 
The  bill  in  this  cause  was  filed  by  Florida  Mort- 

fage  &  Inyestment  Company  against  J.  W. 
trady  and  wife.  There  was  decree  for  the 
complainant,  and  the  defendants  appeaL  Dis- 
missed on  motion  of  connsel  for  appellee. 


BROWARD  et  al.  r.  DAWN  et  al.  (SniNrme 
Court  of  Florida.  July  12,  1896.)  Error  to  cir- 
cuit conrt,  Dnyal  conn^;  Rhydon  M.  Call,  Judge. 
R.  H.  Liggett,  for  defendants  in  error.  This 
action  wasorought  by  W.  H.  Dawn  and  other* 
against  N.  B.  Broward  and  others.  There  was 
judgment  for  the  plaintiffs,  and  the  defendants 
bring  error.  Upon  motion  of  tlie  defendants  in 
error  to  quash  uie  writ  of  e-ror  it  appears  that 
said  writ  was  sued  out  January  13,  1886,  re- 
turnable to  the  first  day  of  the  present  (Jane) 
term,  and  that  the  plaintifCs  In  «Tor  have  failed 
to  file  any  transcript  of  the  record,  as  required  by 
statute  and  the  role  of  court.  No  cause  being 
shown  for  the  failure  to  prosecute  the  writ  of 
error  sued  out,  the  cause  will  be  docketed,  and 
the  writ  of  error  quashed,  as  being  taken  againrt 
good  faith,  and  merely  for  delay:  and  the  de- 
fendants in  error  shall  recover  of  the  plaintiffs  in 
error  the  sum  of  $25  as  damages  for  their  delay 
occasioned  by  such  writ  of  error,  besides  the  costs 
In  this  court. 


BROWN  y.  BROWN.i  (Supreme  Court  of 
Florida.  Oct  2S,  1898.)  Appeal  from  drcnit 
court,  Marion  county;  William  A.  Hocker,  Judge. 
O.  T.  Green,  for  appellant.  Anderson  &  Hocker 
and  A.  W.  CockreU  &  Son.  for.  appellee.  The 
bill  in  this  cause  was  filed  by  Abe  Brown,  as 
trustee  for  Pauline  Brown  and  others,  against 
Israel  Brown.  Tbere  was  decree  for  the  de- 
fendant, and  the  complainant  appeals.  Dismiss- 
ed, because  no  properly  certified  transcript  of 
record  has  been  filed. 


I  Petition  to  vacate  order  of 
November  i.  1898. 


dliwnlswl  denied 
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BRUSH  et  al.  t.  BROWN.  (Supreme  Conrt 
ot  Florida.  May  11,  1898.)  Appeal  from  drcntt 
court,  Duvftl  county;  Rhydon  M.  Call,  Judgew 
Margaret  A.  Brush  and  Louis  J.  Brush,  in  pro. 
per.  Stephen  E.  Foster,  for  appellee.  The  bill 
In  this  cause  yraa  filed  by  Quincy  K.  Brown 
against  Margaret  A.  Brush  and  another.  There 
was  decree  for  the  complainant,  and  the  de- 
fendants appeal.    Decree  afiBrmed. 


BURNS  &  BARCX.AT  CO.  v.  FIRST  NAT. 
BANK  OF  FLORIDA.  (Supreme  Court  of 
Florida.  May  11,  1808.)  Error  to  circuit  court, 
Duyal  county;  R.  S.  Cockrell,  Referee.  John  L. 
Doggett,  for  plaintiff  in  error.  Fletcher  & 
Wnrts,  for  defendant  In  error.  This  action  was 
brought  by  the  Bums  &  Barclay  Company 
against  the  First  National  Bank  of  Florida. 
There  was  judgment  for  the  defendant,  and  the 
plaintiff  brings  error.    Jndgment  affirmed. 


CAMP  et  al.  t.  GA  SKINS.  (Supreme  Court 
of  Florida.  Dec  3,  1898.)  Appeal  from  circuit 
court,  Alachua  county;  William  A.  Hocker, 
Judge.  Horatio  Davis,  for  appellants.  B.  C. 
F.  Sanchez,  for  appellee.  The  bill  in  this  cause 
was  filed  l^  S.  V.  Gaskins  against  B.  P.  Camp 
and  others,  There  was  decree  for  the  complain- 
ant, and  the  defendants  appeal.  Decree  afflrmed. 
TAYLOR,  C.  J.,  being  disqualified  in  this  case, 
took  no  part  in  the  consideration  thereof. 


CAMPBELL  T.  BISHOP.  (Supreme  Coort 
of  Florida.  Feb.  10^  1888.)  Error  to  drcnit 
conrt,  Hillsboro  county;  Barron  Phillips,  Judge. 
Gunby    &   Gibbons   and   William    Hunter,    for 

Slaintiff  in  error.  Shackleford  &  Pettingill,  for 
efendaat  in  error.  This  action  was  brought  by 
John  A.  Bishop  against  William  N.  Campbell. 
T^ere  was  judgment  for  the  plaintiff,  ana  the 
defendant  brings  error.  Dlsmlsaed  on  motion  of 
counsel  for  defendant  in  error. 


CABMICHAEL  et  al.  ▼.  BLUTHENTHAL 
et  al.  (Supreme  Court  of  Florida.  Jan.  9, 
1899.)  Error  to  circuit  court,  Hillsboro  county; 
N.  B.  K.  PettjpgUl,  Referee.  J.  B.  Wall  and  W. 
A.  Carter,  for  plaintiffs  in  error.  Shackleford  & 
Slmonton  and  Sparkman  &  Sparkman,  for  de- 
fendants in  error.  TUa  action  was  brought  by 
Francis  Bluthenthal  and  another,  as  plaintiffs  in 
attachment,  against  G.  A.  Carmidtael  and  an- 
other, as  claimants,  and  Thomas  V.  Cnlverhouse, 
defendant.  Tliere  was  jndgment  for  the  plain- 
tiffs, and  the  claimants  bring  error.  Jud{nnent 
affirmed. 


CITY  OF  JACKSONVILLB  v.  SHBP- 
PARD  et  ux.  (Supreme  Court  of  Florida.  Feb. 
26,  1888.)  Error  to  drcnit  court,  Duval  county; 
Rhydon  M.  Gall,  Judge.  3.  M.  Barrs,  for  plain- 
tiff in  error.  J.  J.  Holland,  for  defendants  in 
error.  This  action  was  brought  by  William  T. 
Sheppard  and  wife  against  the  dty  of  Jackson- 
Tille.  There  was  judgment  for  the  plaintiffs,  and 
the  defendant  brings  error.  Dismissed  on  prsed- 
pe  of  counsel  for  plaintiff  in  error. 


CROWD  V.  CASTELLAW  et  al.  (Supreme 
Court  of  Florida.  Not.  23,  1898.)  Error  to  dr- 
cnit court,  Duval  county;  Rhydon  M.  Call, 
Judge.  W.  B.  Owen,  for  jplaintiff  in  error.  J. 
C.  Cooper,  for  defendants  in  error.  This  action 
was  brought  by  Mary  W.  Castellaw  and  husband 
against  Edwin  S.  Crowd.  There  was  judgment 
for  the  plaintiffs,  and  the  defendant  brings  er- 
ror.   Judgment  affirmed. 


DAVIS  et  al.  t.  ADLBR.  (Supreme  Conrt  of 
Florida.  Jan.  25,  1898.)  Error  to  circuit  court. 
Baker  county;  Rhydon  M.  Call,  Judge.  F.  P. 
Fleming,  for  plaintiffs  in  error.  Bisbee  &  Rine- 
hart,  for  defendant  In  error.  This  action  was 
brought  by  Louis  A.  Davis  and  others  against 
Louis  Adler,  as  assignee  of  Eppinger  &  Russell. 
There  was  judgment  for  the  defendant,  and  the 
plaintiffs  bring  error.     Judgment  affirmed. 


DAWSON  et  al.  t.  TOWN  OF  LAKE  MAIT- 
LAND.  (Supreme  Court  of  Florida.  Nov.  28, 
1888J  Appeal  from  circuit  court.  Orange  coun- 
ty; John  D.  Broome,  Judge.  W.  R.  Anno,  for 
appellants.  The  bill  in  this  cause  was  filed  by 
Mary  P.  Dawson,  by  her  next  friend,  J.  M. 
Land,  and  her  husband,  against  the  town  of  Lake 
Maitland.  There  was  decree  for  the  defend- 
ant, and  the  complainants  appeal.  There  beine 
no  entry  of  appeal  in  the  transcript  of  record, 
and  no  citation  appearing  to  have  been  issued 
or  served  on  the  appellee,  and  the  latter  not  hav- 
ing appeared,  the  case  is  stricken  from  the  dock- 
eta  of  this  court. 


DIAL  v.  TAYLOR.  (Supreme  Court  of  Flori- 
da. Dec.  ]j3,  1888.)  Error  to  circuit  court', 
Madison  county;  John  F.  White,  Judge.  Angus 
Paterson.  for  plaintiff  in  error.  A.  H.  King  and 
Charles  B.  Davis,  for  defendant  in  error.  This 
action  was  brought  by  William  H.  Dial  against 
Mary  L.  Taylor.  There  was  judgment  for  the 
defendant,  and  the  plaintiff  takes  writ  of  error. 
Dismissed  on  motion  of  counsel  for  defendant  in 
error,  because  no  final  judgment  is  shown  in  the 
transcript  of  record. 


DISSTON  et  al.  v.  J.  B.  TYSON  OO.i  (Su- 
preme Court  of  Florida.  July  SO,  1898.)  Error 
to  drcuit  court,  Hillsboro  county;  Barron  Phil- 
lips, Judge.  Geo.  P.  Raney,  William  Hunter, 
and  Gnnoy  &  Gibbons,  for  plaintiffs  in  error. 
Shackleford  &  Pettingill,  for  defendant  in  error. 
This  action  was  brought  by  the  J.  R.  Tyson 
Ompany  against  Jacob  S.  Disston  and  others. 
There  was  judgment  for  the  plaintiff,  and  the  de- 
fendants bring  error.    Judgment  affirmed. 


DISSTON  et  al.  t.  MBINHARD  et  al.i 
(Supreme  Court  of  Florida.  July  SO,  18860  Er- 
ror to  circuit  court,  Hillsboro  county;  Barron 
Phillips,  Judge.  Geo.  P.  Raney,  William  Hunt- 
er, and  Gunby  &  Gibbons,  for  plaintifb  in  error. 
Shackleford  &  Pettingill,  for  ddendants  in  error. 
This  action  was  brought  by  Henry  Meinhard  and 
others  against  Jacob  S.  Disston  and  others. 
There  was  judgment  for  the  plaintiffs,  and  the 
defendants  bring  error.    Jndgment  affirmed. 


DREW  T,  WALLACB  et  al.  (Supreme  Ourt 
of  Florida.  June  24,  1888.)  Appeal  from  dr- 
cuit court,  Hillsboro  county;  Barron  Phillips, 
Judge.  Snackleford  &  Pettingill,  for  ai»ellant. 
William  Hunter,  for  appellees.  The  bill  in  this 
cause  was  filed  by  Hannah  H.  Drew,  by  her 
next  friend  and  husband,  John  W.  Drew,  against 
Mary  E.  Wallace  and  others.  There  was  decree 
for  the  defendants,  and  the  complainant  appeals. 
Dismissed  on  pneclpe  of  counsel  for  appeUant 


DUNCAN  V.  STRICKLAND  et  ai  (Supreme 
CJourt  of  Florida.  May  11,  1888.)  Error  to  cli^ 
cult  court,  Hamilton  county;  John  F.  White, 
Judge.  B.  B.  Blackwell,  for  plaintifl  in  error. 
Johnson  &  Johnson,   for   defendants  in  error. 

t  Rehearing  denied  December  17, 1898. 
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ma  action  was  broaght  hj  Lewla  Strickland  and 
others  against  James  M.  Duncan.  There  was 
iadgment  for  the  plaintiffs,  and  the  defendant 
brings  error.    Judgment  affirmed. 


DUPUIS  et  al.  t.  BUPrUM.  (Supreme 
Court  of  Florida.  May  11,  1898.)  Appeal  from 
circuit  court,  Marion  county;  William  A.  Hook- 
er, Judge.  Hugh  E.  Miller,  for  appellants.  The 
bill  in  this  cause  was  filed  by  Edward  M.  Buf- 
fum  against  Franklin  S.  Dupuia  and  another. 
There  was  decree  for  the  complainant,  and  the 
defendants  appeal.  Dismissed,  because  citation 
was  not  served  in  the  time  required  by  law,  and 
there  is  no  appearance  by  appellee. 


DtJVAIi  V.  METERS.  (Supreme  Court  of 
Florida.  April  13,  1808.)  Error  to  circuit  court, 
DuTal  county;  William  B.  Young,  Judge.  John 
A.  Henderson  and  John  C.  Cooper,  for  plaintiff 
in  error.  M.  C.  Jordan,  for  defendant  in  error. 
This  action  was  brought  by  Isaac  Meters  against 
H.  R.  Duval,  as  receiver  of  the  Florida  Railway 
&  Navigation  Company.  There  was  judgment 
for  the  plaintiff,  and  the  defendant  brings  error. 
Judgment  affirmed. 


FIRST  NAT.  BANK  OF  ORLANDO  et  al. 
V.  KING.  (Supreme  Court  of  Florida.  Feb.  2, 
18^.)  Error  to  circuit  court,  De  Soto  county; 
Barron  Phillips,  Judge.     Beggs  &  Palmer,  for 

Slaintiffs  in  error.  Sparkman  &  Sparkman,  for 
efendant  in  error.  This  action  was  brought 
by  the  First  Nat  Bank  of  Orlando  and  another 
against  Ziba  King.  There  was  judgment  for 
the  defendant,  and  the  plaintiffs  bring  error. 
Dismissed,  because  no  properly  certified  tran- 
script of  record  has  been  filed. 


FLORIDA  CENT.  &  P.  B.  CO.  v.  CITY  OP 
JAOKSONYILLE.  (Supreme  Court  of  Florida. 
Oct  26,  1898.)  Error  to  circuit  court,  Duval 
county;  Bhydon  M.  Call,  Judge.  John  A.  Hen- 
derson and  John  0.  Cooper,  for  plaintiff  in  error. 
This  action  was  brought  by  the  Florida  Central 
&  Peninsular  Railroad  Company  against  the  dty 
of  Jacksonville.  There  was  judgment  for  the 
defendant,  and  the  plaintiff  brings  error.  Dis- 
missed, because  there  is  no  evidence  shown  by 
the  record  that  service  has  been  made  upon  de- 
fendant in  error  of  a  scire  facias  ad  audiendum 
errores,  and  there  has  been  no  appearance  of  the 
defendant  in  error  that  could  be  held  to  waive 
such  Bcsvice. 


FLORIDA  CENT.  &  P.  R.  CO.  ▼.  FOLKS 

et  elA  (Supreme  Court  of  Florida.  Feb.  2, 
1898.)  Error  to  circuit  court  Marion  county; 
William  A.  Hocker,  Judge.  John  A.  Henderson, 
Hugh  E.  Miller,  and  L.  N.  Green,  for  plaintiff  in 
error.  R.  L.  Anderson,  for  defendants  in  error. 
This  action  was  brought  by  Mary  A.  Folks  and 
another  against  the  Florida  Central  &  Peninsu- 
lar Railroad  Company.  There  was  judgment  for 
the  plaintiffs,  and  the  defendant  brings  error, 
judgment  affirmed. 


FRAZIER  et  al.  t.  BATA.  (Supreme  Court 
of  Florida.  April  13,  1898.)  Appeal  from  cir- 
cuit courtAlachua  county;  William  A.  Hocker, 
Judge.  W.  B.  Young,  for  appellants.  R.  H. 
Liggett  tor  appellee.  The  bill  in  tliis  cause  was 
fil^  by  William  Baya,  as  assignee  of  the  Jack- 
sonville Santa  P6  Hard-Rock  Phosphate  Com- 
pany against  George  W.  Frazier  and  another. 
There  was  decree  for  the  complainant,  and  the 
defendants  appeal.    Decree  affirmed. 


1  Rehearing  denied  March  29,  1898. 


FRIER  et  al.  t.  VARN.  (Supreme  Court  of 
Florida.  March  10,  1898.)  Appeal  from  circuit 
court  Polk  countr;  Barron  Phillips,  Judge.  J. 
W.  Brady,  for  appellants.  Jefferson  Varn,  in 
pro.  per.  The  bill  in  this  cause  was  filed  by 
Georgia  V.  Frier  and  husband  against  Jefferson 
Varn,  Jerry  M.  Hayman,  and  William  O.  Hay- 
man.  There  was  decree  for  the  defendant  Jeffer- 
son Yarn,  and  the  complainants  appeal.  Dis- 
missed on  prscipe  of  counsel  for  appellants. 


GATES  et  al.  v.  GEORGIA  STATE  BUILD- 
ING &  LOAN  ASS'N  OP  SAVANNAH.  (Su- 
preme Court  of  Florida.  April  12,  1898.)  Ap- 
peal from  circuit  court,  Hilisboro  county;  Bar- 
ron Phillips,  Judge.  Shackleford  &  Pettingill, 
for  appellants.  Wall  &  Stevens  and  F.  M.  Si- 
monton,  for  appellee.  The  bill  in  this  cause  was 
filed  by  the  Georgia  State  Building  &  Loan  Asso- 
ciation of  ^vannah  against  George  M.  Gates 
and  another.  There  was  decree  for  the  com- 
plainant, and  the  defendants  appeal.  Dismissed 
on  motion  of  counsel  for  appellee. 


GAY  et  nx.  v.  WBY.  (Supreme  Court  of  Flor- 
ida. Jan.  27,  1808.)  Appeal  from  circuit  court. 
De  Soto  county;  Barron  Phillips,  Judge.  C.  W. 
Forrester,  for  appellants.  H.  J.  Spence,  for  ap- 
pellee. The  bill  in  this  cause  was  filed  by  Jacob 
Wey,  trustee  of  Eldward  M.  Earnest  against 
William  G.  Gay  and  wife.  There  was  decree  for 
the  complainant  and  the  defendants  appeal. 
Dismissed  on  prsecipe  of  counsel  for  appellants. 


GODWIN  et  al.  r.  GUY  et  al.  (Supreme 
Court  of  Florida.  Jan.  11,  1898.)  Appeal  from 
drcult  court,  Polk  county;  Barron  Phillips, 
Judge.  Sparkman  &  Sparkman  and  Wilson  & 
Wilson,  for  appellants.  Clark  &  Gibbons  and 
Hammond  &  Brady,  for  appellees.  The  bill  in 
this  cause  was  filed  by  Julia  A.  Godwin  and  hus- 
band against  Mary  (}uy,  as  executrix  of  Benja- 
min Guy,  deceased,  and  others.  There  was  de- 
cree for  the  defendants,  and  the  complainants 
appeal.  Dismissed  on  praecipe  of  counsel  for 
appellants. 


GRANTHAM  et  nz.  t.  STUART  et  al.  (Su- 
preme Court  of  Florida.  May  11,  1898.)  Ap- 
peal from  circuit  court  Lake  county;  John  D. 
Broome,  Judge.  Hugh  E.  Miller,  for  appellants. 
The  bill  in  this  cause  was  filed  by  James  Cham- 
bers Stuart  and  Richard  Heaton  Smith,  doing 
business  under  the  firm  name  of  John  Stuart  & 
Company,  of  England,  against  Daniel  Grantham 
and  wife.  There  was  decree  for  the  complain- 
ants, and  tlie  defendants  appeal.  Decree  affirm- 
ed. 


GREELEY  T.  SHINE.  (Supreme  Court  of 
Florida.  Jan.  9.  1899.)  Error  to  circuit  court 
Leon  coun^;  John  W.  Malone,  Judge.  M.  C. 
Jordan,  for  plaintiff  in  error.  T.  L.  Clarke,  for 
defendant  in  error.  This  action  was  brought  by 
Jonathan  C.  Greeley  against  Walter  N.  Siiine. 
There  was  judgment  for  the  defendant  and  the 
plaintiff  brings  error.    Judgment  affirmed. 


GREELEY  v.  WHITNER  et  al.  (Simteme 
Court  of  Florida.  June  14,  1896.)  Appeal  from 
circuit  Court,  Duval  county;  Rhydon  M.  Call. 
Judge.  Stephen  E.  Foster,  for  appellant.  R.  H. 
Liggett  for  appellees.  The  bill  in  this  cause 
was  filed  by  Jonathan  C.  Greeley  against  Wil- 
liam Marvin  Whitner  and  another.  There  was 
decree  for  the  defendants,  and  the  complainant 
appeals.  Dismissed  on  motion  of  counsel  for  ap- 
pellees. 
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GREEN  et  al.  ▼.  LOUISVUXE  TRUST  CO. 
(Supreme  Conrt  of  Florida.  Jan.  9,  1899.)  Er- 
ror to  circuit  court,  Dnral  county;  T.  M.  Day, 
Jr.,  Referee.  Walker  &  L'Engle,  for  plaintiffs 
in  error.  R.  H.  Liggett,  for  defendant  in  error. 
This  action  was  brought  by  the  LonisTille  Trust 
Company  againat  W.  C.  Oreen  and  othera. 
There  was  judgment  for  the  plaintiff,  and  the 
defendants  bring  error.    Judgment  affirmed. 


GROTHE  T.  BARGAINER,  Marshal.  (Su- 
preme Court  of  Florida.  March  1,  1898.)  Er- 
ror to  circuit  court  Marion  county;  William  A. 
Hocker,  Judge.  Hngh  E.  Miller,  for  plaintiff  in 
error.  This  action  was  brought  by  Otto  Grothe 
against  J.  E.  Bargainer,  as  marshal  of  the  city 
of  Ocala.  There  was  judgment  for  the  defend- 
ant, and  the  plaintiff  brings  error.  Dismissed, 
because  no  properly  certified  transcript  of  record 
has  been  filed. 


HATTON  T.  CITIZENS'  NAT.  BANK  OF 
PENSAOOLA.  (Supreme  Court  of  Florida. 
March  1,  1898J  Error  to  circtiit  court,  Escam- 
bia county;  "^nlliam  D.  Barnes,  Judge.  Blount 
&  Blount,  for  plaintiff  in  error.  William  Fisher 
and  E.  D.  Beggs,  for  defendant  in  error.  This 
action  was  brought  by  the  Citizens'  Nat  Bank 
of  Pensacola  against  Hugh  B.  Hatton.  There 
was  judgment  for  the  plaintiff,  and  the  defend- 
ant brings  error.  Dismissed,  because  no  final 
judgment  is  shown  by  the  transcript  of  record. 


HATTON  T.  WTLER  et  at  (Supreme  Coxat 
of  Florida.  March  1,  189a)  Error  to  circuit 
court,  Escambia  county;  William  D.  Barnes, 
Judge.  Blount  &  Blount,  for  plaintiff  in  error. 
William  Fisher  and  E.  D.  Beggs,  for  dcfeudanta 
in  error.  This  action  was  brought  by  Louis  Wy- 
ler  and  others,  doing  business  imder  the  Qrm 
name  of  Wyler,  Ackerland  &  Co.  against  Hugh 
B.  Uatton.  There  was  judgment  for  the  plain- 
tiffs, and  the  defendant  brings  error.  Dismiss- 
ed, because  no  final  judgment  is  shown  by  the 
transcript  of  record. 


HIOKBT  T.  LOCKLEAR.  (Supreme  Court 
of  Florida.  Jan.  25,  1898.)  Error  to  circuit 
<M>urt,  Lee  county;  Barron  Phillips,  Judge.  Lou- 
is A.  Hendry,  for  plaintiff  in  error.  7l?liia  ac- 
tion was  brought  by  Dennis  O.  Hickey  against 
Irrin  Locklear.  There  was  judgment  for  the 
defendant,  and  the  plaintiff  brings  error.  Judg- 
ment affirmed. 


HILLMAN  et  al.  t.  HOXSIB.  (Supreme 
C!ourt  of  Florida.  Sept  14,  1898.)  Error  to  cir- 
cuit cotirt  Marion  county;  William  A.  Hocker, 
Judge.  H.  L.  Anderson,  for  plaintiffs  in  error. 
Anderson  &  Hocker,  for  defendant  in  error. 
This  action  was  brought  by  E.  J.  Hoxsie  against 
W.  J.  Hillman  and  others.  There  was  judgment 
for  the  plaintiff,  and  the  defendants  bring  error. 
Dismissed  on  motion  of  counsel  for  defendant  in 
•error. 


HUGHES  T.  STEELE.  (Supreme  Court  of 
Florida.  Not.  29jl8.08.)  Error  to  circuit  court, 
Walton  cotmty;  William  D.  Barnes,  Judge.  C. 
J.  Perrenot  for  plaintiff  in  error.  Daniel  Camp- 
bell, for  defendant  in  error.  This  action  was 
brought  by  W.  B.  Steele  against  J.  T.  Hughes. 
There  was  judgment  for  the  plaintiff,  and  the 
defendant  brings  error.    Judgment  affirmed. 


HYDE  T.  RIOE.  (Supreme  Court  of  Florida. 
Nov.  23,  1898.)  Error  to  circuit  court  Alachua 
■county;    William  A.  Hocker,  Judge.     Horatio 


Davis  and  B.  A.  Thrasher,  for  plaintiff  in  error. 
W.  W.  Hampton,  for  ^fendant  in  error.  This 
action  was  brought  1^  W.  F.  Rice  against  Q.  W. 
Hyde,  as  administrator  of  the  estate  of  J.  B. 
Brown,  deceased.  There  was  judgment  for  the 
plaintiff,  and  the  defendant  brings  error.  Upon 
the  death  of  J.  B.  Brown  while  the  writ  of  er- 
ror was  pending  in  the  supreme  court,  the  cause 
was  revived  here  in  the  name  of  G.  W.  Hyde, 
as  administrator.     Judgment  aflSrmed. 


HYDE  et  al.  t.  RILEY  et  al.  (Supreme 
Court  of  Florida.  Jan.  9,  1899.)  Error  to  cir- 
cuit court  Duval  county;  Rhydon  M.  Call, 
Judge.  W.  H.  Baker,  for  plaintiffs  in  error.  A. 
W.  Cockrell  &  Son,  for  defendants  in  error. 
This  action  was  brought  by  William  K.  Hyde 
and  another  against  Lewis  K.  Riley  and  anoti^er. 
There  was  judgment  for  the  defendants,  andTthe 
plaintiffs  bring  error.    Judgment  affirmed. 


IVERS  T.  KEEFB,  (3hief  of  Police.  (Su- 
preme Court  of  Florida.  March  1,  1898.)  Er- 
ror to  circuit  court  Duval  county;  Rhydon  M. 
Call,  Judge.  A.  W.  Cockrell  &  Son,  for  plaintiff 
in  error.  J.  M.  Barrs,  for  defendant  in  error. 
This  action  was  brought  by  John  E.  Ivers 
against  John  Keefe,  as  chief  of  police  of  city  of 
Jacksonville.  There  was  judgment  for  the  de- 
fendant and  the  plaintiff  brines  error.  Dismiss- 
ed on  prtecipe  of  cotmsel  for  plaintiff  in  error. 


JACKSONVILLB,  T.  &  K.  W,  RT.  CO.  v. 

PERRY,  Governor,  et  aL  (Supreme  Ciourt  of 
Florida.  Feb.  9,  1808.)  Apmal  from  circuit 
court  Putnam  coun^;  Jesse  J.  Finley,  Judge. 
T.  M..  Day,  Jr.,  B.  H.  Liggett  and  J.  R.  Par- 
rott  for  appellant  Geo.  P.  Raney^or  appellees 
E.  A.  Perry  and  others.  R.  W.  &  W.  M.  Davis, 
for  appellee  Florida  Southern  Ry.  Co.  W.  A. 
Blount  for  appellee  Pensacola  &  A.  R.  Ca  P. 
W.  White,  for  appellee  Florida  Coast  Line  Canal 
&  Transp.  Co.  The  bill  in  this  cause  was  filed 
by  the  Jacksonville,  Tampa  &  Key  West  Rail- 
way Company  against  E.  A.  Perry,  Governor, 
and  others.  There  was  decree  for  the  defend- 
ants, and  the  complainant  acfieals.  Dismissed 
on  motion  of  counsel  for  appellant 


JACKSONVILLB,  T.  &  K.  W.  RY.  CO.  t. 
WILLIAMS  et  al.  (Supreme  Court  of  Florida. 
Feb.  2,  1898.)  Error  to  circuit  court,  Duval 
county;  E.  M.  Randall,  Judge.  T.  M.  Day,  Jr., 
for  plaintiff  in  error.  H.  H.  Buckman,  for  defend- 
ants in  error.  This  action  was  brought  by  Alice 
Williams  and  husband  against  the  Jacksonville, 
Tampa  &  Key  West  Raflway  Company.  There 
was  judgment  for  the  plaintiffs,  and  the  defend- 
ant brings  error.    Judgment  affirmed. 


KIRK  ▼.  SHEPPARD.  (Supreme  Court  of 
Florida.  May  11,  1898.)  Error  to  circuit  conrt, 
Elscambia  coimty;  William  D.  Barnes.  Judge, 
John  S.  Beard,  for  plaintiff  in  error.  Blount  & 
Blount  for  defendant  in  error.  This  action  was 
brought  by  William  Kirk  against  John  Shep- 
pard.  There  was  judgment  for  the  defendant, 
and  the  plaintiff  brings  error.  Dismissed  because 
there  is  no  final  judgment  certified  in  the  record 
proper. 


KIRK  T.  WELCH  et  al.  (Supreme  Court  of 
Florida.  Feb.  0,  1898.)  Error  to  clrcnit  court 
Escambia  county;  Evelyn  C.  Maxwell,  Judge. 
William  Kirk,  in  pro.  per.  Blount  &  Blount 
for  defendants  in  error.  This  action  was  brought 
by  William  Kii-k  against  California  Welch  and 
husband.  There  was  judgment  for  the  defend- 
ants, and  the  plaintiff  brings  error.  Dismissed 
on  motion  of  counsel  for  defendants  in  error. 
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ERtriiDER  ▼.  FILLER.  (Supteme  Conrt  of 
Florida.  Not.  23,  1898J  Error  to  circuit  conrt, 
Volusia  county;  John  D.  Broome,  Judge.  John 
W.  Price,  for  plaintiff  in  error.  Miller  &  Ana- 
tin,  for  defendant  in  error.  This  action  was 
brought  by  Jennie  Miller,  by  her  next  friend 
WUIiam  R.  Fitts,  against  John  C.  Krulder. 
There  was  judgment  for  the  plaintiff,  and  the  de- 
fendant brings  error.     Judgment  affirmed. 


liAND-MORTGAQH  BAJjOSi  OF  FLORI- 
DA Limited,  OF  ENGLAND,  et  al.  t. 
BROWN.  (Supreme  Court  of  Florida.  Jan. 
9,  1899.)  Appeal  from  circuit  court,  Marion 
county;  William  A.  Hocker,  Judge.  W.  B. 
Owen  and  Hugh  E.  Miller,  for  appellant  The 
bill  in  this  cause  was  filed  by  Charles  M.  Brown 
against  the  Land-Mortgage  Bank  of  Florida, 
Limited,  of  Blngland,  and  19  others.  There  was 
decree  for  the  complainant,  and  the  defendants 
appeal.  Subsequently,  on  application  of  the 
Land-Mortgage  Bank  of  Florida,  Limited,  of 
England,  an  order  of  severance  was  made  aa  to 
the  other  defendants.    Decree  affirmed. 


LB\T  T.  SIMMONS.  (Supreme  Oonrt  of 
Florida.  May  10,  1888.)  Error  to  circuit  court, 
Alachoa  county;  William  A.  Hocker,  Judge. 
B.  C.  F.  Sanchez  and  S.  T.  Finley,  for  plaintiff 
in  error.  Hampton  &  Ammons,  for  defendant 
in  error.  This  action  was  brought  by  M.  F.  Sim- 
mons against  Herman  Levy.  There  was  judg- 
ment for  the  plaibtiff,  and  the  defendant  brings 
error.  Dismissed  on  motion  of  counsel  for  de- 
fendant in  error  for  failure  to  comply  with  or- 
der reQuiring  perfect  abstracts  of  the  record. 


LIVINGSTON  T.  MHEOHANTS'  NAT. 
BANK.  (Supreme  Court  of  Florida.  Not.  23, 
1898.)  Error  to  drcnit  court,  Duval  county; 
Rhydon  M.  Call,  Judge.  Walker  &  L'Engle  and 
W.  B.  Toung,  for  plamtifl  in  error.  R.  U.  Lig- 
gett, for  deKudant  in  error.  This  action  was 
Drought  by  th«  Merchants'  National  Bank 
aicainst  Charles  0.  Livingston.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendant  brings 
error.    Judgment  affirmed. 


LOVBLL  T.  LIN.  (Sunreme  Court  of  Florida. 
Nov.  29,  1896.)  Error  to  drcuit  court.  Orange 
county;  John  D.  Broome,  Judze.  Beggs  & 
Palmw,  for  plaintiff  in  error.  J.  M.  Cheney,  for 
defendant  in  error.  This  action  was  brought  by 
C.  B.  Lin,  as  assignee  of  E.  R.  Prince,  against 
W.  A.  Lovell.  There  was  judgment  for  the 
plaintiff,  and  the  defendant  takes  writ  of  error. 
Judgment  affirmed. 


MANSFIELD  BIAOH.  WORKS  r.  HODGE, 
Sheriff.  (Supreme  Court  of  Florida.  May  11, 
1898J  Aroeal  from  circuit  court,  Marion  coun- 
ty; Jesse  J.  Finley.  Judge.  JohA  O.  Eeardon, 
for  appellant.  The  oill  in  this  cause  was  filed  by 
the  SlansQeld  Machine  Works  against  B.  Dn 
Free  Hodge,  sheriff  of  Marion  coun^,  and  ex 
officio  administrator  of  HendMSon  Harvey,  de- 
ceased. There  was  decree  for  the  defendant, 
and  the  complainant  appeals.  Diamisaed  because 
made  returnable  to  a  wrong  term. 


MATIAIB  T.  FURCHGOOrr.  (Supreme 
Court  of  Florida.  July  12,  189a)  Appeal  from 
circuit  court,  Alachua  county;  William  A.  Hock- 
er, Judge.  Hampton  &  AJnmons,  for  appellee. 
The  biU  in  this  cause  was  filed  by  Sarah  L. 
Mattair  against  Let^wld  £\irchgott.  There  was 
decree  for  the  defendant,  and  the  complainant 
appeals.  Dismissed  on  motion  of  counsel  for  ap- 
pellee for  failure  to  prosecute. 


MBBKINS  T.  CDMMER  et  a!.  (Sutncme 
Court  of  Florida.  Oct.  11.  1898.)  Error  to  cir- 
cuit court,  Alachua  county;  William  A.  Hock- 
en  Judge.  ETans  Haile,  for  plaintiff  in  error. 
W.  W,  Hampton,  for  defendants  in  error.  Uiia 
action  was  brought  by  Jacob  Cummer  and  an- 
other against  Fleming  Meekins.  Tl^re  was 
judgment  for  the  plaintiffs,  and  the  defendant 
brings  error.  Dismissed  on  motion  of  counsel 
for  defendants  in  error  for  failure  to  prosecute. 


MERRILL-STEVENS  ENGINEERING  00. 
T,  BATA.  (Supreme  CJourt  of  Florida.  April 
13,  1898.)  Appeal  from  circuit  court,  Alachua 
county;  William  A.  Hocker,  Judge.  H.  H. 
Budcman,  for  appellant.  R.  H.  Liggett,  for  ap- 
pellee. The  bill  m  this  cause  was  fled  hjr  WU- 
Iiam Baya,  as  assignee  of  the  Jaclisonville  & 
Santa  F6  Hard-Bock  Phosphate  Gompcuiy, 
against  the  Merrill-Stevens  Engineering  Com- 
pany. There  was  decree  for  the  complainant, 
and  the  defendant  appeals.     Decree  affirmed. 


MILLER,  Sheriff,  v.  POAGB.  (Supreme 
Court  of  Florida.  April  6,  1898.)  Error  to  cir- 
cuit court,  Osceola  county;  Jmxa  D.  Broome, 
Judge.  R.  R.  Taylor  and  K.  D.  Bcggs,  for 
plaintiff  in  error.  Gunby  &  Gibbons,  for  de- 
fendant in  error.  This  action  was  brought  by 
C.  A.  Poage  against  J.  W.  Miller,  as  sheriff  of 
Osceola  county.  There  was  judgment  for  the 
plaintiff,  and  the  defendant  brings  error.  Dis- 
missed on  prtecipe  of  counsel  for  plaintiff  in 
error. 


MILLIOAN  et  al.  r.  VAN  NISS  et  al.  (No.  1.) 
(Supreme  Oonrt  of  Florida.  Aug.  24,  1898.)  Ap- 
peal from  circuit  court,  Alachua  county;  Sam- 
uel Y.  Finley,  Circuit  Oonrt  Commissioner. 
Evans  Haile,  for  appellants.  W.  W.  Hampton, 
for  appellees.  The  bill  in  this  canse  was  filed 
by  Eugene  Van  Ness  and  others  against  K.  W, 
Millican  and  another.  Here  was  decree  for  tlie 
complainants,  and  the  defendants  appeal.  Dis- 
missed on  praecipe  of  counsel  for  appellants. 


MILLIOAN  et  al.  v.  VAN  NESS  et  al.  (No.  2.) 
(Supreme  Conrt  of  Florida.    Aug.  24,  1^.)    Ap- 

SeaJ  from  circuit  court,  Alachua  county;  Wu- 
am  A.  Hocker,  Judge.  Evans  Haile,  for  ap- 
pellanta.  W.  W.  Hampton,  for  appellee*.  Tse 
bill  in  this  cause  was  filed  or  Bngene  Van  Neaa 
and  others  against  B.  W.  Millican  and  another. 
There  was  decree  for  the  complainants,  and  the 
defendants  appeal.  Dismissed  on  pnecipe  of 
counsel  for  appellants. 


M.  J.  FITCH  PAPER  CO.  v.  HIOKSON.t 
(Supreme  Court  of  Florida.  Nov.  29,  1898.) 
Error  to  circuit  court,  Marion  county;  Williant 
A.  Hocker,  Judge.  A.  W.  Cockrell  &  Son,  for 
plaintiffs  in  error.  Tliis  action  was  brought  by 
William  Hickson  against  J.  Frank  Thacker  and 
Albert  Hacker,  doing  business  under  the  firm 
name  of  Thacker  Bros.  Tl^e  M.  J.  Fitch  Paper 
Company  interposed  a  claim  to  the  property  lev- 
ied on,  and  W.  B.  Bamett  and  Bion  H.  Bamett 
were  suretle*  on  the  attachment  bond.  There  waa 
Judgment  for  the  plaintiff,  and  the  M.  J.  Fitx^ 
Paper  Comminy,  claimant,  and  W.  B.  Bamett 
and  Bion  H.  Bamett,  sureties  on  the  attach- 
ment bond,  take  writ  of  error.  Judgment  af- 
firmed. 


PALMER   et  aL   T.   WARREN.     (Suprema 
Court  of  Florida.    Mardb  8,  1888.)    Appeal  from 

1  Rehearing  denied  December  17,  1898. 
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dreidt  cdnrt,  mSsboro  eotrntr;  Banon  Fhil- 
Up«,  Jnd«e.  J.  B.  Wall,  for  anpellants.  Garter 
ft  Oraham,  for  appeQee.  The  bill  in  this  cauae 
waa  filed  by  L.  R.  Warren  against  Tbomaa 
Palmer  and  others.  There  waa  decree  for  the 
complainant,  and  th»  defendants  appeal.  Dis- 
missed on  motion  of  coonsel  tor  appellee  for  fail- 
nre  to  file  transcript  of  record. 


PKLLERIN  et  al.  t.  DAVIS.  (Supreme 
Court  of  Florida.  Jan.  26,  1898.)  Error  to  cir- 
cuit court,  Duval  county;  Bhydon  M.  Call, 
Judge.  H.  H.  Buckman,  for  plaintiffs  in  error. 
H.  B.  Philips,  for  defendant  in  error.  This 
action  was  brought  by  Henderson  Davis  against 
Frederick  A.  Pellerin  and  Bdward  M.  Fetting, 
partners  as  F.  A.  Pellerin  &  Co.  There  was 
Judgment  for  the  plaintiff,  and  the  defendants 
wing  error.    Judgment  amrmed. 

BAMSBT  T.  SNOW.  (Supreme  Court  of 
Florida.  Jan.  9,  1899.)  Appeal  from  circuit 
court,  Hernando  county:  William  A.  Hocker, 
Judge.  J.  C.  Davant,  for  appellant.  Hie  bill 
in  this  cause  was  filed  by  Joseph  R.  Snow  against 
Gardner  V.  Ramsey.  There  was  decree  for  the 
complainant,  and  the  defendant  appeals.  Decree 
affirmed. 


BBBSTON  ▼.  REBSTON.  (Supreme  Court  of 
Florida.  Scot  14,  1896.)  Appeal  from  circuit 
cour^  Dnral  connty;  Rhydon  M.  Call,  Judge. 
A.  M.  Michelson,  for  appellant.  M.  O,  Jordan, 
for  appellee.  The  bill  in  this  cause  was  filed  by 
Annie  M.  Rebston  against  Albert  M.  Rebston. 
Tbere  was  decree  for  the  complainant,  and  the 
defoidant  apgpeals.  Dismissed  on  motion  of  conn- 
■el  for  appef 


BOBBBTS  et  al.  t.  (30DWIN.  (Supreme 
Oonrt  of  Florida.  July  12,  1898J  Appeal  from 
drenit  conrt,Alachua  connty;  WilUam  A  Hock- 
«.  Judze.  Hampton  &  Ammons,  for  appellee. 
The  bill  in  this  cause  was  filed  by  J.  M.  Rob- 
erts and  another  against  D.  B.  Gtodwin.  There 
was  decree  for  the  defendant,  and  the  complain- 
ants appeal.  Dismissed  on  motion  of  counsel  for 
appellee  for  failure  to  prosecute. 


ST.  PBTBRSBURO  STATB  BANK  T. 
BBARDON  et  al.  (Supreme  Court  of  Florida. 
July  12, 18880  Appeal  from  drcuit  court,  Mari- 
on county;  William  A.  Hocker,  Judge.  H.  L. 
Anderson,  for  appellees.  The  bill  in  this  cause 
was  filed  by  the  St  Petersburg  State  Bank 
against  John  G.  Beardon.  There  was  decree  for 
the  defendants,  and  the  complainant  appeals. 
Dismissed  on  motion  of  counsel  for  appellees  for 
failure  to  prosecute.    See  23  South.  lOll. 


SCHOLTZ  ▼.  BARGAINBR,  Ifaiahal.  (Su- 
preme Ck>urt  of  Florida.  March  1,  1898.)  Er- 
ror to  circuit  court,  Marion  connty;  William  A. 
Hocker,  Judge,  Hugh  B.  Miller,  for  plaintiff  in 
error.  Tills  action  was  brought  by  Theodore 
Scholtz  against  J.  B.  Bargainer,  as  marshal  of 
the  city  of  Ocala.  There  was  judgment  for  the 
defendant,  and  the  jdaintiff  brings  error.  Dis- 
missed because  no  properly  certJuBed  transcript 
of  record  has  been  filed. 


SHBBMAN  T.  CTTT  OF  ST.  AUGUSTINH.t 
(Supreme  Court  of  Florida.  Nov.  23,  1898.)  Er- 
ror to  circuit  court,  St.  Johns  connty;  Bhydon  M. 
Call,  Judge.  W.  W.  Dewhurst,  for  plaintiff  in 
error.  A.  W.  Oockrell  &  Son,  for  defendant  in 
error.    This  action  was  brought  by  William  Shei^ 

1  Rehearing  denied  January  12,  1899. 


man  aminat  the  city  of  St.  Asgnatiiw.  Tbeie 
was  Judgment  for  the'  defendant,  and  the  plain- 
tifl  takes  writ  of  error.  Judgment  affirmed. 
(3ABTBB,  J„  dissenting. 


SHUFEI/T  et  aL  y.  AMBACH  et  al.  (Su- 
preme Court  of  Florida.  June  13, 1898.)  Appeal 
from  circuit  court,  Duval  connty;  Rhydon  M. 
Call,  Judge.  M.  C.  Jordan  and  W.  B.  Owen,  for 
appellants.  A.  W.  CockreU  &  S<h>,  for  appellees. 
The  bill  in  this  cause  was  filed  by  David  Am- 
badt  and  others  against  John  H.  Shnfelt  and 
others.  There  was  decree  for  the  complainants, 
and  the  defendants  appeal.    Decree  affirmed. 


SILVER  SPRINGS  &  W.  B.  (X).  et  al.  v. 
ST.  PETERSBUBG  STATE  BANE.  (Supreme 
Court  of  Florida.  Oct  18,  1886.)  Appeal  from 
circuit  court,  Marion  county;  William  A.  Hock- 
er, Judge.  William  Hocko-  and  H.  L.  Anderson, 
for  aivpellants.    8ha(^efoid  &  Pettingill,  for  ap- 

gellee.  The  bill  in  this  cause  was  filed  by  the 
t.  Petersburg  State  Bank  against  the  Silver 
Springs  &  Western  Railroad  (3bmpan^  and  oth- 
ers. There  was  decree  for  the  complainant  and 
til*  defendants  appeal.  Dismissed  on  motioa  of 
eounad  for  appellee. 


SPIERS  et  al.  v.  MARCY  et  aL  (Supreme 
Court  of  Florida.  Jan.  17,  1886.)  Error  to 
circuit  court  Duval  county;  Rhydon  M.  Call, 
Judge.  W.  P.  Ward,  for  plaintiffs  Ui  error. 
James  R.  Challen,  tor  defendants  in  error.  Tbia 
action  was  brought  by  W.  P.  Marcy  and  others, 

fartners  as  Marcy  Bros.  &  Oom  against  William 
'.  Spiers  and  another,  partners  as  Spiers  & 
Palmer.  Thett  was  judgment  for  the  iriainr 
tiffs,  and  the  defendants  bring  error.  Error  dis- 
missed on  pnedpe  of  counsel  tor  plaintifCs  in  er- 
rar. 


STATB  ex  rd.  SMITH  v.  MABVIN  et  al.. 
Board  of  Com'rs.  (Supreme  Court  of  Blorida. 
Feb.  11,  1886.)  Brror  to  circuit  court  Duval 
countr;  Bhydon  M.  CaU,  Judge.  A.  W.  (Jock- 
rell  ft  Son,  for  plaintlfl  in  error.  Fleming  ft 
Fleming,  for  defendants  in  error.  This  acBon 
was  bron^t  by  the  state,  on  the  relation  of 
Columbus  B;  Smith,  against  Oharles  Marvin  and 
others,  as  tlie  board  of  commissioners  of  Dnval 
ooimtT. .  There  waa  jodgment  for  the  dtf endants, 
and  the  plaintiff  brings  error.  Dismissed  be- 
cause irr^rularly  sued  out 


VAN  NESS  et  aL  V.  PADGETT  et  al.  (Bo- 
preme  Omrt  of  Florida.  Aug.  24,  189SJi  Ap- 
peal from  drenlt  court  Aladina  county;  Willlun 
A.  Hodcen  Jndge.  W.  W.  Hampton,  for  ap- 
pellants. Evans  Halle,  fbr  appellees.  Uie  bill 
In  this  cause  was  filed  by  J.  B.  Padgett  and  an- 
other against  Eugene  van  Ness  and  others, 
niere  was  decree  for  the  complainants,  and  the 
defendants  appeal.  Dismissed  on  prsedpe  of 
counsel  for  appellants. 


WARRINGTON  ICE  CO.  t.  ESCAMBIA 
FISH  CO.  (Supreme  Court  of  Florida.  Oct 
20,  1898.)  Error  to  circuit  court  Escambia  coun- 
ty; Evelyn  0.  Maxwell,  Judge.  John  8.  Beard 
and  John  0.  Avery,  for  plaintut  in  error.  Blount 
ft  Blount  and  Fred.  T.  Myers,  for  defendant  in 
error.  This  action  was  brought  by  the  Escam- 
bia Fish  CJompany  against  the  Warrington  Ice 
Company.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  brings  error.  Dismissed  <n 
prtecipe  of  counsd  for  plaintiff  in  error. 


WEEKS  V.  I'V'ES  et  al.    (Supreme  CJourt  of 
Florida.    April  13, 1898.)    Error  to  circuit  court, 
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Orange  county;  John  D.  Broome,  Judge.  J.  Bf. 
Oheney,  for  plaintiff  in  error.  Arthur  F.  Odlin, 
for  deiendanta  in  error.  This  action  was  broug^lit 
by  S.  B.  Ives  and  another  against  John  W. 
Weelta.  There  wag  judgment  for  the  plaintiffs, 
and  the  defendant  brings  error.  Judgment  af- 
firmed. 


WHEELER  &  WILSON  MFG.  CO.  t. 
JOHNS.  (Supreme  Conrt  of  Florida.  Jan.  9, 
1890.)  Error  to  circuit  court,  Bradford  county; 
Rhydon  M.  Call,  Judge.  Thomas  E.  Bugg,  (or 
plaintifE  in  error.  This  action  was  brought  by 
the  Wheeler  &  Wilson  Manufacturing  Company 
against  E.  E.  Johns.  Here  was  judgment  for 
the  defendant,  and  the  plaintiff  brings  error. 
Judgment  affirmed.    See  W  South.  236. 


WILDER  V.  MTRICK.  (Supreme  Court  of 
Florida.  June  13,  1898.)  Error  to  circuit  court, 
Duval  county;  Rhydon  M.  Call,  Judge.  Flem- 
ing &  Fleming  and  J.  W.  Archibald,  (or  plaintiff 
in  error.  J.  C.  Cooper,  for  defendant  in  error. 
This  action  was  brought  by  Herbert  A.  Wilder 
against  Alexander  Myrick.  There  was  judgment 
for  the  defendant,  and  the  plaintiff  brings  error. 
Judgment  affirmed. 


WRIGHT  et  al.  t.  CARET  et  al.  (Supreme 
Court  of  Florida.  January  25,  1898.)  Error  to 
circuit  court,  Marion  county;  William  A.  Hock- 
er,  Judge.  O.  T.  Oreen,  for  plaintiffs  in  er- 
ror. This  action  was  brought  by  Davis  Carey 
and  others,  co-partners  as  Carey  Brothers  & 
Grevcmyer,  against  Robert  G.  Wright  and 
John  Frazier,  co-partners  as  Wright  &  Frasier. 
There  was  judgment  for  the  plaintiffs,  and  the 
defendants  bring  error.  Dismissed  because  no 
properly  certified  transcript  of  record  haa  been 
filed. 


YELLOW  PINE  CO.  et  al.  t.  ATLANTIC 
LUMBBB  CO.  (Supreme  Court  of  Florida. 
March  8,  1898.)  Error  to  circuit  court,  Nas- 
sau county;  Rhydon  M.  Call,  Jndge.  R.  H. 
Liggett,  for  defendant  in  error.  This  action 
was  brought  by  the  Atlantic  Lumber  Company 
against  the  Tellow  Pine  Company  and  another. 
There  was  judgment  for  the  plaintiff,  and  the 
defendants  bring  error.  Dismissed  on.  motion 
of  counsel  for  defendant  in  error. 


T0N6E  V.  HAINES.  (Supreme  Court  of 
Florida.  Jan.  3,  1890.)  Error  to  circuit  court, 
Escambia  county;  William  D.  Barnes,  Judge. 
John  C.  Avery,  for  plaintiff  in  error.  Bloant 
&  Blount,  for  defendant  in  error.  Thie  action 
was  brought  by  F.  S.  Haines  against  G.  C. 
Yonge.  There  was  judgment  for  the  plaintiff, 
and  the  defendant  takes  writ  of  error.  Judg- 
ment affirmed. 


YONGE  et  ux.  v.  HAINES.  (Supreme  Court 
of  Florida.  Jan.  3,  1809.)  Error  to  circuit 
court,  Escambia  county;  William  D.  Barnes, 
Judge.  John  C.  Avery,  for  plaintiffs  in  error. 
Blount  &  Blount,  for  defendant  in  error.  This 
action  was  brought  by  Edward  W.  Haines 
against  J.  E.  Yonge  and  wife.  There  was 
judgment  for  the  plaintiff,  and  the  defendants 
take  writ  of  error.    Judgment  affirmed. 


In  re  LEVY'S  ESTATE.  (No.  12,981.)  (Su- 
preme Court  of  Louisiana.  Feb.  24,  1899.) 
Appeal  from  judicial  district  court,  parish  of 
St.  Landry;  Gilbert  L.  Dupre,  Judge.  In  the 
matter  of  the  estate  of  Aiphonse  Levy,  the 
administrator  and  several  of  the  creditors  ap- 


peal. Reversed.  Henry  L.  Garland,  W.  C. 
Ferrault,  and  Bernard  Titche,  for  appellants. 
E.  D.  EsvUIette,  for  appellees  St.  Landry  State 
Bank  and  heirs  of  Dr.  V.  Boagni.  E.  D. 
Saunders,  Kenneth  Baillio,  and  E.  B.  Dn  Buis- 
son,  for  appellees  Opelousas  Mercantile  Co. 
and  liquidators  of  J.  Meyer  &  Co.  R.  Lee  Gar- 
land, for  appellee  M.  Fimberg. 

NICHOLLS,  C.  J.  This  case  came  before 
us  on  appeals  taken— First,  by  Lazare  Levy, 
in  his  capacity  as  the  administrator  of  the  suc- 
cession of  Aiphonse  Levy;  second,  by  Henry 
L.  Garland;  third,  by  Bernard  Titche;  fourth, 
by  W.  C.  Perrault;  fifth,  by  Julius  Meyers, 
Hennr  Newman,  and  James  T.  Stewart,  as 
liquidators  and  receivers  of  the  firm  of  J. 
Meyer  &  Co.;  sixth,  by  the  Opelousas  Mercan- 
tile Company — from  a  judgment  rendered  by 
the  Eleventh  judicial  district  court  in  the  mat- 
ter of  the  homologation  of  the  account  of  Laz- 
are Levy  as  administrator  of  the  succession  of 
Aiphonse  Levy.  Henry  L.  Garland,  Bernard 
Titche,  and  W.  C.  Perrault  moved  in  the  su- 
preme court  that  the  appeal  taken  by  them.be 
dismissed;  and  it  was  so  ordered  by  the  court, 
without  prejudice.  Lazare  Levy,  as  adminis- 
trator of  the  succession  of  Aiphonse  Levy, 
moved  in  the  8Ui)reme  court  that  the  appeal 
taken  by  him  in  his  said  capacity  be  dismissed; 
and  it  was  so  ordered,  without  prejudice.  Dr. 
Vincent  Boagni,  who  was  an  opponent  to  the 
account  in  the  district  court,  and  an  appellant, 
as  stated,  having  died  before  this  cause  was 
reached  in  the  supreme  court,  his  heirs  appear- 
ed therein,  praying  that  they  be  permitted  to 
withdraw  said  opposition,  and  to  have  the 
same  dismissed;  and  it  was  so  ordered,  with- 
out prejudice.  The  St.  Landry  State  Bank 
and  Marks  Fimberg  opposed  the  account  in  tl^e 
district  conrt.  Judgment  was  rendered  upon 
their  oppositions.  They  did  not  appeal,  out 
occupied  on  the  appeal  the  position  of  appelleee. 
The  Opelousas  Mercantile  Company,  Limited, 
appeared  in  the  supreme  court,  and,  suggesting 
to  the  court  that  it  had,  since  the  appeals  in 
the  case  were  taken,  and  the  filing  of  the  trans- 
cript therein,  become  the  transferee  and  owner 
of  the  claims  of  the  St  Landry  Bank,  as  per 
its  opposition  filed  in  the  district  conrt,  and  of 
Marks  Fimberg,  as  per  his  opposition  filed  in 
the  district  court,  which  clauna  were  being 
prosecuted  in  this  cause,  prayed  to  be,  and  as 
allowed  by  the  court  to  be,  substituted  in  re- 
spect to  same  to  said  St  Landry  State  Bank 
and  said  Marks  Fimberg,  and  to  prosecate 
same  under  its  said  transfer  and  subrogation 
for  its  own  behalf  and  advantage,  and  in  its 
own  name.  The  Opelousas  Mercantile  Com- 
pany subsequently  appeared  in  this  court  and. 
suggesting  to  it  that  it  was  the  only  appellant 
before  the  court  and  the  only  party  before  the 
court  having  or  holding  any  claim  against  the 
estate  of  A.  Levy,  savmg  the  creditors  whose 
debts  appear  on  the  mortuaria  of  said  estate, 
and  whose  claims  are  not  opposed  by  movers, 
and  whose  privilege  is  neither  opposed  nor  dis- 
puted, and  further  suggesting  that,  as  the  only 
appellant  before  the  court,  it  desired  to  have 
the  cause  remanded  to  the  lower  court  for  fur- 
ther proceedings, — suggesting  as  additional  rea- 
sons for  such  remandment  that  the  principal 
opposition  pending  in  the  above  cause  is  its  op- 
position for  a  privilege  and  preference  over  the 
other  creditors  of  this  estate,  which  issue  was 
yet  pending  and  undecided  in  the  district  conrt. 
— prayed  that  the  part  of  the  cause  pending  be- 
fore the  supreme  court  on  appeal  be  remanded 
to  the  lower  court  for  further  proceedings  ac- 
cording to  law.  No  appearance  was  made  In 
this  court  in  this  case  by  the  liquidators  and 
receivers  of  the  firm  of  J.  Meyer  &.  Co.,  op- 
ponents below  and  appellants.  In  their  op- 
position below,  they  adopted  and  made  their 
own  the  opposition  filed  by  the  Opelousas  Mer- 
cantile Company.  No  appearance  has  been 
made  on  behalf  of  any  of  the  appellees,  nor 
has  any  amendment  been  asked  on  behalf  of 
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any  part^.  The  Opelomas  UercantUe  Company, 
Limited,  had  been  placed  on  the  account  of  the 
adminiatrator  as  creditor  for  a  large  amount. 
Ita  status  as  such  was  the  subject  of  opposi- 
tion below.  That  status  it  defended  in  the  dis- 
trict court  As  a  recognized  creditor,  it  filed 
oppositions  to  the  account.  The  district  court 
rejected  tiie  claim  of  the  Opeionsas  Mercantile 
Company  as  a  creditor,  and  necessarily  the  op- 
position it  had  filed,  and  homologated  the  ac- 
count, with  some  amendments.  On  applica- 
tion, that  company  was  accorded  a  limited  new 
trial.  Tlie  oider  of  the  court  on  the  applica- 
tion for  a  new  trial  was  "that  a  new  trial  be 
granted  to  the  Opelousaa  Mercantile  Company 
only  for  purpose  of  permitting  it  to  establish, 
if  it  can,  the  acquisition  and  ownership  of  its 
claims  contradictorily  with  all  persons  inter- 
ested; that  such  new  trial  be  restricted  to 
proof  of  those  facts;  that  pending  this  trial  the 
administrator  will  not  distribnte  the  proceeds 
on  hand  for  distribution  as  preyiously  ordered 
in  the  judgment  of  date  the  14th;  that  this 
case  be  reinstated  on  the  trial  docket  of  this 
court  for  disposition  in  accordance  with  law, 
and  under  the  rules  of  this  court.  The  judg- 
ment rendered  by  me,  save  as  herein  announ- 
ced, is  in  all  other  respects  maintained.  In  other 
words,  it  is  to  become  executory  in  all  respects, 
sare  as  herein  announced."  The  issues  raised 
by  the  Opelousas  Mercantile  Company  and 
those  raised  by  the  liquidators  of  the  firm  of  J. 
Meyer  &  Co.  seem  to  be  substantially  alike. 
As  at  present  advised,  we  do  not  see  that  in- 
jury would  result  from  the  granting  the  prayer 
to  remand  the  cause;  and  we  think  the  Opel- 
ousas Mercantile  Company  Is  entitled  to  hare, 
not  only  its  right  as  a  creditor  established,  if 
it  can  do  so,  but  that  the  oppositions  filed  by 
it  as  such  should  be  reinstated  and  disposed  of. 
For  the  reasons  assigned,  it  is  ordered,  adjudg- 
ed, and  decreed  that  the  judgment  of  the  dis- 
trict court,  in  so  far  as  the  Opelousas  Mercan- 
tile Company,  Limited,  and  the  Uquidators  of 
J.  Meyer  &  Co.,  and  In  so  far  aa  the  issues  in- 
volTed  in  the  appeals  taken  by  them  herein,  are 
concerned,  be,  and  the  same  is  hereby,  annul- 
led, avoided,  and  rerersed,  and  that  that  part 
of  the  cause  pending  on  appeal  herein  be,  and 
the  same  is  nereby,  remanded  to  the  district 
court  for  further  proceedings  according  to  law, 
and  that  all  costs  be  taxed  against  the  succes- 
sion. 


STATE  T.   WIMBERLT.     (No,    12,896.) 
(Supreme  Court  of  Louisiana.    Dec.  B,  189S.) 

OONSTITTrnON*-ADOFTION-RATIIPICATION. 

The  ruling  of  this  court  in  State  r.  Farre 
(No.  12,897)  2B  South.  93,  51  I^a.  Ann.  — ,  is 
reiterated  and  afiBrmed. 

Appeal  from  judicial  district  court,  parish  of 
Acadia;    Gilbert  L.  Dupre,  Judge. 

Abram  Wimberly  was  couTlcted  of  man- 
slaughter, and  appeals.     Affirmed. 

E.  P.  Veazie,  for  appellant.  Milton  J.  Cun- 
ningham, Atty.  Gen.,  and  K.  Lee  Garland, 
Dist  Atty.,  for  the  State. 

WATKXNS,  J.  The  defendant  was  indicted 
for  the  crime  of-  murder,  convicted  of  man- 
slaughter, and  sentenced  to  seven  years'  im- 
prisonment in  the  penitentiary;  and  from  the 
verdict  and  sentence  he  proBecutes  this  appeaL 

The  defendant's  counsel  rests  his  claim  to  re- 
lief on  the  ground  that  the  trial  judge  errone- 
ously refused  to  sustain  his  motion  to  quash 
the  Indictment  We  make  the  subjoined  ex- 
tract from  the  brief  of  the  attorney  general,  as 
fairly  stating  the  point  at  issue,  viz.:  "On 
June  17th  he  filed  a  motion  to  quash  the  indict- 
ment on  the  ground  that  the  constitution  of 
1808  was  unconstitutional,  illegal,  null,  and 
void,  because  It  is  an  amendment  to  the  con- 
stitution of  1879,  and  was  not  adopted  by  the 


legialature  and  subsequently  ratified  by  the  pe<^ 
pie,  as  provided  in  article  256  of  the  constitu- 
tion of  1879,  and  on  the  further  ground,  in  the 
alternative,  that  the  indictment  is  null  and  void 
because  the  grand  jury  which  found  the  bill 
was  not  composed  of  sixteen  persons,  as  pro- 
vided by  Act  No.  99  of  1896,  but  was  composed 
of  only  twelve  persons,  which  composition  was 
irregular  and  null,  because  article  117,  par.  2, 
of  the  constitution  of  1898,  had  never  been 
executory,  the  legislature  having  made  no  pro- 
vision to  put  same  in  force  by  providing  for 
the  drawing  of  juries  thereunder."  The  same 
questions  were  presented  and  decided  adversely 
to  the  defendant's  contention  in  State  v.  Favre 
(No.  12,897)  51  La.  Ann.  — ,  25  South.  98. 
For  the  reasons  which  are  therein  assigned,  the 
ruling  of  the  trial  judge  is  approved.  Judg- 
ment affirmed. 


ACREB  T.  HIGHTOWER  et  al.  (No.  a- 
935^  (Supreme  Court  of  Mississippi.  Jan.  16, 
1899.)  Appeal  from  chancery  court,  Bolivar 
county;  A.  B.  Longino,  Chancellor.  Sillers  & 
Owen  and  Brame  &  Alexander,  for  appellant 
E.  H.  Moore,  for  appellees.  No  opinion.  De- 
cree affirmed. 


ADAMS  T.  BURSON.  (No.  9,113.)  (Su- 
preme Court  of  Mississippi.  April  10,  1899.) 
Appeal  from  chancery  court.  Webster  county; 
Baxter  McFarland,  Chancellor.  Dunn,  Dunn 
&  Gould  and  HiU  &  Sisson.  for  appellant 
Roane  &  Oiok,  for  appellee.  No  opinion.  De- 
cree affirmed. 


AIKEN  T.  STATE.  (No.  9,2180  (Supreme 
Court  of  Mississippi.  Jan.  30,  1899.)  Appeal 
from  circuit  court,  Yalobusha  county;  Z.  M. 
Stephens,  Judge.    Glolladay  &  Rowland,  for  ap- 

gellant     WUey  N.  Nash,  Atty.  Gen.,  for  the 
tate.    Judgment  affirmed. 


ALABAMA  G.  S.  R.  CO.  t.  MONTGOM- 
ERY. (No.  9,016.)  (Supreme  Court  of  Missis- 
sippi. Feb.  20,  1899.)  Appeal  from  chancery 
court  Lauderdale  county;  N.  C.  Hill,  Chancel- 
lor. FeweU  &  Son,  for  appeUant  G.  Q.  HalL 
for  appellee.  No  opinion.  Decree  affirmed  and 
remanded,  with  leave  for  an  answer  in  30  days 
from  filing  of  mandate  below. 


ALABAMA  &  V.  RY.  (X).  T.  PROGNEB. 
(No.  9,365.)  (Supreme  Court  of  Mississippi. 
April  3,  1899.)  Appeal  from  circuit  court 
Warren  county;  W.  K.  McLaurin,  Judge. 
McWillie  &  Thompson,  for  appellant  McLaur- 
In  ft  McKnight  for  appellee.  No  opinion. 
Judgment  affirmed. 


ALCORN  COUNTY  v.  BUTLER.  (No.  9.- 
2230  (Supreme  Court  of  Mississippi.  Jan.  80, 
1899.)  Appeal  from  circuit  court,  Alcorn  coun- 
ty; E.  O.  Sykea,  Judge.  Candler  &  Candler, 
for  appellant  J.  M.  Boone,  for  appellee.  No 
opinion.     Judgment  affirmed. 


AMERICAN  EXP.  CO.  v.  RICHBERGER. 
(No.  9,137.)  (Supreme  Court  of  Mississippi. 
Feb.  20,  1899.)  Appeal  from  circuit  court, 
Montgomery  county;  F.  A.  Montgomery,  Judge. 
D.  A.  Scott,  for  appellant  Sam  C.  Cook,  for 
appellee.     No  opinion.    Judgment  affirmed. 


BBDWELL  T.  BEDWELL.  (No.  9,201.) 
(Supreme  Court  of  Mississippi.  Jan.  23,  1899.) 
Appeal  from  chancery  court,  Hinds  county;   B. 
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P.  Wniing'.  tSpedal  Chancellor.  W.  Calvin 
Wells  and  J.  M.  Shelton,  for  appellant.  Wella 
&  Groom  and  B.  L.  Bradley,  for  appellee.  Mo 
opinion.    Decree  affirmed. 


BENNETT  t.  REESE.  (No.  0,284.)  fSn- 
preme  Court  of  MiBsissippi.  April  10,  1899.) 
Appeal  from  circnit  court,  Lee  connty;  BS.  O. 
Sykea,  Jadge.  W.  D.  Anderson,  for  appellant. 
Allen  ft  Robins,  for  appellee.  No  opinion. 
Judgment  aSBrmed. 


BERNHEM  et  al.  t.  BASHAM.  (No.  9,290.) 
(Supreme  Court  of  Mississippi.  Feb.  6,  1899J 
Appeal  from  circuit  court,  Monroe  county;  E. 
O.  Sykea,  Judge.  CHifton  &  Eckford,  for  ap- 
pellant. Oeo.  C.  Paine,  for  appellee^  No  opin- 
ion,   judgment  affirmed. 


BRDMfiY  CHAIR  CO.  t.  HOUSTON  «t  al 
(So.  9,273.)  (Supreme  Court  of  MiBsissiivi. 
April  3,  1899.)  Appeal  from  circuit  court,  Mon- 
roe county;  E.  O.  Sykes,  Judge.  Gilleylen  & 
Leftwicb,  for  appellant.  Houston  &  Reynolds, 
for  appellee.    No  opinion.    Judgment  affirmed. 


BUCHANAN  t.  FERQUSONr  (No.  9,289.) 
(Snpreme  Court  of  Missiasippi.  March  6,  1899J 
Appeal  from  circuit  court,  Monroe  county:  E. 
O.  Sykes,  Judge.  Gilleylen  &  Leftwicb  and 
Clifton  &  Eckford  for  appellant.  Honaton  & 
Reynolds,  for  appellee.  No  opinion.  Judgment 
affirmed. 


OANPIBLD  T.  STATE.  (No.  9.329.)  (Su- 
preme Court  of  Mississippi.  March  6,  1899.) 
AppMl  from  drcnlt  court,  Jackson  connty;  T. 
A.  Wood,  Judge.  W.  H.  Maybin  and  J.  I.  Ford, 
for  appellant.    No  opinion.    Judgment  affirmed. 


OART  T.  FTTLMER.  (No.  0,286.)  (Snpreme 
Ourt  of  Missisaippi.  Mardi  18,  1899.)  Appeal 
from  chancery  cowt,  Panola  county;  J.  C.  Long- 
street,  Chancellor.  P.  H.  Lotrry,  for  appellant. 
Cooper  &  Waddell,  for  appellee.  No  opinion. 
Decree  affirmed  both  on  appeal  and  cioaa  appeal. 


OASB  T.  STATE.  (No.  0,091.)  (Supreme 
C!onrt  of  Mississippi.  March  6,  1899.)  Appeal 
from  circuit  conrt,  Copiah  county;  Robert  Pow- 
ell, Judge.  A.  C.  McNair,  -tot  appellant  Wy- 
ley  N.  Nasb,  Atty.  Gen.,  for  the  Sute.  No 
opinion.    Judgment  affirmed. 


(3HAPPBLL  T.  NEW  ORLEANS  &  N.  B.  R. 
CO.  (No.  9,336.)  (Supreme  Court  of  Missis- 
sippi. Feb.  20,  1899.)  Appeal  from  circuit 
court  Perry  county;  A.  G.  Mayers,  Judge. 
Hartfleld  &  McLaurin  and  Alexander  &  Alex- 
ander, for  appellant  No  opinion.  Judgment 
affirmed. 


CLARKE  T.  EDW.  THOMPSON  CO.  (So. 
OuJSO.)  (Supreme  Court  of  Mississippi.  Jan. 
23,  1809.)  Ajipeal  from  circuit  court,  Chicka- 
saw county;  E.  0.  Sykes.  Judge.  W.  L.  Clay- 
ton, for  the  motion.  Calhoon  &  Green,  oppos- 
ed. Appellant,  Oarke,  filed  an  appeal  bond  in 
this  case^  but  took  no  further  steps  towards  hay- 
ing the  record  filed  in  the  snpreme  court.  The 
appellee  had  a  record  of  the  lueadings,  judgment, 
and  appeal  proceedings  prepared,  and  filed  same 
in  this  court,  and  then  filed  a  motion  to  affirm 
as  a  dday  case.  This  motion  was  resisted.  No 
opinion.    Motion  denied. 


CLAY  T.  CHICKASAW.  (No.  0,257.)  (Su- 
preme Court  of  Mississippi.  Feb.  6,  1899.)  Ap- 
peal from  chancery  court  Clay  county;  Bax- 
ter McFarland,  Chancellor.  S.  M.  Roane,  for 
aK>ellant  Newnan  Cayce,  for  appellee.  No 
opinion.    Decree  affinned. 


COLS)  T.  MOORE.  (No.  0,402.)  (Supreme 
Court  of  Mississippi.  AprU  10,  1^.)  Appeal 
from  dretiit  conrt,  Tallaliatchie  county;  F.  A. 
Montgomery,  Judge.  Stone  &  Sanders  and 
Eskridge  &  Buntin,  for  appellant  Dinidns  & 
Caldwell,  tot  appellee.  No  opinion.  Judtpnent 
affirmed. 


COLEMAN  ▼.  TEMPLE.  (No.  9.184.)  (Su- 
preme Court  of  MissiEsippi.  Dec.  S,  1898.)  Ap- 
peal from  circuit  court  Lauderdale  county;  Q. 
B.  Hnddleston,  Judge.  Eskridge  &  McBeatfa, 
for  appellant  Oichran  &  Bozeman,  for  appel- 
lee. There  Is  no  bill  of  exceptions  in  this  case. 
The  stenographer  certifies  to  the  correctness  of 
his  notes,  but  there  is  nothing  to  indicate  that 
the  judge  ever  saw  or  approved  the  same.— his 
signature  does  not  appear,— nor  does  it  appear 
that  counsel  agreed  to  the  same.  No  opinion. 
Judgment  affirmed. 


COLEMAN  T.  TEMPLE.  (No.  0,164.)  (Su- 
preme Court  of  Mississippi.  Jan.  23,  1^0.) 
Alexander  &  Alexander,  for  the  motion.  TUs 
case  was  affirmed,  there  being  no  bill  of  excep- 
tions. Appellant  then  made  a  motion  to  vacate 
that  judgment  and  for  leave  to  file  a  proper  bill 
of  excepUons.    No  opinion.    Motion  &nied. 


COMPRESS  00.  T.  STEVENS.  (No.  0.830.) 
(Snpreme  Court  of  Mississippi.  March  13, 180O.> 
Appeal  from  cironit  court  Pike  county;  W.  P. 
Cassedy,  Judge.  Will  A.  Parsons,  for  appellant. 
Mixon  &  Lotterhoe  and  Brame  &  Alexander, 
for  appellee.    No  opinion.    Judgment  affirmed. 


CROWLEY   et   al.    r.    BOSWORTH.     (No. 

0,3910  (Snpreme  Conrt  of  Mississippi.  April 
10,  1899.)  Appeal  from  circuit  court,  Grenada 
county;  W.  P.  Stevens,  Judge.  Slack  &  Mitch- 
ell, for  appdiants.  Wm.  C.  McLean,  for  appel- 
lee.   No  opinion.  .Judgment  affirmed. 


DAVENPORT  t.  AUERBAOH.  (No.  0.213.> 
(Supreme  Conrt  of  Mississippi.  April  3,  1809.) 
Appeal  from  circuit  court  Holmes  county;  W. 
F.  Stevens,  Judge.  Tackett  &  Smith,  for  appel- 
lant Noel  &  Proper,  tor  appellee.  No  opin- 
ion.   Judgment  affirmed. 


DAVIS  et  al.  v.  CRANE.  (No.  9,864.)  (Su- 
preme Conrt  ot  Mississippi.  April  8.  1SM9.> 
Appeal  from  chanceir  conrt.  Wasbingt(»i  conn- 
ty; A.  H.  Longinov  Chancellor.  Jayne  &  Wat- 
son, for  appellant  Wm.  Griffin,  for  appellee^ 
No  opinion.    Decree  affirmed. 


DAVIS  et  ftL  T.  DUNCAN.  (No.  0,270.) 
(Supreme  Conrt  of  Mississippi.  April  3,  1890.> 
Appeal  from  chanceir  court  Monroe  coun^; 
Baxter  McFarland,  Chancellor.  Gilleylen  & 
Leftwicb,  for  appellants.  Houston  &  Reynolds, 
for  appellee.    No  opinion.    Decree  affirmed. 

DELTA  BANK  v.  SWAIN  et  aL  (No.  0,aOO.> 
(Supreme  Court  of  Mississippi.  Jan.  80,  1890.) 
Appeal  from  chancery  conrt  Leflore  connty;  A. 
H,  Longino,  Chancellor.    Bnab  ft  Qardnert  tor 
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ai^peUaflt.  J.  S.  Perrin,  for  appeHee.  No  opln- 
1m£.  Decree  afBrmed,  and  30  days  for  answer 
after  mandate  filed  below. 


DOOHB  T.  STREET.  (No.  9,225J  (Snpreme 
Court  of  MisaiBsippi.  Mardi  20,  1889.)  Appeal 
from  diancery  court,  Alcorn  county;  Baxter  Mc* 
Farland,  Chancellor.  Inge  &  Lamp,  for  appel- 
lant. J.  M.  Boone,  for  appellee.  No  opinion. 
Decree  affirmed. 


DOIiAN  ▼.  DISON.  (No.  9,135.)  (Supreme 
Conrt  of  MiBslaalppi.  Feb.  6,  1890.)  Appeal 
from  chancery  court,  Ooahoma  county;  A.  H. 
Longinob  Chancellcn'.  Cook  &  Alcorn,  for  appel- 
Unt  Butt  &  Butt,  for  appellee.  No  (H^inlon. 
Affirmed  botb  on  direct  and  cross  appeaL 


BLLZET  T.  MOTSE  et  al.  (No.  9,276.)  (Sn- 
prente  Court  of  MississippL  April  10,  189SO 
Appeal  from  chancery  court,  Lincoln  county;  H. 
C  Opnn,  (Thancellor.  McWilUe  &  Thompson,  for 
appellant.  Will  A.  Parsons,  for  appellee.  No 
opinion.    Decree  affirmed. 


EMBKT  T.  STEVENS.  (No.  9,210^  (Su- 
preme Court  of  Mississippi.  Feb.  20,  1899.)  Ap- 
peal from  chancery  conrt,  Webster  county;  Bax- 
ter McFarland,  Chancellor.  Critz,  Beckett  & 
Leverett,  for  appellant.  S.  M.  Roane,  for  app^ 
lee.    No  opinion.    Decree  afflimed. 


riDELITT  &  OASXJALTI  CO.  t.  JOHN- 
SON. (No.  9,331.)  (Supreme  Court  of  Missis- 
sippL Feb.  20,  1809.)  Appeal  from  circuit 
court,  Lincoln  county;  Robert  Powell,  Judge. 
Ghrisman  &  Brennan,  for  appellant  Cassedy  & 
Oassedy,  for  appellee.  No  opinion.  Judgment 
affirmed* 


FOOTS  T.  SIMMONS.  (No.  9,1290  (Su- 
preme Court  of  Mississippi.  Dec.  6,  1898.)  Ap- 
peal from  drcnit  conrt,  Noxubee  county;  6.  B. 
Huddleaton,  Judge.  J.  E.  Rives,  for  appellant. 
C  B.  Ames,  for  appellee.  No  opinion.  Judg- 
ment affirmed. 


GULF  &  0.  B.  00.  T.  McCLTTRG.  (No.  0,- 
O610  (Supreme  (3oart  of  Mississippi.  March  6, 
18990  Araeal  from  circuit  court,  Pontotoc  coun- 
ts; EL  O.  Sykes,  Judge.  J.  W.  T.  Falkner  and 
J.  D.  Fontaine,  for  appellant.  Geo.  T.  Mitchell, 
tor  appellee.    No  opinion.    Judgment  affirmed. 


HARDY  T.  STATE.  (No.  9,2280  (Supreme 
Court  of  Mississippi.  March  13,  1S90.)  Appeal 
from  circuit  court,  Harrison  county;  T.  A.  Wood, 
Judge.  E.  M.  Barber,  for  appellant.  No  opin- 
ion.   Judgment  affirmed. 


HART  T.  CHEMICAL  BANE.  (No.  0,389.) 
(Supreme  Court  of  Mississippi.  April  10,  1899.) 
Appeal  from  chancery  court.  Tunica  county;  A. 
H.  liongino,  CbancpUor.  St.  John  Waddell,  for 
appellant  W.  A.  Percy,  for  appellee.  No  opin- 
ion.   Decree  affirmed. 


HYMAN  et  al.  t.  BLAIR.  (No.  9,211.)  (Su- 
preme Court  of  Mississipm.  Jan.  16,  1800.)  Ap- 
peal from  cir?uit  court.  Holmes  coun^;  W.  F. 
Sterens,  Judge.  Hooker,  Wilson  ft  Wiener,  for 
appellants.  WilHamaon  &  Potta,  for  appellee. 
No  opinion.    Judgment  affirmed. 


ILLINOIS  CENT.  ».  Ot>.  V.  CLEVELAND. 
(No.  9,849.)  (Supreme  Court  of  Misaissippi. 
April  10,  1899.)  Appeal  from  dicuit  court. 
Hinds  county;  Roberts  Powell,  Judge.  While 
petting  out  rock  from  a  quarry,  Cleveland  was 
injured  by  the  pick  of  a  fellow  workman)  and 
he  sues  for  damages,  not  for  negligence  of  the 
fellow  senrant  but  because  the  railroad  failed 
to  furnish  the  proper  tools  for  the  work  being 
done.  He  recovered  judgment,  and  the  railroad 
appealed.  Mayes  &  Harris,  for  appellant.  W. 
L.  Easterling.  for  appellee.  No  opinion.  Judg- 
ment affirmed. 


I8BELL  T.  ILLINOIS  CXSNT.  B.  (X).  (Su- 
preme Ourt  of  Mississlroi.  Feb.  20,  1899.)  Ap- 
peal from  circuit  court  rike  county;  W.  P.  Cas- 
sedy, Judge.  This  suit  waa  brought  by  appellant 
J.  W.  Isbell,  to  recover  damages  of  the  Illinois 
Central  Railroad  Company  for  personal  injuriee 
sustained  by  him  while  in  the  employment  of  said 
railroad  company.  Appellant  at  the  time  of  the 
injat7  complained  of,  was  employed  as  a  brake- 
man  by  the  Illinois  Central  Rauroad  Company, 
and  while  undertaking  to  couple  together  two  of 
appellee's  cars  his  hand  was  caught  between  the 
drawheads  and  badlv  crushed,  wheieby  he  lost  the 
fingers  of  his  right  hand.  Hie  declaration  avers, 
as  negligence^  that  the  railroad  company  was  neg- 
ligent in  not  having  automatic  couplers  on  all  of 
Its  cars  of  the  type  recommended  and  -  adc^ted 
l^  the  Master  CJar  Builders'  Association;  that 
it  waa  negligent  in  having  Janney  couplers  on 
some  cars,  and  link  and  pin  couplers  on  others; 
that  it  waa  negligent  in  not  having  the  draw- 
heads  for  these  difierent  style*  of  coupler*  of  the 
standard  height;  that  it  was  negligent  In  not 
having  grab  irons  on  the  cars;  that  it  was  negli- 
gent in  not  furnishing  coupling  sticks  to  its  em- 
ployes; that  it  was  negligent  In  not  complying 
with  Uie  fifth  section  of  the  act  of  congress  of 
March  2, 1898,  in  that  the  difference  between  the 
height  of  the  (bawheads  and  couplers  on  its  cars 
exceeded  the  limit  prescribed  by  said  act;  that 
It  was  negligent  in  taaving  defective  locomotive*, 
which  caused  the  injury  to  plaintiff.  Defendant 
pleaded— First,  the  general  issue;  second,  con- 
tributory negligence.  At  the  trial  in  the  court 
below,  a  peremptory  Instruction  was  given  by  the 
court  for  the  defendant  and  plaintiff  appealed. 
Reversed.  Goran  &  Quin  and  Calhoon  &  Green, 
for  appellant    Mayes  &  Harris,  for  appellee. 

WHITFIELD,  J.  The  conrt  erred  in  taking 
the  case  from  the  Jury.  What  was  the  pmn- 
mate  cause  of  the  injury  was,  on  the  testimony 
in  the  record,  peculiarly  a  qnestion  for  a  Jury. 
White  V.  Railway  Co.,  72  Miss.  12,  16  South. 
248.  Judgment  reversed,  verdict  set  aside,  and 
cause  remanded  for  a  new  triaL 


JACKSON  COUNTY  v.  EREBS.  (No.  9.- 
3050  (Supreme  Court  of  Mississippi.  Feb.  27, 
18990  Appeal  from  chancery  court  Jackson 
county;  N.  C.  Hill,  CSiancellor.  C.  H.  Wood, 
for  appellant  Denny  &  Woods,  for  appellee. 
No  <q;>inion.    Decree  affirmed. 


JOHNSON  T.  STATE.  (No.  9,221.)  Su- 
preme <3ourt  of  Mississippi.  April  10,  1k)90 
Appeal  from  circiiit  court,  Oktibbeha  county; 
E.  O.  Sykes,  Judge.  Carroll  &  Magruder,  for 
appellant  Wiley  N.  Nash,  Atty.  Gen.,  for  the 
State.    No  opinion.    Judgment  affirmed. 


LANE  T.  AMERICAN  SURETY  CO.  (So. 
9j2970  (Supreme  Court  of  Mississippi.  Jan. 
80,  1^.)  Appeal  from  chancery  court,  De  So- 
to county;  J.  C.  Longstreet  (Chancellor.  R.  L. 
Dabney,  for  appellant.  Farley  &  Lauderdale, 
for  appellee.    No  opinion.    Decree  affirmed. 
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LATIMER  T.  ILLINOIS  CENT.  R.  CO.  (No. 
0,214.)  (Supreme  Court  of  Mississippi.  April 
10,  1809.)  Appeal  from  circuit  court.  Holmes 
county;  W.  F.  Steyena,  Judee.  Suit  by  Latl- 
mw  to  recoTer  damages  for  libel.  Latimer  was 
a  conductor  on  a  traia  of  the  appellee.  Special 
agents  of  the  railroad  company  (termed  by  the 
appellant  as  "spies"  or  "spotters")  made  a  re- 
port of  what  occurred  on  a  certain  trip  made  by 
Latimer  as  conductor, — among  other  things,  the 
collection  of  cash  fares  by  Latimer  from  pas- 
sengers. In  making  his  report  of  the  trip,  Lati- 
mer failed  to  include'  these  cash  fares,  and  he 
was  called  on  by  the  proper  officer  of  the  com- 
pany, privately,  for  an  explanation  of  the  dis- 
crepancy in  his  report,  which  he  declined  to 
maKe,  whereupon  he  was  discharged.  Latimer 
alleges  that  his  name  was  placed  on  a  "black- 
list,"  which  debarred  him  from  employment  by 
any  railroad.  The  railroad  company  denies  that 
it  has  or  keeps  a  blacklist,  but,  having  in  its 
service  some  30,000  employes,  in  different  de- 
partments, it  does  keep  a  record  of  the  charac- 
ter and  conduct  of  all  employes  in  its  service,  in 
respect  to  the  performance  of  their  duties,  which 
record  is  kept  for  the  sole  use  of  the  company 
In  regulating  and  conducting  its  business.  The 
recora  shows,  as  to  Latimer,  that  he  was  dis- 
charged for  "unsatisfactory  service."  There 
was  judgment  in  favor  of  the  railroad,  from 
which  Latimer  appeals.  Noel  &  Pepper,  for  ap- 
pellant. Mayes  &  Harris,  tor  appellee.  No 
opinion.    Judgment  affirmed. 


LEHMAN  et  ai.  r.  BELL.  (No.  9,344^.) 
(Supreme  Ck>nrt  of  MississippL  April  10,  1899.) 
Appeal  from  chancery  court,  Lincoln  county; 
Eu  C.  (3onn,  Chancellor.  C^irisman  &  Brennan, 
for  appellants.  Cassedy  &  Caasedy,  for  appel- 
lee.   No  opinion.    Decree  affirmed. 


LEVEE  (X)M'RS  y.  ALDRICH  et  al. 
0jl75.)     (Supreme  Court  of  Mississippi 


(No. 
Feb. 


20,  1^00.)  Appeal  from  circuit  court.  Tunica 
coun^:  F.  A.  Montgomery,  Judge.  Cooper  & 
Waddell,  for  appellant  F.  A.  Montgomery,  Jr., 
for  appellees.    No  opinion.    Judgment  affirmed. 


MEREDLAN  FURNITURE  CO.  v.  NEW  OR- 
LEANS CYPRESS  CO.  (No.  9,163.)  (Supreme 
Court  of  Mississippi.  Dec.  5,  1898.)  Appeal 
from  circuit  court,  Lauderdale  county;  G.  B. 
Huddleston,  Judge.  Cochran  &  Bozeman,  tot 
appellant  W.  T.  Houston,  for  appellee.  No 
opinion.    Judgment  affirmed. 


MILLER  et  al.  v.  MATHES.  (No.  0.199.) 
(Supreme  Court  of  Mississippi.  Feb.  20,  1899.) 
Appeal  from  circuit  court,  Tunica  county;  F. 
A.  Montgomery,  Judge.  F.  A.  Montgomery,  Jr., 
for  appellants.  J.  T.  Lowe,  for  aepeilee.  No 
opinion.    Judgment  affirmed. 


MILLSAPS  T.  CiHAPMAN.  (No.  0,136.) 
(Supreme  Court  of  Mississippi.  March  27,  1899.) 
Appeal  from  chancery  court,  Coahoma  county; 
A.  H.  Longino,  Chancellor.  Jayne  &  Watson 
and  Brame  &  Alexander,  for  appellant.  Carroll 
&  McKellar,  for  appellee.  No  opinion.  Affirm- 
ed on  appeal  and  cross  appeal. 


MOBILE  &  O.  R.  CO.  y.  WATERS.  (No. 
0,203.)  (Supreme  Court  of  Mississippi.  March 
13,  1899.)  Appeal  from  circuit  court,  Monroe 
connty;  Newnau  Cayce,  Special  Judge.  Bris- 
tow  &  Sykes,  for  appellant.  Gilleylen  &  Left- 
wich  and  Geo.  C.  Paine,  for  appellee.  No  opin- 
ion.   Judgment  affirmed. 


MOSBLEY  T.  MALONB.  (No.  0,255.)  ma- 
preme  Court  of  Mississippi.  Jan.  23,  1800.) 
Appeal  from  chancery  court  Clay  county;  Baz- 
ter  McFarland,  (Zihancellor.  Roane  &  McCIel* 
Ian,  for  appellant  Critz,  Beckett  &  Kimbrongh, 
for  ai^eliee.    No  opinion.    Decree  affirmed. 


NBWBERGBB  COTTON  CO.  v.  ILLINOIS 
CENT.  R.  CO.  (No.  9,387.)  (Supreme  Court 
of  Mississippi.  April  10,  1899.)  Appeal  from 
circuit  court,  De  Soto  county;  Z.  M.  Stephens, 
Judge.  Carroll  &  McKellar,  for  appellant. 
Mayes  &  Harris,  for  appellee.  No  opinioiu 
Jud^ent  affirmed. 

NICHOLS  y.  KENDRICK.  (No.  0,216.> 
(Supreme  Court  of  Misslssipp!.  Dec.  5,  i898.> 
McWillie  &  Thompson,  for  the  motion.  Tim  E. 
Cooper,  opposed.  This  is  an  appeal  from  a  de- 
cree of  the  chancellor  in  vacation  refusing  to 
dissolve  an  injunction.  Decree  rendered  March 
18,  1808,  and  30  days  ^ven  to  file  appeal  bond. 
The  bond  was  received  by  the  clerk  on  April 
16th,  but  he  did  not  mark  it  "Filed"  tUl  April 
18,  1898.  Appellee  moved  to  dismiss  appeal  be- 
cause bond  was  not  filed  within  the  30  days. 
HM,  that  bond  was  given  on  April  16th,  tiie 
day  it  was  received  by  the  clerk.  No  o{rinion. 
Motion  oyerruled.    See  24  South.  534. 


O'CONNOR  y.  CHAPIN.  (No.  9,144.)  (Su- 
preme Court  of  Mississippi.  March  20,  18W.) 
Appeal  from  diancery  court,  Washington  coun- 
ty; A.  H.  Longino,  Chancellor.  J.  R.  Terger, 
F.  E.  Larkin^nd  Frank  Johnston,  for  appel- 
lant J.  H.  Wynn,  for  appellee.  No  opinion. 
Decree  affirmed. 


ROBERTSON  et  al.  y.  BLEWITT.  (No. 
0X120.)  (Supreme  Coart  of  Mississippi.  March 
27, 1800.)  Appeal  from  chancery  court,  Lowndes 
county;  A.  M.  Byrd,  Chancellor.  J.  A.  Orr  and 
G.  A.  Evans,  for  appellants.  Sykes  &  O'Neill 
and  Jas.  T.  Harrison,  for  appellee.  No  opinion. 
Affirmed  on  appeal  and  cross  appeal. 


ROBINSON  T.  STATE.  (No.  0,344.)  (Su- 
preme Court  of  Mis8is8iin>i.  April  10,  18B0.) 
Appeal  from  circuit  court,  Washington  county; 
F.  A.  Montgomery,  Judge.  Wiley  N.  Nadi, 
Atty.  Oen.,  for  the  State.  No  opiniML  Af- 
firmed. 


SAUCIER  ▼.  DUBINSSON.  (No.  9.152.) 
(Supreme  Court  of  Mississippi.  Feb.  20,  189^ 
Appeal  from  circuit  court  Harrison  county;  T. 
A.  Wood,  Judge.  B.  M.  Barber,  for  appellant. 
W.  G.  Evans,  Jr.,  for  appellee.  No  opinitw. 
Judgment  affirmed. 


SELLERS  T.  HUSLET.  (No.  0,323.)  (Su- 
preme 0>urt  of  Mississippi.  Feb.  20,  1899.) 
Appeal  from  chancery  court,  Harrison  county; 
N.  C.  sail,  Chancellor.  A.  Y.  Harper  and  W. 
R.  Harper,  for  appellant.  B.  M.  Barber,  for 
appellee.    No  opinion.    Decree  affirmed. 


SHIVERS  T.  STATE.  (No.  0,307^  (Su- 
preme Court  of  Mississippi.  Feb.  6,  1899.)  Ap- 
peal from  circuit  court,  Jackson  county;  T.  A. 
Wood,  Judge.  H.  Bloomfield,  for  appellant. 
Wiley  N.  Naah,  Atty.  (3en.,  for  the  State.  No 
opinion.    Judgment  affirmed. 


SIMMONS  y.  STATE.  (No.  0,132.)  (Su- 
preme Court  of  Mississippi.  Jan.  23,  1899.) 
Appeal  from  circuit  court.  Pike  county.   W.  P. 
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CftRsedy,  Jndge.  IB.  7.  Simmons,  for  appellant. 
Wiley  N.  Nash,  Atty.  Gen.,  tor  the  State.  No 
opinion.    Jndsmoit  affirmed. 


SOUTHERN  RY.  CO.  t.  BIDSON.  (No. 
9,252.)  (Supreme  Court  of  MisBissippi.  Jan.  30, 
18090  Appeal  from  circuit  court,  Clay  county; 
W.  F.  Stevens.  Judge.  S.  M.  Roane,  for  appel- 
lant. Hill  &  Sisson  and  Critz,  Beckett  &  Kim- 
brough,  for  appellee.  No  opinion.  Judgment  af- 
firmed. 


SOUTHERN  BT.  C».  ▼.  HASSELL.  (No. 
9,2S0^  (Sapreme  Court  of  Mississippi.  Feb. 
20,  1899.)  Appeal  from  circuit  court,  Montgom- 
ery county;  w.  F.  Stevens,  Jndge.  S.  M.  Boane, 
for  appellant  Hill  &  Sisson,  for  appellee.  No 
opinion.     Jodgment  affirmed. 


SOUTHERN  SEATING  CO.  t.  HOUSTON 
et  al.  (No.  0,288.)  (Supreme  Court  of  Missis- 
sippi. Mardi  6,  1899.)  Appeal  from  circuit 
coiul,  Monroe  county;  E.  O.  Sykea,  Judge.  Bris- 
tow  &  Sykes,  for  appellant.  Houston  &  Beyn- 
olds,  for  appellees.  No  opinion.  Judgment  af- 
firmed. 


STANDARD  GUANO  (X).  t.  THRBEFOOT 
et  al.  (No.  9,314.)  (Supreme  Court  of  Missis- 
sippi. March  13,  1899.)  Appeal  from  circuit 
court  Jones  county;  A.  G.  Mayers,  Judge.  W. 
H.  Hardy,  for  appellant  Miller  &  Baskin,  for 
appellees.     No  opmion.    Judgment  affirmed. 


STATE  T.  MeCOT.  (No.  9,881j_  (Supreme 
<I!oQrt  of  MisslSBippi.  March  6,  1890.)  Appeal 
ftom  circuit  conrt  Wayne  county;  T,  A,  Wood, 
Jndge.  Wiley  N.  Nash,  Atty.  Gen.,  for  the 
State.    No  opinion.    Judgment  affirmed. 


STEINEB  et  al.  t.  FBWBLL.  (No.  0,170.) 
(Supreme  Court  of  Mississippi.  Jan.  16,  1899.) 
Appeal  from  chancery  court  Lauderdale  county; 
N.  C.  Hill,  Chancellor.  Miller  &  Baskin,  for  ap- 
pellants. J.  S.  Hamm,  for  appellee.  No  opinion. 
Decree  OTermlinE  demurrer  affirmed,  and  cause 
remanded,  with  leave  for  an  answer  in  80  days 
from  the  tiling  of  the  mandate  In  tlie  conrt  below. 


STONE  et  bL  t.  BURRAGE  et  al.  CKo.  8.- 
1400  (Sapreme  Court  of  MississippL  Dec.  6, 
1898.)  Appeal  from  chancery  court,  Noznbee 
conn^;  A.  M.  Byrd,  Chancellor.  Miller  & 
Baskhi,  for  appellants.  J.  E.  Rives,  for  ap- 
pellees. No  opinion.  Affirmed  on  appeal  and 
cross  appeal. 


THREEFOOT  v.  HAAP.  (No.  0,1«7.)  (Su- 
preme Court  of  Mississippi.  Jan.  16,  1899.) 
Appeal  from  chancery  court,  Lauderdale  county; 


N.  0.  Hill,  Chancellor.  Mnier  &  BasUn,  for  ap- 
pellant S.  A.  Witherspoon,  for  appellee.  No 
opinion.    Decree  affirmed. 


TURNER  T.  JONES  (30UNTY.  (No.  0,316.) 
(Supreme  Court  of  Mississippi.  March  6,  1800.) 
Appeal  from  circuit  court,  Jones  county;  A.  G. 
Mayers,  Judge.  Shannon  &  Street,  for  appellant 
Hardy  &  Howell,  for  appellee.  No  opinion. 
Judgment  affirmed. 


WEBBER  T.  STATE.  (No.  0,277.)-  (Su- 
preme Court  of  Mississippi.  Feb.  27,  18090 
Appeal  from  circuit  court,  De  Soto  county;  Z. 
M.  Stephens,  Judge.  B.  L.  Dabney,  for  appel- 
lant   No  opinion.    Judgment  affirmed. 


WHITE  T.  STATE.  (Sapreme  Court  of  Mis- 
sissippi. April  17,  1800.)  Appeal  from  circuit 
court  Tate  county;.  Z.  M.  Stephens.  Judge. 
Prince  White  was  convicted  of  carrying  a  con- 
cealed pistol,  and  he  appeals.  Reversed.  J.  F. 
Dean,  for  appellant  Wiley  N.  Nash,  Atty.  Gen., 
for  the  SUte. 

TERRAL,  J.  The  appellant  was  convicted  of 
carrying  a  pistol  concealed,  and  was  sentenced 
to  pay  a  fine  of  $25,  and  to  be  imprisoned  un- 
til said  fine  and  all  costs  shonld  be  paid.  The 
indictment  did  not  allcRe  the  pistol  to  be  a  deadly 
weapon.  The  jury,  after  the  submission  of  the 
case  to  them  for  their  decision,  separated  dur- 
ing the  night  without  the  i>ermission  of  die  de- 
fendant or  of  the  court,  and  there  was  no  evi- 
dence before  the  jury  tending  to  prove  the  de- 
fendant's guilt  From  his  conviction  and  sen- 
tence the  defendant  appeals.  The  indictment  is 
not  in  the  usual  form,  but  is,  we  think,  suffi- 
cient If  officers  wonld  heed  the  advice  of  Coke, 
and  follow  approved  precedents,  they  would  save 
much  trouble  and  e^wnse.  As  the  case  must  be 
reversed  for  another  cause,  it  is  unnecessary  to 
consider  the  impropriety  of  the  separation  of 
the  jury,  after  the  submission  of  the  case  to 
them,  without  the  consent  of  the  defendant  or  of 
the  court  But  there  was  no  evidence  offered  to 
the  juiy  to  warrant  a  conviction.  U^n  the 
state  s  evidence  the  deftedant  was  entitled  to 
a  peremptorr  instruction  for  his  acquittal,  and 
after  his  evidence  was  introduced  there  remain- 
ed not  even  a  snspicion  of  his  guilt  Reversed 
and  remanded. 


WHITNEY  T.  WATER  VALLEY.  (No.  0.- 
1400  (Supreme  Court  of  Mississippi.  Feb.  0, 
ISOOO  Appeal  from  chancery  court,  Yalobusha 
coun^  J.  O.  Longstreet,  CluuioeUor.  McGow- 
en  &  Harris,  for  aK>ellant.  No  opinion.  Decree 
affirmed. 


WINN  T.  SHARKEY  COUNTY.  (No.  0.084.) 
(Supreme  Court  of  Mississippi.  Jan.  16,  189O0 
Appeal  from  chancery  court,  Sharkey  county; 
Claude  Pintard,  Chancellor.  R.  L.  McLanrin, 
for  appellant  W.  D.  Brown  and  Calhoon  & 
Green,  for  appellee.  No  opinion.  Decree  af- 
firmed. 
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